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Democracies are a means to ensure human rightldghe rule
of law and create a just system for all.
President Pratibha Patil®

I. Introduction

Human rights are those claims, which are legalgogaized and
protected to secure for each individual. These ratest for the fullest
physical, mental, spiritual and moral developmehtpersonality. These
rights are derived from the dignity and worth iré¢rerin the human person
Therefore, for the protection of human rights ofsses, parliament of India
had enacted the Protection of Human Rights Act319hder the Act the
National Human Rights Commission and State Humayht®iCommission
has been established. India is a land of spiritoasters. Yes violation of
human rights is going on in India like female pade, custodial violence,
refugees, sexual harassment at work places, fakeuater, domestic
violence, child labour, child abuse, prostitutiorgorruption and
criminalization in politics, dowry death, environmiepollution and child
trafficking etc. In this paper, researcher has laid emphasis onpttablem
of child trafficking in India and to analyze theegs taken by National
Human Rights Commission in this direction.

“The child is soul of the society. There is needital out their

nature and capacities. The effort should be madgrtav them

into their maturity. Otherwise a nation cannot grbealthy"
Justice P.N. Bhagwati*

How this notion of Justice P.N. Bhagwati could ledevant in a
country where as per records approximately 44,06i@ren go missing
every year and out of them 11000 never come bdo&.question is where
they go? What happens to them? Whether they slippetie hands of

1 Assistant Professor, Khalsa College of Law, RanftiRoad, Amritsar (Punjab)-

143001. Author can be reached at batalalaw@gmail.co

That message was given by Hon'ble Presidentdiflat the Platinum Jubilee
celebration of Maharastra Legislature in Mumbaie-SEhe Hindu, October 19,
2011.

®  Valsamma PauwV. Cochin University AIR 1996 SC 10-11.

4 Laxmi Kant Pandey v. Union of IngiAIR 1987 SC 232, (1984) 2 SCC 248.
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traffickers?

A Study conducted by the National Human Rights @ussion
(NHRC) Action in 2005 found that a majority tfafficking victims are
children and almost half of the children traffickedhin India are between
the ages of 11 and 14. Apart from NHRC Action Stuahedia carried a
report on ¥ September, 2009 that the trafficking of girls dheéin is rampant
in the regions of tribal population in ChhattisgaiQuoting a survey
conducted by an NGO, the report alleged that 1488 were missing from
17 villages. Most of the girls in the tribal regoim the State are being lured
under the false promise of jobs in the metropolitdies and then forcibly
pushed in flesh trade as either a sex worker oai servant without any
payment to them

I1. Trafficking - Origin, Meaning and Causes

Historically, trafficking in human beingsvas associated with
slavery and bonded labour and with the passagensfit got converted into
prostitution. Trafficking means carrying on a trade especially illegal (as i
drugsy, buying or selling, often with sinister implicatipand is used in a
disparaging sense or in a sense of dealing comsidenpropef. And
‘trafficking in human beingsmeans selling and buying of human beings like
goods and includes immoral traffic in women anddrkin for immoral and
other purposés

According to the UN Convention against Transnatid@aganized
Crime 2000, Trafficking in Personsshall mean the recruitment,
transportation, transfer, harbouring or receipp@fsons, by means of threat
or use of force or other forms of coercion, of attn, of fraud, of
deception, of the abuse of power or of a positiovunerability or of giving
or receiving of payments or benefits to achieve ¢basent of a person
having control over another person, for the purpmisxploitatior.

From the contents of above citations, it will na Wwrong to say
that, trafficking is an organized crime. Following arespensible causes of
Children Trafficking:

Workshop on Elimination of Bonded Labour Systen©Orissa, ‘Human Rights
News Letter’, Vol. 16 No. 10, October 2009, Puidid by National Human
Rights Commission, p.2.

Oxford Dictionary.

Concise Law Dictionary.

Raj Bahudar v. Legal Remembrancer, Government cft Wengal AIR 1953
Cal. 522.

Exploitation here means sexual exploitation, éoréabour or services, slavery,
servitude or the removal of organs.
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I11. Constitutional Provisionsfor the Prevention of Children Trafficking

The framers of Constitution of India incorporatadnumber of
provisions for the overall growth of the childréfhe Preamble assures the
dignity of individuals. To provide the dignifieddi to all including children,
Article 15(3), 23', 24, 39 (e), 39 (f), 45, has been inserted by Goest
Assembly in the Constitution. Keeping in mind thiejeat of the paper,
researcher will concentrate only on Article 23rdstricts traffic in human
being and beggar and other similar forms of fordedour and any
contravention of this provision shall be an offepcmishable in accordance
with law*®. However, State could impose compulsory serviae plablic
purposes without any discrimination on groundsedigion, race, caste or

19" poverty is one of the reasons of children triffig. Because of poverty number

of people in India sale their children to othershwihe illusion that the child will
hereafter live a life of luxury.

The UN Human Rights Commission reported in 18%8 more kidneys were
sold in India than anywhere else to buyers fromettgped countries with an
estimated 4,000 kidneys being sold.

A labour purpose here means use of childreromestic works, bonded labour,
mines, carpet and garment industry etc.

Thousands of children are trafficked for enferteent purposes e.g. for Circuses
and Camel Jockeying.

Million of children being trafficked globally el year, who are used as Camel
Jockeys, most of them below 10 years of age. Adogridb May 2005 Report by
Anti Slavery International, a British NGO, hundreafschildren are trafficked to
the United Arab Emirates (UAE) to work as camekpmgs each year. A majority
of the boys come from Sudan, Pakistan and BandhkadasCombat Law, Vol.5,
Issue-3, June-July, 200&ockeys of Daeth in the Desert Spectacle’).
Prostitution means the sexual abuse of persenscémmercial purposes.
(Section 2 (f) of the Immoral Traffic (Preventiofgt, 1956.

Discrimination based on gender especially agawesmen (Black Law
Dictionary).

Article 23 particularly prohibits Traffic in Huam Beings and Forced Labour
and makes it punishable under Suppression of Imnioedfic in Woman and
Girls Act, 1956, now known as the Immoral Traffiekention Act, 1986.

18 Article 23 (1) of the Constitution of India.
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classes or any of thém

IV. Legidative Provisionsfor the Prevention of Children Trafficking

Though in recent time the legislature has passau/r@avs for the
prevention of children trafficking, but the need éurbing this evil has been
felt for a long time and hence Indian Penal Code $ecified number of
provisions likeSections 366-& 366-B*, and 37 but some of sections of
IPC have direct link with human trafficking, givas under:

V. Selling minor for purposes of prostitution®

“Whoever sells, lets to hire, or otherwise disgosé any person
under the age of eighteen years with intent theh gerson shall at any age
any person or for any unlawful and immoral purpaseknowing it to be
likely that such person will at any age employedused for any such
purpose, shall be punished with imprisonment dfiegitdescription for a
term which may extend to ten years, and shall ladsliable to fine”.

There are two explanations with Section H#planation 1: If any
person sells, lets to hire, any female under tleedgighteen years, to any
person who keeps or manages the brothel, unlessatigary is proved,
presumed to have disposed of her with the interttian she shall be used
for the purpose of prostitutiorExplanation 2 explains the term ‘illicit
intercourse’ it means sexual intercourse betweersope not united by
marriage.

19 Article 23 (2) of the Constitution of India.

2 Procuration of minor girl: whoever, by any meambatsoever, induces any
minor girl under the age of eighteen years to gonfany place or to do any act
with intent that such girl may be, knowing thaisitikely that she will be, forced
or seduced to illicit intercourse with another pershall be punishable with
imprisonment which may extent to ten years, andl blediable to fine.
Importation of girl from foreign country: whoavamports into India from any
country outside India or from the State of Jammd Kashmir, any girl under
the age of twenty-one years with intent that she tm@, or knowing it to be
likely that she will be forced or seduced to illizitercourse with another person
shall be punishable with imprisonment which mayeasgtto ten years, and shall
also be liable to fine.

Buying or disposing of any person as a slawéhoever imports, removes, buys,
sells or disposes of any person as a slave, optaeceives or detains against
his will any person as a a slave, shall be puniski¢idl imprisonment of either
description for a term which may extend to sevearyeand shall also be liable
to fine.

% Section 372 of Indian Penal Code, 1860.
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V1. Buying minor for purposes of prostitution®*

Whoever buys, hires, or otherwise obtains possesdi@any person
under the age of eighteen years with intent theh gerson shall at any age
any person or any unlawful and immoral purposeramvwkng it to be likely
that such purpose with at any age be employedemt fog ang such purpose
with at any age be employed or used for any sucpgse, shall be punished
with imprisonment of either description for a tewhich may extend to ten
years, and shall also be liable to fine.

There are two explanations with Section 373 alsqlanation 1
raises presumption against the person, who keepmpages any brothel, if
he obtains the possession of female under the fagigltteen years, then it
will presumed by court that female is here for pugpose of prostitution.
Explanation Zillicit intercourse’ has the same meaning as in section 372.

After the commencement of the Constitution, thees \a need to
enact a particular legislation for the preventidnimmmoral trafficking in
persons, therefore Parliament of India pasdSdte Immoral Traffic
Prevention Act, 1958with the object to make prostitution and traffiegiin
women and girls a criminal offence. The Act comgsi®5 sections and is
applicable in whole of India. Some of the sectiofshe Act directly deal
with trafficking as Section 3 provides for the mimment for keeping a
brothel or allowing premises to be used as brot8ektion 4provides for
punishment for living on earnings of prostituti@ection 5 provides for the
punishment for procuring, inducing, or taking persfior the sake of
prostitution; Section 6 provides for the punishmfamtdetaining person in
premises where prostitution is carried on; Sectibrprovides for the
punishment for prostitution in or in the vicinity public places; Section 8
provides for punishment for seducing or solicitify the purposes of
prostitution and Section 9 provides for the punishtnfor seduction of a
person in custody.

It is true that one legislature has passed lawcfwbing the evil of
child trafficking and executive is also trying liest. Now, it could not have
been expected from the judiciary to remain asensipectator. To ensure
the constitutionally guaranteed rights of the afeilg in Laxmikant Pandey
v. Union of Indid®, the Supreme Court of India dealt with the adaptd
children by foreigner and Indian parents. Coureclied that a procedure can

24 Section 373 of Indian Penal Code, 1860.

% The Act came into force on thé' May, 1958 vide GSR 269 dated 16-4-1958
published in the Gazette of India, Part-l1l, Sect®({i) p.203. Further the Act
amended in 1986.

% AIR 1987 SC 232.
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must be formulated which will definitely reduce thessibility of illegal sale
of babies on the name of adoption.

In Peoples Union for Civil Liberties v. Union of dia®,
compensation was awarded to bonded child labould phostituteand the
children of prostitutes. Justice Patel, in his addrat Orissa oBlimination
of bonded labour System Workshsgid that trafficking of women and girls
is one of the worst forms of forced labour and afimn of human rights.

Again in 1990 Apex Court in a case ¥fshal Jeet v. Union of
India®® issued directions to the CBI to institute an engugainst those
police officers under whose jurisdiction red ligieas come, and to take
immediate actions against those law-breakers.

VII. International Endeavours for the prevention of Children
Trafficking

For eradication of child trafficking, at internatial level number of
conventions, declarations and protocols do exist.tHe year of 1949
Convention for the Suppression of the Traffic inrsBes and the
Exploitation of the Prostitution of Othewvgas held. The convention declares
that prostitution and trafficking are inter-relatiedeach other and against the
theme of dignified life of human beings. The membites of convention
promised to punish any person who, procures, enticdeads any children
and women, for the purposes of prostitution.

In the year of 1950nternational Convention for the Suppression of
Immoral Traffic in Personswvas signed in New York with the aim of
prohibition of trafficking and prostitutionThe Convention prohibits the
trafficking in human beings and infringement of piwtion is to be offence
and punishable by l&iv Under Article 35 of the Convention, such a laws ha
to be passed by Parliament as soon as may betlaterommencement of
the Constitution.Finally, Parliament of India ratified the Convemiand
passedhe Suppression of Immoral Traffic in Women andsGict, 1956,
furtheramended in 1986 for the purpose of change theditlct i.e., The
Immoral Traffic (Prevention) Act, 1956

27 (1988) 8 SCC 425.

%8 (1990) 3 SCC. 18 and AIR 1990 SC 1412.

29 Article 23 of the Convention.

% To enlarge the scope of the Act and to make ppralisions more stringent,
Parliament of India changed the name of $uppression of Immoral Traffic in
Women and Girls, Act, 1956 into The Immoral Trafffcevention) Act, 1956n
view of the widening of the scope of the Act to epwall persons whether male
or female, who are exploited sexually for comméngiaposes.
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The Declaration of the Rights of Children, held1i®59" with the
object to provide all the rights to children withcany discrimination on
account of race, colour, sex, language, religiaitipal or other opinion,
national or social origin, property, birth or ottstatus?. The child shall be
protected against all forms of neglect, cruelty ardloitation. He shall not
be the subject of traffic, in any forfn

U.N Covenant on Civil and Political Rights, 19&@sheld with the
aim to protect juvenile offenders from sexual eipkion, when they are in
custody. Therefore Covenant declared that juveniienders shall be
segregated from adults and be accorded treatm@mo@ate to their age
and legal status, which in turn prohibits traffiogi

In 1989, UN Convention on the Rights of CHildas held with the
object of creating responsibilities of the Statedads their children. Some
of the aspects of convention with the trafficking children as the
Convention outlaws illicit transfer of children froone country to another.
Apart from that convention obliges the member stdtetake legislative,
educational and other steps for the prevention bafuation and sale of
children.

The ILO Convention on the Worst Forms of Child Labadopted
in 1999identifies child trafficking as a practice simitarslavery”.

According to UN Convention against Transnational Organized
Crimes, 2000, trafficking attracted the attention of human right
practitioners, law enforcement officers and polcgkers.

To supplement the UN Convention against Transnati@mganized
Crimes, on November 15, 2000, the United Nationsgga Assembly took
a step towards coordinating an international respdo human trafficking
with adoption ofUN Trafficking Protocoldo prevent, suppress and punish
trafficking in personsFrom the above discussed facts, it is but obvibas t
International community played a really praisewpntble.

VIII. Role of National Human Rights Commission for the prevention of
Trafficking

It will not be wrong to say that NHRC is working asvatch dog for
the prevention of basic human rights. Time andragiiRC, through their
reports show that inspite of anti-trafficking ldgt#ons, it is still prevalent in

3 The United Nations General Assembly adopteddbisaration unanimously on

20" November, 1959.
32 Principle 1 of the Declaration of the Rights foé tChild, 1959.
3 Principle 9 of the Declaration of the Rights foé tChild, 1959.
3 The U.N. General Assembly has adopted the Cororeitt December, 1989.
% Available at http://www.ilo.org/ilolex/english/ocedisp 1.htm.
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the country. In view of the existing traffickingesaario and at the request of
the UN High Commissioner for Human Rights as we an the
recommendations of the Asia Pacific Forum of Natlohluman Rights
Institutions, the National Human Rights Commissimminated one of its
Members to serve as a Focal Point on Human Righ@Wamen, including
Trafficking in 2001. Among the activities initiatdxy the Focal Point was an
Action Research on Trafficking in Women and Chikdie India in the year
2002 in collaboration with UNIFEM and the Instituté Social Sciences, a
research institute in New Delhi. The main focushaf Action Research was
to find out the trends, dimensions, factors andporeses related to
trafficking in women and children in India. Besidéslooked into various
other facets of trafficking, viz., the routes dffrcking, transit points, the
role of law enforcement agencies, NGOs and otlaesblders in detecting
and curbing trafficking. It also reviewed the eaidt laws at the national,
regional and international level. The Action Resbawas completed in July
2004 and its Report was released to the public uguast 2004. The
recommendations and suggestions that emerged dhe diction Research
were forwarded to all concerned in the Central Gowent, States/Union
Territories for effective implementation. They weakso requested to send
an action taken report on the steps taken by themorder that the
recommendations and suggestions of the Action Relsesere implemented
in true spirit, the Commission subsequently devesedmprehensive Plan of
Action to Prevent and End Trafficking in Women aBldildren in India and
disseminated the same to all concefhed

Pained with the plight of children who were victiraf trafficking,
the Commission and the Prasar Bharati, with suppann UNICEF,
collectively prepared a Guidebook for the MediaSmxual Violence against
Children. The main objective of the guidebook is éncourage media
professionals to address the issue of sexual @elemgainst children in a
consistent, sensitive and effective manner, congomigh the rights and best
interests of children. Further, to prevent crossdbo trafficking, the
National Human Rights Commission requested the diire General of
Police of Uttar Pradesh, Bihar and West Bengal govigilant about the
issue. The National Human Rights Commissions ofalrahd Nepal have
prepared a Memorandum of Understanding (MoU) tovgme and check
cross-border trafficking. However, the draft ModJstill pending with the
Ministry of External Affairs, Government of India.

To spread awareness on prevention of sex tourigintrafficking,
the Commission in collaboration with the UNIFEM azwd NGO organized
a one-day Sensitization Programme on PreventiorseX Tourism and

% Integrated Plan of Action to Prevent and Combaimien Trafficking with
special Focus on Children and Womesedg-at www.nhrc.nic.in, last visited on
28-10-2011).
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Trafficking in the year 2003. The main objectivetbé programme was to
sensitize senior representatives of the hotel andsim industry on various
issues relating to sex tourism and trafficking. Atinal Workshop to
Review the Implementation of Laws and Policies Reldo Trafficking was
also organized in 2004 in collaboration with PRAY,AS Field Action
Project of the Tata Institute of Social Sciencesy¥ai to work towards an
effective rescue and post-rescue strategy

I X. Conclusion

Above facts shows that undoubtedly NHRC is playengood role
for the prevention of evil of trafficking. But | st say, until and unless
government and NHRC do not step together, the pnobdf trafficking
cannot be curbed completely. Unfortunately, ouregoment is not very
serious about this problem. The Asian Centre fomBn Rights (ACHR)
publishes its 2009 Annual Report on Human Rightgdia challenges the
working of as the Congress led United Progressillame government.
The 2009 ACHR annual report reveals that widespriachan rights
violations continue to take place across India.

Undoubtedly, offence of child trafficking is veryraye; it has
capacity to negatively affect the legal as wellhawal fabric of the society.
Therefore in my view there should be same punishifieerchild traffickers
as for offences against the national integritys klso true that trafficking is
organized crime and it is beyond the boundaries simce our legislations
has no extra territorial effects, therefore intéioreal community have to
enact a common legislation for all nations withicétpunishments. Apart
from international efforts, national initiativeseaequally important. The
enforcement agencies like police need to work wilie voluntary
organizations and NGO® who are working on anti-trafficking. Media
should realize their duties, and have to play thepertive role. In my
opinion, quality education for children and for ithparents is need of the
hour. No doubt role of judiciary is good enough lureality, the persons
who are actually responsible are moving in societyh status and
respectability. So there is need to punish thoseaied respectable persons.
Last but not the least | have no hesitation to Hast, we itself are
somewhere responsible for child trafficking, legiske has done their job by
enacting anti-trafficking legislation, now it owrt to perform their duties

37 www. Nhrc.nic.in last visited on 28-10-11.

% There are many Non-governmental Organizationsaanéing in India for the
welfare of children and against the evil of childfficking, e.g. Child Aid
Foundation and Association for Rural Development akction Research
(ARDAR).
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like Mr. Gaurav Jairi>. We have to change our attitude and have to fight
against the trafficking and save our children fiiwa hands of traffickers.

3 He had shown their concern for the bettermentcluifdren of prostitutes,
therefore filed a Public Interest Litigation foropiding separate schools for
children of prostitutesGaurav Jain v. Union of IndigdIR 1997SC 3021.
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