
CHAP'l'ER - I 

JNTRODUCT ICN 

With the wider understanding of the sociology of law, there 

haa been a great interest generated in the natux:e of dispute settle

ment. Lawyers- anthropolo.gists and sociologists have made significant 

contribution in this field. As a result, a multidisciplinary approach 

has grown which is called the socio-legal studies or studies on 

Law and society. This has cultivated a new learning towards law 

which seeks explanation, rather than justification, about the 

decision-making. It errphasises the process rather than the rules of 

the decision making. It tries to appreciate the distinctiveness of 

law against the background of a larger social pattem. 
~ 

A1J a result of this approach, the . divergence of legal norms • 

and social practice has become very apparent. It has also shown that 

deliberate legal changes do not ordinarily produce the desired result. 

In ~tuality the effects they produce are quite unexpected ones. 

'l'he effec-t: of legal control and regulation is largely dependent not 

only upon the impelenting authorities but also on the consumers and 

users of law and their differential capabilities of using it. Law 

as a system o£ symbol is very much different from law as a system 

o! control1• It is heJ:e that the difference between law as it is 

and law as it ought to be becomes clear. 

1. Marc Gallanter, Law And sociej¥ In Modern Dldia, pp. 296-303, 
oxford univerzity P~sa (l§a§ 
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The law is unique and majestic. It is the power of the state 

to control. the existing political and .social organisation that 

peDits the civilisation to exist. But one can get around any law. 

The law c.;n be twisted out of shape to serve a wicked civilisation. 

The rich can escape the law and occasionally the poor get lucky. 

some lawyers treat law contemptuously. JUdges, if they so desire, 

may sell the law, the courts may betray it, but the truth remains 

that there is no better instrument which works to ensure social 

contract between fellow human beings, and between the gove_rned and 

the governors. Therefore la,r remains the sole instrument for sOcial 

control and social change. 

This work aims at investigating this relationship of law in 

the arena of divorce laws. It must be mentioned here that the 

sastras2 were onl¥ a part of the Indian laws in many matters. Indians 

were regulated by less formal norms known as the customary laws. 

customary laws alone, however, were not sufficient and a gap was 

there between the sastric laws· and custcmary laws. 'l'he need to fill 

the gap led to development of statutory codification. 

The extension and consolidation of the modern features of a 

legal system is most apParent in the basic institution of the Hindu 

societ.1, namely, the family. If the constitutional principles were 

sincerely irrplamented, then Dldia would have been in the possession 

of an Unifom Civil code3 • Had that been so, there would not have 

2. scriptures. Hindu scriptures relating to law is known as aastras 
or Dharmaaastras. 

3. The Constitution of India, Part rJ, Directive Principles of. 
State Policy,_Article 44. 
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beeJa ~ penonal laws 1n India. However, the tmth is that instead 

of enactiDg an uniforrr. Civil coc:.e, different pasonal laws wen 

enacted in India. To that extent the Indian lars could not regulate 

the lDdirm social scene affect! vely. AB a result• e series of 

enactnanta look place for the Hinclu:.Conmunity. The enactments of 

1:ha H.I,Ddu laws have brouyht abvut a lot of changes and reforms in 

~e sutric Hindu laws. 'l'he saatras becaroo the recipients of a new 

•tatua known as th~ source of Hindu laws. '.l'he sastric notion of 

iDClissolubility ~ marriage stands totally abandoned. By recogni

sing cU.voJ:Ce, indiv1dualism was also recognised. As e result new 

coacept. of nuclear family emerged. Hithertofore the Hincus looked 

to the Sastras for the regulation of far.ily relationships, but now, 

with tbe enactmmts under the Hindu la.', they began to look towaras 

~he Parlianente 

The laudablie xesult of this development is that for the 

firat t.tma all the HindUs irrespective of their sects, caste, groups, 

c:lasa ar sect began to be governed by a single set of laws, and aa 

aucb they became capable of bringing changes in their social arrange

menta. Thus a degree of uniformity has been achieved within tbe 

Hindu Ccmnun1ty, but unfortunately not within the Indian soc1ety. 

The question nQI ariee.a as to what role ooes t.11e moaem 

Hindu lw play in the mociern Indian legal system and to what extent. 

i~ pJ:OmOtea changea in the social system. 'l'he precepts of the 

Dbaz:muaatra is completely obliterated. While it is considered as 
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a source of various rules in the Hindu personal laws4 , it is no 

longer a living source of Hindu law1 customary components of HindU 

lw alao form a source of Hin6u laws but are no longer the living 

source o£ 1;.he present lmJa5 • Now statutory law has supplanted both 

custom and Dharmasastra. 

--- unfortunately, demise of traditional laws do not mean the 

demise of the traditional society. Traditional notions of legality 

and methodS of change still persists at the· sub-legal level. The 

modern legal aystem tries to provide new possibilities for operating 

within the traditional society. A circular process is created. 

Official laws are used to evade traditional restrictions and yet tlae 

same law's are used to create and enforce those same very restrictions. 

In this manner newer social acacepts like the concept o£ nuclear 

family have also emerged. ·.rhe nuclear family concept is new because 

traditionally Hindus ·lived in Joint f ani lies or Hindu Undivided 

families. 'l'he cond'ept of divorce is also new to the traditional 

conservative Hindul~liefs as they never believed in Divorce prior 

to the statutory enactment. 'l'radi tional interest and groupings now 

4. The Hindu law has its foundation in the ancient scriptures like 
the smtia, Smritis, Digests and CollTCientaries etc. certain rules 
like the provision for maintenence of wife, children and parents8 
finds their origin in the Hindu scriptures. However, the mOdem 
developments. amendments and changes are not rooted in the 
scriptures but are based on the needs of the society. 

s. India is a vast country comprising of di.verse communities with 
unique customs of their own. 'l'hey also form a source of the Hindu 
law. The modern enactments under the Hindu law gives them the 
overriding importance. Like the sastras they no longer form the 
SoUrce of the mOdern Hindu lawso 
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finds expression in litigations, pressure grcup activity and through 

voluntar,y organisations6• 

Most lawyers are atomistic in nature. The lawyer addresses 

the prOblem in isolation with the situation o£ the client. There 

is very little planning or preventive work. The relation between 

the client_ and the lawyer tend to be episodic and thus the range of 

serVice -iz narrow. In this manner, to a lawyer, divorce is not a 

. part of a system concept, but as an isolated incident. '!'here is 

little specialisation or professional collaboration. They are only 

interested in mobilising the clit::ntele. AS a result, the events of 

the .. actual life has to be dressed to fit the notion of law and 

justice. There is a chasm between what goes beiore the court and what 

takes place in the real life. The consequence is the gap between -the 

law and the society. 

The social scientists of the 20th century have developed the 

ideas and notions of divorce which were announced long before end 
" 

proposed in v"ioUs fo.r:ms by thinkers who lacked training, tools 

or the persistence to work out anci arrange their ideas systemati

cally and scientifically. Mos~ of these ideas existed in the form 

of hunches, dreams, discoveries and strong sense of decency- and 

propriety. The Social Scientists and engineers have turned these 

critical ideas into dominant theories. 

6. organisations like the Vishva Hindu Paris had, Baj rangdal etc. 
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'rhe study is undertaken in two stages, namely, (1) 'l'he 

analysis of divorce cases taken from the (a) supreiiE Court (b) High 

courts (c) District courts and (2) analysis of Maintenance cases 

at the supreme Court, High court and Sub-divisional Courts. some 

of the questions that arise in the first stage are a 

1. 'l'he economic and educational background oi the people 

taking advantage of the provisions of divorce unaer the 

Hindu Marriage ACt, 1955. 

2. Whether the d1 vorce law is being abused. 

3. I£ the right to d,t.vorce in any way has affected the 

status of the Hindu women in society. 

4. If divorce law is equally administered between men and 

wonan. 

5. Whether the incidents o~ divorce is on the rise since 

1955. 

Lav is a tool for social engineering. This is true of the 

diffused customary 1~ where the process of social engineering is 

spontaneous. It ie1 also true of t~ Statute law which is relatively 

rigid in nature and the process of social engineering is more 

deliberate. Because of the deliberate nature of the latter, it sets 

of a chain of social reactiona7• It is an interesting fact that the 

institution of marriage, sans clvorce is a dominant social instrument 

7. At the time of enacting the Hindu code Bill, the Hindu orthodox 
society was in a traumatic shock because Bill int.J:)oduced. rn6nogamy 
and divorce which was considered as alien to the Hindu scrip- · 
turea. 
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of oppression fern. The institution of marriage with the ri~ht to 

divorce has led to the continuously rising divorce cases in the 

courts. The nlJIDber is bewildering and the variety is untold. Analysis 

of this social behaviour is an object of this study. 

The fundamental question is whether divorce law is being 

abused and also whether it is administered equally to men and woroon. 

It is a well known. fact that women in India do not have a socio-

economic j ndependence, our divorce law is a long drawn process in 

which- the parties are expected to prove the 11 fault" of the other. 

In doing so they have to f 1 t the events of the real life to provi

sion of law and justice. Then there are grounds like cruelty, which 

is so wide in its ambit that any human behavic.ur can effectively 

tezmed a cruelty. In this prevailing scenario and in the absence 

of irretrievable breakdown of marriage, divorce law in India is 

more of an oppression than a relief. It is also true that divorce 

is necessary to regulate the institution of marriage. 

There is a recognition of this fact among the judicial 

echeloo •. Their awareness has led to granting of the relief in favour 

" 
of women. while more men come to court because of their economic 

independence and social clout. 

some of the questions tbat arise in the second stage area 

1. H~ has tht::: provision for maintenance or alimony helped 

the Hindu women. 

2. Whether the foregoing provisions afford some sort of 

economic indepenaence to the Hindu woman. 

3. Problem of the children of the estranged marriage. 
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40 Prcblem of the divorced women who receive maintenance 

forming_ a socially oppressed class. 

s. Influence of divorce on the family structure in India. 

6. Whether remarriage after divorce is a popular event. 

7. Whether any alternative to marriage is emer9in9. 

Law can be regulative, restrictive or restitutive. The Hindu 

Marriage Act, 1955 is basica_lly a restitutive law. Before granting 

divorce, it tries to restore the family8 c.nd after granting divorce 

it tries to restore the normal social relationship of the divorced 

:Lnd'ividual9• 

But the question for evaluation is whether the Act has b.een 

successful in its restitutive attempt. When there is a crack in the 

family relationship the parties come to court. Just as the law 

cannot prevent the factual breakdcwn of marriage, the law cannot 

factually join a broken marriag~. Si.n.ilarly law can only make provi-

sions for restoring the status quo of the persuns but cannot actually 

restore the same. Law cannot, and is not expected to go to the length 

of such actuality. ·rherefore there is a gap between what the law aims. 

to achieve and what is actually achieved by it. 

a. Provisions of restitution of conjugal rights under section 9, 
the provision for.reconciliation attempt under section 23(2), 
(3)1 the six months time gap before taking up a petition under 
Section 13B for mutual consent are all indicative of this fact. 

9. The .llet makes provision for alimony (Section 25) custody and 
maintenance of children (Section 26}. Disposal of property 
(Section 27) remarriage of the parties (section 15). All with 
a view to restore the social normalcy of the divorced individual. 
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:rn order to transform the objective of the social achievement 

of the law, society must accept it and implement it in that spirit. 

The western society has fully reconciled to divorce as a social 

J:&ality. Today, it is not a major social tragedy for a couple to be 

dJ.vorced. Divorce there causes very little impression on the mind 

of the child. for right from the cradle, so to say the child learns 

that divorce is a part of life, a social reality. Not so in !ndia. 

In India divorce is a major event, a family aberration. The wBR.ker 

party to the divorce suff<::rs a social stigma and the child of the 

divorced I>:lrents are some how not considered normal in India. ~'lhat 

:has been easy in the west has not been so easy in the Indian society. 

The reason is the eclectic canons of the church did not have or 

rather could not hold the western society in such a vicious hold 

as did the Dharmasastra in the Indian society. Besides the west ha~ 

been more succ~ssful in rising above their religious and scriptural 

shackles than India. so long as the gap remains between the intended 

achievement of the law and the actual acceptance and implementation 

by the societ:y the chasm between law and society will continue to 

widen. 

Law is made for society, society was not made for law • ., 
Therefore, it is inperative to tune law in such a manner that is 

able to recognise and feel the social pulse before bringing about 

a soci~ change and then too it must act keeping in view the system 

ca1cept of the change. 

It is a lamentable fact of most of the families in India 

. that chiefly because the husband has the financial clout or rather 

because he is the lord, he controls the wife inside wedlock and 
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alao ~tside the wedlock. Take for example the requirement that if, 

after the divorce the wife does not remain faithful to her husband 

or if she is guilty of adultery then she forfeits her maintenance 

and often the custody of her child. rn this manner the husband con

tinues to exercise direct control over her even when the marriage 

is dissolved and also when she is his wife. Lille the imperial lord 

that control the masses, the husband controls the wife in most of 

the families. 'l'herefore maintenance provisions, provisions of 

alim:my afford no economic indepenaence to the _woman • 

The children, though it is implied under the Hindu marriage 

ac-t; form the innocent third party to the divorce, in reality they 

get a prqperty like treatment under it. Parents fight over the 

children's custody with little regard tor their st.cain and trc.uma 

The children are not represented by a lawyer like their parents are. 

Their property is not put in a trust for them till they attain th~ 

age of majority. The provision for maintenance, education and custody 

of children to that extent are divorced from the social reality. 

The Hindu Marriage Act, 1955 does make provision for 

remarriage of the divorced parties. In reality very few persons 

marry a divorcee. All unmarried maiden gains precedence over a divorcee, 

more so, if that ~vorceeia a woman with children. Even today, even 

if the society does not stigmatise her, she is very conscious and 

depressed about her divorce •tatus. In many other cases then is a 

social stigma. 

'l'he family itself is both at the receiving and at the contri

buting end. On one hand due to friction between the family members 

in the case of a joint or unitary family or due to the singular 
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other hand the family itself is in jeopardy. one special feature 
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of the Indian family system is that people tend to confine them

selves in their extended kinship circle. so if the family in question 

is one that is deeply rooted in the social mores then divorce is a 

major disaster for all concerned .. 

Methodology a 

When a complicated but an indepth study is conducted involving 

two disciplines, in this case law and sociology, methodology is the 

only link joining the two. Methodology is an approach, a methao 

to lo?]t into the operation of law in the context of the social 

realities, also a way to control the social vicissitudes and to 

assess law as a variable in a social process. 

The methodology adopted for this work rests on the following 

aPProaches a 

1. Collection and study of about three hundl:ed and more cases 

in the supreme court and the High courts of India during 

the period 1914-1954 end 1955-1990. All the cases are 
collected from the All India Reporter alone. This is so 

because All India Reporter has a continuous publication 
from 1914 onwards. 

The period from 1914 to 1954 is taken for evaluating the 
0 

unplanned social . change and the period from 1955 to 1990 is taken · 

in order to study the planned social change. 

2. Collection and study .of about two hundred and more divorce 

cases filed at the Darjeeling District court during the 
year 1984 to 1990. 
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In order to obtain a continuity of study, few available cases 

of Calcutta High court reported in the AIR was studied. This forms 

a link between the trend at the national level ana district level. 

All the three trends at the National, state and District level were 

analysed. at length. 

3. .An indepth study of about forty six cases of matrimonial 

causes has been undertaJ(en. For this purpose, these persons 

were interviewed, various aspects of their life covered. 

4. Maintenance cases were collected from the All India 

Reporter during the period 1914 to 1954 and 1955 to 1990. 

AS with the divorce cases, the planned and unplanned 

social changes, the trends etc were exan,ined. 

5. The maintenance cases at the Sub-divisional level were 

also evaluated in relation with the national scene. 

Besides these enpirical study, an analysis of the provision 

for divorc:e and maintenance in relation to the social context has 

been made. 

According to Allen10, under the sociolo~ical school of law, 

more stress is on factual investigation of law's actual working an~ 

results. It is by practical ascertaimrent anc collation of the facts 

of law-in-action that weaknesses of orthodox z·ubr ics are disclosed 

and way is opened for revision. 

In the field of marriage and divorce social justice involves 

administrative know how and collaborative agencies of the other 

sister departments like the social worker, social psychiatrists etce 
0 

10. C. I<. Allen, Law In the Making, P• 4 7, clarendon Preas, 
seventh Edition tl978)o 
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reality of life o£ ordinary conunon man must form the backdrop of 
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any analysis of law geared for a healing regeneration of the society., 

Human laws and human justice are means to an end, the uninhibited 

manifestations of total human potential, its development and achieve

ment. 

Marriage is an institution which helps to create and achieve 

suqh potential. so long as the marriage leads to the creation of a 

f.amily and development of the potentials of the individuals involved 

tl'leain, marriage or family as such does not draw attention. 'l'he 

cause af concern is for those marriages only in which the tragedy 

overflows from the homes into the lap of society. Justice that is 

social justice is the chief arbiter in these cases. But it often 

fails.~ for~ the strict l12tter of laws, the abracadabra of techni

calities and the lawyers vested interest does not allow it to 

pJ;ogress. Law does not cast a <;;Jlance beyonCJ to see the raW reali

ties of the life and the people who form the main backdrOp of the 

·society. It is a paradox that law, which is meant to serve a sociul 

purpose, and regulate the society at large should be so embroiled 

in legal technicalities so as to lose sight of its very purpose and 

goal. Divorce is a paradigm. The law of Divorce which was me ant to 

liberate men and women from marital conflicts, tragedies, and 

deceptions., have made the technique and procedure of it so compli

cated that its con:;sequence on the society is more ccmplicated and 

tragic. 
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Further, divorce law, in its letter and spirit is meant for 

both men ~d women equally. But a comnon trait of the Indian society, 

especially of the Hindu society is that there is a predominance of 

men everywhere. This can be found in the concept of Karta, the head 

of the family, the guardianship con~ept, the matrimonial home concept. 

It is seen in the int."r-spousal relationship also. In short patriarchy 

is recognised and proviesd for, there is no formal recognition of 

mutuality. Thus the ccncept of patriarchy, partiliny patrilocality, 

patrimony and patriguardianship etc have put wvmen to a disadvan

tageous position. •rhey cannot take the. advantage of divorce law 

as their male counterpart can. 

In addition to this, the marriage of = the Indian wanan 

never really gets dissolved. Consider for example the fact that a 

woman who has gained custody of her child gets the power of physical 

c~,-control and supervision of the person of the child. The power 

of guardianship, maintenance, education and property with relation 

to the child remains with her husbcmd. If the cuE:todian moth~r changes 

her xeligion, has a relationship with a man, wishes to sell or 

acquire property for her chilo, so much so that if she wishes to 

change the scl;lool of her child, then the father may claim the child 

back from her. In addition, in exchange for her good conduct she 

is maintained by her husband. so ev~n after divorce she is really 

not divorced. 1'here is a notional extension of marri&;;le sa:n~the 

co-habitation. Though the letter of the law seta her free, the 

spirit of the l~ and the society in addition, doas not set her 

free. 
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'l'he strugle for social justice is partly ideological, limited 

necessarily to the ideals. of the Constitution. The battle of break

ing with the past is essentially that of the people for it is they 

who undertake the adventure of radical modernisation of law. 'l'he 

path of necessity lies through the courts. It is the judge and judge 

alone who decides the path the law must take. Thus judicial justice 

is a determinant factor in social justice. 

social change is usually heralded· by the judiciary. 'l'hrough 

judicial activism-never trends in svcial justice emerge. But ti1e 

burden of the judges is great. According to Jerome Frank "the judges' 

unconscious plays an enormous role in the exercise of the judicial 

process, particularly where it closely touches the contemporary 

economic and social problems"
11

• Justice Iyer, in tune \'lith this 

observes that a 

"When 1·aw speaks equally but acts unequally there is _evidence 

of injustice. If the l~~ speaks stern when the weak are its 

punitive victims, but chooses to be gentle or silent when 

the strong molest the society the mask of equal justice is 

lost•12 • 

These are not theoretical facts, judges continuing to serve 

the august office have also felt the same way. Little over an year 

ago, I had the honour of intervieweing His Lordship late Sabyasachi 

Mukherjee, the then Chief Justice of India, while he was i:eturning 

11. Jeroma Frank, Courts on 1'rial 1 MYth ~~ealities of American 
Just.ice, Page 148, Holt Riliehart And t'linston, . Inc:~ (19SO). 

12. V.R. Krishna Iyer, social Jystice, sunset or Dawn, page 67, 
E~tem Book Company, 2nd Edition (1987S. 
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from his t.our of Sikkim and North Bengal and was passing through 

Siliguri. I took the opportunity of talking with him about my work 

and at my request, he graciously agreed to be interviewed by me. 

The unabridged and unedited text is produced hereunder as thus has 

turned out to be his last interview at Siliguri, for soon after he 

boarded the Darjeeling Mail. 

After having the copy typed I sent him a copy for his kina 

perusal but by then he had left ~ndia on his last journey. I fondly 

imagine that I would have received a few lines in acknowledgement 

on his return, but my fond imagination remains just that. ~lith a 

deep sense of loss, I have the honour to present the entire text 

cf the interview below, for it is too precious to be relegated to 

the appendix. 

on -
SCX::IO.LEG.AL CONSEQUENCES OF DIVORCE 

UNDER THE HINDU MARRIAGE Acr ! 1955 

z. Identificationa 

His Lordship Sabyasachi MUkherjee, C.J. 

Chief Justice of India. 

II. In the presen52-2t ·a District Judge, Oarjeelin9, 

Santi sekhar Mukherjee. 

III. Venue a Circuit House, Siliguri on 24.5.1990 at 4 p.m. 
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IV. Subjecta socio-legal aspects of divorce under Hindu Lawe 

1. Has the divorce provision llllder the Hindu Marriage ACt 

successfully served the social purpose fer which it 

was enacted? 

It is very difficult to say wheth~r the divorce provisions 

bava served the social purpose successfully. The reform that is to 

be brought out by a social legislation depends· upon the developments 

in the society. In 1955 when the Hindu Marriage Act was enacted 

there were many maladjustments in the society and section 13 was 

~d tcwarQ.s so~ving them. certainly it is a temporary- solution 

and it affords a freedom to the parties to lead their own lives. 

aut too much fxeedom will lead to social imbalance and instability. 

In a 1imi tad way it solves the marital problem. 

2. Has this provision become tht: monopoly of the urbanised 

rich?. 

No. 'l'his is not true. To begin with it was the monopoly 

of the ur~anised rich. .Dl such cases it was easy to give relief. 

But to-day a new phenomena has emerged. Divorce suits come from all 

secticn of the society and also frcm thoae who are not at all rich. 

This leads to the difficulty in granting relief. I even have a case 

of a peon from Lucknow whose wife is in Delhi. Question of transfer 

etc coma up. 

3. 'rO what factors could the rise in the rate of divorce 

be attributed? 

Lack of ability to adjust. To that extent, from one point of 

viEW, .early marriages helped the parties to adjut:lt with each other 
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while they wen young. 'l'o-day, whe.re the parties to the marriage 

are matured, difficulty in adjustment arises. Break up of joint 

f smily system is another factor. In a joint f arnily people are 

taught tolerance, sacrifice and adjustment. 'l'o-day in small families 

these qualities are lacking. so parties from such background find 

it difficult to adjust with each other and end up in divorce though 

not every one of them. 

4. Is the Section 13 of the Hindu Marriage ACt responsible 

for the destruction of the Indian family values? 

No. It cannot be put so drastically. However, it also 

.reflects a situation where the parties are unable to live together, 

but s. 13 alone is not responsible for the deterioration of the 

family values when marriages are psychologically and physically 

shattered. s. 13 is one of the remedies. so it cannot be fully 

responsible for aestroying family values. 

s. Should one preserve a marriage at <my cost? 

No. Only happy and good marriages are to be preserved. Broken 

relationships need not be preserved. 

6. should the divorce law be made more liberal? 

No. I would not say that. Divorce law should be able to meet 

the social Ciemand. under such laws, bad irreconcilable marriages 

should end easily, but if divorce itself is made very liberal that 

will not help. Divorce law should be rational, scienti.~..ic and reflect 

t.he need of the society. 
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" 7. Has the· status of the married woman bee one more 

secuz:e because of her right to divorce? 

No. Not necessarily. Ri~ht to jobs, right to income, right 

to stand on her feet alone will help her to become more secure. 

Right to divorce by itself is of no use to her security. Only 

education and economic independence alone will xender her secure. 

a. Inspite of so many provisions i~ favour of them why 

is the Indian \-lOman still down-trodden? 

Lack of education, a feeling, an urge frum within to stand 

on her own feet, to achieve something and comp_:ete with the men of 

similar age and circumstance£ is la::king in them. It is not to say 

that they lack the inner urge but that we have not been able to 

motivate them in proper spirit and on a l~rge scale. 

9. Should the divorce law be made more reconciliation 

based? 

Yes. Divorce law must be more reconciliation based, but not 

to the extent whe.z:e divorce is not possible at all •. Reconciliation 

should not prevent divorce but it should first seek to preserve the 

·social institution o:t the marriage. Marriage is a very vital insti

tutioo of the society and it should be dealt with, with care. 

1 o. 'l'he worst victim of marital breakup are the women and 

children. Should the law make provisions of psychiatric 

help in order to aid them to tide over the cri.sis? 

Yes, psychiatric help to the victims of divorce is very 

essential. In divorce, the man, the wife and the child are all 

involwd. It is necessary to instil moral courage in them. But this 
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should first be dcqe by the society and then by trained professionals 

and by the sympathetic elders of the family. such a help should be 

dj.z:ectec.i to help them adjust and rehabilitate themselves. But one 

must remember too much pity or counss11ing could ba har.mful in that 

it can set off a series of emotional reactions. 

11. How can the economic aspect of the marital breakup 

be brought in consonance with social realities? 

This is a question which requtres a detailed treatment. It 

requi.res a indepth study and consideration of the problem in relation 

to the eyisting law and social conditions. 

12.· Will the theory of corrmuni ty property, aeduction of 

maintenance allowance at source and divorce insurance 

solve th9 matter to an extent?. 

A judge should not comment on such matters. This is the work 

of the legislators. A jud9e Can only interpJ:et them in his jUdc;Je

ment. 

13. ~ihat measures would you suggest for con teining the 

aftermath of divorce? 

Broadly speaking, anything or any measure that will help to 

·rehabilitate the victims of the divorce in the society. The rehabi

litation should be on social, economic and moral plane. Mere off 

hand ventUres will not help. A concrete formula is required to solve 

the problem. It can be done with the help of sociologists. leg isla.. 

tors and socl al reformers. 
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14. If right to life unoer Article 21 means the right to 

live anq to live with dignity, does the right to divorce 

also come within the folc of Article 21? 

I would not like to answer this question. 

15. Any other comments, opinions or suggestions? 

A law such as this which deals with a social problem should 

be st~ed by sociologists, economists, psychiatrists, doctors and 

jurists. The problem should be viewed and met with the aid of a 

continuous process o£ study. I would not categorically say that this 

is an interdisciplinary matter, but I would like to point out that 

this is a complex situation having its ramifications in all directions 

and they should be met effectively by experts. 

There is a need to deviate slightly from this corcmon theme 

and to address ourselves to the laws, customs and social norms of 

~e tribes. I am coming from Sikkim. The society there is chiefly 

matriarchal and polyandrons. we have little knowledge of such law. 

Very little work has been done in these areas and more and more 

scholars like you should address themselves in this area. 

1'o sum up the important points made by His LOrdship were 

as follOWSI 

, --- 1. .It is difficult to say whether the divorce provisions 

under Hindu law serve their desired social puZ}.Iose. What 

was appropriate about three decade and six years ago may 

not be sUfficient to-day. 

-2. The rising trend of divorce may be attributed to the 

social change and the changing requirements thereof. 
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3. Disintegration of joint family system and the stress and 

strain of the nucleua family could be a contributin<iJ 

factor ~ divorce. 

4,. More emphasis should be on preserving the inter spusal 

relationship and the family. 

s. Divorce law should be rational, scientific and reflect 

the social reqt:irerno:.::nts. 

6. Economic dependence, lack of education are the basic 

reasons for the failure of women to take advantage of 

the social changes. 

7., our laws are inadequate on aftermath of divorce. 

Be Rehabilitation oi the victims of f arnily tragedies 

like divorce should be dLne on sOCial, economic and 

moral plane. 

The JUdges, at least in the fi~ld of matrimony have done well. 

'l'hey have tried to rise to the occasion in response to a plea for 

help. Even a cursory glance is sufficient to prove the same. It 

was an unique gesture by the court when it held in satyapal Sethi vs 

susheela Sethi13 it was held that the Hindu wife has her own 

independent notions of right and wrung. If she, inspi te of the 

existence of good grounds for the dissolution oi! her marriage, cioes 

not want to dissolve it, the Court cannot do so. She may suffer 

immensely as a J:Ssult of her decision, yet if s.ba doea not desire 

the xalie£. the Court carmot give her the same. 

1~. AIR 1984 A 11 81 
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In Shanti Devi Vs Raghav Prakash14 , the wife who was 

admittedly illiterate, falsely accused the husband of having 

illicit relationship with another person, filed criminal complaints 

against him and ultimately burnt his Ph.D thesis. The husband was a 

lecturer. The court dissolved the marriage on the ground of cruelty 

by the wife. yet granted her permanent alimony on the ground of her 

):)eing an illiterate woman with no means of earning a livelihood and 

that. 

11it will have to be accepted as hard social reality 

that the position, status and life of a divorced Hindu 

wife in Hindu society so far, is very miserable and 

pitiable. She is economically and socially poor and had 

great disadvantage in as much as the society looks down 

against her •. Even though law recognises it, most conunu

nities where divorce is not customary and have been 

introduced by law, a· divorced wife is a cursed human 

~ be.ing, abhored by the society•15• 

The hither-to-fore rule that the second wife of a bigamcus 

marriagedid not have a right to claim maintenance was done away with 

in RaJeshr.i Vs Shantiba.i16 it was ruled that by invoking the power 

of ~bito Justitiae the court could grant maintenance to such 

wives despite the decree of nullity. On similar principles it was 

held in swarnlata Vs sukhvinder Kumar17 that maintenance could be 

14. AIR 1986 Raj lle 
15.' AIR 1986 Raj 13. 
16. AlR 1982 Bom 231. 

17. (1986) I HLR 363. 
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granted even t.hough the substantive xelief was denied. 

In T, sareetha vs venkata Subbaiah18 the Andhra Pr.adesh -

~gh Court held that the provision of restitution of conjugal life 

enshrined under the Hindu Marriage ACt, was dero(Jatory and discri

minatory as it fo~ced one spouse to cohabit with the other against 

the other's will, more so against the woman because it was her 

privacy that was violated. This decision, though not upheld by the 

Suprema court had merit in it. 

In A))oobacker vs Mamu Koya19 a strong case was made out for 

recognition of irretrievable breakdown of marriage. 

In Alka Bhaasker Bakre vs Bhaskar satchidanand Bakre20 

the courts have held that there is an element of mutuality involved 

in the concept of matrimonial home and hence the wife has an equal 

aay in the matter of determining the locus of matrimonial hon2. 

In .fSminderlal vs Sumanlata21 the court held that the order 

relating to custody would not become void merely because the substan

tive mlie£ was denied to the parties. 

Matrimonial problems can easily be adjusted given tactful 

judicial handling 

18. AIR 1983 AP 356 

19. 1971 KLT 663. 

20. ,'AIR 1991 Bom 165. 

21. (1984) I HLR 154 



•o:rhe vice of social inequiry assumes a particularly 

reprehensible foDn in relation to backward classes and 

cOIIIOUIU.ties which are treated as untouchables. so, the 

problem of social justice is urgent and important in 

India as is the problem of economic justice • • • • • I am 

usmg the term social justice in cc:mprehensi ve sense so 

as to include both economic justice and social justice. 

The concept ofo:$ocial justice thus takes within its sweep 

the Objective of removing all inequalities and affording 

equal oppoxtuni ties to all citizen in soci a1 affairs as 

well as in eoca4mic activity22 • 

women are also .a part of the oppressed backward masses of 

people. 'l'heir lack of education and economic backwardness have 

dehumanised them to an extent. Torture of women in the form of 
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dowry deaths, domestic violence, desertion,cruelty etc are not only 

repJ:"ehensible but also leads to social degradation. Social justice 

must be ever growing, adjusting, moulding itself according to the 

time and the changing concepts in the society, with the new hopes and 

aspirations of. the peeple, constitution is a prin.ary socia;l document, 

but such a document is of no use at all if it is not used, inter-

preted or moulded in a manner to herald a new social order. Thus, 

judicial and social justice in India will only remain a myth. 

Many legal rights and duties flow from the family status. 

If one were to examine what leads to those rights and duties it 

becomes clear 8 s to what the family is and what the family should be • 

22. Supra note 19, page 51. 
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It is the universal basis of the social st.tucture which ccmes 

into force thl:'ough marriage. Marriage is implicitly a legal concept 

hav~g sociological emanations. It is not a mere attachment nor 

annexations o% two heterosexual beinys or just a pairing. It is a 

.z:elation of sharing joys and a partnership in stability and unity. 

~hat associative natural phenomenon satisfies biological and natural 

urges and adds to the aggregation of species23 • Marriage thus is 

a co~scious union of two human beings which takes a form which is 

recognised at the basic institution of society itself and which is 

the smallest unit of it, called the family. 

All civilised and organised thoughts lay down forms and 

principle• that uphold marriages, di~solutions, successions, 

inheritances, legitimacy and offer voluminGus evidence of the 

institutionalised character of marriage. The rules of behaviour and 

a% sanction help form the unit of human partnership. Whether it is 

a holy sacrament or a contract pairing of men in personal relation 

is a highly social as well ·as ethical question. Law simply sanctions 

the fo%m and process recognising its orderly need. The rise of family 

is traced t.o this· phenomenon, though early forms of farr.ily did not 

necessarily originate out of marriage. A f anily is also a natural 

association of the father, mother and child24
e 

23. a. A. Masodkar, society, State And the Law, P• 50. 
N.M. Tripathy (1§7§) 

2 •• Ibid. 
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Family forges partnership and habitation, security, sex, 

~ood. roof, all are the goods of it. It is an organic cell of 
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the socie~y. Process of inclusion, assimilation as well as exclusion 

and expulsion is the basic fo.J:IIIative process integrating it into a 

unit. Here, the first germ of authority, submission, co-operation, 

co-ordination, common enjoyment and relations are all born and 

nursed25._Family creates the concept of property, ownership, rights 

and title. 

Family is the simplest institution of the earliest origin 

w~ch heralds the social growth. But, family, however simple it may 

be, because it is an instrument of social growth, it is also exposed 

to p~rful economic, ecological and sociologicial pressures, and 

influences, social grCMth is interactional as well as dimeneional 

phenomenon. 

Legal regulation of spousal relation deals mainly with two 

areas 1 (1) support obligations end (2) socio-lega.l and economic 

autonany of women. Law is simply not an efficient and workable 

means to order spousal relations or to remedy ordinary family 

relationship and difficulties. MOst of the legal standards concerning 

spousal re'lations are not tested ~.:ntil significant dishain.ony 

occurs and breakup is threatened. The law has announced various 

standara that reflect social values and serves as moral precepts 

to guide family behaviour. 

25. Ibid. 
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Marital breakdown can be divided into three main categories, 

(1} divorce which refers to legal termination of marriage, (2) 

separation, which refers to physical separation of spouses, they 

no longer share the same dwelling (3) the so called enpty shell 

·marriages, where the spouses -live together, remain legally married, 

but their marriage exists in name only. 

Despite minor fluctuations, there has been a steady rise in 

the divorce rate through out the country. It might be expected that 

modern couples groaned in modem traditions (as against tradi tiona.~ 

upbringing) may be more than ready to regularise the unsatisfactory 

marital situations. Disturbingly, there are recorded and unrecorded 

breakdams. The recorded ones are taken and analysed whereas the 

un~corded nunt>er is a matter of guess work. l£n-pt.t shell marriages 

cannot be operationalised and put into measurable forms. However it 

can safely be presumed that eventually such marriages will end in · 

divorce or separation. 

From the functional perspective h~~ever, especially during 

the analysis of the recorded cases of divorce, the following factors 

~ze considered, 

1. Factors which affect the values attach~d to the marriage 

by the individuals - e. g. children of broken heme, or 

very posh and losely knit society and family. 

2. Factors affecting the degree of con£ lict between the 

spouses, exan.ple, social and cultural back.t!Jround of spouses, 

economic criteria like whether both the spouses economic 

criteria like whether both the spouses are earning or are 

rich etc. 
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3. I' actors which affect the opportunity of indivi~uals to 

escape from marriaget example a the supportive nature of the 

natal family, economic independence, consciousness regarding 

rights, duties, education etc. 

4. Factors which cause divorce 1 example a ground:s like 

adulte~, cruelty, desertion etc. 

To this extent it cannot be denied that these factors them-

selves .reflect a change in the social attitude towards marriage and 

divorce. People expect and demand more from marriage and are there-

fore mow likely to end a relationship which may have been acceptable 

in the past. Viewed from this angle, the high divcrce rate may be 

indicative of higher c:nd not lo-wer standards of marriage. 

On the other hand the adaptation of the :!:amily to the .require

ment ot the modern and current economic· system has put the family 

under greater stress and strain. vvhat is functional in one part of 

the society may not be functional in another. The rel ations:nip 

between the family and the economic system which leads to a relative 

J.solat.ion of the nuclear family tran the extenaed kinship may result 

in disfunctional consequences upon the family. 'l'he structural 

differentiation of society which involves the establishmen~ of the 

institution specialising in particular functions may increase as a 

result of industrialisation and urbanisation. ~'his also has a 

disiunctional effect upon t.he family. The high marital breakdown 

could be the price the family has to pay for the greater good of the 

family _system26• 

26. M. Harlambos with R.M. Heald, Sociolo~-Thernes and Perseectives 
· PPo 360-68, Oxford University Presa ( 9SS). 
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If behaviour is directed by norms and values, a change in the 

norms and values associated with divorce would-be expected. If the 

stigma attached to divorce were considerably reduced, itsalf would 

divorce easier2?. 
Changing attitude towards divorce have been institutionalised 

by various changes in law which have made divorce easier to obtain. 

In the Hindu Marriage ACt, prior to 1976 under too ground of adultery 

it was required that the peti Uoner prove that the opposite party 

was living in adultery. After the 1976 amendrrent, it is sufficient 

if the other spouse has had voluntary sexual inter-course with any 

other person. 

With t:.he introduction of the cuncept of m ...... ntal cruelty, which 

is a very abstract term the door of cruelty has been thrown \"'ids 

open to the seekers of divorce. 

The introduction of Section 13B which deals with divorce by 

mutual con·sent and section 13 (lA) which prescribes a waiting period 

of mere one year in case of non rastitution c.nd sustained judicial 

_ separation after which tile parties may seek divorce. All these 

factors have helped in easy abtainance of divorce. 'l'hese reforms 

on one hand ;reflect the change in social attitude twards divorce 

and also become the reason for the dramatic rise in incidents of 

divorce on the other hand. This has been further helped by the 

mushroom growth of centres for free legal aid and advice. such 

27. Ibid. 
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institutions have helped to control the cost of litigation to a 

gre·at· exten-t. 

The increasing divorce rate can be seen as a product of 

conflict between changing economic system and its social and 

ideological superstructure, notably the family. In advanced indus

trialised sccieties there is an increasing demand for cheap female 

labour. Wives are encvuraged to take up paid en,ploym.:::nt not only 

bacau51! of the demand of their service but also because of the 

media publicity (both audio-visual) which increases the material 

aspirations of the family and its demand for the guods. This can be 

satisfied if both the spouses are wage earners. Hcwever conflicts 
~ 

result from the contradistinction between female wage labour and t~·J.e 

normative expectations which surround the married life1 working wives 

are still expected to be prima_rily responsibl~ for house work and 

raising children. In addition they are expected ·to play a subser

vient role to their male counterpart who is the head of the house

hold. 'l'his alienates the wife as she shares the eccnondc burden 

of the husband. such conflict and alienation may lead to marital 

breakdown 28• 

Where the wife is unemployed and does not shar.::: the economic 

~urden of the ·husband she is expected to bring dowry from her parents 

as a sort of compensation. Even then her economic dependence upon 

he= husband becomes a source of irritation for him • .t;ven there 
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conflicts arise and they are perhaps more serious than in case 

where both the spouses are workin~. A look at the recorded cases of 

diV?l;C:e that an analysed shows that very few women are employed 

com,pa.r:ed to men. 

Apart from this there is a relationsnip between the rate of 

divorce and age of the parties at the time of divorce. 'l'he more 

youthful and rigid in their ways the more set tHey are in their lfre 

style. 

The chances of marital breakdown increase if the spouses 

belong to different social backgrcunds, for example if they belong 

to different class, or ethnic group, or where one belongs to a rich 

family the other to the poor. If the spouses have different marital 

role expectations ~from each other which has a background to their 

different subcultures, conflicts may arise. The increasing social 

and geographical mobility has also aided the situation wherein 
. 

individuals with widely differing social background tend to come 

together for marriage, there£ ore a potential for marital breakdown. 

The list of reasons can be endless, but priority goes to 

the status of women to a changing society. The more discriminated 

and dapenaent the women feel, so long as they remain uneducated 

vocationally or otherwise, the situation in relation to divorce will 

worsen. 

While divorce must survive as an escape route for the victims 

of unbearable marriages, attention must be given to improving the 

status of women, _recognition of irretrievable breakdown of marriage 

and finding a just fair and equitable solution to post divorce 

problema. 


