
Chapter 3 

THE PROBLEM OF AUTOMOBILE POLLUTION AND 

THE JUDICIAL RESPONSE 

An extensive legal research is incomplete without a chapter 

on the judicial response to the area under research. The 

inclusion of such a chapter has become an integral part of all 
types of legal research. That the developments taking place in 
the vast legal world is manifested by the interpretations, 

sometimes innovations, of the large number of legislations by 
the courts, especially the Supreme Court and the High Courts. 

These enactments have been brought before the court by way of 

disputes, some suo motu, some by representative of the people 

who exist as public spirited individuals or social action groups. 
Whatever may be the vehicle in which the issues travel to the 

court, the development of and impact on the legal arena is 

certain. The courts have now and then, unintentionally, taken 

the role of the executive and the legislature. Such roles can be 

seen positively as guidelines for the other two organs of the 
state, namely, the Legislative and the Executive. The judiciary 
on the same footing as these two bodies have become superior 
in terms of the work it has been doing in pursuance of attaining 
the Constitutional objectives, mainly underlined in Part III, Part 

IV and Part IV A of the Constitution of India. These Parts include 

the Chapters on Fundamental Rights, Directive Principles of 

State Policy and the Fundamental Duties respectively. 

The various legislations provide the primary sources to a 

research in a law subject but they are given life by the courts. 
They are kick-started by the judiciary every time for it to attain 
its logical objectives and reasons which are basically the 

betterment and welfare of the citizens of the country - A 

primary and basic requirement or ingredient. of a Parli~mentary 
Democracy of which India ·is one. 

India is a welfare state and as such its functions are not 

confined to the protection of sovereignty, external threats or 

maintaining internal security/law and order. Modern 
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constitutional philosophy includes achievements of the welfare 
ends of the citizens and people in general,· in addition to the 

aforesaid objectives. A welfare state will comprehend the ideas 

and activities for achieving welfare goals of maximum number of 

people of the state. 

Utility service provided by the state is an index by which 

the success of a constitutional system of a modern state is 
measured. If the constitution of any state fails such test, the 

entire system would invite criticism and condemnation both 

nationally and internationally. A ·mod~rn constitution thus aims 

to establish a welfare state. 

With the advent of ideas of a welfare state the rigour of 

machinery of the government as a police state has decreased. 
The strength of the state and its resources are equally expended 
to the welfare causes along with causes of security. However the 

supreme power of the state remains. All these are regulated by 

constitutional principles and methods. Such articulations of a 

welfare state are found in the Preamble and the Directive 
Principles of State policy among other provisions of the 
constitution. 

It is under democratic values that the organs of the state, 

namely, the legislative, the executive and· the judiciary, are 

established on an equal footing. None of the said organs of the 
state are said to be more important or powerful than the other. 
It also has been resolved theoretically that they are to function 
in their own compartments. But these organs, practically, cannot 

function in their water tight compartments. The legislative 
sometimes unwittingly encroaches upon the Executive, e.g. 

ministerial activities; the Judiciary has made some constructive 

incursions in the domain of the legislature, e.g. Precedents and 

sometimes the executive functions as the legislators when they 
are empowered to make laws under delegated legislation or and 

und_~rtake~ ·the functions of the judiciary while conducting 
themselves as quasi judicial bodies, namely, tribunals. In the 

context of these developments, the judiciary in 'a developing 

democratic country, India seems to be two. steps ahead of its 
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contemporaries. It works as a motivator, a guide, sometimes as 

a regulator goading its other two colleagues to carry out the 

functions underlined by the constitution and designated 

especially to them. 

In the scheme of the constitution, the Judiciary has a 

· unique role to play. The courts are the intermediary between the 

people and other organs of the state in order to keep the latter 

within the parameters delineated by the Constitution 1
• The 

Judiciary has the powers granted to it by the constitution to 

scrutinise legislations and administrative actions in matters 

brought before it for adjudication or reference. This is termed as 

the court's power of judicial review and has been proclaimed to 

be a basic feature of the Indian Constitution2
• The higher 

judiciary, which includes the Supreme Court and the high courts, 

have a delicate task to determine what powers are conferred by 

the constitution on each branch of the government and whether 

the actions of that branch transgress such· limitation. In this 

sense, it is the ultimate interpreter of the constitution; bound by 
the duty to enforce it in letter and in spirit3

. 

Public Interest Litigation 

The new form of litigation popularly described as 'public 

interest litigation• or what some call as 'social action litigation• 

which took its birth in 1981-82 now forms an integral part of the 

system of dispensation of justice. Though there have been stray 

cases of abuse of the concept of public interest litigation/social 

action litigation, but by and large this new mechanism has been 

used by the Courts to the advantage of the poor and 

"downtrodden as to a large extent to save public property and 
public interest in the field of environment, directions given by 

the Courts have gone a long way to save the destruction of 
ecology.4 

I Kartar Singh v. State of Punjab, (1994) 3 sec 569. 
2 L.Chandra Kumar v. Union of India, AIR 1997SC 1125, also see K.Ramswami J. in S.R. Bommai v. 

Union of India, AIR I 994 SC 1918. 
3 Basu, D.O.: Commentary on the Constitution of India. Vol I, (4th Edn.), p.38. 
4 Ani/ Sabharwal v State OfHaryana And Ors. (I997) I 16 PLR 71. 
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PIL has evolved as an effective tool of the justice delivery 

system, where the traditional concept of locus Standi has been 

expanded. eiL has led to -many landm_ark judgements and is the 

to~l that ha~ help~d to act its role of a social engineer. 5 

The Public Interest Litigation (P.I.L.) is one. of the important 

facets of administrative law and administrative justice. It is one 

of the instruments availed by the courts especially the High 
Courts and the Supreme Court according to their jurisdiction 

granted by the Constitution of India under Articles 226 and 32, 

respectively. 

In the area of environmental law, Rural Litigation and 

Entitlement Kendra, Dehradun v State of U.P. 6 popularly known 

as the 'Limestone Quarries Case' seem to be one of the earlier 

cases. In this case7 a dispute arose out of limestone quarrying in 
the Doon Valley which caused disastrous damage to the 

surrounding environment. The Supreme Court played an activist 
role in this litigation essentially conducting a comprehensive 

review and analysis for national need of mining operations 

located in the Dehradun Valley. In addition to that the court also 

provided for funding and administrative ov~rsight refC?restation 
of the region. 8 

By its order dated 30.08.1988 the court ordered the 
stopping of all mining activities in the valley, except in respect of 

three mines whose period had not been expired. The counsel of 

the said miners had undertaken not to carry out any mining 

operations and to restore vegetation over the area immediately 

and set up committees to supervise the afforestation 

programme. They were also entrusted with the responsibility of 

ensuring the maintenance of the ecology and the environment. 
The judgement also provided the monitoring committee with 
funds by ordering 25 percent of the gross profit of the remaining 

active mines to be deposited towards a fund controlled and 

managed by_ the said committee. On the failure to carry out the 

5 50 years of the Supreme Court of India. 
6 AIR 1985 SC 652. 
7 Ibid 
8 Ibid at p. 657. 
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undertakings by the mines, an application· was submitt.ed to the 

Supreme Court. The Supreme Court responding to such 

application ordered the miner to pay ~o the fund of the 
monitoring committee a sum of Rs. 3, 00,000/- only from the 

date of the order. 9 

The order seems to· represent tii·e novel method of checking 

environmentally degrading activities. The setting up of the 
committee, making provisions for its expenses and continuing 

supervision of the implementation of its decisions indicate the 

inclination of the Supreme c:ourt, unhindered by the practical 

limitations and constraints arising out of its character as a 

dispute resolving organ, in affectively handling complex 

problems. 

In another order of Rural Litigation and Entitlement Kendra 

v. State of Uttar Pradesh, 10 the Supreme Court observed that 
the controversy before the Court was as to whether for social 

safety and for creating a hazardless environment for the people 

to live in, mining in the area should be permitted or stopped. 
The Court observed that the Court may not be taken to have 

said that for public interest litigation, procedural laws do not 

apply. The Court observed that technicality in the procedural law 

is not available as a defence when a matter of grave public 

importance is for consideration before the Court. In the said 
matter, the Supreme Court in a public intere$t litigation issued a 
direction that the mining operation be stopped. 

During the same period an accident occurred in the plant of 

Shriram Food and Fertilizers Limited located in a · thickly 
populated area in Delhi, due to the leak of oleum gas. from one 
of its units on the 4th December 1985. The leak had caused wide 

spread panic in the surrounding community and resulted in the 

death of one person together with a number of persons being 

injured. This incident had occurred in the wake of the Bhopal 

Gas Tragedy and the people were at tenterhooks since a lot of 

these kinds of factories were located in thickly populated areas. 
. . --- --

9 March Of Law, Vol. I ( 1990), p.266. 
10 AIR 1988 SC 2187. 
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The court in this case replaced the traditional doctrine of 'strict 

liability' by the rule of 'absolute liability' and has since been 
adopted by the Parliament. 11 In this excitement the role played 

by the public interest litigation in highlighting the environmental 

disaster was shadowed. This case actually c;>riginated . in a writ 
petition filed by Shri M.C.Mehta, an environmentalist lawyer and 
the winner of a Magsaysay award, as public interest litigation. 
The Apex court had passively entertained public interest 

litigation in ·a matter related to environmental pollution, to be 

exact air pollution. That aspect could not be dealt with in earnest 

as- pressing matters at hand demanded priority but atleast a 

beginning was made. Further another petition was already in the 

Supreme Court filed in the interest of the victims. of the Mass 

Disaster of the Bhopal Gas Tragedy12 where the situation was 

graver and issues more complex. 

Another leading case resulting from public interest litigation 

in the matter of environmental po"llution was M.C.Mehta v. Union 

of India again popularly known as the Ganga Pollution (Kanpur 
Tanneries) case. 13 Here the tanneries located in the city of 

-
_ Kanpur were discharging untreated effluents in the River Ganga 

in violation of the statutory provisions. 14 The Tannery owners, 
after being asked to set up primary water treatment plants for 

several years, did not even bothered to put up an appearance to 

express willingness to do the needful. As a consequence the 

court issued an order directing them to stop their operations. 

The court had found that the effluent discharged from a tannery 

was ten times noxious when compared with the domestic 
sewage water which flows into the river from an urban area in 

its banks. It was also observed by the court that the financial 
capacity of the tanneries was irrelevant while requiring them to 

establish primary treatment plants. Just like an industry which 
cannot pay minimum wages to its workers cannot be allowed to 

exist, a tannery which could not establish a primary water 

treatment plant cannot be permitted to be in existence for the 

11 The Enactment Public Liability Insurance Act, 1991 is the outcome of such development. 
12 Union Carbide Corporation v Union of India, AIR 1990 SC 248 & 273. 
13 AIR 1988 SCI03i 
14 Sections 25 & 26, Water (Prevention and Control of Pollution) Act, /974. 
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adverse affect on the public at large which is likely to ensue by 

the discharging of the trade effluents from the tannerie's into the 

_ River Ganga since it would be immense and could outweigh any 

inconvenience that may be caused to the management and the 
labourers employed by it on account of its closure. 

There were a large number of environmental cases filed in 
the Supreme Court and the High Courts after the enactment of 
the Environment (Protection) Act, 1986 through public interest 
litigations. One of the main reasons of such .a develop~ent was 

that the Courts having writ jurisdiction started treating Right to 
a clean, healthy and a pollution free environment as a Right to 

life under Article 21 15
• It has been mentioned earlier in this 

chapter and would be dwelled upon later in detail later. 

The basis of such development was simple. Public interest 

litigation was actually an informal writ petition and writ petitions 

were allowed by the Supreme Court for the violation of a 
fundamental right and the High Courts for violation of any legal 

right including the violation of a fundamental right. The nearest 
legal right especially the fundamental right which could be 

connected with the right to a clean and healthy environment free 
from and kind of pollution was Article 21. Article 48-A16 

enshrined in Chapter of Directive principles of State policy 

corresponding to Part IV of the Constitution also helped in the 
positive development. The general attitude that the public 

interest litigations were actually utilized to uplift the socio 

economic conditions of those sections of the society especially 

the ones who were disadvantaged due to various factors like 

poverty, illiteracy, ignorance, etc. These factors had the basic 

huma~ right criteria and as such the right to a JN6rld free from 
environmental pollution was an extended articulation of Human 
Rights. 

15 No person should be deprived of his Right to Life and Personal Liberty except according to procedure 
established by law. ' · 

16 Protection and improvement of environment and safeguarding of forests and wildlife:- The State 
shall endeavour to protect and improve the environment and to safeguards the forests and wildlife of 
the country. ' 
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It was in Subash Kumar v State of Bihar, 17 where public 

interest litigation was filed in an environme·ntal pollution issue 

_ __expressly under Article 21- Right to life. The court too responded 
positively and held that Right to life is a fundamental right under 
Article 21 of the constitution and includes the right of enjoyment 

of pollution free water and air for full enjoyment of life. On the 

count of it being a public interest litigation that ~he matter was 

not an issue to be brought vide a public interest litigation since 

the court found out that petitioner was actually invoking the 

provision to furt~er his personal interest and as such disallowed 
the petition. In such dismissal the court said: 

Public interest litigation cannot be invoked by a person or

body of persons to satisfy his or its persona! grudge o.r enmity. 
If such petitions were entertained under Article 32 of the 

Constitution it would amount to the abuse of the process of the 
court preventing speedy remedy to other genuine petitioners 

from the Apex court. Personal interest cannot be enforced 
- ' 

through enforced through the process of the Supreme Court 
under Article 32 of the constitution in the garb of public interest 

litigation. 

The facts of the case18were that the petitioner was 
prevented from collecting the sludge/slurry which was flowing 

from the washeries of a company into the river water. The 
petitioners business was connected with the ferrying of such 
sludge/slurry. His claim that the company was polluting- the river 

was actually his reaction to the company's action of preventing 

him from collecting the slurry and transporting the same for the 

purpose of his business and the said petition was in pursuance 

of his self interest. Thus, it was liable to be dismissed. -

The M.C.Mehta Cases, Doon Valley Case and other similar 
cases decided by the Apex courts in the late eighties laid down 
the foundation, though not strong enough, of the environmental 

issues being brought before the courts through -the ambit of 

public. interest litigation. That position received-- a boost after· 

17 AIR 1991 SC 420. 
18 Ibid 
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Subash Kumar. V State of Bihar9 when the Supreme Court 

expressly stated that the Right to life under Article 21 of the 

constitution incl_uded th~ Right_ to enjoy a pollution free water 
and air for the full enjoyment of life. 

A large number of cases20 regarding the matter of 

environmental pollution or environmental-- degradation have 
found passage to the corridors of the court through the vehicle 
of public interest litigation, commonly and popularly known as 

P.I.L. 

That resulted in -the Right to a clean and healthy 

environment free from pollution being enforced through public 

interest litigation for the vioiation of a fundamental right under 

article 21 of the Constitution in the Supreme Court and under 

Article 226 in the High Courts. 

Broadly the Court, with the baton of Public Interest 
Litigation (P.I.L.), has entered into the field of prison rights, 
rights of under trials, ·rights of inmates iri women's remand 

homes, construction workers, bonded labourers hawkers and 
pavement dwellers, environment, violation of civil liberties 

requiring immediate release of persons in illegal detention and 

compensation for wrongful imprisonment, employment related 

benefits such as equal pay for equal work and rights of children. 

ABUSE OF PUBLIC INTEREST LITIGATION: The advantages 
derived from the very long and steady development of public 

interest litigation and the controls imputed by the courts in 

regard to the frivolous complaints and petitions clogging the 

working of the courts themselves. The very objective of the 

public interest litigation, that is to open the golden ga~es of the 
courts, became the bane by the filing of various petitions on 
flimsy grounds to vent their enmity and promote self interest. 
The acronym P.I.L. which was actually to mean 'public interest 

19 Ibid . 
20 See V. Lakshmipathy v State of Karnataka, AIR 1992 Kam. 57; Virendra Gaur v State of Haryana, 

(I995) 2 SCC 577; Vel/ore Citizens' Welfare Forum v Union of India, (1996) 5 SCC 647; Indian 
Council for Enviro-Legal Action vUnion of India, (1996) 3 SCC 212; A.P. Pollution Control 
Board(!) v Prof. M V.Nayudu, ( 1999) 2 SCC 718; Narmada Bachao Andolan v Union of India, 
(2000) I 0 SCC 664; A.P. Pollution Control Board(/1) v Prof. M V.Nayudu, (200 I) 2 SCC 62; T.N. 
Godavarman Cases and M.C. Mehta cases. 
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litigation' had itself become 'publicity interest litigation' or 
'private interest litigation' or in some cases 'politica..l interest 
litigation' or the latest trend which is 'paisa income litigation'.21 

Such trend has been under the glare of the court from the 

beginning and the courts have now and then cautioned the 

admission of P.I.L.s with a lot of scrutiny. 

PIL is not a pill or a panacea for all wrongs. It was 
essentially meant to protect basic human rights of the weak and 
the disadvantaged and was a procedure which was innovated 
where a public spirited person files a petition in effect on behalf 
of such persons who on account of poverty, helplessness or 
economic and social disabilities could not approach the Court for 
relief. There have been, in recent times, increasingly instances 
of abuse of PIL. Therefore, there is a need to re-emphasize the 
parameters within which PIL can be resorted to by a Petitioner 
and entertained by the Court. This aspect has come up for 
consideration before this Court and all we need to do is to 
recapitulate and re-emphasize the same. 22 

In the words of Bhagwati, J. (as he then was) "the courts 
must be careful in entertaining public interest litigations" or in 
the words of Sarkaria, J. "the applications- of the busybodies 
should be rejected at the threshold itself" and as Krishna Iyer, J. 

has pointed out, "the doors of the courts should not be ajar for 
such vexatious litigants". 

Similar view was expressed in Karamjeet Singh v: Union of 
India23

• It was noted that Article 32 which finds a place in Part 
III of the Constitution entitled "fundamental rights" provides 
that .right to move this Court for the enforcement of the rights 
conferred in that part is guaranteed. It empowers this Court to 
issue directions or orders or writs for the enforcement of any of 
the fundamental rights. The petitioner did not seek to enforce 
any of his fundamental rights nor did he complain that any of his 
fundamental ~right was violated. He sought to enforce the 
fundamental rights of others, namely, the two condemned 

21 S.K. Sarkar, Public Interest Litigations and Public Nuisances (2"d edn.), Orient, (2006) p.5. 
22 Balco Employees Union {Regd) v Union Of India & Ors, (2002) 2 SCC 333. 
23 AIR 1993 SC 284i 
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convicts who themselves did not complain of their violation. 

Unless an aggrieved party is under some disability recognized by 

law, it would be unsafe and hazardous to allow any third party 

be a member of the Bar to question the decision against third 

parties. 

In Balco Employees Union (Regd.) v Union Of India & Drs, 24 

the court apprehending the dangers of the misuse- of P.I.L. held 

that Public Interest Litigation, or PIL as it is more commonly 

known, was intended to vindicate public interest where 

fundamental and other rights of the people who were poor, 

ignorant or in socially or economically disadvantageous position 

and were unable to seek legal redress were required to be 
espoused .. PIL was not meant to be advers_arial in nature and 

. . 
was to be a cooperative and collaborative effort of the parties 
and the ~ourt so as to secure justice for the poor and the 
weaker sections of the community who were not in a position to 

protect their own interests. Public Interest Litigation was 

intended to mean nothing more than what words themselves 
said viz., 'litigation in the interest of the public'. 

It further went on to say that while PIL initially was invoked 

mostly in cases connected with the relief to the people and the 

weaker sections of the society and in areas where there was 

violation of human rights under Article 21, but with the passage 
of time, petitions have been entertained in other spheres. Prof. 
S.B. Sathe has summarised the extent of the jurisdiction which 
has now been exercised in following words: - "PIL may, 

therefore, be described as satisfying one or more of. the 
following parameters. These are not exclusive but merely 

descriptive: 

• Where the concerns underlying a petition are not 
individualist but are shared widely by a large number 
of people (bonded labour, undertrial prisoners, prison 

inmates)? 

24 (2002) 2 sec 333. 
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• Where the affected persons belong to the 

disadvantaged sections of society (women, children, 

bonded labour, unorganised labour etc.)? 

• Where judicial law making is necessary to avoid 
exploitation (inter-country adoption, the education of 
the children of the prostitutes)? 

• Where judicial intervention is necessary for the 
protection of the sanctity of democratic institutions 
(independence of the judiciary, existence of grievances 

redressal forums)? 

• Where. administrative decisions related to development 
are harmful to the environment and jeopardize people's 
to natural resources such as air or water? 

There is, in recent years, a feeling which is not without any 
foundation that Public Interest Litigation is now tending to 
become publicity interest litigation or private interest litigation 
and has a tendency to be counter-productive: 

Judici'al interference by way of PIL is available if there is 
injury to public because of dereliction of Constitutional or 

statutory obligations on the part of the government. Here it is 
not so and in the sphere of economic policy or reform the Court 
is not the appropriate forum. Every matter of public interest or 
curiosity cannot be the subject matter of PIL. Courts are not 
intended to and nor should they conduct the administration of 

. the country. Courts will interfere only if there is a clear violation 
of Constitutional or statutory provisions or non-compliance by 
the State with its Constitutional or statutory duties. None of 
these contingencies arise in this present ca·se. 

Another danger that has also been creeping in the minds of 
the legislative, the executive and even some of the progressive 
thinking judges is the question that who will watch the 
watchman. If the executive and the legislative overstep their 

jurisdictional limits,. the courts steps in but what will happen if 

the judiciary itself oversteps its legitimate boundaries. Judges of ' 
the higher courts, especially the Supreme Court, who were 
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beyond the shadow of corruptions earlier, in recent times, have 

discovered some chinks in their impregnable armour., Cases of 

Justice Bhattacharjee, Justice Sen, even a lady Judge, namely, 

Justice Nirmal Yadav have been reported of some wrong doings 
and cast a shadow in maintaining probity in their professional 

lives. The latest case of Justice Dinakaran whose elevation to the 

Apex court was withheld and instead was asked to join the High 
court of Sikkim25strengthens the belief that corruption has 

infested the last citadel of public life in India. This new found 
thesis has been given more credibility by the recent $tatement 

of admission of the Chief justice of India, K.G. Balakrishnan that 
there is the existing of corruption in the judiciary but he added 
that it was not in an alarming stage. 

Therefore, it is very necessary that the tool of 'judicial 

activism' (of which public interest litigation is one) should be 

employed by the judiciary cautiously. The judiciary while 

resorting to judicial activism has to keep in mind that it has 

certain inherent limitations. Judge made amendments to 

provisions over and above the available legislation should 
normally be avoided. 26 Where the intention of the legislation is 

crystal clear, the court should not interpret the provision 
contrary to it or add something further to it. 27 

Article 21 of the Constitution- Right to Clean Air 

"Life is manifest air, and air manifest in life is breath. The 

Airis God Almighty. It is cosmic truth and. cosmic harm,ony". 

(The Taittiriyopanishad) 

In the prashnopanishad the breath is described as 

"Sarvayush", or the longevity of one and all. Life subsists as 
long as breath lasts. Without the sustenance of breath, life in a 
creature is impossible. To the system of breath owes the 
functional operation of life. 

25 That appointment was vehemently opposed and successfully thwarted by the Sikkim Bar 
Association. 

26 Madhu Kishwar v. State of Bihar, (1996) 5 SCC 125. 
27 Orienta/Insurance Co.Ltd. v Hansrajbhai V. Koda/a, (2001) 5 SCC 175. 
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The right to breath thus reckons to the origin of life. 28 

With the spotlight increasingly focussed on politics and 

spectacular scientific discoveries, we tend to forget that we all 

live in a world where pure air is at a prer.nium. And this is just 

the tip of the iceberg. There is no clean air, clean water, no 

clean environment and today, say environmentalist, .is only a 

'harbinger' of tomorrow's ills. This invokes the inevitable 

question: what is being done about all this? The question should, 

actually, be: who should be taking action for environmental 

protection. Perhaps more precisely, if not the government, then 

who?29 

Governments have not totally ignored the environmental 

question, but no government has for many years taken an action 
with the occasional exception of appointing ·committees, whose 

labours have led to little or no result. 30 Governments have many 

a time deceived the public by bringing out reports with a whole 

lot of descriptive materials which detract attention from the 

genuine findings and recommendations. 31 

Conditions now prevail for drastic action in the world. The 

United Nations Conference on Human Environment (UNCHE) 

which is officially the first international meet to dwell on the task 

of protecting the Environment. The convention was marked by 
the signing of the 'Stockholm Declaration'32 on sth -12th June 

197233 and which are heralded by various environmentalists as 

the 'Magna Carta' in the arena of environmental legislat.ion. 

This particular international meet and the resultant 

document, i.e. the Stockholm Declaration, gave a new impetus 

to environmental law making in India. The first development, on 

28 Chaturvedi, R.G., Laws sand Prevention of Pollution (1998), p. 180. 
29 Shaila Shree, S.P., Role ofNGOs in the Environment Protection, Student Advocate, Vol.6, 1994, 

p.42. 
30 Sir Hugh E.C.Beaver, Chairman ofthe Government Committee of Inquiry into Nature: Causes and 

Effects of Air Pollution (UK) cited in P.Grad. Environmental Law (New York 1989). 
31 The timing of the melting of the Himalayan glaciers based on the report of the Inter-governmental 

Panel for Climate Change (IPCC), a credible organization functioning under the auspices of the 
UN, was found to be incorrect. The report is being reviewed. Earlier report had stated that the 
Himalayan glaciers would melt, if the present pace of global warming continued, by the year 2035 
whereas the actual year should have been 2350 

32 The Conference took place in Stockholm, the Capital city of Sweden. 
33 Thus, 5111 day of June is celebrated as World Environment Day every year. 
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that account, was that took place was the Constitution ( 42nd 

Amendment) Act, 1976. The said amendment Act, among other 

things, inserted Articles 48-A and SlA (g) in Part IV34 and Part 

IV A 35respectively. The Enactments of the Air {Prevention and 

Control of .Pollution) Act, 1981 and the Environment (Protection) 

Act, 1986 are also credited. to the . said international 
instrument. 36 The details of these legislations have already been 
dealt with or are discussed in the other chapters of this work. 37 

The protection of the environment in India has been the 
handiwork of the judiciary and in the pursuant of, that the 

Constitution of India had played a very meaningful role both in 

providing a procedural as well as a substantive backbone, rather 

a foundation. 

A lot of labels, like judicial activism, etc, have been given to 
the judiciary for the steps taken by · it for curbing the 

degradation of the environment. If we take a closure and first 

hand view of how the judiciary has, gone about with its agenda 
for the same, we find that the Constitution· ( 42nd Amendment) 

Act, 1976 distinctly seems to aid the judiciary to achieve that 
goal. As already stated that the said Amendment Act inserted 
Articles 48-A and 51-A (g) in the Constitution among other 
things, let's have a glance as to what these provisions actually 
expresses. 

Article 48A. Protection and improvement of environment and 

safeguarding of forests and wildlife - the state shall endeavour 

to protect and improve the environment and to safeguard the 
forests and wild life of the country 

Article 51-A (g) Fundamental Duti~s - It shall be the duty of 
every citizen of India to protect ·and improve the environment 
including forests, lakes, rivers and wildlife, and to have 
compassion for living creatures. 

34 Chapter on Directive Principles of State Policy. 
35 Chapter on Fundamental Duties. 
36 The Stockholm Declaration. · 
37 Chapter 2 and 4 of this "work deal with, namely, Statutory Laws and International Instruments 

respectively. 
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Further Article 2138 of the constitution which adorns every 

Indian with the fundamental right to life and personal liberty 

complemented in providing the substantive constitutional 

ammunition for the transition of the Right to life to also mean "a 

right to a clean and healthy environment devoid of any kind of 

pollution". And the final nail in the coffin of environmental 
degradation was the liberalising and expansion of the 'locus 

standi rule' in writ jurisdiction under Articles 32 and 226, in the 
form of allowing the filing of public interest litigations. In 

addition to this some other provisions of the constitution such as 

Articles 1239 and 13,40 have also been transformed and used by 
the judiciary in putting in place a massive body of law purely 
concerned and attempting to protect and improve the 
environment and curb environmental degradation. 

Thus, we can categorically declare that the convergence of 

Articles 21, 48-A and 51-A (g) provided the judiciary with ample 

substantive law to deal with the problems of environmental 

pollution. That was steadily supported by the procedural 
provisions of the constitution namely, Articles 12, 13, 32 and 
226. The final ingredient in the recipe being the masterstroke of 

the judiciary, i.e. judicial activism, which happens to be the 
consequence and result of an independent judiciary o.ne of the 

hallmarks of our constitution and which is our country signature 

identity/ brand. 

Article 21. Protection of life and personal liberty. - No 

person shall be deprived of his life and personal liberty 
except according to procedure established by law. 

The discovery of the public interest litigation concept in the 

late seventies and the worldwide awareness of matters related 

to environmental degradation triggered spurt in the 
environmental litigation in the country. Most of the matter was 

brought. via the public interest litigation road in the Supreme 
Court and the High Courts .. This is also .because the other 

38 Article 21. Protection of life and personal liberty.- No person shall be deprived of his life and 
persona/liberty except according to procedure established by law 

39 Definition of' State' 
40 Powers of the Supreme Court and the High Courts of Judicial Review. 
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specific legislations, e.g. the Water Act, 41 the Air Act,42 

Environment Act, 43 etc. did not meet the demand and challenges 

of the current day situation. Under these enactments, the 
jurisdiction to prosecute lies with the Subordinate judiciary, 
44namely, the Metropolitan Magistrate (in cities) or the Judicial 
Magistrate of the First Class (in other cases) and it is believed to 

be time taking thus discouraging. Further a person cannot bring 

an action against the polluter unless a notice period of sixty days 

is given to the Central or State Pollution Control Boards, as the 

case may be. These factors have also led the aggrieved parties 

to take the route of writ jurisdiction, henc;:e, public interest 

litigation. Sometimes the writ or PILs are filed in the higher 
courts with the intention to goad the enforcement agencies and 
government officials to carry out ~heir functions laid down in the 

above named and other similar legislations enacted for the 

protection and improvement of the environment. 

The object of Article 21 of the constitution is to prevent 
deprivation of life and encroachment upon personal liberty by 
the Executive, save 'in accordance with the procedure 

established by law or in conformity with the provisions thereof.45 

There is doctrine of state necessity in India and thus established 

procedure by law should be strictly followed and as such must 

not be departed from to the disadvantages of the aggrieved 
per:son. 46 

Prior to the decision in Maneka Gandhi v Union of 

India, 47 Article 21 was narrowly construed only as a guarantee 

aga_inst executive action unsupported by law. But the Maneka 

Gandhi case opened up a new dimensic:m of the said Article and 
laid down that Article 21 of the constitution imposed a limitation 
even upon the legislature as well and while prescribing a 
procedure for depriving a person of his life and personal liberty, 

41
· The Water (Prevention and Control of Pollution) Act, 1974. 

42 The Air (Prevention and Control of Pollution) Act, 1981. 
43 The Environment (Protection) Act, 1986. 
44 The Water Act,J974, sec.49; The Air Act, 1981, Sec.43 
45 A.K Gopalan v State of Madras, AIR I 950 SC 27. 
46 AIR I 968 SC 7I 8. 
47 AIR 1978 SC 597. 
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the law prescribing such procedure should be fair, just and 

reasonable and must not be arbitrary, fanciful and whimsical. 

Article 21 of the constitution guarantees every person the 

protection of life and personal liberty. The Right to life being the 
most fundamental of all is one of the most difficult terms to be 

defined. Certainly . it cannot be confined o':liY to a ~uarantee 
against the taking away of life; it must have a wider 
application. 48 With reference to a corresponding provision of the 
American Constitution, 49 which says that no person shall be 
deprived of his "life, liberty and property without due process of 

law", in Munn v Illinois, 5° Field J. spoke of right to life in the 

following words: 

"By the term 'life' as here used something more is 

meant than m.ere animal existence. The inhibition 

against its deprivation extends to all those limbs and 
faculties by which life is enjoyed. The provision equally 
prohibits the mutilation of the body by the amputation 

of an arm or leg, or the putting out of an eye, or the 

destruction of any other organ of the body through 

which the soul communicates with the outer world." 

This statement has been repeatedly quoted with approval 
by our Supreme Court 51 in many cases and has been further 

expanded in Francis Coralie v. Union Territory of Delhi52 where 
Bhagwati, J. held: 

"We think that the right to life includes the right to live 

with human dignity and all that goes along with it, 

namely, the bare necessities of life such as adequate 

nutrition, clothing and shelter over head and facilities 
for reading writing and· expressing. oneself if) diverse 

48 V.N.Shukla's Constitution of India, lOth Edition, p.164-165. 
49 5th and 14th Amendments. 
50 94 u.s. 113. 
51 Karak Singh v State ofU.P., AIR 1963 SC 1295, 1301, 1305; Sunil Batra v Delhi Administration, 

( 1978) 4 SCC 494; Olga Tellis V Municipal Corporation, AIR 1986 SC 180, 194 seen in V.N. 
Shukla's Constitution of India, p.165. 

52 AIR 11981 SC 746. 
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forms, freely moving about and mixing and commingle 

with fellow human beings.';53 

The judge though cautioned that "the magnitude and the 

contents of the components of this right would depend upon the 

extent of the economic development of the country." The bottom 

line was that it must include "the bare necessities of life and also 

to carry on such functions and activities as constitute the bare 

minimum expression of the human self". 54 

Thus the right to life under article would include all those 

aspects of life which would go· to make .a man's !ife more 
meaningful, complete and worth living. Elements which alone 

can make it possible to live purposefully should be declared to 
be an integral component of the right to life, e.g. his tradition, 

culture, heritage, protection of that heritage in its full 

measure,55 Right to rehabilitation of bonded labo~rer after 

release, 56 Right of a person not to be subjected to infirm 
conditions of labour,57Right to live human dignity,58Right to 

livelihood by means which are not illegal, immoral or opposed to 
public policy,59Rights of Inmates of protective Homes, 5° Rights of 

prisoners, 5 1 Right to Legal Aid, 62 Right to Speedy Triai,63Right 
against Cruel and Unusual Punishment, Right to Compensation64

, 

Right to Education, 55 Right to privacy, Right. to an environment 

53 Ibid at 753. 
54 Ibid 
55 Ram Sharon v Union of India, AIR 1989 SC 549. 
56 Nee1ja v State of M.P., AIR 1984 SC 1988 
57 Peoples' Unionfor Democratic Rights v Union of India, AIR 1982 SC 1473. 
511 Olga Tellis v Bombay Municipal Corporation, AIR 1986 SC 180. 
59 Ibid 
60 Upendra Baxi v State ofU.P., (1983) 2 SCC 308; Sheela Barse v Union of India, (1993) 4 SCC 

204; Chandra Kumar Banik v state ofW.B., (1995) Supp (4) SCC 505. 
61 Sunil Batra v Delhi Administration, AIR 1978 SC 1675; D.K.Basu v State of WB., AIR 1997 SC 

3017; Daddu v State ofMaharashtra, (2000) 8 SCC 437. 
62 H.S. Hoskot v State of Maharashtra, AIR 1978 SC 1548; Khatri v State of Bihar, AIR 1982 SC 928; 

Suk Das v Union Territory of Arunachal Pradesh, AIR 1986 SC 991. 
63 Hussainara Khatoon (I) to (VI) v. Home Secretary, Bihar, (1980) I SCC 81,91,93,98,108 & 115. 
M Rudul Shah v State of Bihar, (1983) 4 SCC 141; Bhim Singh V State of J&K, (1985) 4 SCC 677; 

Hussain v. State ofKerala, (2000) 8 SCC 139; Smt.S.K.Shangring Lamkang & anr:. v State of 
Manipur, AIR 2008 Gau. 46; Lily Stanislaus v. Chairman, T.N.E.B., Chennai, AIR 2008 (NOC) 
1496 (Mad). 

65 Unni Krishnan v State of Andhra Pradesh, (1993) I SCC 645; presently Right to Education has 
been allotted designated an individual slot under Article 21A in Part Ill of the Constitution inserted 
by the Constitutional (86th Amendment) Act, 2002. 
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free of smoke and other similar pollutants, 66Right to a Clean 

and Healthy Environment free form pollution, 67 so on so forth. 

Recently even a right to electricity has been ·Said to come under 

Article 21 of the constitution68
. 

Encouraged by an atmosphere of freedom and articulation 
in th.e aftermath of the Emergency,69 The courts during this 

period laid down the foundation of fortifying and expanding the 

scope and object of the fundamental rights enshrined in the Part 

III of the Constitution. The Supreme Court entered into one of 

the most creative and articulating period in dealing with the 

matters involving the fundamental rights especially article 21 of 

the Constitution. 

The Supreme Court strengthened Article 21 of the 

Constitution which guarantees a- person th~ right to_ life and 
personal liberty in two ways. First it required the laws affecting 

personal liberty to also pass the tests of Article 1470 and Article 

1971 of the Constitution in the matter of reasonability. Thereby 

ensuring that the procedure depriving a person of his life and ,. 

personal liberty be fair, reasonable and just. Secondly, the court 

recognised unarticulated liberties that are implied by Article 21 

of the Constitution. It is by this second way that the Supreme 

Court has interpreted the Right to life and Personal Liberty to 

include various rights mentioned above to make a person's life 

to be meaningful and not just mere animal existence. In the 

same bandwagon, the Supreme Court and some of the High 

Courts have interpreted that the Right to. Life and. Personal 

liberty envisaged in Article 21 of the Constitution to include the 

Right to a clean and healthy environment within its jurisdictional 

boundaries. 

66 Shantistar v Narayan, AIR 1990 SC 630. 
67 Rural Litigation and Entitlement Kendra v State ofU.P., AIR 1985 SC 652, MC.Mehta v Unio!J of 

India, 
68 Manoj Kumar Acharya v Chairman and Managing Director, WB.SE.B., AIR 2008 Cal47. 
69 Imposed by the then Congress government headed by Smt. Indira Gandhi on 251

h June I 975. 
70 Equality before Law- The state shall not deny to any person equality before the law and equal 

protection of the laws within the territory of India. 
71 Protection of certain rights regarding freedom of speech, ~tc. 

162 . 



It is pertinent to note, at this particular juncture, that it is 

unavoidable, rather imperative to mention the ramifications of 

the Directive Principles of State Policy enshrined in Part IV of the 

Constitution. Such ramifications are in the form of aiding, 

supplementing and interpreting the various ~undamental rights , 

especially Article 21 of the constitution when we are finding 

ways to include a Right to a pollution free environment within 

the sphere of fundamental rights, a 'basic structure' of the 

Constitution.72Such approach has been greatly aided by the 

Directive Principles of State Policy enshrined in Part IV and 

Fundamental Duties in Part IV of the Constitution. 

The articles (Articles 36 to 51) envisaged in Part IV of the 

Indian Constitution consists of certain directives and guidelines 

of policy and as such it shall be the duty of the State to adhere 

to them both in the matter of administration as well as in 

making laws. These directives embody the aims and objects of 

the State under a Republican Constitution to achieve a full 

fledged Welfare State. 

The Directives, however, differ from the fundamental rights 

in the context of enforceability. Theoretically fundamental rights 

are enforceable and justifiable in the courts of law, especially in 

the Supreme Courts and the High Courts, against State73 action 
•· 

whereas the Directive Principles of State Policies as such do not 

create. any justiciable rights in favour of the citizens and as such 

they are said to be unenforceable in the abovementioned courts 

having the writ jurisdiction74
• 

Thus Article 13 prohibits the State from enacting any law 

which takes or abridges the fundamental rights conferred by 
part III of the Constitution but the directive principles of state 

policy cannot override this categorical limitation upon the 

72 Shankari Prasad v Union of India, AIR I 95 I SC 4.58, Golak Nath v State of Punjab, AIR 1967 SC 
1643 Minerva Mills v Union of India (1983) I SCC 147. See also Keshavananda Bharti v State of 
Kerala, (1973) 4 SCC 255. 

73 A fundamental right is enforceable against the 'State' as defined in Article 12 of the Constitution 
but in the present day such enforcement has also been allowed against persons not coming under 
the exact definition ofthe 'State' under the said Article. Sometimes even against 'private persons'. 

74 The Supreme Court and the High Courts under Articles 32 and 226 respectively. 
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legislative power of the State. 75 But the directives are actually 

guidelines for the state for striving to achieve excellence in 

governance and were sometimes made enforceable through 

legislations when the state was ready to handle the 

consequences whether it be of economic, social or political 

nature. 

In Hanif Quereshi v State of Bihar/6 the court without 

abandoning their initial position immediately, clearly spoke of 

harmony between the fundamental rights and the directive 
principles through S.R. Das, J. Later in C.B. Boarding and 
lodging v State of Madras, 77 the· court held· that it did not see 
any conflict between the provisions of Part III and Part IV of the 
Constitution and they were complementary and supplementary 

to each other. Finally, in Minerva Mills v Union of. India, 78 The 
court held that "harmony and balance between the fundamental 

rights and the directive principles is an essential feature of the 

basic structure of the Constitution". 

Thus the implementation of Directive Principles of State 
policy through the medium of statutory enactments has already 

been covered in an earlier chapter, namely, Chapter 2, thus we 

need not go further in that direction. Here we are. actually 
looking more into the judicial approach in tackling issues by 

' . 
implementing the corresponding directive principles· of state 

policies laid down in Part IV of the Constitution via the medium 
of the fundamental rights. This detour through fundamental 
rights gives a favourable interpretation of a directive principle 

being enforceable. Hence, the Directive Principles of State Policy 

provide the guidelines and objectives to achieve a Secular, 

Socialist, Democratic and Welfare Republic whereas the 
fundamental rights provide both the substantive and procedural 
vehicle of enforceability to reach that hallowed destination. 

The earlier decisions of the courts paid comparatively scant 

attention and importance to the directive enshrined in Part IV of 

75 HanifQureshi v State of Bihar, AIR 1958 SC 731. 
76 AIR 1958 SC 731. 
77 < 1969) 3 sec 84; AIR 1970 sc 2042. 
78 (1980) 2 sec 591; AIR 1980. 
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• 

the Constitution on the ground that the courts had very little to 

do with them given the fact that they were not enforceable or 

justiciable in the court of law, unlike the ~undament_al rights. 
However, the duty of the courts in regard to the matter of 
enforceability and justifiability of the directive principles came to . 
be emphasised in their later decisions through the doctrine of 

"harmonious construction". This trend reached its culmination 

point in Keshavananda Bharti v State of Kerala, 79 a 'landmark 

judgement on various constitutional issues .were delivered by a 

13 member bench(constitutional). 

This judgement in that case popularly known as the 

fundamental rights case laid down, by a consensus opinion, 

certain broad propositions for far reaching effects in the future 

cases of a similar kind before all constitutional courts. They were 
as follows: 

(i) There is no disharmony between the Directive 
Principles of State policy and the Fundamental Rights 

because they supplement each other in aiming at the 

same goal post, i.e. of bringing a social restoration and 

establishment of a Welfare State which is envisaged in 

the Preamble. 80the Constitution aims at the synthesis 

of the two, The directive principles of State Policy 
constitute the 'conscience' of the Constitution and 

together with the fundamental rights form the core 
values of the Constitution. 

(ii) They are not exclusionary of. each other but 
complementary to each other. 81 

(iii) Even conditions for the exercise by each individual of 
his fundamental rights cannot be ensured unless and 
until the directives are implemented. 

(iv) The parliament is competentto amend the Constitution 

to override or abrogate any of the fundamental rights 

79 (1973) 4 sec 225; AIR 1973 sc 1461. 
80 See also Minerva Mills v Union of India, AIR 1980 SC 1789 at 1806.· 
81 Markandaya v State of Andhra Pradesh, AIR 1989 SC 1308. · 
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in order to implement the directive principle so long as 

the basic structure of the Constitution is not affected. 

Thus applying the doctrine of 'harmonious construction', the 

courts have applied the directives laid down in part IV of the 

Constitution to adjust the ambit of the fundamental rights, laid 

down in part III of the Constitution, themselves with the 

intention to give a liberal interpretation of a legislative ~ntry. 82 

In much recent decisions, the courts have held that even 

though the directive principles cannot be enforced by the 

constitutional courts nor can they compel the state to enact a 

law to implement a certain directive, The Apex Court, in 

particular, has been issuing various directions to government 

and administrative authorities to take positive and stern actions 

to remove the grievances of people which has been caused by 

the non-implementation of the directive principles. 83 

It is now universally recognised that that the difference 

between the fundamental rights. and the directive principles lies 

in this that the fundamental rights are primarily aimed at 
assuring political freedom to the citizens by protecting them 

against excessive State action while the directive principles are 

aimed at securing social and economic freedoms by appropriate 

action. Neither has it been granted an unbound power to compel 

a legislature to make law nor is it less important given' that it is 

judicially unenforceable. Article 37 of the constitution 

emphatically states that the directive principles are nevertheless 

fundamental in the governance of the country and it shall be the 

duty of the state to apply these principles in making laws. It 

follows that it becomes the duty of the court to apply directive 
principles in interpreting the constitution and the laws and it 

should serve the courts as a· code _of interpretation. 84 

Fundamental rights should thus be interpreted in the light of the 

directive principles and the latter should, whenever and 

wherever possible, be read into· the former. 85Th is command of. 

82 HanifQureshi v State oj Bihar, AIR I 958 SC 73 I. 
83 Comptroller & Auditor General of India v K.S. Jagannathan, (I 986) 2 SCC 679 
84 V.N.Shukla's, Constitution of India {10111 edition), Eastern Book Company (2006), p. 301. 
85 Akhil Bharatiya Soshit Karmachari Sangh v Union of India, AIR I 981 SC 298. 
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the Constitution must be ever present in the mind of the judges 

when interpreting statutes which concern them directly or 

indirectly with matters set out in the directive principles. 86 

' 
In the later years, not only has the importance of the 

directive principles been highlighted by the courts in interpreting 

the Constitution and laws but the courts, particularly the Apex 

court has also used the fundamental duties, found in Article 51 A 

and enshrined in part IV A of the Constitution, as code of 

interpretation while expanding and exploring the reach of the 

constitution, especially the fundamental rights. 

In Javed & others v. State of Haryana, 87 the court 

reiterated that Fundamental Rights are not to be read in 
isolation. They have to be read with the Chapter on Directive 

Principles of State Policy and the Fundamental Duties found in 

Article 51 A in Part IV A of the constitution. 

The Constitution of India, as already mentioned earlier in 

this work, may probably the first Constitution, whether written 

or not, in the world that contains specific provisions pertaining to 

the protection and improvement of the environment. Therefore 

we can safely say that the protection of the environment has 

been accorded a constitutional status and it would not be wrong 

to state that the right to a clean. and healthy environment free 

from any pollution whatsoever is a fundamental right under 

Article 21 of the Constitution. It also in a sense reveals India's 

constitutional concern and commitment to the protection and 

improvement of the human eilvironment88 as the same has been 

reflected in the range of judicial decisions emanating· from the 

courts, especially the Supreme and the High Courts. The legal 

framework in respect to the protection and improvement of the 

environment has not only been successful in aiding the judiciary 

in delivering the landmark judgements in matters relating to a 

clean and a healthy environment free from pollution but it has 

been absolutely successful in revolutionising the whole structure 

86 U.P.S.E.B. v Hari ShankarJha, (1978) 4 SCC 16: AIR 1979 SC'65. 
87 (2003) 8 sec 369. · 
88 K.l. Vibhute, Environmental Development and the Law: Indian Perspective, Journal of the Indian 

Law Institute, Vol. 37:2 (1995) p.182. 
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of environmental laws. The various orders passed and direction 

given by the higher courts, especially the Supreme Court shows 
that while keeping with the tra~ks laid down by the different 
facets of laws on environment, the courts ·have been able to 

decide matters and issues concerned with the environment 
comprehensively and determinedly after taking into 
considerations all the relevant provisions concerned with a 
particular case and not only the specific law or laws. Directions 

issued by the courts has not only been to stop certain actions or 

activities but also directing the concerned authorities or 
individuals to take steps to ensure that a clean and healthy 

environment is maintained for the general well being. 

Laws, in general state the dos and don'ts of activities in 

respect of the matter in issue. In violation of such laws the 

violator is punished by imprisonment of. is askeq to pay 
compensation for the damage occurring due to such violation. In 
some cases the violator is even allowed to carry on the activity 
of alleged violation before the matter of such alleged violation is 
decided. The courts disposing environmental matters have 

' 
applied such general principles of law together with the related 

specific provisions in dealing with the situation at hand. Courts 

have taken into account the both law and spirit of the concerned 

environment legislation or legal expression applied during the 

course of deciding the matter before it. It looks at the origin and 
basis of such laws and legal expressions and the effect they try 
to generate or their aimed and expected logical conclusions. 

Prior to the enactments of specific legislations regarding 

environment, the Supreme Court had issued directions to 

authorities responsible for maintaining a clean and healthy 
environment. One of such earlier cases is Rat/am Municipality v 

Vardichand, 89 where a resident had moved th.e magistrate's 

court under section 133 of the Criminal Procedure Code, 1973 to 

require the municipal authorities to carry out their duties in 

maintaining public health and sanitation and as such received an 

order from the said court for the abatement of nuisance 

89 AIR 1980 SC 1622. 
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complained of. The matter after a series of appeals finally 

reached the Supreme Court and it upheld the Magistrate's order 

and rejected the plea put forward by the wrong doing 

municipality that there was a lack of funds in carrying out their 

function. 

In M.C. Mehta v Union of India, 90 the court, keeping in view 
the mandate of Articles 4791 and 48-A in Part IV of the 

Constitution, held that the law casts an obligation on the state to 
improve public health as well as protect and improve the 

environment and as such directions were issued in this case to 
tackle the problem arising out of chaotic traffic conditions and 
vehicular pollution. Such directions were given by treating such 

problems as a legal issue and proceeded to examine the impact 

of the right flowing from Article 21 of the Constitution vis-a-vis 

the decline in the environmental quality. 

Article 48-A of the Constitution enjoins that the state shall 
endeavour to protect and improve the natural environment. The 

State shall endeavour to maintain the environment in such a 
manner that it is conducive to breathe fresh air. But merely that 

the right to breathe has found place in the directive principle 
does not take it out of the purview of Article 21 of the 

Constitution. It is actually the result of the harmonious 
construction of both the directive principles of state ,policy, in 

this case, Articles 47 and 48 of the Constitution and fundamental 

right Article 21, namely, right to life and personal liberty. 

Thus the most remarkable feature of the expansion of 

Article 21 of the Constitution has been the resurrection of the 

many non-justiciable and unenforceable directive principles 
enshrined in Part IV of the Constitution made enforceable by 
giving them the garb of fundamental rights. Such constructive 
and positive development has been made possible by activating 
the magic wand of Judicial Activism. The Right to a clean and 

healthy environment free from any pollution has been one of the 

90 
( 1998) 6 sec 60 para 1. 

91 Duty of the state to raise the level of nutrition and the standard of living and to improve public 
health. 

169 



items in the list of rights under the fundamental right to life 

under Article 21 of the Constitution. 

The genesis of the fundamental right to a wholesome 

environment may be traced back to the Doon Valley Case92 

popularly known as the 'Dehradun limestone quarrying case'. 

The facts of the case were that in July 1983, representatives of 

the Rural Litigation and Entitlement Kendra wrote a letter to the 
Supreme Court alleging that illegal limestone mining in 

Mussorie-Dehradun valley was devastating the fragile eco
systems in the area. On 14th July the same year the court 

directed its registry to treat the :letter as a writ petition under 

Article 32 of the Constitution with the issuance of noti'ce to the 

government of Uttar Pradesh and the Collector of Dehradun. 
Over the years the litigation grew increasingly complex. By the 
time the court issued its final judgement in August 1988, it had 

already gone through lengthy arguments from both the State 

and the Central government agencies; mine lessees; and it had 

also appointed several expert committees and passed several 
comprehensive interim orders. In one of its orders, The Apex 

Court observed: 

"This closure is the price that has to be paid for 
protecting and safeguarding the life of the people to 

live in a healthy environment with minimal disturbance 

of ecological balance, without undue affection of air, 
water and the environment." 

The expression 'right to live' occurring in the above 
observation as further qualified by the expression 'in a healthy 

environment' associates this observation directly with Article 48-
A read with Article 21 of the Constitution. None of these orders, 

however, articulate the fundamental. rig.ht(s) infringed and since 

Article 32 of the Constitution presupposes a violation of a 

fundamental right, the fundamental right to life under Article 21 

of the Constitution best fitted the bill. 

This .. vi~w of the court was· supported. by Justic~ Singh's 
concludin,g observations in M.C.Mehta v Union of India 

92 Rural Litigqtion and Entitlement Kendra v State of U.P., AIR 1988 SC 2187. 
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93justifying the closure of polluting tanneries in Kanpur among· 

other things. We are conscious that the closure of the tanneries 

may bring unemployment, result in loss of revenue, but life 

health and ecology have greater importance to the people.94 

In Communist Party of India (M) v. Bharat Kumar 5 wherein 

it was held that there cannot be any doubt that the fundamental 
rights of the people as a whole cannot be . subservient to the 
claim of fundamental right of an individual or only a section of 

the people. 

Here another dimension of the approach could be found to 

the expression of the fundamental right. The right to livelihood96 

already accepted by the courts as a part of the fundamental 
right to life was seen here in conflict with the fundamental right 
to live in a clean and healthy environment free from pollution. 

And from the decision it was clear that the ~ight to a ~lean and 
healthy environment was the winner, maybe it was due to the 

effect that was against the fundamental rights of more people. 
The court may have tilted the balance in favour of the majority 
of the population and in public interest. 

In addition to this Apex court decisions, at least four High 

Courts of India have further strengthened this view explicitly 
recognising that an environmental aspect is inherent in Article 

21 of the Constitution. This also clearly proves that law is ah 

organism and is never static, that too, in this modern world 

infested urbanisation, industrialisation, development, free 
market economy, rampant use of science and technology , 

population growth and its result in the form of poverty, ·diseases, 
displacements, etc. 

In T. Damodar Rao v the Special Officer, Municipal 

Corporation of Hyderabad, 97
, the observation of the Andhra 

Pradesh High Court made while considering a writ p'etition to 

enjoin the Life Insurance Corporation and the Income Tax 

93 (1987) 4 sec 463. 
94 Ibid at p. 482. 
95 AIR 1998 SC I 84. 
96 Olga Tellis Case. 
97 AIR 1987 A.P. 171. 
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Department from building residential houses in a recreational 

zone , is worth reproducing at length: 

"It would be reasonable to hold that the enjoyment of 

life and its attainment and fulfillment guaranteed by 

Article 21 of the Constitution embraces the protection 
and preservation of nature's gift without (which) life 

cannot be enjoyed. There can be no reason why 
practice of violent extinguishment of life alone should 
be regarded as violative of Article 21 of the 

Constitution. The slow poisoning by the polluted 

atmosphere caused by environmental pollution and 

spoliation should also be regarded as amounting to 

violation of Article 21 of the Constitution." 

Judges of the High Courts of Rajasthan, 98 Kerala, 99 

Himachal Pradesh, 100 too, have taken a similar view and 

observed that environmental degradation violates the 
fundamental right to life. Indeed short of such articulation by the 

Supreme Court, the right to a wholesome environment absent of 
pollution is implied by Article 21 of the Constitution seems to be 
widely accepted stand of the Higher judiciary. 

Earlier in M.C.Mehta v Union of India (popularly known as 
the' oleum gas leak case" or the "Apsolute liability case"), 101 

oleum gas leaked from Shriram· fertilizers plant in a densely 

populated area in Delhi and resulted in the death of an advocate 

and affected the health of a large numbers of persons. A Public 
Interest Petition was filed by an environmental lawyer on the 

basis of which the Supreme Court observed that the case did 

raise some seminal questions concerning the true scope and 
ambit of Articles 21 and 32of the Constitution, but it could 

neither be held to have precisely cut and carved out the 
definitive scope of the right to breathe clean air nor· was this 

aspect discussed and argued fully as a right to life. 

98 L.K. Koolwal v State of Rajasthan, AIR 1988 Raj. 2. 
99 Madhavi v Tilkan, 1988 (2) Ker.L.T. 730, 731: Attakoya Thangal v Union of India. 1990 (I) Ker. 

L.T. 580, 583. 
10° Kinkri Devi v State of Himachal Pradesh, AIR 1988 H.P. 4, 9. 
101 (1986) 2 sec 176: AIR 1987 sc 965. 
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Subash Kumar v State of Biha,-l 02signifies an important 

miles stone in the development of environmental law. It heralds 

the emergence of the right to a clean and unpolluted 

environment as an integral part of the fundamel)tal right 

enshrined in Article 21 of the Constitution, the right to life. The 

Supreme Court in this case was considering a petition public 

interest litigation, seeking an issuance of a writ or a direction to 

the concerned authorities as well as the Tata Iron and Steel 

limited, the actual polluter, to stop forth with the discharging of 

slurry/ sludge from its washeries into River Bokaro. Justifying 

the exercising of its writ jurisdiction, which would formally be 

under Article 32 of the Constitution, the Apex· Court held: 

"Right to life is a fundamental right under article 21 of 

the Constitution and it includes the right of enjoyment 

of pollution free air and water for the full enjoyment of 

life. If anything endangers or impairs that quality of life 

in the derogation of the laws, a citizen has a right to 

have recourse to Article 32 of the Constitution for 

removing the pollution of water or air which may be 

detrimental to the quality of life. 103 

However, on facts, the petition was dismissed for failing to 
establish a prima facie· case in favour of the averments made 

therein. Moreover, the petition · si'nce brot.Jght vide . a public 
interest litigation was dismissed because the court' saw 'private' 

or 'personal' interest more than public interest. But one thing 

was very clear that the Supreme Court added another building 

brick in the establishment of a right to a clean, healthy and 
. ~ 

wholesome environment was very much a part of the 

fundamental right to life under Article 21 of the Constitution of 

India. Earlier the foundations were laid down by the M.C.Mehta 

Cases104and the Doon Valley Limestone Quarrying Case, 
105among others. Aftermath Subash. Kumar's case, the Right to a 

102 AIR 1991 SC 420. 
103 Ibid p.424. 
104 AIR 1987 SC 965; AIR 1987 SC 982; AIR 1988 SCI037. 
105 AIR 1985 SC 652 & AIR 1988 SC 2187. 
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clean and healthy environment free from pollution came to be 

found explicitly in Article 21 of the Constitution. 

Therefore, the enjoyment of life fully began to include the 
right to a clean air without pollution, particularly smoke and 

noise, and became a fundamental right. This development also 

showed one of the facets of judicial activism and to what extent 
it could go in aiding the people, both citizens and non-citizens, in 
exercising their fundamental rights in the desired perspective. 

Those who had been following the various decisions of the 

higher courts, especially the Supreme Court had seen this 
coming as early as possible given the quest for high economic 

growth rapid developmental activities taking place in 

thecountry and the scant respect being provided for the value of 
life by the ones in the seat of governance. 

Expanding the theme that a citizen has a right to .move the 
Supreme Court under Article 32 of the Constitution if anything 
endangers or impairs the quality of life in derogation of law, in a 

town planning case, Virendra Gaur v. State of Haryana, 106 the 

court, guided by the language of Article 48-A, observed: 
. . 

"Article 21 protects the right to life as a fundamental 

right. Enjoyment of life including the right to live with 
human dignity encompasses within its ambit the 

protection and preservation of an environment, 

ecological balance free from pollution of air and water, 

sanitation without which life cannot be enjoyed. Any 

contra Acts or actions would cause environmental 

pollution. Environmental, ecological, air, water 
pollution, etc. should be regarded as amounting to 
violation of Article 21 of the Constitution. Therefore, 
hygienic environment is an important facet of right to a 

healthy life and it would be impossible to ··live with 

human dignity without a human and healthy 

environment. ...... There is a constitutional imperative 

on t~e State Government and the municipalities, not 

only to ensure and safeguard the environment properly 

106 (1995) 2 sec 577. 
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but also to take adequate measures to 'promote, 

protect and improve both manmade and natural 

environment. "107 

This affords a clue to the proposition that the right to 

breathe enshrined in Article of the Constitution cannot be 

narrowed down simply as a "right to breathe" but right to 

breathe air which is clean and pure, thus healthy. This positive 
content of the right to breathe has its negative counterpart in 
the right not to breathe air infested with pollution. The 

unsustainable use of automobiles is one of the main contributors 

to fouling the air in the form of smoke, noise, etc. 

In Murli S. Deora vs Union Of India And Ors, 108 cautioning 

on the harmful effects of smoking, the Supreme Court held that 
fundamental right guaranteed under Article 21 of Constitution of 

India, inter alia, provides that none shall· be deprived of his life 

without due process of law Undisputedly smoking is injurious to 

health and may affect the health of smokers but there is no 

reason that health of passive smokers should also be injuriously 
affected. In any case there is no reason to compel non-smokers 
to be helpless victims of air pollution. 

Realising the gravity of the situation and considering the 
adverse effect of smoking on smokers and passive smokers, we 

direct and prohibit smoking in public places and issue directions 
' . 

to the Union of India, State Governments as well as the Union 

Territories to take effective steps to ensure prohibiting smoking 

in public places, namely, Auditoriums, Hospital Buildings, Health 

Institutions, Educational Institutions, Libraries, Court Buildings, 

Public Office, Public Conveyances, including Railways. The Court 
further directed the Union of India, through the Attorney 

General, to take necessary effective steps to give wide publicity 
to this order by electronic as well as print media to make the 

general public aware of this order of prohibition of smoking. 109 

107 Ibid at 580-1. 
108 AIR 2002 SC 40; 2002 (I) ALD 88 SC; 2001 (6) ALT 35 SC. 
109/bid at para I 0. 
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This judgement of the Supreme Court lias given a big fillip 

to the proponents of the sustainable automobile use and anti 
vehicular pollution lobby. The reason being that cigarette 
smoking is similar to vehicular emission as both are mobile 

sources of air pollution. 

Sustainable Development 

The approach to the protection of the environment and the 
elements included in it in the form of air, water, land, etc, was 

earlier based on the concept of 'assimilative capacity' rule as 
revealed from Preamble 6 of the Stockholm Declaration110 The 
said principle assumed that science. could provide policy makers 
with the information and means necessary to avoid encroaching 
upon the capacity of the environment to assimilate impacts. It 
also presumed the relevant technical expertise would be 
available when environmental harm was predicted and that 
there would be sufficient time to act in order to avoid such 
harm. 111 

A basic shift in the approach to environmental protection 
occurred initially between 1972 and 1982. The traditional 
concept that development and ecology are opposed to each of 
her is no longer acceptable. "Sustainable Development" is the 
answer. In the International sphere "Sustainable Development" 

as a concept came to be known for th~ first tim.e in the 
Stockholm Declaration of 1972. Thereafter, in 1987 the concept 
was given a definite shape by the World Commission on 
Environment and Development in its report called Court 
Common Future. It also finds place in the 11th Principle of the 

United Nations General Assembly Resolution on the World 
Charter for Nature and it was reiterated in the Rio Declaration of 
1992 in its 15th principle. 

In Indian Council for Enviro-Lega/ Action v. Union of India & 
Others/ 12 the main grievance in the petition was that a 
notification dated 19.2.1991 declaring coastal stretches as 

110 Supra Chapter 3 of the present work; also see Appendix. ' 
111 Meachinkara, Abraham P., Evolving Environmental Jurisprudence in India, Cochin University 

Law Review (2004), p. 266-67. 
112 (1996) s sec 281. 
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Coastal Regulation Zones which regulates the activities in the 

said zones has not been implemented or enforced which led to 

continued degradation of ecology in the said coastal areas. The 

court observed that while economic develop'!lent should not be 

allowed to take place at the cost of ecology or by causing 

widespread environment destruction and violation; at the same 

time, the necessity to preserve ecology and environment should 

not hamper economic and other developments. Both 

development and environment must go hand in hand;· in other 

words, there should not be development at the cost of 

environment and vice versa, but there should be development 

while taking due care and ensuring the protection of 

environment. 

On sustainable development, Bhandari, J in Karnataka 
Industrial Areas Development Board v. Sri C. Kenchappa & 

Others, 113 observed that there ·has to be balance. between 

sustainable development and environment. This Court observed 

that before acquisition of lands for development, the 

consequence and adverse impact of development on 

environment must be properly comprehended and the,. lands be 

acquired for development that they do not gravely impair the 

ecology and environment. 

The court vide this case showed signs of adopting the 

concept of "Sustainable Development" which was to have a far

reaching impacts in a country like India where the economy was 

recently opened up. The sea development would create a deluge 

in the country and the stability. of the environment and very 

existence of human life was in a big fix. This line of ap.proach of 

the Court has been seen in a number of future cases where 

development and environment was seen at loggerheads. On this 

count the Court has made it very clear on a number of occasions 

that the economic development and the protection of the 

environment go hand in hand. Both the right to development 

and the protection of the environment has been seen by the 

court and declared to be essential ingredients of Human Rights. 

113 AlR 2006 SC 2038. 
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•· 
And Human Rights being' the basic or fundamental feature of the 

'Right to life' under article 21 of the Constitution. 

Some of the salient principles of "Sustainable 

Development", as culled-out from Brundtland Report and other 

international documents, are Inter-Generational Equity, Use and 

Conservation of Nature Resources, Environmental Protection, the 

Precautionary Principle, Polluter Pays principle, Obligation to 

assist and cooperate, Eradication of Pov~rty and · Financial 

Assistance to the developing countries. We are, however, of the 

view that "The Precautionary Principle" and "The Polluter Pays" 

principle are essential features of "Sustainable Development". 

PRECAUTIONARY PRINCIPLE: The principle of precaution 

involves the anticipation of environmental harm and taking 

measures to avoid it or to choose the least environmentally 

harmful activity. It is based on scientific uncertainty. 

Environmental protection should not . only aim at protecting 

health, property and economic interest but also protect the 

environment for its own sake. Precautionary duties must not 

only be triggered by the suspicion: of concrete: danger b~t also by 

the concern of risk potential. 

The Indian Supreme Court has also adopted the 

Precautionary principle but in a modified form. The Court 

adopting the principle explained that the principle has l.ed to the 

special principle of burden of. proof in environmental cases where 

burden as to the absence of injurious effect of the actions 

proposed is placed on those who want to change the status quo. 

The person who wants to maintain status quo by maintaining a 

less polluted state should not carry the burden of proof and the 
party who wants to alter it by carrying on some activity must 

bear this burden. 114 

The Supreme Court has held that Precautionary principle is 

part of the environmental law of the country and as such in 

Vel/ore Citizens' Welfare Forum v Union of India; 115
. it held that 

114 C.M.Jariwala: Complex Enviro-Techno Science Issues: Judi~ial Direction, 42 JILI(2000) at p. 29 
quoted in S.C.Shastri, Environmental Law, Eastern Book Company, (3'd edn.) 2008 at p. 58. 

115 (1996) s sec 647. 
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the "Precautionary Principle" - in the context of the municipal 

law- means. 

(i) Environment measures - by the State Government 

and the statutory Authorities must anticipate, prevent' ,. 

and attack the causes of environmental degradation . 

.(ii) Where there are threats of serious and irreversible 

damage lack of scientific certainly should not be used 
as the reason for postponing, measures to prevent 

environmental depredation. 

(iii) The "Onus of proof" is on the actor or the 

developer/industrial to. show that his action is 
environmentally benign. 

In Smoke Affected Residents Forum v Municipal Corporation of 
Greater Mumbai and Ors116

• The Mumbai High Court has adopted 

the concept of 'sustainable development' in the , issue of 

vehicular pollution and stated: 

"We· cannot also lose sight of the well known principle 

known as "Precautionary Principle" in environmental 

pollution matters, as the failure to adopt the same at 

the right time will endanger the health of the entire 
population of city of Mumbai very seriously; therefore, 

the above directions . for phasing out and I or 
conversion into cleaner fuel oecame absolutely 
necessary." 

POLLUTER PAYS PRINCIPLE: The 'Polluter Pays Principle" was 
actually promoted by the Organisation of Economic Co-operation 

and Development (OECD) during the 1970s when there were 

increasing public interest environmental issues. This saw the 

demands on the Government and. other institutions to introduce 

policies and mechanisms for the protection of the environment 

and the public from the threats posed by pollution in a modern 

industrialised wo'rld. 

The Polluter Pays" principle h~s been held .to be a sound 
principle by this Court Indian Council for Enviro- Legal Action vs. 

116 2002 (4) BomCR 479, (2003) I BOMLR 227, 2003 (I) Mah. L.J. 120. 
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Union of India. 117 The Court observed: "We are of the opinion 

that any principle evolved in this 'behalf should be simple 

practical and suited. to the conditions obtaining in this 

COUntry. "
118 

The Court ruled that "Once the activity carried on is 
hazardous or inherently dangerous, the person carrying on such 
activity is liable to make good the loss caused to any other 

·person by his activity irrespective of the fact whether he took ,. 

reasonable care while carrying on his activity. The rule is 

premised upon the very nature of the activity carried on" .119 

The "Polluter Pays" principle as interpreted by this Court 

means that the absolute liability for harm to the environment 

extends not only to compensate the victims of pollution but also 
the cost of restoring the environmental degradation. 

Remediation of the damaged env~ronment is part of the process 
of "Sustainable Development" and as such ·polluter is liable to 

pay the cost to the individual sufferers as well as the cost of 
reversing the damaged ecology. 120 

The court, laying emphasis on the principle of Polluter-pays, 
held in M. C. Mehta v. Kamal Nath & others121 that poliution is a 

civil wrong. It is a tort committed against the community as a 

whole. A person, therefore, who is guilty of causing pollution, 

has to pay damages or compensation for restoration of the 
environment and ecology. 

The precautionary principle and the polluter pays principle 

which are the basic principles of "Sustainable Development" 

have been accepted as part of the law of the·land. In addition to 
these principles there are other principles of "Sustainable 
Development", among others, like 'Public Trust Doctrine' and the 
'Inter-generational Equity'. 

PUBLIC TRUST DOCTRINE: The Doctrine of Public "frust was 

first. developed as a legal theory within the precincts of the 

117 ACR 1996 SC 1446; J.T.I996 (2)·196. 
118 Ibid at p.l465. 
119 Ibid. 
120 Ibid at p.l466. 
121 (2000) 6 sec 213, 
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Roman Empire. The doctrine primarily rests on the principle that 

the Government is the sole proprietor of certain common 

properties such as rivers, seashore, forests, and the air, in 

trusteeship for the free and impeded use of the general public 

which is of great importance to the people as a whole. The said 

resources, being a gift of nature, should be made freely 
available to everyone irrespective of their status in life and is 
wholly unjustified to make them a subject of private ownership. 

Thus the doctrine makes the government care taker and not the 

owner of the natural resources. It is to protect the said 
resources for the enjoyment of the general public rath~r than to 

permit their use for private ownership or commercial 
purposes. 122 

According to Professor Sax, 123 the public trust doctrine 
imposes the following restriction on government authority: 

"Three types of restrictions on Government authority are 

imposed by the public trust. First property subject to 

the trust must not only be used for public purpose but 
it must be held available for use by the general public; 

the property may not be sold, even for a fair cash 
equivalent; and third the property must be 

maintainable for particular typ~s of uses.124 

The Indian legal system has inclined this spirit in its 

understanding of the principle. In the Spans Motel Case the 
Supreme Court held: 

Under the English common law, however, the sovereign 

could own these resources but the ownership was limited in 

nature, the Crown could not grant these properties to private 
owners if the effect was to interfere with the public interest in 

navigation or fishing. Resources that were suitable for these 

122 Meachinkara, Abraham P., Evolving Environmental Jurisprudence in India, C.U.L.R.(2004), p. 
271-72 I 

123 Sax, Joseph L., Public Trust Doctrine in Natural Resource law: Effective Judicia/Intervention, 68 
Mich. L. Rev. 473 quoted in MC.Mehta v Kamal Nath, (1997) I SCC 388. 

124 MC. Mehta v Kamal Nath (1997) I SCC 388 at 413. 
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uses were deemed to be held in trust by the· Crown for the 

benefit of the people. 125 

The doctrine of public trust has also got recognition in the 
American legal system. The United States Supreme Court's 
decision in Illinois Central Railroad Co. v People of the States of 
Il/inois126 may be considered a trendsetter whereas the 
judgement of the Supreme Court of California in, National 

Audubon Society v Superior Court of Alpine County, 127 popularly 
known as the Mono Lake case, is another illustration where 
public trust doctrine has firm ground in the United States of 
America. 128 

Our legal system, based in English common law, includes 
the public trust doctrine as part of its jurisprudence. The State is 
the trustee of all natural resources, which are by nature meant 
for public use and enjoyment. Public at large is the beneficiary of 
the seashore, running water, air, forests and ecologically fragile 
lands. The state as the trustee is under a legal duty to protect 
the natural resources. These resources meant for public use 
cannot be converted into private ownership. 129 

Thus it is clear that public Trust doctrine under English 
common law was limited· to riparian rights, the American legal 
system expanded the meaning and included more elements of 
natural resources under the doctrine and in India the Supreme 
Court, in an attempt to enhance the effective use of the 
principle, further held in M.CMehta v Kamal Nath130 that the 
doctrine of public trust was part of the law of .the land .. 

INTER-GENRATIONAL EQUITY: intergenerational equity refers to 
the right of human beings to benefit from the cultural and 
natural inheritance from past generations as well as the 
obligation to preserve such heritage for future generations. The . 
Court while discussing inter-generational equity for the first time 

125 Ibid at 407. 
126 146 us 387 (1892). 
127 33Cal3d419. . 
128 Tiwari, A.K. Environmental Laws in India (1"1 edn.), Deep and Deep Publications (2006), p.189-

90. 
129 Supra note 124. 
130 (1997) 1 sec 358 at 415. 
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in detail in A.P.Pollution Control Board v Prof. M. V. Nayudu 131 

opined that the principle is of recent origin. However, Professor 

C.M. Jariwala differs from the abovestated view of the Court and 

rightly points out that the history in ancient Indian texts and 

. texts of different religions provide satisfactory evidences to 

support the conclusion that the basic theme of the principle was 
in operation even in a'ncient times. Shrishti, ·the God of Nature, 
did not belong to one particular generation and the existing 
generation was ordained not to plunder but use nature according 
to one's capacity to repay132 The Principle has got recognition 

and acceptance at various international fora. As ear,ly in the 

Stockholm Declaration where it was given due importance and 

enshrined in Proclaim 6 of the declaration as follows: 

To defend and improve the human environment for the 
present and future generations has become an imperative goal 

for mankind, a goal to be pursued together with, and in 

harmony with, with the established fundamental goals of peace 
and of world-wide economic and social development. 

The Supreme Court in Ganesh Wood Products v State of 
Himachal Pradesh 133 recognised the obligation of the present 
generation to preserve natural resources for the next and future 

generations. In this case the court relied on the p~inciple of 
inter-generational equity and explained: 

"Inter-generational equity means the concern for the 

generations to come. The present generation has no 

right to imperil the safety and well being of the next 

generation or the generations to come thereafter." 

The court further highlighted the relevant portion of the 
report of the World Commission on Environment and 
Development in the above judgement as: 

"Environmental protection and sustainable development 
must be an integral part of the mandates of all 

131 (1999) 2 sec 718. 
132 Jariwala, C.M., Complex Enviro-techno sciences Issues: The Judicial Direction, 42( 1) JILl (2000) 

29. 
133 AIR I996 SC 149. 
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agencies of governments, of international 
organizations, and of major private-sector institutions. 
These must be made responsible and accountable for 

' 
ensuring that their policies, programmes and budgets 

encourage and support activities that are economically 
and ecologically sustainable both in short and longer 

terms." 

Earlier in the Doon Valley Case, 134 the court dealing with the 
indiscriminate felling of trees by mining companies in the forests 

of Dehradun had remarked: 

"It is always to be remembered that these forests are 
permanent assets of mankind and are not intendeds to 
be exhausted in one generation." 135 

Similarly, in the Coastal Regulation Zone (CRZ) N?tification 
case, 136 the court observed that environmental statutes were 
enacted to ensure a good quality of life for unborn generations 
since it is they who must bear the brunt of ecological 
degradation. 

In 5. Jaganath v Union of india, 137 dealing with the problem 
of pollution caused by shrimp farming industries in the coastal 
areas, the court was of the view that there must be an 
environmental impact assessment before the ·grant of permission 
to install commercial shrimp farms, and such assessment must 
take into consideration the inter generational equity. 

There is no clarity to whether the principle of inter
generational equity is part of the law of the land, especially 
environmental laws. The court has recognised the said principle 
in a few cases decided by it but has never explained the scope 
and meaning of the principle. Thus ambiguity regarding the 

principle still exists. A clear pronouncement in this connection by 
the Supreme Court would be highly appreciable, especially in the 

134Rural Litigation and Entitlement Kendra v State ofU.P., AIR 1987 SC 359 . 
. 
135 Ibid at 364. 
136 Indian Council for Enviro Legal Action v Union of India, ( 1996) 5 SCC 281. 
137 (1997) 2 sec 87. 
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absence of any express statutory provision recognising 

intergenerational equity in India. 138 

Thus for the sustainable use of automobile the judiciary has 
been approached on a number of occasions and the response 

has been mind blowing. The one remarkable and a 
comprehensive judgement delivered by the Supreme Court in 
the context of sustainable automobile use, more particularly, 

vehicular pollution, is the M.C.Mehta v Union of India 139 and 

other related orders, directions, etc. generated by the same 

petition. 

Parallel to the abovementioned development, namely, the 
Supreme Court declaring the concept of Sustainable 

Development to be the law of the land another important change 
was taking place in the procedural arena. T_he chang~ was the 
recommendation of the Supreme Court to make the almost non

existent National Environmental Tribunal together with its 
Appellate Authority and Appellate Authorities found in the 

various Environmental laws, 140more efficient and in some cases 
even went to the extent bf setting up environmental courts. 

Environmental courts in India. 

The multifaceted legal issues relating to science and 

technology are increasing day by day, leading to complex 

environmental litigations. The courts stand in a delicate position, 
as they have to choose between environment and economic 

development, while both are equ~lly important to the nation. For 

this very reason, the courts seek expert opinion whiCh delays 

the adjudication of environmental matters. This problem could 

have been controlled, had there been a statutory panel of 
members comprising of technical and scientific experts along 

with judicial members to look exclusively, into environmental 

138Tiwari, A.K. Environmenial Laws in India, p. 188. 
139 (1991) 2 sec 137. 
140 See the Water Act 1974; Air Act; 1981. · 
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matters as in other countries like Australia, Britain and New 

Zealand. 141 

The tightrope on which the Indian Judiciary has to walk 

while adjudicating the environmental issues has been 

highlighted by the apex court many a time. The Apex court has 
repeatedly criticised for non-technical application of the mind; 
and on its part, the court has repeatedly expressed its 

hardships, and restrains in its judgements. 

In M. C. Mehta v Union of India, 142 for the first time the court 

felt the need for a separate forum for environmental, litigation 

where the bulk of the matter related to science. A technocrat in 

such a bench, with or without a legal background, would have 

been suitable. It would help in .the speedy disposal of those 

cases. Highlighting thus, the Court observed: 

"In as much as environmental cases involve assessment 

of scientific data; it was desirable to set up 
environmental courts ori a regional basis with a 
professional judge and two experts, keeping in view 
the expertise required for such adjudication. There 

should be an appeal to the Supreme Court from the 

decision of the said environmental court."143 

In Indian Council for Environmental-Legal Action v Union of 

India, 144 the Apex Courts once more stressed the need for 
environmental courts specifically dealing with environmental 

matters needing proof of complex techno-scientific nature for 

their speedy disposal and thus stated: 

"Environmental Courts having civil and criminal 

jurisdiction must be established to deal with the 
environmental issues in a speedy manner. We. may also 
state that the National Environmental Appellate 
Authority constituted under the National Environmental 

Appellate Authority Act, 1997, for a limited purpose of 

141 Lakshmi Leila, Red carpet for One-stop-shop Environmental Courts in India, ICFAI Journal of 
Environmental Law, Vol. V No.4, 2006, p.9. 

142 (1986) 2 sec 176. 
143 Ibid at p. 202. 
144 (1996) 3 sec 212. 
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providing a forum to review the administrative 

decisions on Environment Impact assessment, had very 

little work. It appears that since the year 2000, no 

judicial member has been appointed. So far as the 

national Environmental Tribunal Act, 1995 is 

concerned, the legislation has yet to be notified despite 

the expiry of eight years. Since it was enacted by the 

parliament, the Tribunal under the Act is yet to be 

constituted. These two tribunals are non-functional and 
remain only on paper."145 

Further the Apex Court also recommended to ·the chief 

justice of the Tamil Nadu High Court to constitute a Green Bench 

to deal with environmental cases, as they were already 
functioning in the States of West Bengal and Madhya Pradesh 146 

,. 

In A.P. Pollution Control Board v M. V. Nayudu, 147 the 

Supreme Court suggested that the Government of India should 

make appropriate amendments in environmental statutes, rules 

and notifications to set up 'environmental courts' on regional 
basis with one professional judge and two experts from the 

Ecological Science Research Group keeping in view the nature of 
the case. In the mean time to ensure that at all times, the 
appellate authority or Tribunal consists of judicial and. technical 
personnel well versed in environmental laws and make the 
authority effacious. 

In A.P. Pollution Control Board v M. V. Nayudu (11)/48 the 

Court once more reiterated the need for constituting the 

separate technical courts exclusively to deal with environmental 
issues. 

In addition to the pressure from judiciary, submission of 
reports by Malcolm Grant149 and the Report of the Royal 

145 Ibid at p. 252. 
146 Ibid. 
147 (1999) 2 sec 718 
148 (200I) 2 sec 62 
149 Prof. Malcolm Grant of Cambridge headed the "Environment Court Project". The report on the 

project was published on February 18, 2000. The project was initiated and supported by the 
Department of Environment Transport and Regions (IETR) and had the support of the Financial 
Management and performance Review of the Planning Inspectorate made in I 995-96. The 
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Commission 150 in U.K. culminated in the appointment of the M. 

Jagannadha Rao Commission. 

The Jagannadha Rao commission was entrusted with the 

study of the details regarding the constitution of environmental 

courts in India. These environmental courts are expected to be 

comprehensive, having both judicial and technical ~nputs as 
formulated by Lord Woolf of England, 151 and something parallel 
to the existing environmental court legislations in Australia, New 

Zealand and other countries .. The commission submitted its 

report in two parts. The first part consists of a review of existing 

laws on environmental courts in each state, and the second 

includes the suggestions and recommendation for the proposed 
courts, a 'one-stop-shop-environmental courts' 

Based on the views expressed by the judicial authority, the 
constitutional validity and the contemporary reports on 
constituting the Environmental Courts, the Law Commission 

Reportl52 recommended the constitution of separate 

Environmental courts in India, too. 

Finally in pursuance to all the above developments, a bill 
bearing Bill No. 63 of 2009, namely, the National; Green 

Tribunal Bill 153 was placed in the Parliament and was passed in 
both the Houses with relevant amendments. The Bill was 

expecting the assent of her Excellency the President of India 

when this Chapter was being given the final touches. 

This Bill, if passed, would be a shot ·in the arm to the 
various parties, in the form of public spirited individuals, non

governmental and other social organizations, fighting the cause 

of environment protection. 

purpose of the project was to study the concept of an Environment Court in the background of 
experience of other countries, such as Australia and New Zealand. 

150 Royal Commission's 23'd Report on Environmental Planning (March 2002) (para. 5.35) 
151 l:ord Woolf in his Garner lecture to the U.KE.L.A. On the theme, "Are the Judicially 

Environmentally Myopic". The speech of Lord Woolf is printed in 1992 Journal ofEnvironmental 
law, Vol. 4, No. I ' 

152 /86'" Report ofthe Law Commission of India. 
153 The Bill has been discussed earlier. See Chapter 3 of this present work. 
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In 1985, a writ petition 154 was filed by Shri M.C.Mehta 

(Chairman of Environment Protection Cell), a lawyer cum 

environmentalist and who had already in the thick of things 

regarding environmental litigation, in the Supreme Court of 

India under Article 32 of the Constitution seeking directions to 
control air pollution in the city of new Delhi. His achievements till 
now were in triggering the dynamic judicial activism in 

environmental issues with other cases under his name, 
M.C.Mehta. These cases were popularly known by their informal 

nomenclature provided b_v the particular issues dealt by it, for 
example, ·the Shriram Gas Leak Case, 155 Ganga ·· Pollution 
[Kanpur Tanneries] Case, 156 and Ganga Pollution [Municipalities] 

Case. 157 

The petition, which went on to be popularly known as the 

Delhi Pollution Case, was filed against the menace of pollution, 

especially air pollution that Delhi was ·experiencing due to 

unplanned industrialisation and the growth in vehicular 
population. The petition was rightly treated as public interest 
litigation by the court and the obvious fundamental right 
violated would probably be Right to life under Article 21 of the 

Constitution. 

In M. C. Mehta v Union of India, 158 the court held that the 

problem of environmental problem was a global problem 

concerning all countries irrespective of size, level of 

development and ideology and went further to quote from the 

Stockholm Declaration, a document of the United Nations 

Conference on Human Environment159 held on 5-12 June, 1972 
in Stockholm, the capital city of Sweden, as follows: 

"Man is both creature and moulder 9f his env~ronment, 
which gives him physical substance and affords him the 
opportunity for intellectual, moral, social and spiritual 

154 Writ Petition (Civil) No. 13029 of 1985. 
155 AIR 1987 SC 982 & 1086. 
156 AIR 1988 SC 1037. 

I 
157 AIR 1988 sc II 15. 
158 MC.Mehta v Union of India, (1991) 2 SCC 353 arising out of Writ Petition (Civil) No. 13029 of 

1985. 
159 This Conference has been discussed in Chapter3 and if required, please refer. 
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growth. In the long and tortuous evolution of the 

human race in this planet, a stage has reached when, 
' through rapid acceleration of science and technology, 

man has acquired the power to transform his 

environment in countless ways and on unprecedented 

scale. Both aspects of man's environment, the natural 
and the manmade, are essential to his well being and 
to the enjoyment of the basic human rights - even the 

right to life itself." 

This petition was filed by the· lawyer under Article -32 of the 
Constitution in the Supreme Court with a prayer to issue 
directions for closing down industries located in densely 

populated areas of Delhi together with the thermo-electricity 

units generating power for the Delhi Electric Supply Undertaking 
w 

(DESU) and more importantly for the regulation of air pollution 

caused by automobiles/vehicles operating there. 

Another essential factor deeply related with unsustainable 

automobile use, i.e. traffic jams, were also dealt with by the 

Apex Court vide· the abovementioned petition. Management and 
Control of Traffic have been stated to be a matter of public 

safety and is said to fall under. the fundamental right under 
Article 21 of the Constitution. 

In M.C. Mehta v Union of India, 160the Supreme Court held 
that the control and regulation of traffic is a paramount public 

safety and is, therefore, evident within the ambit of the right to ,. 

life under Article 21 of the Constitution. Here the court taking 

into consideration both chaotic traffic conditions and vehicular 

pollution stated that it was not satisfied with the response 
evoked by the erstwhile order passed on November 20, 1997. 
The said order stating that the management and control of 
traffic is a matter of public safety and comes within the purview 
of Article 21 of the constitution, had issued certain directions to 

the government and authorities.· Such direG:tions had. included 

the implementation :of the provisions of the Motor Vehicles Act, 

1988 (Act 59 of l988), together with the already existing 

160 AIR I 998 SC 186. 
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legislations, the Police Act,1934; The Code of Criminal 
procedure,1973; which conferred ample· powers . on the 
authorities to take necessary steps to control and regulate traffic 
to the extent of imposing punishments in the form of suspending 
and cancelling the registration certificate and permits, if 
commercial, of the delinquent automobile if such vehi,cle posed 
a threat or hazard to public safety. The court held that when 
those unadhered directions were issued, it had treated the 
matter as a legal issue but the- unresponsive attitude of the 

concerned authorities goaded it to proceed by examining the 
impact of the right flowing from Article 21 of the Constitution 
vis-a-vi_s the decline in environmental quality .161 The court in 
the earlier portion of the same order had observed that similar 
directions had been issued by it from time to·time with -a view to 
tackle the menace arising out of such chaotic traffic conditions 
and vehicular pollution, keeping in view the mandates of Articles 
47 and 48-A of the Constitution. Here, too, the relevant 
Directive principles of State Policy were given life and,. blood by 
Article 21 of the Constitution by the operation of Judicial 
Activism of the Apex Court. 

Judicial Response on Vehicular Pollution 

Thus the court hol.ding it to be a matter of serious concern 
said that the very right to life of the citizens was at stake.162 

This latest decision of the Supreme Court in M.C.Mehta v Union 

of India has included vehicular pollution .to be on.e of the 
problems which can be remedied by virtue of exercising the 
fundamental right to life under Article 21 of the Constitution. It 
reiterated the harmonious construction approach between the 
fundamental rights enshrined in part III a·nd the , Directive 
Principles of state policy in Chapter IV of the constitution while 

expanding the reach of fundamental rights or enforcing the 
directive principles of Sate policy .. 

There were many such directions issued by the Supreme 

Court in respect to envi'ronmental cases and some of those cases 

161 Ibid at 69. 
162/bid at 10. 
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not only aided the steps taken to protect and improve the 

environment but also stayed back to establish the foundations 
on the basis of which similar environmental litigations were later 

decided. These directions not only became the remedy in similar 

environmental concerns but 
reducing and preventing 
guaranteeing public health 

also became the mechanism for 
env"ironmental · pollution further 
and safety as provided in the 

directive principles of State Policy which was believed to be 
unenforceable and unjustifiable. 

The last decade of the twentieth century saw the··supreme 

Court take several unprecedented measures through various 
orders and directions in regard to unsustainable automobile use, 
a menace unchecked since its inception. The reasons for the 
menace of vehicular pollution to remain unchecked for a long 
time might have been that the people were unaware of it or the 
problem being overwhelmed by the problem of industrial 
pollution might have been unfelt by the people of such degree as 
to alarm the masses. This does not mean that the people were 
totally unconcerned or that they did not bother to complain 
about the problem. The reality was that the issue was never 
handled properly by the concerned authorities mainly dealing 
with the enforcement and implementation of the' relevant 
existing laws has never been their 'forte'. In an old case, 163 it 

was held that that when a rule is made punishable for vehicles 
to "emit which is likely to cause annoyance to any person"164

, it 
was enough to prove that minimum emission was 'likely' to 
cause annoyance to prosecute the violator. And annoyance of a 
high degree was not the mandatory requirement still we find 
negligible number of cases bein.g ·brought by the authorities. 
Even if they were brought to the notice of the a·uthorities 
through complaints, it was only to complain the nuisance arising 
out of such annoyance and not because of its harmful cancer 
causing effects. 

163 (1996) 2 Malayan L.J. 74(75) 
164 An offence under R.l 07 Motor Vehicles (Construction and Use) Rules, /959 and punishable under 

sec.l46 (l){d), Road Traffic Ordinance, 1958. 
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As we have seen earlier that the first application 165 in the 

Supreme Court was filed by Shri M.C.Mehta, an advocate and an 

environmental activist,- seeking directions to be issued against 

pollution of air due to unsustainable use of automobiles. The 

Ministry of Environment and Forests had, in this case166
, 

accepted the situation in their affidavit that pollution in Delhi 
was mainly due. to the rise in the number of petrol and diesel 

driven vehicles; and heavy vehicles like trucks, buses, defence 

vehicles; and that several pro~ecutions and measures were 
launched against the defaulters. They declar.ed that re'gistration 

of vehicles found to be defective and not following the existing 
legal norms were being suspended or cancelled as a control 
measure. 

. ~ 

The Attorney General has accepted the position that mere 

initiation of suspensions and prosecutions would not be effective 
to meet the menace of pollution caused by automobiles and as 

such he proposed, in his affidavit submitted to the court, for a 

massive programme to educate the pliers of automobiles 
regarding the care to be taken and attention to be bestowed 

upon in the matter of negating and reducing the pollution factor. 

A direction was sought to bring some provisions of th.e Central 
Motor Vehicle Rules (CMVR), namely, Rules 115(6), 126 and 

127, into force so that they would contributor to make the 
control effective. 167 

The court agreeing that the heavy vehicles consUtuted the 

main contributing factor and further admitting the need for more 

attention to the same, directed the Delhi Administration to place 

a complete list of particulars of prosecutions and the results of 

such prosecutions from April 1, 1990 and whether any follow up 
action had been taken after such prosecutions. 168 Rules 115(6), 
126 and 127 were to be made operative from April 1, 1991.169 

165 W.P. No 13029 of1985. 
166 M.C. Mehta v Union of India, (1991) 2 SCC 137. 
167 Ibid at para2. 
168 Ibid at p. I 38 a (para 3). 
169 Ibid at para 4. 
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It also directed the Environment ministry to carry out 

appropriate experiments with a device which had been brought 
out by the National Environmental Engineering Research 
Institute (NEERI) and which would reduce the qualitative 
pollution content as had been suggested by Shri M.C.Mehta. It 
added that if the said device was to be found effectfve in the 
matter of reducing the said pollutant content, then steps be 
taken to ensure that every vehicle manufactured after a 

particular date - prospectively from April 1, or July 1, 1991, to 
have that device as an inbuilt mechanism to reduce pollution. 
And whether vehicles already on the roads could also adopt the 
use of that device should be examined and how far would it be 
feasible in controlling pollution. 170

. , 

The petition filed in the above matter was the main petition 
and another petition was filed as a rejoinder. In this petition, 171 

the petitioner had sought the directions for the closure of 
hazardous industries in the densely populate areas of pelhi and 
also for the regulation of air pollution caused by automobiles. A 
committee was to be set up as per the instructions of the 
Ministry of Environments and Forests to the Advocate General. 

The court also suggested in the formation of the said committee. 
The Union Government agreed to the constitution of the 
committee for devising methods to solve the air pollution 
problems in Delhi172 

The high power Committee was constituted on March 27, 
1991 vide a notification issued by the Union Ministry of 
Environment on the direction173 of the Supreme Court with. the 

former Chief Justice of India, Shri K.N. Saikia, CJ.(who before 

retirement ,had previously sat on the bench which heard this 
case), as the Chairman. The Joint Secretary in the Ministry of 
Environment and Forests was to be the member Secretary of the 
Committee with Shri N.S.Tiwana, Chairman of the Central 

Pollution Control Board; Shri Sudhakar Girdharilal Saha, 

170 Ibid at para 5. 
171 M.C, Mehta v Union of India, (1991) 2 SCC 353. 
172 /bid 
173 Ibid order dated 141

h March 1991. 
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representing the Association of ·Indian Automobile 

manufacturers and Shri M.C.Mehta, the petitioners as its 

members. 

The terms of reference for the time being as recommended 
by the Ministry required the committee: 

(i) To make an assessment of the technologies available in 

the world for vehicular pollution control. 

(ii) To make an assessment of the current status of 

technology available in India for controlling vehicular 
pollution. 

(iii) To look for low cost alternatives for operating vehicles 

at reduced pollution levels in the metropolitan cities of 
India 

(iv) To examine the feasibility of measures to 

reduce/eliminate pollution from motor vehicles both on 
the short term and long term basis and make · 

appropriate recommendation in this regard. 

(v) To make specific recommendations on 
administrative/legal resolutions required for 
implementing the recommend actions in (iii) above. 

The Union Government and the Delhi administration were 

directed to effectively cooperate with the committee for its 

successful operation and the committee was directed to submit 

bi-monthly reports in the matter. 

Over the next several years, the Justice Saikia committee 

produced mounds of reports run.ning into thousands of pages. 
The reports were prolix, lack analysis and are frequ~ntly little 
more than a string of quotations interspersed with platitudes. 

Some of the reports deal with subjects which appear unrelated 

with the tasks before the committee. 174 For example, the sixth 

bi-monthly report contains a tract on the absolute liability 

principle laid down in the Shriram Gas Leak case, 175a discussion 

174 Divan, Shyam & Rosencranz, Armin, Environment Law and Policy in India (2"d edn.), Oxford 
University Press ( 2005), p.276. 

175 Six Bi-monthly Report, Paras 4.61-4.67; pp. 487-530. 
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on Bhopal gas leak disaster, 176 and a dissertation on water 
pollution. 177 It would appear that the committee found time to 

deliberate on limestone quarrying in the Doon Valley178 and why 

'Personal interest petition' cannot be masqueraded as 'public 

interest petition' by abusing the process of the court. 179 The 
reports also speak of cycling in German towns, 180 the traffic and 

transport structure in the Netherlands, 181 Mexico's efforts to 
control pollution, 182the energy tax controversy in United States 
of America183 and hi-tech p~rking garages in Japan. 184 The 

committee also suggested best ways to prevent illegal parking in 

Indian cities. 185 The Supreme Court refers to the committee's 

junket to Canada, 186 doubtless 'to make an assessment of the 
available world technologies, by visiting selected COUJ1tries'.187 

The report seems to make an indirect effort to curb vehicular 
pollution which was not their brief. The reports appeared to be 

comprehensive analysis of the problems and the measures which 

could be looked into but the conclusion was missing. It failed to 

provide the apex court with the required guidelines it had hoped 
that the Committee would bring to the table. 

The Supreme Court hardly ever relied on the Saikia 
committee reports and obviously references to the reports in the 

courts orders are rare. 

During the course of the litigation, the Supreme Court 

shifted focus from one scheme to another. In 1990, the 
emphasis was on the prosecution of the defaulters. 188 

•. In 1991, 

the court was anxious to have the buses of the Delhi Transport 
Corporation converted to gas op_eration. 189 In early 1992, the 

176 Ibid para 4.65; p.498. 
177 Ibid para 5.3; pp.508-551. 
178 Ibid para 5.22; pp. 538-539. 
179 Ibid para 5.50; pp 571-576. 
180 Ninth Bi-monthly Report, para 8.12; pp. 779-782. 
181 Ibid para 8.23; pp.790-79l. 
182 Eighth Bi-monthly Report, para 7.33; pp. 685-689. 
183 Fifteenth Bi-monthly Report, para 15.45; pp. 1048-1049. 
184 Sixteenth Bi-monthly Report, para 16.18; pp. 1071-1072. 
185 /bid para 16.19; pp.1071-l072. 
186 19'97(3) SCALE (SP), 25. 
187 First Bi-monthly Report, p.5. 
188 

(1991) 2 sec 137 •· 
189 Writ Petition(Civil) No. /3029 of /985, orders dated October 3, 1991 & October 25, 1991 
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courts attention shifted to bringing down emissions from 

buses. 190 Throughout 1994, the court exerted pressure on the 

government to ensure that the new vehicles were fitted with 
catalytic converters and that lead-free petrol is introduced in the 

four metros by April 1995.191 Thereafter the court monitored the 
extension of the unleaded petrol distribution network and 

obtained assurances from the centre in reductions in the lead 

content of petrol and the notification of the year 2000 emission 

norms.192 In late 1996 and 1997, the Supreme Court pressed 

the Central Government to convert its vehicles to operate on a 
cleaner fuel - Compressed Natural Gas (CNG) 193 and also sought 
technical solution to reduce harmful emissions from two and 
three wheelers194 and diesel trucks and buses. 195 

As per the directions of the Supreme Court, a committee 
under the Chairmanship of Shri Bhurelal, a retired bureaucrat, 

known as the Environment Pollution {Prevention and Control) 
Authority (EPPCA) for the National Capital Region was appointed 

vide Gazette Notification dated January 29, 1998, which was to 
submit a report about the action taken by the committee for 
controlling vehicular pollution. 

The Report revealed that private (non-commercial) vehicles 

comprised 90 percent of the vehicles plying on the roads of Delhi 

and more than 90 percent of . nitrogen ·oxide and respirable 
suspended particulate matter (RSPM) from· vehicular exhaust 

over Delhi was due to diesel emissions. The main reason for the 
same was that more and more private vehicles which were 

earlier running on petrol were opting for diesel as the fuel of 

choice. The obvious reason for the choice has been .the price 
differentiation that diesel was cheaper than petrol. 

190 Ibid, order dated January 8, 1992 
191 Orders dated August 12, '1994; October 24, 1996 and December 9, 1996 reported at 1997 ( 4) 

SCALE 4(SP); 5(SP) & 6(SP). 
192 Order dated February 14, 1996 reported at ( 1998) 8 SCC 648. 
193 Order dated April26, 1996 reported at 1997 (4) SCALE 7(SP). 
194 Orders dated September23, 1996; October 7, 1996 and December·9, 1996 reported at 1997(4) 

SCALE 9 (SP), JO(SP) & ll(SP) respectively. 
195 1997(3) SCALE (SP),25 
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The Report also unearthed that impairment of visibility and 

haze-like conditions were attributed to the tiny suspended 

particulate matter (SPM), a potential cancer causing pollutant as 
declared by the California Air Resource BC?ard based on the 
findings of its scientific panel. The report also estimated the 

chronic exposure to such toxic air contaminant would lead to 
300 additional cases of lung cancer per million people. 

The Supreme Court in M. C. Mehta v Union of India/ 196 after 
perusing the Bhurelal Committee Report197 confirmed that 
vehicular pollution, a result of unsustainable automobile use, 

was detrimental to the environment and its poisoning the 

surrounding atmosphere was a serious violation of right to life 
granted to people both citizens and non-citizens, under Article 

21 of the Constitution. 

The court found that the report submitted by the committee 
had recommended a number of measures for the improvement 
of air quality in the National Capital Region of Delhi but none of 

the major steps of action proposed had been implemented. The 
committee has also proposed certain measures for immediate 

improvement of air quality and had given a tim'e frame, 

however, it was of the view that to arrest the growing pollution 
of air, certain immediate steps were to be taken and as such the 

court directed the same: 198 

(1) Implementation of the direction to restrict plying of 

commercial vehicles including taxis , which were fifteen 

years old or more by October 2, 1998. 

(2) Restriction on plying of goods vehicles during the 

daytime shall be strictly enforced by August 15, 1998. 

(3) Extension of premixed oil dispensers (petrol and 2T oil) 
shall be undertaken by December 1998. 

196 (1999) 6 sec 9. 
197 The Report of an authority constituted under section 3(3) of the Environment protection Act, 1986 

to assess the menace of vehicular pollution and submitted on April!, 1999. · 
198 M C. Mehta v Union of India, ( 1998) 6 SCC 60 
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( 4) Ban on the supply on loose 2T oils at petrol filling 

stations and servicing garages shall be enforced by 

December 31, 1998. 

In addition to this, the abovementioned committee 

headed by Shri Bhurelal also proposed the following 
measures to be taken within the time frame given in 
the said report in its action report filed in the Court. 
They are as follows: 

(A) Augmentation of· public transport (Stage carriage) to 
10,000 buses by April l 5

t 2001. 

(B) Elimination of leaded petrol from National Capital 

territory (NCT) Delhi as proposed by the Authority and 

agreed to by the Ministry of Petroleum and Natural Gas 
by September 1, 1998. 

(C) Supply of only-premix petrol in all petrol filling stations 

to two stroke engine vehicles by December 31, 1998. 
(D) Replacement ·of all 1990 Autos and taxis with new 

vehicles on clean fuels by March 31, 2000. 
(E) Financial incentives for: replacement of all pre-1990 

autos and taxis with new vehicles ·with clean fuels by 

March 31, 2001. 
(F) No 8-yearv old buses to ply except on Compressed 

Natural Gas (CNG) or other clean fuels by April 1, 
2000. •· 

(G) Entire city bus fleet (DTC and private) to be steadily 

converted to single fuel mode on CNG by March 31, 
2001. 

(H) New Inter State Bus Terminus (ISBT) s to be built at 

entry points in North and South West to avoid pollution 
due to entry of inter-state buses by March 31, 2000. 

(I) Gas Authority of India Limited (GAIL) to expedite and 
expand from 9 (nine) to 80(eighty) CNG supply outlets 

by March 31, 2000. 
(J) Two independent fuel testing laboratories to be 

established by June 1, 1999. 
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(K) Automated inspection and maintenance facilities to be 

set up for commercial vehicles in the first phase 

immediately. 

(L) Comprehensive 1/M programme to be s~arted by 
transport department and private sector by March 31, 

2000. 
(M) CPCB/DPCC to set up new stations and strengthen 

existing air quality monitoring stations for critical 

pollutants by April 1, 2000. 

The court approved the directions and the time frame fixed 
by the Bhurelal Committee Repor~ in consultations with the 
learned counsels for the parties. It further ordered · that the 
above directions shall be strictly adhered to by all concerned 
authorities. They shall ,in furtherance of the measures laid 
down by the report, take effective and adequate steps to bring 

to the notice of the public the various directions issued by it 

from time to time in general and the above stated directions in 

particular through the media, both print and electronic. The 
Court also cautioned strongly to one and all concerned that the 

failure to abide by any of the directions given above would invite 

stringent action? under the Contempt of Courts Act, 1971 
against the defaulters. 

Finally the Court approved the, scheme ~s proposed by the 
Bhurelal Committee which was constituted for the purpose of 
preparing and submitting a report together with a proposed draft 

action plan to tackle the problem of the menace of vehicular 

pollution, whether by preventing or controlling the same and 

matters connected therewith. 
I• 

Later the Court modified its direction to the effect that all 
commercial vehicles which are more than 15 years old shall not 

be permitted to ply in the national Capital Territory (NCT) of 

Delhi from October 2, 1998 on the submission of the learned 

· Solicitor General appearing on behalf of the Administration. The 

reason given by the learned Solicitor General was that such 

direction of the court would lead fo great hardship to the owners 

of those vehicles in particular and to the public in general. He 
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also assured the Court that the Administration was keen to 
phase out all such vehicles gradually to ease the pollution level 
in the city and prayed that the ban order may be applied in 

phases. 

Thus the court to mitigate the hardship as pointed out by 

the learned Solicitor General directed: 199 

(a) All commercial/transport vehicles which are more than 
20 years old (9349 in number) shall be phased out and 
not permitted to ply in the Nation~! Capital Region of 
Delhi after October 2, 1998; 

(b) All such commercial /transport vehicles which are 17 to 
19 years old(3,00 in number) shall not be permitted to 
ply after November 15, 1998 

(c) Such of the commercial/transport vehicles which are 15 
years and 16 years old shall not be permitted to ply 
after December 31, 1998. 

This order shall apply to all commercial/transport vehicles 
whether registered in the National Capital Territory of Delhi or 
outside (but ply in Delhi) which are of more than the stipulated 
age. The ban is applicable to all such vehicles that do not have 
the authority or permit to ply in the National· Capital Territory of 
Delhi. 

In M. C. Mehta v Union of India, 200 the Court, considering the 
suggestions of the Report of the Committee headed by Shri 
Bhurelal, issued the following directions: 201 

1. All private (non commercial) vehicles which conform to 

Euro II norms may be registered in National Capital 
Region without restriction. 

2. All private (non commercial vehicles shall conform to 
Euro I norms by 1.6.1999. All private (non commercial) 
vehicles shall conform to Euro II norms by 1_.4.2000. 

Vehicle~ in the meanwhile be registered in the manner 
indicated below: 

199 (1998) s sec 206 at p.207-8. 
200 (1999) 6 sec 12. 
201 Ibid at p.I3. 
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With Effect from 1-5-1999, 250 diesel driven 

vehicles per month and 1250 petrol-driven vehicles 

may be registered on first-come-first-serve basis in 

NCR till 1-4-2000 only if they conform to Euro I norms. 

From 1-4-2000 no vehicle shall be registered unless it 

conforms to Euro II norms. 

So far as the ban on the registration of diesel-driven taxis is 

concerned, that shall be enforced unless the taxis also conform 

to Euro II norms. 

In continuation to the above directions the Supreme 

Court, 202 on the applications, filed by the Delhi Transport 

Corporation (DTC), Hindustan Motors limited, Association of 

India Automobile manufacturers, Maruti Udyog Limited, Ministry 
of Transport, Transport Department, Government of NCT, etc., 

clarified that the restrictions on registration imposed by the 

order dated 29-4-1999203did not apply to the registration of 

vehicles which are fitted with CNG kits and ply on CNG only. It 

further clarified that the number of vehicles which can be 

registered, even if they do not conform to Euro I norms till 31-5-

99, is 250 diesel-driven vehicles and 1250 petrol-driven per 

month only. With effect from 1-6-1999, no vehicle shall. be 

registered unless it conforms to Euro I norms. Thus vehicle 

conforming at least to Euro I norms can be registered without 

any other restriction with effect from 1-4-2000, no vehicle 

should be registered unless it conforms to Euro II norms. 204 

In 2004, the Ministry of Surface Transport issued a 

notification no. GSR 686(E) dated 20th October, 2004 was issued 

by which sub-rule (14) was inserted in Rule 115 of the Central 

motor Vehicles Rules (CMVR), 1989. This rule prescribed the 

mass emission standards (Bharat Stage-III which is popularly 

known as Euro-III norms) for four wheeled vehicles w.e.f. 

1.4.2005, which came into force -

202 MC.Mehta v Union of India, (1999) 6 SCC 14 
203 MC.Mehta v Union of India, (1999) 6 SCC 12. 
204MC.Mehta v Union of India, (1999) 6 SCC 14 at 15. 
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a) In the National Capital Region and the cities of 

Mumbai, Kolkata, Chennai, Bangalore. Hyderabad 

including Secundrabad, Ahmedabad, Pune, Surat, 
Kanpur arid Agra in respect of four wheeled vehicles 
manufactured on the from 1st Ap_ril 2005, except in 
respect of four wheeled transport vehicles plying on 
Inter-State Permits or National Permits or All India 
Tourist Permit within the jurisdiction of these cities 

and 

b) In other areas of the country, from such date as may 

be notified by the Central Government. 

In Mr. Sunil Bansal vs Bharat Petroleum Corporation Ltd. 
And Anr., 205 The grievance of the petitioner is that even though 

the trucks offered by him in a bid to transport LPG cylinders in 
Haryana/Delhi, in the name of his three firms are those 

manufactured after 1.4.2005 and are, therefore, only two to 
three years old, the three firms have not been called for 
participation in the opening of the price bids for the same, while 
bidders offering much older trucks, which are not even Bharat 

Stage I complaint, or are Bharat Stage I or Bharat Stage II 

complaint, and are manufactured before 1.4.2005, h·ave been 

called, on the ground that the trucks offered by the three firms 

do not comply with Euro III/Bharat State III Mass Emission 

Norms~ These conditions were not applicable to vehicles having 

National Permits registered with the Transport Department of 
Delhi which were allowed to operate on the basis of the terms 

and conditions of the said permit. 

The Delhi High Court accepting th~ applicants view 
observed: 

"Taking into consideration the order206 of the Supreme 

Court and the notification207 dated 20.10.2004, we are 
of the view that commercial vehicles having national 

permit, inter-state or all-India tourist permit and are 

205 Decided on 29rh October 2007(Unreported). 
206 MC.Mehta v Union of India, (1998) 6 SCC 63. 
207 Ministry of Shipping, Road Transport and Highways Gazette Notification No GSR 686 (E) dated 

20d' October 2004. · 
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within 15 years from their date of registratiol), can ply 

on Delhi roads. These commercial vehicles need not 

comply with Bharat Stage II norms if they are 

manufactured prior to 1.4.2005. Once they are more 
than 15 years old from their date of registration, they 

will not be permitted to ply on Delhi roads and, 

therefore, will be phased out in a progressive manner. 

Further, commercial vehicles, which sought to be 

registered after 1.4.2005 in Delhi, have to conform to 
Bharat Stage III norms." 

Meanwhile the Central Government on 20-1-2009 issued a 
notification making the Central Motor Vehicles ·(First 

Amendment) Rules, 2009 for amendment of the Central Motor 

Vehicle Rules (CMVR), 1989, thereby inserting a proviso to sub

rule (7) of Rule 90 of CMVRules,1989. The said proviso provides 

that where 'such' vehicle is registered in the National Capital 

Region, it shall not pick-up or set down goods between two 
points situated in the NCR unless it conforms to the mass 
emission standards (BS-III) specified in sub-rule (14) of Rule 

115 of the said Rules. 

In appeal208 the judgement of the Delhi High Court was set 

aside and the Supreme Court deciding in favour of the 
Appellants, Bharat Petroleum Corporation, held that a perusal of 

the notification in question i.e. GSR 686 (E) dated 20-10-2004 

which was issued for the purpose of controlling pollution within 

the National Capital Region in a phased manner, makes it quite 

clear that the vehicles manufactured prior to 1-4-2005 being 

permitted to ply does not in any way militate or discriminate 

against the prohibition of plying vehicles manufactured after 1-
4-2005 which were not Bharat Stage-III compliant as they 
clearly fell in different classes. Further , the other notification 
GSR 37(E) dated 20-1-2009 which inter alia inserts proviso to 

sub-rule (7) in Rule 90209 clarifies that where such vehicle is 

208 Bharat Petroleum Corporation v Sunil Bansal & others, [Civil Appeal No.6392 of2009(arising 
out of SLP(C) No. 6133 Of2008] decided on 181

h September 2009. 
209 Rule 90. Additional Conditions of national permit.- ....... (7) The Vehicle shall not pick up or set 

down goods between two points situated in the same state other than the home state. 
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registered in the National Capital Region, it shall not pick up or 

set down goods between two points situated in the national 
Capital Region unless it conforms to the mass emission 

: standards(Bharat Stager-III). 

It further concluded: 210 

"The rationale behind the aforesaid notification is to 

phase out the older vehicles automatically in due 
course and newer vehicles will necessarily have to 

comply with Bharat Stage-III norms in order to 

gradually increase the emission norms thereby curbing 

air pollution as per the directions issued by this Court 

in M.C.Mehta's case.211 Clear~y the .afc:>resaid 
classification in the notification intends to gradually 
improve the environment by providing a mechanism for 
gradual induction of Bharat-Iii emission norms. In view 

of the same, if we accept the contention of the· 

respondent the same would amount to negation of the 

direction of this Court in M.C.Mehta's case212 and would 

also frustrate the effect- of the notifications dated 20-
10-2004 and 20-1-2009" 

Presently Euro IV norms are the emission standards 
required for registration of vehicles has been have been 
implemented in the metros and other Class I cities from 1-4-
2010213 vide Gazette Notification no. GSR (E) 522 d'ated 15th 

July 2008 issued by the Ministry of Shipping Road Transport and 

Highways. 

There has been a large hue and cry about the qual,ity of fuel 

being one of the main reasons for the deteriorating condition of 
air due to unsustainable use of automobile. Office bearers of 

various Taxi Associations around the country, especially in the 

urban cities, have put the blame partly on the quality of fuel that 

was available then as one of the major of the non compliance of 

the prescribed emission standards by vehicles. Mr. Fali S. 

210 Ibid at para 26. 
211 MC.Mehta v Union of India, (1998) 6 SCC 63. 
212 Ibid 
213 See Chapter 6, Laws Relating to Control and Regulation of Fuel and Technology. 
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Nariman, a senior Supreme Court advocate and representing 

TELCO, one of the automobile manufacturers and one of the 
respondents in M.C.Mehta v Union of India, 214 submitted that 
without further improvement in the quality o~ fuel, mai~ly diesel, 
it may not be possible to control the harmful emissions and 
meet the prescribed emission norms of Bharat Standards. 

The Supreme Court had issued certain directions in regard 
to the supply of lead free petrol in the four metros as well as for 
the rest of the country. 215 As per the programme chalked out on 
this behalf, low lead petrol of 0.12grams per litre was to be 
supplied at all the outlets in the four metros by December 1994 
but was achieved by June 1994. The target for supply of such 
fuel in the rest of the country was to be met by December 1996 

' . 
and for that matter the Additional Solicitor General on behalf of 
the Ministry of petroleum and Natural Gas that the step was 
proceeding in full steam and the target was met. As far as 
unleaded or lead free petrol, i.e. petrol with lead content of less 
than 0.013g/ltr. Is concerned, a three phase programme was 
drawn up. 

The first phase was the introduction of unleaded' petrol in 
the four metros through select retail outlets was to be completed 

by April 1, 1995. Phase two would see that the extension of the 
, introduction of unleaded petrol to the capita; cities of .the state 

was to be achieved by 1996 and in Phase three, the supply of 
unleaded petrol was to be made available to the whole country 
by the year 2000. 

All these phases have been completed and . as such 
unleaded petrol has been introduced and available in every nook 
and corner of the country. 

The court's order that all new four wheeler vehicles to be 
sold in the four metros after April 1, 1995 to be- fitted or 

equipped with catalytic converters has also been carried out 
satisfactorily. Two aspects of the problem in regard to the 

court's order we,re pointed out by Shri M.C.Mehta. First, the 

214 (I 999) 6 sec 10. 
215 M.C.Mehta v Union of India, (1998) 8 SCC 648 
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vehicles registered in the neighbouring states of the 

--metropolitan city of Delhi were being used in Delhi for long 

periods without the effect of the order against such vehicles 

registered outside Delhi and it was obvious they were using the 

low lead content fuel in place of the mandatory unleaded petrol. 
Secondly, the catalytic converters fitted in the newly registered 

vehicles in Delhi were being tampered with and in some cases 
also removed, rather replaced by low cost ( around Rs. 300/-) 
ones and as such vehicles registered in Delhi where fitting 
catalytic converters were mandatory were being driven without 
the originally or company fitted catalytic converters. 

To plug this mischief, one of the ways suggested by the 
court was that the driver/ owner of the vehicles driving without 

the proper catalytic converter was to be dealt with as violating 

the Courts order and, if necessary, a supplementary rule or law 

was to be enacted to counter the same. Warnings were to be 
issued through the media, both print and electronic, that all 
automobile users, especially the owners, would be severely dealt 
with by the concerned authorities in the event of finding the 
catalytic converter removed, replaced by cheap imitations or 

tampered with and treated as violation of the court's order 
hence illegal. 216 

Another big question which had still not been answered was . . 

the conversion of the fuel utilized by the existing government 

vehicles to Compressed Natural Gas (CNG). The court had 

passed an order on March 28, 1995 on that matter and further 

directed the concerned Ministry of the Union Government to take 

serious steps for converting all government vehicles registered 

prior to April 1, 1995 to CNG. Such an order of converting the 
use of fuel by government vehicles to CNG was passed initially 
with the aim to set an example to the users of other bold 
vehicles in public running on dirty fuel. 217 This was done because 

there were some myths and misconceptions in the public 

regarding the use of CNG as a vehicular fuel. Some said that the 

tank could blow up and as such was dangerous And some 

216 Ibid at 649-650(para 2). 
217 Ibid at 650 (para 4). 
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thought the pulling would not be good and as such driving power 
would not be up to mark. Shri Bhurelal hi-mself confided with this 
writer when he met him personally at a course venue that his 
driver too had tried to discourage from going CNG. 

The above order of the court was initially sustained by 

pleading difficulty as to the availability of the CNG kit required 
for the conversion process in such large numbers as well as the 
establishments of the CNG filling stations to meet the impending 
demands. This difficulty arising from the first part of the plea 
was successfully removed when a letter no. G & T/ ND/ 10671 
95-96 written to Justice K.N.Saikia, the ch?Jirman of the high 
powered committee constituted under the directions of this court 
looking into the problems and rem~dies of vehicular pollution, 
that Yugo-Tech and G&T Yugo-Tech CNG Private limited were in 
a position to meet all the supply requirements of all the Indian 

' 
consumers, whether government, non-government or private to 
equip all the existing vehicles ordered by the court to be 
converted. The ·latter plea was also met with the letter No. 

ND/CNG/Govt./3/95 and dated January 30, 1996 written by Shri 
S.S. Vaidhyanathan, the Director(Personnel) of Gas Authority of 
India Limited(GAIL) informing the setting up of the mother plant 
in Delhi. The only problem being the non availability of land for 
such installation. 218 

Even after such developments abovementioned, the Delhi 
Transport Corporation (DTC) buses did not appear enthusiastic 
and as such did not heed the above directions until they were 
bundled out by a later order of this Court. In pursuant to the 

said order, which had refused to extend the deadline for 
offloading all eight year old buses, 3000 buses of the DTC went 
off the roads on April 1, 2000. Passing the said order Justice 
Kripal, one of the three judges said, "All the pollution antiques 

have to go off road." The order also stated that the DTC would 
also realize the importance of the co1,1rt's July 28, 1998219 order 

if it closes shop even for a brief period of four days. Though due 
to the order and as a result of that the citizens, basically daily 

218 Ibid at 650- 651 (para 4). 
219 The Telegraph, Calcutta, March 31,2000. 
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commuters had to face some problems in travelling to their 

workplace but the quality of air they breathed was worth the 
inconvenience. 

One of the major polluters was the two seated auto 
rickshaw using a two stroke engine (TSR) as had been identified 
by the affidavits of various parties as well as in the latest Status 

Report filed by the government. On this account, the ~ourt was 
further informed that the existing figures of such rickshaws 

(TSR) were 83,000 approximately according to the records of 

the Registration Department whereas the actual number in use 

was far less than that. Some of those permits had not been 

cancelled even though the vehicle had been scrapped. The Court 
directed that there would be no grant of fresh permits in respect 

· of the TSRs, save or except by the way of replacement of an 
already existing TSR with a new one. That, too, in the interest of 
a pollution free environment. 220 

In M.C.Mehta v Union of India, 221 The Court connecting the 

relationship that the quality of fuel has with the level of pollution 
in order dated May 5, 2000, directed as follows: 

"The Ministry of Petroleum and natural Gas shall ensure 
that 

(1) Diesel and petrol with 0.05°/o sulphur content is 

made available in NCR (and not only in NCT, 
Delhi) by 31st May 2000; 

(2) Petrol with 1 o/o benzene content is made available in 
NCR by 1st October 2000." · 

Further the Court also permitted, as agreed to by the 
Bhurelal Committee, retrofitment of CNG kits for post-1990 

autos/TSRs and taxis. However, all such vehicles shall 

comply with all other emission norms. 222 The NCT 
authorities shall permit registration of all such vehicles. 

220 MC.Mehta v Union of India, (1998) l SCC 676. 
221 (200I) 3 sec 767. 
222 All relevant Gazette Notifications issued by the "Ministry of Shipping, Road Transport and 

Highways" effecting amendments in Rule 115 ofthe Central Motor Vehicle Rules (CMVR), 1989. 
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In the order dated May 10, 2000, the Court modified the 

earlier order dated May 5, 2000 partially and directed the 

Ministry of Petroleum and Natural Gas to ensure that: 

(i) Petrol with 0.05°/o sulphur content is made 
available in National Capital Region (NCR) by 31st 
May 2000. 

(ii) Petrol with 1 °/o benzene content is made in the 
National Capital Territory (NCT), Delhi by 1st 

October 2000. 

(iii) Petrol with 1 °/o benzene content is made, available 
in NCR by 31st March 2001. 

(iv) Diesel with 0.05°/o sulphur content is made 
available in NCR by 30th June 2001. 

It further ordered, after considering the Bhurelal 

committee's Report and hearing the respective learned counsels 
and modifying o"rder dated 15th May 1999, the granting 

permission registration of CNG kit fitted cqmmercial. vehicles, 
which have dual fuel mode facility, with petrol tanks of the 
Following capacity: 223 

Type of vehicle 

(a) Four wheelers 

(b) Three wheelers 

(c) Two wheelers 

Capacity (in litres) 

51 

31 

21 

In M.C.Mehta v Union of india/24 the court aired its 

annoyance on the non compliance of the further directions 

given vide the earlier order dated 28-7-98,225 especially 
Direction (G) which was to effect the steady conversion of the 
entire city fleet to a single mode of CNG by 31-3-2001 and 
l?irection (F) to effect that no eight-year old buses to ply except 
on CNG or other clean fuel after 1-4-2000 and further on the 

See also .Gazette Notification no. GSR 686(E) dated20th October 2004(w.e.f. I -4-2005 and 
Gazette Notification no. GSR (E) dated 15th July 2008 (w.e.f. 1-4-2010). 

223 (200 1) 3 sec 767 (768). 
224 (200I) 3 sec 757. 
225 MC.Mehta v Union of India, AIR 1998 SC 2963. 
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applications filed and requests made at the Bar seeking 

extension of deadline to convert the entire city fleet to single
fuel mode of CNG beyond 31-3-2001. 

In the applications filed for extension of time, difficulties 

being faced by the transporters because of then on availability of 

eNG-conversion kits free from all defects; conversion of CNG at 

reasonable prices; lack of stabilization of CNG technology in 
respect of public transport as also of non-availability of CNG and 

CNG cylinders have been pointed out. 

The court found the explanation · offered . by the 
administration and the private transporters to be unsatisfactory 

but expressed its awareness of the fact that inconvenience is 

likely to be caused to the commuting public including the school 

children who use the ci~y buses from 1-4-2001 due to lack of 

effective action taken by the private bus operators as also the 
governmental authorities. 

The Court refusing to grant a blanket extension of the 

deadline, reasoning that it would amount to putting premium on 

the lapses and inaction of the administration and private 

transport operators, however in the public interest and with a 
view to mitigate the sufferings of the commuter public in general 

and the school children I in particular, made the . following 
directions: 

1. Those schools which have as on 31-3-2001 placed firm 

orders for replacement or conversion of t~e school 

buses owned by them to CNG mode, but, who have not 

so far obtained such buses running on CNG mode, are 

permitted to run their existing buses, equal to the 
number of buses for which conversion orders have 

been placed, provided such buses are not more than 
eight-year old, up to 30-9-2001 subject to filing of 

affidavits for the same. 

2. DTC has placed orders for 1880 buses and some CNG 

buses are already are on their fleet. We permit to run 
1880 existing buses including the already existing CNG 

buses which are not more than eight-years old till 30-
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9-2001. This, however, is subject to the condition that 

out of these 1880 buses, a fUll co!llplement of buses 
for the schools, namely, 860 buses plus the requisite 
spare buses shall be deployed for school duty. As and 

when the CNG buses are received by DTC, the existing 

buses shall be replaced. 

3. Contract carriage operators of inter-state and tourist 
buses who were under the bonafide impression that 
'city bus fleet' in Direction (G) of the order dated28-7-

98 was not meant to take them within its ambit may be 

correct by their case would certainly be covered by 

Direction (F) which provided that no eight-years old 
buses were to ply except CNG or other clean fuel after 

1-4-2001. 

4. Out of the 6000 contract-carriage buses, about 3100 
also ply as school buses. We direct the owners of such 

contract-carriage buses, who have already taken steps 

for replacement of their buses by CNG buses or 

conversion to CNG mode, shall file affidavits giving 

particulars of existing buses and details of the orders 
placed for replacement or conversion mode before 31-

3-2001. They shall be permitted to ply their existing 
buses, equal to the number of existing buses for which 

steps have been taken to convert or replace to CNG 

mode, provided the existing buses are not more than 
eight years old. Such buses shall be permitted· to ply till 

30-9-2001. 

5. If any other bus operators, including stage-carriage 

permit holders,, have placed or shall place ,bY 31-3-
2001 firm orders for CNG buses or for conversion to 

CNG mode, they shall also be permitted to operate 

equal number of existing buses, which are not more 

than· eight-years old till 30-9-2001 under the control 

and direction of the transport department subject to 

their filing undertakings in this court by way of 

affidavits giving details of the buses owned by them, 
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orders placed for conversion/new CNG buses by 31-3-

2001. 

6. Owners of other commercial vehicles, including autos, 

who have placed firm orders for new CNG vehicles or 

for conversion to CNG mode shall also give details on 
affidavits by 31-3-2001 about thefr existing· vehicles, 
as also of the orders placed by them for new? CNMG 
vehicles or for CNG conversion mode.> On these 

affidavits being filed, they shall also be permitted to 

operate in equal number of existing commercial 

vehicles, provided the vehicles are not more than 
eight-years old, till 30-9-2001. 

7. We are of the view that tourists should not be put to 
avoidable inconvenience. After taking note of the fact 
that the number of buses owned by the operators 

having all-India tourist permits are limited, we permit 

such operators to ply their existing buses (both Air
conditioned and others), which are not eight-years old 
till 30-9-2001. They shall, however, give details of such 

buses and also file an undertaking before 31-3-2001, 

agreeing to replace their fleet to ply either o.n CNG or 

other clean fuel' by 30-9-2001. 

8. We direct that after 1-4-2001, no commercial vehicle 

will be registered in Delhi which does not conform to 
the order dated 28-7-1998. 

9. The transport department shall take steps to ensure 
that there is no misuse or abuse of the relaxations 

given by us above. 

10. We, reiterate that except for the relaxation· given 

above, no other commercial vehicles shall ply in Delhi 
unless converted to single-fuel mode of CNG. 

In this order dated March 26, 2001, 226The Court also 

directed the Bhurelal Committee to examine the question 

whether low sulphur diesel should be regarded as a clean fuel 

226 M C. Mehta v Union of India, (200 I) 3 SCC 756 
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and buses be permitted to run on that, as contented by the 

affected parties, and also indicate as to which fuel can be 
regarded as "clean fuel", which does not cause pollution or is 

otherwise injurious to health. The report was to be submitted 

within one month. 227 

In M.C.Mehta v Union of india, 228 an application229 was 

submitted by the learned Solicitor general Mr. Kirit N. Raval, on 

behalf of the Delhi Administration, that the process of verifying 

the affidavits/undertakings to i?sue necessary 
permits/authorizations, after proper satisfaction was time 
consuming and asked for a period of seven days after the 
deadline during which authorizations/permits could be prepared 

and issued. 

Mr. Harish N. Salve, learned Amicus Curiae, too, has filed 

an application seeking certain interim directions to cope with the 
situation ans1ng out of the delay in issuance of 

permits/authorizations by Delhi Administration. He submitted 

that with a vie~ to mitigate the hardship faced by the citizen, 
especially the school going children that the Transport 

Department of Delhi Administration be permitted to issue 

provisional permits valid up to 14-4-2001 to· all those who have 

filed requisites affidavits and undertakings in this Court and 

have applied for the ·grant of permit/authorization in the 
prescribed form to the Transport Department. Thus, 

commending the request made by Mr. Salve and taking note of 

the ground realities, showing a near breakdown of the transport 

system in Delhi, primarily due to inaction on the part of Delhi 

Administration to take timely effective steps, the Court held: 

"The citizens should not be made to suffer for 
somebody else's follies. We, therefore in partial 
modification of our order dated 26-3-2001,230 direct 
that pending verification of the correctness of 

affidavits/undertakings, the Transport Department of 

227 Ibid at p. 762. 
228 (2001) 3 sec 763. 
229 1 A No. 107 of 2001. 
230 MC.Mehta v Union of India, (2001) 3 SCC 756. 
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the Delhi Government· may issue provisional 

certificates/authorizations, valid till 14-4-2001, to all 
those transporters who had filed the requisite 
affidavits/undertakings in this Court and has applied in 

the prescribed form to the Transport Department for 
,. 

the grant of 'regular permits/authorizations. These 

provisional certificates/authorizations may be issued by 

such of the officials of the transport department as are 

authorized by Mr.Ashok Pradhan, Principle 
Secretary(Transport), Government of Delhi, in that 
behalf to tide over the present situation." 

The Court expressing its disappointment on the non
. compliance of its orders and mentioning reports appeared in the 

print and electronic media regarding the defiant attitude on the 
part of the Delhi administration to the same. They found it 

. objectionable and unacceptable and therefore reminded the all 
those concerned with th~ Delhi Administration of the provisions 

of Article 144231 of the Constitution and also of the 

consequences of deliberately flouting the orders of the Court and 

non-compliance with the above constitutional provisions. The 

Court also directed the Chief Secretary, government of Delhi to 

place on affidavit, the stand of the Delhi government in so far as 
implementation of the orders of its orders are concerned as also 
about the statements, if any, made by the Chief Minister and 

•. Transport Minister, Government of Delhi, outside the legislative 
Assembly, as have appeared in the print and electronic media 

and file it within one week.232 

In 2001, sixteen years after the inception of the case, the 

Union of India finally established the a committee headed by Mr. 
R.A.Mashelkar, Director General of the Council of Scientific and 
Industrial Research, to independently investigate the effects of 

vehicular pollution and potential solution to the problems. 233 The 

Mashelkar Committee Report recommended that emission norms 

231 Article 144. Civil and Judicial Authorities to Act in Aid of the Supreme Court.- All authorities 
civil and judicial in the territory of India shall a<;:t in aid ofthe Supreme Court. 

232 MC.Mehta v Union of India, (2001) 3 SCC 763 (766). 
233 MC.Mehta v Union of India, (2002) 4 SCC 356. 
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be established and that decisions on fuel source be left to 

consumers. When opponents of .the conversion to CNG rallied 
around the study as a scientific support for their position, the 

Supreme Court scoffed at the recommendations of the 

Committee, pointing out that there no member of the committee 
was either a doctor or an expert of public health. The Court 
opined, "the Committee seemed to have overlooked the fact that 
such norms had been in place for a long time with hardly any 

compliance thereof ..... it is na"ive of the Mashelkar Committee to 

expect that merely laying down fresh emission norms will be 
effective or sufficient to check or control vehicular pollution. 234 

In its order dated sth April 2002,235 the Supreme Court 

affirmed its commitment to CNG conversion and voiced its 
frustration with the implementing agencies. Rejecting their 
pleas, especia}IY of the Government, that CNG was short in 
supply, and that it was not possib_le to supply adequate quantity, 
the Court said, "This is clearly a deliberate attempt to" frustrate 

the orders passed by this Court." It scolded the Delhi 
Government for its defiance of the Court's order to implement. 
the CNG conversion and discredited the claims that the CNG was 

not technically or economically feasible. It pointed out that India 

did not currently import any CNG and that its domestic supply is 

more than adequate both for the country's and Delhi's transport 

needs. 236After consulting bus manufacturers, the Court 
concluded the diesel bus replacement was proceeding at an 

unacceptable slow rate due to an "imaginary shortage in the 
availability of gas." The Court sought to further establish itself as 
a protector of public health standing against corporate greed to 

ensure the rights of the citizens especially children, whose 
"sound is not heard" by the government otherwise. It remarked, 
" to enable industries to cut their losses or make more profit at 

the cost of health, is not a sign of good governance, and this is 

234 Ibid at p. 364. 
235 Supra note 68. 
236 Ibid at p. 366. 
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contrary to the Constitutional mandate of Articles 39(e), 47 and 
48-A.237 

Further, the Court suggested importing CNG like crude oil in 

case of supply shortage so that less pollution could be ensured. 

On submission of the Union of India that diesel and CNG 
are not materially different in the matter of polluting the air and 

therefore, instead of switching 100°/o of the buses over to CNG if 

there was a mix of CNG and diesel buses in equal numbers, the 
difference in pollution levels would be only 2°/o. The Court 
opined that there was no valid basis for the aforesaid submission 
as the emissions from the CNG vehicles were more comparable 
with Euro IV standards. The Court made it aptly clear that the 

alternative fuel of CNG, LPG and electricity was a preferred 
technology which critically polluted cities like Delhi needed as a 

leapfrogging technological option238 

The Court alarmed at the national problem of pollution, 

especially in the Non Metropolitan cities, also took notice of the 
Central Pollution control Board (CPCB) data. The said data 
showed that atleast nine other. polluted cities, namely Agra, 

Lucknow, Jharia, Kanpur, Varanasi, Faridabad, Patna; Jodhpur 

and Pune. In this context, the court observed: 

".... There appears to be no effective action plan to 

address the problem of these cities and the Mashelkar 
. ~ 

Report ensures their suffering for quite some time. If 

no immediate action is taken, then it may become 

necessary for some orders being passed so as to bring 

relief to the residents of those cities. "239 

The Court's orders attempted to discredit any existing 
concerns with the CNG implementation. Some of the concerns 
of the conversion opponents were_ proper supply of CNG fuel due 
to of inadequate transporting infrastructure, 'like pipelines; cost 

of conversion very high, danger to riders since CNG highly 

explosive, etc. Most of these concerns were addressed to by. pro-

237 Ibid 
238 Ibid at p.372. 
239 Ibid at p.374. 
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conversion findings, especially of the Bhurelal Committee 

Report. 

Finally, officials in the Delhi government had charged that 
no other country in the world has converted such a large fleet of 

buses to CNG, making Delhi's move risky and irresponsible. 

These charges were simply untrue. In the United States, natural 

gas buses account for over twenty percent of all new bus orders 
and the use of alternative fuels continues to increase. Argeqtina 

boasts the world's largest fleet of natural gas vehicles, with 

686,496 such automobiles as of October 2001. Partially 
motivated by hosting the 2008 Olympic Games, the Chinese 
government has begun to con·vert the c;ountry's buses to 

alternate energy sources. By the beginning of the games in 

-summer of 2004, the government expects to have 18,000 CNG, 
LPG and electricity-powered buses plying the streets of Beijing. 

In light of this international comparison, Delhi's target fleet of 

10,000 CNG buses seems more than reasonable. 

To prevent the government from blaming Jack of 

implementation on the shortage of CNG buses, the Court, after 

consulting the officials from Ashok Leyland and Tata Engineering 

Locomotive Company (TELCO), the two main manufacturers of 
CNG-equipped buses, ordered the immediate installation of 
. . 

1,500 CNG buses and the replacement of 800 diesel buses per 
,month beginning 1st May 2002, until the entire· fleet is 

:converted. The actual direction of the Court was as follows: 

1. The Union of India will give priority to the transport 

sector including private vehicles all over India with ,. 

regard to the allocation of CNG. This means that first 
the transport sector of Delhi and in other air polluted 

cities of India, CNG will be allocated and made 
available and it is only thereafter, if any CNG is 
available, then the same can be allocated to the 

industries, [reference being shown to public sector 

undertakings and projects. 

2. Interim Application of the Union of"India for extension 

of time to run diesel buses is dismissed with costs of 

218 



Rs. 20,000. It is made clear, that it is obvious in our 

Constitutional set-up, that orders and directions of this 

Court cannot be nullified or modified or in any way 

altered by any administrative decision of the Central 
and State Governments. The administrative decisions 
to continue plying diesel buses is, therefore, clearly in 

violation of this Court's orders. 

3. Those persons who have placed orders with the bus 

manufacturers, and have not taken delivery of the 
same shall do so within two weeks from today, failing 

which their permits shall stand automatically cancelled. 

4. As owners of diesel buses have continued to ply diesel 
buses beyond 31-01-2002, contrary to this Court's 
order, for the disobedience of the said orders, the 

Director of Transport, Delhi will collect form t~em costs 
at the rate of Rs. 500 per bus per day increasing to Rs. 

1,000 per day after thirty days of operation of diesel 
buses with effect from tomorrow and the same shall be 
deposited in this Court by the Director of transport by 
the 10th day of every month. · 

5. National Capital Territory (NCT) of Delhi shall phase 
out 800 diesel buses per month starting from 1-5-

2002. Till all the buses are replaced, the bus-owners 

who continue to ply the diesel buses shall pay as per 

Direction 4 herein above. 

6. For implementing these. directions, the Union of India 
and all governmental authorities, including 
Indraprastra Gas Limited (IGL) shall -

(a) Allocate and make available 16.1 lakh kg. per 

day (2 mmscmd) of CNG in NCT o~ Delhi by 
30-6-2002 for use by the transport sector; 

(b) Increase the above supply of CNG whenever 

need arises; 

(c) Prepare a scheme containing a time schedule 

for supply of CNG to other polluted cities of 
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India and furnish the same to this Court by 

3.5.2002 for its consideration; and 

(d) It will be open to the Union of India to supply 

Liquified petroleum Gas (LPG) in addition to 
CNG as an alternate fuel or to supply any 

other clean non-adulterated fuel as the 
Bhurelal Comm:ittee may r~commend. 

7. NCT of Delhi had announced a scheme for financing 

CNG vans to be run as taxis for SCs and STs. We direct 

similar financing scheme be framed by the Union of 

India jointly with NCT of Delhi, whereby tho.se of the 

permits of owners of diesel buses which are cancelled 
due to non-conversion to CNG, the same should, in the 
first instance, be allotted to the SCs, STs and other 

weaker sections of the society. Such a scheme should 

be prepared and implemented and a compliance report 
be filed within four weeks. The costs deposited under 

Direction 4 above can be ,utilized in implementing the 
proposed scheme. 240 

· 

Despite the resistance from enforcement agencies and 

: countles_s attempts to subvert its orders, the court has 

maintained its independence from private interests in seeking to 

champion the public good. By relying on the most u'p-to-date 

research provic;led to it by unbiased sources, the Court has been 
able to counter its arguments of its opposition, while it continues 

to push for more environmentally friendly transport options. 

The Supreme Court ruling to mandate the conversion of 

Delhi bus fleet to CNG was a well-informed logical decision. The 
Court's order was strongly backed by scientific research that 

proved not only the dangers of d1esel air pollution, but also the 
economic potential an environmental safety of the compressed 
natural gas. Furthermore the Court fulfilled its promise as a 

protector of the common people by refusing to the Delhi 

government's objections, and by ~rticulating the yiew that 

240 Ibid at pp. 374 &375. 
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economic concerns must not outweigh the protection of 

fundamental rights. 

The partial_implementation of the Supreme Court's order to 
convert Delhi buses to CNG suggests that there are some 

practical limits to the exercise of judicial power in India. In the 
recent haste to accommodate the Court's orders and converting 

existing buses to CNG, safety considerations seem to have been 

overlooked resulting in recent rash fires in CNG-powered buses 

and frequent gas leaks and fires in refuelling stations. Long 
queues at refuelling stations have curtailed bus service by 
reducing the number of active buses in the already· depleted 
fleet. Some road blocks to CNG implementation could have been 

. avoided, or atleast minimised had the conversion been originally 

mandated through the normal legislative process. Further the 

Court cannot coordinate the installation of the dozens of CNG 

refuelling stations, a task that might have been accomplished 
had the conversion been originally planned and overseen by the 
Delhi Transport Corporation (DTC)in conjunction with the 

Indraprastra Gas Limited (IGL). Public opinion seems to be 
swaying against the CNG conversion and in · favour of the 

recently opened Delhi Subway system, the Delhi Metro Rail, one 

, of the most advanced in the world. In contrast to the Delhi 

: Pollution Case, which has resulted in a Clumsy and partial 
conversion to CNG after eighteen years of litigation, construction 
of the multi-billion dollar Delhi Metro Rail remains on schedule 

and on budget which will be running on a sixty two miles of 

track connecting ninety stations throughout the city. 

These things have not deterred the pro public transport 

lobby which contend that the ultimate future of the sustainable 

transport system lies in the public road transport system 
keeping in mind the depleting oil resources, the traffic jams, the 

cost effective infrastructure compared to the multi-billion 

subway rail project and obviously the pollution problems: The 

recent innovatively planned and introduced "J?us Transi~ Corridor 
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· (BTC)241 has proved to be a shot in the arm· for the pro bus 

conversion lobbyists. Though the said corridor encountered 
some glitches in the initial stages, it is · anticipated to be 

successfully implemented all over Delhi in the near future. This 
, development has been further strengthened by the Policy of the 

. present Congress led United Progressive Alliance (UPA II) 
government at the Centre of providing large number of .Jow floor, 

comfortable and luxurious buses, 1100 for New Delhi, under the 
Jawaharlal Nehru National Urban Renewal Mission (JNNURM). 

In Maharashtra, especially in the city of Mumbai, the 

developments brought to Delhi by the Delhi Pollution Case~42in _ 

, the context of sustainable automobile use, was effected by 
, Smoke Affected Residents' Forum v Municipal Corporation of 
Greater Bombay and Ors. 243 The. directions given in the courts 
order is similar to the one given in the aforesaid case, i.e. the 

Delhi Pollution Case. 

In Calcutta, the emission norms and the various directions 

of the Apex Court was attempted to be implemented through the 
. . 

court by one Shri Subhash Dutta, an environmental activist, in 

the early part of the new millennium but it saw the light of the 

. day only duriQg 2008-2009. The order of the court in this matter 

• was banning of the auto rickshaws running in two stroke engine 
· and the use of greener fuel to all other vehicles. The delay in the 

implementation of the orders in Calcutta was due to the State of 

West Bengal being a politically volatile State. 

However, the Supreme Court's activism in the Delhi 

Pollution Case shows how difficult it is for a court - even the 
Supreme Court - to manage the environment of a nation of 
billion people. Environmentalists cannot help but praise the 

Court for its defence of the environment and human rights, but 

241 Bus Transit Corridors (BTC) has been successfully implemented in the South American and Latin 
American countries. In India, the city of Ahmedabad is said to have achieved some. degree of 
success in implementing it and has arrived at desired results of 'Sustainable Automobile' use. 

242 Initiated by the Writ Petition (Civil) No. 13029 of 1985 including several related Interim 
Applications and orders accordingly. See M.C.Mehtav Union oflndia (Vehicular Pollution 
Cases) 

243 2002 (2) BomCR 343, 2002 (2) Mah.LJ 89; 2002 (4) BomCR 479, (2003) 1 BOMLR 227,2003 
(1) Mah.LJ 120. 
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they must see the harmful institutional and constitutional 

consequences of the Court's rulin·g. In the Delhi Pollution Case, 

the Court seems likely to impede capacity building in the 

pollution control agencies and thereby to compromise the 

development of sustained environmental management in India. 

Whatever be the contentions ·of the \(arious loqbies and 

schools of thought, both for and against the measures taken by 
the Supreme Court in promoting sustainable use of automobiles 
and its positive effects to the atmosphere in particular and the 

environment in general, it is worth mentioning the developments 
. . .. 

initiated and aggressively monitored by the Apex Court in 
. glowing terms. 

The judgments and orders of the Supreme Court in various 

environmental related cases, especially Vehicular pollution 

Cases, have created a lot of awareness regarding its peril to the 
people living in the urban areas and upcoming cities, if not to a 
large part of the country. The Cou,rt's sustained direction in a 

large number of cases about informing the masses through the 
media, both print and electronic has also made a huge difference 

in creating environmental awareness in the country. Such 
. findings are proved by the various cases filed in the higher 

courts, especially the Supreme Court in matters related to 

Sustainable automobile use, e.g. complying e.mission norms/44 

Conversion to cleaner fuels, 245air pollution, 246noise pollution 

arising out of the use of air horns/47 vehicular accidents/48 rash 

driving249 overloading,250 proper parking place for vehicles, 251 

traffic jams, 252 

244 Bharat Petroleum Corporation v Sunil Bansal & others, [Civil AP.peal No.6392 of2009(arising 
out ofSLP(C) No. 6133 Of2008] decided on l81

h September 2009. · 
245 Karnataka Lorry Malikara Okkuta and Ors. v The State Of Karnataka and Ors. ILR 2004 KAR 

4206, 2004 (6) Kar.LJ I. 
246 In Re: Suo Motu Proceedings, Delhi Transport Department, JT 1998 (9) SC 140, (1998) 9 SCC 

250. 
247 P. Ramakrishna Sastry v Commissioner Of Police, Vijayawada and Others, 200J (4) ALT 326. 
248 Suo Motu vs State ofGujarat on 9 May, 2005; Suo Motu vs State OfGzljarat And31 Ors. II 

(2007) ACC 638, (2006) 3 GLR 1960. 
249 Mahendra Lodha v State of Rajasthan RL W 2007 (2) Raj 1428. 
250 Swapan Kumar Saha v South Point Montessori High School, (2007) 2 GLR 10,2007 (I) GLT 135. 
251 Howrah Ganatantrik Nagarik v Union of India a,nd Ors. 2007 (4) CHN 781. 
252 Chambara Soy v State Of Orissa And Ors. 2007 II OLR 728 
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Many developing countries253 look to India as a country 

where human rights are championed by an independent .. 
judiciary. They would be enormously discouraged to see the 

authority of the India Supreme Court diminished. If the other 
branches of the Indian government withdraw their support and if 

the people refuse to obey the Court's orders, the Supreme Court 

would be severely weakened. Indian civil society groups need to 
recognise what is at stake. They cannot afford to win this case 

at the cost of a discredited and diminished Supreme Court. 

253 Mostly the SAARC countries. See Anjun lrfan \i Eahore Development Authority (Lahore Pollution 
Case), PLD 2002 Lahore 555; Farooque v Government of Bangladesh (Vehicle Pollution Case, 
Writ Petition No. 300 of 1995(2002.03) available at wWW. Elaw. org/; Bulankulama and six others 
v. Secretary, Ministry of Industrial Development and seven others (Eppawala case), a Sri Lankan 
case and Surya Prasad Sharma Dhungle v. Godawari Marble Industries, a Nepal Supreme Col!rt 
Case. 
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