
CHAPTER II 

HISTORICAL PERSPECTIVES 

Terrorism has tum into the most dominant danger to international peace 

security, and terrorism driven by religious extremism, is even all the more so. 

Plural and open democracies are the target of the curse of terrorism that strikes at 

the very beginning root of forbearance, the foundation of civil society in a free 

world. India has been striving with the surge in terrorism driven by religious 

radicalism for many years. Behind every terrorist act is a political goal, which 

could not be achieved I articulated through conventional methods of protection 

and agitation. The roots of terrorism lie in misery, frustration and a sense of 

injustice arising from neglected causes and a political objective which the 

terrorists bring into public focus by symbolic acts of violence, invariably directed 

against innocent targets. 

India's social structure has been a unique blend of diverse religions, 

cultures and ethnic groups. Despite these numerous social, cultural, religious and 

racial diversities, India still remains a largely unified society. But the fact is that 

in India, politics is caught up in the violence of opposing factions by which they 

are shaped, and through which they prosper. In that situation, democracy itself is 

a spur to violence. When societies are divided, democracy adds depth to the sense 

of division. Political considerations, of late, have had their own way of ushering 

in the era of ethnic conflicts in the Indian subcontinent. From time immemorial 

terrorism has existed in some or the other form in the society. 

1. ANCIENT PERIOD 

Hindu societal institutions and beliefs have gradually developed and 

flourished since Ancient India. Ancient Hindu ideology is thus deeply rooted in 

21.2089 
0 Z FEB 2009 

17 



the beliefs of people even today. 1 During ancient Hindu period punishment was 

considered to be a sort of expiation that removed impurities from the man, revived 

him of sinful promptings and reformed his character.2 According to Manu3a 

person who is found guilty of crime and punished by the King, goes to heaven and 

becomes pure like those who perform extraordinary deeds. Punishment served 

four purposes: firstly to meet the urge of the people who suffered, secondly for 

revenge or retaliation, thirdly as deterrent and preventive measures, and fourthly 

for reformation or redemption of the evildoer.4 

A. MANUSMRITI [LAWS OF MANU] 

A king who wished to win the position of lndra and in corruptive, 

unfading fame should not, even for a moment, overlook a man of violence. 5 

"A man who commits violence should be regarded as the most evil-doer, 
worse than a man who commits verbal assault, a thief, or a man who 
injures someone with a rocf. A king who tolerates someone bent on 
violence quickly goes to his own destruction and gains hatred7

. Neither as 
a result of friendship nor for the sake of getting a great deal of money 
should a king set free men of violence, who cause terror to all living 
beings8

. A man who kills with justice, in self defonce, in a struggle for the 
sacrificial gifts, or in order to protect women and priests, does nothing 
wrong. 9 A man may without hesitation kill anyone who attacks him with a 
weapon in his hand, even if it is his guru, a child, or an old man, or a 
priest thoroughly vested in the Veda. 10 There is no stain at all for the killer 
in slaying a man who has a weafon in his hand, whether he does it openly 
or secretly; rage befalls rage ". 1 

According to Narad, the word Sahas is a generic term comprising various 

offences having the common characteristic of being attended with or accompanied 

1 V.D. Kulshrestha, Landmarks In Indian Legal And Constitutional History, 7th Edition (1997), 
Eastern Book Company, at 2. 
2 Ibid at 10. 
3 MANUSMRITI VIII, at 318. 
4 P.V. Kane, History ofDharmashastra, Vol. III, Oriental Research Society, Pune at 388-389. 
5 F. Max Muller, The Sacred Books OfThe East, 25 (1993), Motilal Banarasidas Publishers Pvt. 

Ltd., Delhi (Chapter VIII, 944) at 314. 
6 Ibid (Chap VIII: 345), at 314. 
7 Ibid (Chap VIII: 346), at 314. 
8 Ibid (Chap VIII: 347), at 314. 
9 Ibid (Chap VIII: 349), at 314. 
10 Ibid(Chap VIII: 351), at 315. 
11 Ibid(Chap VIII: 351), at 315. 
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by the use of force. 12 Offences, which are characterised by deliberate and 

aggressive violence, should be visited by a heavier punishment. And a king who 

condemns the innocent and absolves the guilty subjects himself to great disgrace 

and goes to hell13
• The primary object of punishment is the protection of the 

people. 'Penalty', keeps the people under control, penalty protects them, penalty 

remains awake when people are asleep, and so the wise have regarded punishment 

as dharma or a source of righteousness. The end of punishment is to ensure the 

protection of the people by creating a motive for deceiving from crime. It was the 

duty of the king to protect the common man from violence, violence of any 

nature. The perpetrators or men who were guilty of crimes, after being 

condemned by the king become pure and go to heaven in the same way as good 

and virtuous men. · Manu states that there were four methods of punishment, 

namely, firstly by gentle admonition, secondly by severe reproof, thirdly by fine 

and fourthly by corporeal punishment and declares that these punishments may be 

conflicted separately or together according to nature of offence. 14 

B. KAUTILIAN JURISPRUDENCE 

Kautilya lays down that the awarding of punishment must be regulated by 

a consideration of motive and nature of the offence, time and place, strength, age, 

conduct (or duties), learning and monetary position of the offender, and by the 

fact, whether the offence is repeated. This means the judges always considered 

the relevant circumstances before deciding the actual punishment. The 

Arthashastra prescribes death penalty for various kinds of offence e.g. murder, 

even if it occurred in a quarrel or duel. Capital punishment was given in varied 

forms namely, roasting alive, drowning, trampling by elephants, devouring by 

12 Priya Nath Sen, Tagore Law Lectures- General Principles of Hindu Jurisprudence, (1984) 
Allahabad Law Agency, at 350. 

13 Ibid 
14 MANUSMRITI, VIII, at 129. 
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dogs, cutting into pieces etc. Mutilation, torture and imprisonment were common 

penalties for many other crimes. 15 

System of penalties was highly centralized and regulated by the Kautilian 

State. The aim of punishment was to maintain social order, to prevent 

misbehaviour by civil servants- including exploitation of the public and causing 

loss to the state revenue, and to avoid the danger of disaffection, revolts and 

rebellions. 16 Revolt and rebellion were ever-present dangers for the king. All 

potential traitors could act by them selves, collude with each other or be instigated 

by the enemy king. A particular cause of rebellion was discontent among the 

populace. Kautilya attaches great importance to the well being of the people, if 

they become improvised, greedy and rebellious then the king shall employ, 

without hesitation, the methods of secret punishment against traitors. 17 

2. MEDIEVAL PERIOD 

Muslim period marked the beginning of new era in the history of India. 

Arabs were the first Muslims who came to India. They came in the 18th century 

and settled down in the Malabar Coast and in Sind.18 Arabs conquered the 

Persians, Afghans and Turks and converted them to Islam. The prophet 

Mohammad prohibited unprovoked attacks, the Ghaznis and Ghoris who were 

animated by the lust for gold and pretended zeal for Islam had an easy victory 

over the Hindus who were enfeebled by their comfort, luxuries and internal 

disturbances. The unprovoked attacks over the Hindus by the Ghaznis and 

Ghoris can be termed as terrorist attack they caused terror among the Hindus as 

they indulged ~ acts of mere vandalism and brutality. They adopted shock 

tactics.19 Sultans and Mughal Emperor followed Islamic law or Sharia. Sharia was 

based on the principles enunciated by the Quran. The primary duty of the Muslim 

15 See, P.V. Kane, History ofDharmashastra Vol. Ill, Oriental Research Society, Pune at 391-
410. 

16 L.N. Rangarajan, Kautilya- The Arthashastra, 1992, Penguin Books, at 492-493. 
17 Ibid at 157. 
18 See, A.B.M. Habibullah, The Foundation of Muslim Rule in India, (1949), Bureau for 

Promotion of Urdu, Delhi. 
19 A.L. Srivastava, The Sultanate of Delhi, 1976, Shiva Lal Agarwala & Co., Agra, at 394-398. 
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ruler was to punish the perpetrator and maintain law and order.2° Rebellion was 

considered as an offence against the ruler. Punishment for heinous crimes was 

death sentence.21 

The traditional Muslim Criminal Law broadly classified cnmes under 

three heads: (i) Crimes against God (ii) Crime against sovereign and (iii) crime 

against private individuals.22 The second category included such crime, which 

can be equated with the crime against humanity. The punishment for various 

offences were into four categories, viz., Hadd, Tazeer, Kisa, which was 

commutable into Diya, Kisa or retaliation, meant in principle, life for life, and 

limb for limb. Diya or Diyut meant blood money. In cases where the accused 

unintentionally injured the victim, Diya was awarded to the victim on a fixed 

scale. In cases of intentional injuries or wounding, offence Diya in lieu of Kisa 

was applied. Punishment of Diya was an alternative to Kisa. Hadd etymologically 

meant boundary or limit. According to law it means specific penalties for specific 

offences. The underlying idea was to prescribe, define and fix the nature, quantity 

and quality of punishment for certain offences which the society regarded as anti -

social or anti- religious. 

The Muslim Law considered "Treason" (Ghadr) as a crime against God 

and religion and, therefore, against the state. Death penalty was awarded to the 

person connected responsible for treason. No sympathy or consideration was 

shown for his or her rank, religion and caste. 

A. MAHARANAPRATAP 

Akbar followed the policy of conquest for the expansion of his empire. 

But Mewar23
, where the Raj put spirit had manifested itself in its very 

20 V.D. Kulshreshtha, Landmarks In Indian Legal And Constitutional History, 7th Edition (1997), 
Eastern Book Company, at 26. 

21 S.K. Purl, Indian Legal and Constitutional History (2003), Allahabad Law Agency, at 72. 
22 T.K. Chatterjee, The Substantive Criminal Law Prior to Indian Penal Code in LL.I: Essay on 

The Indian Penal Code, 1 - 32 (1962). 
23 R. C. Majumdar, An Advance History of India, 41

h Edition (1999), Macmillan India Limited at 
440-445. 
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quintessence, which had been provided with excellent means of defence in its 

steep mountains and strong castles, and which had contested with Babur the 

supremacy of Northern India, did not bow his head. Maharana Pratap was one of 

the great rebels of the Mughals. 

In 1567 Emperor Akbar decided to teach him a lesson: he attacked 

Chittorgarh razed it to the ground. Five years later Maharana Pratap (reigned 

1572-97) came to rule Mewar - a king without a capital. He continued to defy 

Akbar, and in 1576, confronted the imperial armies at Haldighate4
• 

The battle ended in a stalemate and Maharana Pratap and his followers 

withdrew to the craggy hills of Mewar, from where they continued to harass the 

Mughals through guerilla warfare for the next twenty years. Maharana Pratap 

made his descendants vow that they would not sleep on beds, nor live in palaces, 

nor eat off metal utensils, until Chittorgarh had been regained. In fact, right into 

the 20th century the Maharanas of Mewar continued to place a leaf platter under 

their regular utensils and a reed mat under their beds in symbolic continuance of 

this voW'5• 

In the Battle of Haldighati (1576) fought between Maharana Pratap and 

the Mughals; the Raj puts were not able to overcome the combined strength of the 

Mughals and the renegade Rajput princes who had played the role of traitors. 

Maharana Pratap was badly hurt in the battle and was saved by his wise horse 

Chetak, who took him . in an unconscious state away from the battle. 

Rana Pratap died in 1597 when his son Amar Singh took over the kingdom. 

Although Maharana Pratap was not able to thwart the Muslims 

successfully, the saga of Rajput resistance to Muslim rule continued till the 17th 

century when the baton of the struggle for Indian Independence from Mughals 

24 Rajput (from Raj-Putra i.e. prince or literally "king's son") http://www.indiavisitinformation.com/indian
personality/Rana-Pratap.shtml visited on 7.09.07. 

25 Ibid 
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was taken up by the upcoming power of the Marathas, who brought about an end 

to Muslim domination of India. Rana Amar Singh, who succeeded Maharana 

Pratap in 1597, finally contracted a peace treaty with Emperor Jehangir in the 

early 1 th century, but with one . condition - that neither he nor any of his 

successors would personally appear in the Mughal court. 

B. SIDVAJI BHONSALE OR CHHATRAPATI SHIVAJI (1630 -1680) 

Shivaji, as he is popularly known in India was a Maratha ruler of 

Maharashtra between 1674 and 1680 was another great rebellion ofthe Mughals. 

He was the creator of the Maratha Empire. Shahaji Bhonsle was a loyal servant of 

the Bijapur sultanate and had a smalljagir near Pune given by the Sultan. Shahaji 

bequeathed his jagir (fieldom) of Pune and Supa, which was practically 

independent, to his son, Shivaji, who founded the Maratha Rajya sometimes also 

referred to as Hindavi Swaraj. He united the Maratha chiefs from Maval, Konkan 

and Desh regions for a higher purpose - the promotion of Maharashtra Dharma -

and carved out a small kingdom. Shivaji became an inspirational leader to his 

people and took the onus of leadership of the Marathas. One hundred years after 

the demise of the great Hindu kingdom of Vijayanagara, when the Muslims ruled 

supreme in all of India, the rebellious Shivaji provided an impetus to the Marathas 

and other Hindus with martial tactics, which the Marathas effectively used against 

the sultans of the peninsula as well as the Mughals26
• 

3. BRITISH ERA 

British rule in India said to have started in 1757 when at the battle of 

Plassey Forces of the English East India Company defeated Siraj -ud- Daula, the 

Nawab of Bengal. But the Powerful national struggle against the British 

imperialism developed in India during the second half of the 191
h century and the 

26 R. C. Majumdar, An Advance History of India, 4th Edition (1999), Macmillan India Limited at 
503-506. 
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first half of the 20th century.27 The establishment of British power in India was a 

prolonged process of piecemeal conquest and consolidation and the 

colonialization of the economy and society. This produced discontent, resentment 

and resistance at every stage. 28 The Indians at every stage tried to protest against 

the British rule and on the other side the struggle was suppressed with great 

violence and the Britisher's created an atmosphere of terror in the country. 

Hundreds were executed without trial. There was hardly any region in northern 

India where corpses, hanging from gibbets, did not remind the people of the 

vengeance of the British Government. 

In the beginning the East India Company had shown a great deal of regard 

for Indian susceptibilities. It sought to respect Indian feeling and treated the 

upper classes with great consideration. It was customary for members of 

Governor - General's Council to receive and see off at the door not only 

noblemen but also any Indian of high social standing. As it become powerful, its 

attitude changed and the company paid less and less attention to Indian feelings. 

New laws were enacted without pausing to consider what the reaction would be 

on the Indian people. 29 

. A. CIVIL REBELLIONS 

Indian Soldiers serving the British Indian Army were discontented and 

there was resentment among them. Hundred years of popular discontent took the 

form of armed resistance led by the deposed chieftains of their descendants and 

relations, zamindars and poligars and ex-soldiers, officials and other retainers of 

Indian states. Large section of the peasantry and artisans joined these revolts, 

because of their own grievances and hardships, often forming the back stone of 

these revolts. These civil rebellions began with the very establishment of British 

rule in Bengal and Bihar. Intensification of the land revenue demand, exploitation 

27 Bipan Chandra Amales Triphati Barun De, Freedom Struggle, 2"d edition, 2004, National Book 
Trust, India, at 2. 
28 Bipan Chandra, India's Struggle for Independence 1857- 1947, Penguin Books at 41. 
29 See, Surendra Nath Sen, Eighteen Fifty Seven, The Publication Division, Ministry of 

Information & Broadcasting, Government of India. 
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of the artisans by the East India Company and its servants, and the uprooting old 

zamindars created explosive situation. Popular revolts occurred in almost every 

district and province30
• 

The Revolt began with the mutiny of the sepoys on the Indian Soldiers of 

the East India Company's army but soon engulfed wide regions and people. It 

was a product of the accumulated grievances of the people against the foreign 

government. The annexationist policy followed by the British Viceroy, Lord 

Dalhousie, also created panic among many rulers of the native states. These 

rulers now realised that total submission and humiliating declaration of loyalty to 

the foreign power could not guarantee their existence. This policy of annexation 

was, for example, directly responsible for making Nana Sahib, the Rani of Jhansi, 

and Bahadur Shah staunch enemies of the British. The Company's soldiers or the 

sepoys were discontented with their low pay, and hard life and the contemptuous 

treatment meted out to them by their British Officer. 

The revolt began in Meerut 36 miles from Delhi on lOth May 185731
, with 

a mutiny of soldiers, and then gathers forces spread to a vast area of Punjab in 

north, Narmada in the south to Bihar in the east and Rajputana in the west. The 

spark was provided by the episode of the greased cartridges. The greased was in 

some instance composed of beef and pig fat. The sepoys were angered at this 

affront to their religious feelings. The Meerut soldiers killed their officers and set 

off for Delhi. These soldiers proclaimed Bahadur Shah, the emperor of India. 

B. PEASANT MOVEMENTS32 

Colonial economic policies, the new land revenue system, the colonial 

administrative system and judicial system, and the ruin of the handicrafts leading 

to the over-crowding of land, transformed the agrarian structure and improvised 

30 Ibid 
31 Ibid 
32 R. C. Majumdar, History of Freedom Movement in India, Vol. I (1962), Firma Klm at 112. 
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the peasantry. In Ryotwari areas, the government itself levied heavy land 

revenue. These forced peasants to borrow money from the moneylenders. 

The most relevant and widespread of peasant movement was the Indigo 

Revolt of 1859 - 60. Indigo was grown under an extremely oppressive system, 

which involved great loss to the cultivators. The planters were forced to cultivate 

indigo, for cultivating peasants had to take a meager amount of loan and enter into 

fraudulent contracts. Since the enforcement of forced and fraudulent contracts 

through the courts was a difficult and prolonged process, the planters resorted to a 

reign of terror to coerce the peasants. Kidnapping illegal confinements in factory 

godowns, flogging, attacks on women and children, carrying off cattle looting, 

burning and demolition of houses and destruction of crops and fruit trees were 

some method used by the planters. 

Magistrates mainly Europeans favoured the planters. 33 The peasant anger 

burst out in 1859. Hundreds of thousands of peasants spontaneously refused to 

cultivate indigo and stoutly resisted the physical brutality and violence of the 

planters and their armed retainers. The government was compelled to appoint a 

commission leading to the mitigation of worst abuse of the system. 

Peasant unrest also broke out other parts of the country. The peasants 

refused to pay the enhanced revenue demand, united resisted official's attempts to 

seize their fields and fought back the revenue collectors. The government had to 

mobilize a large network of soldier and armed policemen to suppress the peasant 

movement. Many peasants were killed in brutal firings and bayonet charges. 

It came about in the 201
h century when the discontent of the peasant 

masses was merged with the general anti-imperialist discontent and their potential 

activity found expression in the under national movement and the modem Kisan 

movements. 

33 Bipan Chandra, India's Struggle for Independence, 1857-1908, Penguin Books, at 51. 
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The failure of revolt of 1857 was a great blow to the nation and although a 

general depression had overwhelmed the country, efforts to overthrow British rule 

never ceased. 34 Mutiny was defeated; it taught a lesson, which the British 

thereafter were not slow to learn. This was that Indian interest and opinion had to 

be consulted more closely in any 'modem' development under colonial rule. Too 

precipitate or rapid a move to impose 'Anglicism' conventions and mores ran the 

risk of alienating important collaborators and promoting disaffection.35 

In 1858, following the Mutiny and seemingly as a direct outcome, the East 

India Company was dismantled and its powers of government passed directly to 

the British Crown. 36 

Lord Stanley was successful in passing the bill through both the Houses of 

Parliament. That bill is known as the Government of India Act, 1858. The said 

act had been the fundamental charter of the land in the regulation of the 

Government of India from London for the next sixty two years. Though the Act 

did not fulfill all the aspirations of the Indian people, but it cannot be denied that 

the Act laid a stronger foundation for all the future constitutional developments of 

India.37 

One indirect effect of the Revolt is clearly seen in the birth and rise of 

extremism in Indian politics. The excess of the movement engendered a feelings 

of hostility in the minds of some Indians as well as some English men in India, 

which, being aggravated by the growing racial discrimination between the two, 

has been influencing political thought and administrative policy in India in 

modem times38
• 

34 Rash Bihari Basu, Struggle for India's Independence, 1st edition, (1963), Modem India Press, at 
71. 

35 Burton Stein, A History of India, (1998), Oxford University Press at 227. 
36 Ibid at 239. 
37 H.K. Saharay, Legal and Constitutional History of India (A legal Study of Constitutional 

Development of India), (1997), Kamal Law House at 65. 
38 R. C. Majumdar, An Advance History of India, 4th Edition (1999), Macmillan India Limited at 

776. 
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Inspite of political convulsions and economics retrogression the first 

century of British Rule in India witnessed a remarkable outburst of intellectual 

activity in India and radical transformation in her social and religious ideas. The 

impetus to these changes came from the introduction of English education. 

Through this channel came the liberal ideas of the West, which stirred the people 

and roused them from the slumber of ages. The period from 1858, when the 

Governor of India began to be conducted in the name of the Sovereign of 

England, to 1937 when 'provincial autonomy' was inaugurated under the 

reformed constitution of 1935, marks a distinct epoch in Indian history. The age is 

capable of two fold divisions, viz., the Era of Imperialism (1858-1905) and the 

Epoch ofReform (1905-1937)39
• 

C. GROWTH OF NATIONAL MOVEMENT 

A new political life in the country was the coming into existence during 

these years of nearly all major nationalist newspapers which were to dominate the 

Indian scene till 1918- The Hindu Tribune, Bengali, Maharashtra, and Kesari.40 

Amrita Bazar Patrika was one exception to thus which was edited by new younger 

group. The most important phenomenon in New India was the growth of national 

consciousness, which ultimately found active expression in the formation of the 

Indian National Congress, the Muslim League, and the other bodies of the kinds. 

There had been an under current of discontent in certain sections of Indian 

population against the foreign rule41
• In some places that discontent flared up as 

complaint against the tyranny ofthe government. This was particularly noticeable 

when the government attempted to introduce some forms of repressive or 

discriminatory statutes in the country. Instead of pacifying the subjects by 

progressive activities, some GG were apathetic towards them, and they for their 

weak administration used to shift the blame on other's shoulders. With the 

39 Ibid at 823. 
40 Ibid at 72. 
41 R. C. Majumdar, An Advance History of India, 4th Edition (1999), Macmillan India Limited at 

968. 
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outbreak of devastating famine in 1870, strong criticisms were made both in the 

press and in the public meetings. During the period of Lord Lytton (1876-80) the 

Vernacular Press Act in 1878 to thwart the freedom of the Press. About 475 

newspapers and periodicals made strong protest for their struggle for existence. 

The Arms Act (XI of 1878) was also introduced licence system for keeping arms 

by the Indian people. The said statute made discrimination between the white and 

the native Indians so far as the possession of arms was concerned. Another 

discriminatory law relating to the jurisdiction of the native Magistrates over the 

Europeans was still in effect. All these factors caused mass discontent in the 

country.42 

A liberal viceroy like Lord Ripon (1880-4) was expected to be as 

sympathetic to Indian demands as was Gladstone to Irish demands, and could 

therefore expect nationalist support. Yet Ripon, repeatedly thwarted by the 

caution of the India office in London and by the opposition of his own officials in 

India. He had the pleasure of repealing Lytton's draconian censorship of the 

vernacular press and he introduced a degree of local self-government with the 

inauguration of municipal and rural boards whose members, party elected, were to 

assume responsibility for civic requirements. 43 

Consequent upon the Indian Council Act, 1892, a section of the Congress 

was utterly dissatisfied. The dissident group formed an extremist movement in 

different parts of the country as a means to achieve independence for India. This 

extremist agitation revealed itself in the form of terrorism, particularly in Bengal, 

when Lord Curzon44 declared his intention in unequivocal terms to partition 

Bengal in 1905 for administrative reasons. Following that declaration public 

agitation and movement in the form of boycott of foreign goods and murder of 

foreign officials began to spread in different parts of the country. Drastic action 

were taken by the government to suppress the movement, these could not stop the 

42 H.K. Saharay, Legal and Constitutional History of India, (A legal Study of Constitutional 
Development of India) (1997), Kamal Law House at 75. 

43 John Keay, India- A History, (2000), Harper Collins Publishers, at 455. 
44 Viceroy and Governor General of India in 1899 - 1905. 
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movement entirely till the Proclamation of the Delhi Durbar attended by His 

Majesty King George V in December, 1911, that annulled the order of Lord 

Curzon.45 

Human rights are those basic minimal rights by virtue of which one enjoys 

maximum natural rights against the State or any public authority. In the early 

period, people fought against tyranny of ruling powers for which time and again 

rules and laws were enacted to bind the rulers to follow the norm. In course of 

time such employment of rights turned · to become mere ideology where 

introduced where neither catalogued nor such rules nor any machinery for there 

forever. Later people succeeded to establish the concept of human rights 

expressively through Magna Carta of 1215, Petition of Rights of 1628, Bill of 

Rights of 1688, American Bill of Rights of 1791 and the French Declaration of 

Rights of Man of 1789. 

During the First World War the introduction of the Defence of India Act 

and some other measures to suppress political agitations in India caused serious 

resentment in Congress circle. To warn the government a resolution was moved46 

at the Lucknow Congress in 1916 condemning the misuse of all weapons. But it 

fell on the deaf ears of the government. The government was determined to resist 

any kind of revolutionary movement in the country; and with this end in view a 

committee was appointed under the Chairmanship of Mr. Justice Rowlatt, an 

English Judge, to enquire into the revolutionary activities in the country and to 

suggest legal measures to deal with them.47 By appointing the Rowlatt 

Committee, the government wanted to assume necessary power to combat 

resurgence of revolutionary activity, which it anticipated. 48 

45 H.K. Saharay, Legal and Constitutional History of India (A legal Study of Constitutional 
Development of India), (1997), Kamal Law House at 79. 

46 Congress Report, Allahabad, 1917, at I 09. 
47 H.K. Sahara, Legal and Constitutional History of India (A legal Study of Constitutional 

Development of India), (1997), Kamal Law House at 91. 
48 Suniti Kumar Ghosh, India and The Raj, 1919 - 194 7, Glory Shame and Bondage, Vol. 1 

(1989), Sreemudran Press, at 185. 
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The movement was expedite to a large extent it was openly defied the 

Government and sought to exert pressure upon it by the adoption of such political 

weapons as the boycott of British goods, Swadesh (use of indigenous goods). 

Tilak, Bipin Chandra Pal, Lajpat Rai and other "extremist" leaders sponsored the 

new sprit reflected in these changes. But the "moderates" leaders like the 

Surendemath Banerjea, Pheroz Saha Metha, and Ghokhale did not keep pace with 

it, and there was an open split between them. For nine years the Extremist section 

kept out ofthe Congress. 49 

The Government launched a campaign of repression. Large number of 

people of Bengal, and also their sympathiser outside, including Tilak, were tried 

and imprisoned and under an old regulation of 1818, some of the leaders were 

deported without trial. On the contrary, they gave rise to an under ground 

conspiracy to terrorise the government by killing officials. Bombs were secretly 

prepared in the out skirts of Calcutta, and the "anarchist movement", as it came to 

be called became a new factor in Indian politics. 50 

As the repressive policy failed the Government sought the moderates by 

granting the Morley- Minto Reforms in 1909. Divide and rule policy of the 

government did not continue for long. By the "Lucknow Pact" in 1916, union of 

Moderates and Radicals sections of the Congress, and the friendly cooperation 

between it and the Muslim League fo~ the common cause of India. 

On the basis of the recommendations of the Rowlatt Committee51 two bills 

were introduced into the legislative council to replace the Defence of India Act. 

The first part of a Bill was intended to be applied as and when Govet.:nor -

General in Council was satisfied that the scheduled offences were prevalent in any 

part of the country. Part II of the Bill was to be applied if Governor- General in 

Council was satisfied that any movements, which were in his opinion, would 

49 R. C. Majumdar, An Advance History of India, 4th Edition (1999), Macmillan India Limited, at 
968. 

50 Ibid. 
51 Ibid at 970. 
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likely to lead the commission of offences against State. Part III of the Bill was 

related to the scheduled offences that were committed. The powers of arrest 

without warrant and detention, without change or trial were given in the Bill to 

the executive. 

The other bill was extended to amend the Penal and Criminal Procedure 

Code so that the privileges and opportunities of the defence were limited; and on 

the other hand, the powers of the prosecution, i.e. the executive, were extended. 52 

In the event of Rowlatt Bill becoming law, hartals were observed throughout 

India. Meetings, militant's demonstrations, strikes by the people were greeted 

with frequent firing by the British Raj in many places - Delhi, Calcutta and so on. 

All symbols of British authority Law courts, railway stations and other 

government buildings had been the targets of people's attack. Attempts were 

made to disrupt transport and communications to prevent the movement of troops; 

telegraph wires cut, trains were stoned, and railway stations were set on fire in 

many places. To cow the people into submission, Martial Law was declared and 

remained in force in different districts of Punjab. The Raj's men perpetrated all 

kinds of appalling atrocities. There were floggings and shootings, and gallows 

too were erected at a public place; even aircraft was used to bomb villages and to 

fire on groups of peasants. Men, women and children were subject to the 

humiliations of degrading sort. A reign of terror was the British imperialist's 

response to the spontaneous out burst of the people's pent-up anger. A protest 

against the Rowlatt Bill was organised in a mass meeting at Jallianwala Bagh 

(Amritsar) on April 13th 1919, but contrary to expectation "massacre of hundreds 

upon hundreds unarmed, defenseless and innocent people "53 was committed 

under the order of General Dyer. 

Gandhiji organised a passive resistance movement in protest, and "a 

mighty wave of mass demonstrations, strikes, unrest and rioting spread over many 

52 H.K. Sahara, Legal and Constitutional History of India (A legal Study of Constitutional 
Development of India), (1997), Kamal Law House at 91. 

53 The Cambridge History of India, Vol. VI, at 611. 
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parts of India". The Government put down the movement with a heavy hand, the 

blackest stain on its record being in connection with a prohibited meeting of 

citizens at an enclosed place called Jallianwala Bagh at Amritsar. "At Jallianwala 

Bagh at Amritsar, defenseless people- 379 according to the official estimate and 

nearly 1000, according to the Congress Enquiry Committee's report were 

butchered and many hundreds seriously wounded by General Dyer and his 

soldiers. "54 

The public in India accepted this incident as a direct brutality by the 

government. There was no excuse for it. The massacre had occurred before the 

imposition of martial rule; even if it had occurred afterwards, Dyer's conduct 

would have been indefensible under any military code. 55 

D. NON CO-OPERATION MOVEMENT 

The first election under the Reform Act, 1919 was held in October 1920. 

The Indian National Congress boycotted election. It started non co-operation with 

the government form the 1st of August 1920. A resolution passed by the Indian 

National Congress at Calcutta in September called upon the people of India to 

support the programme of non co-operation drawn by Gandhi including 

abstention from all associations with the new councils under the Reforms Act. It 

induced the people from renunciation of titles, resignation of public offices or 

from public services and withdrawals of candidatures from election to the 

Assembly and Councils. The government's repressive policy was forcing the 

Congress to resort to civil disobedience 56
• 

The broad principles on which the Government of India Act, 1919, was 

based could be divided into two categories. First, the local governments and 

legislature would be free from central control. Secondly, there would be a 

bicameral system in the central legislative sphere. 

54 Suniti Kumar Ghosh, India And The Raj, 1919 - 194 7, Sreemudran Press, at 193. 
55 John Keay, India- A History, (2000), Harper Collins Publishers at 476. 
56 Suniti Kumar Ghosh, India and The Raj, 1919-1947, (1989), Sreemudran Press, at 237. 

33 



These principles were incorporated in the Act with a view to creating 

machinery in India that would go by its own momentum from stage to stage to 

reach a complete ideal of self government within the Empire. The thesis adopted · 

in the Reforms Act of 191957 could not allay the growing discontent in the 

country for example the Chauri Chaura incidents. Chauri and Chaura, two 

neighbouring villages in the district of Gorakhpur, suddenly leapt into fame. "The 

lowest strata of society", comprising both Hindus and Muslims, had organised 

themselves ·under a Circle Committee to take part in what they believe to be a 

struggle against Raj. Some volunteers, picketing liquor and other shop at a local 

hi weekly market, were abused and thrashed by the police. On protest for about 

three to four thousand villagers, belonging mostly to the humblest strata of the 

rural society, mobilized by the circle committee to hold a demonstration in front 

of Chaura police station. At the intervention of certain persons, the demonstrators 

started moving away when the police roughly handled those in the rear. The 

others returned, the police fired upon them until their stock of ammunitions was 

exhausted and then took shelter within the police station. At least three 

demonstrators were killed in police firing. The villagers retaliated by setting fire 

to the police station and about twenty-two policemen were killed. 58 

E. REVOLUTIONARY TERRORISTS 

The revolutionary terrorists were severely suppressed during World War I, 

with most of their leaders in jail or absconding. Consequently, in order to create a 

more harmonious atmosphere for the Montague Chelmsford reforms, the 

government released most ofthem under a general amnesty in early 192059
• After 

the launching of non-cooperation movement by National Congress most of the 

revolutionary terrorist either joined the movement or suspended their own 

activities in order to give Gandhian mass movement a chance. But sudden 

57 R. C. Majumdar, An Advance History of India, 4th Edition ( 1999), Macmillan India Limited at 
970. 

58 See, Gyanandra Pandey, The Ascendancy, at 214- 215. 
59 R. C. Majumdar, An Advance History of India, 4th Edition (1999), Macmillan India Limited at 

972. 
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suspension of the non-cooperation movement shattered the high hopes raised 

earlier. Many young people started questioning the basic strategy of non-violence 

movements and started looking for alternatives. Many were drawn to the idea that 

violent methods alone would free India. Revolutionary terrorism again became 

attractive. It was not accidental that nearly all the major new leaders of the 

revolutionary terrorist politics for example, Jogesh Chandra Chatterjee, Suraya 

Sen, Jatin Das, Chandra Sekhar Azad, Bhagat Singh, Sukhdev, Shiv Verma, 

Bhagwati Charan Vohra and Jaidev Kapur had been enthusiastic participants is 

the non violent Non co-operation Movement60
• 

Gandhiji conceived the idea of canalising the powerful currents of this 

united mass movement so as to give the utmost impetus to the national struggle 

for independence. This took shape in the non-violence non co- operation 

movement mentioned above. It was first adopted, though not with out opposition, 

in the special session of the congress held in Calcutta in September 1920, and was 

reaffirmed, almost unanimously, at the annual session at Nagpur in December 

1920.61 

Revolutionary terrorism developed in two different strands - one in 

Punjab, U.P. and Bihar and the other in Bengal. The revolutionaries in the 

northern India were the first to emerge out of the mood of frustration and 

reorganise under the leadership of the old veterans, Ramprashad Bismil, Jogesh 

Chatterjee and Sathindranath Sanyal whose Bandi Jiwan served as a textbook to 

the revolutionary movement. They met in Kanpur and founded the Hindustan 

Republican Association (or Army) to organise armed revolution to overthrow 

colonial rule. This organisation needed money to raise a army to wage war 

against colonial rule. In this regard mention of Kakori Robbery is of most 

important 'action' of Hindustan Republic Association. Ten men held up the 8-

down train at Kakori, an obscure village near Lucknow, and looted its official 

railway cash. The government reaction was very fast and hard. Large number of 

60 Ibid. 
61 Ibid 
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young men were arrested and tried in Kakori Conspiracy Case62
. In this case 

four were hanged, four were sent to Andaman for life sentence and seventeen 

others were sentence to long terms of imprisonment. Revolutionaries of northern 

India were put to brake with Kakori Case. But slowly under the leadership of 

Chandrashekar Azad young men in Punjab set out to reorganise themselves, 

adopted socialism as their official goal and changed the name of the party to 

Hindustan Socialist Republican Association (Army). 

Lala Lajpath Rai's death as the result of a brutallathi-charge when he was 

leading an Anti- Simon Commission demonstration at Lahore, led them once 

again to take part in individual assassination. HSRA aggrieved by the death of 

Sher-e-Punjab i.e. Lala Lajpath Rai as a challenge. 

The HSRA leadership was decided to let people know about its changed 

objectives and the need for a revolution by the masses. Bhagat Singh and B.K. 

Dutt were asked to throw Bomb in the Central legislative Assembly on gth April, 

1929 against the passage of the Public Safety Bill and the Trade Disputes Bill 

which would reduce the civil liberties of the citizens in general and workers in 

particular . .The aim was not to kill, for the bomb was harmless, but, as the 'leaflet 

they throw into the Assembly hall proclaimed', 'to make the deaf hear'. The 

objective was to get arrested and to use the trial court as a forum for propaganda 

so that people would become familiar with their movement and ideology. 

In the Assembly Bomb Case63
, Bhagat Singh and B.K. Dutt were tried. 

Later Bhagat Singh, Sukhdev, Rajguru and ten of other revolutionaries were tried 

in series of famous conspiracy cases. Their fearless defiant attitude in the courts 

were reported in the daily newspapers, unsurprisingly they won the support of the 

people all over the country including those who had complete faith in non

violence. 

62 Kakori Conspiracy Case. 
63 Bhagat Singh v. Emperor, AIR 1930 Lahore 266. 
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The country was also stirred by the prolonged hunger strike the 

revolutionary under- trials undertook as a protest against the horrible conditions in 

jails. They demanded that they be treated not as criminals but as political 

prisoners. The entire nation was behind the hunger strike. 

Ironically, the weapon that Bhagat Singh and associates used and which 

was to win them acclaim was distinctly Gandhian. It was the hunger strike. The 

Sessions Court handed down the sentence in Assembly Bomb Case on June 12, 

1929. Three days later Bhagat Singh went on Hunger strike. Dutt followed the 

suit soon thereafter. Others on trial with them, in what became known as Lahore 

Conspiracy Case with the Saunder's murder as the main overt act of the 

conspiracy, emulated their example. This prompted the Government, first, to try 

to amend the Criminal Procedure Code in order to provide for trial in absence of 

the accused and, next to set up a Special Tribunal, ousting the regular Sessions 

Court, to try the case by invoking the Governor- General's emergency powers. It 

is, therefore, important to appreciate correctly the reasons why Bhagat Singh and 

his fellow- accused took the extreme step that they did. 64 

A large number of revolutionary freedom fighter were convicted in the 

Lahore Conspiracy case and other similar cases and sentenced to long terms of 

imprisonment, many of them were sent to the Andaman's. Bhagat Singh and Raj 

Guru were sentenced to hang till death. The sentence was carried out on 23 rd 

March 1931 65
• 

In Bengal the revolutionary freedom fighter reorganised they and 

developed their underground activities. Among the several 'actions' of the 

reorganised groups was the attempt to assassinate Charles Tegart, the hated Police 

Commissioner of Calcutta, by Gopinath Saha in January 1924. By an error, 

another Englishman named Ocy was killed. The government came down on the 

people with heavy hand. A large number of people were suspected of being 

64 A. G. Noorani, The Trial of Bhagat Singh Politics of Justice, 1996, Oxford University Press at 
48-49. 

65 AIR 1930 Lahore 266. 
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terrorists, or their supporters, were arrested under the newly promulgated 

ordinance66
. These included Subash Chandra Bose and many other congressmen 

Gopinath Shah was hanged to death despite popular protest. 

Surya Sen one of the revolutionist actively participated in Non cooperation 

Movement. He was arrested and imprisoned for two years from 1926 - 1928. 

According to him "Humanism is a special virtue of a revolutionary". The 

Chittagaon Armory Raid was result of his mastermind and had immense impact 

on the minds of the people of Bengal. He was supported with food and shelter by 

the villagers, mostly who were muslim and he survived still three years after the 

incident finally he was arrested and tried and hanged on 12th January, 1934. 

Many of his co fighters were caught and sentenced to long terms of imprisonment. 

The year 1930 witnessed a major revival of revolutionary activity, and its 

momentum carried over to 1931 and 193 2. In Midnapore alone three British 

magistrates were assassinated. Attempts were made on the lives of two governors 

and two Inspectors General of police were killed. 

A remarkable aspect of this new phase of the freedom fighter movement in 

Bengal was the large-scale participation of young women. Under Surya Sen's 

leadership, they provided shelter, acted as messengers and custodians of arms, and 

fought with guns in hand. Pritilata Waddedar died while conducting raid, 

Kalpana Dutt was arrested and tried along with Surya Sen and given life sentence. 

In December 1931, two schoolgirls of Comilla, Santi Ghosh and Suniti 

Choudhury, shot dead the District Magistrate. In February 1932, Bina Das fired 

point blank at the Governor while receiving her degree at the convocation67
• 

Government action gradually decorated the revolutionary freedom fighters 

ranks. With the death of Chandra Sekhar Azad in a shooting encounter in a public 

park at Allahabad in February 1931, the revolutionary movement virtually came 

to an end in Punjab, U.P. and Bihar. 

66 Prevention of Seditious Meetings Act, 1911. 
67 Bipan Chander, India's Struggle for Independence, 1857- 1908, Penguin Books at 257. 
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Gandhiji was chosen the sole representatives of the Congress at he second 

session of Round table Conference 7th December to 1st December 1931. But the 

communal question proved a baffling problem, and as no agreement was possible 

between Indian leaders, the Prime Minister, Mr. Ramsay MacDonald, had to 

make the famous communal Award. On his return to India on 28th December 

1931, Gandhiji found Government repression in full swing. His request for an 

interview with the Viceroy was refused, and on 1st January, 1932, the Working 

Committee of the Congress adopted a resolution for the renewal of Civil 

Disobedience and the boycott of British goods. On January 4th, Gandhiji was 

arrested. The Government declared the Congress to be an illegal body and issued 

a number of repressive ordinances. They were openly defied, and the Government 

took severe measures against the resistance movement. End of March 1933 about 

120,000 persons were arrested and decimal record of "wholesale violence, 

physical outrage, shooting and beating up, punitive expeditions, collective fines 

on the villagers and seizer of lands and property of villagers" is found in India 

League Delegation Report issued in 1933.68 

Subhas Chandra Bose69 one of the revolutionaries of the period was also 

called terrorist by the Britisher's, accepted Chittaranjan Das as his political guru 

during the Non-Cooperation and Khilafat movements was a surrender to a man 

similarly dedicated to the cause of India's freedom based on Hindu-Muslim unity. 

His exile in Burmese prisons witnessed the transformation of a lieutenant to a 

leader. Between numerous spells in prison, he played a major role in the student, 

youth and labour movements. India, he believed, should become "an independent 

federal republic". He warned Indian nationalists not to become "a queer mixture 

of political democrats and social conservatives". His demand at the Calcutta 

Congress of 1928 that "complete independence" instead of "dominion status" 

should be the goal of Indian nationalists was a sign that he was a step ahead of his 

68 R. C. Majumdar, An Advance History of India, 4th Edition (1999), Macmillan India Limited at 
974-975. 

69 Sugata Bose, Subhas Chandra Bose,http://www.indiatoday.com/itoday/millennium/l OOpeople/bose.html 
visited on 28.08.07. 
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contemporaries. He repeatedly spoke on behalf of the rights of three large 

communities- women, depressed classes and labouring masses. 

When the Civil Disobedience Movement was launched, Subhas was in 

prison. He was elected mayor of Calcutta while in jail, in 1932. It was at the 

Karachi Congress and the second session of the Naujawan Bharat Sabha in the 

previous year that he spoke of the need for a new, Indian variant of socialism. 

Eventually in February 1933 he was released after being put on a ship setting sail 

for Europe. A greater part of his years of enforced exile was spent as an unofficial 

ambassador of India's freedom. This was the period, which saw the transformation 

of a leader into a statesman. Despite being in poor health, Subhas traveled 

tirelessly, spreading India's message almost all across Europe and north Africa. 

Back home as president of the Indian National Congress Subhas provided an 

incisive analysis of the strengths and weaknesses of the worldwide structure of 

British imperialism and an egalitarian vision of the socio-economic reconstruction 

of free India. Towards the end of his first term as president his rift with the 

Gandhian right wing of the Congress grew wider over the issues of his 

uncompromising opposition to the federal part of the 1935 Act, planning for 

socialism and insistence on inner-party democracy. In 1939, he defeated Gandhi's 

nominee Pattabhi Sitaramayya to be re-elected Congress president. Faced with a 

campaign of non-cooperation against him launched by the Mahatma, he resigned 

months later.70 Throughout this political crisis he received strong support, as ever, 

from his brother Sarat Chandra Bose and from Rabindranath Tagore. The poet 

who regarded Subhas as "Deshnayak" was confident that his apparent defeat 

would turn into a permanent victory. 

Nehru had a profound belief in India's destiny as a moral and stabilizing 

force in inter-state relations. He had faith in the Indian people and an equally 

strong hope that their maturity and civilisational wisdom would ensure for India 

an important role in the world. His education in the West, and his exposure to the 

political movements of Europe in the first three decades of this century, combined 

70 Ibid 
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with his eclectic sense of history, made him realise that science, technology and 

economic modernisation and development were essential pre-requisites to fulfill 

the vision of a free India that he had in mind and to which he devoted three

fourths of his life. These ingredients and influences cannot be denied in generic 

terms but in is necessary to assess Nehru through the prism of India's realities 

today, and to judge him in the context of criticisms leveled against him as an 

individual and as a public figure. 

This exercise should necessarily be an assessment of him as a leader of the 

freedom struggle, as a founding ideologue of the Indian Republic, as the prime 

minister, as an international statesman and as a leader beloved of the people of 

India, second only to Gandhi in this century. Acharya Kripalani, speaking at a 

seminar of the Gandhi Vichar Parishad in Wardha in 1954, said Nehru became a 

prominent leader of the freedom struggle basically because of the colonial 

mindset of the Indians. "He is an Englishman in Indian clothing. "71 

F. GOVERNMENT OF INDIA ACT, 1935 

The Reforms Act of 1919 could not allay the discontent in the country. 

The political leaders took resort to different methods of struggle "to secure a new 

system of government"12 in the country. To secure the Home Rule for India, the 

Commonwealth of India Bill was presented to Parliament of Great Britain in 

1925. The Bill was intended to place India on equal footing with the self

government dominions, sharing their responsibilities and their privileges. The 

Act of 1935 is said to be the product of four diverse forces, namely Indian 

nationalism, British imperialism, Indian communalism and Indian princes 73
• The 

Act kept intact the supremacy of British Parliament. Though the Second World 

War produced disastrous effects, it hastened the constitutional settlement of India 

for independence. Both inside and outside India the national political leaders 

71 Ibid 
72 Statement to the Press of C.R. Das about the Report on Civil Disobedience Committee, the 

Report, at 129. · 
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realised that it was the most opportune moment to seize power from the British 

hands. The method of achieving independence from the British g;overnment no 

doubt varied from one political leader to the other. But in one point every 

political leader seemed to be quite unanimous that the British involvement in the 

war was sign of her weakness to colonial India, since the British Govt. had to 

divert its men and material and major energies to the war fronts in order to win 

the war. 

4. POST INDEPENDENCE ERA 

The genesis of terrorism, as a global problem, is attributed to 

development of political situation in the World in late sixties. However, it is not a 

modem phenomenon as it has been in existence since the days of ancient Greece, 

in medieval Italy and in the 20th Century. The origin of the present day terrorism 

can be traced to the Sinai War of June 1967 when in a few days Israel decimated 

the armed forces of some of the Middle East col!ntries and occupied large tract of 

their land. The Arab world has since then been simmering with anger and rage 

leading to the beginning of "contemporary wave of terrorism" in the Middle East 

in 1968. The first manifestation of moving away from the conventional war and 

confrontation between the Israeli and the Arab was the seizure of an American 

Airline by a Palestinian sympathizer. Terrorism is no longer a technique of protest 

but has become a global apparatus to challenge the number one superpower in the 

unipolar world. What had not been reckoned earlier was the way in which religion 

was to become enmeshed with the political aspiration. 

A. PREVENTIVE DETENTION 

Detention without trial was not a new idea introduced by the makers of · 

our constitution, for the first time. It was in existence since the early days of 

British India. East India Company Act, 1793 authorised the Governor of Fort 

William to detain any citizen on suspicion that he was carrying on any illicit 
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correspondence dangerous to the peace and security of the British settlemene4 in 

India under the Bengal State Prisoners Regulation of 1818 also known as 

Notorious Bengal Regulation III and similar enactments in Madras and Bombay 

which laid no fetters upon the powers of the government to detain a person on 

suspicion75
. 

The Rules made under the Defence of India Act, 1939, to provide the 

power of detention and to keep it beyond the judicial review. 76 Rule 26 of the 

Rules framed under the Defence of India Act, 1939, which authorised the 

government to detain a person whenever it was "satisfied with respect to that 

particular person that such detention was necessary to prevent him from acting in 

any manner prejudicial to the defence and safety of the country and the like".77 

This act was modeled on similar legislation in England as a measure during the 

World War II. In Liversidge v. Anderson78 the House of Lords upheld the validity 

of the act. But even after the cessation of the wars preventive detention was 

continued in India as an instrument to suppress apprehended breach of public 

order, public safety and the like, by the Provincial Maintenance of Public Order 

Act, under which there was a spate of litigation. 

The framers of our Constitution simply made it possible for such 

legislation to be continued under the Constitution, subject to certain safeguards 

laid down therein, because they painfully visualised that the circumstances which 

has necessitated such abnormal legislation in the past had not disappeared at the 

birth of India's Independence. It is common knowledge that the Republic had its 

birth amidst anti-social and subversive forces and the ravages of communal 

madness involving colossal loss of lives and property. In order to save the infant 

74 B. P. Dwivedi, The Changing Dimension of Personal Liberty in India, (1998) Allahabad, 
Wadhwa & Company at 18. 

75 Madras Regulation 1819, Bombay Regulation, 1827. These Regulations were supplemented by 
the State Prisoners Act, 1850, The State Prisoners Act, 1858 and The Prisoners Act, 1871. 
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Republic from the inroads of any such subversive elements, therefore, this power 

had to be conferred upon the State 79
• 

The First Act of Preventive Detention passed by Parliament under the 

above powers conferred by the Constitution was Act IV of 1950, which came into 

force in the 25th February, 1950 and was to cease effect on 1st April, 1951. On 

19th May 1950, the Supreme Court pronounced its decision in Gopalan v. State of 

Madras,80 declaring Section 14 ofthe Act ultra vires; the court observed: 

Section 14 contravenes the provisions of article 22(5) and article 32 in so 
far as it prohibits the person detained from disclosing to the court the 
grounds of his detention communicated to him by the detaining authority 
or the representation made by him against the order of detention, and 
prevents the court from examining them for the purposes aforesaid, and to 
that extent it must be held under article 13(2) to be void This however, 
does not affect the rest of the act, which is severable. As the petitioner did 
not disclose the grounds of his detention pending court's decision on this 
point, he will now be free to seek his remedy, i so advised, on the basis of 
those grounds. 

This led to passing of the Preventive Detention (Amendment) Act IV of 

1950, by which Sec. 14 of the Act IV of 1950 was omitted and some other 

changes were made. Subsequently by the Preventive Detention (Amendment) Act 

IV of 1951, the duration of the Act IV of 1950 was extended upto the 1st April, 

1952 and some provisions were inserted. In Krishna v. State of Madrai1
, the 

Supreme Court declared the Amended Act (IV) of 1951 valid. 

The Preventive Detention (Second Amendment) Act LXI of 1951. It not 

only extended the life of the original Act up to 31st December, 1954, but also 

introduced substantial provisions, such as Section 11A, to prescribe the maximum 

duration of an order of detention. In Godavari v. State of Bombal2 the Supreme 

Court upheld the validity of Section 11A (2), as inserted by the Second 

Amendment Act, 1952, holding that the sub-section did not offend against Article 

79 D.D. Basu, Commentary on The Constitution of India, 7th edition, Vol. D (1993), Universal 
Book Traders, at 177. 

80 AIR 1950 SC 27. 
81 (1951) SLR621. 
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14 by differentiating between detention orders which were confirmed before 30th 

September 1952 and those which were confirmed thereafter. 

The Preventive Detention Act was a temporary Act. Originally it was 

passed only for one year. Several times since then the term of the Act was 

extended until it expired at the end of 1969. 

B. ARMED FORCES SPECIAL POWER ACT, 1958. 

The precursor of the AFSP A appeared in the statute books at a crucial 

phase in India's freedom struggle- in the year 1942. In India Congress Committee 

in its August gth meeting, decided to launch the Quit India Movement. In 

Singapore, about 40,000 British Indian Soldier who had joined the Indian 

National Army were marching towards India from the eastern front together with 

the Japanese soldier. In the sweeping move, Congress was declared an illegal 

organisation. Prominent Congress leaders were arrested and jailed. A mass 

upheaval broke out all over India. The Viceroy Lord Linlithggow declared 

emergency all over British India and promulgated the Armed Forces (Special 

Powers) Ordinance, 1942 on August 15. 1942, conferring vaguely defined special 

powers to armed forces to arrest, use force (even to kill) civilians on mere 

suspicion. 

Five years later, on 15 August 1947, India got independence and became a 

sovereign Democratic Republic on 26th January 1950. But, in the remote North 

East comer of the country, the armed forces are enjoying today the same powers 

and privileges granted in the colonial Ordinance. In the new incarnation, the 

enabling legislation is called the Armed Forces (Special Powers) Act, 1958. 

Certain modifications were made to the 1942 Ordinance. They are: 

• The provision for declaration of emergency was replaced by the term 

'disturbed area'. 

• More vaguely defined powers were added (including the power to use 

force to even kill any person on suspicion of disturbing public order or 

45 



carrying weapons, to search any place without warrant or destroy any 

place on suspicion of being used by armed groups) to the old Ordinance; 

• The power to take action, given to an officer of the rank of Captain and 

above in the old Ordinance, was delegated to lower ranks including Junior 

Commissioned officers Non- commissioned officers. 

• The area of operation was confined to ethnically distinct North East 

region; unlike the 1942 Ordinance, which was applied to the Whole of 

India.83 

In the monsoon session of the Parliament in 1958, a Bill to replace the 

Ordinance was introduced. Some members opposed it on the ground that blanket 

powers being conferred on the army by this Act would lead to violation of 

Fundamental Rights. How ever inspite of opposition the bill was passed and 

became effective from May 22, 1958. Initially the Act extended to Assam and 

Manipur but slowly it got extended to Mizoram and Tripura too. 

C. Seven Sister's Effected by Terrorism and Insurgency: functioning of 

Armed Forces Special Powers in These States 84 

Northeastern India consists 7 States (also known as the seven sisters): 

Assam, Meghalaya, Tripura, Arunachal Pradesh, Mizoram, Manipur, and 

Nagaland. Tensions exist between these States and the Central Government as 
well as amongst the tribal people, who are natives of these states, and migrant 

peoples from other parts of India. The states have accused New Delhi of ignoring 

the issues concerning them. It is this feeling which has led the natives of these 

states to seek greater participation in self-governance. There are existing 

territorial disputes between Manipur and Nagaland. There is a rise of insurgent 

activities and regional movements in the northeast, especially in the states of 

83 See, Preeti Verma, The Terror Of POT A and Other Security Legislation: A Report on The 
People's Tribunal on The Prevention of Terrorism Act And Other Security Legislation, New 
Delhi, March 2004, Human Rights Law Net work, at 330-340. 
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Assam, Nagaland, Mizoram and Tripura. Most of these organizations demand 

independent state status or increased regional autonomy and sovereignty. 

i. N agaland85 

The first and perhaps the most significant insurgency was in Nagaland 

from the early 1950s until it was finally quelled in the early 1980s through a 

mixture of repression and cooptation. The National Socialist Council of 

Nagaland-Isak-Muivah (NSCN-IM), demands an independent Nagaland and has 

carried out several attacks on Indian military installations in the region. According 

to government officials, 599 civilians, 235 security forces and 862 terrorists have 

lost their lives between 1992 and 2000 

On June 14, 2001, a cease-fire agreement was signed between the 

Government of India and the NSCN-IM which had received widespread approval 

and support in Nagaland. Terrorist outfits such as the Naga National Council

Federal (NNC-F) and the National Council of Nagaland-Khaplang (NSCN-K) 

also welcomed the development. Certain neighbouring states, especially Manipur, 

raised serious concerns over the cease-fire. They feared that NSCN would 

continue insurgent activities in its state and demanded New Delhi scrap the 

ceasefire deal and renew military action. Despite the cease-fire the NSCN has 

continued its insurgency. 

In 2006, as compared to 2005, there was no significant variation in civilian 

and Security Forces inter- factional clashes led to increase in militants casualties 

from 60 to 116. In the current year till 31st March, 2007 there have been 61 

incidents resulting iin killing of 13 civillians. The corrresponding figures for 2006 

were 59 incidents and killing of 8 civillians. Increase in inter- factional clashes 

contributed to sharp increase in violence in the state. 86 

85 Ibid 
86 Status Paper on Internal Security Situation As on March 31, 2007, Ministry Of Home Affairs, 

Government oflndia at 18. 
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ii. Assam87 

After Nagaland, Assam is the most volatile State in the region. Beginning 

1979, the indigenous people of Assam demanded that the illegal immigrants who 

had emigrated from Bangladesh to Assam be detected and deported. The 

movement lead by All Assam Students Union began non-violently with 

satyagraha, boycotts, picketing and courting arrests. Those protesting frequently 

came under police action. In 1983 an election was conducted which was opposed 

by the movement leaders. The election lead to widespread violence. The 

movement finally ended after the movement leaders signed an agreement (called 

Assam Accord) with the central government in August 15, 1985. Under the 

provisions of this accord, anyone who entered the state illegally between January 

1966 and March 1971 were allowed to remain but were disenfranchised for ten 

years, while those who entered after 1971 faced expulsion. A November 1985 

amendment to the Indian citizenship law allows non citizens who entered Assam 

between 1961 and 1971 to have all the rights of citizenship except the right to 

vote for a period of ten years. New Delhi also gave special administration 

autonomy to the Bodos in the state. However, the Bodos demanded for a separate 

Bodoland which led to a clash between the Bengalis, the Bodos and the Indian 

military resulting in hundreds of deaths. 

There are several organizations which advocate the independence of 

Assam. The most prominent of which is the ULF A (United Liberation Front of 

Assam). Formed in 1971, the ULFA has two main goals, the independence of 

Assam and the establishment of a socialist government. The United Liberation 

Front of Assam has carried out several terrorist attacks in the region targeting the 

Indian Military and noncombatants. The group assassinates political opponents, 

attacks police and other security forces, blasts railroad tracks, and attacks other 

infrastructure facilities. The United Liberation Front of Assam is believed to have 

strong links with Nationalist Socialist Council of Nagaland (NSCN), Maoists and 

the Naxalites. It is also believed that they carry out most of their operations from 

87 http://www.alertnet.org/printable.htm?URL=/db/crisisprofiles/IN _ CLA.htm visited on 25.06.07. 
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the Kingdom of Bhutan. Because ofUnited Liberation Front of Assam's increased 

visibility, the Indian government outlawed the group in 1986 and declared Assam 

a troubled area. Under pressure from New Delhi, Bhutan carried a massive 

operation to drive out the United Liberation Front of Assam militants from its 

territory. Backed by the Indian Army, Thimphu was successful in killing more 

than a thousand terrorists and extraditing many more to India while sustaining 

only 120 casualties. The Indian military undertook several successful operations 

aimed at countering future United Liberation Front of Assam terrorist attacks, but 

the United Liberation Front of Assam continues to be active in the region. In 

2004, the United Liberation Front of Assam targeted a public school in Assam 

killing 19 children and 5 adults. 

Assam remains the only state in the northeast where terrorism is still a 

major issue. The Indian Military was successful in dismantling terrorist outfits in 

other areas, but have been criticized by human rights groups for allegedly using 

harsh methods when dealing with terrorists88
• 

iii. Tripura89 

Tripura witnessed a surge in terrorist activities in the 1990s. New Delhi 

blamed Bangladesh for providing a safe haven to the insurgents operating from its 

territory. The area under control of the Tripura Tribal Areas Autonomous District 

Council was increased after a tripartite agreement between New Delhi, the state 

88 Status Paper on Internal Security Situation As on March 31, 2007, Ministry Of Home Affairs, 
Government of India at 14. On September 18, 2005, a soldier was killed in Jiribam, Manipur, 
near the Manipur-Assam border by members of the ULFA. In compared to 2005, the number of 
violent incidents and killingshad marginally increased. In the current year till 31.04.07, there 
hae been 156 incidents resulting in Killing of 5 Security Forces and 99 civillians. The 
corresponding figures for 2006 were 85 incidents, and 31 civilians killed. One good thing was in 
Assam that the National Games have been successfully conducted from 9th Feburary till 18 
Feburary 2007. Additional central paramillitary forces were provided to the state to cope with 
the security requirements for the National Games. 

89 http://www.alertnet.org/printable.htm?URL=/db/crisisprofiles/IN_CLA.htm visited on25.06.07. 
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government of Tripura, and the Council. The government has since been brought 

the movement under control though certain rebellious factions stilllinger90
• 

iv. Manipur91 

In Manipur, militants formed an organization known as the People's 

Liberation Army. Their main goal was to unite the Meitei tribes of Burma and 

establish an independent state of Manipur. However, the movement was thought 

to have been suppressed after a fierce clash with Indian security forces in the mid 

1990s. On September 18, 2005, six separatist rebels were killed in fighting 

between Zomi Revolutionary Army and Zomi Revolutionary Front in the 

Churachandpur District92
. 

v. Mizoram93 

The Mizo National Front fought for over two decades with the Indian 

Military in an effort to gain independence. As in neighbouring states the 

insurgency was quelled by force.Mizoram remain by and large peaceful.94 

90 In 2006, the number of violent incidents and the persons killed declined. There was no let up in 
criminal incidents pressure on the insuurgents, 22 killed in 2006 compared to 21 in 2005. In the 
current year till 31.03.07, th enumber of incidents is 34 resulting in killing of 2 Security Forces 
and 6 civillians.Implimentation of the Memorandum of Settelment signed with National 
Liberation Front ofTwipra (Nyanbasi Group) has began and a sum ofRs. 5.5 Crores released to 
the State Government in 2006-2007. The total.pacage is for Rs. 55 Crores to be implemented in 
three years. 

91 http://www.alertnet.org/printable.htm?URL=/db/crisisprofiles!IN _ CLA.htm dated 25.06.07. 
92 On September 20, 2005, 14 Indian soldiers were ambushed and killed by 20 rebels from the 

Kanglei Yawol Kanna Lup (KYKL) terrorist organization, armed with AK-56 rifles, in the 
village of Nariang, 22 miles southwest of Manipur's capital Imphal. "Unidentified rebels using 
automatic weapons ambushed a road patrol of the army's Gorkha Rifles killing eight on the 
spot," said a spokesman for the Indian government.Currently there are 19 separate rebel groups 
operating in Manipur. In 2006, as compared to 2005, while there was a marginal decrease in 
terrorist incidents civillians casualties significantly declined. During the current year till 
31.03.07 there have been 166 incidents resulting in killing of 23 Security Forces and 28 
civillians.Manipur remains the worst hit in the terms of incidents of violence. Metei groups are 
largely responsible for violence in the State. Elections to the State Assembly were held in 
Feburary successfully. Adequate Central para millitary Forces were deployed. National 
Highway 53 (not in use for several years) has been commisioned and is fully in services so that 
supplies to Manipur can be maintained in cases of any blocade etc. on NH- 39. 

93 http://www.alertnet.org/printable.htm?URL=/db/crisisprofiles!IN _ CLA.htm dated 25.06.07. 
94 Status Paper on Internal Security Situation As on March 31, 2007, Ministry Of Home Affairs, 

Government oflndia at 12. 

50 



vi. Meghalaya 

The number of violent incidents remained at the same level in 2006 as in 

2005. There were no casualties of Security Forces in 2006. Civillian killings, 

however, increased from 1 to 6. The counter insurgeny operations against the UGs 

have continued and the number of the UGs killed in 2006 is lmost at the same 

level as in 2005. In the current year till 31.03.07, there have been only 3 incidents 

of violence and there has been no casualties. 95 

D. TERRORIST AND DISRUPTIVE ACTIVITIES ACT 

In the eighties the Law of anti terrorism embodied in the Terrorist and 

Disruptive Activities (Preventive) Act, 198796 and the National Security Act, 

198097 both of which were effectively used to tackle the problem of terrorism. 

The emerging need for a legislation to combat terrorism has been will explained 

in the objects of the Terrorist and Disruptive Activities ACt or follows: 

Terrorists had been indulging in wanton killings, arson, looting of 
properties and other heinous crimes. As a result of which several innocent 
lives have been lost and many suffored serious injuries. In planting of 
explosive devices in trains, buses and public places, the object to terrorise, 
to create fear and panic in the mind of citizens and to disrupt communal 
peace and harmony is clearly discernible. This is a new and overt phase of 
terrorism which requires be taking serious note of and dealing with 
effoctively and expeditiously. The alarming increase in disruptive 
activities is also a matter of serious concern. "98 

The constitutional validity of law the terrorist related all was challenged in 

Kartar Singh's case99 which was heard by a constitutional comprising five cru 

elite judges who have dealt with each and every provision in the enactments and 

upheld the constitutional validity of a:ll the provisions of same section 22 of 

TADA. 

95 Status Paper on Internal Security Situation As on March 31, 2007, Ministry Of Home Affairs, 
Government oflndia at 22. 

96 Hereinafter referred to as T ADA. 
97 Hereinafter referred to as NSA. 
98 The Terrorist And Disruptive Activities (Prevention) Act, 1985 (Act 31 of 1985), Object And 

Reasons of the Act. 
99 1994 Cr. L. J. 3139 (SC). 
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Terrorism in India can be attributed to India's many low intensity conflicts 

within its borders. If terrorism can be defined as ''peacetime equivalent of war 

crime", 100 then these sites of low intensity conflicts are prime spots for terrorism 

in India. The regions with long term terrorist activities today are Jammu and 

Kashmir, Central India (Naxalism) and Seven Sister States (independence and 

autonomy movements). In the past, the Punjab insurgency led to terrorist 

activities in the Indian state of Punjab as well as the national capital Delhi (Delhi 

serial blasts, Anti-Sikh riots). The increased terrorist activities, all pointing to 

Islamic terrorism, have given rise of right-wing politics , leading to violence 

(Godhra Riots) and the Bombay bomb blasts. In recent times, the Delhi and the 

V aranasi bomb blasts were aimed not against the Indian state but were aimed to 

trigger a Hindu-Muslim schism. The perpetrators of terrorism have been members 

of armed opposition groups. Allegations of the involvement of state agencies of 

foreign nations have been made. The terrorist activities have gone up significantly 

after 1990 following the involvement of Pakistan government under the cover of 

its intelligence agency lSI and Islamic militant groups armed, trained and 

financed by Pakistan. 

i. PUNJAB: OPERATION BLUE STAR 

Hindu revivalist claimed Sikhism to be another branch of Hinduism as the 

Sikhs insisted on having separate identity. 101 Report of the Government census of 

1911- 1921 showed that out of two dozen Sikhs sects in Punjab in the beginning 

of the century, moved towards more unified and monolithic 'Keshdhari' Sikh 

identity. 102 The expansion of the Arya Samaj gave impetus to the 'Singh Sabha 

Movement', which organised the Sikhs103
• 

100 Ibid 
101 Khushwant Singh, A History ofThe Sikhs, Vol. 2: 1937-1979, (1996), at 146-7. 
102 Raju A. Kapur, Sikh Separatism: The Politics of Faith, (1987), Allen and Unwin, London at 

31-32. 
103 Harji Malik, 'A Historical Legacy', on Amrik Singh (ed.) Punjab in Indian Politics: Issues 

and Trends, (1985), at 2. 
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Sant Bhindranwala and his disciples had began to fortify the Akal Takht 

and the Golden Temple at Amritsar- Two of the most sacred shrines of the Sikhs 

-in anticipation of an attack by the Indian Army. When the attack came on 5th 

June 1984, attempts by the Army to enter the fortified Temple without damaging 

it failed, and army tanks were brought in to enable the Army to enter the fortified. 

Sensitive about the Hindus denying them a separate entity the Singh Sabha 

was extremely suspicious about the multiplicity of the Sikhs identity104
• A move 

towards an organised religion was replacing the older pluralist paradigm by a 

more uniform identity. The Sikh Gurudwara Act, 1925, passed by British rulers 

after a long agitation, defined the Sikhs as, 'one who believes in the ten gurus and 

the Granth Sahib (the Holy Scriptures) and is not a 'palit' (apostate)105
.' The 

definition under this Act did not include most sects listed as Sikhs in the census 

reports in the early part of the century. The Act heightened communal tensions in 

the erstwhile Indian Punjab106
• The Cripps Mission of 1942 widened this divide 

and gave impetus to the demand for Pakistan, a course that later affected the Sikh 

leadership in its own way107
• The Akali Dal issued a pamphlet proposing a Sikh 

ruled 'Azad Punjab' (free Punjab) 108
• In 1944, when the Congress Leader 

published a controversial formula which suggested among other things, the areas 

of Muslim dominance be demarcated, Akali leader stated for the Sikhs were a 

separate nation109
• Punjab's worst experience of the century witnessed when it had 

to be partitioned between India and Pakistan in 1947110
• The aftermath of 

104 Harjot Oberoi, The Construction of Religious Boundaries : Cultural Identity and Diversity in 
The Sikh Tradition, (1994), at 25. Oberoi views the Singh Sabha as a new cultural elite which 
aggressively usurped the right to represent others within this singular tradition. Its ethnocentric 
logic subsumed other identities and dissolved alternative ideas. Such as asceticism under a 
monolithic, codified and closed. 

105 Cole and Sambhi, The Sikhs: Their Religious and Beliefs and Practices (1978), at 160. 
106 Rai Satya, Partition of Punjab: A study of Its Effects on The Politics and Administration of the 

Punjab, (I) 1947-56; (1965), at 27 Rai view many other apparently progressive measures were 
passed in such a way that the muslim and Sikhs cultivators were loggerhead with . 
predominantly money lenders. 

107 P.M. Sharma Kumar, A Sood and Manda, Punjab Crisis: Contexts and Trends, (1984), at 33. 
108 Rajiv A. Kanpur, Sikh Separatism: The Politics of Faith, (1987), at 207. 
109 Ibid at 208. 
110 Marji Malik, A Historical Legacy, On Amrik Singh (ed), Punjab in Indian politics : Issues and 

trends (1985), at 2. 
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freedom and the process of partition saw unparalleled violence and massacres of 

all three communities Hindus, Muslims and Sikhs. The violence was 

unprecedented in history111
• After Independence, when Constitution of India was 

finalised, the Ak:ali leadership did not find the Prime Minister's promise to set up 

an area in the north where Sikhs could experience the "glow of freedom" reflected 

in it112
• The draft provoked the two Sikh members of the Constituent Assembly 

that they refused to endorse the Constitution, pleading that it was against the 

minorities' interest113
• 

Indian Constitution being democratic and secular has quasi-federal 

structure114
• A secular foundation to the nation's political system also kept 

religious and sectarian politics at bay. A large section of Sikh community 

supported congress even though not satisfied with the political programme. Its 

grievances resurfaced over a decade later during the 'Punjabi Suba' movement by 

Master Tara Singh and Sant Fateh Singh. They demanded a new state out of the 

unified Punjab, with Punjabi as its officiallanguage115
: The movement succeeded 

in rallying a cross-section of Sikhs behind it, and among the campaign's 

sympathisers was a section of Congress Leaders in New Delhi. The prime 

minister of India in 1996, proposed the division of Punjab116
• All major political 

parties of the opposition, except the Hindu Jana Sangh, supported the proposal117
• 

In 1966, what was left of Indian Punjab after partition was further divided into 

Punjab, Haryana and Himachal Pradeshll8. The 'Punjabi Suba' was a major 

victory for its leadership, which fought the Congress Party in the subsequent 

election in 1967 and 1969 with the help of other opposition partiesll9
. 

111 West Hull, Man's Fellowship address in London on February 17, 1950, Daily Mail, February 
18, 1950. Harold Wilberforce Bell, a man with 35 yrs of diplomatic service in India from 
1918 to 1939 claimed that upwards of200,000 people were massacred. 

112 Rajiv Kapur, Sikh Separatism: The Politics of Faith, (1987) at 234. 
113 Ibid at 256. 
114 Preamble of the Constitution oflndia. 
115 See, generally Devendra Singh; Akali Politics in Punjab (1964-1985): (1993) New Delhi, 

National Book Organisation at 133. 
ll

6 Ibid at 134. 
117 Ibid 
liS Ibid 
ll

9 Ibid. 

54 



Central Government evolved second method of eliminating or suppressing 

minorities in the country, particularly the Sikh and Muslim communities. In the 

name of enacting special security legislations, the Terrorist - Affected Areas 

(Special Courts) Act, 1984 Punjab, was first passed by the Parliament on 23rd 

May 1985. 120 It came into force on 14th July 1985. Thereafter, the Terrorist and 

Disruptive Activities (Prevention) Act, 1985, was enacted. This Act was allowed 

to lapse and the Terrorist and Disruptive Activities (Prevention) Act, 1987 was 

enacted on 24th May 1987. An amendment was made in this Act through Act No. 

43 of 1993 and, after few more amendments from time to time. 

One of the Members of Parliament121 expressing his view during the 

discussion on the Bill on the Terrorists and Disruptive Activities (Prevention) Act, 

1987 stated: 

" .... Punjab is burning. The legend goes that in the rivers of Punjab milk 
used to flow but they are now drenched with blood. There is hatred all 
over. What is a democratic solution for Punjab? How many women are 
beating their breasts every night? We feel the pinch only when our near 
and dear ones get killed. " 

Yet another Member of Parliament122 speaking on the Bill presented 

before the House said: 

"Today terrorism has not remained confined to Punjab only. It has rather 
spread to every corner of the country. The same terrorism which exists in 
Punjab is making its presence felt in Delhi and Maharashtra also ....... " 

Another Member of Parliament 123 taking part in the debate on the Act of 

1987 spoke thus: 

"..... The Han. Members know that we are not dealing with normal 
peaceful times. We are dealing with extraordinary times. Shri Satyendra 

120 See, Preeti Venna, The Terror Of POTA And Other Security Legislation: A Report on The 
People's Tribunal on The Prevention of Terrorism Act And Other Security Legislation, New 
Delhi, March 2004, Human Rights Law Net work, at 96-103. 

121 Parliamentary Debates. 
122 Ibid 
123 Ibid 
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Narayan Singh has said that not only for Punjab but do something for 
Bihar also because in the garb of political party etc. greater terrorism is 
prevailing there also." 

ii. BIHAR 

Although terrorism in Bihar is not considered a major issue in the state, 

existence of certain groups like the CPI-ML, Peoples war, MCC, Ranvir Sena and 

Balbir militias is a major concern as they frequently attack local policemen and 

politicians. Poor governance and the law and order system in Bihar have helped 

increase the menace caused by the militias. The Ranvir Sena is a militia of 

forward caste land owners which is taking on the might of powerful Naxalites in 

the area. The State has witnessed many massacres by these caste groups and 

retaliatory action by other groups. All the militias represent interest of some caste 

groups. The main victims of the violence by these groups are helpless people 

(including women, old and children) who are killed in caste massacres. The state 

police is ill equipped to take on the Ak-47, AK-56 of the militants with their 

vintage 303 rifles. The militants have used landmines to kill ambush police parties 

as well. The root cause of the militant activities in the state is huge disparity 

among different caste groups. After Independence, land reforms were supposed to 

be implemented, thereby giving the low caste and the poor a share in the lands 

which was till then held mostly by high caste people. However due to caste based 

divisive politics in the state land reforms were never implemented properly. This 

led to growing sense of alienation among the low caste. Communist groups like 

CPI-ML, MCC and People's War took advantage of this and instigated the low 

caste people to take up arms against establishment which was seen as a tool in the 

hands of rich. They started taking up lands of rich by force killing the high caste 

people. The high caste people resorted to use of force by forming their own army 

Ranvir Sena to take on the naxalites. The State witnessed a bloody period in 

which the groups tried to prove their supremacy by mass killings. The Police 

remained a mute witness to these killings as it lacked the means to take any 

action. However now the Ranvir Sena has significantly weakened with the arrest 
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of its top brass. The other groups are still active. Many a times politicians use 

these groups for their advantage. 

There have been arrests in various parts of the country, particularly those 

made by the Delhi and Mumbai police in the recent past, indicating that 

extremist/terrorist outfits have been spreading their networks in this State. There 

is a strong suspicion that Bihar is also being used as a transit point by the small

arms, fake currency and drug dealers entering from Nepal and terrorists reportedly 

infiltrating through Nepal and Bangladesh. 

E. PREVENTION OF TERRORISM ACT, 2002 

Prevention of Terrorism Bill - 2000 was taken for the discussion by the 

Law Commission of India124 since December 2000 by organising two mega 

seminar in the capital New Delhi, neither the opposition parties nor the human 

rights activities came out with a concrete suggession or modification to the 

intended bill. The bill was first formulated in 24th October 2001 in the form of an 

ordinance The Prevention of Terrorism Ordinance- 2001' by the President of 

India while invoking the power vested in him under Article 123 of the 

Constitution of India, as parliament was not in the session. The bill could not be 

taken up for discussion during the winter session of the parliament the and 

validity of the ordinance was getting over then again Central Government 

requested the President tore- promulgate the ordinance with some modifications, 

until the Budget Session of the Parliament commenced on 25th Feburary 2002. 

The Protection of Terrorism Act was finally passed in the joint sesssion on 26th 

Feburary 2002 of the Indian parliament which lasted for 9 to 10 hours. Now with 

the passage of bill, the 'Prevention of Terrorism Ordinance' (POTO) has thus 

become 'The Prevention ofTerrorism Act, 2002' (POTA) having an applicability 

all over the Union which is aimed at 'prevention of and for dealing with, 

terrorist activities and or matters connected therewith' going by the preamble of 

the law. 

124 Law Commission 173rd Report, Government of India. 
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Prevention of terrorism Act was brought as twin- legged approach, 

by dealing with the terrorism as an offencein one hand, and on the other for steps 

that could be termed as defensive in nature. From past experience in the 

enforcement of special anti-terror legislation adopted earlier in the country, and 

conscious of the fact that the extra-ordinary nature of the powers and procedure 

provided by this new special law were prone to abuse for ulterior purposes by law 

enforcing agencies and pressure groups, the Legislature declared its intent to 

prevent such misuse by referring to the fact that "adequate safeguards" were being 

engrafted in the law. 125 

The constitutional validity of the Statute, Prevention of Terrorism Act 

came before in the Supreme Court in the case of People's Union for Civil liberties 

v Union oflndia126 where court observed: 

" ... Court cannot go into and examine the 'need' ofPOTA. It is a matter of 
policy. Once legislation is passed the Government has an obligation to 
exercise all available options to prevent terrorism within the bounds of the 
Constitution. "127 

It further went to the extent of observing: 

" ... this Court has repeatedly held that mere possibility of abuse cannot be 
counted as a ground for denying the vesting of powers or for declaring a 
statute unconstitutional. "128 

F. UNLA WFULL ACTIVITIES (PREVENTION) ACT, 2004 

The Prevention of Terrorism Act, which the National Democratic Alliance 

government insisted was the remedy to deal with terrorist activities in India, is 

being repealed by its successor, the United Progressive Alliance. The abolition of 

POTA was the Manmohan Singh government's first major policy decision after 

taking office in May. The Union Cabinet approved the decision on Friday, 

125 Objects and Reasons of Prevention of Terrorism Act, 2002. 
126 AIR 2004 SC 456. 
127 Ibid. 
t2s Ibid. 
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September 1 7. The only thing that remains now IS for the government to 

promulgate an ordinance repealing the act. 

It is unlikely that a new anti-terror law will be enacted after the many 

controversies that Prevention of Terrorism Act and, before it, T ADA generated. 

The new Congress-led government's argument is that India already has a number 

of stringent laws like the National Security Act and the Unlawful Activities 

(Prevention) Act to check terrorism. Prevention of Terrorism Act was the only 

law dealing explicitly with terror funding in addition to other aspects of terrorism. 

Officials say that after it is repealed, the government may amend FEMA to make 

it more stringent. The amended Unlawful Activities (Prevention) Act will also 

have provisions to check the funding of terrorist groups. 

The repeal of India's Prevention ofTerrorism Act (POTA) brought with it 

proclamations from certain corners that a great triumph for civil liberties had been 

achieved in India. At first glance, this appears plausible. However, the ensuing 

promulgation of the Unlawful Activities (Prevention) Amendment Ordinance, 

2004, which is designed to incorporate the essential provisions of Prevention of 

Terrorism Act, should have by now served to extinguish any premature 

enthusiasm. 

The Ordinance gives lie to the loud pronouncements of the newly elected 

Central Government - explicitly reiterated in the Government's Common 

Minimum Programme (CMP) -that "given the abuse of Prevention of Terrorism 

Act that has taken place, the UP A government will repeal it, while existing laws 

are enforced strictly." The gist of this is that no new laws would be necessary 

beyond the existing criminal laws. The Ordinance contradicts this. 

There are, without question, notable improvements in the Ordinance, and 

these must be commended. There are also sections that include verbatim 

provisions from the repealed Prevention of Terrorism Act, provisions that were 

repeatedly misused under Prevention of Terrorism Act and may equally continue 
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to be misused under the Ordinance. And lastly, additional provisions have been 

included, which, rather than amend the deficiencies of Prevention of Terrorism 

Act, only serve to further erode the rights of the accused. The Ordinance as it 

presently stands, before examination, revision and eventual adoption by 

Parliament, is certainly no triumph for civil liberties. 
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