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CHAPTER I 

INTRODUCTION 

The genesis of terrorism, as a global problem in the modem times, is 

attributed to development of political situation in the world during the late 60s 

in the 20th century. However, it is not a modem phenomenon as it has been in 

existence since the days of ancient Greece, in medieval Italy. The origin ofthe 

present day terrorism can be traced to the Sinai War of June 1967 when in an 

Israel decimated the armed forces of some of the Middle East countries in few 

days and occupied large tract of their land. The Arab world has since then 

been simmering with anger and rage leading to the beginning of 

"contemporary wave of terrorism" in the Middle East in 1968. The first 

manifestation of moving away from the conventional war and confrontation 

between the Israeli and the Arab was the seizure of an American Airline by a 

Palestinian sympathizer. Terrorism is no longer a technique of protest but has 

become a global apparatus to challenge the number one superpower in the 

unipolar world. What had not been reckoned earlier was the way in which 

religion was to become enmeshed with the political aspiration. 

The acceptability of violence in a society is dependent on whether 

terrorism is perceived to be a valid form of protest and is thus; closely linked 

to the level of support a group can hope to receive from their society at large. 

This does not necessarily suggest that, if support is lacking, terrorists will 

renounce violence because it is counter-productive. A part of their problem is 

that terrorist organisations often have difficulties in moving away from 

violence. Terrorism, as an effective weapon, has thus appeared as a serious 

challenge to the world order and cannot be overlooked or washed away. In the 

words of R. Venkatraman, the former President of India, the response to this 

"spectrum of challenges" has to be "multi-dimensional". In his inaugural 

address at the 21st Annual Conference of the Indian Society of International 
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Law, he underlined the "need to mobilize the processes of ratiocination that 

have taken the shape oflegal enquiry" 1
• He said "Lego-philosophic minds can 

arrest the world in so arranging or ordering human affairs as to make them 

consistent with the evolution of collective human thought. What is involved in 

the process is not just the maintenance ofthe powers ofthe States or "order" 

but "order" with "law". Within the boundaries of a State the balance is not so 

difficult to maintain. But in trans-national affairs, the task becomes difficult"2
• 

Terrorism has become the most powerful hazard to international 

security, and terrorism driven by religious extremism, is doubly so. Plural and 

open democracies are the targets of the scourge of terrorism that strikes at the 

very root of tolerance, the mainstay of civil society in a free world. India has 

been battling with surge in terrorism driven by religious extremism for many 

years. 

Behind every terrorist action there is a cause, a political goal, which 

could not be achieved or articulated through conventional methods of protest 

and agitation. The roots of terrorism lie in misery, frustration and sense of 

injustice arising from neglected cause and political objectives which the 

terrorists bring into public focus by symbolic acts of violence, invariably 

directed against innocent targets. 

Many factors have contributed to the rise of ethno- religious, linguistic 

and regional conflicts in India. They include colonial legacies, the forces of 

modernisation, the exigencies of electoral politics, the movement of ethnic 

populations across porous borders and the decay of indigenous political 

institutions. 

1 Malimath, Committee Report on Criminal Justice Reform, March 2003, Government of 
India at 216- 217. 

2 Ibid 
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India's social structure has been a unique blend of diverse religions, 

cultures and ethnic groups. Despite these numerous social, cultural, religious 

and racial diversities, India still remains a largely unified society. But one has 

to agree to the fact that in India politics is caught up in the violence of 

opposing factions by which they are shaped, and through which they are 

shaped, and through which they prosper. In that situation, democracy itself is 

a spur to violence. When societies are divided, democracy adds depth to the 

sense of division. Political considerations, of late, have had their own way in 

ushering in the era of ethnic conflicts in the Indian subcontinent. The more 

dangerous aspect has been ruthless and cynical use of communal and ethnic 

contradictions by political gains. Monsters of communal and ethnic separatism 

and conflicts were created or encouraged out of such expediency. 

In Punjab, it was a problem of prosperity combined with unequal 

distribution of wealth due to results of Green Revolution boom. The rich 

Punjabi farmers, in search of investing their surplus for better returns, found it 

compelling to capture State power. Further marginalization of small and 

landless peasants forced them into militancy for bare survival. By contrast the 

situation in Jammu & Kashmir, Assam, and the North East States has been 

one of economic neglect and discrimination in the perception of the affected 

masses. Even when national funds were allocated they did not reach the 

targeted groups, because of the corruption of bureaucrats, politicians, and 

other mediators. 

The functioning of the federalism has, nevertheless, had undesirable 

. implications for the ethnic scene in India. The linguistic reorganisation of the 

States gave impetus to various groups of specific cultural markets and ethnic 

identities to seek political expression and legitimacy. This was because ethnic 

identity was provided a territory under the scheme of reorganisation. The 

importance of ethnic territory in ethnic conflict is very crucial, as it can be 

gathered from examples of Punjab and Kashmir. 
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Punjab was afflicted by terrorism, which lasted over a decade. Jammu 

& Kashmir has been facing the challenge of insurgency since 1989. The North 

Eastern States are confronting insurgent movements rooted in ethnicity and 

sub- nationalism. Every militant movement has a distinct identity moulded by 

its geopolitical and socio- economic context. Terrorism in Punjab was 

different from the ongoing insurgency in Jammu and Kashmir, while the 

North Eastern insurgency has little in common with either. However, all these 

movements shared a common genesis- that is misgovernance of the State, 

reflected in the unresponsiveness of the administration to the demands and 

grievances of the people, and the inaction of the establishment. 

India has also been a victim of cross- border terrorism. Pakistan's role 

in spreading terrorist activities in Punjab and Jammu & Kashmir is well 

known. Proper co-ordination in interception and the commitment of the State 

and its police in countering such activity lay at the root of the control of 

terrorism in Punjab. But in the case of Kashmir, terrorism still persists because 

Pakistan has taken recourse to the concept of jehad to fulfill its long time 

policy of securing Kashmir from India. Actually, Pakistan's inclination of 

using force to annex Kashmir has been apparent from the very beginning. The 

blue print of aggression against Kashmir, which was drawn in 1947-48, 

continues to be followed as policy even today. Attacks by infiltration in 1965, 

which led to the second Indo- Pakistan war, Pakistan's proxy war since 1988, 

and the Kargil offensive of 1999, confirm that Pakistan prefers to follow a 

policy of confrontation in Kashmir. 

In 1988-89, Pakistan began expanding its operations to sponsor and 

promote separatism and terrorism primarily in Kashmir, as a part of long-term 

strategic programme, and also to avenge the loss of Bangladesh. 
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The country has suffered huge casualties amongst civilians as well as 

security forces, besides colossal damage to private and public property, due to 

terrorist incidents. Annual Reports of the Ministry of Home Affairs in the 

chapter on internal security gives an idea about the impact of terrorism in not 

only the State of Jammu and Kashmir alone but in whole country. An analysis 

of some of the recent terrorist attacks indicates that terrorist organisations 

have used the existing organised crime networks. Terrorist groups and these 

crime syndicates have international links with similar organisations and are 

supported by foreign agencies inimical to our interests. Their activities are 

being financed through international money laundering and drug trafficking, 

thus creating an intricate web of crime, terror and trafficking in arms and 

drugs. Experience in some of the chronically insurgency affected states shows 

that terrorist outfits with initial political objectives sooner or later degenerate 

into mercenary groups. 

India is among the worst victims of terrorist violence in recent 

decades. In the face of this massive threat, despite severe limitations, the 

Indian State responded with a reasonable degree of success. Extra-territorial 

sponsorship of terrorism, porous borders, diplomatic complexities in dealing 

with safe havens across the border and the deficiencies in our own criminal 

justice system have made the task of countering terrorism extremely arduous 

and complex. And yet the valour and sacrifice of our security forces, the 

alertness and high degree of cohesion among various agencies, a broad 

political consensus backed by strong public opinion, democratic legitimacy of 

the State and the economic and social strengths that form the bedrock of our 

nation have greatly helped us withstand the onslaught of terror. The Indian 

response to terrorism has had significant success. Terrorism was totally 

eliminated from Punjab; Mizoram, which at one point of time was infested 

with insurgency, is now a peaceful state; there has been a decline in violence 

in Jammu and Kashmir, too. Several attempts of terrorists have been thwarted 

by timely action in any parts of the country. 
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The success of counter-terrorism strategies in Punjab has also 

highlighted the importance of a well-coordinated strategy. The security forces 

have to win the confidence and support of the local people. Highhanded action 

by security forces, especially violations of human rights tend to alienate the 

local people who may then fall prey to terrorist designs. 

Terrorism being a serious threat to the internal security of a State in 

general and organised life of its community in particular, the Indian 

parliament enacted the anti- terrorist laws to combat the multi- dimensional 

threats posed by the growing menace of terrorism in the country. A multi

pronged approach is needed. As these are special laws to deal with the 

extraordinary situation created by terrorism, it is quite natural that they 

contain some extraordinary provisions, which do not find place in the ordinary 

laws applied in normal situations. Socio-economic development needs to be 

taken up on a priority basis so that the local people do not fall into the trap of 

terrorists; the administration and the service delivery mechanisms need to be 

geared up so that the legitimate and long standing grievances of the people are 

redressed promptly and therefore cannot be exploited by terror groups. Strong 

measures are required to deal with criminal elements but with respect for 

human rights. To ensure this, the law enforcement agencies have to be 

supported with an appropriate legal framework, adequate training, 

infrastructure, equipments and intelligence. With the spurt in terrorism in 

recent years, many countries have enacted appropriate and stringent anti

terrorism laws. India too has had two enactments for dealing with terrorism in 

the past - (ii) The Terrorist and Disruptive Activities (Prevention) Act, 1985 

(allowed to lapse in 1995), and (iii) The Prevention of Terrorism Act, 2002 

(repealed in 2004). However, both these legislations were allowed to 

lapse/repealed as it was contended that the powers conferred on the law 

enforcement agencies had the potential for misuse. The law commission in its 

173rd Report (2000) examined this issue and highlighted the need for a law to 

deal firmly and effectively with terrorists. It also drafted "The Prevention of 
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Terrorist Activities bill". The Supreme Court has also upheld the 

Constitutional validity of anti-terrorism laws. Many have urged that a strong 

legal framework be created to deal with terrorism. Clearly there is a felt need 

to strengthen the hands of security forces in the fight against terror, even as 

human rights and constitutional values are protected. 

The legislature while drafting the anti-terror legislations kept in mind 

the fact that an extraordinary situation calls for an extraordinary remedy for 

this motive the anti- terror legislations contain some stringent provisions. One 

has to bear in mind the fact that the problem of terrorism calls for adoption of 

drastic measures without which the State cannot hope to protect the rights and 

freedoms of the people. 

Terrorism signifies debasement of the personal freedom of the 

terrorists and destruction of the personal freedom of the fellow human beings. 

Personal freedoms means the freedom of every law abiding individual to think 

what he will, say what he will and go where he will on his lawful mission 

without any let or hindrances from any person. But this freedom has to be 

matched with the law of the community in which the individual lives. 

Therefore, every individual should respect the rights and freedoms of other 

individuals and carry out his lawful obligations to the community, 

remembering that his is not the only will in the world and since it is the law 

which resolves the conflicts of wills exist within a community, the law must 

be respected under all circumstances. In other words, the ideal of the free 

individual can never mean that the individual is completely unstrained and 

devoid of any responsibility towards his fellow human beings and the 

community. Right and duty can be considered as two sides of the same coin. 

Neither right can survive without duties or any freedom without obligation. 
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Implicit in the concept of the rule of law is the recognition of the need 

to strike balance between liberty and public order and since law provides this 

balance, the anti- terrorist laws emerge as the dividing line between the chaos 

and order. In the context of the serious threats to the human rights by the 

terrorists, these laws should be looked upon as defenders rights and freedoms 

rather than as their destroyer. 

There should be no reservations in expressing the view that the anti

terrorist legislations enacted by the Indian Parliament to combat terrorism in 

India are very much in tune with the principles set out in the Universal 

Declaration of Human Rights. These rights and freedoms may in no case be 

exercised contrary to the purposes and principles of the United Nations. As 

the terrorists exercise their rights and freedoms contrary to the purposes and 

principles of United Nations and, thereby, they jeopardize life, liberty and 

property of the fellow human beings, the anti- terrorist laws rightly limit the 

rights and freedoms of the perpetrators of terrorism in order to protect the 

rights and freedoms of the law- abiding members of the society and meet the 

just requirements of morality, public order and the general welfare in the 

society. However, the very fact that these laws contain somewhat unusual 

provisions underscores the need to guard against their misuse in the course of 

their enforcement. 

The northeastern region of India comprised of seven States (often 

called the seven sisters) namely Assam, Arunachal Pradesh, Manipur, 

Meghalaya, Mizoram, Nagaland, and Tripura. This region has more than 200 

ethnically diverse groups_ with distinct languages, dialects and socio-cultural 

identities. Some parts of this region have been suffering from militancy for 

several decades. Militancy in the region started with the Naga movement way 

back in the early 1950s and rose to serious levels in Manipur in the 1960s. 

Large-scale immigration into Tripura gave birth to militancy there in the 

1960s. Militancy in Assam, on the foreigner's issue, has multiplied and spread 
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to any new areas. The numerous militant movements in the region have 

different objectives. A few movements seek outright secession from the 

Indian Union some aspire for separate Statehood while others demand greater 

autonomy within the existing State. Extortion and abduction are frequently 

resorted to by some of the militant groups. Apart from causing huge loss of 

human lives, militancy has hampered economic development of the region. 

The situation is compounded by the involvement of some foreign intelligence 

agencies, which are providing material support to the insurgents besides; the 

long porous international borders have facilitated the movement of these 

groups and the smuggling of arms. Corruption, economic deprivation and 

unemployment are driving segments of youth into the fold of and trafficking 

in arms and drugs. Experience in some of the chronically insurgency affected 

states shows that terrorist outfits with initial political objectives sooner or later 

degenerate into mercenary groups. 

India is among the worst victims of terrorist violence in recent 

decades. In the face of this massive threat, despite severe limitations, the 

Indian State responded with a _reasonable degree of success. Extra-territorial 

sponsorship of terrorism, porous borders, diplomatic complexities in dealing 

with safe havens across the border and the deficiencies in our own criminal 

justice system have made the task of countering terrorism extremely arduous 

and complex. And yet the valour and sacrifice of our security forces, the 

alertness and high degree of cohesion among various agencies, a broad 

political consensus backed by strong public opinion, democratic legitimacy of 

the State and the economic and social strengths that form the bedrock of our 

nation have greatly helped us withstand the onslaught of terror. The Indian 

response to terrorism has had significant success. Terrorism was totally 

eliminated from Punjab; Mizoram, which at one point of time was infested 

with insurgency, is now a peaceful state; there has been a decline in violence 

in Jammu and Kashmir, too. Several attempts of terrorists have been thwarted 

by timely action in any parts of the country. 
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The success of counter-terrorism strategies in Punjab has also 

highlighted the importance of a well-coordinated strategy. The security forces 

have to win the confidence and support of the local people. Highhanded action 

by security forces, especially violations of human rights tend to alienate the 

local people who may then fall prey to terrorist designs. 

It goes to the credit of the security forces that they stood as a bulwark 

against these forces of disintegration and saved the nation. 

Human relations on all levels have been characterized by decisions 

demonstrating who gets what, when and how often accompanied by the threat 

and use of force. Political and ideological violence, which sometimes arises 

from, and contributes to such conflict, is commonly known as terrorism. The 

process of force taking the form of random and systematic intimidation, 

coercions, repression or destruction of human lives and property used 

intentionally by an organized group to create a climate of extreme fear in 

order to obtain a vowed realistic or imaginary goals. 

The first and foremost problem with respect to the terrorism, which 

attracted the attention of jurist relates to the definition of terrorism. There has 

been lot of confusion and contradiction as to its definition. An attempt to 

arrive at an internationally accepted definition of terrorism was made in 

League of Nations but the Convention drafted in 1937 never came into 

existence. Lack of agreement on the definition among the member states was 

the reason. The situation in India in this context is not much different. The 

present study will deal with the problem as to why it was not possible to give 

precise definition of terrorism. 
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The next problem with respect to terrorism is to find out suitable place 

under the law i.e. International Instruments to combat terrorism. The series of 

plane hijacking gave rise to international concerns. Geneva Convention on the 

High Seas came into force on 29 April 1958, which had included acts of 

violence on board, a private aircraft in a broadened formulation of piracy and 

had made an appeal to all countries to co-operate in suppressing. Such acts 

proved thoroughly inadequate to meet the situation created by the tremendous 

in the sixties of air piracy cases. 

Convention on· Taking Hostages clearly lay down that the taking of · 

hostage is an offence of grave concern to the international community and that 

it is urgently necessary to develop international co-operation between state 

devising and adopting effective measures for the prevention, prosecution and 

punishment of all acts of taking hostages and manifestation of international 

terrorism. 

The problem of terrorism, violence, which endangers or takes innocent 

lives or jeopardizes fundamental Conventions and Protocols, has been under 

consideration of the General Assembly since 1972. The Assembly 

recommen~ed measures to prevent international terrorism which endangers or 

takes innocent lives, and study of the underlying causes of those forms of 

terrorism and act of violence which lies in misery, frustration, grievances and 

despair and which, cause some people to sacrifice human lives, including their 
' 

own in an attempt to effect radical change. Security Council adopted 

resolution after the 11 September attack in New York and Washington on 28th 

September 2001 with steps and strategies to combat terrorism. An attempt will 

be made to study these Conventions, Instrument and Resolution. 
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In India there are various forms of criminal acts and offences resorting 

to terrorism. There are organized group of persons resorting to violence for 

putting pressure upon National Government to satisfy their political goals, 

takes guerilla warfare, attack police chowki to cause terror, cause fire to loot 

the public and private property, take hostage of civil population or 

Government staff for putting demand of the release of the member of their 

own group and demand for the right of self determination is indirectly 

undertaken by the terrorist attacks. Indian Penal Code is comprehensive piece 

of legislation embodying the general principles of penal law of the country 

and the provisions of punishment for specific offences. This present study has 

examined the adequacy of laws needed to meet the recent demand. 

The act of terrorism is not new as because history shows that during 

British rule freedom movement carried out by the Indians was taken as 

terrorist act. Hence the Britisher' s called those Indians as terrorist who denied 

their rule. Those persons who were arrested as terrorist were detained without 

trial. This was done under the Notorious Bengal Regulation III of 1818 (The 

Bengal State Prisoner Regulation) and there were similar enactment in Madras 

and Bombay. After this came Rule 26 of the rules framed under the Defence 

of India Act, 1939 which authorized the Government to detain persons 

whenever it was satisfied with respect to that particular person that such 

detention was necessary to prevent him from acting in any manner prejudicial 

to the defense and safety of the country and the like. One after the other 

preventive detention laws came i.e. Preventive Detention Act, 1950, then 

Maintenance of Internal Security Act, 1971, Conservation of Foreign 

Exchange and Prevention of Smuggling Activities Act, 1974 then National 

Security Act 1989. Then the Terrorist and Disruptive (Prevention) Act 1987 

was brought in. And the very recent legislation Prevention of Terrorism Act 

2002 has been enacted. All these legislation lays provision of preventive 

detention. The significant question in this respect arises is: whether there is a 

need of preventive detention law. Does this legislation fulfill the aims to 
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combat terrorism? Under this Act when a person failed to disclose information 

about terrorist activities, that could lead imprisonment up to one year and fine. 

Person found with arms in notified area would be presumed linked with 

terrorist act. The Act tries to block the flow of funds to terrorist organization, 

wide powers has been given to police and investigating agencies to seize 

forfeit property and arrest groups suspected to be involved in terrorist acts. An 

attempt has been made to study the Act in detail. 

Terrorism is described as the greatest crime against humanity, which 

possess a great threat to enjoyment of human rights. Though phenomenon of 

terrorism was present for centuries, the spread of international terrorism 

across border thereby threatening not only the friendly relations among States 

but posing an extremely serious threat to the human rights and fundamental 

freedom also is an unprecedented phenomenon of the past few decades. 

This has posed a global threat before the individual and nations as to 

the measures to be adopted to combat such terrorism. The main question to be 

considered in the present study is: What are the appropriate measures that can 

be adopted by the States to fight war against terrorism in the 21st century? 

Another ancillary question arises in this respect is whether the existing laws 

are sufficient, or is there a need to enact new legislation? In India the first 

enactment during British period was the Anarchical and Revolutionary Crime 

Act, 1919 popularly known Rowlatt Act. If one reads this act and also studies 

the Prevention of Terrorism Act, 2000, no much difference can be discerned. 

The constitutionality of such legislation is often subject to challenge on 

various grounds including inter alia the violation of fundamental rights and 

legislative competence. The relevant question to be investigated in this respect 

is: whether the law for eradicating acts of terrorism stands on the touch stone 

of the modem human rights jurisprudence? Again whether Parliament can 

enact such laws under the head 'maintenance of public order'? 
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The recent trend relating to · punishment is the reformative process. 

Punishment can be looked from two aspects. It can be regarded as a method of 

protecting society by reducing the criminal behaviour or consider it as an end 

in itself. Reformation seeks to bring about a change in the offenders character 

itself so as to reclaim him as a useful member of society. In the present 

century, increasing weight has been attached to this aspect. Less frequent use 

of imprisonment the attempt to use prison as training rather than a pure 

punishment and greater employment of probation, parole and suspended 

sentences are evidence of this general trend, at the same time to investigate 

cause of crime and the effects of penal treatment. The question as to whether 

law conforms to the modem criminological and penalogical trend, is to be 

considered in the present study? 

There is a growing consciousness of the international community of 

the negative effects of terrorism in all forms on full enjoyment of Human 

Rights, Fundamental Freedoms, on the establishment of Rule of law and the 

democratic freedoms as enshrined in the United Nations Charter and the 

International Instruments on Human Rights. Indian Constitution guarantees 

Fundamental Rights to its citizen in Chapter III whether law enacted for the 

purpose of combating terrorism violates Fundamental Rights of the people 

under Articles 14, 15 and 21? 

State empowers its official with weapons like POT A and many other 

preventive detention laws. History proves that more people are killed from the 

bullets of State than any other. How far is it desirable? Under the umbrella of 

these legislation armed forces are committing more heinous crime then the 

terrorists. What are the laws we have to stop such crime committed by state in 

name ofterrorism? 

14 



These anti- terror legislation enacted for combating terrorism also 

deny the rules of natural justice. These laws are so powerful that there is 

barring for the judges to follow the rules of natural justice. (Kartar Singh v 

State of Punjab) How far exclusion of natural justice in anti terrorism law is 

justified? 

It is obligatory on everyone to furnish information and so a journalist 

who has to divulge everything to police under the POT A might not get access 

to true information given by a terrorist. Confession made to police is 

admissible in courts. So people can be tortured and made to confess whatever 

the police want. Police is allowed to intercept communication between any of 

us and invade our privacy. An accused of any offence is protected by 

constitutional provisions as well as statutory provisions to the extent that no 

self-incriminating statement made by an accused to police officer while he is 

in custody could be used against such maker. In view of the legal position 

visiting authority on higher police officer to record the confession hitherto 

enjoyed by the judicial officer in the normal procedure, there should be no 

breach of procedure and the accepted norms of recording the confession, 

which should reflect only the true and voluntary statement and there should be 

no room for hyper criticism that the authority has obtained an invented 

confession as a source of proof irrespective of the truth of the truth and 

creditability. 

In view of the above development we find that on the one hand the 

human rights jurisprudence is expanding beyond limits on the other hand it is 

totally obstructed. The significant question in this respect is: what impact the 

exclusion of liberty jurisprudence would have on the most fundamental of 

fundamental rights, the right to life and liberty? 
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The present study is divided into seven chapters. Chapter one is the 

Introduction dealing with the subject matter, object of the study and the 

research questions discussed in brief. Chapter two deals with the Historical 

Retrospective discussing the period from the ancient times to the present the 

situation of terror and laws brought in to tackle the situation. Chapter three 

deals with Definitions as there is no uniform definition applied to all Nation 

States today and Kinds of Terrorism prevalent there in. Chapter four deals in 

Prevention of Terrorism through Law in international level and in the national 

level time and again instruments have been brought in to deal with the menace 

of terror. Chapter five deals with the Terrorism and Human Rights the laws 

brought in to force do violate human rights or not. Chapter six is related to 

reforms and rehabilitations of terrorist and victims of terrorism. Chapter seven 

is the conclusion and suggestions. 
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CHAPTER II 

HISTORICAL PERSPECTIVES 

Terrorism has tum into the most dominant danger to international peace 

security, and terrorism driven by religious extremism, is even all the more so. 

Plural and open democracies are the target of the curse of terrorism that strikes at 

the very beginning root of forbearance, the foundation of civil society in a free 

world. India has been striving with the surge in terrorism driven by religious 

radicalism for many years. Behind every terrorist act is a political goal, which 

could not be achieved I articulated through conventional methods of protection 

and agitation. The roots of terrorism lie in misery, frustration and a sense of 

injustice arising from neglected causes and a political objective which the 

terrorists bring into public focus by symbolic acts of violence, invariably directed 

against innocent targets. 

India's social structure has been a unique blend of diverse religions, 

cultures and ethnic groups. Despite these numerous social, cultural, religious and 

racial diversities, India still remains a largely unified society. But the fact is that 

in India, politics is caught up in the violence of opposing factions by which they 

are shaped, and through which they prosper. In that situation, democracy itself is 

a spur to violence. When societies are divided, democracy adds depth to the sense 

of division. Political considerations, of late, have had their own way of ushering 

in the era of ethnic conflicts in the Indian subcontinent. From time immemorial 

terrorism has existed in some or the other form in the society. 

1. ANCIENT PERIOD 

Hindu societal institutions and beliefs have gradually developed and 

flourished since Ancient India. Ancient Hindu ideology is thus deeply rooted in 

21.2089 
0 Z FEB 2009 

17 



the beliefs of people even today. 1 During ancient Hindu period punishment was 

considered to be a sort of expiation that removed impurities from the man, revived 

him of sinful promptings and reformed his character.2 According to Manu3a 

person who is found guilty of crime and punished by the King, goes to heaven and 

becomes pure like those who perform extraordinary deeds. Punishment served 

four purposes: firstly to meet the urge of the people who suffered, secondly for 

revenge or retaliation, thirdly as deterrent and preventive measures, and fourthly 

for reformation or redemption of the evildoer.4 

A. MANUSMRITI [LAWS OF MANU] 

A king who wished to win the position of lndra and in corruptive, 

unfading fame should not, even for a moment, overlook a man of violence. 5 

"A man who commits violence should be regarded as the most evil-doer, 
worse than a man who commits verbal assault, a thief, or a man who 
injures someone with a rocf. A king who tolerates someone bent on 
violence quickly goes to his own destruction and gains hatred7

. Neither as 
a result of friendship nor for the sake of getting a great deal of money 
should a king set free men of violence, who cause terror to all living 
beings8

. A man who kills with justice, in self defonce, in a struggle for the 
sacrificial gifts, or in order to protect women and priests, does nothing 
wrong. 9 A man may without hesitation kill anyone who attacks him with a 
weapon in his hand, even if it is his guru, a child, or an old man, or a 
priest thoroughly vested in the Veda. 10 There is no stain at all for the killer 
in slaying a man who has a weafon in his hand, whether he does it openly 
or secretly; rage befalls rage ". 1 

According to Narad, the word Sahas is a generic term comprising various 

offences having the common characteristic of being attended with or accompanied 

1 V.D. Kulshrestha, Landmarks In Indian Legal And Constitutional History, 7th Edition (1997), 
Eastern Book Company, at 2. 
2 Ibid at 10. 
3 MANUSMRITI VIII, at 318. 
4 P.V. Kane, History ofDharmashastra, Vol. III, Oriental Research Society, Pune at 388-389. 
5 F. Max Muller, The Sacred Books OfThe East, 25 (1993), Motilal Banarasidas Publishers Pvt. 

Ltd., Delhi (Chapter VIII, 944) at 314. 
6 Ibid (Chap VIII: 345), at 314. 
7 Ibid (Chap VIII: 346), at 314. 
8 Ibid (Chap VIII: 347), at 314. 
9 Ibid (Chap VIII: 349), at 314. 
10 Ibid(Chap VIII: 351), at 315. 
11 Ibid(Chap VIII: 351), at 315. 
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by the use of force. 12 Offences, which are characterised by deliberate and 

aggressive violence, should be visited by a heavier punishment. And a king who 

condemns the innocent and absolves the guilty subjects himself to great disgrace 

and goes to hell13
• The primary object of punishment is the protection of the 

people. 'Penalty', keeps the people under control, penalty protects them, penalty 

remains awake when people are asleep, and so the wise have regarded punishment 

as dharma or a source of righteousness. The end of punishment is to ensure the 

protection of the people by creating a motive for deceiving from crime. It was the 

duty of the king to protect the common man from violence, violence of any 

nature. The perpetrators or men who were guilty of crimes, after being 

condemned by the king become pure and go to heaven in the same way as good 

and virtuous men. · Manu states that there were four methods of punishment, 

namely, firstly by gentle admonition, secondly by severe reproof, thirdly by fine 

and fourthly by corporeal punishment and declares that these punishments may be 

conflicted separately or together according to nature of offence. 14 

B. KAUTILIAN JURISPRUDENCE 

Kautilya lays down that the awarding of punishment must be regulated by 

a consideration of motive and nature of the offence, time and place, strength, age, 

conduct (or duties), learning and monetary position of the offender, and by the 

fact, whether the offence is repeated. This means the judges always considered 

the relevant circumstances before deciding the actual punishment. The 

Arthashastra prescribes death penalty for various kinds of offence e.g. murder, 

even if it occurred in a quarrel or duel. Capital punishment was given in varied 

forms namely, roasting alive, drowning, trampling by elephants, devouring by 

12 Priya Nath Sen, Tagore Law Lectures- General Principles of Hindu Jurisprudence, (1984) 
Allahabad Law Agency, at 350. 

13 Ibid 
14 MANUSMRITI, VIII, at 129. 
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dogs, cutting into pieces etc. Mutilation, torture and imprisonment were common 

penalties for many other crimes. 15 

System of penalties was highly centralized and regulated by the Kautilian 

State. The aim of punishment was to maintain social order, to prevent 

misbehaviour by civil servants- including exploitation of the public and causing 

loss to the state revenue, and to avoid the danger of disaffection, revolts and 

rebellions. 16 Revolt and rebellion were ever-present dangers for the king. All 

potential traitors could act by them selves, collude with each other or be instigated 

by the enemy king. A particular cause of rebellion was discontent among the 

populace. Kautilya attaches great importance to the well being of the people, if 

they become improvised, greedy and rebellious then the king shall employ, 

without hesitation, the methods of secret punishment against traitors. 17 

2. MEDIEVAL PERIOD 

Muslim period marked the beginning of new era in the history of India. 

Arabs were the first Muslims who came to India. They came in the 18th century 

and settled down in the Malabar Coast and in Sind.18 Arabs conquered the 

Persians, Afghans and Turks and converted them to Islam. The prophet 

Mohammad prohibited unprovoked attacks, the Ghaznis and Ghoris who were 

animated by the lust for gold and pretended zeal for Islam had an easy victory 

over the Hindus who were enfeebled by their comfort, luxuries and internal 

disturbances. The unprovoked attacks over the Hindus by the Ghaznis and 

Ghoris can be termed as terrorist attack they caused terror among the Hindus as 

they indulged ~ acts of mere vandalism and brutality. They adopted shock 

tactics.19 Sultans and Mughal Emperor followed Islamic law or Sharia. Sharia was 

based on the principles enunciated by the Quran. The primary duty of the Muslim 

15 See, P.V. Kane, History ofDharmashastra Vol. Ill, Oriental Research Society, Pune at 391-
410. 

16 L.N. Rangarajan, Kautilya- The Arthashastra, 1992, Penguin Books, at 492-493. 
17 Ibid at 157. 
18 See, A.B.M. Habibullah, The Foundation of Muslim Rule in India, (1949), Bureau for 

Promotion of Urdu, Delhi. 
19 A.L. Srivastava, The Sultanate of Delhi, 1976, Shiva Lal Agarwala & Co., Agra, at 394-398. 
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ruler was to punish the perpetrator and maintain law and order.2° Rebellion was 

considered as an offence against the ruler. Punishment for heinous crimes was 

death sentence.21 

The traditional Muslim Criminal Law broadly classified cnmes under 

three heads: (i) Crimes against God (ii) Crime against sovereign and (iii) crime 

against private individuals.22 The second category included such crime, which 

can be equated with the crime against humanity. The punishment for various 

offences were into four categories, viz., Hadd, Tazeer, Kisa, which was 

commutable into Diya, Kisa or retaliation, meant in principle, life for life, and 

limb for limb. Diya or Diyut meant blood money. In cases where the accused 

unintentionally injured the victim, Diya was awarded to the victim on a fixed 

scale. In cases of intentional injuries or wounding, offence Diya in lieu of Kisa 

was applied. Punishment of Diya was an alternative to Kisa. Hadd etymologically 

meant boundary or limit. According to law it means specific penalties for specific 

offences. The underlying idea was to prescribe, define and fix the nature, quantity 

and quality of punishment for certain offences which the society regarded as anti -

social or anti- religious. 

The Muslim Law considered "Treason" (Ghadr) as a crime against God 

and religion and, therefore, against the state. Death penalty was awarded to the 

person connected responsible for treason. No sympathy or consideration was 

shown for his or her rank, religion and caste. 

A. MAHARANAPRATAP 

Akbar followed the policy of conquest for the expansion of his empire. 

But Mewar23
, where the Raj put spirit had manifested itself in its very 

20 V.D. Kulshreshtha, Landmarks In Indian Legal And Constitutional History, 7th Edition (1997), 
Eastern Book Company, at 26. 

21 S.K. Purl, Indian Legal and Constitutional History (2003), Allahabad Law Agency, at 72. 
22 T.K. Chatterjee, The Substantive Criminal Law Prior to Indian Penal Code in LL.I: Essay on 

The Indian Penal Code, 1 - 32 (1962). 
23 R. C. Majumdar, An Advance History of India, 41

h Edition (1999), Macmillan India Limited at 
440-445. 
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quintessence, which had been provided with excellent means of defence in its 

steep mountains and strong castles, and which had contested with Babur the 

supremacy of Northern India, did not bow his head. Maharana Pratap was one of 

the great rebels of the Mughals. 

In 1567 Emperor Akbar decided to teach him a lesson: he attacked 

Chittorgarh razed it to the ground. Five years later Maharana Pratap (reigned 

1572-97) came to rule Mewar - a king without a capital. He continued to defy 

Akbar, and in 1576, confronted the imperial armies at Haldighate4
• 

The battle ended in a stalemate and Maharana Pratap and his followers 

withdrew to the craggy hills of Mewar, from where they continued to harass the 

Mughals through guerilla warfare for the next twenty years. Maharana Pratap 

made his descendants vow that they would not sleep on beds, nor live in palaces, 

nor eat off metal utensils, until Chittorgarh had been regained. In fact, right into 

the 20th century the Maharanas of Mewar continued to place a leaf platter under 

their regular utensils and a reed mat under their beds in symbolic continuance of 

this voW'5• 

In the Battle of Haldighati (1576) fought between Maharana Pratap and 

the Mughals; the Raj puts were not able to overcome the combined strength of the 

Mughals and the renegade Rajput princes who had played the role of traitors. 

Maharana Pratap was badly hurt in the battle and was saved by his wise horse 

Chetak, who took him . in an unconscious state away from the battle. 

Rana Pratap died in 1597 when his son Amar Singh took over the kingdom. 

Although Maharana Pratap was not able to thwart the Muslims 

successfully, the saga of Rajput resistance to Muslim rule continued till the 17th 

century when the baton of the struggle for Indian Independence from Mughals 

24 Rajput (from Raj-Putra i.e. prince or literally "king's son") http://www.indiavisitinformation.com/indian
personality/Rana-Pratap.shtml visited on 7.09.07. 

25 Ibid 
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was taken up by the upcoming power of the Marathas, who brought about an end 

to Muslim domination of India. Rana Amar Singh, who succeeded Maharana 

Pratap in 1597, finally contracted a peace treaty with Emperor Jehangir in the 

early 1 th century, but with one . condition - that neither he nor any of his 

successors would personally appear in the Mughal court. 

B. SIDVAJI BHONSALE OR CHHATRAPATI SHIVAJI (1630 -1680) 

Shivaji, as he is popularly known in India was a Maratha ruler of 

Maharashtra between 1674 and 1680 was another great rebellion ofthe Mughals. 

He was the creator of the Maratha Empire. Shahaji Bhonsle was a loyal servant of 

the Bijapur sultanate and had a smalljagir near Pune given by the Sultan. Shahaji 

bequeathed his jagir (fieldom) of Pune and Supa, which was practically 

independent, to his son, Shivaji, who founded the Maratha Rajya sometimes also 

referred to as Hindavi Swaraj. He united the Maratha chiefs from Maval, Konkan 

and Desh regions for a higher purpose - the promotion of Maharashtra Dharma -

and carved out a small kingdom. Shivaji became an inspirational leader to his 

people and took the onus of leadership of the Marathas. One hundred years after 

the demise of the great Hindu kingdom of Vijayanagara, when the Muslims ruled 

supreme in all of India, the rebellious Shivaji provided an impetus to the Marathas 

and other Hindus with martial tactics, which the Marathas effectively used against 

the sultans of the peninsula as well as the Mughals26
• 

3. BRITISH ERA 

British rule in India said to have started in 1757 when at the battle of 

Plassey Forces of the English East India Company defeated Siraj -ud- Daula, the 

Nawab of Bengal. But the Powerful national struggle against the British 

imperialism developed in India during the second half of the 191
h century and the 

26 R. C. Majumdar, An Advance History of India, 4th Edition (1999), Macmillan India Limited at 
503-506. 
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first half of the 20th century.27 The establishment of British power in India was a 

prolonged process of piecemeal conquest and consolidation and the 

colonialization of the economy and society. This produced discontent, resentment 

and resistance at every stage. 28 The Indians at every stage tried to protest against 

the British rule and on the other side the struggle was suppressed with great 

violence and the Britisher's created an atmosphere of terror in the country. 

Hundreds were executed without trial. There was hardly any region in northern 

India where corpses, hanging from gibbets, did not remind the people of the 

vengeance of the British Government. 

In the beginning the East India Company had shown a great deal of regard 

for Indian susceptibilities. It sought to respect Indian feeling and treated the 

upper classes with great consideration. It was customary for members of 

Governor - General's Council to receive and see off at the door not only 

noblemen but also any Indian of high social standing. As it become powerful, its 

attitude changed and the company paid less and less attention to Indian feelings. 

New laws were enacted without pausing to consider what the reaction would be 

on the Indian people. 29 

. A. CIVIL REBELLIONS 

Indian Soldiers serving the British Indian Army were discontented and 

there was resentment among them. Hundred years of popular discontent took the 

form of armed resistance led by the deposed chieftains of their descendants and 

relations, zamindars and poligars and ex-soldiers, officials and other retainers of 

Indian states. Large section of the peasantry and artisans joined these revolts, 

because of their own grievances and hardships, often forming the back stone of 

these revolts. These civil rebellions began with the very establishment of British 

rule in Bengal and Bihar. Intensification of the land revenue demand, exploitation 

27 Bipan Chandra Amales Triphati Barun De, Freedom Struggle, 2"d edition, 2004, National Book 
Trust, India, at 2. 
28 Bipan Chandra, India's Struggle for Independence 1857- 1947, Penguin Books at 41. 
29 See, Surendra Nath Sen, Eighteen Fifty Seven, The Publication Division, Ministry of 

Information & Broadcasting, Government of India. 
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of the artisans by the East India Company and its servants, and the uprooting old 

zamindars created explosive situation. Popular revolts occurred in almost every 

district and province30
• 

The Revolt began with the mutiny of the sepoys on the Indian Soldiers of 

the East India Company's army but soon engulfed wide regions and people. It 

was a product of the accumulated grievances of the people against the foreign 

government. The annexationist policy followed by the British Viceroy, Lord 

Dalhousie, also created panic among many rulers of the native states. These 

rulers now realised that total submission and humiliating declaration of loyalty to 

the foreign power could not guarantee their existence. This policy of annexation 

was, for example, directly responsible for making Nana Sahib, the Rani of Jhansi, 

and Bahadur Shah staunch enemies of the British. The Company's soldiers or the 

sepoys were discontented with their low pay, and hard life and the contemptuous 

treatment meted out to them by their British Officer. 

The revolt began in Meerut 36 miles from Delhi on lOth May 185731
, with 

a mutiny of soldiers, and then gathers forces spread to a vast area of Punjab in 

north, Narmada in the south to Bihar in the east and Rajputana in the west. The 

spark was provided by the episode of the greased cartridges. The greased was in 

some instance composed of beef and pig fat. The sepoys were angered at this 

affront to their religious feelings. The Meerut soldiers killed their officers and set 

off for Delhi. These soldiers proclaimed Bahadur Shah, the emperor of India. 

B. PEASANT MOVEMENTS32 

Colonial economic policies, the new land revenue system, the colonial 

administrative system and judicial system, and the ruin of the handicrafts leading 

to the over-crowding of land, transformed the agrarian structure and improvised 

30 Ibid 
31 Ibid 
32 R. C. Majumdar, History of Freedom Movement in India, Vol. I (1962), Firma Klm at 112. 
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the peasantry. In Ryotwari areas, the government itself levied heavy land 

revenue. These forced peasants to borrow money from the moneylenders. 

The most relevant and widespread of peasant movement was the Indigo 

Revolt of 1859 - 60. Indigo was grown under an extremely oppressive system, 

which involved great loss to the cultivators. The planters were forced to cultivate 

indigo, for cultivating peasants had to take a meager amount of loan and enter into 

fraudulent contracts. Since the enforcement of forced and fraudulent contracts 

through the courts was a difficult and prolonged process, the planters resorted to a 

reign of terror to coerce the peasants. Kidnapping illegal confinements in factory 

godowns, flogging, attacks on women and children, carrying off cattle looting, 

burning and demolition of houses and destruction of crops and fruit trees were 

some method used by the planters. 

Magistrates mainly Europeans favoured the planters. 33 The peasant anger 

burst out in 1859. Hundreds of thousands of peasants spontaneously refused to 

cultivate indigo and stoutly resisted the physical brutality and violence of the 

planters and their armed retainers. The government was compelled to appoint a 

commission leading to the mitigation of worst abuse of the system. 

Peasant unrest also broke out other parts of the country. The peasants 

refused to pay the enhanced revenue demand, united resisted official's attempts to 

seize their fields and fought back the revenue collectors. The government had to 

mobilize a large network of soldier and armed policemen to suppress the peasant 

movement. Many peasants were killed in brutal firings and bayonet charges. 

It came about in the 201
h century when the discontent of the peasant 

masses was merged with the general anti-imperialist discontent and their potential 

activity found expression in the under national movement and the modem Kisan 

movements. 

33 Bipan Chandra, India's Struggle for Independence, 1857-1908, Penguin Books, at 51. 
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The failure of revolt of 1857 was a great blow to the nation and although a 

general depression had overwhelmed the country, efforts to overthrow British rule 

never ceased. 34 Mutiny was defeated; it taught a lesson, which the British 

thereafter were not slow to learn. This was that Indian interest and opinion had to 

be consulted more closely in any 'modem' development under colonial rule. Too 

precipitate or rapid a move to impose 'Anglicism' conventions and mores ran the 

risk of alienating important collaborators and promoting disaffection.35 

In 1858, following the Mutiny and seemingly as a direct outcome, the East 

India Company was dismantled and its powers of government passed directly to 

the British Crown. 36 

Lord Stanley was successful in passing the bill through both the Houses of 

Parliament. That bill is known as the Government of India Act, 1858. The said 

act had been the fundamental charter of the land in the regulation of the 

Government of India from London for the next sixty two years. Though the Act 

did not fulfill all the aspirations of the Indian people, but it cannot be denied that 

the Act laid a stronger foundation for all the future constitutional developments of 

India.37 

One indirect effect of the Revolt is clearly seen in the birth and rise of 

extremism in Indian politics. The excess of the movement engendered a feelings 

of hostility in the minds of some Indians as well as some English men in India, 

which, being aggravated by the growing racial discrimination between the two, 

has been influencing political thought and administrative policy in India in 

modem times38
• 

34 Rash Bihari Basu, Struggle for India's Independence, 1st edition, (1963), Modem India Press, at 
71. 

35 Burton Stein, A History of India, (1998), Oxford University Press at 227. 
36 Ibid at 239. 
37 H.K. Saharay, Legal and Constitutional History of India (A legal Study of Constitutional 

Development of India), (1997), Kamal Law House at 65. 
38 R. C. Majumdar, An Advance History of India, 4th Edition (1999), Macmillan India Limited at 

776. 
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Inspite of political convulsions and economics retrogression the first 

century of British Rule in India witnessed a remarkable outburst of intellectual 

activity in India and radical transformation in her social and religious ideas. The 

impetus to these changes came from the introduction of English education. 

Through this channel came the liberal ideas of the West, which stirred the people 

and roused them from the slumber of ages. The period from 1858, when the 

Governor of India began to be conducted in the name of the Sovereign of 

England, to 1937 when 'provincial autonomy' was inaugurated under the 

reformed constitution of 1935, marks a distinct epoch in Indian history. The age is 

capable of two fold divisions, viz., the Era of Imperialism (1858-1905) and the 

Epoch ofReform (1905-1937)39
• 

C. GROWTH OF NATIONAL MOVEMENT 

A new political life in the country was the coming into existence during 

these years of nearly all major nationalist newspapers which were to dominate the 

Indian scene till 1918- The Hindu Tribune, Bengali, Maharashtra, and Kesari.40 

Amrita Bazar Patrika was one exception to thus which was edited by new younger 

group. The most important phenomenon in New India was the growth of national 

consciousness, which ultimately found active expression in the formation of the 

Indian National Congress, the Muslim League, and the other bodies of the kinds. 

There had been an under current of discontent in certain sections of Indian 

population against the foreign rule41
• In some places that discontent flared up as 

complaint against the tyranny ofthe government. This was particularly noticeable 

when the government attempted to introduce some forms of repressive or 

discriminatory statutes in the country. Instead of pacifying the subjects by 

progressive activities, some GG were apathetic towards them, and they for their 

weak administration used to shift the blame on other's shoulders. With the 

39 Ibid at 823. 
40 Ibid at 72. 
41 R. C. Majumdar, An Advance History of India, 4th Edition (1999), Macmillan India Limited at 

968. 
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outbreak of devastating famine in 1870, strong criticisms were made both in the 

press and in the public meetings. During the period of Lord Lytton (1876-80) the 

Vernacular Press Act in 1878 to thwart the freedom of the Press. About 475 

newspapers and periodicals made strong protest for their struggle for existence. 

The Arms Act (XI of 1878) was also introduced licence system for keeping arms 

by the Indian people. The said statute made discrimination between the white and 

the native Indians so far as the possession of arms was concerned. Another 

discriminatory law relating to the jurisdiction of the native Magistrates over the 

Europeans was still in effect. All these factors caused mass discontent in the 

country.42 

A liberal viceroy like Lord Ripon (1880-4) was expected to be as 

sympathetic to Indian demands as was Gladstone to Irish demands, and could 

therefore expect nationalist support. Yet Ripon, repeatedly thwarted by the 

caution of the India office in London and by the opposition of his own officials in 

India. He had the pleasure of repealing Lytton's draconian censorship of the 

vernacular press and he introduced a degree of local self-government with the 

inauguration of municipal and rural boards whose members, party elected, were to 

assume responsibility for civic requirements. 43 

Consequent upon the Indian Council Act, 1892, a section of the Congress 

was utterly dissatisfied. The dissident group formed an extremist movement in 

different parts of the country as a means to achieve independence for India. This 

extremist agitation revealed itself in the form of terrorism, particularly in Bengal, 

when Lord Curzon44 declared his intention in unequivocal terms to partition 

Bengal in 1905 for administrative reasons. Following that declaration public 

agitation and movement in the form of boycott of foreign goods and murder of 

foreign officials began to spread in different parts of the country. Drastic action 

were taken by the government to suppress the movement, these could not stop the 

42 H.K. Saharay, Legal and Constitutional History of India, (A legal Study of Constitutional 
Development of India) (1997), Kamal Law House at 75. 

43 John Keay, India- A History, (2000), Harper Collins Publishers, at 455. 
44 Viceroy and Governor General of India in 1899 - 1905. 
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movement entirely till the Proclamation of the Delhi Durbar attended by His 

Majesty King George V in December, 1911, that annulled the order of Lord 

Curzon.45 

Human rights are those basic minimal rights by virtue of which one enjoys 

maximum natural rights against the State or any public authority. In the early 

period, people fought against tyranny of ruling powers for which time and again 

rules and laws were enacted to bind the rulers to follow the norm. In course of 

time such employment of rights turned · to become mere ideology where 

introduced where neither catalogued nor such rules nor any machinery for there 

forever. Later people succeeded to establish the concept of human rights 

expressively through Magna Carta of 1215, Petition of Rights of 1628, Bill of 

Rights of 1688, American Bill of Rights of 1791 and the French Declaration of 

Rights of Man of 1789. 

During the First World War the introduction of the Defence of India Act 

and some other measures to suppress political agitations in India caused serious 

resentment in Congress circle. To warn the government a resolution was moved46 

at the Lucknow Congress in 1916 condemning the misuse of all weapons. But it 

fell on the deaf ears of the government. The government was determined to resist 

any kind of revolutionary movement in the country; and with this end in view a 

committee was appointed under the Chairmanship of Mr. Justice Rowlatt, an 

English Judge, to enquire into the revolutionary activities in the country and to 

suggest legal measures to deal with them.47 By appointing the Rowlatt 

Committee, the government wanted to assume necessary power to combat 

resurgence of revolutionary activity, which it anticipated. 48 

45 H.K. Saharay, Legal and Constitutional History of India (A legal Study of Constitutional 
Development of India), (1997), Kamal Law House at 79. 

46 Congress Report, Allahabad, 1917, at I 09. 
47 H.K. Sahara, Legal and Constitutional History of India (A legal Study of Constitutional 

Development of India), (1997), Kamal Law House at 91. 
48 Suniti Kumar Ghosh, India and The Raj, 1919 - 194 7, Glory Shame and Bondage, Vol. 1 

(1989), Sreemudran Press, at 185. 
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The movement was expedite to a large extent it was openly defied the 

Government and sought to exert pressure upon it by the adoption of such political 

weapons as the boycott of British goods, Swadesh (use of indigenous goods). 

Tilak, Bipin Chandra Pal, Lajpat Rai and other "extremist" leaders sponsored the 

new sprit reflected in these changes. But the "moderates" leaders like the 

Surendemath Banerjea, Pheroz Saha Metha, and Ghokhale did not keep pace with 

it, and there was an open split between them. For nine years the Extremist section 

kept out ofthe Congress. 49 

The Government launched a campaign of repression. Large number of 

people of Bengal, and also their sympathiser outside, including Tilak, were tried 

and imprisoned and under an old regulation of 1818, some of the leaders were 

deported without trial. On the contrary, they gave rise to an under ground 

conspiracy to terrorise the government by killing officials. Bombs were secretly 

prepared in the out skirts of Calcutta, and the "anarchist movement", as it came to 

be called became a new factor in Indian politics. 50 

As the repressive policy failed the Government sought the moderates by 

granting the Morley- Minto Reforms in 1909. Divide and rule policy of the 

government did not continue for long. By the "Lucknow Pact" in 1916, union of 

Moderates and Radicals sections of the Congress, and the friendly cooperation 

between it and the Muslim League fo~ the common cause of India. 

On the basis of the recommendations of the Rowlatt Committee51 two bills 

were introduced into the legislative council to replace the Defence of India Act. 

The first part of a Bill was intended to be applied as and when Govet.:nor -

General in Council was satisfied that the scheduled offences were prevalent in any 

part of the country. Part II of the Bill was to be applied if Governor- General in 

Council was satisfied that any movements, which were in his opinion, would 

49 R. C. Majumdar, An Advance History of India, 4th Edition (1999), Macmillan India Limited, at 
968. 

50 Ibid. 
51 Ibid at 970. 
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likely to lead the commission of offences against State. Part III of the Bill was 

related to the scheduled offences that were committed. The powers of arrest 

without warrant and detention, without change or trial were given in the Bill to 

the executive. 

The other bill was extended to amend the Penal and Criminal Procedure 

Code so that the privileges and opportunities of the defence were limited; and on 

the other hand, the powers of the prosecution, i.e. the executive, were extended. 52 

In the event of Rowlatt Bill becoming law, hartals were observed throughout 

India. Meetings, militant's demonstrations, strikes by the people were greeted 

with frequent firing by the British Raj in many places - Delhi, Calcutta and so on. 

All symbols of British authority Law courts, railway stations and other 

government buildings had been the targets of people's attack. Attempts were 

made to disrupt transport and communications to prevent the movement of troops; 

telegraph wires cut, trains were stoned, and railway stations were set on fire in 

many places. To cow the people into submission, Martial Law was declared and 

remained in force in different districts of Punjab. The Raj's men perpetrated all 

kinds of appalling atrocities. There were floggings and shootings, and gallows 

too were erected at a public place; even aircraft was used to bomb villages and to 

fire on groups of peasants. Men, women and children were subject to the 

humiliations of degrading sort. A reign of terror was the British imperialist's 

response to the spontaneous out burst of the people's pent-up anger. A protest 

against the Rowlatt Bill was organised in a mass meeting at Jallianwala Bagh 

(Amritsar) on April 13th 1919, but contrary to expectation "massacre of hundreds 

upon hundreds unarmed, defenseless and innocent people "53 was committed 

under the order of General Dyer. 

Gandhiji organised a passive resistance movement in protest, and "a 

mighty wave of mass demonstrations, strikes, unrest and rioting spread over many 

52 H.K. Sahara, Legal and Constitutional History of India (A legal Study of Constitutional 
Development of India), (1997), Kamal Law House at 91. 

53 The Cambridge History of India, Vol. VI, at 611. 
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parts of India". The Government put down the movement with a heavy hand, the 

blackest stain on its record being in connection with a prohibited meeting of 

citizens at an enclosed place called Jallianwala Bagh at Amritsar. "At Jallianwala 

Bagh at Amritsar, defenseless people- 379 according to the official estimate and 

nearly 1000, according to the Congress Enquiry Committee's report were 

butchered and many hundreds seriously wounded by General Dyer and his 

soldiers. "54 

The public in India accepted this incident as a direct brutality by the 

government. There was no excuse for it. The massacre had occurred before the 

imposition of martial rule; even if it had occurred afterwards, Dyer's conduct 

would have been indefensible under any military code. 55 

D. NON CO-OPERATION MOVEMENT 

The first election under the Reform Act, 1919 was held in October 1920. 

The Indian National Congress boycotted election. It started non co-operation with 

the government form the 1st of August 1920. A resolution passed by the Indian 

National Congress at Calcutta in September called upon the people of India to 

support the programme of non co-operation drawn by Gandhi including 

abstention from all associations with the new councils under the Reforms Act. It 

induced the people from renunciation of titles, resignation of public offices or 

from public services and withdrawals of candidatures from election to the 

Assembly and Councils. The government's repressive policy was forcing the 

Congress to resort to civil disobedience 56
• 

The broad principles on which the Government of India Act, 1919, was 

based could be divided into two categories. First, the local governments and 

legislature would be free from central control. Secondly, there would be a 

bicameral system in the central legislative sphere. 

54 Suniti Kumar Ghosh, India And The Raj, 1919 - 194 7, Sreemudran Press, at 193. 
55 John Keay, India- A History, (2000), Harper Collins Publishers at 476. 
56 Suniti Kumar Ghosh, India and The Raj, 1919-1947, (1989), Sreemudran Press, at 237. 
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These principles were incorporated in the Act with a view to creating 

machinery in India that would go by its own momentum from stage to stage to 

reach a complete ideal of self government within the Empire. The thesis adopted · 

in the Reforms Act of 191957 could not allay the growing discontent in the 

country for example the Chauri Chaura incidents. Chauri and Chaura, two 

neighbouring villages in the district of Gorakhpur, suddenly leapt into fame. "The 

lowest strata of society", comprising both Hindus and Muslims, had organised 

themselves ·under a Circle Committee to take part in what they believe to be a 

struggle against Raj. Some volunteers, picketing liquor and other shop at a local 

hi weekly market, were abused and thrashed by the police. On protest for about 

three to four thousand villagers, belonging mostly to the humblest strata of the 

rural society, mobilized by the circle committee to hold a demonstration in front 

of Chaura police station. At the intervention of certain persons, the demonstrators 

started moving away when the police roughly handled those in the rear. The 

others returned, the police fired upon them until their stock of ammunitions was 

exhausted and then took shelter within the police station. At least three 

demonstrators were killed in police firing. The villagers retaliated by setting fire 

to the police station and about twenty-two policemen were killed. 58 

E. REVOLUTIONARY TERRORISTS 

The revolutionary terrorists were severely suppressed during World War I, 

with most of their leaders in jail or absconding. Consequently, in order to create a 

more harmonious atmosphere for the Montague Chelmsford reforms, the 

government released most ofthem under a general amnesty in early 192059
• After 

the launching of non-cooperation movement by National Congress most of the 

revolutionary terrorist either joined the movement or suspended their own 

activities in order to give Gandhian mass movement a chance. But sudden 

57 R. C. Majumdar, An Advance History of India, 4th Edition ( 1999), Macmillan India Limited at 
970. 

58 See, Gyanandra Pandey, The Ascendancy, at 214- 215. 
59 R. C. Majumdar, An Advance History of India, 4th Edition (1999), Macmillan India Limited at 

972. 
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suspension of the non-cooperation movement shattered the high hopes raised 

earlier. Many young people started questioning the basic strategy of non-violence 

movements and started looking for alternatives. Many were drawn to the idea that 

violent methods alone would free India. Revolutionary terrorism again became 

attractive. It was not accidental that nearly all the major new leaders of the 

revolutionary terrorist politics for example, Jogesh Chandra Chatterjee, Suraya 

Sen, Jatin Das, Chandra Sekhar Azad, Bhagat Singh, Sukhdev, Shiv Verma, 

Bhagwati Charan Vohra and Jaidev Kapur had been enthusiastic participants is 

the non violent Non co-operation Movement60
• 

Gandhiji conceived the idea of canalising the powerful currents of this 

united mass movement so as to give the utmost impetus to the national struggle 

for independence. This took shape in the non-violence non co- operation 

movement mentioned above. It was first adopted, though not with out opposition, 

in the special session of the congress held in Calcutta in September 1920, and was 

reaffirmed, almost unanimously, at the annual session at Nagpur in December 

1920.61 

Revolutionary terrorism developed in two different strands - one in 

Punjab, U.P. and Bihar and the other in Bengal. The revolutionaries in the 

northern India were the first to emerge out of the mood of frustration and 

reorganise under the leadership of the old veterans, Ramprashad Bismil, Jogesh 

Chatterjee and Sathindranath Sanyal whose Bandi Jiwan served as a textbook to 

the revolutionary movement. They met in Kanpur and founded the Hindustan 

Republican Association (or Army) to organise armed revolution to overthrow 

colonial rule. This organisation needed money to raise a army to wage war 

against colonial rule. In this regard mention of Kakori Robbery is of most 

important 'action' of Hindustan Republic Association. Ten men held up the 8-

down train at Kakori, an obscure village near Lucknow, and looted its official 

railway cash. The government reaction was very fast and hard. Large number of 

60 Ibid. 
61 Ibid 
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young men were arrested and tried in Kakori Conspiracy Case62
. In this case 

four were hanged, four were sent to Andaman for life sentence and seventeen 

others were sentence to long terms of imprisonment. Revolutionaries of northern 

India were put to brake with Kakori Case. But slowly under the leadership of 

Chandrashekar Azad young men in Punjab set out to reorganise themselves, 

adopted socialism as their official goal and changed the name of the party to 

Hindustan Socialist Republican Association (Army). 

Lala Lajpath Rai's death as the result of a brutallathi-charge when he was 

leading an Anti- Simon Commission demonstration at Lahore, led them once 

again to take part in individual assassination. HSRA aggrieved by the death of 

Sher-e-Punjab i.e. Lala Lajpath Rai as a challenge. 

The HSRA leadership was decided to let people know about its changed 

objectives and the need for a revolution by the masses. Bhagat Singh and B.K. 

Dutt were asked to throw Bomb in the Central legislative Assembly on gth April, 

1929 against the passage of the Public Safety Bill and the Trade Disputes Bill 

which would reduce the civil liberties of the citizens in general and workers in 

particular . .The aim was not to kill, for the bomb was harmless, but, as the 'leaflet 

they throw into the Assembly hall proclaimed', 'to make the deaf hear'. The 

objective was to get arrested and to use the trial court as a forum for propaganda 

so that people would become familiar with their movement and ideology. 

In the Assembly Bomb Case63
, Bhagat Singh and B.K. Dutt were tried. 

Later Bhagat Singh, Sukhdev, Rajguru and ten of other revolutionaries were tried 

in series of famous conspiracy cases. Their fearless defiant attitude in the courts 

were reported in the daily newspapers, unsurprisingly they won the support of the 

people all over the country including those who had complete faith in non

violence. 

62 Kakori Conspiracy Case. 
63 Bhagat Singh v. Emperor, AIR 1930 Lahore 266. 
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The country was also stirred by the prolonged hunger strike the 

revolutionary under- trials undertook as a protest against the horrible conditions in 

jails. They demanded that they be treated not as criminals but as political 

prisoners. The entire nation was behind the hunger strike. 

Ironically, the weapon that Bhagat Singh and associates used and which 

was to win them acclaim was distinctly Gandhian. It was the hunger strike. The 

Sessions Court handed down the sentence in Assembly Bomb Case on June 12, 

1929. Three days later Bhagat Singh went on Hunger strike. Dutt followed the 

suit soon thereafter. Others on trial with them, in what became known as Lahore 

Conspiracy Case with the Saunder's murder as the main overt act of the 

conspiracy, emulated their example. This prompted the Government, first, to try 

to amend the Criminal Procedure Code in order to provide for trial in absence of 

the accused and, next to set up a Special Tribunal, ousting the regular Sessions 

Court, to try the case by invoking the Governor- General's emergency powers. It 

is, therefore, important to appreciate correctly the reasons why Bhagat Singh and 

his fellow- accused took the extreme step that they did. 64 

A large number of revolutionary freedom fighter were convicted in the 

Lahore Conspiracy case and other similar cases and sentenced to long terms of 

imprisonment, many of them were sent to the Andaman's. Bhagat Singh and Raj 

Guru were sentenced to hang till death. The sentence was carried out on 23 rd 

March 1931 65
• 

In Bengal the revolutionary freedom fighter reorganised they and 

developed their underground activities. Among the several 'actions' of the 

reorganised groups was the attempt to assassinate Charles Tegart, the hated Police 

Commissioner of Calcutta, by Gopinath Saha in January 1924. By an error, 

another Englishman named Ocy was killed. The government came down on the 

people with heavy hand. A large number of people were suspected of being 

64 A. G. Noorani, The Trial of Bhagat Singh Politics of Justice, 1996, Oxford University Press at 
48-49. 

65 AIR 1930 Lahore 266. 
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terrorists, or their supporters, were arrested under the newly promulgated 

ordinance66
. These included Subash Chandra Bose and many other congressmen 

Gopinath Shah was hanged to death despite popular protest. 

Surya Sen one of the revolutionist actively participated in Non cooperation 

Movement. He was arrested and imprisoned for two years from 1926 - 1928. 

According to him "Humanism is a special virtue of a revolutionary". The 

Chittagaon Armory Raid was result of his mastermind and had immense impact 

on the minds of the people of Bengal. He was supported with food and shelter by 

the villagers, mostly who were muslim and he survived still three years after the 

incident finally he was arrested and tried and hanged on 12th January, 1934. 

Many of his co fighters were caught and sentenced to long terms of imprisonment. 

The year 1930 witnessed a major revival of revolutionary activity, and its 

momentum carried over to 1931 and 193 2. In Midnapore alone three British 

magistrates were assassinated. Attempts were made on the lives of two governors 

and two Inspectors General of police were killed. 

A remarkable aspect of this new phase of the freedom fighter movement in 

Bengal was the large-scale participation of young women. Under Surya Sen's 

leadership, they provided shelter, acted as messengers and custodians of arms, and 

fought with guns in hand. Pritilata Waddedar died while conducting raid, 

Kalpana Dutt was arrested and tried along with Surya Sen and given life sentence. 

In December 1931, two schoolgirls of Comilla, Santi Ghosh and Suniti 

Choudhury, shot dead the District Magistrate. In February 1932, Bina Das fired 

point blank at the Governor while receiving her degree at the convocation67
• 

Government action gradually decorated the revolutionary freedom fighters 

ranks. With the death of Chandra Sekhar Azad in a shooting encounter in a public 

park at Allahabad in February 1931, the revolutionary movement virtually came 

to an end in Punjab, U.P. and Bihar. 

66 Prevention of Seditious Meetings Act, 1911. 
67 Bipan Chander, India's Struggle for Independence, 1857- 1908, Penguin Books at 257. 
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Gandhiji was chosen the sole representatives of the Congress at he second 

session of Round table Conference 7th December to 1st December 1931. But the 

communal question proved a baffling problem, and as no agreement was possible 

between Indian leaders, the Prime Minister, Mr. Ramsay MacDonald, had to 

make the famous communal Award. On his return to India on 28th December 

1931, Gandhiji found Government repression in full swing. His request for an 

interview with the Viceroy was refused, and on 1st January, 1932, the Working 

Committee of the Congress adopted a resolution for the renewal of Civil 

Disobedience and the boycott of British goods. On January 4th, Gandhiji was 

arrested. The Government declared the Congress to be an illegal body and issued 

a number of repressive ordinances. They were openly defied, and the Government 

took severe measures against the resistance movement. End of March 1933 about 

120,000 persons were arrested and decimal record of "wholesale violence, 

physical outrage, shooting and beating up, punitive expeditions, collective fines 

on the villagers and seizer of lands and property of villagers" is found in India 

League Delegation Report issued in 1933.68 

Subhas Chandra Bose69 one of the revolutionaries of the period was also 

called terrorist by the Britisher's, accepted Chittaranjan Das as his political guru 

during the Non-Cooperation and Khilafat movements was a surrender to a man 

similarly dedicated to the cause of India's freedom based on Hindu-Muslim unity. 

His exile in Burmese prisons witnessed the transformation of a lieutenant to a 

leader. Between numerous spells in prison, he played a major role in the student, 

youth and labour movements. India, he believed, should become "an independent 

federal republic". He warned Indian nationalists not to become "a queer mixture 

of political democrats and social conservatives". His demand at the Calcutta 

Congress of 1928 that "complete independence" instead of "dominion status" 

should be the goal of Indian nationalists was a sign that he was a step ahead of his 

68 R. C. Majumdar, An Advance History of India, 4th Edition (1999), Macmillan India Limited at 
974-975. 

69 Sugata Bose, Subhas Chandra Bose,http://www.indiatoday.com/itoday/millennium/l OOpeople/bose.html 
visited on 28.08.07. 
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contemporaries. He repeatedly spoke on behalf of the rights of three large 

communities- women, depressed classes and labouring masses. 

When the Civil Disobedience Movement was launched, Subhas was in 

prison. He was elected mayor of Calcutta while in jail, in 1932. It was at the 

Karachi Congress and the second session of the Naujawan Bharat Sabha in the 

previous year that he spoke of the need for a new, Indian variant of socialism. 

Eventually in February 1933 he was released after being put on a ship setting sail 

for Europe. A greater part of his years of enforced exile was spent as an unofficial 

ambassador of India's freedom. This was the period, which saw the transformation 

of a leader into a statesman. Despite being in poor health, Subhas traveled 

tirelessly, spreading India's message almost all across Europe and north Africa. 

Back home as president of the Indian National Congress Subhas provided an 

incisive analysis of the strengths and weaknesses of the worldwide structure of 

British imperialism and an egalitarian vision of the socio-economic reconstruction 

of free India. Towards the end of his first term as president his rift with the 

Gandhian right wing of the Congress grew wider over the issues of his 

uncompromising opposition to the federal part of the 1935 Act, planning for 

socialism and insistence on inner-party democracy. In 1939, he defeated Gandhi's 

nominee Pattabhi Sitaramayya to be re-elected Congress president. Faced with a 

campaign of non-cooperation against him launched by the Mahatma, he resigned 

months later.70 Throughout this political crisis he received strong support, as ever, 

from his brother Sarat Chandra Bose and from Rabindranath Tagore. The poet 

who regarded Subhas as "Deshnayak" was confident that his apparent defeat 

would turn into a permanent victory. 

Nehru had a profound belief in India's destiny as a moral and stabilizing 

force in inter-state relations. He had faith in the Indian people and an equally 

strong hope that their maturity and civilisational wisdom would ensure for India 

an important role in the world. His education in the West, and his exposure to the 

political movements of Europe in the first three decades of this century, combined 

70 Ibid 

40 



with his eclectic sense of history, made him realise that science, technology and 

economic modernisation and development were essential pre-requisites to fulfill 

the vision of a free India that he had in mind and to which he devoted three

fourths of his life. These ingredients and influences cannot be denied in generic 

terms but in is necessary to assess Nehru through the prism of India's realities 

today, and to judge him in the context of criticisms leveled against him as an 

individual and as a public figure. 

This exercise should necessarily be an assessment of him as a leader of the 

freedom struggle, as a founding ideologue of the Indian Republic, as the prime 

minister, as an international statesman and as a leader beloved of the people of 

India, second only to Gandhi in this century. Acharya Kripalani, speaking at a 

seminar of the Gandhi Vichar Parishad in Wardha in 1954, said Nehru became a 

prominent leader of the freedom struggle basically because of the colonial 

mindset of the Indians. "He is an Englishman in Indian clothing. "71 

F. GOVERNMENT OF INDIA ACT, 1935 

The Reforms Act of 1919 could not allay the discontent in the country. 

The political leaders took resort to different methods of struggle "to secure a new 

system of government"12 in the country. To secure the Home Rule for India, the 

Commonwealth of India Bill was presented to Parliament of Great Britain in 

1925. The Bill was intended to place India on equal footing with the self

government dominions, sharing their responsibilities and their privileges. The 

Act of 1935 is said to be the product of four diverse forces, namely Indian 

nationalism, British imperialism, Indian communalism and Indian princes 73
• The 

Act kept intact the supremacy of British Parliament. Though the Second World 

War produced disastrous effects, it hastened the constitutional settlement of India 

for independence. Both inside and outside India the national political leaders 

71 Ibid 
72 Statement to the Press of C.R. Das about the Report on Civil Disobedience Committee, the 

Report, at 129. · 
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realised that it was the most opportune moment to seize power from the British 

hands. The method of achieving independence from the British g;overnment no 

doubt varied from one political leader to the other. But in one point every 

political leader seemed to be quite unanimous that the British involvement in the 

war was sign of her weakness to colonial India, since the British Govt. had to 

divert its men and material and major energies to the war fronts in order to win 

the war. 

4. POST INDEPENDENCE ERA 

The genesis of terrorism, as a global problem, is attributed to 

development of political situation in the World in late sixties. However, it is not a 

modem phenomenon as it has been in existence since the days of ancient Greece, 

in medieval Italy and in the 20th Century. The origin of the present day terrorism 

can be traced to the Sinai War of June 1967 when in a few days Israel decimated 

the armed forces of some of the Middle East col!ntries and occupied large tract of 

their land. The Arab world has since then been simmering with anger and rage 

leading to the beginning of "contemporary wave of terrorism" in the Middle East 

in 1968. The first manifestation of moving away from the conventional war and 

confrontation between the Israeli and the Arab was the seizure of an American 

Airline by a Palestinian sympathizer. Terrorism is no longer a technique of protest 

but has become a global apparatus to challenge the number one superpower in the 

unipolar world. What had not been reckoned earlier was the way in which religion 

was to become enmeshed with the political aspiration. 

A. PREVENTIVE DETENTION 

Detention without trial was not a new idea introduced by the makers of · 

our constitution, for the first time. It was in existence since the early days of 

British India. East India Company Act, 1793 authorised the Governor of Fort 

William to detain any citizen on suspicion that he was carrying on any illicit 
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correspondence dangerous to the peace and security of the British settlemene4 in 

India under the Bengal State Prisoners Regulation of 1818 also known as 

Notorious Bengal Regulation III and similar enactments in Madras and Bombay 

which laid no fetters upon the powers of the government to detain a person on 

suspicion75
. 

The Rules made under the Defence of India Act, 1939, to provide the 

power of detention and to keep it beyond the judicial review. 76 Rule 26 of the 

Rules framed under the Defence of India Act, 1939, which authorised the 

government to detain a person whenever it was "satisfied with respect to that 

particular person that such detention was necessary to prevent him from acting in 

any manner prejudicial to the defence and safety of the country and the like".77 

This act was modeled on similar legislation in England as a measure during the 

World War II. In Liversidge v. Anderson78 the House of Lords upheld the validity 

of the act. But even after the cessation of the wars preventive detention was 

continued in India as an instrument to suppress apprehended breach of public 

order, public safety and the like, by the Provincial Maintenance of Public Order 

Act, under which there was a spate of litigation. 

The framers of our Constitution simply made it possible for such 

legislation to be continued under the Constitution, subject to certain safeguards 

laid down therein, because they painfully visualised that the circumstances which 

has necessitated such abnormal legislation in the past had not disappeared at the 

birth of India's Independence. It is common knowledge that the Republic had its 

birth amidst anti-social and subversive forces and the ravages of communal 

madness involving colossal loss of lives and property. In order to save the infant 

74 B. P. Dwivedi, The Changing Dimension of Personal Liberty in India, (1998) Allahabad, 
Wadhwa & Company at 18. 

75 Madras Regulation 1819, Bombay Regulation, 1827. These Regulations were supplemented by 
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Republic from the inroads of any such subversive elements, therefore, this power 

had to be conferred upon the State 79
• 

The First Act of Preventive Detention passed by Parliament under the 

above powers conferred by the Constitution was Act IV of 1950, which came into 

force in the 25th February, 1950 and was to cease effect on 1st April, 1951. On 

19th May 1950, the Supreme Court pronounced its decision in Gopalan v. State of 

Madras,80 declaring Section 14 ofthe Act ultra vires; the court observed: 

Section 14 contravenes the provisions of article 22(5) and article 32 in so 
far as it prohibits the person detained from disclosing to the court the 
grounds of his detention communicated to him by the detaining authority 
or the representation made by him against the order of detention, and 
prevents the court from examining them for the purposes aforesaid, and to 
that extent it must be held under article 13(2) to be void This however, 
does not affect the rest of the act, which is severable. As the petitioner did 
not disclose the grounds of his detention pending court's decision on this 
point, he will now be free to seek his remedy, i so advised, on the basis of 
those grounds. 

This led to passing of the Preventive Detention (Amendment) Act IV of 

1950, by which Sec. 14 of the Act IV of 1950 was omitted and some other 

changes were made. Subsequently by the Preventive Detention (Amendment) Act 

IV of 1951, the duration of the Act IV of 1950 was extended upto the 1st April, 

1952 and some provisions were inserted. In Krishna v. State of Madrai1
, the 

Supreme Court declared the Amended Act (IV) of 1951 valid. 

The Preventive Detention (Second Amendment) Act LXI of 1951. It not 

only extended the life of the original Act up to 31st December, 1954, but also 

introduced substantial provisions, such as Section 11A, to prescribe the maximum 

duration of an order of detention. In Godavari v. State of Bombal2 the Supreme 

Court upheld the validity of Section 11A (2), as inserted by the Second 

Amendment Act, 1952, holding that the sub-section did not offend against Article 

79 D.D. Basu, Commentary on The Constitution of India, 7th edition, Vol. D (1993), Universal 
Book Traders, at 177. 

80 AIR 1950 SC 27. 
81 (1951) SLR621. 
82 (1953) SCR 210. 
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14 by differentiating between detention orders which were confirmed before 30th 

September 1952 and those which were confirmed thereafter. 

The Preventive Detention Act was a temporary Act. Originally it was 

passed only for one year. Several times since then the term of the Act was 

extended until it expired at the end of 1969. 

B. ARMED FORCES SPECIAL POWER ACT, 1958. 

The precursor of the AFSP A appeared in the statute books at a crucial 

phase in India's freedom struggle- in the year 1942. In India Congress Committee 

in its August gth meeting, decided to launch the Quit India Movement. In 

Singapore, about 40,000 British Indian Soldier who had joined the Indian 

National Army were marching towards India from the eastern front together with 

the Japanese soldier. In the sweeping move, Congress was declared an illegal 

organisation. Prominent Congress leaders were arrested and jailed. A mass 

upheaval broke out all over India. The Viceroy Lord Linlithggow declared 

emergency all over British India and promulgated the Armed Forces (Special 

Powers) Ordinance, 1942 on August 15. 1942, conferring vaguely defined special 

powers to armed forces to arrest, use force (even to kill) civilians on mere 

suspicion. 

Five years later, on 15 August 1947, India got independence and became a 

sovereign Democratic Republic on 26th January 1950. But, in the remote North 

East comer of the country, the armed forces are enjoying today the same powers 

and privileges granted in the colonial Ordinance. In the new incarnation, the 

enabling legislation is called the Armed Forces (Special Powers) Act, 1958. 

Certain modifications were made to the 1942 Ordinance. They are: 

• The provision for declaration of emergency was replaced by the term 

'disturbed area'. 

• More vaguely defined powers were added (including the power to use 

force to even kill any person on suspicion of disturbing public order or 
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carrying weapons, to search any place without warrant or destroy any 

place on suspicion of being used by armed groups) to the old Ordinance; 

• The power to take action, given to an officer of the rank of Captain and 

above in the old Ordinance, was delegated to lower ranks including Junior 

Commissioned officers Non- commissioned officers. 

• The area of operation was confined to ethnically distinct North East 

region; unlike the 1942 Ordinance, which was applied to the Whole of 

India.83 

In the monsoon session of the Parliament in 1958, a Bill to replace the 

Ordinance was introduced. Some members opposed it on the ground that blanket 

powers being conferred on the army by this Act would lead to violation of 

Fundamental Rights. How ever inspite of opposition the bill was passed and 

became effective from May 22, 1958. Initially the Act extended to Assam and 

Manipur but slowly it got extended to Mizoram and Tripura too. 

C. Seven Sister's Effected by Terrorism and Insurgency: functioning of 

Armed Forces Special Powers in These States 84 

Northeastern India consists 7 States (also known as the seven sisters): 

Assam, Meghalaya, Tripura, Arunachal Pradesh, Mizoram, Manipur, and 

Nagaland. Tensions exist between these States and the Central Government as 
well as amongst the tribal people, who are natives of these states, and migrant 

peoples from other parts of India. The states have accused New Delhi of ignoring 

the issues concerning them. It is this feeling which has led the natives of these 

states to seek greater participation in self-governance. There are existing 

territorial disputes between Manipur and Nagaland. There is a rise of insurgent 

activities and regional movements in the northeast, especially in the states of 

83 See, Preeti Verma, The Terror Of POT A and Other Security Legislation: A Report on The 
People's Tribunal on The Prevention of Terrorism Act And Other Security Legislation, New 
Delhi, March 2004, Human Rights Law Net work, at 330-340. 

84 http://www .alertnet.orglprintable.htm?URL=/db/crisisprofiles/IN _ CLA.htm visited on 25.06.07. 
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Assam, Nagaland, Mizoram and Tripura. Most of these organizations demand 

independent state status or increased regional autonomy and sovereignty. 

i. N agaland85 

The first and perhaps the most significant insurgency was in Nagaland 

from the early 1950s until it was finally quelled in the early 1980s through a 

mixture of repression and cooptation. The National Socialist Council of 

Nagaland-Isak-Muivah (NSCN-IM), demands an independent Nagaland and has 

carried out several attacks on Indian military installations in the region. According 

to government officials, 599 civilians, 235 security forces and 862 terrorists have 

lost their lives between 1992 and 2000 

On June 14, 2001, a cease-fire agreement was signed between the 

Government of India and the NSCN-IM which had received widespread approval 

and support in Nagaland. Terrorist outfits such as the Naga National Council

Federal (NNC-F) and the National Council of Nagaland-Khaplang (NSCN-K) 

also welcomed the development. Certain neighbouring states, especially Manipur, 

raised serious concerns over the cease-fire. They feared that NSCN would 

continue insurgent activities in its state and demanded New Delhi scrap the 

ceasefire deal and renew military action. Despite the cease-fire the NSCN has 

continued its insurgency. 

In 2006, as compared to 2005, there was no significant variation in civilian 

and Security Forces inter- factional clashes led to increase in militants casualties 

from 60 to 116. In the current year till 31st March, 2007 there have been 61 

incidents resulting iin killing of 13 civillians. The corrresponding figures for 2006 

were 59 incidents and killing of 8 civillians. Increase in inter- factional clashes 

contributed to sharp increase in violence in the state. 86 

85 Ibid 
86 Status Paper on Internal Security Situation As on March 31, 2007, Ministry Of Home Affairs, 

Government oflndia at 18. 
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ii. Assam87 

After Nagaland, Assam is the most volatile State in the region. Beginning 

1979, the indigenous people of Assam demanded that the illegal immigrants who 

had emigrated from Bangladesh to Assam be detected and deported. The 

movement lead by All Assam Students Union began non-violently with 

satyagraha, boycotts, picketing and courting arrests. Those protesting frequently 

came under police action. In 1983 an election was conducted which was opposed 

by the movement leaders. The election lead to widespread violence. The 

movement finally ended after the movement leaders signed an agreement (called 

Assam Accord) with the central government in August 15, 1985. Under the 

provisions of this accord, anyone who entered the state illegally between January 

1966 and March 1971 were allowed to remain but were disenfranchised for ten 

years, while those who entered after 1971 faced expulsion. A November 1985 

amendment to the Indian citizenship law allows non citizens who entered Assam 

between 1961 and 1971 to have all the rights of citizenship except the right to 

vote for a period of ten years. New Delhi also gave special administration 

autonomy to the Bodos in the state. However, the Bodos demanded for a separate 

Bodoland which led to a clash between the Bengalis, the Bodos and the Indian 

military resulting in hundreds of deaths. 

There are several organizations which advocate the independence of 

Assam. The most prominent of which is the ULF A (United Liberation Front of 

Assam). Formed in 1971, the ULFA has two main goals, the independence of 

Assam and the establishment of a socialist government. The United Liberation 

Front of Assam has carried out several terrorist attacks in the region targeting the 

Indian Military and noncombatants. The group assassinates political opponents, 

attacks police and other security forces, blasts railroad tracks, and attacks other 

infrastructure facilities. The United Liberation Front of Assam is believed to have 

strong links with Nationalist Socialist Council of Nagaland (NSCN), Maoists and 

the Naxalites. It is also believed that they carry out most of their operations from 

87 http://www.alertnet.org/printable.htm?URL=/db/crisisprofiles/IN _ CLA.htm visited on 25.06.07. 
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the Kingdom of Bhutan. Because ofUnited Liberation Front of Assam's increased 

visibility, the Indian government outlawed the group in 1986 and declared Assam 

a troubled area. Under pressure from New Delhi, Bhutan carried a massive 

operation to drive out the United Liberation Front of Assam militants from its 

territory. Backed by the Indian Army, Thimphu was successful in killing more 

than a thousand terrorists and extraditing many more to India while sustaining 

only 120 casualties. The Indian military undertook several successful operations 

aimed at countering future United Liberation Front of Assam terrorist attacks, but 

the United Liberation Front of Assam continues to be active in the region. In 

2004, the United Liberation Front of Assam targeted a public school in Assam 

killing 19 children and 5 adults. 

Assam remains the only state in the northeast where terrorism is still a 

major issue. The Indian Military was successful in dismantling terrorist outfits in 

other areas, but have been criticized by human rights groups for allegedly using 

harsh methods when dealing with terrorists88
• 

iii. Tripura89 

Tripura witnessed a surge in terrorist activities in the 1990s. New Delhi 

blamed Bangladesh for providing a safe haven to the insurgents operating from its 

territory. The area under control of the Tripura Tribal Areas Autonomous District 

Council was increased after a tripartite agreement between New Delhi, the state 

88 Status Paper on Internal Security Situation As on March 31, 2007, Ministry Of Home Affairs, 
Government of India at 14. On September 18, 2005, a soldier was killed in Jiribam, Manipur, 
near the Manipur-Assam border by members of the ULFA. In compared to 2005, the number of 
violent incidents and killingshad marginally increased. In the current year till 31.04.07, there 
hae been 156 incidents resulting in Killing of 5 Security Forces and 99 civillians. The 
corresponding figures for 2006 were 85 incidents, and 31 civilians killed. One good thing was in 
Assam that the National Games have been successfully conducted from 9th Feburary till 18 
Feburary 2007. Additional central paramillitary forces were provided to the state to cope with 
the security requirements for the National Games. 

89 http://www.alertnet.org/printable.htm?URL=/db/crisisprofiles/IN_CLA.htm visited on25.06.07. 
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government of Tripura, and the Council. The government has since been brought 

the movement under control though certain rebellious factions stilllinger90
• 

iv. Manipur91 

In Manipur, militants formed an organization known as the People's 

Liberation Army. Their main goal was to unite the Meitei tribes of Burma and 

establish an independent state of Manipur. However, the movement was thought 

to have been suppressed after a fierce clash with Indian security forces in the mid 

1990s. On September 18, 2005, six separatist rebels were killed in fighting 

between Zomi Revolutionary Army and Zomi Revolutionary Front in the 

Churachandpur District92
. 

v. Mizoram93 

The Mizo National Front fought for over two decades with the Indian 

Military in an effort to gain independence. As in neighbouring states the 

insurgency was quelled by force.Mizoram remain by and large peaceful.94 

90 In 2006, the number of violent incidents and the persons killed declined. There was no let up in 
criminal incidents pressure on the insuurgents, 22 killed in 2006 compared to 21 in 2005. In the 
current year till 31.03.07, th enumber of incidents is 34 resulting in killing of 2 Security Forces 
and 6 civillians.Implimentation of the Memorandum of Settelment signed with National 
Liberation Front ofTwipra (Nyanbasi Group) has began and a sum ofRs. 5.5 Crores released to 
the State Government in 2006-2007. The total.pacage is for Rs. 55 Crores to be implemented in 
three years. 

91 http://www.alertnet.org/printable.htm?URL=/db/crisisprofiles!IN _ CLA.htm dated 25.06.07. 
92 On September 20, 2005, 14 Indian soldiers were ambushed and killed by 20 rebels from the 

Kanglei Yawol Kanna Lup (KYKL) terrorist organization, armed with AK-56 rifles, in the 
village of Nariang, 22 miles southwest of Manipur's capital Imphal. "Unidentified rebels using 
automatic weapons ambushed a road patrol of the army's Gorkha Rifles killing eight on the 
spot," said a spokesman for the Indian government.Currently there are 19 separate rebel groups 
operating in Manipur. In 2006, as compared to 2005, while there was a marginal decrease in 
terrorist incidents civillians casualties significantly declined. During the current year till 
31.03.07 there have been 166 incidents resulting in killing of 23 Security Forces and 28 
civillians.Manipur remains the worst hit in the terms of incidents of violence. Metei groups are 
largely responsible for violence in the State. Elections to the State Assembly were held in 
Feburary successfully. Adequate Central para millitary Forces were deployed. National 
Highway 53 (not in use for several years) has been commisioned and is fully in services so that 
supplies to Manipur can be maintained in cases of any blocade etc. on NH- 39. 

93 http://www.alertnet.org/printable.htm?URL=/db/crisisprofiles!IN _ CLA.htm dated 25.06.07. 
94 Status Paper on Internal Security Situation As on March 31, 2007, Ministry Of Home Affairs, 

Government oflndia at 12. 
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vi. Meghalaya 

The number of violent incidents remained at the same level in 2006 as in 

2005. There were no casualties of Security Forces in 2006. Civillian killings, 

however, increased from 1 to 6. The counter insurgeny operations against the UGs 

have continued and the number of the UGs killed in 2006 is lmost at the same 

level as in 2005. In the current year till 31.03.07, there have been only 3 incidents 

of violence and there has been no casualties. 95 

D. TERRORIST AND DISRUPTIVE ACTIVITIES ACT 

In the eighties the Law of anti terrorism embodied in the Terrorist and 

Disruptive Activities (Preventive) Act, 198796 and the National Security Act, 

198097 both of which were effectively used to tackle the problem of terrorism. 

The emerging need for a legislation to combat terrorism has been will explained 

in the objects of the Terrorist and Disruptive Activities ACt or follows: 

Terrorists had been indulging in wanton killings, arson, looting of 
properties and other heinous crimes. As a result of which several innocent 
lives have been lost and many suffored serious injuries. In planting of 
explosive devices in trains, buses and public places, the object to terrorise, 
to create fear and panic in the mind of citizens and to disrupt communal 
peace and harmony is clearly discernible. This is a new and overt phase of 
terrorism which requires be taking serious note of and dealing with 
effoctively and expeditiously. The alarming increase in disruptive 
activities is also a matter of serious concern. "98 

The constitutional validity of law the terrorist related all was challenged in 

Kartar Singh's case99 which was heard by a constitutional comprising five cru 

elite judges who have dealt with each and every provision in the enactments and 

upheld the constitutional validity of a:ll the provisions of same section 22 of 

TADA. 

95 Status Paper on Internal Security Situation As on March 31, 2007, Ministry Of Home Affairs, 
Government oflndia at 22. 

96 Hereinafter referred to as T ADA. 
97 Hereinafter referred to as NSA. 
98 The Terrorist And Disruptive Activities (Prevention) Act, 1985 (Act 31 of 1985), Object And 

Reasons of the Act. 
99 1994 Cr. L. J. 3139 (SC). 
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Terrorism in India can be attributed to India's many low intensity conflicts 

within its borders. If terrorism can be defined as ''peacetime equivalent of war 

crime", 100 then these sites of low intensity conflicts are prime spots for terrorism 

in India. The regions with long term terrorist activities today are Jammu and 

Kashmir, Central India (Naxalism) and Seven Sister States (independence and 

autonomy movements). In the past, the Punjab insurgency led to terrorist 

activities in the Indian state of Punjab as well as the national capital Delhi (Delhi 

serial blasts, Anti-Sikh riots). The increased terrorist activities, all pointing to 

Islamic terrorism, have given rise of right-wing politics , leading to violence 

(Godhra Riots) and the Bombay bomb blasts. In recent times, the Delhi and the 

V aranasi bomb blasts were aimed not against the Indian state but were aimed to 

trigger a Hindu-Muslim schism. The perpetrators of terrorism have been members 

of armed opposition groups. Allegations of the involvement of state agencies of 

foreign nations have been made. The terrorist activities have gone up significantly 

after 1990 following the involvement of Pakistan government under the cover of 

its intelligence agency lSI and Islamic militant groups armed, trained and 

financed by Pakistan. 

i. PUNJAB: OPERATION BLUE STAR 

Hindu revivalist claimed Sikhism to be another branch of Hinduism as the 

Sikhs insisted on having separate identity. 101 Report of the Government census of 

1911- 1921 showed that out of two dozen Sikhs sects in Punjab in the beginning 

of the century, moved towards more unified and monolithic 'Keshdhari' Sikh 

identity. 102 The expansion of the Arya Samaj gave impetus to the 'Singh Sabha 

Movement', which organised the Sikhs103
• 

100 Ibid 
101 Khushwant Singh, A History ofThe Sikhs, Vol. 2: 1937-1979, (1996), at 146-7. 
102 Raju A. Kapur, Sikh Separatism: The Politics of Faith, (1987), Allen and Unwin, London at 

31-32. 
103 Harji Malik, 'A Historical Legacy', on Amrik Singh (ed.) Punjab in Indian Politics: Issues 

and Trends, (1985), at 2. 
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Sant Bhindranwala and his disciples had began to fortify the Akal Takht 

and the Golden Temple at Amritsar- Two of the most sacred shrines of the Sikhs 

-in anticipation of an attack by the Indian Army. When the attack came on 5th 

June 1984, attempts by the Army to enter the fortified Temple without damaging 

it failed, and army tanks were brought in to enable the Army to enter the fortified. 

Sensitive about the Hindus denying them a separate entity the Singh Sabha 

was extremely suspicious about the multiplicity of the Sikhs identity104
• A move 

towards an organised religion was replacing the older pluralist paradigm by a 

more uniform identity. The Sikh Gurudwara Act, 1925, passed by British rulers 

after a long agitation, defined the Sikhs as, 'one who believes in the ten gurus and 

the Granth Sahib (the Holy Scriptures) and is not a 'palit' (apostate)105
.' The 

definition under this Act did not include most sects listed as Sikhs in the census 

reports in the early part of the century. The Act heightened communal tensions in 

the erstwhile Indian Punjab106
• The Cripps Mission of 1942 widened this divide 

and gave impetus to the demand for Pakistan, a course that later affected the Sikh 

leadership in its own way107
• The Akali Dal issued a pamphlet proposing a Sikh 

ruled 'Azad Punjab' (free Punjab) 108
• In 1944, when the Congress Leader 

published a controversial formula which suggested among other things, the areas 

of Muslim dominance be demarcated, Akali leader stated for the Sikhs were a 

separate nation109
• Punjab's worst experience of the century witnessed when it had 

to be partitioned between India and Pakistan in 1947110
• The aftermath of 

104 Harjot Oberoi, The Construction of Religious Boundaries : Cultural Identity and Diversity in 
The Sikh Tradition, (1994), at 25. Oberoi views the Singh Sabha as a new cultural elite which 
aggressively usurped the right to represent others within this singular tradition. Its ethnocentric 
logic subsumed other identities and dissolved alternative ideas. Such as asceticism under a 
monolithic, codified and closed. 

105 Cole and Sambhi, The Sikhs: Their Religious and Beliefs and Practices (1978), at 160. 
106 Rai Satya, Partition of Punjab: A study of Its Effects on The Politics and Administration of the 

Punjab, (I) 1947-56; (1965), at 27 Rai view many other apparently progressive measures were 
passed in such a way that the muslim and Sikhs cultivators were loggerhead with . 
predominantly money lenders. 

107 P.M. Sharma Kumar, A Sood and Manda, Punjab Crisis: Contexts and Trends, (1984), at 33. 
108 Rajiv A. Kanpur, Sikh Separatism: The Politics of Faith, (1987), at 207. 
109 Ibid at 208. 
110 Marji Malik, A Historical Legacy, On Amrik Singh (ed), Punjab in Indian politics : Issues and 

trends (1985), at 2. 
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freedom and the process of partition saw unparalleled violence and massacres of 

all three communities Hindus, Muslims and Sikhs. The violence was 

unprecedented in history111
• After Independence, when Constitution of India was 

finalised, the Ak:ali leadership did not find the Prime Minister's promise to set up 

an area in the north where Sikhs could experience the "glow of freedom" reflected 

in it112
• The draft provoked the two Sikh members of the Constituent Assembly 

that they refused to endorse the Constitution, pleading that it was against the 

minorities' interest113
• 

Indian Constitution being democratic and secular has quasi-federal 

structure114
• A secular foundation to the nation's political system also kept 

religious and sectarian politics at bay. A large section of Sikh community 

supported congress even though not satisfied with the political programme. Its 

grievances resurfaced over a decade later during the 'Punjabi Suba' movement by 

Master Tara Singh and Sant Fateh Singh. They demanded a new state out of the 

unified Punjab, with Punjabi as its officiallanguage115
: The movement succeeded 

in rallying a cross-section of Sikhs behind it, and among the campaign's 

sympathisers was a section of Congress Leaders in New Delhi. The prime 

minister of India in 1996, proposed the division of Punjab116
• All major political 

parties of the opposition, except the Hindu Jana Sangh, supported the proposal117
• 

In 1966, what was left of Indian Punjab after partition was further divided into 

Punjab, Haryana and Himachal Pradeshll8. The 'Punjabi Suba' was a major 

victory for its leadership, which fought the Congress Party in the subsequent 

election in 1967 and 1969 with the help of other opposition partiesll9
. 

111 West Hull, Man's Fellowship address in London on February 17, 1950, Daily Mail, February 
18, 1950. Harold Wilberforce Bell, a man with 35 yrs of diplomatic service in India from 
1918 to 1939 claimed that upwards of200,000 people were massacred. 

112 Rajiv Kapur, Sikh Separatism: The Politics of Faith, (1987) at 234. 
113 Ibid at 256. 
114 Preamble of the Constitution oflndia. 
115 See, generally Devendra Singh; Akali Politics in Punjab (1964-1985): (1993) New Delhi, 

National Book Organisation at 133. 
ll

6 Ibid at 134. 
117 Ibid 
liS Ibid 
ll

9 Ibid. 
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Central Government evolved second method of eliminating or suppressing 

minorities in the country, particularly the Sikh and Muslim communities. In the 

name of enacting special security legislations, the Terrorist - Affected Areas 

(Special Courts) Act, 1984 Punjab, was first passed by the Parliament on 23rd 

May 1985. 120 It came into force on 14th July 1985. Thereafter, the Terrorist and 

Disruptive Activities (Prevention) Act, 1985, was enacted. This Act was allowed 

to lapse and the Terrorist and Disruptive Activities (Prevention) Act, 1987 was 

enacted on 24th May 1987. An amendment was made in this Act through Act No. 

43 of 1993 and, after few more amendments from time to time. 

One of the Members of Parliament121 expressing his view during the 

discussion on the Bill on the Terrorists and Disruptive Activities (Prevention) Act, 

1987 stated: 

" .... Punjab is burning. The legend goes that in the rivers of Punjab milk 
used to flow but they are now drenched with blood. There is hatred all 
over. What is a democratic solution for Punjab? How many women are 
beating their breasts every night? We feel the pinch only when our near 
and dear ones get killed. " 

Yet another Member of Parliament122 speaking on the Bill presented 

before the House said: 

"Today terrorism has not remained confined to Punjab only. It has rather 
spread to every corner of the country. The same terrorism which exists in 
Punjab is making its presence felt in Delhi and Maharashtra also ....... " 

Another Member of Parliament 123 taking part in the debate on the Act of 

1987 spoke thus: 

"..... The Han. Members know that we are not dealing with normal 
peaceful times. We are dealing with extraordinary times. Shri Satyendra 

120 See, Preeti Venna, The Terror Of POTA And Other Security Legislation: A Report on The 
People's Tribunal on The Prevention of Terrorism Act And Other Security Legislation, New 
Delhi, March 2004, Human Rights Law Net work, at 96-103. 

121 Parliamentary Debates. 
122 Ibid 
123 Ibid 
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Narayan Singh has said that not only for Punjab but do something for 
Bihar also because in the garb of political party etc. greater terrorism is 
prevailing there also." 

ii. BIHAR 

Although terrorism in Bihar is not considered a major issue in the state, 

existence of certain groups like the CPI-ML, Peoples war, MCC, Ranvir Sena and 

Balbir militias is a major concern as they frequently attack local policemen and 

politicians. Poor governance and the law and order system in Bihar have helped 

increase the menace caused by the militias. The Ranvir Sena is a militia of 

forward caste land owners which is taking on the might of powerful Naxalites in 

the area. The State has witnessed many massacres by these caste groups and 

retaliatory action by other groups. All the militias represent interest of some caste 

groups. The main victims of the violence by these groups are helpless people 

(including women, old and children) who are killed in caste massacres. The state 

police is ill equipped to take on the Ak-47, AK-56 of the militants with their 

vintage 303 rifles. The militants have used landmines to kill ambush police parties 

as well. The root cause of the militant activities in the state is huge disparity 

among different caste groups. After Independence, land reforms were supposed to 

be implemented, thereby giving the low caste and the poor a share in the lands 

which was till then held mostly by high caste people. However due to caste based 

divisive politics in the state land reforms were never implemented properly. This 

led to growing sense of alienation among the low caste. Communist groups like 

CPI-ML, MCC and People's War took advantage of this and instigated the low 

caste people to take up arms against establishment which was seen as a tool in the 

hands of rich. They started taking up lands of rich by force killing the high caste 

people. The high caste people resorted to use of force by forming their own army 

Ranvir Sena to take on the naxalites. The State witnessed a bloody period in 

which the groups tried to prove their supremacy by mass killings. The Police 

remained a mute witness to these killings as it lacked the means to take any 

action. However now the Ranvir Sena has significantly weakened with the arrest 
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of its top brass. The other groups are still active. Many a times politicians use 

these groups for their advantage. 

There have been arrests in various parts of the country, particularly those 

made by the Delhi and Mumbai police in the recent past, indicating that 

extremist/terrorist outfits have been spreading their networks in this State. There 

is a strong suspicion that Bihar is also being used as a transit point by the small

arms, fake currency and drug dealers entering from Nepal and terrorists reportedly 

infiltrating through Nepal and Bangladesh. 

E. PREVENTION OF TERRORISM ACT, 2002 

Prevention of Terrorism Bill - 2000 was taken for the discussion by the 

Law Commission of India124 since December 2000 by organising two mega 

seminar in the capital New Delhi, neither the opposition parties nor the human 

rights activities came out with a concrete suggession or modification to the 

intended bill. The bill was first formulated in 24th October 2001 in the form of an 

ordinance The Prevention of Terrorism Ordinance- 2001' by the President of 

India while invoking the power vested in him under Article 123 of the 

Constitution of India, as parliament was not in the session. The bill could not be 

taken up for discussion during the winter session of the parliament the and 

validity of the ordinance was getting over then again Central Government 

requested the President tore- promulgate the ordinance with some modifications, 

until the Budget Session of the Parliament commenced on 25th Feburary 2002. 

The Protection of Terrorism Act was finally passed in the joint sesssion on 26th 

Feburary 2002 of the Indian parliament which lasted for 9 to 10 hours. Now with 

the passage of bill, the 'Prevention of Terrorism Ordinance' (POTO) has thus 

become 'The Prevention ofTerrorism Act, 2002' (POTA) having an applicability 

all over the Union which is aimed at 'prevention of and for dealing with, 

terrorist activities and or matters connected therewith' going by the preamble of 

the law. 

124 Law Commission 173rd Report, Government of India. 
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Prevention of terrorism Act was brought as twin- legged approach, 

by dealing with the terrorism as an offencein one hand, and on the other for steps 

that could be termed as defensive in nature. From past experience in the 

enforcement of special anti-terror legislation adopted earlier in the country, and 

conscious of the fact that the extra-ordinary nature of the powers and procedure 

provided by this new special law were prone to abuse for ulterior purposes by law 

enforcing agencies and pressure groups, the Legislature declared its intent to 

prevent such misuse by referring to the fact that "adequate safeguards" were being 

engrafted in the law. 125 

The constitutional validity of the Statute, Prevention of Terrorism Act 

came before in the Supreme Court in the case of People's Union for Civil liberties 

v Union oflndia126 where court observed: 

" ... Court cannot go into and examine the 'need' ofPOTA. It is a matter of 
policy. Once legislation is passed the Government has an obligation to 
exercise all available options to prevent terrorism within the bounds of the 
Constitution. "127 

It further went to the extent of observing: 

" ... this Court has repeatedly held that mere possibility of abuse cannot be 
counted as a ground for denying the vesting of powers or for declaring a 
statute unconstitutional. "128 

F. UNLA WFULL ACTIVITIES (PREVENTION) ACT, 2004 

The Prevention of Terrorism Act, which the National Democratic Alliance 

government insisted was the remedy to deal with terrorist activities in India, is 

being repealed by its successor, the United Progressive Alliance. The abolition of 

POTA was the Manmohan Singh government's first major policy decision after 

taking office in May. The Union Cabinet approved the decision on Friday, 

125 Objects and Reasons of Prevention of Terrorism Act, 2002. 
126 AIR 2004 SC 456. 
127 Ibid. 
t2s Ibid. 
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September 1 7. The only thing that remains now IS for the government to 

promulgate an ordinance repealing the act. 

It is unlikely that a new anti-terror law will be enacted after the many 

controversies that Prevention of Terrorism Act and, before it, T ADA generated. 

The new Congress-led government's argument is that India already has a number 

of stringent laws like the National Security Act and the Unlawful Activities 

(Prevention) Act to check terrorism. Prevention of Terrorism Act was the only 

law dealing explicitly with terror funding in addition to other aspects of terrorism. 

Officials say that after it is repealed, the government may amend FEMA to make 

it more stringent. The amended Unlawful Activities (Prevention) Act will also 

have provisions to check the funding of terrorist groups. 

The repeal of India's Prevention ofTerrorism Act (POTA) brought with it 

proclamations from certain corners that a great triumph for civil liberties had been 

achieved in India. At first glance, this appears plausible. However, the ensuing 

promulgation of the Unlawful Activities (Prevention) Amendment Ordinance, 

2004, which is designed to incorporate the essential provisions of Prevention of 

Terrorism Act, should have by now served to extinguish any premature 

enthusiasm. 

The Ordinance gives lie to the loud pronouncements of the newly elected 

Central Government - explicitly reiterated in the Government's Common 

Minimum Programme (CMP) -that "given the abuse of Prevention of Terrorism 

Act that has taken place, the UP A government will repeal it, while existing laws 

are enforced strictly." The gist of this is that no new laws would be necessary 

beyond the existing criminal laws. The Ordinance contradicts this. 

There are, without question, notable improvements in the Ordinance, and 

these must be commended. There are also sections that include verbatim 

provisions from the repealed Prevention of Terrorism Act, provisions that were 

repeatedly misused under Prevention of Terrorism Act and may equally continue 
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to be misused under the Ordinance. And lastly, additional provisions have been 

included, which, rather than amend the deficiencies of Prevention of Terrorism 

Act, only serve to further erode the rights of the accused. The Ordinance as it 

presently stands, before examination, revision and eventual adoption by 

Parliament, is certainly no triumph for civil liberties. 
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CHAPTER III 

DEFINITIONS AND KINDS OF TERRORISM 

1. Terrorism- National and International 

Terrorism as a phenomenon has a national or domestic dimension as well 

as ·an international dimension and the distinction has to be kept in mind both for 

the purposes of definition and for evolving the measures and mechanism for 

combating it. Though both may have overlapping elements, it is desirable to keep 

the two separate and distinct as they may fall within two different jurisdictions 

sine~ domestic terrorism may be of purely local concern and hence a matter of 
' 

maintenance of internal law and order whereas international terrorism may require 

active cooperation and action at international level. 1 

The term 'Terrorism' means premeditated as well as politically motivated 

violence perpetrated against non-combatant targets by sub-nationals as, 

clandestine agents, usually to influence an audience. Violence is the story about 

basic human relationships, power and struggle, social behaviour, religion and 

politics. Some do it with words, some with human will, while others with the gun. 

The norms for reporting terrorist incidents including the bar on the use of 

the word terrorist or its equivalent 'atankwadi' - were developed with by the 

entire media, including the Government controlled electronic media and the 

national papers. The capitulation, however, did not stop here. The recent 

newspapers wrote about acts of the most amazing bestiality with a curious 

deprivation, poverty and consequent alienation that was invented to justify 

terrorist acts in India. The media carried an uninterrupted steam of interviews and 

profiles of terrorists and representatives of their violent, murderous propaganda 

with the same freedom as when covering a candidate for parliament addressing 

1 A. Subramanyam Raju, Terrorism In South Asia: Views From India, (2004) New Delhi, India 
Research Press, at 231. 

61 



his constituency. Paul Wilkinson,2 an authority on terrorism related works, culled 

out five major characteristics of terrorism. They are: 

1. It is premeditated and aims to create a climate of extreme fear or terror. 

2. It is directed at a wider audience or target than the immediate victims of 

violence. 

3. It inherently involves attacks on random and symbolic targets, including 

civilians. 

4. The acts of violence committed are seen by the society in which they occur as 

extra-normal, in literal sense that they breach the social norms, thus causing a 

sense of outrage; and 

5. Terrorism is used to influence political behaviour in some way- for example to 

force opponents into conceding some or all of the perpetrators demands, to 

provoke an over-reaction, to serve as a catalysis for more general conflict, or to 

publicize political cause. 

Although the means and ends have evolved throughout the history, the 

central clement of terrorism - free panic violence and disruption - have changed 

little over the time. Today tremendous disbelieves potential fits into easily 

transported packages (bones, nerve gas and biological agents) and the computers 

that are connected to internet can be attacked from any point on the globe, the 

need for the heightened security of critical operations has grown markedly in 

recent years. The boom in the use of information technology to improve 

performance of the security, increased competitive processes from deregulation 

and globalization, and concentration of operation in a smaller number of facilities 

to decrease costs that resulted in reduction in redundancy and resources capacity. 

As the world enters the 21st century, terrorism remains a vexing problem- an 

anachronistic fixture of human relations as paradoxically human and inhuman in 

the third millennium, as it was before the dawn of recorded history. While 

terrorist once generally used acts of terrorism as a means to publicize their causes, 

2 People's Union for Civil Liberties v Union Of India, AIR 2003 SC 2363. 
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the operational objectives in the most recent attacks focused on producing the 

maximum desolation, casualties and impacts. 

In all acts of terrorism, it is mainly the psychological element that 

distinguishes it from other political offences, which are invariably accompanied 

with violence and disorder too. Fear is induced not merely by making civilians the 

direct target of violence but also by exposing them to a sense of insecurity. It is in 

this context that Supreme Court observed3
: 

" ... it is not possible to give a precise definition of terrorism or to lay down 
what constitutes terrorism. But ... it may be possible to describe it as a use 
of violence when its most important result is not merely the physical and 
mental damage of the victim but the prolonged psychological effect it 
produces or has the potential or producing on the society as a whole . ... if 
the object of the activity is to disturb harmony of the society or to terrorize 
people and the society, with a view to disturb even tempo, tranquility of 
the society, and a sense of fear and insecurity is created in the minds of a 
section of society at large, then it will, undoubtedly be held to be terrorist 
act . ... " 

The terrorism is a term used to discuses the method as well as the theory 

behind the method whereby an organized group seeks to achieve its aims, chiefly 

through the systematic use of violence. Terrorism acts are directed against persons 

who as individuals, agents or representatives of authority interfere with the 

consummation of the objectives of such a group. 

Terrorism is a method of combat in the struggle between social groups and 

forces rather than individuals, and it may appear in any social order. Those focus 

who appear on the terrorist scene, whether as protagonists or as victims, stands as 

representative of social groups or of the system of Government. Violence and 

death are not intended to produce revenue or to terrorize the persons attached but 

to make the society or Government take notice of the imminence of large-scale 

struggles. The terrorist act committed in secrecy by one person or several persons 

is conceived as the advance notice of what may be expected from mass action. It 

is usually employed where other method of propaganda are not permitted. 

3 Mohd. Iqbal M Shaikh v. State of Maharashtra, AIR 1998 SC 2864. 
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Drawing onto the Geneva Convention of 1949, Mark Selder4 defined 

terrorism as the systematic use of force of violence and intermediation against 

civilian population and the natural social environments that sustain them. 

Individuals may carry out terrorism; also groups or states under conditions of 

social conflict including war, may carry out terrorism. It has often been stated that 

terrorism is the weapon of the powerless. But even a cursory survey of the history 

of human conflict reveals that the most egregious terrorism has been conducted by 

marring states. Mark Seider calls this state terrorism. 

Resort to terrorism is not the exclusive monopoly of political organisations 

and parties. A group of any other character seeking the relocation of power may 

deem it expedient to use terror and may organize for this purpose. The nature of 

the power contested may vary greatly; it may be the dominance of one nation state 

over another or the oppression of one economic stratum by another. A conflict 

between the supports of tWo substantially different system of Government may 

also call forth terrorists tactics. Terrorism is a method always characterized by the 

fact that it seeks to arouse not only the reigning government or the nation in 

control but the means of the people to a realization that constituted authority is no 

longer safely entrenched and unchallenged. To elicit a wide response in circles 

outside those at whom it is directly aimed, it is futile as a weapon in a social 

conflict. The logic of terrorism can't fully be understood without an 

understanding of the proper evolution of the revelry nature of the terrorist act. 

Although it is based upon the practice of violence, terrorism differs 

essentially from what is described as mob violence. Terrorism is carried on by a 

narrowly limited organisation and is inspired by a sustained programme of large 

scale objectives of which terror is practiced. Mob violence, although it may 

conceivably break out in response to a terrorist act, is ordinarily planned and 

4 Ben Saul, Attempts to Define 'Terrorism' in International Law, Netherlands International Law 
Review, 2005, at 57-83. u 
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uncontrolled, brought into action by some immediate and not necessarily rational 

modulation and follows no price programme. 

Mass insurrection is ideologically most akin to terrorism, but it too is not 

necessarily premeditated and is likely to occur without pain staking preliminary 

preparation. The initiation of a mars insurrection may be one ofthe objectives of a 

party, which employs terrorism as revolutionary methods; in such a case the 

relation being one of the means to an end. The realms of possibility in a situation 

where mass destruction as a means of allowing certain political aims is with the 

terrorists. The terrorist methods appears unnecessary, although it is not impossible 

that the removal of a conspicuous representatives of the functioning government 

might prove the starting point for mass destruction (action) or at least accelerate 

its pace. 

The mushrooming growth of terrorism is too recent. Philosophers say that 

the shape of terrorism is same but the changing thing is the place and time. 

Though the terrorist want to function, they believe in some particular ism, 

suppressed by some one, they are the voice of some particular exploited group or 

they are migrated from their land, but after all of these category is same they are 

not different from other and there is no need to search their problems. In the 

period of globalization they have a single name and that is a 'terrorist' and their 

activities are called terrorism. 

Thousands of people and organisations have been involved in acts of 

terrorists. The urge to create a law on terrorism is hence obvious. A great number 

of laws and treaties exist for various (other) heinous crimes like genocide, crime 

against humanity, war crimes, narcotics, illegal arms tread, trafficking slave 

trading, counterfeiting, and piracy. Therefore many of the terrorist acts do not 

need to be newly codified as 'crimes' as most, if not all societies already have 

ample opportunity to put those offenders on trial. Yet by using legal term 

'terrorist' not only emotional, but also legal doors are opened which would 
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otherwise have remained closed. This primarily deals with the jurisdiction5 

international cooperation6 and obligations as to the non-provision of any form of 

protection.7 Labeling a crime as terrorist act enables and obliges the various actors 

to apply a different angle of instruments and means. It also results in increasing 

both the minimum and maximum penalties. It is therefore in the interest of the 

individual offender, the victim and the international community to know exactly 

when a certain act amounts to terrorism and where it does not. 

Definitions generally tend to reflect the interests of those who do the 

defining. A successful definition sets the parameters for the public debate and can 

shape the agenda of the community. 

2. Definition of International Terrorism8 

Terrorism has become the most worrying feature ofthe contemporary life. 

Though violent behaviour is not new, the present day 'terrorism' in its full 

incarnation has obtained a different character and poses extraordinary challenges 

to the civilized world. The basic edifices of a modem State, like democracy, state 

security, rule of law, sovereignty and integrity, basic human rights etc are under 

the attack of terrorism. Though the phenomenon of terrorism is complex, a 

'terrorist act' is easily identifiable when it does occur. The core meaning of the 

term is clear even if its exact frontiers are not. That is why the anti-terrorist 

statutes - the earlier Terrorism and Disruptive Activities (Prevention) Act, 1987 

(T ADA) and now POT A do not define 'terrorism' but only 'terrorist acts9
• 

Definition of terrorism under international law is beset with many 

problems. Some even question the very motives of the countries in seeking to 

define it in manner to suit their national and strategic interests and others charge 

5 Personal, territorial, universal. 
6 Schmid, Political Terrorism: A Research Guide to Concepts, Theories and Literature (1983), at 

119-152. 
7 Safe Haven, Refugee law. 
8 A. Subramanyam Raju, Terrorism in South Asia: Views From India, (2004) New Delhi, India 

Research Press, at 233. 
9 Hitendra Vishnu Thakur v State ofMaharastra, AIR 1994 SC 2623. 
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some countries with downright hypocrisy in trying to adopt a 'holier then thou ' 

attitude. Noam Chomsky, for instance, relates a story: St. Augustine tells the story 

of pirate captured by Alexander, the Great, who asked him "how he dare molest 

the sea". "How dare you molest the whole world?" The pirate replied, because"/ 

do it with my little ship only, I am called thief doing it with a great navy, you 

called yourself emperor." Chomsky proceeded to observe: "it captures with some 

accuracy the current relations between the United States and various minor 

actors on the state of international terrorism."10After 1972 Munich Olympics 

Killings, Ambassador Charles W. Yost said: 

"the fact is, of course, that there is vast amount of hypocrisy about the 
subject of politic a~ terrorism. We all righteously condemn it -except when 
we ourselves or friends of ours engaged in it. Then we ignore it or gloss it 
or attach to it tags like 'liberation' or 'defence of world' or 'national 
honor' to make it seem other than what it is" .11 

Some of the definitions attempted by conventions and commentators may 

appear to be adequate for the limited purpose for which they have been made but, 

on analysis, they would not serve the purpose of a comprehensive and acceptable 

definition12
. Yonah Alexander defines terrorism as, "the use ofviolence against 

random civilian targets in order to intimidate or to create generalized pervasive 

fear for the purpose of achieving political goals." The term 'random', 'civilian', 

'political' have a very limiting connotation. Water Laquerur defines the term as 

"an attempt to de stabilized democratic societies and to show that their 

governments are impotent."13 The obvious implication of this definition is that 

terrorism can be committed against democratic societies only. In 1937, 

Convention on Terrorism stated that terrorism consists of "criminal acts directed 

against a State and intended or calculated to create a state of terror in the minds of 

10 Noam Chomsky, Pirates And The Emperors- International Terrorism In The Real World 
Montreal, (1991), New York: Black Rose Book, at 1. 

11 See, V. S. Mani, "International Terrorism- Is A Definition Possible?", in Verinder Grover (ed), 
Encyclopedia of International Terrorism- History And Development, vol.l, (New Delhi: Deep 
& Deep Publications, 2002), at 66. However, hypocrisy is an equal opportunity employer and 
almost all States, big or small, indulge in it. 

12 A. Subramanyam Raju, Terrorism in South Asia: Views From India, (2004) New Delhi, India 
Research Press, at 233-234. 

13 Water Laquerur, Reflections on Terrorism, Foreign Affairs, vol. 65, no.!, Fall 1986, at 87. 
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a particular person, a group of persons or the general public." This convention 

confmes terrorism to situations where the State per se is target. 14 

In the year 1983, Alex Schmid compiled no less that 109 definitions of 

terrorism. 15 

i. Schmid defined terrorism as: 

Terrorism is method to combat in which random or symbolic fiction save as 
instrumental target of violence. These instrumental nucleus share group or 
class characteristics which forms the basis for their selection for victim's 
action. Through previous use of violence or the credible threat of violence 
other members of that group or class are put in a state of chronic fear 
(terror). This group or class, whose members sense of security is 
purposively undermined, is the target of terror. The purpose of this indirect 
method of compact is either to immobilize the target of terror in order to 
produce disorientation inordinate or compliance, or mobilize secondary 
targets of demands (e.g. a government) or targets of attention (e.g. public 
opinion) to changes of attitude or behaviour favoring the short or long term 
interests of the users of this method of combat. 

ii. Lambert counters the definition as: 

it does not include acts where the 'target of terror' are absent i.e. where 
act of violence has a more immediate and direct purpose. 

A simple definition of terrorism, proffered by the U.S. Department of 

State, need to be mentioned, it defines terrorism as, 'premeditated, and politically 

motivated perpetrated against non-combatant targets by sub-national groups or 

clandestine state agents, usually intended to influence an audience'. Schmid's 

definition does not allow for a relativist concept of terrorism i.e. that 'one man's 

terrorist is another man's freedom fighter'. 

In short term no agreement on all-encompassing definition of terrorism 

would be reached. There are several reasons why it is so difficult to offer a precise 

objective definition16
: 

14 Article- I of Convention on Terrorism, 1937. 
15 U.S. Department of State, Patterns ofG1obal Terrorism 1988. 
16 Van Krieken, Terrorism and International Legal Order, (The Hague 2002), at 17. 
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terrorism take different forms, although it is usually equated with political 
sub-version, it is employed at times by governments, and its used as an 
instruments as of syndicate crime; 
the criteria for defining the crime 'terrorism' are generally subjective, 
since it is mainly based on political consideration; 
and above all, terrorism is prompted by a wide range of motives, 
depending on the point in time and the prevailing political ideology. 

In this respect it would be recorded that during wartime, members, of the 

French resistance to the German occupation war were regarded as criminals and 

were pursued accordingly. 

Elagab gives his own definition 17
: 

The term terrorism is used to define criminal acts based on the use of 
violence or threat of injury and which are directed against a country or its 
inhabitants and calculated to create a state of terror in the winds of the 
Government officials, an individual or group of persons, or the general 
public at large. It could be work of an individual, but more often than not 
is the effect of organized groups whose philosophy is based on the theory 
that the end justifies the means. 18 

Definition proceeded by the International Law Commission concluded in 

1980s, gives various categories of what constitute terrorist acts19
: 

i. Any act causing death or grievous bodily harm or loss of liberty to 
a Head of State, persons excusing the prerogatives of the Head of 
State, their Hereditary or designated successors, the spouse of 
each persons, or persons changed with public functions or holding 
public positions where the act is directed against them in their 
public capacity; 

ii. Acts calculated to destroy or damage public property or property 
devoted to a public purpose; 

iii. Any act likely to imperil human lives through the creation of public 
danger, in particular the seizures of aircraft, the taking of hostages 
and any form of violence directed against persons who enjoy 
international protection or diplomatic immunity; 

iii. The manufacture obtaining, possessing of supplying of arms, 
ammunitions, explosives or harmful substances with a view to 
commissions of terrorist act. 

17 OrnerY. Elagag, International Law Document Relating to Terrorism, 1997 London I Sydny at 
xix. 

18 Ibid. 
19 http://untreaty.un.org/ilc/summaries/7 _ 4.htm visited on 26.01.08. 
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This definition lacks important elements such as the intention to spread 

terror, does not cover nuclear terrorism, terrorist financing, etc. 

The United Nation General Assembly in 1996 agreed upon the following 

definition20
: 

Criminal acts intended or calculated to provoke a state of terror in the 
general public, a group of persons or particular persons for particular 
purposes, in no terms these acts are circumstances unjustifiable, whatever 
the consideration, of a political, philosophical, ideological, racial, ethnic, 
religious or other natural that may be invoke to justify them. 

The European Commission, in September 2001 confirmed a line of 

thinking which would be more efficient. It stated: 

A list of offences treated as acts of terrorism where they are committed 
intentionally by individuals or groups against one or countries or their 
institutions or populations in order to threaten and seriously under mined 
or even destroys their political, economic or social stricture?1 

International instrument on terrorism have given definition of terrorism as 

well. All are precisely included herein below all are precisely included. They are 

categorized as follows: 

3. UNITED NATIONS CONVENTIONS ON TERRORISM 

A. Convention on the Prevention and Punishment of Crimes Against 

Internationally Protected Persons Including Diplomatic Agents, 

adopted by the General Assembly of the United Nations.22
. 

The Convention punishes international commission of a murder, 

kidnapping or other attack upon the person or liberty of internationally protected 

persons, from a violent attack upon the official premises the private 

20 Adopted at the Commission meeting of 19th of September Agreed Definition of Terrorism 
Needed to Promote Cooperation on its Elimination 
http://www.un.org/News/Press/docs/1996/19961004.gal3008.p2.html visited on 26.01.08. 

21 General Assembly Resolution 51/210 on measures to eliminate to International terrorism. 
22 On 14th December 1973 the U.N. Treaty Series, Vol1035, page 165. 
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accommodation or the means of transport of an internationally protected person 

likely to endanger his person or liberty. 23 

B. International Convention Against taking Hostages, adopted by the 

General Assembly of the United Nations. On 17th December 1979.24 

This Convention tends to give the meaning of a hostage taking. It 

describes a situation where any person who seizes or detains and threatens to kill 

to injure or to continue to detain another person in order to compel a third party 

i.e a state, an international intergovernmental organisation, a natural or juridical 

person, or a group of persons, to do or abstain from doing any act as an explicit or 

implicit condition for the release of hostage commits the offence of taking 

hostages. 25 

C. International Convention for the Suppression of Terrorist Bombing, 

adopted by the General Assembly of the United Nations. On 15th 

December 1997.26 

The Convention on Suppression of Terrorist Bombing punishes the person· 

who commits an offence within the meaning of this Convention. Accused 

unlawfully and intentionally delivers, places, discharges or denotes an explosive 

and other lethal device, in, into or against a place of public use, a state or 

government facilities, a public transportation system or an infrastructure facility 

with the intention to cause death and with the intend to cause extensive 

23 Article 2 Para 1 The international commission of 
a. a murder, kidnapping or other attack upon the person or liberty of 

internally protected persons; 
b. a violent attack upon the official premises the private 

accommodation or the means of transport of an internationally 
protected person likely to endanger his person or liberty. 

24 U.N. Treaty Series, Voll316, at 205. 
25 Article 1 of Convention Against taking Hostages, Any person who seized or detains and 

threatens to kill to injure or to continue to detain another person (herein after referred to as the 
'hostages') in order to compel a third party, namely, a state, an international intergovernmental 
organisation, a natural or juridical person, or a group of persons, to do or abstain from doing · 
any act as an explicit or implicit condition for the release of hostage commits the offence of 
taking hostages (hostage I taking) within the meaning of this convention. 

26 U.N. Document- A I RES I 52 1164. 
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destruction of such a place, facility or system, where such destruction results in or 

' is likely to result in major economic loss27
• 

D. Draft International Convention for the Suppression of Acts of Nuclear 

Terrorism, adopted by the General Assembly of the United Nations. 

On 2nd October 1998.28 

Any person commits an offence within the meaning of this convention, if 

that person unlawfully and intentionally posses radioactive material or make or 

posses a device with the intention to cause death or serious bodily injury or with 

the intention to cause substantial damage to property or the environment. The 

intention is to cause death serious bodily injury or to cause substantial damage to 

property or environment or to compel a natural or legal person, an international 

organisation; or state to do or refrain from doing an act. Any person also commits 

offence, if he threatens, under a circumstance, which indicates the credibility of 

the threat, to commit the said offence amounts an offence under this 

Convention.Z9 

27 Article 2 of Convention for the Suppression of Terrorist Bombing, Any person commits an 
offence within the meaning of this Convention if that person unlawfully and intentionally 
delivers, places, discharges or denotes an explosive and other lethal device, in, into or against a 
place of public use, a state or government facilities, a public transportation system or an 
infrastructure facility: with the intention to cause death or serious bodily injury; or with the 
intend to cause extensive destruction of such a place, facility or system, where such destruction 
results in or is likely to result in major economic loss. 

28 www.nti.org/e_researchlofficial_ docs/inventory/pdfs/nucterr.pdf visited on 26.0 1.08. 
29 Article 2 of Convention for the Suppression of Acts ofNu~lear Terrorism, 

1. Any person commits an offence within the meaning of this convention, if that person 
unlawfully and intentionally: 

a. Posses radioactive material or make or posses a device: 
(i) with the intent to cause death or serious bodily injury or (ii) with the intent to 

cause substantial damage to property or the environment: 
b. Use in any way radioactive material or a device, or uses or damages a nuclear facility in 

a manner which releases or risks the release of radioactive material: 
(i) with the intend to cause death serious bodily injury or 

(ii) with intent to cause substantial damage to property or environment or 
(iii) with intent to compel a natural or legal person, an international organisation; 
or state to do or refrain from doing an act. 

2. Any person also commits offence if that person: 
a. threatens, under circumstances which indicates the credibility of the threat, to commit an 

offence as set forth in sub paragraph 1 (b) of the present article; or 
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E. International Convention for the Suppression of the Financing of 

terrorism, adopted by the General Assembly of the United Nations on 

9th December 1999.30 

Any person according to this Convention commits an offence within the 

meaning of this convention if that person by any means, directly or indirectly, 

unlawfully and willfully, provides or collects funds with the intention that they 

are going to be used and with the knowledge that they are to be used in full or in 

part in an act which constitutes an offence of terrorism as defined in the 

international instruments or any other act that intended to the cause death or 

serious bodily injury to a criminal or to any other person not taking an acting part 

in the hostilities, in a situation of armed conflict, when the purpose of such act, by 

its nature or context, is to intermediate a population, or to compel a government or 

an international organisations to do to abstain from doing any act. 31 

F. Draft comprehensive Convention 32 

According to the Committee report, any person commits an offence within 

the meaning of this Convention if that person, by any means, unlawfully and 

intentionally, causes death or serious bodily injury to any person or serious 

damage to public or private property, ,including a place of public use, a State or 

b. Demands unlawfully and intentionally radioactive material, or device or a nuclear 
facility by threat under circumstances which indicates the credibility of the threat, or by 
use of force 

30 U.N. Res. A I RES I 54 I 109. 
31 Article 2 of Convention for the Suppression of the Financing of terrorism, 

l.Any person commits an offence whether the meaning of the convention if that person by any 
means, directly or indirectly, unlawfully and willfully, provides or collects fonds with the 
intention that they should be used or in the knowledge that they are to be used in foil or in part 
in order to carry out : 
a.An act which constitutes an offence within the scope of and as defined in one the treaties 
tested in the annex or 
b.Any other act intended the cause death or serious bodily injury to a criminal or to any other 
person not taking an acting part in the hostilities in a situation of armed conflict, when the 
purpose of such act, by its nature or context, is to intermediate a population, or to compel a 
government or an international organisation to do to abstain from doing any act. 
3.For an act to constitute an offence set forth in paragraph, it shall not be necessary that the 
funds were actually used to carry out an offence referred to in paragraph 1 sub paragraph (a) 
or (b). 

32 Report of the Ad-Hoc Committee established by the General Assembly resolution 51 I 210 of 
17th December 1996, General Assembly resolution 51 I 210, 1996. 
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government facility, a public transportation system, an infrastructure facility or 

the envirpnment. Damage is likely to result in a major economic loss, and to 

compel a: Government or an international organization to do or abstain from doing 

any act with the aim of furthering the criminal activity or criminal purposes of the 

group, where such activity or purpose involves the commission of an offence 

under this Convention. Where this Convention and a treaty dealing with a specific 

of terrorist offence would be applicable in relation to the same act as States that 

are parties to both treaties, the provisions of the latter shall prevait33
. 

, 4. NON- UNITED NATIONS CONVENTIONS ON TERRORISM 

A. Convention on Offences and Certain Other Acts Committed on 

Board Aircraft, signed at Tokyo on 14 September 196334 

This Convention is applied in respect of the offences against penal law; 

and to the acts which, whether or not they are offences, may or do jeopardize the 

safety of the aircraft or of persons or property therein or which jeopardize good 

order and discipline on board. This Convention shall apply in respect of offences 

committed or acts done by a person on board any aircraft registered in a 

Contracting State, while that aircraft is in flight or on the surface of the high seas 

or of any other area outside the territory of any State. This Convention is not 

33 Article 1 of Draft Comprehensive Convention, Any person commits an offence within the 
meaning of this Convention if that person, by any means, unlawfully and intentionally, causes: 
(a) Death or serious bodily injury to cmy person; or 
(b) Serious damage to public or private property, including a place of public use, a State or 
government facility, a public transportation system, an infrastructure facility or the 
environment; or 
(c) Damage to property, places, facilities, or systems referred to in paragraph l(b) of this 
article, resulting or likely to result in major economic loss, when the purpose of the conduct. by 
its nature or context, is to intimidate · a population, or to compel a Government or an 
international organization to do or abstain from doing any act: . 

(i)Be made with the aim of fUrthering the criminal activity or criminal purpose of the group, where 
such activity or purpose involves the commission of an offence as set forth in paragraph I of this 
article; or 

(ii)Be made in the knowledge of the intention of the group to commit an offence as set forth in 
paragraph I of this article. 

Article 2 of Draft Comprehensive Convention, Where this Convention and a treaty dealing with a 
specific of terrorist offence would be applicable in relation to the same act as States that are 
.r,arties to both treaties, the provisions of the latter shall prevail. 

4 Entry into force 4 December 1969, 173 parties as per 1 may 2002. 
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applied to the military, customs of police services.35 

B. Convention for the Suppression of Unlawful Seizure of Aircraft, 

signed at The Hague on 16 December 197036 

According to this Convention any person who on board an aircraft in flight 

unlawfully, by force or threat thereof, or by any other form of intimidation, seizes 

or exercises control of, that aircraft, or attempts to perform any such act amounts 

to an offence of unlawful seizer of aircraft and makes it punishable.37 

C. Convention for the Suppression of Unlawful Acts against the Safety of 

Civil Aviation, signed at Montreal on 23 September 197138 

According to this Convention any person commits an offence of unlawful 

acts against safety of civil aviation if he unlawfully and intentionally commits an 

act of violence against a person on board an aircraft in flight if that act is likely to 

endanger the safety of that aircraft; or destroys an aircraft in service or causes 

damage to such an aircraft which renders it incapable of flight or which is likely 

to endanger its safety in flight and places or causes to be placed on an aircraft in 

service, by any means whatsoever, a device or substance which is likely to 

destroy that aircraft, or to cause damage to it which renders it incapable of flight, 

or to cause damage to it which is likely to endanger its safety in flight. He tries to 

destroy or damages air navigation facilities or interferes with their operation, if 

35 Articie 2 of Convention on Offences and Certain Other Acts Committed on Board Aircraft 
1. This Convention shall apply in respect of 

(a) Offences against penal law; 
(b) acts which, whether or not they are offences, mayor do jeopardize the safoty of the aircraft or of 
persons or property therein or which jeopardize good order and discipline on board. 

2. Except as provided in Chapter III, this Convention shall apply in respect of offences committed or acts 
done by a person on board any aircraft registered in a Contracting State, while that aircraft is in flight 
or on the surface of the high seas or of any other area outside the territory of any State. 

3. For the purposes of this Convention, an aircraft is considered to in flight from the moment when power 
is applied for the purpose of take-off until the moment when the landing run ends. 

4. This Convention shall not apply to aircraft used in military, customs or police services. 
36 Entry into force 14 October 175 Parties as on May 2002 
37 Article 1ofConvention for the Suppression of Unlawful Seizure of Aircraft, 

Any person who on board an aircraft in flight: 
(a) Unlawfully, by force or threat thereof, or by any other form of intimidation, seizes, or exercises 

control of, that aircraft, or attempts to perform any such act. 
38 Entry into force 26 October 173 parties as on 1 per 2002. 
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information, which he knows to be false, thereby also as an offence endangering 

the safety of an aircraft in flight. 39 

D. Convention on the Physical Protection of Nuclear Material, signed at 

Vienna on 3 March 198040 

This Convention on the Physical Protection of Nuclear Material in its 

Article 7, lays down that the intentional commission of an act without lawful 

authority which constitutes the receipt, possession, use, transfer, alteration, 

disposal or dispersal of nuclear material and which causes or is likely to cause 

death or serious injury to any person or substantial damage to property by theft or 

robbery of nuclear material or an embezzlement or fraudulent obtaining of nuclear 

material an act constituting a demand for nuclear material by threat or use of force 

or by any other form of intimidation or a threat to use nuclear material to cause 

death or serious injury to any person or substantial property damage natural or 

legal person amounts to an offence punishable under this Convention.41 

39 Article 1 of Convention on Suppression of Unlawful Acts against the Safety of Civil Aviation, 
1. Any person commits an offence if he unlawfully and intentionally: 
(a) performs an act of violence against a person on board an aircraft in flight if that act is likely to 

endanger the safety of that aircraft; or 
(b) destroys an aircraft in service or causes damage to such an aircraft which renders it incapable of 

flight or which is likely to endanger its safoty in flight; or 
(c) places or causes to be placed on an aircraft in service, by any means whatsoever, a device or 

substance which is likely to destroy that aircraft, or to cause damage to it which renders it 
incapable of flight, or to cause damage to it which is likely to endanger its safoty in flight; or 

(d) destroys or damages air navigation facilities or interfores with their operation, if any such act is 
likely to endanger the safoty of aircraft in flight; or 

(e) Communicates information, which he knows to be false, thereby endangering the safety of an 
aircraft in flight. 

40 Entry into force 6 August 1987, 75 parties 45 signatories. 
41 Article 7 of Protocol on the Suppression of Unlawful Acts of Violence at Airports Serving International 

Civil Aviation, supplementary to the Convention for the Suppression of Unlawful Acts against the Safety 
of Civil Aviation, signed at Montreal 
The intentional commission of 
(a) an act without lawful authority which constitutes the receipt, possession, use, transfer, alteration, disposal or 

dispersal of nuclear material and which causes or is likely to cause death or serious injury to any person or 
substantial damage to property; 

(b) a theft or robbery of nuclear material; 
(c) an embezzlement or fraudulent obtaining of nuclear material; 
(d) an act constituting a demand for nuclear material by threat or use of force or by any other form of intimidation; 
(e) a threat: (i) to use nuclear material to cause death or serious injury to any person or substantial 

property damage, or 
(ii} to commit an offence described in sub-paragraph (b) in order to compel a natural or legal person, 
international organization or State to do or to refrain from doing any act. 
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E. Protocol on the Suppression of Unlawful Acts of Violence at Airports 

Serving International Civil Aviation, supplementary to the 

Convention for the Suppression of Unlawful Acts against the Safety of 

Civil Aviation, signed at Montreal on 24 February 198842 

In Article 1 of the Protocol on the Suppression of Unlawful Acts of 

Violence at Airports Serving International Civil Aviation, supplementary to the 

Convention for the Suppression of Unlawful Acts against the Safety of Civil 

Aviation, signed at Montreal, any person commits an offence if he unlawfully and 

intentionally, uses any device, substance or weapon to commit violence against a 

_ person at an airport serving international civil aviation which causes or is likely to 

cause serious injury or death; or destroys or seriously damages the facilities of an 

airport serving international civil aviation or aircraft not in service located thereon 

or disrupts the services of the airport, if such an act endangers or is likely to 

endanger safety at that airport' will be punished according to this convention.43 

F. Convention for the Suppression of Unlawful Acts against the Safety of 

Maritime Navigation, done at Rome on 10 March 1988 

This Convention for the Suppression of Unlawful Acts against the Safety 

of Maritime Navigation in Article 3, lays down that any person who commits an 

offence if that person unlawfully and intentionally seizes or exercises control over 

a ship by force or threat thereof or through any other form of intimidation. 

Performs an act of violence against a person on board a ship if that act is 

likely to endanger the safety of navigation of that ship; or destroys a ship or 

causes damage to a ship or to its cargo which is likely to endanger the safe 

42 Entry in to force 6 August 1989, 114 piuties 1 per 2002. 
43 Article I of the Convention, the following shall be added as new paragraph: 

'Any person commits an offence if he unlawfully and intentionally, using any device, substance 
or weapon; Performs an act of violence against a person at an airport serving international 
civil aviation which causes or is likely to cause serious injury or death; or destroys or seriously 
damages the facilities of an airport serving international civil aviation or aircraft not in service 
located thereon or disrupts the services of the airport, if such an act endangers or is likely to 
endanger safety at that airport'. (Deposited with the Secretary-General of the International 
Maritime Organization). 
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navigation of that ship; or places or causes to be placed on a ship, by any means 

what so ever, a device or substance which is likely to destroy that ship, or cause 

damage to that ship or its cargo which endangers or is likely to endanger the safe 

navigation of that ship has committed the offence under this Convention. Any one 

who destroys or seriously damages maritime navigational facilities or seriously 

interferes with their operation, if any such act is likely to endanger the safe 

navigation of a ship; or communicates information which he knows to be false, 

thereby endangering the safe navigation of a ship; or injures or kills any person, in 

connection with the commission or the attempted commission of any of the 

offence shall be punished according to this convention.44 

G. Protocol for the Suppression of Unlawful Acts against the Safety of 

Fixed Platforms Located on the Continental Shelf, done at Rome on 

10 March 198845 

Article 2 of the Protocol for the Suppression of Unlawful Acts against the 

Safety of Fixed Platforms Located on the Continental Shelf lays down that any 

person commits an offence if that person unlawfully and intentionally46
: 

44 Article 3 of Convention for the Suppression of Unlawful Acts Against the Safety of Maritime Navigation, Any person 
commits an offence if that person unlaw folly and intentionally: 
(a) seizes or exercises control over a ship by force or threat thereof or any other form of intimidation; or 
(b) performs an act of violence against a person on board a ship if that act is likely to endanger the safe navigation 

of that ship; or 
(c) destroys a ship or causes damage to a ship or to its cargo which is likely to endanger the safe navigation of 

that ship; or 
(d) places or causes to be placed on a ship, by any means whatsoever, a device or substance which is likely to 

destroy that ship, or cause damage to that ship or its cargo which endangers or is likely to endanger the safe 
navigation of that ship; or 

(e) destroys or seriously damages maritime navigational facilities or seriously interferes with their operation, if 
any such act is likely to endanger the safe navigation of a ship; or 

(f) communicates information which he knows to be false, thereby endangering the safe navigation of a ship; or 
(g) injures or kills any person, in connection with the commission or the attempted commission of any of the 

offences set forth in subparagraphs (a) to(/). 
45 Entry in to force !March 1992, 60 parties as per 1 May 2002. 
46 Article 2 of the Protocol for the Suppression of Unlawful Acts against the Safety of Fixed Platforms Located on the 

Continental Shelf, Any person commits an offence if that person un/awfol/y and intentionally: 
(a) seizes or exercises control over a fixed platform by force or threat thereof or any other form of intimidation; or 
(b) performs an act of violence against a person on board a fixed platform If that act is likely to endanger its 

safoty; or 
(c) destroys a fixed platform or causes damage to it which is likely to endanger its safety; or 
(d) places or causes to be placed on a fixed platform, by any means whatsoever, a device or substance which is 

likely to destroy that fixed platform or likely to endanger its safety; or 
(e) injures or kills any person in connection with the commission or the attempted commission of any of the 

offences set forth in subparagraphs (a) to (d). 
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(a) seizes or exercises control over a fixed platform by force or threat 

thereof or any other form of intimidation; or 

(b) performs an act of violence against a person on board a fixed 

platform If that act is likely to endanger its safety; or 

(c) destroys a fixed platform or causes damage to it which is likely 

to endanger its safety; or 

(d) places or causes to be placed on a fixed platform, by any means 

whatsoever, a device or substance which is likely to destroy that 

fixed platform or likely to endanger its safety; or 

(e) injures or kills any person in connection with the commission 

or the attempted commission of any of the offences set forth in 

subparagraphs (a) to (d) 

Person accused of the offence defined above shall be punished according 

to this Convention. 

H. Convention on the Marking of Plastic Explosives for the Purpose of 

Detection, signed at Montreal on 1 March 199147 

[No definition included in that Convention] 

5. REGIONAL CONVENTIONS ON TERRORISM 

A. Arab Convention on the Suppression of Terrorism, signed at a 

meeting, Secretariat of the League of Arab States in Cairo on 22 April 

1998.48 

Article 1 

Each of the following terms shall be understood in the light of the definition give. 

b. Terrorism 
Any act or threat of violence, whatever its motives or purposes, that 
occurs in the advancement of an individual or collective criminal agenda 
and seeking to sow panic among people, causing fear by harming them, or 
placing their lives, liberty or security in danger, or seeking to cause 

47 Entry in to force 21 June 1998, 72 parties as per 1 May 2002. 
48 www.al-bab.com/arab/docs/league/terrorism98.htm- 73k- visited on 26.01.08. 
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damage to the environment or to public or private installations or 
property or to occupying or seizing them, or seeking to jeopardize a 
national resources. 

c. Terrorist offence 
Any offence or attempted offence committed in furtherance of a terrorist 
objective in any of the Contracting States, or against their nationals, 
property or interests, that is punishable by their domestic law. The 
offences stipulated in the following conventions, except where conventions 
have not been ratified by Contracting States or where offences have been 
excluded by their legislation, shall also be regarded as terrorist offences: 
(a) The Tokyo Convention on offences and Certain Other Acts 

Committed on Board Aircraft, of 14 September 1963; 
(b) The Hague Convention for the Suppression of Unlawful Seizure 

of Aircraft, of 16 December 1970; 
(c) The Montreal Convention for the Suppression of UnlawfUl Acts 

against the Safoty ofCivil Aviation, of23 September 1971, and the 
Protocol thereto of 10 May 1984; 

(d) The Convention on the Prevention and Punishment of Crimes 
against Internationally Protected Persons, including Diplomatic 

·Agents, of 14 December 1973; 
(e) The International Convention against the Taking of Hostages, 

of 17 December 1979; 
(f) The provisions of the United Nations Convention on the Law of 

the Sea, of 1982, relating to piracy on the high seas. 

B. Convention of the Organization of the Islamic Conference on 

Combating International Terrorism, adopted at Ouagadougou on 1st 

July 1999.49 

Article 1 of the Convention of the Organization of the Islamic Conference 

on Combating International Terrorism for the purposes of this Convention has 

defined Terrorism as: 

'Terrorism' means any act of violence or threat thereof notwithstanding 
its motives or intentions perpetrated to carry out an individual or 
collective criminal plan with the aim of terrorizing people or threatening 
to harm them or imperiling their lives, honor, freedoms, security or rights 
or exposing the environment or any facility or public or private property 
to hazards or occupying or seizing them, or endangering a national 
resource, or international facilities, or threatening the stability, territorial 
integrity, political unity or sovereignty of independent States. 

49 www.untreaty.org/english!terrorism.asp visited on 26.01.08. 
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Article 1 of the Convention of the Organization of the Islamic Conference 

on Combating International Terrorism for the purposes of this Convention has 

defined Terrorist Crime as: 

'Terrorist Crime' means any crime executed, started or participated in to 
realize a terrorist objective in any of the Contracting States or against its 
nationals, assets or interests or foreign facilities and nationals residing in 
its territory punishable by its internal law". 50 

C. European Convention on the Suppression of Terrorism, concluded at 

Strasbourg on 27 January 197751 

According to the Article 1 of the European Convention on the Suppression of 

Terrorism, for the purposes of extradition between Contracting States, none of the 

following offences shall be regarded as a political offence or as an offence 

connected with a political offence or as an offence inspired by political motives:52 

5° Crimes stipulated in the following conventions are also considered terrorist crimes with the exception of those excluded 
by the legislations of Contracting States or those who have not ratified them: 
(a) Convention on 'Offences and Other Acts Committed on Board of Aircra.fts' (Tokyo, 14.9.1963); 
(b) Convention on 'Suppression of Unlawful Seizure of Aircraft' (The Hague, 16.12.1970); 
(c) Convention on 'Suppression ojUnlawfol Acts Against the Safety of Civil Aviation' signed at Montreal on 

23.9.1971 and its Protocol (Montreal, 10.12.1984); 
(d) Convention on the 'Prevention and Punishment of Crimes Against Persons Enjoying International Immunity, 

Including Diplomatic Agents' (New York, /4.I2. I973); 
(e) International Convention Against the Taking of Hostages (New York, I979); 

(f) The United Nations Law of the Sea Convention of I 988 and its related provisions on piracy at sea; 
(g) Convention on the 'Physical Protection of Nuclear Material' (Vienna, I 979); 
(h) Protocol for the Suppression of UnlawfUl Acts of Violence at Airports Serving International Civil Aviation

Supplementary to the Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation 
(Montreal, I988); 

(i) Protocol for the Suppression of UnlawfUl Acts Against the Scifety of Fixed Platforms on the Continental Shelf 
(Rome, 1988); 

(j) Convention for the Suppression of UnlawfUl Acts Against the Safety of Maritime Navigation (Rome, 1988); 
(k) International Convention for the Suppression of Terrorist Bombings (New York, 1997); 
(I) Convention on the Marking of Plastic Explosives for the purposes of Detection (Montreal, I 991 ). 

51 In September 2001 the European Commission provided the following indications: There is a list 
of offences· treated as acts of terrorism where they are committed intentionally by individuals or 
groups against one or more countries or their institutions or population in order to threaten 
them and seriously undermine or even destroy their political, economic or social structures. 

52 For the purposes of extradition between Contracting States, none of the following offences shall be regarded as a 
political offence or as an offence connected with a political offence or as an offence inspired by political motives: an 
attempt to commit any of the foregoing offences or participation as an accomplice of a person who commits or attempts 
to commit such an offence. an offence within the scope of the Convention of the Suppression of UnlawfUl Seizure of 
Aircraft, signed at The Hague on 16 December 1970;an office within the scope of the Convention for the Suppression of 
Unlawful Acts against the Scifety of Civil Aviation, signed at Montreal on 23 September I 97 I ;a serious offence involving 
an attack against the life, physical integrity or liberty of internationally protected persons, including diplomatic agents; 
an offence involving kidnapping, the taking of a hostage or serious unlawfUl detention; an offence involving the use of a 
bomb, grenade, rocket, automatic firearm or letter or parcel bomb if this use endangers persons; an attempt to commit 
any of the foregoing offences or participation as an accomplice of a person who commits or attempts to commit such an 
offence. 
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a. an attempt to commit any of the foregoing offences or participation as an 
accomplice of a person who commits or attempts to commit such an 
offence. 

b. an offence within the scope of the Convention of the Suppression of 
Unlawful Seizure of Aircraft, signed at The Hague on 16 December 1970; 

c. an office within the scope of the Convention for the Suppression of 
Unlawful Acts against the Safety of Civil Aviation, signed at Montreal on 
23 September 1971; 

d. a serious offence involving an attack against the life, physical integrity or 
liberty of internationally protected persons, including diplomatic agents; 

e. an offence involving kidnapping, the taking of a hostage or serious 
unlawful detention; 

f. an offence involving the use of a bomb, grenade, rocket, automatic firearm 
or letter or parcel bomb if this use endangers persons; 

g. an attempt to commit any of the foregoing offences or participation as an 
accomplice of a person who commits or attempts to commit such an 
offence. 

D. OAS Convention to Prevent and Punish Acts of Terrorism Taking the 

Form of Crimes against Persons and Related Extortion that are of 

International Significance, concluded at Washington, D.C. on 2 

February 1971 53 

Article 2 of OAS Convention to Prevent and Punish Acts of Terrorism 

Taking the Form of Crimes against Persons and· Related Extortion makes the 

offence of kidnapping, murder, and other assaults against the life or personal 

integrity of those persons to whom the state has a duty to give special protection 

according to international law, as well as extortion in connection with those 

crimes, to be considered common crimes of international significance, regardless 

of motive. 54 

53 www.untreaty.org/english/terrorism.asp visited on 26.01.08. 
54 Article 2 ofthe OAS Convention to Prevent and Punish Acts of Terrorism Taking the Form of 

Crimes against Persons and Related Extortion, For the purposes of this convention, kidnapping, 
murder, and other assaults against the life or personal integrity of those persons to whom the 
state has the duty to give special protection according to international law, as well as extortion 
in connection with those crimes, shall be considered common crimes of international 
significance, regardless of motive. 
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E. OAU Convention on the Prevention and Combating of Terrorism, 

adopted at Algiers on 14 July 199955 

According to the Article 156 of the OAU Convention on the Prevention 

and Combating of Terrorism, the terrorist act would mean any violation of the 

criminal law of a State Party and which may endanger the life, physical integrity 

or freedom of, or cause serious injury or death to, any person, any number or 

group of persons or causes or may cause damage to public or private property, 

natural resources, environmental or cultural heritage. When he tries to put in fear, 

force, coerce or induce any government, body, institution, the general public or 

any segment thereof, to do or abstain from doing any act, or to adopt or abandon a 

particular standpoint, or to act according to certain principles; or disrupt any 

public service, the delivery of any essential service to the public or to create a 

public emergency; or create general insurrection in a State. 

F. SAARC Regional Convention on Suppression of Terrorism, signed at 

Katmandu on 4 November 1987.57 

In Article 1of the SAARC Regional Convention on Suppression of 

Terrorism, are the basic requirements of the law of extradition, the following 

offences, shall be regarded as offence ofterrorism- Murder, manslaughter, assault 

causing bodily harm, kidnapping, hostage-taking and offences relating to 

firearms, weapons, explosives and dangerous substances when used as a means to 

perpetrate indiscriminate violence involving death or serious bodily injury to 

55 www.untreaty.org/english/terrorism.asp visited on 26.01.08. 
56 Article 1 OAU Convention on the Prevention and Combating of Terrorism, For the purposes of 

this Convention: 'Terrorist act' means: any act which is a violation of the crimina/law of a State 
Party and which may endanger the life, physical integrity or freedom of, or cause serious injury 
or death to, any person, any number or group of persons or causes or may cause damage to 
public or private property, natural resources, environmental or cultural heritage and is 
calculated or intended to: intimidate, put in fear, force, coerce or induce any government, body, 
institution, the general public or any segment thereof, to do or abstain from doing any act, or to 
adopt or abandon a particular standpoint, or to act I according to certain principles; or disrupt 
any public service, the delivery of any essential service to the public or to create a public 
emergency; or create general insurrection in a State. 

57 www.untreaty.org/englishlterrorism.asp visited on 26.01.08. 
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persons or serious damage to property. Even an accomplice would be punished 

for his act. 58 

G. Treaty on Cooperation among States Members of the Commonwealth 

of Independent States in Combating Terrorism, done at Minsk on 4 

June 199959 

This treaty has defined the word 'terrorism' 60 and also 'technological 

terrorism 'as those acts punishable under the criminal law. 

58 Article lofSAARC Regional Convention on Suppression ofTerrorism: 
Subject to the overall requirements of the law of extradition, conduct constituting any of the 
following offences, according to the law of the Contracting State, shall be regarded as terrorist 
and for the purpose of extradition shall not be regarded as a political offence or as an offence 
connected with a political offence or as an offence inspired by political motives: 
(a) An offence within the scope of the Convention for the Suppression of Unlawful Seizure of 

Aircraft, signed at the Hague on December 16, 1970; 
(b) An offence within the scope of the Convention for the Suppression of Unlawful Acts 

against the Safety of Civil Aviation, signed at Montreal on September 23, 1971; 
(c) An offence within the scope of the Convention on the Prevention and Punishment of 

Crimes against Internationally Protected Persons, in duding Diplomatic Agents, signed 
at New York on December 14, 1973; 

(d) An offence within the scope of any Convention to which the SAARC Member States 
concerned are parties and which obliges the parties to prosecute or grant extradition. 

(e) Murder, manslaughter, assault causing bodily harm, kidnapping, hostage-taking and 
offences relating to firearms, weapons, explosives and dangerous substances when used 
as a means to perpetrate indiscriminate violence involving death or serious bodily injury 
to persons or serious damage to property; 

(f) An attempt or conspiracy to commit an offence described in sub-paragraphs (a) to (e), 
aiding, abetting or counseling the commission of such an offence or participating as an 
accomplice in the offences so described 

59http://209 .85.173 .I 04/search?q=cache:GmP _ kZEmy AUJ :se2.isn.ch/serviceengine/FileContent%3Fservicel 
D%3D23%26fileid%3D4CB3E219-7142-B680-549C 
FA6168AF22EE%26lng%3Den+Treaty+on+Cooperation+among+States+Members+of+the+Commonwea 
lth+of+Independent+States+in+Combating+Terrorism,+done+at+Minsk&hl=en&ct=clnk&cd=3&gl=invisi 
ted on 26.01.08. 

60 'Terrorism ' - an illegal act punishable under criminal law committed for the purpose of undermining 
public safety, influencing decision making by the authorities or terrorizing the population, and taking the 
form of 
Violence or threat of violence against natural or juridical persons; 

Destroying (damaging) or threatening to destroy (damage) property and other material objects so as to 
endanger people's lives; 
Causing substantial harm to property or the occurrence of other consequences dangerous to society; 
Threatening the life of a statesman or public figure for the purpose of putting an end to his State or other 
public activity or in revenge for such activity; 

Attacking a representative of a foreign State or an internationally protected staff member of an 
international organization, as well as the business premises or vehicles of internationally protected 
persons; 

Other acts classified as terrorist under the national legislation of the Parties or under universally 
recognized international/ega/ instruments aimed at combating terrorism. 
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6. POSITION IN UNITED STATES61 

There are four of the definitions utilized within the United States: 

Definitions by four United States government agencies are: Firstly United States 

House of Representatives Permanent Select Committee on Intelligence62 (2002); 

secondly by the State Department63 (1984); thirdly by the FBI 6\1999); finally or 
\ 

fourthly by DOD (2000t5
• There is no single definition of terrorism given by 

FBI. 66The FBI defmes terrorism as67
, the unlawful use of force or violence against 

persons or property to intimidate or coerce a Government, the civilian population, 

or any segment thereof, in furtherance of political or social objectives. 

61 Alex Schmid, War Crimes Research Symposium: "Terrorism on Trial": Terrorism - The 
Definitional Problem, 37 Case W. Res. J. Int'l L. 375, at 377. 

62 Definition given by United States House of Representatives Permanent Select Committee on 
Intelligence, "Terrorism is the illegitimate, premeditated violence or threat of violence by sub 
national groups against persons of property with the intent to coerce a government by installing 
fear amongst the populace." 

63Defmition given by State Department, "Terrorism means premeditated, politically motivated 
violence perpetrated against noncombatant targets by sub national groups or clandestine 
agents, usually intended to influence an audience." 

64Definition given FBI, "Terrorism is defined as the unlawful use, or threatened use, of force or 
violence by a group or individual ... committed against persons or property to intimidate or 
coerce a government, the civilian population, or any segment thereof, in fUrtherance of political 
or social objectives." 

65 Defmition given by DOD, "Terrorism is the calculated use of violence or threat of violence to 
inculcate fear; intended to coerce or to intimidate governments or societies in the pursuit of 
goals that are generally political, religious or ideological." 

66 www.fbi.gov/publications/terror/terror2000_200l.htm- 374k -visited on 26.01.08. 
67 

• The FBI defmes terrorism as67
, "the unlawfUl use of force or violence against persons or 

property to intimidate or coerce a Government, the civilian population, or any segment thereof, 
in furtherance of political or social objectives. " The FBI further describes terrorism as either 
domestic or international, depending on the origin, base, and objectives of the terrorist 
organization. Domestic terrorism· involves groups or individuals who are based and operate 
entirely within the United States and Puerto Rico without foreign direction and whose acts are 
directed at elements of the U.S. Government or population. International terrorism is the 
unlawful use of force or violence committed by a group or individual, who has some connection 
to a foreign power or whose activities transcend national boundaries, against persons or 
property to intimidate or coerce a government, the civilian population, or any segment thereof, 
in fUrtherance of political or social objectives. The FBI divides terrorist-related activity into 
three categories: a terrorist incident is a violent act or an act dangerous to human life, in 
violation of the crimina/laws of the United States or of any state, to intimidate or coerce a 
government, the civilian population, or any segment thereof, in furtherance of political or social 
objectives; a suspected terrorist incident is a potential act of terrorism in which responsibility 
for the act cannot be attributed at the time to a known or suspected terrorist group or 
individual; and a terrorism prevention is a documented instance in which a violent act by a 
known or suspected terrorist group or individual with the means and a proven propensity for 
violence is successfully interdicted through investigative activity. 

85 



7. Definition of Terrorism given in Malimath Committee Report68 

The Committee on Criminal Justice Reform appointed by the Ministry of 

Home Affairs under the leadership of the chairman Justice Malimath has also 

defined the offence terrorism. 69 While discussing terrorism, it admits that it is 

difficult to define "terrorism", as, during the last 40 years the forms of terrorism 

have undergone metamorphose. However, one of the earliest definitions in the 

20th century· which comes to mind, is the one given in Article 1 of the League of 

Nations Convention on Terrorism, 1937 which defined it as "criminal acts" 

directed against a State and intended or calculated to create a state of terror in the 

minds of particular persons, or a group of persons or the general public. 70 This 

defmition has also undergone a change, as today terrorism is seen to be more 

about power - as a means to political power with full control of State authority. 

There has been a good deal of debate on the desirability of having a 

comprehensive definition as new trends and dangers have been revealed. It poses 

a question as to whether the definition should be general or enumerative or mixed 

or whether it should be confined to individual and group terrorism or cover State 

terrorism as well and whether it should exempt the struggles for self

determination from its scope or embrace all. situations alike. 

Dr. Justice A.S. Anand (as he was then) delivering· the judgment in 

Hitender Vishnu Thakur v State of Maharashtra71 has perceptively dealt with the 

definition of terrorism. He observed that: 

68 Malimath, Report ofthe Committee on Reforms of Criminal Justice System, Voll (2003), 
Government of India at 213. 

69 Definition given by Malimath Committee in its Report, It stands to reason that in order to 
combat an evil, its nature must be explained in an acceptable definition. It is extremely difficult to 
offer a precise and objective definition of terrorism, which can be universally acceptable. There 
are several reasons for this, namely: 
(i) Terrorism takes difforent forms: although it is usually equated with political subversion; 
(ii) The criteria for defining the term 'terrorism' is generally subjective since it is mainly 

based on political considerations and is often employed by Governments; 
(iii) It is used as an instrument of syndicated crime; 
(iv) Above all, terrorism is prompted by a wide range of motives, depending on the point in 

time and the prevailing political ideology 
70 UN Secretariat Study on Terrorism, UN Doc A/C.6/418,Annexe I 
71 AIR 1994 SC 2623. 
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Terrorism is one of the manifestations of increased lawlessness and cult of · 
violence. Violence and crime constitute a threat to an established order 
and are a revolt against a civilized society. "Terrorism" has not been 
defined under TADA nor is it possible to give a precise definition of 
"terrorism" or lay down what constitutes "terrorism". It may be possible 
to describe it as use of violence when its most important result is not 
merely the physical and mental damage of the victim but the prolonged 
psychological effect it produces or has the potential of producing on the 
society as a whole. There may be death, injury, or destruction of property 
or even deprivation of individual liberty in the process but the extent and 
reach of the intended terrorist activity travel beyond the effect of an 
ordinary crime capable of being punished under the ordinary penal law of 
the land and its main objective is to overawe the Government or disturb 
harmony of the society or "terrorise" people and the society and not only 
those directly assaulted, with a view to disturb even tempo, peace and 
tranquility of the society and create a sense of fear and insecurity. A 
'terrorist' activity does not merely arise by causing disturbance of law and 
order or of public order. The fall out of the intended activity must be such 
that it travels beyond the capacity of the ordinary law enforcement 
agencies to tackle. 

The American definition of terrorism is far more comprehensive in as 

much as (i) hijacking or sabotage, (ii) seizing or detaining, (iii) threatening to kill 

or injure or to continue to detain another individual to compel a third person 

including the Government organizations to do or abstain from doing any act as 

conditions of release of the individual detained; and (iv) use of biological or 

nuclear agent, is expressly included in the definition of terrorism. 

There is clearly a wide choice of definitions for· terrorism. Despite this, 

there are elements in common among the majority of useful definitions. Common 

threads of the various definitions identify terrorism as: 

• Political 
• Psychological 
• Coercive 
• Dynamic 
• Deliberate 
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i. Political72 

A terrorist act is a political act or is committed with the intention to cause 

a political effect. Clausewitz's statement that "war is a continuation of policy by 

other means" is taken as a truism by terrorists. They merely eliminate the 

intermediate. step of armies and warfare, and apply violence directly to the 

political contest. 

ii. PsychologicaC3 

The intended results of terrorist acts cause a psychological effect 

("terror"). They are aimed at a target audience other than the actual victims of the 

act. The intended target audience of the terrorist act may be the population as a 

whole, some specific portion of a society (an ethnic minority, for example), or 

decision-making elites in the society's political, social, or military populace. 

iii. Coercive 74 

Violence and destruction are used in the commission of the act to produce 

the desired effect. Even if casualties or destruction are not the result of a terrorist 

operation, the threat or potential of violence is what produces the intended effect. 

For example, a successful hostage taking operation may result in all hostages 

being freed unharmed after negotiations and bargaining. Regardless of the 

outcome, the terrorist bargaining chips were nothing less than the raw threat of . 

applying violence to maim or kill some or all of the hostages. When the threat of 

violence is not credible, or the terrorists are unable to implement violence 

effectively. 

72 Grant Wardlaw, Political Terrorism: Theory, Tactics and Counter-Measures, 2nd Edition 
(1989), Cambridge publication, at 10. 

73 http://www .artindiamag.com/quarter04 _ 06/lead _ assay04 _ amit.html visited on 26.0 1.08. 
74 http://www.terrorismresearch.net/dialogues/themellwhitty.htm visited on 26.01.08. 
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iv. Dynamic75 

Terrorist groups demand change, revolution, or political movement. The 

radical worldview that justifies terrorism mandates drastic action to destroy or 

alter the status quo. Even if the goals of a movement are reactionary in nature, 

they require action to "turn back the clock" or restore some cherished value 

system that is extinct. Nobody commits violent attacks on strangers or innocents 

to keep things "just the way they are." 

v. Deliberate76 

Terrorism is an activity planned and intended to achieve particular goals. It is 

a rationally employed, specifically selected tactic, and is not a random act. Since the 

victims of terrorist violence are often of little import, with one being as good for the 

terrorists' purposes as another, victim or target selection can appear random or 

unprovoked. But the target will contain symbolic value or be capable of eliciting 

emotional response according to the terrorists' goals. Remember that the actual target 

of terrorism is not the victim of the violence, but the psychological balance 

vi. Media Exploitation 77 

Terrorism's effects are not necessarily aimed at the victims of terrorist 

violence. Victims are usually objects to be exploited by the terrorists for their effect 

on a third party. In order to produce this effect, information of the attack must reach 

the target audience. So any terrorist organization plans for exploitation of available 

media to get the message to the right audiences. Victims are simply the first medium 

that transmits the psychological impact to the larger target audience. The next step in 

transmission will depend on what media is available, but it will be planned, and it 

will frequently be the responsibility of a specific organization within the terrorist 

group to do nothing else but exploit and control the news cycle. 

75 www.fbi.gov/pressreVspeeches/mueller071707 .htm visited on 26.0 1.08. 
76 www.sspconline.org/researchpapers.asp visited on 26.01.08. 
77 www.presscouncil.nic.in/speech9.htm visited on 26.01.08. 
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Some organizations can rely on friendly or sympathetic news outlets, but this 

is not necessary. News media can be manipulated by planning around the demands of 

the "news cycle", and the advantage that control of the initiative gives the terrorist. 

Pressures to report quickly, to "scoop" competitors, allow terrorists to present claims 

or make statements that might be refuted or critically commented, on if time were 

available. Terrorists often provide names and details of individual victims to control 

the news media through its desire to humanize or personalize a story. For the victims 

of a terrorist attack, it is a certainty that the impact on the survivors (if there are any) 

is of minimal importance to the terrorists. What is important is the intended 

psychological impact that the news of their death or suffering will cause in a wider 

audience. 

vii. Operatio-ns in Permissive Societies 78 

Terrorists conduct more operations in societies where individual rights and 

civil legal protections prevail. While terrorists may base themselves in repressive 

regimes that are sympathetic to them, they usually avoid repressive governments 

when conducting operations wherever possible. An exception to this case is a 

repressive regime that does not have the means to enforce security measures. 

Governments with effective security forces and few guaranteed civil liberties have 

typically suffered much less from terrorism than liberal states with excellent security 

forces. Al Qaeda has shown, however, that they will conduct operations anywhere. 

viii. Illegality of Methods79 

Terrorism is a criminal act. Whether the terrorist chooses to identify himself 

with military terminology (as discussed under insurgencies below), or with civilian 

imagery ("brotherhood", "committee", etc.), he is a criminal in both spheres. The 

violations of civil criminal laws are self-evident in activities such as murder, arson, 

and kidnapping regardless of the legitimacy of the government enforcing the laws. 

Victimizing the innocent is criminal injustice under a dictatorship or a democracy. If 

78 www.terrorism-research.com/behavior/ visited on 26.01.08. 
79 http://merln.ndu.edu/archive/MilitaryReview/kellog.pdf. Visited on 26.0 1.08. 
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the terrorist claims that he is justified in using such violence as a military combatant, 

he is a de facto war criminal under international law and the military justice systems 

of most nations. 

ix. Preparation and Support80 

It is important to understand that actual terrorist operations are the result of 

extensive preparation and support operations. Media reporting and academic study 

have mainly focused on the terrorists' goals and actions, which is precisely what the 

terrorist intends. This neglects the vital but less exciting topic of preparation and 

support operations. Significant effort and coordination is required to finance group 

operations, procure or manufacture weapons, conduct target surveillance and 

analysis, and deliver trained terrorists to the operational area. While the time and 

effort expended by the terrorists may be a drop in the bucket compared to the 

amounts spent to defend against them, terrorist operations can still involve large 

amounts of money and groups of people. The need for dedicated support activities 

and resources on simple operations are significant, and get larger the greater the 

sophistication of the plan and the complexity of the target. 

Information on potential targets is included as terrorist's activity m 

American law. Transportation or communication of false documents or 

identification or of weapons is expressly included as terrorist activity. 

Soliciting, funding for terrorism or even soliciting the membership of 

terrorist organizations is amongst terrorist's activity regardless of its other 

legitimate activity. Terrorists Organisation is defined as an organisation, which 

by itself or through a group engages in terrorist's activity. U.S. Statute makes it an 

offence to carry weapons or explosives on board on aircraft an offence punishable 

by 15 years81
• 

80 Ibid. 
81 Section 104 ofU. S. Statute, http://laws.justice.gc.ca/en/notice/index.html visited on 26.01.08. 
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U.S. Statute makes the act of transfer of explosive material, knowing or 

having reason to believe that such explosive material will be used to commit a 

crime ofviolence punishable by 10 years82
• The U.S. Act provides for removal of 

aliens on an application made before the Special Curt designated with the· 

certification of the Attorney General that the aliens would pose a risk to national 

security. The Special Court has been permitted under section 503(B) and (C) of 

Title (V) to consider the classifi~d information submitted in camera and ex parte 

to make the determination with regard to the release of the aliens pending hearing. 

The conditions for release are similar to section 20(8) of TADA Act 1987, which 

has been considerably diluted under POTA. The U.S. Statute makes specific 

provision for funding for terrorist related cases for various agencies like the FBI, 

Customs Services, Drug Enforcement, Department of Justice and Department of 

Treasury (Sections 521-527). Such provision for additional funding for creation of 

additional infrastructure for investigation and trial of terrorist cases does not pose 

an unplanned additional burden on the over burdened judiciary and other related 

agencies, which have to deal with the problem of terrorism. The U.S. Act makes 

comprehensive provision for assistance and compensation to the victims of 

terrorism and designates funds for the purpose. 

The penalties prescribed for various terrorists' offences are similar or 

more stringent in the American Law compared to the Indian Act. Prior to 1990, 

India had had put in strong measures, in separate legislations to deal with 

smuggling, narcotics, foreign trade violation, foreign exchange manipulations, as 

also legal provisions for preventive detention and forfeiture of property to tackle 

such serious crimes. However, after the draconian Foreign Exchange Regulation 

Act, 1973 (FERA), was repealed, the Government contemplated making a law to 

prevent money laundering but the Prevention of Money Laundering Bill, 1998 did 

not materialize with FEMA and there has been much laundering of money in the 

last 3 years. 

82 Section 922(o) of Title 18 makes it unlawful to transfer or possess a machinegun made after 
May, Explosive Materials Unlawful Acts, 18 U.S.C. § 842. 
www. usdoj.gov/usao/eousa/foia _reading_room/usam/title9/63mcrm.htm, visited on 26.0 1.08. 
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The new legislation defines the offence of money laundering, in 

consonance with international practices, as crime, which in tum is considered to 

be in property or value of such property derived as a result of criminal activity 

relating to a schedule offence. The act has two parts and deals with sections 121 

and 121A of the Indian Penal Code and several offences under the narcotics, 

drugs and Psychotropic Substances Act, 1985. The monetary limit was not 

provided for in the original 1998 Money Laundering Bill. This offence now 

include murder, extortion, kidnapping, robbery and dacoity, forgery of security, 

counterfeiting currency and bank notes, Prevention of Arms Act, Wild Life 

Protection Act, 1972, trafficking of women and offences under the Prevention of 

Corruption Act, 1988. The illegal practices in international trade are the first and 

foremost sources of illegal money, which is manipulated through value, quantity, 

and description of traded consignments83
• 

Though there has been criticism about the strength of the Prevention of 

Money Laundering Act, it still falls short of similar laws in the western world, 

particularly the United States and the European Union. What is required is that the 

new law, in the present shape must be enforced with greater rigour. Clearly the 

prevention of money laundering is essential for safeguarding internal security. 

Given the close nexus between drug trafficking, organised crime and terrorism it 

is essential to improve the effectiveness of the law by providing sufficient 

resources on military and paramilitary forces and to create and to strengthen the 

existing cadre, or better create a new cadre of experts to deal with groups of crime 

which finance terrorism. An effective coordination agency with wide powers 

would be necessary on the lines suggested by the V ohra Committee in the Report 

on Criminalisation of Politics. 

83 Malimath, Report ofthe Committee on Reforms of Criminal Justice System, Voll (2003), 
Government oflndia at 227-229. 
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In fact, the need for a definition of terrorism can be seen at almost every 

phase, such phases include84
: 

(a) Legislation and punishment 

The laws and regulations enacted to provide security forces with an 

instrument for combating terrorism. A definition of terrorism is necessary 

when legislating laws designed to ban terrorism and assistance to 

terrorism, as well as when setting minimum sentences for terrorists or 

confiscating their financial resources and supplies. Barring an accepted 

definition, this legislation has no value. Legislation and punishment must 

distinguish terrorism from ordinary crime, even when they might actually 

be identical in practice. The need for a separate legislation and punishment 

for terrorism stems from the enormous danger that terrorism, due to its 

political dimension, as opposed to crime, poses to society and its values, to 

the government in power, and to the public at large. 

(b) International cooperation 

An internationally accepted definition of terrorism is required to 

strengthen cooperation between countries in the struggle against terrorism, 

and to ensure its effectiveness. This need is particularly obvious in all that 

concerns the formulation and ratification of international conventions 

against terrorism-conventions forbidding the perpetration of terrorist 

acts, assistance to terrorism, transfer of funds to terrorist organizations, 

state support for terrorist organizations, commercial ties with states 

sponsormg terrorism-and conventions compelling the extradition of 

terrorists. 

(c) States sponsoring terrorism 

Modem terrorism is increasingly dependent on the support of 

nations. States sponsoring terrorism use terrorist organizations as a means 

to their own ends, while these organizations depend on the assistance they 

receive from such countries at the eco, military, and operational levels. 

84 Boaz Ganor, Defining Terrorism: Is One Man's Terrorist Another Man's Freedom Fighter? 
www.ict.org.illarticle/define.htm visited on 29.07.07. 
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Some organizations are so closely dependent on the assistance of states 

that they become "puppets" functioning at the initiative, direction, and 

with the complete support of these states. It is impossible to contend 

effectively with terrorism without severing the close tie between the 

terrorist organizations and the sponsoring states. This tie, however, cannot 

be severed without agreeing on a broad definition of terrorism, and thus of 

the states that sponsor it and of the steps to be taken against them. 

(d) Offensive action 

The state struggling against terrorism must retain the initiative. At 

the same time, attempts must be made to limit, as far as possible, the 

operative capacity of the terrorist organization. To attain these aims, a 

continued offensive must be conducted against terrorist organizations. 

While countries on the defensive naturally enjoy the sympathy of others, 

countries on the offensive are usually censored and criticized by others. To 

ensure international support for states struggling against terrorism, and 

perhaps even for a joint offensive, an internationally accepted definition of 

terrorism is required that will distinguish freedom fighting (which enjoys a 

measure of legitimacy among nations) from terrorist activity. 

(e) Attitudes toward the population supporting terrorism 

Terrorist organizations often rely on the assistance of a 

sympathetic civilian population. An effective instrument in the limitation 

of terrorist activity is to undermine the ability of the organization to obtain 

support, assistance, and aid from this population. A definition of terrorism 

could be helpful here too by determining new rules of the game in both the 

local and the international sphere. Any organization contemplating the use 

of terrorism to attain its political aims will have to risk losing its 

legitimacy, even with the population that supports its aims. 

(f) Public relations 

A definition that separates terrorism out from other violent actions 

will enable the initiation of an international campaign designed to 

undermine the legitimacy of terrorist organizations, curtail support for 
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them, and galvanize a united international front against them. In order to 

undermine the legitimacy of terrorist activity (usually stemming from the 

tendency of various countries to identify with some of the aims of terrorist 

organizations), terrorist activity must be distinguished from guerrilla 

activity, as two forms of violent struggle reflecting different levels of 

illegitimacy. 

9. KINDS OF TERRORISM 

Terrorism may be of many kinds some of them are discussed here in below 85
: 

A. Terrorism International, National, and Regional86 

Depending on the sphere of application, terrorism may be national or 

international. National terrorism may be encompassing the whole of a nation state 

or may be regional, that is, restricted to a particular region. The terrorism 

perpetrated by the Liberation Tigers of Tamil Elam (L TTE), Gurkha National 

Liberation Front (GNLF) and Khalistanis are regional in character, as these are 

restricted to a particular region of a nation-state. The L TTE wants to form a 

separate Tamil state (Tamil Elam) in the northern area of Sri Lanka. The GNLF 

wanted to form a Gurkha State consisting of the three hilly sub-divisions of 

Darjeeling, Karsiang and Kalimpong of the Darjeeling district of West Bengal 

province of India. The Khalistanis wanted to make the Punjab province of India a 

separate State of Khalistan (holy place). The terrorism adopted by the Palestine 

Liberation Organisation (PLO) is national. Their aim is to establish a Palestine 

state in Palestine. The Irish Republican Army (IRA) also may be called national. 

They want to reunify Ireland. 

When the sphere of application of any terrorism transcends the boundary 

of a nation-state, it is called international terrorism. According to the UN Ad hoc 

Committee on International Terrorism, it is a 'heinous act of barbarism committed 

85 Nazrul Islam, Islam 9111 and Global Terrorism A Study of Perceptions and Solutions, (2005) 
Viva Books Private Limited at 9-15. 

86 Ibid 
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in the territory of a third state by a foreigner against a person possessing a 

nationality other than that of the offender for the purpose of exerting pressure in a 

conflict not strictly internal in nature. The September 11 attacks on the WTC and 

Pentagon was suspected to be planned, programmed and executed by the Osama 

bin Laden, as protest against the US the common people of working contrary to 

the interests of the Middle East. The terrorist activities adopted by the Kashmiris 

is national from the point of view of those Kashmiris who want to form a separate 

state of Kashmir away from both India and Pakistan, but from the point of view of 

both the countries it is international terrorism. 

B. Terrorism: By the state and against the state87 

Depending on who is terrorizing whom, terrorism may be classified into 

State-sponsored terrorism and terrorism against the State. The struggle organised 

against the unjust British rule by the Indian revolutionaries like Kshudiram, 

Binay, Badal, Dinesh and Bhagat Singh was terrorism against the State. On the 

other hand, the repression by Hitler, Mussolini, and Stalin were dazzling 

examples of State-sponsored terrorism. The planned killing of Palestinians by the 

Israeli armed forces is also terrorism by a State. 

On 22 March 2004, near a mosque in Gaza, missiles fired from the 

helicopter of the Israeli State assassinated Seikh Ahmad Y assin, the religious 

leader. Again on 17 April 2004 ~other missile from an Israeli helicopter hit the 

car of the Abdel Aziz Rantisi, who succeeded Y assin, killing him and his two 

associates. In the Palestinian areas like Gaza and West Bank, Israel does not 

undertake any responsibility for welfare activities like healthcare or sanitation for 

the Palestinian people; organisations like Hamas shoulder the responsibility. 

Israeli army kills them using air power and fire power, backed by US leaders like 

Bush. On the other hand, when the members of Stern Gang or Irgun Zvai Leaumi, 

unable to fight the British mandate authority face to face, resorted to hit-and-run 

87 Ibid 
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tactics, they were termed by the British and American media as terrorists. With 

the recognition of Israeli State by America and its allies on 14 May 1948, the· 

members of these terrorist gangs joined the armed forces, some of them to the 

highest post. They are now openly killing the Palestinian people by sophisticated 

arms. But they are no more termed terrorists by the media of the developed 

countries. Some countries are condemning the killing, but USA is supporting it as 

an act of self-defence. 

This case may be further extended to include terrorism by a stronger State 

against weaker State, and terrorism by a group of weaker States against stronger 

State. The stronger State may use terrorism to overawe the weaker States, or 

compel them to be subservient to its own interest. The USA's attacks on 

Afghanistan and Iraq and threat to attack Syria are acts of terrorism by stronger 

State against a weaker one. On the other hand, the 11 September 2001 attacks on 

the WTC and Pentagon were an act of terrorism against a stronger State allegedly 

by a group supported by some weaker State. 

The media is largely controlled, directly or indirectly, by the State. So any 

application of threat or application of violence against the State gets wide 

publicity and often condemnation. But State sponsored terrorism is not 

condemned so much in the media; it is even praised by the State-controlled media. 

To millions of Indians, the militant revolutionaries were right in waging the 

freedom struggle against the foreign rule, and after the attainment of 

independence, they are revered by the countrymen as freedom fighters. But the 

foreign rulers condemned them as terrorists and deported them, and even sent 

them to the gallows. Whatever plea the Bush administration may offer, the main 

cause of his launching an attack on Iraq was to teach Saddam Hussain of Iraq a 

· lesson for not toeing the line and selling oil to them at their price. Naturally 73 per 

cent of the readers of a Kolkata daily opined that George Bush is the real terrorist 

of the world. But he is publicising his unjust and illegal action as fight against 

terrorism. 
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C. Terrorism: Secular and Religious88 

Depending on the aim of the organisation, also terrorism may be classified 

into different kinds. The Left-wing extremist groups (like the Naxalites, the PWG 

and the MCC) of India use terrorism with the aim of overpowering the class

enemies and establishing the rule of the proletariats. The people in power use 

counterterrorism against the extremists to keep them in reign and enjoy the 

benefits of ruling the land. Both al- Fatah and Hamas struggle for the liberation of 

Palestine. 

The majority of both the organisations are Muslims. But the former uses 

terrorism in the name of secular nationalism, but the latter does it in the name of 

religion. Hence, though the former, considered a secular organisatioty and the 

latter as religious, both are equally terrorist in their operations. Similarly terrorism 

by the Stern Gang and lrgun Zvai Leaumi of Palestine, and Jewish Defence 

League of USA, who are fighting for the Zionist cause, are Jewish religious 

terrorist organisations. Similarly, the Christian Patriots Defence League, the 

Covenant, The Sword and the Arm of the Lord, the Order, Pose Comitatus and the 

Skinheads of the USA fight for the Christian cause and so are Christian religious 

terrorist organisations. 

D. Terrorism: By us and against us89 

The same act of violence is termed holy war when we do it, but as 

terrorism when perpetrated against us. The same Afghan mujahideen were in 

1985, compared by the then US President Ronald Reagan to 'America's founding 

fathers', as they were fighting the 'evil empire', that is the USSR. But they were 

termed 'bloody terrorists' and 'heroin dealers' a few years later, when, after the 

Soviet withdrawal, the USA stopped supply of arms and dollars to them, and they 

declared war against the 'Great Satan', that is the USA The ANC under Nelson 

Mandela was fighting against the racist white regime for the abolition of apartheid 

88 Ibid. 
89 Ibid. 
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and for equal rights for the blacks in their own homeland. The ANC was termed 

terrorist and its leaders like Mandela were imprisoned by the apartheid regime 

backed by the epitome of democracy, the leaders of USA. Now ANC is the party 

in power in South Africa. 

When Zionist organisations like the Stem Gang and lrgun Zvai Leaumi 

were fighting the British administration, the media in the UK and USA as 

terrorists referred them to, but when they began to kill Palestinians on behalf of 

Israeli state; they were not referred to as terrorists. 

The members of organisations like Hamas are freedom fighter to the 

Palestinian people and many Arabs, but they are terrorists for Israel and USA. On 

the other hand, the repression by Israeli army of the Palestinian people wanting to 

stay in their own country are unjust acts of terrorism to the Palestinian people, the 

Arabs and many more, including some Jews, but to Israel and its protector USA, 

this is self-defence. 

The Kashmiris, who are fighting the Indian army for a separate unified 

Kashmir are freedom fighters to many people in Kashmir and Pakistan, but they 

are separatist terrorists to the Indian administration. 

If the member's of Ikhwanul Muslemin want to depose the Saudi king, it 

is terrorism; because Saudi king sells oil to USA at the latter's terms. But if the 

CIA hoodlums depose Iranian Prime Minister Mosaddeq, it's not terrorism, 

simply because he threatened to nationalise Iranian oil, a proposal highly 

objectionable 'from the US point of interest. 

If the members of the PLO show the slightest signal of dethroning the king 

of Jordan, it is terrorism. But if the CIA-backed miscreants massacre the Iraqi PM 

Qassem and his supporters, it is not terrorism. 

If Hamas hurl a bomb on occupying Israeli army it must be terrorism, 

because Israel is US's ally. But if the Kurds use arms supplied by USA through 
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the Shah of Iran, against the regime of Saddam, it can not be terrorism, because 

Saddam nationalised Iraq's oil in 1972 

This is why US Secretary of State George Shultz stated, 'We know the 

difference between terrorists and freedom fighters, and as we look around we 

have no trouble telling one from the other. Because those who are with them are 

freedom fighters, and those, against them are terrorists. 

E. Terrorism: Self -Financing and Financed by Others90 

Terrorism of a particular group may be planned, programmed and 

financed by the group itself. It may also be planned, programmed and financed by 

some other person or organisation and even by some or a group of States. 

The Islamic Revolution of 1979 by the Hezbullah was planned, 

programmed and financed by the members of the organisation. The activities of 

the Arms Islamic Group91 (GIA) in Algeria are also planned and executed by the 

members of the organisation itself. But the Mujahideen fighting against the Soviet 

occupation of Afghanistan were recruited; trained, armed and funded by the USA 

and its allies like Saudi Arabia and Pakistan through intelligence agencies like the 

Central Intelligence Agency92 (CIA) of USA, British Secret Intelligence Service 

often known as MI693 of the UK, and Inter Service Intelligence Agency94 (lSI) of 

Pakistan. Muslims of different countries of the continents were recruited and 

trained and encouraged to fight the 'evil empire'. After the Soviet withdrawal from 

Afghanistan in 1989, these people left Afghanistan to wage jihad elsewhere. 

90 Ibid 
91 www.meanindia.nic.in visited on 28.08.07. 
92 www.in.reuters.com/articles/worldnews visited on 28.08.07. 
93 www.mi6.co.uk/mi6.php visited on 28.08.07 
94 www.Ipcs.org/India_Fak_articles2.jsp?action visited on 28.08.07. 
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F. Terrorism: Bio-Terrorism95 

There are certain microorganisms that are practically used as weapons of 

people. Biological weapons, along with chemical and nuclear weapons the 

systems designated as Weapons of Mass Destruction (WMD). The fear of the 

unknown and unseen biological weapons may create silent terror in a populous 

community. Awareness, education and training are only defence modes against 

new and emerging diseases of bio- terrorism. Historical findings reveal that 

France was the first country, to use bacteria as biological weapons to thin out 

army and disorganize the transport of draft animals for war purpose in the late 

1930s and later various states began biological warfare activities as part of 

offensive and defensive programmes. Various international agreements and 

treaties from 1899 to 1972 allowed only partial containment on the usage of 

biological weapons, but it have not contained the development and proliferation. 

The biological weapons, pathogenic microorganisms, which release certain 

poisonous toxins, lethal at very low concentration, are the most potential source of 

bio- terrorism and are a real threat to the security of public health and 

international peace. Some potential typical examples of biologic warfare agents 

are anthrax, botulism, plagues and small pox. Bio-terrorism is considered to be 

another easy accessible form of asymmetric warfare adopted by the terrorist 

forces. Industry, buildings water supplies and agriculture are more vulnerable and 

potential threats for crippling the economy, creating instability, terrorizing the 

masses psychologically, causing deaths and ill effects on living systems and can 

spread through different routes. 96 

Tackling of threat is based on number of factors, the first and the foremost 

is educating the masses about the strategies and resources available to cope with 

any kind of eventuality. Secondly, strengthening of emergency response 

capabilities, identification of hospitals, notifying the affected areas and good 

communication system would help. Thirdly: networking of different agencies, 

95 A. Ravinder Nath, Bio- Terrorism: A Threat to National Security Terrorism in South Asia: Views 
From India, India Research Press (2004) New Delhi, at 145-154. 

96 Ibid at 145-154. 
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involving in the community safety and nation's security. Fourthly: understanding 

of human physiology and enhancing the funding for research on molecular 

biological studies. Fifthly: evolving effective management policy.97 

G. Biological, Chemical and Nuclear Threats98 

It is conceivable that a highly motivated and desperate terrorist group 

with technological artd financial assets will attempt to improve its bargaining 

leverage by resorting to mass destruction violence. Such a determined group 

would be willing to take numerous risks in acquiring and using such weapons. 

Because many groups see the confrontation as an "aU-or-nothing" struggle, in 

case of failure the terrorists are prepared to bring the government into submission 

by using these weapons and in the process, bring devastation and destruction to 

many lives including their own. Surely for these terrorists, the fear of deterrence 

or retaliation does not exist as it does in the case of states. 

It is obvious that the prospects of success for such a group would be 

enhanced if it had previously demonstrated high technological capabilities and a 

strong willingness to incur high risks involved in similar ventures. Even if there 

were some skepticism about the credibility of the threat, no rational government 

would lightly risk an unconventional incident. The danger here is that if one sub 

national body succeeds in achieving its goals; then the temptation for other 

terrorist groups to use, or threaten to use, similar weapons may become 

irresistible. 

In view of these considerations, the arsenal of tomorrow's terrorist might 

include biological, chemical, and nuclear instruments of massive death and 

destruction potential. These weapons are capable of producing from several 

thousand to several million casualties in a single incident, and of causing 

governmental disruption of major proportions, as well as widespread public panic. 

97 Ibid at 145-154. 
98 Yonah Alexander, Terrorism in the Twenty-First Century: Threats and Responses, 12 DePaul 

Bus. L.J. 59,at 80- 83. 
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Although no major destruction incident has occurred, the historical record 

of the past three decades provides evidence of terrorist groups involved with some 

type of unconventional operations. In 1972, members of the Order of the Rising 

Sun in the United States possessed 30-40 kilograms of typhoid bacteria cultures 

for use against water supplies in major Midwest cities. In 1980, police in Paris 

discovered a biological laboratory with clostridium botulinum culture belonging 

to the German Baader-Meinhof Gang. In 1986, typhoid (salmonella typhi) was 

used by the Rajneesh religious cult in Oregon to contaminate salad bars in 

restaurants, resulting in 750 cases of food poisoning. 

On March 20, 1995, the first major use of chemical weapons by terrorists 

occurred. Members of the Japanese radical cult, Aum Shinrikyo, placed 

containers of the deadly chemical nerve agent (sarin) on five trains of the Tokyo 

subway systems. The cultists then punctured the containers and released 

poisonous gas into the trains and subway stations. While the attack resulted in the 

death of 12 persons, 5,500 others were injured. 

In sum, biological and chemical weapons have many advantages for 

terrorists. These benefits include their low cost, and the ease and speed of their 

production; further, they can be developed by individuals with a limited education 

and facilities. Weapon development requires only a minimum amount of tools and 

space, and equipment can be improvised or purchased often without arousing 

suspicion. 

Notwithstanding the assumption that in the short term future biological 

and chemical terrorism is feasible technologically, the specter of nuclear 

terrorism, such as the explosion of a nuclear bomb, the use of fissionable material 

as a radioactive poison, and the seizure and sabotage of nuclear facilities, is seen . 

by many experts as plausible and by others as inevitable. At this time, however, a 

credible threat or hoax involving a nuclear device, the holding for political or 

economic blackmail a reactor or other nuclear facility or shipment of reactor fuel 
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or waste, or the truck-bombing of a reactor itself, may be the most likely form of 

nuclear terrorism. 

Bin Laden's network attempted to obtain enriched uranium for the purpose 

of developing nuclear weapons is only the latest example of the potential threat. 

It is likely that changing political, economic, and social patterns in the domestic 

and international situations that will occur in the foreseeable future might give 

rise to pressures and tensions that could motivate other terrorists to seek nuclear 

capabilities. 

H. Cyber Terrorism99 

An emerging trend of international life is the growtng threat ·of 

information warfare and cyber terrorism. The U.S. Chairman of the Joint Chiefs 

of Staff Instruction provides several relevant unclassified definitions related to the 

former danger. The first definition describes "information systems" as the entire 

infrastructure, organization, personnel, and components that collect, process, 

store, transmit, display, disseminate, and act on information. The second 

definition· states "information warfare" consists of "actions taken to achieve 

information superiority by affecting adversary information, information-based 

processes, information systems, and computer-based networks while defending 

· one's own information, information-based processes, information systems, and 

computer-based networks."100 

Other approaches to describe "information warfare" are invariably 

articulated in the expanding academic and professional literature on the subject. 

One approach classifies "information warfare" on the basis of three categories. 

The first class is "personal information warfare," dealing with "attacks against an 

individual's electronic privacy," including "the disclosure of digital records and 

database entries wherever information is stored." The second class, "corporate 

99 See generally, Information Warfare and Cyber Terrorism: Threats and Responses, (Yonah 
Alexander & Michael S. Swetnam eds., Oceana Publications 1999) (explaining cyber terrorism). 

100 Yonah Alexander, Terrorism in the Twenty-First Century: Threats and Responses, 12 DePaul 
Bus. L.J. 59, at 84- 88. 
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information warfare," focuses on the competition or the "war" between business 

corporations worldwide. And the third class, "global information warfare" is a 

mode of "cyber warfare" waged against "industries, global economic forces, or 

against entire countries or states." 

In short, information warfare, as reflected in the manifold definitions 

offered as well as the coverage of the media, consists of a broad spectrum of 

threats ranging from electronic jamming to psychological operations underscoring 

the perpetrators' deliberate exploitation of military and civilian information 

systems' inherent vulnerabilities and thereby adversely affecting national and 

global security. 

Consider for example, the following cases, selected at random from 

thousands of reported e\rents, as illustrations of society's vulnerability to attacks. 

During 1986-1989, a ring of West German hackers had stolen passwords, 

programs, and other data for the KGB after the ring pierced military, scientific, 

and industry computers in the United States, Western Europe, and Japan. 

In 1997-1998, an unemployed former part-time computer science student 

m Canada gained illegal access to computer systems at the U.S. National 

Aeronautics and Space Administration (NASA), U.S. National Oceanographic 

and Atmospheric Administration, and several U.S. and Canadian universities. In 

February 1998, Ehud Tenebaum, an Israeli hacker (better known as "The 

Analyzer"), jointly with two young collaborators from California, mounted cyber 

attacks against the Pentagon's systems, a nuclear weapons research lab, and other 

significant targets. 

Several months later in 1998, a hacker group, calling themselves Masters 

of Downloading/20 16216 (MOD) and claiming to consist of 15 members (8 in the 

United States, 5 in the United Kingdom, and 2 in Russia), penetrated a highly 

protected computer of the U.S. Department of Defense. Intruders, suspected 

"cyber spooks" from the Russian Academy of Sciences (a government-supported 
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organization that interacts with Russia's top military laboratories), had stolen 

"sensitive information" about defense technical research matters during 1988-

1999. 

In spring 1999, during the Kosovo War, Serb entities attempted to 

overwhelm NATO computers by "ping attacks," which establish communication 

with a target computer and occupy its functions by continuing to stay linked and 

feeding it information. 

In June 1999, tens of thousands of computer systems in several major 

U.S. companies (including AT&T, Boeing, and General Electric) had their files 

infected, damaged, or destroyed by a software virus, Explore. Zip worm. This 

file-destroying bug, first detected in Israel, arrived as an e-mail message and 

utilized MAPI commands and Microsoft Outlook on Windows systems to 

propagate itself. It has been estimated that damages from the Explore. Zip worm 

and other viruses (e.g., Melissa macro virus) topped $ 7 billion during the first 

two quarters of 1999. By the end of the year, computer intrusions will have cost 

private industry more than $ 20 billion. 

And most recently, in February 2000, a blizzard of attacks disabled some 

of the most popular web sites, among them CNN, eBay, Yahoo, Amazon.com, 

and E Trade. These attacks, known as denial of service attacks, flooded the 

networks with fake messages that prevented legitimate traffic from flowing. 

Of particular concern is the prevailing assessment of intelligence agencies, 

strategic thinkers, and scientists that not only hackers and "crackers" (criminal 

hackers) but also terrorists (individuals, groups, and state sponsors) are likely to 

intensify the exploitation of the new form of "electronic warfare" as an 

"equalizer" weapon. It is estimated, for instance, that hostile low-risk perpetrators 

launching a well-coordinated attack with about thirty computer experts 

strategically placed around the globe and with a budget of approximately 10 

million dollars, could bring the United States, the only superpower, to its knees. 
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It is evident that the threat of electronic "non-explosive" terrorist assaults 

is growing with every passing day. Three contributing factors account for this 

reality. First, the "globalization" of the Internet users (currently numbering more 

than 120 million with an estimated 1 billion people by the year 2005) makes 

governmental efforts to control Internet attacks much more challenging than ever 

before. 

Second, there are now approximately 30,000 hacker-oriented sites on the 

Internet, thus resulting in "democratization" of the tools to be used for disruption 

and destruction. With the step-by-step Internet "cookbooks," the utilization of 

works, Trojan horse, logic bombs, and other modus operandi alternatives are 

becoming a permanent fixture of international life. 

And third, with the Cold War now behind us, terrorist organizations have 

broken away from their place within the formerly bipolar world, to become 

multidirectional, causing further complications to our technologically vulnerable 

societies. These new political realities, coupled with easily accessible cyber 

weapons, have enhanced the threats and capabilities of terrorist groups to the 

degree in which they could forever alter our planet's existence. 

Thus, the emergence of the term cyber terrorism has been accepted as a 

new mode of information warfare that explicitly adopts methods utilized by 

terrorists by means of the Internet. Interestingly, Kodak put its first camera on the 

market about 100 years ago, with the slogan "you push a button, we do the rest." 

At the close of the twentieth century, terrqrism at the push of the button has 

already happened. 

Currently, the Internet already serves as an arena for propaganda and 

psychological warfare. Ideological extremists such as neo-nazi groups have called 

for ethnic, racial, and religious violence by their sympathizers. The Hezbollah 

maintains on its web site a daily record of "heroic" battles of its fighters in 
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Southern Lebanon. And Afghanistan, the newest state sponsor of terrorism, 

publishes on-line its radical brand oflslam. 

Terrorists have also used their laptops to store operation plans. Ramzi 

Ahmed Yousef (who is serving a life sentence for his role in perpetrating the 

World Trade Center bombing in New York in 1993 and for other terrorist crimes) 

developed on his computer the plot to blow-up some dozen American airlines 

over the Pacific Ocean. And terror networks, such as the under ground 

infrastructure of Osama bin Laden, are sustained via personal computers with 

satellite uplinks and encrypted messages. 

Clearly, there are numerous other devastating scenarios, including altering 

formulas for medication at pharmaceutical plants, "crashing" telephone systems, 

misrouting passenger trains, changing pressure in gas pipelines to cause valve 

failure, disrupting operations of air traffic control, triggering oil refinery 

explosions and fires, scrambling the software used by emergency services, 

"turning off' power grids, and detonating simultaneously hundreds of 

computerized bombs around the world. This new medium of communication, 

command and control, are supplemented by unlimited paralyzing and destructive 

keyboard attacks on civilian. 101 

Some of the other reasons are linked to the clandestine nature of terrorism, 

to our relationship with those labeled that way, others to the normative framework 

we uphold and still others have to do with the difficulty differentiating terrorism 

as a coercive and communicative tactics from other forms of political violence 

(communal violence or banditry) and armed conflict (e.g. guerrilla ambushes, hit

and-run operations, or paramilitary vigilantism). 102 

101 Alex Schmid, War Crimes Research Symposium: "Terrorism on Trial": Terrorism- The 
Definitional Problem, 37 Case W. Res. J. Int'l L. 375, at 394. 

102 Ibid 

109 



10. THEORIES OF TERRORISM103 

The analysis of major prevailing theories of terrorism is given below to 

provide a context to best understands the theoretical basis of terrorism. This may 

be of help to arrive at an understanding of the problem of tackling terrorism: 

A. Anarchist Theory104 

Most anarchists reject terrorism for nationalist or religious purposes, but 

justify it in a theoretical sense, a form of criminal action that attacks the values of 

an organized, complacent society. Anarchism is a theory of governance that 

. rejects any form of central or external authority, preferring instead to replace it 

with alternative forms of organization such as non-conformism, and plain old 

rugged individualism. Anarchism is often referred to as the nineteenth century 

roots of terrorism, the term first being introduced in 1840 by Pierre-Joseph 

Proudhon. Anarchism is defined as the rejection of the state, or any form of 

coercive government, or any form of domination and exploitation. It is the notion 

of free and equal access to all the world's resources to enable positive freedom as 

opposed to negative freedom. 

As a theory, anarchism holds a unique place in history because it was the 

first revolutionary movement to come up with systematic ideas about the purpose 

of agitation. Major anarchist figures, like Karl Heinzen and Johann Most, 

contributed the idea that murder-suicide, constituted the highest form of 

revolutionary struggle, and even advocated the use of weapons of mass 

destruction. Some anarchist theorists have advocated the idea that to have the 

most effect, the targets must be innocents in places such as crowded dance halls 

or shopping centers or symbols of economic ajjluence such as banks and stock 

exchanges. Anarchism in the classical sense was largely erased from the face of 

103 The theories of terrorism have been adapted from O'Connor, T., "The criminology of 
terrorism: 

Theories and models", http://faculty.ncwc.edu/toconnor/429/4291ect02.htm, last visited on 
1.11.2006. 

104 Ibid 
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the earth by 1917 via a number of factors like the rise of communism and fascism, 

both of which are opposed to anarchism, and stringent repressive legislations in 

democratic countries. However, the anarchist theory of terrorism has mostly died 

out, because, most anarchist have accepted organized movement as a method of 

protest. Modem anarchism does not support terrorism, and there is a weak 

theoretical link between the two. 

B. Fascist Theory105 

Fascism supports terrorism at home and abroad. With the frequent wars 

and militaristic ventures that come with fascism, an effort is made to demonize 

the enemy as sub-humans who deserve extinction. These enemies are also made 

into scapegoats for all the past problems a country has had. Frustrated fascists 

who fail to gain control in their own countries have historically turned to 

terrorism. They are most likely to tum to domestic terrorism since fascists do not 

believe that citizen rights are bestowed merely because someone inhabits a 

country. Nor do they believe that all human beings are possessed of equal rights; 

they are particularly violent against foreign families and corporations, which have 

been accused of poisoning the family and property relations. Fascism is full of 

ironies and contradictions. On the one hand, it is anti-modem in its glorification 

of the land, a return to country life, and its fascination with peasant dress or 

costume. On the other hand, it is pro-modem in its worship of military 

technology, favoritism of big business, mass mobilization of people, promotion of 

commercialized sport, and its surprisingly liberal attitude toward the involvement 

of women in the movement. Science and scholarship also take on interesting 

twists under fascism. 

C. Religious Theory106 

A number of criminologists have pointed out that the disciplines of 

theology, religion, and philosophy have an important link with terrorism. They 

105 Ibid 
106 Ibid 
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point to the fact that about a quarter of all terrorist groups and about half of the 

most dangerous ones on earth are primarily motivated by religious concerns. They 

believe that their cause is sacred, and that God demands their action. Religious 

terrorism is not about extremism, fanaticism, sects, or cults, but is instead all 

about a fundamentalist or militant interpretation of the basic tenets upon 

convincing believers or converters that a "neglected duty" exists in the 

fundamental, mainstream part of the religion. Most religious traditions are filled 

with plenty of violent images at their core, and destruction or self-destruction is a 

central part of the logic behind religion-based terrorism. 

Terrorism as an outcome of religious fanaticism mostly arises with the 

emergence of a charismatic leader, who blames the state functionaries, and global 

trends like secularism, modernity and Westernization for their perceived neglect. 

The strength of fundamentalism is its ability to guarantee a radical change without 

specifying exactly what it will look like. However, once a semi-vague enemy has 

been. identified, the religious movement borrows the idea of "sovereignty" from 

the political realm and begins to see itself as the legitimate defender of the faith 

and legitimate restorer of dignity to the homeland. A key theological 

transformation that supports terrorism would be the notion that communal 

violence, even though violence is despised, is still a form of worship that may 

help discover the true nature of God. Despite being an important cause of 

terrorism, it must still be maintained with all fairness that most militant religious 

groups only adopt terrorism as a tactic of last resort. 

D. Economics rational choice as a theory ofterrorism107 

The discipline of economics has many concepts that are relevant to an 

understanding of terrorism: supply and demand, costs and benefits, etc. Fully 

developed economic or econometric models of terrorism are quite rare, and often 

they involve such things as "psychic" costs and benefits. Rational choice theory, 

in particular, has found a place in criminology, and holds that people will engage 

107 Ibid. 
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in crime after weighing the costs and benefits of their actions to arrive at a 

rational choice about motivation after perceiving that the chances of gain 

outweigh any possible punishment or loss. According to this theory, terrorism is 

not a pathological phenomenon, and the resort to terrorism is not an aberration. 

The central focus of study ought to be on why some groups find terrorism useful, 

and in standard control theory fashion, why other groups do not find terrorism 

useful. Some groups may continue to work with established patterns of dissident 

action. Other groups may resort to terrorism because they have tried other 

alternatives. Factors that influence the rational choice of terrorism include place, 

size, time, and the climate of international opinion. A terrorist plot in a 

democratic society is less likely to involve senseless violence than a scheme 

hatched under an authoritarian regime because under the latter, terrorists realize 

they have nothing to lose with the expected repercussions. 

E. Globalization theory of terrorism 108 

According to this theory, globalization has created the structures and 

institutions, which fuel terrorist movements. Globalization is the term 

romantically used to describe the current economic order where all nations share a 

global market, and enjoy the equal opportunities to reap the fruits of free trade. 

However, the decades of globalization has produced one of the greatest disparities 

in the economic conditions of the countries of the world. Global inequality has 

reached extraordinary levels, and has provided muddy waters of despair where 

terrorist recruits can be bred rather easily. Globalization has fuelled explosive 

patterns of social polarization within and between nations, and this has been 

accepted as a cause of terrorism. Globalization theory is further tied into ideas 

about colonialism, imperialism, and neocolonialism. 

108 Ibid. 
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F. Sociological theory of terrorism 109 

Modem sociological perspectives are primarily concerned with the social 

construction, of fear or panic, and how institutions and processes, especially the 

media, primary and secondary groups, maintain that expression of fear. The 

sociological theory states that frustrations lead to some form of aggression, and 

that every aggressive act relieves that frustration to some extent. Hence, 

frustration can fuel terrorism. Another stand of the sociological theory is the 

relative deprivation hypothesis, the idea behind which is that when a person goes 

about choosing their values and interests, they compare what they have and don't 

have, as well as what they want or don't want, with real or imaginary others. 

Another key sociological theory is the moral disengagement hypothesis, which is 

based on the idea that encompasses all the ways a person neutralizes or removes 

any inhibitions they have about cominitting acts of horrific violence. Some 

common patterns include imagining one's self as a hero, portraying one's self as a 

functionary, minimizing the harm done, dehumanizing the victim, or insulating 

one's self in routine activities. 

G. Psychological theory ofterrorism110 

Although most psychologists refuse to accept the existence of the concept 

of 'terrorist personality', it is mostly accepted that terrorists typically suffer from 

low self-esteem, are attracted to groups with charismatic leaders, and enjoy risk

taking. According to the psychological theory, most terrorists feel that they are 

doing nothing wrong when they kill and injure people. Although they do not 

appear unstable or mentally ill, terrorists seem to share a feature of the 

psychological condition known as antisocial personality disorder or psychopathic 

personality disorder, which is reflected by an absence of empathy for the suffering 
' 

of others. According to both the sociological and the psychological theories, there 

appears to be no unique terrorist personality. Instead, there appear to be unique 

109 Ibid. 
110 Ibid. 
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sub cultural phenomena, which develop, support, and enhance a penchant for 

cold-blooded, calculated violence, which, if not satisfied within a terrorist 

organization might be, fulfilled elsewhere. Terrorism is a social activity. Inside 

terrorist brotherhoods, there exist emotional links between individuals and the 

strength of commitment to their ideology appears to become stronger by and 

facing adversity together. Socialization in the underground is quite intense, and 

the adversity associated with their daily existence strengthens the bond. 
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CHAPTER IV 

PREVENTION OF TERRORISM THROUGH LAW 

Dealing with the menace of terrorism more effectively, countries have 

come up with anti- terror legislations as and when required. At the international 

level International Instruments have been adopted by the United Nations for 

prevention of terrorism. Keeping pace with time and requirement India has also 

brought in laws to tackle the danger and has ratified some · of the International 

Conventions relating to terrorism and implemented the international norms by 

bringing in acts, statutes and ordinances to deal with the problem. The anti 

terrorism laws contain quite a few extraordinary provisions not found in ordinary 

laws in force in India. The terrorism, which has derogatory connation and which 

falls in the category of tyranny and genocide, has to be tackled on a war footing 

for the protection of the State and its people, and thus can hardly be feasible if 

normal laws applicable in normal. times are used to tackle an abnormal situation 

created by terrorism. 

INTERNATIONAL LEGAL REGIME OF TERRORISM 

The General Assembly of the United Nations1 has, on behalf of the 

international community, adopted various resolutions on prevention of terrorism. 

It has: 

1. expressed its alarm that acts of terrorism in its forms and manifestations 

aimed at the destruction of human rights have continued despite national 

and international efforts; 

n. bore in mind that the essential and most basic human rights is the right of 

life; 

111. also bore in mind that terrorism creates an environment that destroys the 

right of people to live in freedom from fear; 

1 Resolution No.A/56/164; http://www.un.org/law/terrorism/index.html, visited on 5.08.07. 
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IV. expressed senous concern about the gross violation of human rights 

perpetuated by terrorist groups, adding that such acts cannot be justified 

under any circumstances; 

v. emphasized the importance of Member states taking appropriate steps to 

deny safe havens to those who plan, finance or commit terrorist acts by 

ensuring their apprehension and prosecution or extradition; 

vi. reiterated its unequivocal condemnation of the acts, methods and practices 

of terrorism, in all its forms and manifestations, as activities aimed at the 

destruction of human rights, fundamental freedoms and democracy, 

threatening the territorial integrity and security of States, destabilising. 

legitimately constituted Government, undermining plurality civil society 

and having adverse consequences for the economic and social 

development of states; 

vu. condemned the incitement of ethnic hatred, violence and terrorism; 

vm. called upon States to take all necessary and effective measures m 

accordance with the relevant provisions of international law, including 

international human rights standards to prevent,· combat and eliminate 

terrorism in all its forms and manifestations where ever and whenever 

committed; and 

IX. urged the international community to enhance cooperation at regional and 

international levels in the fight against international terrorism, in 

accordance with relevant international instruments, including those 

relating to human rights, with the ait11 of its eradication. 

A. Security Council's Counter terrorism Committee: 

llWe strongly condemn terrorism in all its forms and manifestations, 

committed by whomever, wherever and for whatever purposes, as it 

constitutes one of the most serious threats to international peace and 

security. ,,2 

2 2005 World Summit outcome: http://www.un.org/terorism/ga.html, visited on 5.08.07. 
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By the draft resolution on "Measures to eliminate international 

terrorism", the Assembly, deeply disturbed by the persistence of terrorist acts 

worldwide, reiterated its call upon all States to adopt further measures to 

strengthen international cooperation in combating terrorism and to remind them of 

their obligations to ensure that perpetrators were brought to justice. 

Under other provisions of the text, the Assembly's Ad Hoc Committee on 

Terrorism was asked to report to the Assembly at its current session in the event 

of the completion of the draft comprehensive convention on international 

terrorism. Otherwise, it would convene on 5, 6 and 15 February 2007. The Ad 

Hoc Committee would also continue to discuss the question of convening of a 

high-level conference on international terrorism, under United Nations auspices. 

As background, finalizing the text of the draft comprehensive convention 

on international terrorism has proved difficult and elusive. Among the 

substantive differences is the question of which activities ought to be excluded 

from the scope of application of the draft convention, in particular, the activities 

covered by international humanitarian law or other fields of international law. 

The various exclusionary elements are addressed in draft article 18. 

However, since the year 2000, divergent views have persisted among delegations 

on the formulation of specific exclusions, particularly those relating to activities 

of armed forces during armed conflicts and those concerning activities of military 

forces in peacetime. 

Since its establishment in 1996 under General Assembly Resolution3
, the 

Ad Hoc Committee has negotiated several texts resulting in the adoption by the 

Assembly of three treaties; the International Convention for the Suppression of 

Terrorist Bombings; the International Convention for the Suppression of the 

Financing of Terrorism, and the International Convention for the Suppression of 

Acts ofNuclear Terrorism. 

3 Document GA/L/51/21 0, http://www. un.org/unodc/resolution _1998-0 1-09 _1 html, visited on 
5.08.07. 
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B. Highlights of Draft Resolution on International Terrorism 

By the draft resolution on "Measures to Eliminate International 

Terrorism"\ the Assembly would also call on States and appropriate international 

organizations to implement the United Nations Global Counter-Terrorism 

Strategy of 8 September 2006, without delay. The Terrorism Prevention Branch 

of the United Nations Office on Drugs and Crime in Vienna would be asked to 

continue its efforts to enhance the capabilities of the United Nations in the 

prevention of terrorism and to assist States to become parties to, and implement 

the relevant international conventions and protocols relating to terrorism. 

By other terms of the text, the Assembly would reiterate its call upon 

States to refrain from financing, encouraging, providing training for supporting 

terrorist activities, and to ensure that perpetrators of terrorist acts were brought to 

justice. 

The Assembly would reaffirm that international cooperation, as well as 

actions by States to combat terrorism, should be conducted in accordance with the 

Charter principles, international law and relevant international conventions. 

C. Action on Texf 

In explanations of position before action on the draft, some delegations 

expressed concern about "taking note" in a preamble paragraph of some 

organizations listed in relation to initiatives to combat terrorism. Speakers said 

that the list should have been published earlier, so that the organizations could be 

studied. 

Many, including Qatar, the United Arab Emirates and Algeria, objected to 

the inclusion of at. least one known military group on the list. Iran's 

representative said the paragraph containing the list was not helpful. While he 

4 http:/ /daccessdds. un.org/doc!UNODC/L TD/N06/607 /31/PDF /N0660731.pdf? ,Open Element, 
Document A/C.6/61/L.17, visited on 5.08.07. 

5 Ibid 
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/ 

would not block consensus on a resolution to fight terrorism, he would dissociate 

his delegation from the paragraph. 

Syria's delegate said the paragraph had been intended to include 

intergovernmental organizations only, but now all kinds of groups had been 

listed. However, "taking note" did not mean "endorsement", and having a group 

listed in the paragraph did not give it legitimacy. He also said that the publication 

"International Instruments on Terrorism", referred to in the text should be printed 

in all official languages. 

Similarly, Cuba's delegate recalled that, during negotiations, the decision 

had been made to list only international organizations. Late additions to the list 

should not set a precedent, but listing an organization did not mean it was 

recognized as fighting terrorism. 

Adding his voice to those who would have liked to see the list earlier, 

Egypt's representative called for a clarification of criteria by next year for such 

listing, adding that, while the listed organization could be political or even 

economic, it should not be military. 

Pakistan's representative said the work on the paragraph had been difficult 

and suggested that some groups could not be listed without breaking consensus. 

The Committee went on to approve the draft resolution, without a vote. Speaking 

after its approval, Tunisia's representative referred to a League of Arab States 

voluntary code of ethics on combating international terrorism, an initiative backed 

by the African Union, the Non-Aligned Movement and the Organization of the 

Islamic Conference. He would mention the code in the future. 

D. Action on Committee's 2007 work programmes 

Also without a vote, the Committee approved the draft decision on its 

provisional programmes of work for the Assembly's sixty-second session6 

6 http://daccessdds.un.org/doc!UNODCILTD/N06/606/86/PDF/N0660686.pdf?,Open Element, 
Document A/C.6/61/L.l9, visited on 5.08.07. 

120 



entitled "Revitalization of the work of the General Assembly". 

According to the text, the Committee, starting on 8 October, would 

consider 13 agenda items, including a report of the United Nations Commission 

on International Trade Law7 measures to eliminate international terrorism, and 

diplomatic protection. 

Other topics include the rule of law at the national and international levels; 

report of the International Law Commission, and administration of justice at the 

United Nations. The Committee is scheduled to conclude its work on 16 

November 2007. 

In explanation of position after the approval of the draft decision, Syria's 

speaker pointed out that, while there was the possibility of adjusting the work 

programmes irt the light of what might occur at the resumed session in March 

2007, the adoption of the work programmes should be at the beginning of the new 

session for maximum openness. Also, the Committee worked on the basis of 

consensus and transparency, but some delegations were presenting draft 

resolutions in their national capacities. without addressing the concerns of others. 

He, therefore, called for drafts to be coordinated through the Chair. 

The Chairman said the draft decision just adopted had been available since 

10 November. It was a provisional draft work programmes. The next bureau, to 

be elected in June, would hold consultations on it. . There had been no exceptions 

to the consensus nature of the Committee's work methods. It was a prerogative of 

every delegation to submit drafts for consideration. 

2. League of Nation 

Terrorism has been on the international agenda since 1934, when the 

League of Nations, predecessor of the United Nations founded during the June 

7 United Nations Commission on International Trade Law. 
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1945 San Francisco Conference8
, took the first major step towards discussing a 

draft convention for the prevention and punishment of terrorism. Although the 

Convention was eventually adopted in 193 79
, it never came into force. 

3. United Nations Charter, 1945 

The problem of international terrorism m general, has been under 

consideration of General Assembly since 1972. On September 23, 1972, the 

Assembly recommended t~e following item to be included in the agenda and 

brought before the Sixth Committee: 

A measure to prevent International Terrorism, which endangers takes 
innocent human lives or jeopardizes fundamental freedoms. Study of the 
underlying causes of those forms of terrorism and acts of violence which 
lie in misery, frustration, grievances, and despair and which cause some 
people to sacrifice human lives, in an attempt to effect radical changes10

• 

On its recommendations the General Assembly on December 18, 1972 

adopted a resolution 11 wherein it was decided to establish an Ad hoc Committee 

on International Terrorism of 35 countries. The Committee held its first session in 

1973 without achieving any positive results. However, the Committee submitted 

its report to the Assembly. The latter was unable to consider the item for want of 

time until the thirty- first session held in 1976. In 1976, the Assembly adopted a 

resolution wherein it invited the Ad hoc Committee to work in accordance with 

the mandate originally entrusted to it. By the same resolution, the Assembly also 

invited States to submit their observations as soon as possible to the Secretary

General so as to enable the Committee to perform its mandate more efficiently, 

and it requested him to transmit to the Committee an analytical study of those 

observations. The Ad hoc Committee met in 1997 and submitted a report to the 

Assembly without any further progress. In 1979 Session, the Ad hoc Committee 

8 60th Anniversary of San Francisco Conference, http://www.un.org/aboutun/sanfrancisco/ visited 
on 5.08.07. 

9 Definition of Terrorism, http://www.unodc.org/unodc/terrorim_definition.html visited on 
5.08.07. 

10 U.N.Doc A/AC 6/418, at 5. 
11 General assembly Resolution 3034 XXVII, 18th December 1972. 
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worked out general recommendations relating to practical measures of co

operation for the speedy elimination of the problem of international terrorism. 

These recommendations reflected a common view of fundamental importance. On 

the recommendations of the Ad hoc Committee, the General Assembly on 

December 17, 1979 adopted a resolution12 wherein the act of terrorism was 

condemned and it urged all States, unilaterally and in co-operation with other 

States as well as relevant United Nations' organs to contribute to progressive 

elimination of the causes underlying that kind of terrorism. By the resolution, the 

Assembly called upon all States to fulfill their obligations under International law 

to refrain from organizing, instigating, assisting or participating in acts of civil 

strife or terrorist acts in another State or acquiescing in organised activities within 

its territory directed towards the commission of such acts. Since 1979, no further 

progress has been made in the following years excepting the endorsement of the 

resolution adopted in 197913
• 

The Ad hoc Committee in the year 2002 restarted negotiations on a 

comprehensive international treaty on terrorism. . The Committee began 

deliberation on difficult topics to tackle including those dealing with a definition 

of terrorism and its relation to liberation movements, possible exemptions to the 

scope of the treaty, in particular regarding the activities of armed forces, and how 

to advance the level and types of international cooperation to combat terrorism. 

However, no convention has been concluded as yet. The United Nation Charter 

was a landmark in this unique legal development. 14 

4. Universal Declaration of Human Rights, 194815 

Disregard and contempt for human rights have resulted in barbarous acts 

which have outraged the conscience of mankind, and the advent of the world in 

12 General assembly Resolution 34/145, December 17, 1979. . 
13 General assembly Resolution 38/130, http://www.un.org/Overview/rights.html,visited on 

5.08.07. 
14 Soli J. Sorabji, U. N and Human Rights (scope for improvement) Newspaper- Indian Express 

Dated 5th Oct. 1997. 
15 Adopted and proclaimed by General Assembly Resolution 217 A (III) of 10 December 1948. 
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which human being shall enjoy freedom of speech and belief and freedom from 

fear and want has been proclaimed as the highest aspirations of the common 

people. 16 The Universal Declaration of Human Rights permits enactments of laws 

by the States to impose reasonable restrictions on the rights and freedoms of an 

individual for the purpose of protecting the rights and freedoms of the people in 

general17
• 

"In the exercise of his rights and freedoms, every one shall be subject to 
such limitations as are determined by law solely for the purpose of 
securing due recognition and respect for the rights and freedoms of others 
and of meeting the just requirement of morality, public order and the 
general welfare of the democratic society. "18 

Imposing reasonable restrictions on the rights and freedoms of 

unscrupulous elements constituting a serious threat to the public order on account 

of their involvement in activities causing destruction of life, liberty and property 

of other fellow beings, these laws, far form being at variance with the Universal 

Declaration of Human Rights, are very much in consonance with its provisions ~n 

Article 29. 

These anti terror laws do not deny any person equality before law or equal 

protection before laws, which are guaranteed by Article 7of the Universal 

Declaration of Human Rights, reads as follows: 

"All are equal before the law and are entitled without any discrimination 
to equal protection of the law. All are entitled to equal protection against 
any discrimination in violation o[ this Declaration and against any 
incitement to such discrimination "1 

Terrorism it self involves violation of Human Rights and the anti terror 

laws have been enacted to protect the Human Rights of the people trampled upon 

by the terrorists with impunity. As provided by the in Universal Declaration of 

Human rights: 

"Nothing in this Declaration may be interpreted as implying for any State, 
group or person any right to engage in any activity or to perform any act 

16 Preamble to the Universal Declaration of Human Right, 1948. 
17 R.C. Jha, Anti- terror laws Vis-a-vis Human Rights, IBR Vol. 21 (1) 1994, at 82-83. 
18 Para 2 of Article 29 ofUDHR. 
19 Article 7 ofUDHR. 
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aimed at the destruction of any of the rights and freedoms set forth 
herein. "20 

There fore when terrorists perpetrate acts of terrorism, they destroy the 

rights and freedoms of a fellow human being or a group of fellow human being in 

contravention of the principles enshrined in the Universal Declaration of Human 

Rights. 

In times of emergency, the Universal declaration of Human Rights does 

not prohibit enactment of more stringent laws to tackle the problem of terrorism21
• 

Justice V. R. Krishna Iyer rightly describes the importance of Universal 

Declaration on Human Rights as follows: 

The trinity of values underlying the System of equal justice constitutes the 
bedrock of the burgeoning world legal order. Justice, Social, Economic 
and Political, is the first fundamental -paramount human right- to secure 
which to every person is the tryst with destiny the United Nations and its 
member nations have made by unanimously passing the Universal 
Declaration of Human Rights.22 

5. International Covenant on Civil and Political Rights, 1966 

Implicit in the concept of Rule of law is the recognition of the need to 

strike balance between liberty and public order and since the law provides this 

balance, the anti- terrorist laws emerge as the dividing line between chaos and 

order. In the context of the serious threat to the human rights by the terrorist, these 

laws should be looked upon as defenders of rights and freedoms rather than as 

destroyers. International Covenant on Civil and Political Rights23 unlike Universal 

Declaration on Human Rights does not prohibit enactment of more stringent laws 

to tackle the problem of terrorism. A reference may be made, in this respect to the 

provisions contained in Article 4 of the International Covenant of Civil and 

20 Article 30 ofUDHR. 
21 Universal Declaration of Human Rights, General Assembly Resolution 217 A (III), U.N. Doc N 

810 at 71 (1948). 
22 V. R. Krishna Iyer, Human Rights And Inhuman Wrongs, (Ed. 1990), D. K. Publishers 

Distributors (P) Ltd., New Delhi at 16. 
23 Article 1ofGeneral Assembly Resolution 2200 A (XXI) of December 16, 1966. 
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Political Rights, which defines rights in great detail than Universal Declaration as 

follows: 24 

1. In time of public emergency which threatens the lifo of the nation and 
existence of which is officially proclaimed, the parties to the present 
covenant may take measures derogating from their obligations under the 
present covenant to the extent strictly required by the exigencies of the 
situation provided that such measures are not inconsistent with their other 
obligations under international law and do not involve discrimination 
solely on the ground of race, colour, sex, language, religion, or social 
origin. 

2. No derogation from Article 6,7,8 (paragraph 1 and 2) 11,15, 16, and 18 
may be made under this provision " 

The only rights which may never be suspended or limited even in 

emergency situation in terms of Article 4 of the Covenant, being right to life,25 

freedom from torture26
, freedom from enslavement or servitude27 protection from 

imprisonment for debt28
, freedom from retroactive penal laws,29 the right to 

recognition as a person before the law,30 and freedom of thought, conscience and 

religion31
• Article 14 of the International Covenant on Civil and Political 

Rights32 states: 

24 Article 4 of ICCPR, http://www.ohrchr.org/englishllaw/ccpr.htm, visited on 5.08.07. 
25 Article 6 of ICCPR says: Every human being has the inherent right to life. This shall be 

protected by law. No one shall be arbitrarily deprived of his life. 
26 Article 7 of ICCPR says: No one shall be subject to torture or cruel, inhuman or degrading 

treatment or punishment. In particular, no one shall be subject without his free consent to 
medical or scientific experimentation. 

27 Article 8 of /CCPR says: No one shall be held in slavery; slavery and the slave trade in all form 
shall be prohibited 

28 Article 11 of /CCP R says: No one shall be imprisoned merely on the ground of inability to fulfill 
a contractual obligation. 

29 Article 15 of /CCPR says: No one shall be guilty of any criminal offence on account of any act 
or omission which did not constitute a criminal offence, under national or international law, at 
the time when it was committed. Nor shall a heavier penalty be imposed than the one that was 
applicable at the time when the criminal offence was committed If, subsequent to the 
commission of the offence, provision is made by law for the imposition of lighter penalty, the 
offender shall benefit thereby. 

30 Article 16 of /CCPR says: Everyone shall have the right to recognition everywhere as a person 
in the eye of law. 

31 Article 18 of ICCPR says: Everyone shall have the right to freedom ofthought, conscience and 
religion. This right shall include freedom to have or to adopt a religion or belief of his choice, 
and freedom, either individually or in community with others and in public o private, to manifest 
his religion or belief in worship, observance, practice and teaching. 

32 Article 14 of /CCPR, http://www.ohrchr.org/english/lawlccpr.htm,visited on 5.08.07, 
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All persons will be treated equal before law without any discrimination in 
civil and criminal cases, the press and public has been kept on public 
interest, presumption of innocence is given to the accused of criminal 
charges, human rights guarantees in full equality, rehabilitation of 
juvenile, right to review and appeal is allowed to all accused 33 When it is 
found that there was miscarriage of justice he has to be pardoned and 
finally the right against double jeopardy. 34 

33 Artic/e14 (1) to (5) of ICCPR 1 says: All persons shall be equal before the courts and tribunals. In the 
determination of any criminal charge against him, or of his rights and obligations in a suit at law, 
everyone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal 
established by law. The press and the public may be excluded from all or part of a trial for reasons of 
morals, public order (order public) or national security in a democratic society, or when the interest of the 
private lives of the parties so requires, or to the extent strictly necessary in the opinion of the court in 
special circumstances where publicity would prejudice the interests of justice; but any judgement rendered 
in a criminal case or in a suit at law shall be made public except where the interest of juvenile persons 
otherwise requires or the proceedings concern matrimonial disputes or the guardianship of children. 
2. Everyone charged with a criminal offence shall have the right to be presumed innocent until proved 
guilty according to law. 
3.In the determination of any criminal charge against him, everyone shall be entitled to the following 
minimum guarantees, in full equality: 
(a)To be informed promptly and in detail in a language which he understands of the nature and cause of 
the charge against him; (b)To have adequate time and facilities for the preparation of his defence and to 
communicate with counsel of his own choosing; (c)To be tried without undue delay; (d) To be tried in his 
presence, and to de fond himself in person or through legal assistance of his own choosing; to be informed, 
if he does not have legal assistance, of this right; and to have legal assistance assigned to him, in any case 
where the interests of justice so require, and without payment by him in any such case if he does not have 
sufficient means to pay for it; (e)To examine, or have examined, the witnesses against him and to obtain 
the attendance and examination ofwitnesses on his behalf under the same conditions as witnesses against 
him; (/)To have the free assistance of an interpreter if he cannot understand or speak the language used in 
court; (g) Not to be compelled to testify against himself or to confoss guilt. 
4. In the case ofjuvenile persons, the procedure shall be such, as it will take account of their age and 
the desirability of promoting their rehabilitation 
5. Everyone convicted of a crime shall have the right to his conviction and sentence being reviewed by 
a higher tribunal according to law. 

34 Articlel4 (6) and (7) ofiCCPR says: 
6. When a person has by a final decision been convicted of a criminal offence and when · 
subsequently his conviction has been reversed or he has been pardoned on the ground that a 
new or newly discovered fact shows conclusively that there has been a miscarriage of justice, 
the person who has suffered punishment as a result of such conviction shall be compensated 
according to law, unless it is proved that the non-disclosure of the unknown fact in time is 
wholly or partly attributable to him. 
7. No one shall be liable to be tried or punished again for an offence for which he has 
already been finally convicted or acquitted in accordance with the law and penal procedure of 
each country. 
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6. United Nations and Regional Conventions on Terrorism 

A. Convention on Offences and Certain Other Acts Committed 

on Board Aircraft, Tokyo. 196335 

The Convention was adopted in Tokyo on September 14, 1963. It came 

into force on December 4, 1969 affects to the acts effecting in- flight safety. It 

authorises the aircraft commander to impose reasonable measures including 

restrain, on any person he or she has reason to believe, has committed or is about 

' to commit such an act, when necessary to protect the safety of the air craft. It 

requires the contracting states to take custody of offenders and to return control of 

offenders and to return control of the aircraft to the lawful commander. 36 

The Tokyo Convention as stipulated under Article 137 Clause (i) covers: 

(a) offences against penal laws; (b) acts which, whether or not they are offences, 

may or do jeopardize the safety of the aircraft or of persons or property therein or 

which jeopardize good order and discipline on board. The applicability of the 

Convention ha been elaborated in clause (ii) which provides that 'the Convention 

shall apply in respect of offences committed or acts done by a person on board 

any aircraft registered in a Contracting State, while that aircraft is in flight or on 

the surface of the sea or of any other areas outside the territory of State.' Clause 

(iv) exempts the application of the Convention to aircraft in military, customs or 

police services. 

Tokyo Convention suffers a number of deficiencies38
• Firstly, the 

Convention neither defined the term hijacking nor made an effort to deal with the 

offence itself presumably because the act of hijacking was not regarded as a 

crime. It simply lay down that what would be consequences if the hijacking takes 

place. Secondly, the Convention did not extend to domestic airlines (except when 

35 http://www.unodc.org/unodc/terrorism_convention_aircraft.html visited on 5.08.07. 
36 Y. Lakshmi G. Rao, Terrorism and its Impact on Human Rights, AIR (J) 2002, at 183-187. 
37 http://www.unodc.org/unodc/terrorism_convention_aircraft_seizure.html visited on 5.08.07. 
38 Supra note 36 at 183-187. 
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the airlines pass over the high seas but linking cities of the States of registration). 

Thirdly, there was an absence of the provision regarding clearly formulated 

principle of inescapable punishment. The offender may be taken into custody by 

the Contracting State, which may initiate criminal proceeding or extradite the 

offender, but neither action is mandatory. Article 16 makes it clear that the 

Convention does not create an obligation to grant extradition. Fourthly, exclusive 

rights to fight commanders have been given for protecting the aircraft and for 

imposing restrains on the offenders are to the some extent unjustifiable, because 

of these defects. The convention was not able to suppress hijacking effectively. 

B. Convention for the Suppression of Unlawful Seizure of 

Aircraft (Hague Convention) 197039 

The Hague Convention was adopted and signed at Hague, on 16December 

1970 to deal with aircraft hijackings40
• This convention makes it an offence for 

any person on board an aircraft in flight to unlawfully seize or exercise control of 

that aircraft by force or threat or any other form of intimidation. It require the 

parties to convention to make hijacking punishable by severe penalties and if the 

have the custody of the offenders, either to extradite the offender or submit the 

case for prosecution. 

The Convention under Article 141 defined the offences, which may be 

covered by the Convention. It says that 'any person who on board an air craft in 

flight: (a) unlawfully, by force or threat thereof, or by any other form of 

intimidation, seizes or (b) is an accomplice of a person who performs or attempts 

to perform any such act, commits an offences'. Thus, in addition to actual 

wrongdoer, his accomplice also would be deemed guilty of offences under the 

Convention~ The Convention under Article 242 requires each contracting state to 

make the offence punishable by severe penalties. 

39 http://www.unodc.org/unodc/terrorism_convention_aircraft.html visited on 5.08.07. 
40 Ibid note 29. 
41 http://www. unodc.org/unodc/terrorism _convention_ aircraft_ seizure.html visited on 5.08.07. 
42 Ibid 
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The convention applies to international as well as domestic fights. Further, 

the Convention applies in case of forced landing. Article 743 of the Convention 

made it imperative for the Contracting States in the territory of which the alleged 

offender is found, if it does not extradite him, to submit the case, without any 

exception whatsoever to its component authorities for the purpose of prosecution. 

The authorities must take their decision on the same manner as in the case of any 

ordinary offence of a serious nature under the same manner as in the case of 

ordinary offence of a serious nature under the law of that State. But the 

Convention does not provide prosecution as obligatory. The competent authorities 

will decide about prosecution in each case individually. 

The Convention also stipulates regarding the extradition of offenders. 

Article 844 says that 'the offence shall be deemed to be included as extraditable 

offence in any existing extradition treaty,' and it shall be an obligation of the 

contracting States to include the offence as an extraditable offence in every future 

treaty. Thus, the Convention may be considered as constituting an extradition 

treaty in respect of the offence amongst the Contracting Parties. The provision 

implies that the offences of hijacking shall not be deemed to as a political offence. 

The offender will have to be extradited even if the offence has been committed for 

political gains. From the above provision it might be looking as if the hijacker 

shall be extradited if the case is not submitted for prosecution. But it is not so. The 

convention provides that 'extradition shall be subject to other conditions provided 

by the law of the requested State'. In other words, extradition has to be made in 

accordance with the existing law of extradition of the requesting State. A question 

arises as to whether those States wherein there is no provision in existing law for 

extradition of the person committing crimes with political motives would 

extradite the hijackers, if the hijacking has been done to acquire political gain. 

Such States perhaps would decline extradition to the hijacker. Since hijacking in 

most of the cases are politically motivated, a number of States under the 

43 Ibid 
44 Ibid 
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prov1s1ons of existing law shall not extradite them and the purpose of the 

Convention for their extradition shall be forfeited. 

Provisions of the Convention show that the Convention is devoted largely 

to the problem of hijacking of aircraft45
• However, the scope of the Convention is 

not as wide as it should be. For instance, firstly, the Convention protects only an 

aircraft in flight. Secondly, Convention protects an aircraft in flight only in the 

event of it being an object of an act of seizure. Thirdly, an act is qualified as an 

offence only when a person on board this particular aircraft commits it. Fourthly, 

the Convention does not provide any relief for the damage caused to the 

passengers and goods. Fifthly, the Convention failed to recognise, like the Tokyo 

Convention, that hijacking is a crime under International law. Merely treating the 

various acts of hijacking as offences is not likely to serve any useful purpose. 

However, the Convention is a firm improvement in the law of aircraft hijacking. 

C. Convention for the. Suppression of Unlawful Acts Against 

the Safety of Aviation (Montreal Convention), 197146 

The Convention was the Montreal Convention of 1971. It makes it an 

offence for any person unlawfully and intentionally to perform an act of violence 

against a person on board an aircraft in flight, if that act is likely to endanger the 

safety of that aircraft or to place an explosive device on the aircraft. It requires the 

parties to punish offences by severe penalties and either extradite or prosecute the 

offenders47
• 

The Convention under Article 148 lays down that any person who commits 

intentionally an act of violence against a person on board an aircraft in flight that 

act is likely to endanger the safety of that aircraft; or destroy an aircraft in service 

or causes damage to such an aircraft which renders it incapable of flight or which 

45 http://www. unodc.orglunodc/terrorism _convention_ aircraft_ seizure.html Object of the 
Convention, visited on 5.08.07. 

46 http://www.unodc.org/unodc/terrorism_convention_civil_aviation.html ,visited on 5.08.07. 
47 Supra note 36 at 183-187. 
48 http://www.unodc.org/unodc/terrorism_convention_civil_aviation.html ,visited on 5.08.07. 

131 



is likely to endanger its safety in flight. Destroys or damages air navigation 

facilities or interferes with their operation, if any such act is likely to endanger the 

safety of aircraft in flight, communicates information which he knows to be false 

thereby endangering the safety of an aircraft in flight. 49 

These provisions show that the Montreal Convention is directed against 

not only to unlawful acts but also to acts done with intention against a person on 

board an aircraft in flight if that act is likely to endanger the safety of the aircraft 

in flight. Other provisions of the Montreal Conventions regarding prosecution and 

extradition are identical to that of the Hague Convention. 

D. Convention on the Prevention and Punishment of Crimes 

Against Internationally Protected Persons including 

Diplomatic Agents (New York), 197350 

The General assembly on December 13, 1973 adopted in New York. The 

Convention came in to force on February 20, 1977. It defines an internationally 

protected person as a Head of State, Minister for Foreign Affairs, representative 

of official of a State or an international organisation that is entitled to special 

protection from. The Convention requires parties to criminalize and punish 

attacks against State Officials and Representatives. It defines Internationally 

Protected persons as head of State, a Minister for Foreign Affairs, a 

49 Article 1 of Convention for the Suppression of Unlawful Acts Against the Safety of Aviation, 
'(i) any person commits an offence if he unlawfully and intentionally: (a) performs an act of 
violence against a person on board an aircraft in flight that act is likely to endanger the safety 
of that aircraft; or (b) destroy an aircraft in service or causes damage to such an aircraft which 
renders it incapable of flight or which is likely to endanger its safety in flight; or (c) places or 
causes to be on an aircraft in services, by any means whatsoever, a device or substance which is 
likely to destroy that aircraft or to cause damage to it which is likely to endanger its safety in 
flight; or (d) destroys or damages air navigation facilities or interferes with their operation, if 
any such act. is likely to endanger the safety of aircraft in flight; or (e) communicates 
information which he knows to be false thereby endangering the safety of an aircraft in flight . 
Article 1 clause (2) A person also commits an offence if he (a) attempts to commits any ofthe 
offences mentioned in paragraph I of this Article; or (b) is an accomplice of a person who 
commits or attempts to such offences.' 

50 http://untreaty.un.org/ilc/texts/instruments/english/conventions/9 _ 4 _1973 .pdf, visited on 
5.08.07, See also General Assembly Resolution 3166XVIII, December 14, 1973. 
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Representative or Officials of a State or an International Organization who is 

entitled to special protection under international law from grave attacks like 

intentional murder or kidnapping or violent attacks upon official premises or 

private accommodation or means of transport of such persons 51
• 

The Convention52 urges each party to criminalize and make punishable by 

appropriate penalties, which take into account their grave nature: 

The intentional murder, kidnapping, or other attack upon the person or 
liberty of an internationally protected persons; a violent attack upon the 
official premises, the private accommodations, or the means of transport 
of such person; a threat or attempt to commit such an attack and an act 
'constituting participation as an accomplice. 

Although the 'principle of inviolability of the diplomat and diplomatic 

missions, the principle of protection of consular officers and premises and the 

inviolability of the representatives of the sending State and that of the members of 

diplomatic staff of a special mission as well as the premise of that mission is 

envisaged by the provisions of the earlier conventions,' 53 the present Convention 

was adopted to specify the range of persons and objects, the commission of an act 

of violence against whom, or threat of such an act or attempt at committing one, 

or acting an accomplice in any such act. 54 

E. International Convention Against the Taking of Hostages 

Known As Hostages Convention. New York, 197955 

This convention is also known as Hostages Convention adopted in New 

York on December 7, 1979. In number of instances terrorists commit such 

offences, which involve the taking of Hostages for achieving the personal or 

51 Supra note 36 at 183-187. 
52 Convention on the Prevention and Punishment of crimes Against Internationally Protected 

Persons, 1035 U.N. T. S. 167, 13 I.L.M 41, entered in to force Feb. 20,1977. 
53 See Articles 22 and 29 of the Vienna Convention on Diplomatic Relations of 1961; Articles 33 

and 40 of the Vienna Convention on Consular Relations of 1963, and Articles 25and 29 of the 
Convention on Special Missions of 1969. 

54 Palok Basu, Law Relating to Protection Human Rights Under the Indian Constitution and Allied 
Laws,(2002) Modern Law Publication, at 596-597. 

55 International Convention Against the Taking of Hostages, G. A. Res. 146(XXXIV), U.N.GAOR, 
34th Session, Supp. No. 46, at 245, UN.Doc.A/34/46 (1979), entered in to force on June 3, 1983. 
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political ends. The Preamble to the Convention clearly laid down that 'taking 

hostages is an offence of grave concern to the international community' and that 

'it is urgently necessary to develop international co- operation between States in 

devising and adopting effective measures for the prevention, prosecution and 

punishment of all acts of taking hostages and manifestation of international 

terrorism.' It requires Parties to the convention to make the taking of hostages 

punishable by appropriate penalties, to prohibit certain activities to be committed 

within. their territories and to carry out extradition proceedings56
• The Convention 

provides that 'any person who seizes or detains and threatens to kill, to injure or 

to continue to detain another person in order to compel a third party, namely, a 

State, an international inter- governmental organisation, a natural or juridical 

person, or a group of person, to do or abstain from doing any act explicit or 

implicit condition for the release of the hostage commits the offence of taking of 

hostages within the meaning of this Convention. The Convention under Article 857 

stipulated that the State Party in territory of which the alleged offender is found 

shall, if it does not extradite him, be obliged to submit the case to its competent 

authorities for the purpose of prosecution, through proceedings in accordance 

with the laws of the State. This is therefore, in line with one of the major 

principles of the convention machinery to assure inescapable punishment for the 

crimes committed through 'extradition or prosecution.' 

F. International Convention on the Physical Protection of 

Nuclear Material, known as (Nuclear Material Convention) 

Vienna. 198058 

This convention is also known as Nuclear Material Convention and was 

adopted in Vienna in 1980. It obliges the State Parties to criminalize the unlawful 

possession, use, transfer etc., of such nuclear material or theft of such material or 

56 Supra note 36 at 183-187. 
57 International Convention Against the Taking of Hostages, G. A. Res. 146(XXXIV), U.N.GAOR, 

34th Session, Supp. No. 46, at 245, UN.Doc.A/34/46 (1979), entered in to force on June 3,1983. 
58 http://www.iaea.org/Publications/Documentsllnfcircs/Others/int274rl.shtml, visited on 5.08.07. 
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threat to use the nuclear material to cause death or serious injury to any person or 

substantial property damage. It also requires the State parties to ensure the 

protection of such material during transportation within their territory or on board 

their ships or aircrafts59
• Article 2 of this Convention shall apply to nuclear 

material used for peaceful purpose while in international nuclear transport, with 

the exception of Article 3 and 4 and paragraph 3 of Article 5, this Convention 

shall also apply to nuclear material used for peaceful purposes while in domestic 

use, storage and transport. Apart from the commitments expressly undertaken by 

States Parties in the Articles covered by paragraph 2 with respect to nuclear 

material used for peaceful purposes while in domestic use, storage and transport, 

nothing in this Convention shall be interpreted as affecting the sovereign rights of 

a State regarding the domestic use, storage and transport of such nuclear 

material. 60 

' G. Convention for the Suppression of unlawful Acts Against 

the Safety of Maritime Navigation, 198861 

It was adopted in Rome in 1988 and applies to terrorist activities on ship.62 

According to the Convention any person commits an offence if that person 

unlawfully and intentionally:63 

When a person with use of force seizes the ship, commits violence on 

board and endangers life and property, by his false communication 

59 Supra note 36 at 183-187. 
60 http://www.iaea.org/publications/Documents/Infcirs/Others/int274rl.shtml, visited on 5.08.07. 
61 http://www. unodc.org/unodc/terrorism _convention_ maritime_ navigation.html, visited on 

5.08.07. 
62 Supranote36atl83-187. 
63 Article 3, of Convention for the Suppression of unlawful Acts Against the Safety of Maritime 

Navigation, 1988, http://www. unodc.org/unodc/terrorism _convention_ maritime_ navigation.html, 
visited on 5.08.07. 
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endangers life and property and kills or hurts any person shall be held 

guilty under this Convention. 64 

According to Article 6 of the Convention each state party shall take such 

measures as may be necessary to establish its jurisdiction over the offences set 

forth in Article 3 when the offence is committed. 65 

H. Protocol For the Suppression of unlawful Acts Against the 
Safe2' of Fixed Platforms Located on the Continental Shelf, 
1~8 6 

. 

The convention was adopted in the year 1988 to. extend the requirements 

of this Convention to fixed platforms such as those engaged in the exploitation of 

offshore oil and gas. Article 267 any person commits an offence if that person 

unlawfully and intentionally: 

When a person with use of force seizes the platform, commits violence on 
the board of fixed platform and endangers life and property, by his false 
communication endangers lifo and proper{l and kills or hurts any person 
shall be held guilty under this Convention. 8 

64 Article 3, of Convention for the Suppression of unlawful Acts Against the Safety of Maritime 
Navigation, 1988, provides: a. seizes or exercises control over a ship by force or threat thereof or any 
other form of intimidation; orb. performs an act of violence against a person on board a ship if that act is 
likely to endanger the safe navigation of that ship; or c. destroy a ship or causes damage to a ship if that 
act is likely to endanger the safe navigation of that ship; or d. places or causes to be placed on a ship, by 
any means whatsoever, a device or substance which is likely to destroy that ship, or cause damage to that 
ship or its cargo which endangers or is likely to endanger the safe navigation of that ship; or e. destroys or 
seriously damages maritime navigational facilities or seriously interferes with their operation, if any such 
act is likely to endanger the safe navigation of that ship; or f communicates information which he knows 
to be false, thereby endangering the safe navigation of that ship; or g. injuries or kills any person, in 
connection with the commission or the attempted commission of any of the offences set forth in 
subparagraphs (a) to(/). 

65 Ibid. 
66 http://www.unodc.org/unodc/terrorism_convention_platform.html, visited on 5.08.07. 
67 Ibid. 
68 Article 2 of Protocol for the Suppression of unlawful Acts Against the Safety of Fixed Platforms Located 

on the Continental Shelf says: 
a. seizes or exercises control over a fixed platform by force or threat thereof or any other form of 

intimidation; or 
b. performs an act of violence against a person on board a fixed platform if that act is likely to 

endanger its safety; or 
c. destroy a fixed platform or causes damage to it which is likely to endanger its safety; or 
d. places or causes to be placed on a fzxed platform, by any means whatsoever, a device or substance 

which is likely to destroy that fixed platform, or likely to endanger its safety; or 
e. injuries or kills any person, in connection with the commission or the attempted commission of any 

of the offences set forth in subparagraphs (a) to (d). 
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According to Article 3 of the Protocol each State Party shall take such 

measures as may be necessary to establish its jurisdiction over the offences set 

forth in Article 2 when the offence is committed against or on board a fixed 

platform while it is located on the continental shelf of that State; by a national of 

that State. 69 

I. Protocol For the Suppression of unlawful Acts of Violence 

at Airports Serving International Civil Aviation, 198870 

The convention was adopted at Montreal in1988 to extend the provisions 

at above Convention to encompass terrorist acts at airports. 71 A protocol 

supplementary to the Montreal Convention for the Suppression of Unlawful Acts 

against the Safety of Civil Aviation (1971) was adopted on February 25, 1988 by 

the International Conference on Air Law held at Montreal. The Protocol stipulated 

severe penalties for unlawful international acts of violence against persons at an 

airport serving international civil aviation which causes or are likely to cause 

serious injury or death or destruction or serious damages to the facilities or 

disruption of the service at such airport. Severe penalties are also foreseen for an 

attempt or complicity in the commission of such offences. Parties to the Protocol 

would be the expected to establish their jurisdiction over the offence not only if 

the offence is committed in their territory but also when the alleged offence is 

present in their territory and the offence was committed elsewhere. They would 

have the choice either to extradite the offender to the State where act was 

committed or present the case to their own authorities for the purpose for 

prosecution. 

69 Ibid 
70 http://www.unodc.org/unodc/terrorism_convention_airport.html, visited on 5.08.07. 
71 Ibid. 
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J. Convention on the Making of Plastic Explosives for the 

Purpose of Detection, 199172 

The convention was adopted in Montreal in 1991. The convention was 

brought use of unmarked and undetectable plastic explosives by the terrorists. 73 

The International Convention on Air Law adopted the Convention on the 

Marketing of Plastic Explosive for the purpose of Detection in a conference held 

in February - March 1919 at the Montreal Head quarter of the ICAO. As on 

September 17, 2001, the Convention had 67 States Parties. The Convention 

requires countries to prohibit and prevent the manufacture in their territory of 

unmarked explosive, as well as movement of such explosive into or out of their 

territory. All plastic explosives have to be marked by the manufacturers with any 

one of four 'detection agents' agreed upon by the conference. The Convention 

also provided that within three years, plastic explosive stock not specifically held 

for military or police activities are to be destroyed, used or rendered ineffective. 

Those military or police function are to be similarly disposed of within 15 years. 

An International explosive Technical commission, set up by the Convention7
\ 

will assess developments in plastic explosive manufacturing, marking and diction, 

keep the international community informed and propose amendments to the 

technical annex to the Convention. The entire law of aircraft- hijacking at present 

is regulated by the Conventions. They have been successful in containing to some 

extent the aircraft hijacking. It is evident from a number of acts. While in 1969, 

eighty-nine aircrafts were hijacked, in 1979 the number was only twenty- seven 

and the average at present comes to thirty a year. Concentrated States efforts to 

apprehend and prosecute offenders pursuant to he Hague and Montreal 

Conventions have a positive effect. However, act of hijacking has not been 

suppressed altogether. It is submitted that in order to suppress hijacking first and 

the immediate task before those States which have not yet become parties to 

72 http://ens.miis.edu/pubs/inven/pdfs/pepxplo.pdf.html. visited on 5.08.07. 
TI~~ , 
74 International controls to regulate plastic explosives adopted in Montreal, UN Chronicle, June, 

1991, http://fmdarticles.com/p/articles/mi_ml309/is_n2_v28/ai_10977833, visited on 50.8.07. 
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above conventions is to ratify or accede to the Conventions. Secondly, suggestion 

for the creation of International Court of Criminal Justice or an international 

Tribunal ·may also be given. Such a Court is likely to defend the interests of all 

people and nations. Thirdly, co-operation amongst the States is of foremost 

import aspect in curbing the Hijacking. Co-operation is required in returning the 

aircraft, crew and passengers as soon as possible and in providing facilities and 

assistance in resuming the air flight without causing much delay. Fourthly, the 

principle of prosecution or extradition is required to be strictly followed. In case 

of prosecution, punishment is required to be serious and a wide publicity should 

be given so that it may have deterrent effect. Fifthly, security system at national 

airport should be more effective. The security system may include careful 

checking of passenger lists, the magnetometer to detect weapons, armed guards, 

armed flight crews, non-access to flight deck and concealed trap door on the 

threshold of the crew door over which the hijacker might be maneuvered. 

Forty-one delegates signed the Convention on March, the day it was 

adopted. It will enter into force when 35 States ratified it, provided that no fewer 

than five of these are producer States.75 

K. Convention to Ensure the Safety and Security of the United 

Nations and Associated Personnel (1994/6 

The General Assembly on December 9, 1994 adopted a Convention on the 

Safety of United Nations and Associated Personnel. 77 The Convention consisting 

of 29 Articles covers United Nations personnel engaged or deployed by the 

Secretary General as member of a military, police or civilian component of an 

operation, as well as officials and experts on missions, Associated personnel are 

75 Ibid 
76 Convention on the Safety ofUnited Nations and Associated Personnel, New York, 9 December 

1994, http://www.un.org.org/millennium/law/xvii-15.htm, visited on 5.08.07. 
77 See General Assembly Resolution 49/59 dated December 9, 1994. 
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defmed as those assigned by a government or an international organisation to 

carry out activities directly connected with a United Nations operation. 

The Convention obliges States to establish jurisdiction over crimes 

including murder, kidnapping or threat of attack against U.N. and associated 

Personnel. It defines the duties of States to ensure the Safety and security of such 

personnel and to release or return those captured or detained. The Convention 

calls on host States of United Nations to quickly conclude agreements on the 

status of the United Nations operation and personnel. Transit States are required 

to facilitate unimpaired transit of such personnel. The Convention also addresses 

such issues as prosecution or extradition of the alleged offenders. The Convention 

came into force on January 15, 1999. As on June 1, 2000, the Convention had 35 

States parties. 

The term "United Nations Personnel" is defined as persons engaged or 

deployed by the Secretary- General of the United Nations as members of the 

United Nations operations, and other officials and experts on mission for United 

Nations or its specialised agencies who are present in an official capacity in the 

area where a United Nations operation is being conducted. The term "United 

Nations Associated Personnel" is defined as persons assigned by a Government 

or inter- Governmental organisation with the agreement of the component organ 

of the United Nations; those engaged by the Secretary- General of the United 

Nations or by a specialised agency; and those deployed by a humanitarian Non

Governmental Organisation or agency under ali agreement with the Secretary -

General of the United Nations or with a specialised agency to carry out activities 

in support of the fulfillment of the mandate of a United Nations operation. 78 

78 Convention on the Safety ofUnited Nations and Associated Personnel, New York, 9 December 
1994, http://www.un.org/millennium/law/xviii-15.htm, visited on 5.08.07. 
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L. International Convention for the Suppression of Terrorist 

Bombing, 199779 

The convention was adopted in New York on December 15, 1997. The 

convention consists of 24 Articles. The convention defines a terrorist bomber 

under the Article 2 80as a person who unlawfully and intentionally delivers, places 

discharges or detonates an explosive or other lethal device in, into or against a 

place of public use, a State or government facility, a public transportation system 

or an infrastructure facility, (a) with the intent to cause death or serious bodily 

injury; or (b) with the intent to cause extensive destruction of such place, facility 

or system, where such destruction results in or is likely to result in major 

economic loss. An attempt to commit the above offence shall also be treated as on 

·offence under the convention. Further, any person who participates as an 

accomplice in an offence or any person who organizes or directs other to commit 

an offence shall also be considered to have committed an offence under the 

convention. However, the Convention shall not apply where the offence is 

committed within a single State, i.e., where the alleged offender and the victims 

are nationals of that state and the alleged offender is found in the territory of that 

State and no other State has a basis to exercise jurisdiction. 

The convention provides under Article 881 that States either prosecute or 

extradite those accused of terrorist bombings within their territory and calls on 

State to adopt further measures to prevent terrorism and strengthen international 

cooperation in combating such crimes. Articles 9 of the convention lays down the 

offence of terrorist bombing shall be deemed to be included as extraditable 

offences in any extradition treaty existing between any of the State Parties before 

the entry into force of this Convention. Further, States parties under take to 

include such offences as extraditable offences in every extradition treaty to be 

79 International Convention for the Suppression of Terrorist Bombing,1997 adopted by the General Assembly 
on December 15, 1997, http://www.law.wits.ac.zalhumanrts/instree/terroristbombing.html, visited 
on 5.08.07. 

80 Ibid. 
81 Ibid. 
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subsequently concluded between them. It seeks to deny safe havens' to persons 

wanted for terrorist bombing by obliging each State party to prosecute such 

persons if it does not extradite them to another State that has issued an extradition 

request.82 

The Permanent Representative of India to the United Nations Ambassador 

signed on behalf of the Government of India the International Convention for the 

Suppression of Terrorist Bombings, within their territories on I ih September 

1999 at New York. 83 

M. International Convention For the ~Suppression of Financing 

of Terrorism, 199984 

The General Assembly on December 9, 1999 adopted the convention in 

New York for Suppression of the Financing of Terrorism85
• It requires· State 

parties to either prosecute or to extradite persons accused of funding terrorist 

activities. It also reqUires banks to enact measures to identify suspicious 

transaction. Bank secrecy will no longer be justification for refusing to 

cooperate. 86 

The Convention provides that it is a crime for anyone to provide or collect 

funds to carry out acts. that are considered terrorist activities, as defined by 

existing treaties. The term 'funds' has been defined under Article I, as assets of 

every kind, whether tangible, movable or immovable, however acquired, and legal 

documents or interest in, such assets, including, but not limited to bank credit, 

travelers cheque, bank cheque, money orders, shares, securities, bond, drafts, 

letters of credit. Any other acts intending to kill or harms in order to intimate them 

82 Ibid note 29. 
83 India signs the International Convention for the Suppression of Terrorist Bombings, 1997, 

http://www.indianembassy.org/policy/Terrorism/India_ convention_terrorism _ Sept_l7 _1999 .htm, visited 
on 5.08.07. 

84 International Convention For the Suppression of Financing of Terrorism, 1999adopted by 
General Assembly, http://www.un.org/law/cod/finterr.htm, visited on 5.08.07. 

85 General assembly Resolution 54/109, For text of the Convention See 38 IllL (1998) at 344. 
86 Ibid. 
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or Government or international organization would fall under the treaty's 

jurisdiction. The Treaty also compels countries to confiscate funds found to be 

intended for use in terrorist activities and to investigate information that a person 

who has or is alleged to have committed such a crime is in its territory. The 

Convention came in to force on April 10, 2002 after it received the required 22 

ratifications. 87 

N. The Chemicals Weapons Convention Act, 2002 

The regulatory regime applicable to nuclear materials should serve as a 

model. Federal law regulates the entire process of making fissile materials, from 

mining uranium to processing that ore into fuel. Any attempt to develop a 

productive capability without proper licenses is manifestly illegal and should 

trigger a variety of government oversight measures. Creation of a clandestine 

uranium enrichment facility or a chemical reprocessing plant to recover plutonium 

from spent fuel would be certainly illegal and virtually impossible. Storage of 

nuclear materials is extensively regulated, and beating security systems would 

unquestionably invoke a massive law enforcement response. Possession or 

acquisition of nuclear materials without a license is illegal, without regard to how 

the accused intends to use those materials. Finally, transportation of nuclear 

materials is subject to strict federal standards. 88 

0. International Law Commission, 1954 

The International Law Commission in 1954 adopted the Draft code of 

offences against peace and security of mankind, drawn in the context of World 

War II, placed a heavy emphasis on acts of State terrorism comparable with the 

ones adopted by the Nazis before and during the war. This code refers to acts of 

aggression, terrorization of people, genocide and so on. The customary law of 

87 Ahmed. M. Rifat, International Aggression, (I 979), Humanities Press, USA, at 598-599. 
88 Barry Kellman, Catastrophic Terrorism- Thinking Fearfully, Acting Legally, 20 Mich. J. Int'l 

L. 537at 548- 550. 
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armed conflicts and the Geneva Convention of 1949 prohibit acts of terrorism 

such as genocide, inhuman treatment to war prisoners and so on as well. 

Reference may also be made to the remedy of claiming damages under the rules 

of International Law of State responsibility against State who aid or abet acts of 

International terrorism in contravention of international law resulting in harm to 

Third States89
• 

P. The European Convention on the Combating of Terrorism90 

The Convention was adopted on January 27, 1977 representing the 

response of the countries of Western Europe to more recent acts of terrorism 

involving hijacking of aircraft and kidnapping of diplomats and others. The 

Convention underscores the principle that in respect of certain specified "terrorist 

crimes" the obligation to extradite is absolute and any plea of a "political offence" 

is inadmissible. The list joins together in a single legal instrument the air piracy 

crimes covered by the Hague Convention of 1970 and Montreal Convention of 

1961, mortally dangerous attacks on internationally protected persons, as outlined 

in the United Nations Diplomatic Services Convention of 1973, and particularly 

brutally or perfidious crimes such as abductions, taking hostages or attacks 

involving the use of a bomb, grenade, rocket, automatic fire arms or letter or 

parcel bomb which automatically endanger both the intended victims and 

innocent persons. This Convention is of great value. The comprehensive 

definition of acts of terrorism set forth in the Article encompasses, for the first 

time in international practice, the phenomenon of international terrorism in it's 

entirely rather than just specific forms as in the case o air piracy. 

In the light of the attacks in the United States on 11 September and 

following on from the decisions taken since the European Council, the Justice and 

Home Affairs Council met on Thursday, 20 September 2001 to take the necessary 

measures to maintain the highest level of security and any other measure needed 

89 D. V. N. Reddy, Law relating To International Terrorism, 2:3 IBR (1989) at 474. 
90 http://conventions.coe.int/Treaty/EN/Treaties/Html/190.htm,_ visited on 1.11.07. 
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to combat terrorism. The Council has decided to harness all the measures already 

adopted at European Union level to combat these heinous acts, in particular: 
l 

the 1995 and 1996 Conventions on extradition between the Member States; 

·- the setting up ofEuropol and Pro-Euro just; 

the Convention on Mutual Assistance in Criminal Matters of29 May 2000; 

the setting up of the European Union Police Chiefs Task Force 

The European Convention on Human Rights and Fundamental Freedoms 

is the first convention for enforcement of the Human Rights and Fundamental 

Freedoms enumerated in the Universal Declaration Human Rights.91 The 

European Commission of Human Rights and the European Courts of Human 

Rights served as models for other regional groups. This model has been adopted 

by the States of America, which formed the organisation of American States. This 

organisation adopted in 1969 the American Convention on Human Rights.92 

Q. Bonn Declaration Concerning Air Piracy, 197793 

The Heads of State and Government of . the seven largest industrial 

countries of the west expressed their position in a declaration on combating air 

piracy on the occasion of the economic summit meeting in Bonn in July 1978. 

The Declaration allows signatory States to take recourse to counter measures in 

the form of air boycott against air piracy on their territory. Undoubtedly, a joint 

boy could be a very effective measure as far as transport is concerned, but from 

the standpoint of international law, this Declaration may be considered as a threat 

of reprisal, violating prevailing air traffic arrangements and other prescriptipns 

against use of unilateral force or coercion. . 

91 Ashwain Kant Gautam, Human Rights And Justice System, (2001) New Delhi, A. P. 
H. Publishing Corporation, at 115. 

92 Ibid 
93 http://www.dtic.miVdoctrine/jellcjcsd!cjcsi/3610_01a.pdf, visited on 1.11.07. 
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R. The SAARC Regional Convention Suppression of 

Terrorism 

India, Pakistan and five other members of South Asian Association for 

Regional Co- operation unanimously extended their unreserved co-operation in 

implementing measures suggested by their expert, to combat terrorism threatening 

their political and economic systems. 

7. No proper results of these laws 

It is to be noted that the above conventions and few other international and 

regional conventions have not been able to suppress the act of terrorism mainly 

because these conventions have not been ratified by most of the States of the 

World. For instance, only 107 States have ratified the Convention on the 

Prevention and Punishment of Crimes against Internationally Protected Persons 

including Diplomatic Agents by September 2001. It is submitted that one of the 

most effective ways in which the substantial progress could be achieved for 

curbing international terrorism lies in the universal adherence to these 

conventions by all or most of the States. 

8. NATIONAL LEGAL REGIME RELATING TERRORISM 

A. The Constitution of India 

At the time of framing of the Constitution, there was a lot of discussion on 

the present Article 22 of the Constitution dealing with the safeguards available to 

the arrested persons and the detenues detained under the preventive detention 

laws. While supporting the necessity to pass preventive detention laws, G. 

Durgabai Deshmukh observed: 

" ......... The question before us is this, whether the exigencies of the 
freedom of individuals or the exigencies of the state is more important. 
When it comes to a question of shaking the very foundations of the State, 
which state stands not for the freedom of one individual but of several 
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individuals, I yield the first C:_lace to the state .... The new Article 15-A94 
•.• is 

a very happy compromise." 5 

Another learned Member P. K. Sen a member from Bihar also supported 

such measure and observed: 

" ....... There may be certain things in the provisions ofthe Articles which 
appear to be rather against the fundamental rights, but an awareness of 
the troubled times which not only this country but also all other countries 
in he world are passing through, some special measures for the security of 
the state are necessary ... "96 

However, certain other members like Mahavir Tyagi had opposed the law 

of preventive detention on the ground that "life liberty and pursuit of happiness 

are the three fundamental rights. The States comes into being not because it has 

any inherent rights of its own, but because the individual, who has inherent rights 

of life liberty, foregoes a part of his own rights and deposit's it with the State .... 

The State is thus organised and constituted not by depriving the people of their 

inherent rights ... the introduction here of a detention clause changes the chapter 

of fundamental rights into a penal code worse than the Defence Rules of India of · 

old government... it is not the business of the Constituent Assembly to vest in the 

hands of he fUture governments power to detain people ... " 97 B. R. Ambedkar 

supported the preventive detention laws totally by overruling the objection of 

members like Mahavir Tyagi. Thus, the Constituent Assembly took cognizance of 

the extreme situations like terrorism and provided certain measures to curb the 

same.98 

B. Law Commission 173rd Report 99 

The Law Commission of India, an advisory body headed by a former 

judge of the Supreme Court, recommended in April 2000 the adoption of a law 

94 At present Article 22 of Constitution is dealing with safeguards to arrested persons and 
exception thereto. 

95 Constituent Assembly Debates, vol. IX, at 1543. 
96 Ibid. 
97 Ibid. 
98 G. B. Reddy, Indian Legal Regime Related to Prevention ofTerrorism, Terrorism in South Asia: 

Views From India, (2004) New Delhi, India Research Press at 246-248. 
99 http://lawcommissionofmdia.nic.inltada.htm visited on 1.11.07. 
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designed to deal firmly and effectively with suspected terrorists and their 

activities, thus departing from the liberal investigation and trial procedures 

normally in use. The Commission was of the view that the impact of terrorism, 

both internal and external, over the past few decades in India fully justified the 

measures envisaged in the proposed legislation. When the very existence of a 

liberal society is at stake, they opined, drastic measures meant to strengthen law 

enforcement and the maintenance of public order are a necessary evi1. 1 00 

The Government of India in the Ministry of Home Affairs requested the 

Law Commission to undertake a fresh examination of the issue of a suitable 

legislation for combating terrorism and other anti-national activities in view of the 

fact that security environment has changed drastically since 1972 when the Law 

Commission had sent its 43rd Report on Offences against the National Security. 

The government emphasised that the subject was of utmost urgency in view of the 

fact that while the erstwhile Terrorists and Disruptive Activities (Prevention) 

Act, 1987 had lapsed, no other law had been enacted to fill the vacuum arising 

there from. The result is that today there is no law to combat terrorism in India. 

The Commission was asked to take a holistic view on the need for a 

comprehensive anti-terrorism law in India after taking into consideration 

similar legislations enacted in other countries faced with the problem of terrorism. 

Accordingly, the Commission had taken up the study of the subject and prepared 

a Working Paper (Annexure I), which was circulated to all the concerned 

authorities, organisations and individuals for eliciting their views with respect to 

the proposals contained therein. Two seminars were also held for this purpose. 

The first seminar was held on December 20, 1999 at the India International 

Center, New Delhi. A second seminar was held on January 29, 2000 in 

association with the India International Centre in the auditorium of India 

International Centre. 101 

100 http://www.nic.in/lawcom/tada.htm. visited on 5.08.07. 
101 www.lawcommissionofindia.nic.in ,visited on 5.08.07. 
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C. The Indian Penal Code, 1860 

Chapter V- A has introduced into the criminal law of India a new offence, 

namely, the offence of criminal conspiracy.102 It came into existence by the 

Criminal Law amendment Act, 1913. The Britisher's introduced this section to 

deal the problem of freedom movement carried out by the native people. 

Conspiracy under the Penal code was punishable in two forms viz. a) conspiracy 

by way of abetment and b) conspiracy involved in certain offences. 103 In the 

former an act or illegal omission must take place in pursuance of conspiracy in 

order to be punishable while in the latter membership suffice to establish the 

charge of conspiracy? In 1870 the law of conspiracy was widened by the insertion 

of conspiracy in Indian Penal Code. 104 Under the law of conspiracy105 in the 

Code, it is an offence to conspire to commit any of the offences mentioned in the 

Code and is punishable under the same. To conspire, to overawe, by means of 

criminal force, or to show of criminal force, the Government of India, or local 

Government is punishable. The assignation of the then Prime Minister of India, 

one of the two actual killers and two conspirators were brought to trial. Both the 

conspirators were away from the scene of the crime. The Supreme Court acquitted 

one of them. His movements after the incident were not properly proved. The 

document recovered from his custody did not indicate any agreement between 

him and the other accused. They tried to prove the agitated state of mind, which 

wanted revenge. This was not sufficient to establish case against him. On the 

other hand Kehar Singh106
, was shown to be was having secret talks with one of 

the actual killers and saying that they were trying to keep them selves away from 

102 Section 120A of Indian Penal Code, Defmition of criminal conspiracy. 
103 K. D. Gaur, A Textbook on The Penal Code, 3rd Edition (2004), Delhi, Universal Law 

Publication, at 176. 
104 Act XXVII of 1870. 
105 Section 121A Conspiracy to commit offences punishable by section 121:- Whoever within or 

without India conspires to commit any of the offences punishable by Section 121, or conspires 
to overawe, by means of criminal force or the show of criminal force, the Central Government 
or any State] Government, shall be punished with imprisonment for life, or with imprisonment 
of either description which may extend to ten years, and shall also be liable to fine. 
Explanation: -To constitute a conspiracy under this section, it is not necessary that any act or 
illegal omission shall take place in pursuance thereof 

106 AIR 1988 SC 1883; AIR 1989 SC 653. 
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their wives, children and other family members, all the time and on being asked 

what they were talking about, they remained mysterious. These facts were 

sufficient to show that they were planning something secret. 

D. The Preventive Detention Act, 1950 - The Preventive 

Detention Act IV, 1950 

The Preventive Detention Act, 1950 was originally passed for one year but 

was extended periodically upto 1969. During this period the Act was challenged 

in Supreme Court for its validity and Parliaments continued to amend it. Again in 

1971, need was felt to frame another Preventive Detention Act with the object to 

"maintain internal security". And this was the infamous Maintenance of Internal 

Security Act (Maintenance of Internal Security Act, 1971 ), which was later 

grossly misused to settle all political opposition during emergency (1975- 1977). 

The Act gave extraordinary powers to the executive, the misuse of which was 

observed by the Supreme Court: 

"It turned into an engine of oppression posing threat to democratic way of 
life. ,Jo7 

The total route to the Congress party, during the March 1977 General 

Election could be taken as a "measure of public resentment against the misuse of 

Maintenance of Internal Security Act". The Janata Party Government fulfilling 

one of its polls - promise repealed Maintenance of Internal Security Act on July 

3, 1978. Though Maintenance of Internal Security Act was gone, yet the 

Conservation of Foreign Exchange and Prevention of Smuggling Activities Act, 

197 4 along with Prevention of Black marketing and Maintenance of Supplies of 

Essential Commodities Act, 1980 continued. Soon the need was felt to frame 

another Preventive Detention Act, to tackle communalism and extremist 

activities. The National Security Act (NSA) was formulated in 1980 with the 

object to cope with situations of communal disharmony, social tension, extremist 

107 Bankat Lalv. State ofRajasthan, AIR 1975 SC 522. 
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activities, industrial unrest and increasing tendency on the part of various 

interested parties to engineer agitations on different issues. 

The framers of our Constitution were of the view that in free India, when 

there will be democratic and representative Government, the need for framing 

such preventive detention laws will rarely arise and shall be sparingly and 

cautiously used. But it was right that in 1950 that the Parliament passed the 

Preventive Detention Act to curb the "violent and terrorist" activities of the 

communists in Hyderabad, West Bengal and Madras State. The Constitutional 

validity of the Act was upheld by the Supreme Court in terms of the Parliament's 

power to enact such a law but Chief Justice Kania and Justice Mahajan and 

Mukherjee, observed in A.K. Gopalan v. State of Madra/ 08
, that preventive 

detention laws were repugnant to democratic constitutions and did not exist in 

democratic countries. In another case the Chief Justice of the Supreme Court, 

Patanjali Shastri in Ram Krishnan Bhardwaj v. State of Delhi109
, stated: 

"Preventive Detention is a serious invasion of personal liberty and such 
meager safeguards as the Constitution has provided against improper 
exercise of the power must be zealously watched and safeguarded by the 
Supreme Court." 110 

E. The Armed Forces Special Powers Act, 1958 

Justice S C Agrawal delivered the Supreme Courts judgement on behalf of 

a unanimous Constitutional bench of five judges. There is ethereal gain for 

federalism. Section 3 empowers the central governments as well as state 

governments to declare the whole or any part of the state "to be a disturbed area". 

The court ruled: 

We are unable to construe Section 3 as conferring a power to issue a 
declaration without any time- limit. The definition of 'disturbed area' in 
Section 2(b) of the Central Act talks of 'an area, which is for time being 

108 AIR 1950 SC 27. 
109 AIR 1953 SC 318. 
110 Ibid note 106. 
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declared by notification under Section 3 to be disturbed area'111
. 

(Emphasis supplied) 

The words 'for the time being' imply that the declaration which will 

operate indefinitely. It is no doubt true that in Section 3 there is no requirement 

that the declaration should be reviewed periodically. But since the declaration is 

intended to be for a limited duration and a declaration can be issued only when 

there is grave situation of law and order, the making of the declaration carries 

within it an obligation to review the gravity of the situation from time to time and 

the continuance of the declaration has to be decided on such periodically 

assessment of the gravity of the situation. During the course of the arguments, the 

attorney general has made the following statement indicating the stand of the 

union of India in this regard: 

It is stated on behalf of the government of India that it keeps all 
notifications it has issued under the Armed Forces (Special) Powers Act, 
under constant review. It states that even in future while the notifications 
themselves may not mention the period it will review all future 
notifications within a period of at the most one year from the date of issue, 
and if continued, within a period of one year regularly thereafter. As far 
as the current notifications are concerned, their continuance will be 
reviewed within a period of three months from today. The government may 
also review or revoke the notifications earlier depending on the prevailing 
situation112

. · 

The government gave this assurance in the annual review. The matter rests 

there. However the court has made the following remarkable observation: 

A situation of internal disturbance involving the local population requires 
a different approach. Involvement of armed forces in handling such a 
situation brings them in confrontation with their countrymen. Prolonged 
or too frequent deployment of armed forces for handling such a situation 
is likely to generate a feeling of alienation among the people against the 
armed forces who by their sacrifices in the defence of heir country have 
earned a place in the hearts of the people. It also has an adverse effect on 
the morale and discipline of the personnel of the armed forces. It is, 
therefore, necessary that the authority exercising the power under Section 
3 to make a declaration so exercises the said power that the extent of the 
disturbed area is confined to the area in which the situation is such that it 
cannot be handled without seeking the aid of the armed forces and by 

111 Naga People's Movement Human Rights v Union of India, AIR 1998 SC 431. 
112 Ibid 
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making a periodic assessment of the situation after the deployment of the 
armed forces the said authority should decide whether the declaration 
should be continued and, in case the declaration is required to be 
continued, whether the extent of the disturbed area should be reduced113

. 

The court ruled that while the union retains control of its armed forces 

deployed in the state, they cannot supplant or substitute the civil authority is 

restored; not, to supplant it. Unacceptable attitude of the court was refusal to read 

in Section 4(a) the licence to kill by insisting on the principle of proportionality. It 

has left this intolerable provision intact. As regards clause (a) of Section 4 the 

submission is that it empowers any commissioned officer, warrant officer, or non 

commissioned officer or any other person of equivalent rank in the armed forces 

to fire upon or otherwise use force even to the causing of death against any person 

who is acting in contravention of any law or order for the time being in force in 

the disturbed area prohibiting the assembly of five or more persons or the carrying 

of weapons or things capable of being used as weapons or of fire arms, 

ammunition or explosive sub,stances. It has been urged that the conferment of 

such a wide power is unreasonable and arbitrary. The powers under Section 4(a) 

can be exercised only when: 

(a) Prohibitory order of the nature specified in that clause is in force in 
the disturbed area. 

(b) The officer exercising those powers forms the opinion that I is 
necessary to take action for maintenance of public order against the 
person/ ~person's acting in contravention of such prohibitory order; 
and 

(c) A due warning as the officer considers necessary is given before 
taking action. 

The laying down of these conditions give an indication that while 

exercising the powers the officer shall use minimal force required for effective 

action against the person /persons acting in contravention of the prohibitory 

orders. In the circumstances, it cannot be said that clause (a) of Section 4 suffers 

from the voice of arbitrariness or is unreasonableness. 

113 Ibid. 
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F. The Unlawful Activities (Prevention) Act, 1967 

The UAPA was designed to deal with associations and activities that 

questioned the territorial integrity of India. When the Bill was debated in 

Parliament, leaders, and cutting across _party affiliation, insisted that its ambit be 

so limited that the right to association remained unaffected and that the executive 

did not expose political parties to intrusion. So, the ambit of the Act was strictly 

limited to meeting the challenge to the territorial integrity of India. The Act was a 

self-contained code of provisions for declaring secessionist associations as 

unlawful, adjudication by a tribunal, control of funds and places of work of 

unlawful associations, penalties for their members etc. The Act has all along been 

worked holistically as such and is completely within the purview of the central list 

in the 7th Schedule of the Constitution. 

G. The Maintenance of Internal Security Act, 1971 

On December 3, 1971, the President issued a proclamation of emergency 

under Article 352 of the Constitution. On December 4, 1971, Parliament enacted 

the Defence of India Act, 42 of 1971. The Act was passed in view of the grave 

emergency, which then existed as proclaimed by the President, and to provide for 

special measures to ensure public safety and interest, the defence of India and 

civil defence, for trial of certain offences and for matters connected therewith. 

Section 2(3) of the Act would remain in force during the period of operation of 

the proclamation of emergency and for six months thereafter. By Section 6, the 

Act introduced amendments in several Acts, one amongst them being the 

Maintenance of Internal Security Act, 1971. Clause (d) of sub-section ( 6) of 

Section 6 amended Section 13 of the Act by adding after the words therein "from 

the date of detention", the words and figures "or until the expiry of the Defence of 

India Act, 1971, whichever is later". By clause (e) of sub-section ( 6) of Section 6, 

a new section, Section 17-A was inserted in the Act. 

154 



The new section, Section 17-A114 effectuates three main changes: (1) by 

its non-obstinate clause overrides the other provisions of the Act, (2) a person 

may be detained in a class or classes of cases or under the circumstances set out in 

sub-clauses (a) and (b) of its sub-section (1) without obtaining the opinion of an 

advisory board for a period longer than three months, but not exceeding two years 

from the date of detention, that is to say, no opinion of an advisory board need 

now be obtained for 21 months from the date of detention, the first three months 

of the detention being permissible without such opinion even before the insertion 

of Section 17-A; and (3) the maximum period of detention of such a person can 

be three years or until the expiry of the Defence of India Act, 1971 whichever is 

later. These changes have been brought about by Parliament exercising power 

contained in clause (4) (b) read with clause 7(a) and (b) of Article 22. The power 

is exercised in respect of classes of cases and circumstances relating to all the 

heads under Entries 9 and 3 of Lists I and III of the Seventh Schedule, except one, 

viz., maintenance of essential and services, in respect of which Parliament has the 

power to pass preventive detention laws. 

114 Section 17 A (1) of MISA, "17-A (1) Notwithstanding anything contained in the foregoing 
provisions of this Act, during the period of operation of the Proclamation of Emergency issued 
on the 3rd day of December, 1971, any person (including a foreigner) in respect of whom an 
order of detention has been made under this Act, may be detained without obtaining the opinion 
of the Advisory Board for a period longer than three months, but not exceeding two years from 
the date of his detention in any of the following classes of cases or under any of the following 
circumstances, namely -
(a) where such person had been detained with a view to preventing him from acting in any 
manner prejudicial to the defence of India, relations of India with foreign powers or the security 
of India; or 
(b) where such person had been detained with a view to preventing him acting in any manner 
prejudicial to the security of the State or the maintenance of the public order. 
(2) In the case of any person to whom sub-section (1) applies, Sections 10 to 13 shall have effect 
subject to the following modifications, namely, 
(a) in Section 10, for the words 'shall, within thirty days', the words 'may, at any time prior to 
but in no case later than three months before the expiration of two years' shall be substituted; 
(b) in Section 11,-
(i) in sub-section (I) for the words 'from the date of detention', the words 'from the date on 
which reference is made to it' shall be substituted; 
(ii) in sub-section (2), for the words 'the detention of the person concerned', the words 'the 
continued detention of the person concerned' shall be substituted; 
(c) in Section 12, for the words 'for the detention', in both the places where they occur, the 
words 'for the continued detention' shall be substituted; 
(d) in Section 13, for the words 'twelve months', the words 'three years' shall be substituted." 
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' ~ . . ... 

In Sambhu Nath Sarkar v The State of West Benga/115
, the petitioner 

challenged the validity of the provisions of the Act and the detention order mainly 

on the following grounds -

(1) that the amendments introduced in the Act by Section 6( 6)( d) and (e) are 

Violative of Article 22( 4), (5) and (7); 

(2) that Section 1 0, both prior to and after its amendment, contravenes Article 

22(4); 

(3) that Section 6(6)(d) and (e) of the Defence of India Act contravenes Article 

14; 

( 4) that the maximum period prescribed by the amendment to Section 13 by 

Section 6(6)(d) of the Defence oflndia Act and by the new Section 17-A (2)(d) is 

ultra vires the powers of Parliament since it amounts to punitive and not 

preventive detention; 

(5) that Sections 3, 5, 8, 11 and 12 of the Act are violative of Articles 14, 19 and 

21 on the ground that they are unreasonable restrictions and are not saved by any 

ofthe sub-clauses of Article 19(1); and 

( 6) that the amendments brought about in them by Section 6( 6)( d) and (e) of the 

Defence of India Act cannot breathe life in them as they were non set, by reason 

only of the subsequent proclamation of emergency. 

In Gopalan's case116 the majority court had held that Article 22 was a self

contained Code and therefore a law of preventive detention did not have to satisfy 

the requirements of Articles 19, 14 and 21. The view ofFazl Ali, J., on the other 

hand, was that preventive detention was a direct breach of the right under Article 

19(a)(d) and that a law providing for preventive detention had to be subject to 

such judicial review as is obtainable under clause (5) of that Article. In R. C. 

Cooper v. Union of India117
, the aforesaid premise of the majority in Gopalan's 

case was disapproved and therefore it no longer holds the field. Though Cooper's 

us AIR 1973 SC 1425. 
u 6 AIR 1950 SC 27. 
117 AIR 1970 SC 1318. 

156 



case dealt with the inter-relationship of Article 19 and Article 31, the basic 

approach to construing the fundamental rights guaranteed in the different 

provisions of the Constitution adopted in this case held the major premise of the 

majority in Gopalan's case118 to be incorrect. In view of this constructional 

position, counsel for the petitioner and for the intervener made submissions on 

Section 13 of the Act as amended by Section 6( 6)( d) of the Defence of India Act 

as being in violation of Article 14 and also on Sections 3, 8, 9, 10, 11 and 12 of 

the Act even as they stood before the enactment of Section 6( 6)( d) of the Defence 

of India Act on the ground that those provisions were not reasonable restrictions 

and were therefore void and the subsequent declaration of emergency and the 

enactment of Section 6( 6)( d) could not breathe life into those provisions which 

were already void. Counsel also contended that the maximum period of detention 

prescribed by the amended Section 13 and by Section 17 -A (2)( d) did not satisfy 

Article 22(7)(b) since the period fixed by Parliament therein is three years or until 

the expiry of the Defence of India Act, whichever is later, an event uncertain as 

no one can anticipate when the emergency would be terminated. However, in the 

view we have taken of Section 17-A of the Act we need not go into them as in 

accordance with the practice followed by this Court we need not decide more than 

what is necessary. We, therefore, do not express any views on the aforesaid 

contentions raised by counsel. It is, therefore, enough for us to declare Section 17-

A as not having satisfied the requirements laid down in clause (7)(a) of Article 22 

and therefore bad. 

H. The Criminal Procedure Code, 1973 

The rule for calling out and employing the military in aid of the civil 

power were first enacted in the code of 1872, and embody (according to Sir J. 

Stephen) the principles laid down in the charge of Jindal C.J. to the grand jury of 

Bristol in 1832, as to duty of soldiers in dispersing rioters. The rules carry the law' 

somewhat further than it has yet been carried in England as they expressly 

118 AIR 1950 SC 27. 
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indemnity all persons acting in good faith in compliance with requisition under 

section 129 and 130 and forbid prosecution of magistrates, soldiers and the police 

officers except with the sanction of the State of Central Government. 119 

Chapter X 120 of the Criminal Procedure Code deals with dispersal of 

unlawful assemblies by the civil and military authorities. The Constitutional Law 

guarantees only the right 'to assemble peacefully and without arms.' 121 Unlawful 

assembly is defined under Section 141 ofthe Indian Penal Code, 1860. Failure of 

an assembly of persons to disperse or even to do so would certainly invite the 

application of sub-section (2), but it does not result in the conversion of a lawful 

assembly into an unlawful one. The unlawful character of an assembly has to be 

determined with reference to Section 141 of the Indian Penal Code alone, and the 

disobedience of a command issued under this section is not a relevant 

consideration for that purpose.122 

Section 129 of Cr.P.C. contemplates two kinds of assemblies (1) an 

unlawful assembly within the meaning of Section 141 of IPC (2) an assembly of 

five or more persons likely to cause disturbance of the public peace. Disobeying 

the command to disperse the former kind of assembly is punishable under Section 

145 of IPC and the latter under Section 151 IPC. 

The power to issue order under sub-section (1) or (2) of Sec. 129 Cr.P.C. 

is authorized to (given) an executive magistrate; an officer-in-charge of a police 

station; in the absence of such an officer, any other police officer, not below the 

rank of a sub-inspector. 

119 R. Gopal, Sohoni's Code ofCriminal Procedure 1973, Vol. II, 20th Ed. (2003) Lexis Nexis 
Butterworths at 1151-1168. 

120 Sub-Section (1) of Section 129 reproduced sub section (1) of Section 127 ofthe 1898 Code and 
Sub Section (2) reproduces Section 128 of the same with some minor changes. 

121 Article 19 (1) (b) ofthe Constitution oflndia. 
122 lbidnote 118. 
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Chinappa Shantirappa v. Emperor123
, it is the right of the civil authorities 

to demand, and the duty of the military to furnish all the armed aid that may be 

necessary in the suppression of disorders and breaches of peace. This duty is cast 

not only upon the military but also upon all l,oyal citizens and subjects of Crown 

(now State) actively to aid in the suppression of disorders. 

The police have not only the right, but also the duty to maintain law and 

order in given circumstances. If circumstances warrant the use of force, the police 

have the right to use it. It is the duty of the police to use force and that power 

does not stem from the permission to be granted by any private person or 

authority. However, the police officer exercising such authority can do so only if 

he is not less than a sub-inspector of police, and excessive and disproportionate 

use of force than what the situation demands, may lead the legitimate use of force. 

The taking of life can only be justified by the necessity for protecting 

persons or property against various forms of violent crimes, or by the necessity of 

dispersing a riotous crowd, which is dangerous unless dispersed. 124 

In State of Karnataka v. B. Padmanabha Beliya125 court took the view that if the 

death were caused without justification due to unlawful firing of the police, the 

State would be responsible for such consequences including the payment of 

compensation to the victims. 

Court in Ram Adhar Yadav v. Ramachandra Mishra/26 found if a 

complaint is made against any officer alleging that he while acting or purporting 

to act u/s. 129, committed the offence complained of, the Court will not entertain 

the complaint unless it appears that the State government had sanctioned the 

prosecution of the officer concerned. But if the allegation in the complaint does 

not indicate such facts, then the question of sanction will not arise, and the Court 

123 AIR 1931 Bombay 57. 
124 lbidnote 118. 
125 1992 Cr.L.J. 634 (Kar). 
126 1992 Cr.L.J. 2216 (All). 
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cannot refuse to entertain the complaint. 127 Indemnity to officers extends not only 

to prosecution by the state but even to private prosecution. To get the benefit of 

this section, the accused has to show128 
-

(i) that there was an unlawful assembly of five or more persons likely to 

cause a disturbance of public peace; 

(ii) that such an assembly was commanded to disperse; 

(iii) that either the assembly did not disperse on such command or, if no 

command had been given, its conduct had shown a determination not to 

disperse; and 

(iv) that in the circumstances he used force against the members of such 

assembly. 

Whether the bar of this section applies to the facts of a given case or not is 

a matter for judicial discretion. That decision does not depend upon the assertions 

of either party. It is arrived at, as all decisions are, by sifting and weighing the 

evidence before the Court. For deciding that question, the Court should take into 

consideration all relevant materials placed before it. The decision can be reached 

either at the time of the institution of the complaint or at any time during the 

progress of the case. Whether sanction is necessary or not, the court129 cannot 

look to the findings of an inquiry commission set up to go into the circumstances 

of the dispersal of the unlawful assembly and the use of force. 

Section 130130 leaves entirely to the discretion of the officer in command 

as to how he will disperse the assembly or arrest and confine the persons forming 

parts of it. Subsection (3) of the same section makes it imperative to use as little 

force as it required dispersing the unlawful assembly. As both males and females 

can form an unlawful assembly the army authorities acting under this section can 

127 Nagraj v State of Mysore, AIR 1964 SC 269. 
128 Ibid 
129 Karan Singh v Hardyal Singh, 1979 Cr.L.J 1211. 
130 Subsection (1) ofthis section reproduced Sec. 129 ofthe 1898 Code ofCriminal Procedure 

and sub section (2) & (3)reproduce the two subsection of Section 130 ofthe same code with 
some minor changes of mere drafting nature. 
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also arrest females. In Peoples Union for Human Rights v. Union of India, 131 

Gauhati High Court took the view that the provisions of arrest under the Armed 

forces (Special Powers) Act 1958 being departure from the provisions of the 

Code, such procedure is protected by Section 4 of the Code. 

In Naga People 's Movement of Human Rights v. Union of lndia132 

Supreme Court held that Section 130 of the Code has limited application and it 

enables the executive Magistrates to deal with a particular incident involving 

breach of public security on account of unlawful assembly by use of armed forces. 

Section 131 133 of the Code empowers a commissioned officer or gazetted officer 

of the armed force to deal with an isolated incident involving.manifesto breach of 

public security by an unlawful assembly. The Supreme Court has further held 

that the provisions of section 130 and 131 of the Code do not deal with a situation 

requiring continued use of armed forces in aid of civil powers. 

Under this section army authorities can arrest a person, if the situation so 

requires, even in the absence of a magistrate. When the provision of AFSP Act, 

1958 are in operation, arrest by armed forced need not be in conformity with the 

provisions of Code. The provisions of the Armed forces (Special Powers 1958 

regarding arrests etc being within the protection of section 4 of the Code, arrest of 

females may not be as per requirement of the Code. 134 

1.· The Terrorist Affected Areas (Special Courts) Act, 1984 

The above Act 61 of 1984, applicable to the whole of India except the 

State of Jammu and Kashmir received the assent of the President on August 31, 

1984 replacing Ordinance No.9 of 1984 promulgated on July 14, 1984, the object 

of which is to provide for the speedy trial of certain offences in terrorist affected 

131 1991 Cr.L.J. 1935 (Gau) FB• 
132 AIR 1998 SC 431. 
133 .Section reproduces Section 131 of the 1898 Code except for minor changes. In the new Code 

even gazetted officer of the armed forces may disperse the unlawful assembly as produced by 
the section earlier only commissioned officer. 

134 Peoples Union for Human Rights v. Union of India, AIR 1992 Gau 23. 
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areas and for matters connected therewith. Section 2(1) of this Act defines the 

expression "terrorist affected area" as an area declared as a "terrorist affected 

area" under Section 3 which provision empowers the Central Government by 

notification to declare any area to be "terrorist affected area" and constitute such 

area into a single judicial zone or into as many judicial zones as it may deem fit 

provided in its opinion the offences of the nature specified in the Schedule 

appended to that Act are being committed in any area by terrorists on such a scale 

and in such a manner that it is expedient for the purpose of coping with such 

terrorists to have recourse to the provisions of the Act. The notification issued 

under Section 3(1) in respect of an area should specify the period during which 

the area shall for the purpose of this Act be a "terrorist affected area". As per 

Section 3(2) a notification under Section 3(1) in respect of an area specifying the 

period during which the area shall for the purpose of this Act, be a terrorist 

affected area, and where the Central Government is of the opinion that the 

terrorists had been committing in that area from the date earlier than the date of 

issue of the notification, offences of the nature specified in the Schedule on such a 

scale and in such a manner that it is expedient to commence the period specified 

in the notification from such earlier date, the period specified in the notification 

may commence from that date subject to the proviso thereto. 

This Act contains 21 sections relating to the establishment of special 

courts, their composition, jurisdictional and appointment of judges and provision 

for an appeal as a matter of right from any judgment, sentence or order (not being 

an interlocutory order) of a special court to the Supreme Court both on facts and 

law. Though in the original Schedule to this Act by virtue of the definition of the 

expression 'Scheduled Offence',135 ofthe various enactments including 58 sections 

under the Indian Penal Code of which 23 sections are bailable were specified, the 

Legislature by the Amendment Act 45 of 1985, published in the Gazette of India, 

dated August 26, 1985, retained only Sections 121, 121-A, 122 and 123 of the 

135 See, Vide Section 2(1) (f)ofthe Terrorist Affected Areas (Special Courts) Act, 1984. 
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Indian Penal Code and Sections 4 and 5 of the Anti-Hijacking Act, 1982 and 

deleted the rest from the original schedule. 

Central Government established judicial zones in Jullundur, Patialia, Ferozpur 

and Chandigarh but abolished them by Notifications136 and transferred the cases 

to ordinary courts. Two additional Courts were constituted by the Government of 

India for trial of hijacking cases and Golden Temple case at Ajmer and Jodhpur 

but these two courts were also abolished by the Government vide notifications137 

respectively. However this Act is not repealed, but is in operation. 

J. The Terrorist and Disruptive Activities (Prevention) Act, 

1985 

This Act was published in the Gazette of India, which received the assent 

of the President of May 23, 1985 and Extra. Part II, Section 1, dated May 23, 

1985, came into force on May 24, 1985 in whole of India for a period of two 

years. Originally the proviso to sub-section (2) to Section 1 was added and it 

reads: "Provided so much of this Act as relates to terrorist acts shall not apply to 

the State of Jammu and Kashmir". However, this proviso was omitted by Act 46 

of 1985.and the provisions of this Act were made applicable to the State of 

Jammu and Kashmir w.e.f. June 5, 1985. The preamble of this Act read that the 

special provisions of this Act were made ''for the prevention of and for coping 

with, terrorist and disruptive activities and for matters connected therewith or 

incidental thereto". The Statement of Objects and Reasons of introducing this Act 

were that the terrorists had been indulging in wanton killings, arson, looting of 

properties and other heinous crimes mostly in Punjab and Chandigarh. Since the 

lOth May 1985, the terrorists have expanded their activities to other parts of the 

country, i.e. Delhi, Haryana, Uttar Pradesh and Rajasthan as a result of which 

several innocent lives have been lost and many suffered serious injuries. In 

planting of explosive devices in trains, buses and public places, the object to 

136 Nos. S.O. 692, 693, 694 and 695 dated September 25, 1985. 
137 Nos. S.O. 655 (E) and 722(E) dated August 24, 1990 and September 28, 1993. 
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terrorise, to create fear and panic in the mind of citizens and to disrupt communal 

peace and harmony is clearly discernible. This is a new and overt phase of 

terrorism which requires be taking serious note of and dealing with effectively 

and expeditiously. The alarming increase in disruptive activities is also a matter of 

senous concern. 

The Bill as introduced sought to make provisions for combating the 

menace of terrorists and disruptionist, inter alia, too -

(a) provide for deterrent punishment for terrorist acts and disruptive activities; 

(b) confer on the Central Government adequate powers to make such rules as may 

be necessary or expedient for the prevention of, and for coping with, terrorist acts 

and disruptive activities; and 

(c) provide for the constitution of Designated Courts for the speedy and 

expeditious trial of offences under the proposed legislation. 

In Section 2, clauses (c) and (f) the expressions 'disruptive activity' and 

'terrorist act' are defined. This Act in all contains 24 sections which are 

segregated into four parts i.e. Part I, 138 Part II, 139 Part III 140 and Part iv141 dealing 

with punishment for, and measures for coping with, terrorist and disruptive 

activities, constitution of Designated Courts constituted under Section 7 of the 

Act, its jurisdiction and powers, the procedure to be followed, production of 

witnesses, appointment of Public Prosecutors and the provision for appeal as a 

matter of right from any judgment, sentence or order, not being an interlocutory 

order, of the court direct to the Supreme Court both on facts and law142 and other 

miscellaneous provisions regarding the modified application of certain provisions 

of the Code of Criminal Procedure, 1973, competence of Central Government to 

exercise powers of State Government and delegation of powers, power of the 

Supreme Court of India to make rules etc. 

138 Sections 1 to 2 ofTerrorist and Disruptive Activities (Prevention) Act, 1985. 
139 Sections 3 to 6 of Terrorist and Disruptive Activities (Prevention) Act, 1985. 
140 Sections 7 to 16 ofTerrorist and Disruptive Activities (Prevention) Act, 1985. 
141 Sections 17 to 24 of Terrorist and Disruptive Activities (Prevention) Act, 1985. 
142 Vide Sections 7 to 16 of Terrorist and Disruptive Activities (Prevention) Act, 1985. 
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K. The Terrorist and Disruptive Activities (Prevention) Act, 

1987 

Act 28 of 1987 was enacted as Act 31 of 1985 was due to expire on May 

23, 1987 and as it was felt that in order to combat and cope with terrorist and 

disruptive activities effectively, it was not only necessary to continue the said law 

but also to strengthen it further. Since both the Houses of Parliament were not in 

session and it was necessary to take immediate action, the President promulgated 

the Terrorist and Disruptive Activities (Prevention) Ordinance, 1987 (2 of 1987) 

on May 23, 1987, which came into force w.e.f. May 24, 1987. However, this Act 

repealing the Ordinance received the asset of the President of India on September 

3, 1987 and was published in the Gazette oflndia, Extra. Part II, Section 1, dated 

September 3, 1987. The scheme of Act 31 of 1985 and Act 28 of 1987 as reflected 

from their preambles is the same. The scheme of the special provisions of these 

two Acts were/are "for the prevention of and for coping with, terrorist and 

disruptive activities and for matters connected therewith or incidental thereto". 

There have been anti-terrorist laws in India before, each one enacted by 

the legislature and upheld by the judiciary, albeit with some reluctance and much 

regret. Each one has been a temporary statute, enacted in the expectation that 

·things would improve and that such drastic measures need not become a 

permanent feature of the law of the land. But after a year or two, with fresh spurts 

of terrorist activities, the statutes have been reintroduced with requisite 

modifications. The second last comprehensive law along these lines was the 

Terrorist and Disruptive Activities (Prevention) Act of 1987 or TADA, for short. 

T ADA had many rigorous provisions, some of which proved to be open to 

gross abuse in the hands of law enforcement officials. The Supreme Court of 

India upheld its constitutional validity on the assumption that those entrusted with 

such draconic statutory powers would act in good faith and for the public good. 

There were many instances of misuse of power for collateral purposes, however. 

The Act gave strong search and seizure powers to the police, who could indict any 
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person on the basis of strong suspicion. Once indicted under T ADA, a special 

· court according to special procedures would try the accused. In such trials, well

known protections ordinarily available to an accused in a liberal society would be 

given a go by. The accused risked conviction on the basis of slender evidence, 

which would have been insufficient for conviction by an ordinary court. Under 

Section 15, a confession allegedly voluntarily made before a police officer, not 

lower in rank than a Superintendent of Police, and recorded by such police officer 

in writing or by using any mechanical device such as audio cassettes and video 

tapes, was admissible in court against an accused (or co-accused, abettor or 

conspirator) for an offence under this Act. Even the ordinary safeguards available 

in the matter of proof and its burden were jettisoned in favor of the prosecution. 

TADA had been enacted initially for two years but successive amending Acts has 

extended its life from time to time. 143 It has many striking features, which depart 

from time to time by substantive and procedural aspects144 
• 

. When TADA lapsed, and failed to be extended, there was a vacuum in 

special anti-terrorist law in India, but there was no improvement in the situation. 

There were several tragic incidents including the hijacking of Indian Airlines 

Flight IC-814 and the release of three notorious terrorists by the Government of 

India to save the lives of innocent civilians and crew. The released terrorists 

subsequently engaged in activities and made open proclamations of terrorist 

intent, which no government could bear. Repeated attacks on security forces and 

their camps, including assaults by suicide squads, are new in India and add a 

dangerous dimension to terrorist activities. Several discoveries of substantial 

quantities of RDX (a form of explosives used in making bombs), arms and 

143 Act 16 of 1989, Act 35 of 1991, the latest Act 43 of 1993, extended the life ofthe TADA till1995. 
144 Abetment Section 2 of T ADA contains only one notable feature -"abet" as defined TADA 

does not requires mens rea - mere communication association, or rendering of assistance to 
terrorist or to persons assisting such terrorist is enough under Section 2 (1) (i) ( a)of T ADA. 
While acknowledging the blissfully and impermissibly vague and imprecise nature of the 
definition, which could be void for vagueness, the Supreme Court held that the expressions -
'communication' and 'association' should be qualified to the extent that 'actual knowledge or 
reason to believe' should be read in. 
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ammunition made in various parts of the country are among the many instances of 

terrorism, which have aggravated the situation. 

This legislation defined terrorism in its Section 3 in an exhaustive manner. 

An analysis of Section 3 clause (1) shows that whoever with intent 

(i) to overawe the government as by law established; or 

(ii) to strike terror in the people or any section ofthe people; 

(iii) to alienate any section of the people; or 

(iv) to adversely affect the harmony amongst the different sections of the 

people does any act or things by using 

(a) bombs or dynamites; or 

(b) other explosives substances; or 

(c) inflammable substances; or 

(d) fire arms; or 

(e) other lethal weapons; or 

(f) poisons or noxious gases or other chemicals; or 

(g) any other substances (whether biological or otherwise) of a hazardous 

nature in such a manner as to cause (i) death; or (ii) injury to any person; 

or (iii) loss of or damage to or destruction of property; or (iv) disruption of 

any supplies or services essential to the life of the community; or (v) 

detains any person and threatens to kill or injure such person in order to 

compel the government or any other person to do or abstain from doing 

any act, commits a terrorist act punishable under Section 3 ofT ADA. 

This is very comprehensive definition of terrorist act and it is self

explanatory in nature, as it covers all the forms and consequences of terrorism. 

Terrorist and Disruptive Activities (Prevention) Act, 1987 contained the 

following features: -
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1. Section 3 (1) of the Act provides for definition of a terrorist act. This 

section provides that whoever with intent to overawe the Government as 

by law established or to strike terror in the people or any section of the 

people or to alienate any section of the people or to adversely affect the 

harmony amongst different sections of the people does any act or thing by 

using bombs, dynamite or other explosive substances or inflammable 

substances or fire-arms or other lethal weapons or poisons or noxious 

gases or other chemicals or by any other substances of a hazardous nature 

in such a manner as to cause, or as is likely to cause, death of, or injuries 

to, any person or persons or loss of, or damage to, or destruction of, 

property or disruption of any supplies or services essential to the life of the 

community, or detains any persons and threatens to kill or injure such 

person in order to compel the Government or any other person to do or 

abstain from doing any act, commits a terrorist act. 

2. Whoever commits a terrorist act if such act is resulted in death of any 

person be punishable with death or imprisonment for life and shall also be 

liable to fine. In any other case, the punishment is imprisonment for a term 

which shall not be less than five years but which may extend to 

imprisonment for life and shall also be liable to fine. 

3. TADA provides for minimum punishment of five years and maximum of 

imprisonment of life for conspiring to commit or knowingly facilitating 

the commission of terrorist act. 

4. Whoever harbours or conceals any terrorist was to be punished with 

imprisonment for a term which shall not be less than five years but which 

may extend to imprisonment for life and shall also be liable to fine. 

5. Punishment for disruptive activities was imprisonment for a term which 

shall not be less than five years but which may extend to imprisonment for 

life. 

6. Disruptive activities mean any action taken whether by act or by speech or 

through any other media which intent to disrupt sovereignty and territorial 

integrity in India. 
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7. TADA also provided for mtmmum punishment of five years and 

maximum of imprisonment for life for possession of certain unauthorized 

arms. 

8. It provided for forfeiture of property persons convicted of any offence 

punishable under the Act. The Act enabled the Central Government or 

State Government to constitute one or more designated court for particular 

area or for such cases or group of cases. 

9. The Act also gave power to the designated court try any other offence with 

which the accused may be charged at the same trial if the offence is 

connected with such other offence. 

10. Under the TADA a designated court was to take cognizance of any 

offence without the accused being committed to it for trial upon receiving 

the complaint for a police report. 

11. There was a special provision for summary trial of offences punishable 

with imprisonment for a term not exceeding three years. 

12. TADA provided that a confession made by a person before a police officer 

not lower in rank than a Superintendent of Police was to be admissible for 

the trial of such person for an offence under the Act. 

13. It provided that trial of any offence by a designated court should have 

precedents over the trial of any other case against the accused in any other 

court. 

There was considerable criticism against the misuse of the provisions of 

the Act by the National Human Rights Commission, Minorities Commission, and 

International Human Rights Organisations like Amnesty International and 

International Natural of Jurists on basically the following charges: 

1. Innocent persons being proceeded against or arrested under the Act; 

u. Confession to the Police being admissible under the Act, which was 

odious to the established procedures of criminal justice; 

iii. Minorities being targeted under the Act; 
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1v. Bail was not easily obtainable as the provisions of Bill in the Act were 

illusory; and 

v. Burden of proof was on the accused. 

L. The Terrorist and Disruptive Activities (Prevention) Act, 

1987 (Amendment) Act, 1993145 

This Act was enacted as Act 31 of 1985 was to expire on May 23, 1987 

and as it was felt that in order to combat and cope with terrorist and disruptive 

activities effectively, it was not only necessary to continue the said law but also to 

strengthen it further. Since both the Houses of Parliament were not in session and 

it was necessary to take immediate action, the President promulgate the Terrorist 

and Disruptive Activities (Prevention) Ordinance, 1987 (2 of 1987) on May 23, 

1987 which came into force w.e.f. May 24, 1987. However, this Act repealing the 

Ordinance received the assent of the President of India on September 3, 1987 and 

was published in the Gazette of India, Extra. Part II, Section 1, dated September 

3, 1987. The Scheme of Act 31 of 1985 and Act 28 of 1987 as reflected from their 

preambles is the same. The Scheme of the special provisions of these two Acts 

was/ is ''for the prevention of and for coping with, terrorist and disruptive 

activities and for matters connected there with or incidental thereto". 

As per sub- section (1) of Section 1, Section 5, 15, 21 and 22 came into 

force at once and the remaining sections came into force on 241
h May 1987. 

According to sub-section ( 4) of Section 1, This Act was to remain in force for a 

period of two years from May 24, 1987 but subsequently sub- section (4) was 

amended by virtue of the Amendment Act 16 of 1989 where by for the words 

"two years", the words "four years", were substituted and the validity of this Act 

was extended for a further period of two years. Thereafter as it was felt that the 

Act should continue, the President promulgated an Ordinance where by for the 

words "four years", "six years", were substituted in sub- section (4) of Section 1. 

145 Act 28 of 1987. 
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Subsequently, this Ordinance was repealed by Act 35 of 1991 thus extending the 

life of the Act 28 of 1987 to six year. As the Act even by the extended period of 

six years was to expire on May 23, 1993, another Amendment Act 43, 1993, was 

enacted extending the life of the Act for eight years instead of six years. 

' 

This Act contains 30 sections grouped under four parts i.e. Part I, 146 Part 

II, 147 Part III, 148 Part IV149.Part II of the Act deals with punishments for, and 

measures for coping with terrorists and disruptive activities. Part III deals with 

constitution of Designated Courts, their jurisdiction, powers, and the procedure to 

be adopted. It also provides provisions for appeal to the Supreme Court both on 

facts and law as in the case of other Acts. The provisions under Part IV under the 

heading "Miscellaneous" deal with the modified application of certain provisions 

of the code, presumption as to offences under Section 3, identification of accused, 

power of the Supreme Court to make rules etc. 

The table given below shows that some provisions were similar in both the 

Acts of 1985 &198i50
: 

The Terrorist and Disruptive Activities 

(Prevention) Act, 1985 

Section 7 

Section 8 

Section 9(2) 

Section 13 

Section 16 

Section 17(2) 

Section 17 ( 4) 

Section 17 (5) 

146 Section land 2ofT ADA, 1993. 
147 Sections 3 to 8 of TADA, 1993. 
148 Sections 9 to 19 of TADA, 1993. 
149 Sections 20 to 30 of TADA, 1993. 

The Terrorist and Disruptive Activities 

(Prevention) Act, 1987 

Section 9 

Section 10 

Section 11 (2) 

Section 16 

Section 19 

Section 20(4) 

Section 20(7) 

Section 20 (8) 

150 See, Preeti Verma, The Terror Of POTA and Other Security Legislation: A Report on The 
People's Tribunal on The Prevention of Terrorism Act And Other Security Legislation, New 
Delhi, March 2004, Human Rights Law Net work, at 330. 
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M. The Chemicals Weapons Convention Act, 2000151 

In order to gtve effect to the convention on the prohibition of 

development, production, stock piling and use of chemical weapons and their 

destruction the Chemical Weapons Convention Act, 2000 has been enacted. In 

view of the fact that the statute has been enacted in fulfillment of the country's 

international commitments the Act extends to the whole of India. It also applies to 

citizens of the country outside India and associates, branches or subsidiaries 

outside India of companies or bodies corporate registered or incorporated in India. 

To underscore the primacy according to international commitments of the 

country, section three of Act unequivocally lays down that notwithstanding any 

thing to the contrary contained in any other law the provisions of the convention 

set out in the schedule to this Act shall have the force of the law in India. 

Section 13 of the Act prohibits the development, production, acquisition, 

stockpiling, retention or use of chemical weapons. And section 15 prohibits the 

development, acquisition, retention or use of toxics chemicals or precursors. 

However, the production, processing, acquisition, consumption, transfer, import 

or export or use of toxic chemicals or precursors is permissible if the same is 

needed for research, medical, pharmaceutical or productive purposes. In order to 

regulate this activity person engaged in the above said activities have to seek 

registration with the national authority. And it is only subsequent to this 

registration that any person is permitted to produce, process, acquire, consume, 

transfer, import, export or use any of the toxic chemicals. The observance of the 

statute makes elaborate provisions of inspection, search seizure and forfeiture 152
• 

Section 14 of the Act also places a non- negotiable duty on the person 

having knowledge about the possession or location of old chemical weapons or 

abandoned chemical weapons to inform the national authority of the same. Not 

only is this information to be provided within a period of seven days from the 

151 Act No. 34 of Gazette oflndia 29.8.200 Part II S. I (Extra) Sl. 42. 
152 Section 19-27 of The Chemical Weapons Act. 
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commencement of the Act and after the commencement of the Act within seven 

days from the acquisition of such knowledge. Failure to provide this information 

has been rendered punishable under section 46 with fine which may extend to a 

lakh of rupees or imprisonment up to three years. Punishment has also been 

prescribed for infringing the other prohibitions specified under the Act. Minimum 

mandatory imprisonments, which can extend up to life and heavy fines are the 

suggested sanctions 153
• 

N. The Prevention of Terrorism Act, 2002 

Taking into account the terrorist activities of various groups in several 

parts of the country and the fact that some of these groups sponsored by foreign 

elements. The Government came to the conclusion that alternative law to 

effectively deal with terrorism is necessary. Pursuant to this, the Government 

enacted another Act namely, the Prevention of Terrorism Act (POTA). The 

essential points of difference between T ADA and POTA are: 

(i) Provisions allegedly misused I likely to be misused are deleted from the 

new legislation; 

(ii) Section 5 of Terrorist and Disruptive Activities Act, which had made 

unauthorized possession of arms in a notified area, an offence, is deleted. 

The Arms Act, amended already, provides for a deterrent punishment for 

possession of certain classes of unauthorized arms. Therefore, the need to 

repeat the provisions in the new legislation was not felt. Further, this 

section is the one, which is alleged that has been most misused; 

(iii) Section 15 of the Terrorist and Disruptive Activities Act, which had 

provided that confessions made to a Police Officer, was admissible in 

evidence. This was against the grain of the normal provision of the 

Evidence Act where statements made to the police are not admissible as 

evidence. In the new Act certain safeguards have been incorporated; 

153 Annual Survey oflndian Law, 2000, at 581-582. 
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(iv) Section 21(1) (c) and (d) of the old Terrorist and Disruptive Activities Act, 

had laid down certain presumptions relating to confessions. This section 

had provided that if it was proved that one of the accused had made a 

confession that the other had committed the offence, it was to be presumed 

that the other (accused) had committed the offence. It also provided that if 

it was proved that an accused had made a confession to any person even 

other than a police officer, it was to be presumed that he had committed 

such an offence. Since there were allegations that these provisions had 

been misused, these are not reflected in the new law. 

(v) Section 20(8)(b) had provided that a Court shall not grant bail unless it 

was satisfied that there are reasonable grounds for believing that the 

accused was not guilty of an offence under Terrorist and Disruptive 

Activities Act. This provision had made it extremely difficult to obtain 

bail in Terrorist and Disruptive Activities Act, cases. No such provision 

has been made in the new law. 

Under Terrorist and Disruptive Activities Act, an appeal from the 

designated court lies to the Supreme Court. It was argued that under Indian 

conditions, with prevailing poverty, it is difficult for people to approach 

straightaway the Supreme Court. In the new legislation, an appeal is being 

provided to the High Court. As suggested by the Supreme Court, a provision has 

been made that investigation in the cases relating to terrorism and an officer not 

lower in rank than that of an Assistant Superintendent of Police or equivalent 

officer should do disruptive activities. This would reduce the misuse substantially. 

a. Salient Features of POTA 

(i) Instead of being made a permanent feature under law, a time limit of 3 

years has been prescribed for the proposed Bill. 

(ii) To have a sharper focus, the word "disruptive activity" was substituted by 

"disruptive act". 
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(iii) Keeping in view the possibility of misuse of the provisions even for petty 

communal disturbances" or to alienate any section of the people or to 

adversely affect the harmony amongst different sections of the people" has 

been deleted. 

(iv) The concept of knowledge was brought in for culpability relating to 

"Whoever harbours or conceals, or attempt to harbour or conceal any 

person knowingly that such person is a terrorist". 

(v) Similarly the concept of knowledge was brought in for offences relating to 

disruptive activities and it was incorporated "Whoever harbours or 

conceals, or attempts to harbour or conceal any person knowingly that 

such person is disruptionist". Further, clause 4(3 )(b) relating to "Whoever 

predicts, prophesies or pronounces or otherwise expresses in such a 

manner as to incite, advise, suggest or prompt, the killing of' has been 

deleted as it was felt that the construction is much too wide, and, could be 

misused. 

(vi) The Review Committees both for the Centre as well as the States have 

been provided with a statutory base and it has been provided that a Judge 

of the High Court should be its Chairman. 

(vii) Apart from reviewing the cases pending under POTA these Review 

Committees will also review the cases under old T ADA Act. 

From a comparative analysis of POT A and the American Law, it is seen 

that POT A is in some way less stringent than the American Act. While the 

"Terrorist Act" defined under section 3 of POTA prescribes punishment for an 

over an act with a specific intention for a terrorist activity as a punishable offence 

where as American Act on terrorism act on counter terrorism provides 

punishment to a person even when he is likely to engage in terrorist activities. 
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0. Unlawful Activities (Prevention) Amendment Act, 2004154 

It would however be simplistic to suggest, as some critics viewed that the 

new law has retained all the operational teeth of Prevention of Terrorism Act or it 

has made only cosmetic changes. The difference between Prevention of Terrorism 

Act and Unlawful Activities Prevention Act is substantial even as a lot of 

provisions are in common with some cosmetic changes in it. 

a. A brief outline of the amended act 

The Act does not defme the word terrorist in its definition clause but 

defines a terrorist act. The word terrorist is to be construed according the 

definition of the terrorist act155
• Terrorist act is defined in the Act as - Whoever, 

with intent to threaten the unity, integrity, security or sovereignty of India or to 

strike terror in the people or any section of the people in India or in any foreign 

country, does any act by using bombs, dynamite or other explosive substances or 

inflammable substances or firearms or other lethal weapons or poisons or noxious 

gases or other chemicals or by any other substances (whether biological or 

otherwise) of a hazardous nature, in such a manner as to cause, or likely to cause, 

death of, or injuries to any person or persons or loss of, or damage to, or 

destruction of, property or disruption of any supplies or services essential to the 

life of the community in India or in any foreign country or causes damage or 

destruction of any property or equipment used or intended to be used for the 

defence of India or in connection with any other purposes of the Government of 

India, any State Government or any of their agencies, or detains any person and 

threatens to kill or injure such person in order to compel the Government in India 

or the Government of a foreign country or any other person to do or abstain from 

154 Unlawful Activities (Prevention) Amendment Act, 2004, No. 29 of2004, Hereinafter as 
UAPAA. 

155 Section 2 (k) of UAPAA, "terrorist act" has the meaning assigned to it in section 15, and the 
expressions "terrorism" and "terrorist" shall be construed accordingly. 
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doing any act, commits a terrorist act156.The above definition did not exist in the 

1967 Act. 

The previous Act only defined and dealt with unlawful activity. An 

unlawful activity includes an activity which intends to bring about cession of a 

part of the territory of India or the secession of a part of the territory of India from 

the Union, or which incites any individual or group of individuals to bring about 

such cession or secession; or which disclaims, questions, disrupts or is intended to 

disrupt the sovereignty and territorial integrity of India, or which causes or is 

intended to cause disaffection against India157
• 

Whether an association is unlawful is to be declared by the Central 

government by giving the grounds for such a declaration158
• 

156 Section IS of the UAPAA, Terrorist Act.-Whoever, with intent to threaten the unity, integrity, security or sovereignty 
of India or to strike terror in the people or any section of the people In India or in any foreign country, does any act 
by using bombs, dynamite or other explosive substances or inflammable substances or firearms or other lethal 
weapons or poisons or noxious gases or other chemicals or by any other substances (whether biological or 
othenvise) of a hazardous nature, in such a manner as to cause, or likely to cause, death of, or injuries to any person 
or persons or loss of, or damage to, or destruction of, property or disruption of any supplies or services essential to 
the life of the community in India or in any foreign country or causes damage or destruction of any property or 
equipment used or Intended to be used for the defence of India or in connection with any other purposes of the 
Government of India, any State Government or any of their agencies, or detains any person and threatens to kill or 
injure such person in order to compel the Government in India or the Government of a foreign country or any other 
person to do or abstain from doing any act, commits a terrorist act. 

157 Section 2 (o) of the Unlawful Activities Prevention Act, 1967, "unlawfol activity", in relation to an individual or 
association, means any action taken by such individual or association {whether by committing an act or by words, 
either spoken or written, or by signs or by visible representation or othenvise). 

158 Section 3 of the Unlawful Activities Prevention Act, 1967, Declaration of an association as unlawfol (1) If the Central 
Government is of opinion that any association is, or has become, an unlawfo/ association, it may, by notification in 
the Official Gazette, declare such association to be unlawfUl. (2) Every such notification shall specify the grounds on 
which it is issued and such other particulars as the Central Government may consider necessary: Provided that 
nothing in this sub-section shall require the Central Government to disclose any fact which it considers to be against 
the public interest to disclose. (3) No such notification shall have effect until the Tribunal has, by an order made 
under section 4, confirmed the declaration made therein and the order is published in the Official Gazette: Provided 
that if the Central Government is of opinion that circumstances exist which render it necessary for that Government 
to declare an association to be un/awfolwith immediate effect, it may, ----1 Subs. by Act 31 of 1972, s. 4.jor cl. (g). 2 
Ins. by Act 24 of 1969, S. 3. ·-765 for reasons to be stated in writing, direct that the notification shall, subject to any 
order that may be made under section 4, have effect from the date of its publication in the Official Gazette. (4} Every 
such notification shall, in addition to its publication in the Official Gazette, be published in not less than one daily 
newspaper having circulation in the State in which the principal office, if any, of the association affected is situated, 
and shall also be served on such association in such manner as the Central Government may think fit and all or any 
of the following modes may be followed in effecting such service, namely:- (a) by affixing a copy of the notification to 
some conspicuous part of the office, if any, of the association ; or (b) by serving a copy of the notification, where 
possible, on the principal office-bearers, if any, of the association ; or (c) by proclaiming by beat of drum or by 
means of loudspeakers, the contents of the notification in the area in which the activities of the association are 
ordinarily carried on ; or (d) in such other manner as may be prescribed. 
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According to Section 3 thereafter ·it is referred to the Tribunal under 

Section 4159
• The Tribunal issues a notice to the association concerned to show 

cause why it should not be declared unlawful. For declaring the association 

unlawful it has to ascertain whether there is sufficient cause to do so. For taking 

cognizance of any offence under this Act prior sanction of the Central or the State 

government, as the case may be, is necessary. Criminal Procedure Code, 1973, is 

made applicable in matters of arrest, bail, confessions and burden of proof. Those 

arrested are to be brought before a magistrate within 24 hours, confessions are no 

longer admissible before police officers and bail need not be denied for the first 

three months. The presumption of innocence leaving the burden of proof on the 

prosecution has also been restored. 

The evidence collected through interception of wireless, electronic or oral 

communication under the provisions of the Indian Telegraph Act or the 

Information Technology Act or any law being in force has been made admissible 

159 Section 4 of the Unlawful Activities Prevention Act, 1967, (1} The Central Government may, 
by notification in the Official Gazette, constitute, as and when necessary, a tribunal to be 
!mown as the "Unlawful Activities (Prevention) Tribunal" consisting of one person, to be 
appointed by the Central Government: Provided that no person shall be so appointed unless 
he is a Judge of a High Court. (2) If, for any reason, a vacancy (other than a temporary 
absence) occurs in the office of the presiding officer of the Tribunal, then, the Central 
Government shall appoint another person in accordance with the provisions of this section to 
fill the vacancy and the proceedings may be continued before the Tribunal from the stage at 
which the vacancy is filled (3) The Central Government shall make available to the Tribunal 
such staff as may be necessary for the discharge of its functions under this Act. (4) All 
expenses incurred in connection with the Tribunal shall be defrayed out of the Consolidated 
Fund of India. (5) Subject to the provisions of section 9, the Tribunal shall have power to 
regulate its own procedure in all matters arising out of the discharge of its functions 
including the place or places at which it will hold its sittings. (6) The Tribunal shall, for the 
purpose of making an inquiry under this Act, have the same powers as are vested in a civil 
court under the Code of Civil Procedure, 1908 (5 of 1908), while trying a suit, in respect of 
the following matters, namely:- (a) the summoning and enforcing the attendance of any 
witness and examining him on oath; (b) the discovery and production of any document or 
other material object producible as evidence; (c) the reception of evidence on affidavits; (d) 
the requisitioning of any public record from any court or office ; (e) the issuing of any 
commission for the examination of witnesses. (7) Any proceeding before the Tribunal shall be 
deemed to be a judicial proceeding within the meaning of sections 193 and 228 of767 the 
Indian Penal Code (45 of I 860) and the Tribunal shall be deemed to be a civil court for the 
purposes of section 195 and Chapter XITV of the Code of Criminal Procedure, 1898 (5 of 
1898). 
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as evidence against the accused in the court. 160 The amended Act provides for 

following penalties: Offence Includes Penalty. A person being a member of an 

unlawful association and continues to be a member of such association, takes part 

in meetings, contributes to, or receives or solicits any contribution for the 

purposes of the association or in any way assists the operations of such 

association. If such person is in possession of unlicensed firearms, ammunition, 

explosive, etc, capable of causing mass destruction and commits any act resulting 

in loss of human life or grievous injury to any person or causes significant 

damage to any property, and if such act has resulted in the death of any person. In 

any other case Imprisonment for a term, for which punishment may extend to two 

years and fine. 

b. Death or imprisonment for life 

Penalty for the said offence terrorism is imprisonment for minimum five 

years. Dealing with funds of an unlawful association is also included. Includes an 

association declared unlawful by the central government. Such association is 

prohibited from dealing in any manner with moneys, securities or credits pays for 

such a offence punishment is Imprisonment upto three years, or fine, or both. 

Contravention of an order made in respect of a notified place Includes use of 

Articles for unlawful activities found in a notified place (i.e. a place used for 

unlawful association and so notified by the central government). Punishment is 

imprisonment upto one year. Unlawful activities Includes taking part in or 

160 Section 46 ofUAPAA, Notwithstanding anything contained in the Indian Evidence Act, 1872 
or any other law for the time being in force, the evidence collected through the interception of 
wire, electronic or oral communication under the provisions of the Indian Telegraph Act, 
1885 or the Information Technology Act, 2000 or any other law for the time being in force, 
shall be admissible as evidence against the accused in the court during the trial of a case: 
Provided that the contents of any wire, electronic or oral communication intercepted or 
evidence derived there from shall not be received in evidence or otherwise disclosed in any 
trial, hearing or other proceeding in any court unless each accused has been furnished with a 
copy of the order of the competent authority under the aforesaid law, under which the 
interception was directed, not less than ten days before trial, hearing or proceeding: 
Provided further that the period of ten days may be waived by the judge trying the matter, if 
he comes to the conclusion that it was not possible to furnish the accused with such order ten 
days before the trial, hearing or proceeding and that the accused shall not be prejudiced by the 
delay in receiving such order. 
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(_ 
committing an unlawful act, advocating, abetting, advising or inciting the 

commission of any unlawful activity. Assisting an unlawful organization in its 

activities the punishment term should not be less than seven years and fine or 

imprisonment upto five years or fine, or both. The amended law now contains 

new provisions dealing with terrorist acts, the offences and their punishments. 

For the offence of raising funds for a terrorist act the imprisonment is not 

less than five years. In case of Conspiracy punishment term should not be less 

than five years. Harbouring, Imprisonment for not less than three years for being a 

member of a terrorist organization. The term may extend upto imprisonment for 

life. Holding proceeds of terrorism may extend to imprisonment for life. Accused 

under this Act found guilty of threatening witnesses the imprisonment upto three 

years. There is a provision in the Act, which provides for enhanced penalties. 

Any person aiding a terrorist or acting in contravention to Explosives Act, 1884, 

the Explosive Substances Act, 1908 or the Inflammable Substances Act, 1952 or 

the Arms Act, 1959, or has unauthorized possession of bombs, explosives, etc, 

will be punished with a term not less than three years and may extend for life161
• 

The Act also gives power to the Central and the State Governments, as the case 

may be, to forfeiture the proceeds of terrorism. The investigating officer is 

empowered to seize the concerned property with the prior approval of the Director 

General of the police of the State162
• Cash163 can also be seized if it intends to be 

used for purposes of terrorism. The Court confirms the seized property and orders 

its forfeiture. 164 An appeal to the High Court against the forfeiture is allowed , 

within one month from the date of receipt of such order. 

Chapter VI of the amended Act gives power to the Central government 

under section 35 to add or remove an organization in the schedule as a terrorist 

organization. Under section 36, an application can also be made to remove an 

organization from the schedule. Such an application can be made by an 

161 Section 23 of Unlawful Activities (Prevention) Amendment Act, 2004. 
162 Section 24 and 25 of Unlawful Activities (Prevention) Amendment Act, 2004. 
163 Cash includes monetary instruments. 
164 Section 26 of Unlawful Activities (Prevention) Amendment Act, 2004. 
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organization or any affected person. The offences and penalties under this chapter 

as given below: Offences Punishment Membership of a terrorist organization 

imprisonment not exceeding ten years165
• For supporting a terrorist organization 

the imprisonment should not exceeding ten years166
• For raising funds for terrorist 

organization the punishment term should not exceeding fourteen years167
• 

The Act also provides for protection of witnesses168 such as keeping the 

their identities secret even in orders, judgments and records of the Court, issuing 

directions to secure the identity of the witnesses and by imposing punishment for 

contravention of any such directions 

9. Constitutional 

legislations 

validity of the Anti- terror 

The Supreme Court has pronounced the constitutional validity of TADA 

in Kartar Singh v State of Punjab. 169 Full bench of Punjab and Haryana Court in 

Bimal Kaur Khosla v. Union of India also considered the constitutional 

validity. 170 

While deciding the constitutional validity of the provisions of the Terrorist 

and Disruptive Activities (Prevention) Act, 1987, the Supreme Court has, in its 

judgment in Kartar Singh v State of Punjab, 171 laid down the following guidelines 

so as to ensure that the confession obtained in the pre-indictment interrogation by 

a police officer not lower in rank than a Superintendent of Police is not tainted 

with any vice but is in strict conformity of the well recognised and accepted 

aesthetic principles and fundamental fairness-

165 Section 38 of Unlawful Activities (Prevention) Amendment Act, 2004. 
166 Section 39 of Unlawful Activities (Prevention) Amendment Act, 2004. 
167 Section 40 of Unlawful Activities (Prevention) Amendment Act, 2004. 
168 Section 44 of Unlawful Activities (Prevention) Amendment Act, 2004. 
169 (1994) Cr. L. J 3139 (SC). 
170 1988 Cr. L. J 869 (F.B) (P&H). 
171 /bidnote 141. 

181 



1. The confession should be recorded in a free atmosphere in the 

same language in which the person is examined and as narrated by 

him; 

n. The person from whom a confession has been recorded under 

section 15(1) of the Act, should be produced before the Chief 

Metropolitan Magistrate or the Chief Judicial Magistrate to whom 

the confession is required to be sent under Rule 15(5) along with 

the original statement of confession, written or recorded on 

mechanical device without unreasonable delay; 

111. The Chief Metropolitan Magistrate or the Chief Judicial Magistrate 

should scrupulously record the statement, if any, made by the 

accused so produced and get his signature and in case of any 

complaint of torture, the person should be directed to be produced 

for medical examination before a Medical Officer not lower in 

rank than of an Assistant Civil Surgeon; 

1v. Notwithstanding anything contained in the Code of Criminal 

Procedure, 1973, no police officer below the rank of an Assistant 

Commissioner of Police in the Metropolitan cities and elsewhere 

of a Deputy Superintendent of Police or a Police Officer of 

equivalent rank, should investigate any offence punishable under 

this Act of 1987; 

v. The Police Officer if he is seeking the custody of any person for 

pre-indictment or pre-trial interrogation from the judicial custody, 

must file an affidavit sworn by him explaining the reason not only · 

for such custody but also for the delay, if any, in seeking the police 

custody; 

vi. In case, the person, taken for interrogation, on receipt of the 

statutory warning that he is not bound to make a confession and 

that if he does so, the said statement may be used against him as 

evidence, asserts his right to silence, the police must respect his 
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right of assertion without making any compulsion to gtve a 

statement of disclosure. 

Besidt?s, while upholding the validity of sections 16, 19 and 20(3) of the 

Act, the Supreme Court made certain observations, emphasizing the desirability 

of supplementing the law by making provisions therein. 

Section 16(2) and (3) empowering the Designated Court to take measures 

for keeping the identity and address of witnesses secret, was assailed on the 

ground that these provisions turn a trial under the provisions of T ADA into a 

farce. In reply, it was contended that the legislature merely regulated the right to 

fair trial and the right of the accused to effectively defend him keeping in view the 

requirements of the situation prevailing in terrorists affected areas where the 

witnesses were living in a reign of terror and were unwilling to depose against the 

terrorists in courts for fear of retribution or reprisal. The Supreme Court upheld 

these provisions in view of the extraordinary circumstances. 

Therefore, in order to ensure the purpose and object of the cross

examination, we feel that as suggested by the full Bench of the Punjab and 

Haryana High Court in Bimal Kaur, the identity, names and addresses of the 

commences; but we would like to qualify it exception that it should be subject to 

an exception that the Court for weighty reasons in identity and addresses of the 

witnesses especially of the potential witnesses whose life may be in danger. 

As regards section 19 of the Act, the Supreme Court adverted to some of 

the practical difficulties based on which the validity of this section was assailed 

and how these could be removed so that the Parliament may take note of them and 

devise a suitable mode of redress by making the necessary amendments in the 

appeal provisions. In this regard, the following observation made by the Supreme 

Court can be referred to. This predicament and practical difficulty, an aggrieved 

person has to suffer can be avoided if a person who is tried by the Designated 

Court for offences under the T ADA but convicted only under other penal 
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provisions, is given the right of preferring an appeal before the next appellate 

court as provided under the Code of Criminal Procedure and if the State prefers an 

appeal against the acquittal of the offence under the provisions of TADA than it 

may approach the Supreme Court for withdrawal of the appeal or revision, as the 

case may, preferred by such person to the Supreme Court so that both the cases 

may be heard together. 

As regards section 20(3) and 4(a) empowering the Executive Magistrate 

and Special Executive Magistrate to record confessions or statements and 

authorizing the detention of accused, it was contended that it was against the very 

principle of separation of judiciary from the executive enunciated in article 50 of 

the Constitution and therefore bad under Articles 14 and 21 of the Constitution. 

Negating this contention, the Supreme Court observed as follows: Though we are 

holding that this Section is constitutionally valid, we, in order to remove the 

apprehension expressed by the learned Counsel that the Executive Magistrates 

and the Special Magistrates who are under the control of the State may not be 

having judicial integrity and independence as possessed by the Judicial 

Magistrates and the recording of confessions and statements by those Executive 

Magistrates may not be free from any possible oblique motive, are of the opinion 

that it would be always desirable and appreciable that a confession or statement of 

a person is recorded by the Judicial Magistrate whenever the Magistrate is 

available in preference to the Executive Magistrates unless there is compelling 

and justifiable reason to get the confession or statement, recorded by the 

Executive or Special Executive Magistrates." 

Challenges to T ADA was also taken up in Shaheen Welfare Association v 

Union of India172 the Supreme Court observations are as follows: 

(i) Deprivation of the personal liberty without ensuring speedy trial 
would not be in-consonance with the right guaranteed by article 21 
of the Constitution. Of course, some amount of deprivation . of 
personal liberty cannot be avoided in terrorist cases, but if the 
period of deprivation, pending trial, becomes unduly long, the 

172 AIR 1996 SC 2957. 
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fairness assured by article 21 would receive a jolt. The Court also 
observed that after the accused persons have suffered 
imprisonment which is half of the maximum punishment provided 
for the offence, any further deprivation of personal liberty would 
be violative of the fundamental right visualized by article 21. 

(ii) The Court observed that while it is essential that innocent people 
should be protected from terrorists, it is equally necessary that 
terrorists are speedily tried and punished. It also causes 
irreparable damage to innocent persons who may have been 
wrongly accused of the crime and are ultimately acquitted but to 
remain in jail for a long period pending trial because of the 
stringent provisions regarding bail under TADA. 

(iii) The proper course is, therefore, to identifY from the nature of the 
role played by each accused person, the real hardcore terrorists or 
criminals from others who do not belong to that category and 
apply the bail provision strictly in so far as the former class is 
concerned and liberally in respect of the later classes. 

(iv) When stringent provisions have been prescribed under an Act such 
as TADA for grant of bail and a conscious decision has been taken 
by the legislature to sacrifice to some extent the persona/liberty of 
an under trial accused for the sake of protecting the community 
and the nation against terrorists and disruptive activities or other 
activities harmful to society. It is also necessary that investigation 
of such crimes is done efficiently and adequate number of 
designated courts are set up to book persons accused of such 
serious crimes. This is the only way in which society can be 
protected against ·harmful activities. This would also ensure that 
persons ultimately found innocent are not unnecessarily kept in jail 
for long periods. 

Constitutional validity of the Prevention of Terrorism Act, 2002 was 

challeng~d in People's Union for Civil Liberties v Union of India, 173 Supreme 

Court observed that terrorism affects the security and sovereignty of the nations 

and it should not be equated with the 'law and order ' or 'public order' problem 

which is confined to State alone. Court felt the need of Collective global action 

and therefore upheld the competency of the Parliament to enact and enforce this 

Act. 174 Court went to the extent of saying that mere abuse of a law cannot be a 

ground to declare a Statute unconstitutional175
. 

173 AIR 2004 SC 456. 
174 Ibid at 465. 
175 Ibid at 468. 
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10. National Measures to curb Terrorism 

International measures alone are not· capable in combating the acts of 

terrorism unless States themselves are not enthusiastic in suppressing it. 

Perception of what constitutes terrorism will differ from country to country, as 

well as among various sectors of a country's population.176 The General 

Assembly on realizing the importance of the role of the States in this regard has 

called on. States to take 'appropriate measures' at the national level and to co

operate with each other to eliminate international terrorism. The General 

Assembly has not precisely elaborated it. States may take the following measures 

in this regard: 

i) Ratification of International Conventions: 

Although no comprehensive 'single convention' for combating 

international terrorism has been formulated as yet due to various problems 

of both a practical and theoretical nature, in the past a few conventions 

have been adopted in order to curb specific forms of terrorism. They are 

required to be ratified by all the State. Further, States are required to enact 

legislation to ensure that violations of various anti- terrorism instruments 

are brought to trail. 

ii) Extradition or Prosecution: 

Extradition is "the formal of a fugitive criminal to request to a 

requesting state- usually under the terms of a bilateral or multilateral 

treaty"177
• Extradition of an offender normally takes places only when 

there exits an extradition treaty between the territorial State and the 

requesting State. Persons involved in the acts of terrorism therefore cannot 

be extradited if, after committing an offence of terrorism, they flee to a 

State, which does not have an extradition treaty with the State where the 

176 V. P. Srivastav, Prevention ofTerrorism Act: Myth and Reality, (2005); Indian Publisher's 
Distributors, Delhi, at 164 - 165. 

177 /bidnote 145. 
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offence has been committed. Thus, the system of extradition often depends 

on the ad hoc network of bilateral or multilateral treaties. It was believed 

that an extradition treaty should be interoperated liberally to give effect to 

the purpose of the states to achieve the surrender of fugitive criminals for 

trial in the requesting state. 178 This rule of International Law has led the 

terrorist to flee only to such States. However, a limitation has been 

imposed on this rule by a few conventions, which have been concluded to 

curb the specific forms of terrorism. For instance, The Hague Convention 

of 1970 has made a provision that the offence shall be deemed to be 

included as an extraditable offence in any existing treaty. The above 

provisions imply that the contracting parties shall extradite a person who 

commits the offences, even if extradition treaty does not exist. Further 

such offences shall not be regarded as a political motive or purpose. 

Montreal Convention of 1971 also provides, similarly, for the suppression 

of unlawful acts against the safety of international aviation. It is submitted 

that the States for their other acts should extradite the persons charged for 

the offences of terrorism as well. If the terrorists began to realize that they 

would be extradited and convicted by a State where the offence has been 

committed, terrorism can be eliminated substantially. 

Different countries have different approaches to extradition, 

depending on the domestic law is based on civil or common law system. 

This difference needs to be addressed and harmonized so that an 

international convention can adopt a common practice with regard to 

extradition provisions in their Convention. There are two broad 

exemptions to the extradition process, namely that relating to national and 

political offenders. Civil law countries reject extraditing nationals on the 

basis of "extensive extra - territorial jurisdiction on the nationality 

principles" 179
• 

178 Colin Warbrick, Extradition, 38 ICLQ, 1989, at 425. 
179 V. P. Srivastav, Prevention ofTerrorism Act: Myth and Reality, (2005), Indian Publisher's 

Distributors, Delhi, at 164. 
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In those cases where a State fails to extradite a person charged with 

an offence of terrorism, because of technicalities of law or because of 

different interpretations, it should prosecute the offender by its competent 

authorities. The authorities must take their decisions in the same manner 

as in the case of any ordinary offence of a serious nature under the law of 

that State. It is desirable that prosecution takes place with out delay. 

Speedy trial is likely to help in avoiding the repetition of similar acts. 

When the Indian aircraft was hijacked to Pakistan in1981, the latter 

decided to prosecute the offenders but before the initiation of the 

prosecution proceedings, in 1984 another Indian aircraft was hijacked to 

Pakistan. Had the accused involved in 1981 air hijacking case been 

prosecuted or convicted earlier, perhaps hijacking of aircraft in 1984 had 

not taken place. Punishment is required to be serious and a wide publicity 

is required to be given to the decisions so that they may have deterrent 

effect. 

Mr. Soli J. Sorabji said that the most importation tool for bilateral 

cooperation is the extradition treaty between States. Extradition serves the 

dual purpose of bringing justice the perpetrators of heinous crimes as well 

as of facilitating the interrogation of suspects - the latter being vital for 

cracking terrorist networks and for the prevention of further acts of 

terrorism. However, the lack of extradition treaties amongst some of 

Nation States, the requirement of dual criminality, the uncertainty 

regarding the degree of evidence required under the domestic law of the 

extraditing State, the requirement that there should be no capital 

punishment in the receiving State and the 'political offences' defence have 

been loopholes that have been exploited by persons accused of even 

terrorist acts. Experience of extradition 
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iii) Conclusion of Bilateral Treaties: 

In absence of any multilateral treaty to curb terrorism, States are 

required to conclude bilateral treaties with as many States as possible for 

the extradition of the persons accused or convicted for the offences of 

terrorism. In February 1992, India and Britain concluded the Indo- Britain 

Extradition Treaty and the Agreement to confiscate on reciprocal basis the 

assets of terrorist and Drug- runner in either country. The Confiscation 

Agreement is the first of its kind in the world and is likely to have great 

impact on the activities of the terrorists. 

iv) Mercenaries: 

A large number of terrorist acts are committed by 'soldiers of 

fortunes' paid murderers and 'whores of war' who are generally called 

mercenaries. The entire world has been affected by their inhuman acts. 

The General Assembly of thee United Nations has more than once voted 

to condemn mercenarism and qualified it as an international offence. 

However, their activities have not been controlled. It is submitted that the 

training of terrorist and mercenaries in schools and institutions, mercenary 

services, recruitment, dispatches and transportation of mercenaries to 

different parts of the world should be banned by all States by enhancing 

appropriate laws. In order to put a ban the General Assembly in the year 

1980 created a committee to formulate an international convention against 

mercenaries. Accordingly, the Convention against the Recruitment, Use, 

Financing and training of Mercenaries was adopted on December 4, 1989 

which called on all States to refrain from organizing, instigating, assisting 

or participating in acts in other States. 

v) Mutual Co-operation: 

Mutual co- operation among states in exchange of relevant 

information and apprehension of terrorist acts is paramount importance. It 
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will also be helpful in the conclusion of special treaties and in prosecution 

or extradition of perpetrators of terrorist acts. 

These are some of the areas, which are like to reduce frequency 

and intensity to terrorism. Although it is difficult to say that these 

measures would eliminate al possible acts, they would indeed be helpful in 

combating terrorism to a large extent. All the States have condemned the 

act of terrorism. They have regarded it as a crime in various international 

forums and all States have supported its elimination. Lack of political will 

of the States and their determination to suppress it are largely responsible 

for its increasing frequency despite their condemnation. Speeches, 

discussions and deliberations alone cannot suppress it. They have to 

recognise the value of human being, and have to take specific and 

effective measures with courage and determination to save innocent 

people from being a victim of international terrorism.180 

11. Terrorism and National Human Rights Commission 

Terrorism and more particularly the counter measures which one takes to 

meet this mena~e is a matter of great concern and relevance today. 181 Terrorism 

has been the subject of a huge debate over the years but as yet there is no 

universally acceptable definition of what is "terrorism", against which we have to 

fight. It is common knowledge that systemic human rights violations for long 

periods of time are often the root cause of conflicts and terrorism. When there is 

tyranny and wide spread neglect of human rights and people are denied hope of 

better future, it becomes a fertile ground for breeding terrorism. The existence of 

social, economic and political disparities in a large measure contribute to the 

eruption of conflicts within the State and beyond. The importance of promoting 

Economic, Social and Cultural Rights to contain such conflicts must, therefore, be 

180 International Law and Human Rights, at 602-604. 
181 Annual Report, National Human Rights Commission, 2004-2005, at 4- 5. 
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realized and appreciated. The protection and promotion of Economic, Social and 

Cultural Rights must go hand in hand with protection of Political Rights for 

giving Human rights a true meaning. 

The neglect of Economic, Social and Cultural Rights gives rise to conflicts 

and emerging forms of terrorism, which are threatening the democratic societies 

worldwide. It cannot be denied that disillusionment with a society where there is 

exploitation and massive inequalities and whose systems fail to provide any hope 

for justice are fertile breeding grounds for terrorism, which, more often than not, 

thrives in environments where human rights and more particularly Economic, 

Social and Cultural Rights are denied by the State and Political rights are violated 

with impunity, both, by the State and non-State actors. Systemic denial of 

Economic, Social and Cultural Rights, like right to food, health, education etc. are 

causative factors of conflict and terrorism. Any worthwhile strategy to resolve 

conflicts and terrorism will have to ensure enjoyment of the full range of 

Economic, Social and Cultural Rights. 
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CHAPTERV 

TERRORISM AND HUMAN RIGHTS 

Human rights flourish in a climate of peace. The relationship of 

'human rights and terrorism' is a vexed one. Man it is said "has an inalienable 

right to go to hell in his own fashion, provided he does not directly injure the 

person or property of another on the way"1
• 

Lexicon meaning of the term 'human rights' is: 

claims asserted or those which should be or sometimes stated to be 
those which are legally recognised and protected to secure for each 
individual the fullest and freest development or personality and 
spiritual, moral and other independenci. 

The Protection of Human Rights Act, 1993 defines Human Rights as: 

the rights relating to life, liberty, equality and dignity of the individual 
guaranteed by the Constitution or embodied in the International 
Covenants and enforceable by the courts in India3

. 

There is a growing consciousness in the international community of 

the negative effects of terrorism in all its forms on the full enjoyment of 

human rights, fundamental freedoms, on the establishment of Rule of law and 

democratic freedoms as enshrined in the United Nations Charter and the 

International Covenants on Human Rights. All States are required to suppress 

all and any form of terrorist activities within their borders as terrorism 

represented globalization of fear and concept for the role ofinternationallaw4
• 

It was reported that it was unprecedented in the United Nations 

history for 168 member States to participate in the discussion of a single 

1 Novel Morris and Gordon Hawkins, The Honest Politician's Guide to Crime Control, 1970, 
Chicago University Press, at 2. 

2 David M. Walker, The Oxford Companion to Law (1980). 
3 Section 2 (d) of The Protection of Human Rights Act, 1993, 'human rights' means the rights 

relating to life, liberty, equality and dignity of the individual guaranteed by the Constitution 
or embodied in the International Covenants and enforceable by courts in India. 

4 Y. Lakshmi G. Rao, Terrorism And its Impact on Human Rights, AIR (J) 2002,at 183-187. 
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agenda item on international terrorism which started on 1st of October, 2001, 

which demonstrated the seriousness with that the International Community 

regarded acts of terrorism as assaults on the civilization itself. Terrorism is 

one of the dreadful phenomenons of the present time. The dangerous trend 

towards an expansion of its scope had turned it into a real threat to mankind. 

In consideration of the human rights dimension of terrorism, it is not only the 

number of victims that should be taken into account but also its impact on the 

victims, the society and the state5
• Killing of innocent people, destroying their 

property and creating an atmosphere of terror and fear in their minds violate 

the human rights of these innocent victims6
• 

The issue of terrorism and human rights has long been a concern of the 

United Nations human rights program, but it has become more urgent 

following the attack of 11 September 2001 on the United States of America 

and the worldwide surge in acts of terrorism subsequent. Office of the High 

Commissioner for Human Rights condemns terrorism unequivocally and 

recognizes the duty of States to protect those living within their jurisdictions 

from terrorism. 

The Office of the High Commissioner for Human Rights has placed a 

priority on protection of human rights, notably the right to life, and the 

question of protecting human rights in the context of counter-terrorism 

measures. The Secretary-General, the High Commissioner for Human Rights, 

and others in the United Nation system have emphasized that all must 

rigorously respect these human rights norms, including in states of emergency. 

As Secretary-General Kofi Annan stated at a special meeting of the Security 

Council's Counter-Terrorism Committee with International, Regional, and 

Sub-Regional Organizations, on 6 March 2003: 

5 56th General Assembly of United Nations meeting held on 5th October 2001. 
6 Ibid note 4. 
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"Our responses to terrorism, as well as our efforts to thwart it and 
prevent it, should uphold the human rights that terrorists aim to 
destroy. Respect for human rights, fundamental freedoms and the rule 
of law are essential tools in the effort to combat terrorism - not 
privileges to be sacrificed at a time of tension." 7 

On 28 September 2001, the Security Council adopted Resolution 1373 

under Chapter VII of the United Nation Charter;8 obligating States to 

implement more effective counter-terrorism measures at the national level and 

to increase international cooperation in the struggle against terrorism. The 

resolution created the Counter-Terrorism Committee (CTC) to monitor action 

on this issue and to receive reports from States on measures taken. Former 

High Commissioner Mary Robinson and the late High Commissioner Sergio 

Vieira de Mello both addressed the Counter-Terrorism Committee, urging it to 

take account of human rights in its review of counter-terrorism measures. Mr. 

Vieira de Mello, speaking to the Counter-Terrorism Committee in October 

2002, stated his conviction that "the best - the only - strategy to isolate and 

defeat terrorism is by respecting human rights, fostering social justice, 

enhancing democracy and upholding the primacy of the rule of law." Since 

then, the Counter-Terrorism Committee and the United Nation Human Rights 

Committee have exchanged briefings on their working methods and areas of 

concern. 

In resolution 1456 (2003), the Security Council declared that "States 

must ensure that any measure taken to combat terrorism comply with all their 

obligations under international law, and should adopt such measures in 

accordance with international law, in particular international human rights, 

refugee, and humanitarian law9
." Human rights law has sought to strike a fair 

balance between legitimate national security concerns and the protection of 

fundamental freedoms. It acknowledges that States must address serious and 

genuine security concerns, such as terrorism. The balance is reflected in the 

7 General Assembly of United Nations meeting held on 6th March 2003. 
8 The Security Council adopted Resolution 1373. 
9 The Security Council adopted Resolution 1456. 
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International Covenant on Civil and Political Rights (ICCPR) as well as in 

regional instruments. 

Threats to national security may, under very specific conditions, lead 

to a state of emergency under which certain rights are subject to derogation 

(suspension). However, certain rights are never subject to derogation. The 

question of states of emergency and derogation is addressed in Article 4 of the 

ICCPR. In July 2001, the United Nation Human Rights Committee adopted 

General Comment No. 29, concerning ICCPR Article 4, in which it clarified 

the scope . of non-derogable rights and identified elements, which cannot be 

subject to lawful derogation. Despite the importance of the fight against 

terrorism, some United Nation human rights bodies have expressed concern 

that counter-terrorism measures may infringe on human rights. For example, 

United Nation special rapporteurs and independent experts, at their annual 

meeting in Geneva in June 2003, adopted the following joint statement10
: 

The special rapporteurs and independent experts express alarm at the 
growing threats against human rights, threats that necessitate a 
renewed resolve to defend and promote these rights. They also note the 
impact of this environment on the effectiveness and independence of 
special procedures. II 

Although they share in the unequivocal condemnation of terrorism, 

they voice profound concern at the multiplication of policies, legislation and 

practices increasingly being adopted by many countries in the name of the 

fight against terrorism, which affect negatively the enjoyment of virtually all 

human rights - civil, cultural, economic, political and social. 

They draw attention to the dangers inherent in the indiscriminate use 

of the term "terrorism", and the resulting new categories of discrimination. 

They recall that, in accordance with the International Covenant on Civil and 

Political Rights and pursuant to the Convention against Torture and Other 

Cruel, Inhuman or Degrading Treatment or Punishment, certain rights are 

10 E/CNA/2004/4, annex 1. 
u Ibid 
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non-derogable and that any measures of derogation from the other rights 

guaranteed by the Covenant must be made in strict conformity with the 

provisions of its Article 412
• 

The special rapporteurs and independent experts deplore the fact that, 

under the pretext of combating terrorism, human rights defenders are 

threatened and vulnerable groups are targeted and discriminated against on the 

basis of origin and socio-economic status, in particular migrants, refugees and 

asylum-seekers, indigenous peoples and people fighting for their land rights or 

against the negative effects of economic globalization policies. 

They strongly affirm that any measures taken by States to combat 

terrorism must be in accordance with States' obligations under the 

international human rights instruments. 

They are determined, in the framework of their respective mandates, to 

monitor and investigate developments in this area and call upon all those 

committed to respect for human rights, including the United Nations, to be 

vigilant to prevent any abuse of counter-terrorism measures. 

Office of the High Commissioner for Human Rights action on the 

issue of human rights and terrorism is guided in part by General Assembly13 

and Commission on Human Rights14 "Protection of human rights and 

fundamental freedoms while countering terrorism". These resolutions call on 

the High Commissioner's office to: 

a) examine the question of the protection of human rights and 

fundamental freedoms while countering terrorism, taking into account reliable 

information from all sources; 

b) make general recommendations concerning the obligation of States 

12 Convention Against Torture and other Cruel, Inhuman and Degrading Treatment or 
Punishment 1984 came in to force on 1987. 

13 General Assembly Resolution 58/187 (2003). 
14 Security Council Resolution 2003/68. 
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to promote and protect human rights and fundamental freedoms while taking 

actions to counter terrorism; and 

c) provide assistance and advice to States, upon their request, on the 

protection of human rights and fundamental freedoms while countering 

terrorism, as well as to relevant United Nations bodies. The issue of human 

rights and terrorism is also addressed in General Assembly15 and Commission 

on Human Rights16
• 

The Office of the High Commissioner for Human Rights also 

implements the findings ofthe Secretary-General's Policy Working Group on 

Terrorism, in particular its sub-group on human rights and terrorism. Based on 

a Policy Working Group recommendation, the Office published in 2003 the 

Digest of Jurisprudence17 of the United Nations and Regional Organizations 

on the Protection of Human Rights while Countering Terrorism. The Digest, 

which is available as an Office of the High Commissioner for Human Rights 

publication, makes several important contributions, for example by clarifying 

the concept of non-derogable rights under both the United Nations and 

regional human rights systems. It addresses the core principles of necessity 

and proportionality, which are fundamental to lawful counter-terrorism 

measures. Through excerpts from findings of the United Nations and regional. 

human rights bodies, the Digest shows concerns that have been expressed over 

practices which are in use or under consideration by States today, such as the 

use of military tribunals to try civilians, and detention practices which 

disregard recognized international standards. 

In 1997, the Sub-Commission on the Promotion and Protection of 

Human Rights recommended the appointment of a Special Rapporteur to 

conduct a comprehensive study on human rights and terrorism. The Special 

Rapporteur Ms. Kalliopi Koufa, Greece has submitted a series of reports to the 

15 General Assembly Resolution 58/174,2003. 
16 Security Council Resolution 2003/37. 
17 www.undoc.org. 
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Sub-Commission since then. 

Justice Krishna Iyer, the eminent Judge and commentator also opposed 

POT A in spite of admitting that "terrorism is dangerous and its ubiquity 

makes the menace a cause for constemation."18 He warned that in the 

semblance of anti- terrorist enactment, every thing precious in our 

constitutionally sanctified criminal justice couldn't be subverted. He 

approvingly quoted the United Nations High Commissioner for Human Rights 

Marry Robinson who warned governments that 'measures to eradicate 

terrorism must not lead to excessive curbs on human rights and fundamental 

freedoms '19
• 

Arun Shouri argued that "under the Unlawful Activities Act, 1967, only 

those individuals or organizations that aim at disrupting the sovereignty and 

integrity of the country can be proceeded against. The terrorist don sitting in 

Dubai exercising murderous control over the film world is not threatening the 

sovereignty ofthe country ... ?" He further asks that "can it be anyone's case 

that while it is all right to require a person on whom some computer hard disk 

are found to prove his innocence, it is wrong and diabolic to require him to do 

so if RDX and AK- 47 are found?"20 

The publication of the Digest of Jurisprudence of the United Nations 

and Regional Organizations on the Protection of Human Rights While 

Countering Terrorism, on 13 August 2003 in a meeting with out voting21
; 

1. Strongly condemns all acts, methods and practices of terrorism as 

criminal and unjustifiable, wherever and by whosoever committed; 

18 G.B. Reddy, Indian Legal Regime Relating to Prevention ofTerrorism: An Analysis, 
Terrorism in South Asia: Views from India, (2004) New Delhi, India Research Press at 
256. 

19 See, V. R. Krishna Iyer, Legally Speaking, 2002, Delhi, Universal Law Publication Co. Ltd, 
at242. 

20See, his interview "TADA was never a POTO Prototype- Clearing Some More 
Misapprehensions about the New Terrorism Ordinance", The Hindustan Times, 12 November 
2001. 

21 www.unodc.org. 
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2. Recalls that States must ensure that all measures adopted to combat 

terrorism comply with their obligations under international human 

rights law, international refugee law and international humanitarian 

law; 

3. Emphasizes that States have the obligation, under international law, to 

protect all persons within their jurisdiction against terrorist acts, and to 

pursue and punish their perpetrators, in full respect of international 

human rights standards; 

4. Notes that several important studies submitted this year to the Sub

Commission address, from different standpoints, the problem of 

respect for human rights in the fight against terrorism; 

5. Decides, with a view to rationalizing the work of the Sub-Commission 

on the subject, to rename the existing sub-item 6 (c) "New priorities, in 

particular terrorism and counter-terrorism" to study the compatibility 

of counter-terrorism measures, both legislation and other activities 

adopted at the national, regional and international levels, particularly 

those adopted after 11 September 2001, with international human 

rights standards, giving particular attention to their impact on the most 

vulnerable groups, with a view to elaborating detailed guidelines; 

6. Also decides to appoint Ms. K. Koufa as coordinator, with a mandate 

to gather the necessary documentation for the effective work of the 

Sub-Commission; 

7. Requests Governments, intergovernmental organizations, national 

institutions for the protection and promotion of human rights, experts 

and non-governmental organizations to provide the coordinator and the 

Sub-Commission with all pertinent and precise information in this 

respect22
• 

22 Sub-Commission on the Promotion and Protection of Human Rights 2003/15. Effects of 
measures to combat terrorism on the enjoyment of human rights. 
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1. Amnesty International 

According to the Amnesty International report there was increasing 

concern at the erosion of human rights protections in the context of "anti

terrorism" measures against armed political groups, and continuing communal 

tensions. Systemic discrimination against vulnerabl~ groups - including 

women, religious minorities, dalits and adivasis (tribal people) - was 

exacerbated by widespread use of security legislation, political interference 

with the criminal justice system and slow judicial proceedings in a continuing 

climate of impunity. Tensions remained high in the state of Gujarat in the 

aftermath of widespread communal violence in 2002. Witnesses to the 

violence and human rights defenders were threatened and concerns grew 

about the impartiality of institutions of the criminal justice system in the state, 

including the police, prosecution service and elements of the judiciary. A 

committee constituted by the Ministry of Home Affairs suggested 

recommendations for the reform of the criminal justice system which could 

potentially undermine human rights protections even further23
• 

2. Security Legislations 

The Prevention of Terrorism Act (POTA)24 continued to be used to 

detain political opponents and members of minority populations. The lapsed 

Terrorist and Disruptive Activities Act continued to be used to arrest people in 

Jammu and Kashmir by linking them to cases filed before 1995. Preventive 

arrest and detention provisions contained in other security laws as well as in 

the Code of Criminal Procedure25 were also misused against political and 

human rights activities. 

23 Malimath, Report of Criminal Justice System Reform Committee, Ministry of Home 
Affairs, Government of India. 

24 The Prevention of Terrorism Act, 2002. 
25 Code of Criminal Procedure, 1973, herein referred as Code. 
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There were grave concerns about recommendations of the Malimath 

Committee26 to incorporate into criminal law several provisions of the 

Prevention of Terrorism Act, which violate international human rights 

standards or which, if implemented, would lead to a heightened risk of human 

rights violations. For example, the Committee recommended that confessions 

recorded by a Superintendent of Police (or higher rank), which was also audio 

or video recorded should be admissible as evidence. The provisions of the 

Prevention of Terrorism Act could encourage the use of torture and ill 

treatment by admitting such confessions appeared to have been realized in 

practice. In Gujarat several detainees alleged in court that their confessions 

were extracted under duress. Preventive arrests and detention continued to be 

used against political opponents using state legislation similar to the 

Prevention of Terrorism Act in a number of states including Jammu and 

Kashmir, Andhra Pradesh, Arunachal Pradesh, Kamataka and New Delhi 

Union Territory. Only a handful of high-profile releases had been made by the 

end of the year despite a promise to review all cases of detainees held without 

trial for long periods under security legislation made under the Common 

Minimum Programme adopted by the new state government in Jammu and 

Kashmir. 

3. Human Rights Commission 

The government failed to consider the recommendations made by the 

National Human Rights Commission in 2002 for amendments to the 

Protection of Human Rights Act, 1993 under which the National Human 

Rights Commission operates. These amendments would have permitted the 

National Human Rights Commission to investigate allegations of human 

rights violations committed by the army or paramilitary forces, as well as 

those committed by the police, and incidents that took place more than a year 

before the complaint was made. The government's failure to deal with these 

26 Malimath , Committee on Reforms of Criminal Justice System, Vol. I March (2003), 
Government of India. at 3. 
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amendments served to strengthen impunity for human rights violations. State 

human rights commissions, established in 13 of the 28 states, and continued to 

suffer from lack of resources and expertise.27 

4. Recent Amendments in Protection of Human Rights Act in 2006 

In order to congregate the national as well as international claim for 

the establishment ofNational Human Rights Commission at the national level, 

State HUm.an Rights Commission in States at the State level and Human 

Rights Courts for better protection of human rights a bill was introduced in the 

parliament on 14th May, 1993.28 The Act came in to force on 28th September 

1993, i.e., the date when The Protection of Human Rights Ordinance was 

promulgated. 29 

The Act defines human rights in Section 2 ( d)30 and also defines 

International Covenants.31 For the purpose of providing speedy trial of 

offences arising out of violation of human rights, the State Government may, 

with the concurrence of the Chief Justice of the High Court, by notification, 

specify for each district a Court of Session to be a Human Rights Court to try 

the said offences. 

Provided that nothing in this section shall apply if 

(a) a Court of Session is already specified as a special court; or 

(b) a special court is already constituted, for such offences under any other 

27 Report of National Human Right Commission 2005. 
28 The Act received the assent of the of the President on January 8, 1994 and published in the 

Gazette of India, Extra, Part II, Section 1 dated lOth January, 1994, at 1-16 St.No. 10. 
29 Section 1 (3) The Protection Of Human Rights Act, 1993, hereinafter referred to as the 

PHRA. 
30 Section 2 (d) ofPHRA provides, "human rights" means the rights relating to life, liberty, 

equality and dignity of the individual guaranteed by the Constitution or embodied in the 
International Covenants and enforceable by courts in India. 

31 Section 2 (f) ofPHRA says, "International Covenants" means the International Covenant 
on Civil and Political Rights and the International Covenant on Economic, Social and 
Cultural rights adopted by the General Assembly of the United Nations on the 16'h 
December, 1966 and such other Covenant or Convention adopted by the General Assembly 
of the United Nations as the Central Government may, by notification, specify" 
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law for the time being in force. 32 

To deal with human rights violation cases it is not mandatory but 

discretionary to specify any Court of Sessions to be a Human Rights Courts. 

The Central Govenunent has been empowered to constitute a body to be 

known as the National Human Rights Commission33
• Accordingly, the 

National Human Rights Commission has been constituted under the 

Protection of Human Rights Act, 199334.There were additional ex-officio 

members,35 their functions are same but they do not inquire suo moto into or 

on petition presented by the victims or any other person on behalf of the 

victim, complaints of Human Right Violations?6 

The National Human Rights Commission was established under the 

Protection of Human Rights Act 1993, and amended by the Protection of 

Human Rights (Amendment) Act, 2006. The references cited are from the 

Protection of Human Rights Act 1993, as amended. The National Human 

Rights Commission is empowered to carry out a wide range of functions, 

including: to intervene in Court proceedings involving allegations of human 

rights abuses, study treaties and other international human rights instruments 

and make recommendations for their effective implementation, undertake and 

promote research in the field ofhuman rights, and many other functions. 

32 Section 2 (e) read with section 30 ofPHRA. 
33 Section 3 (I) of PHRA provides, The Central Government shall constitute a body to be 

known as the National Human Rights Commission to exercise the powers conferred upon, 
and to perform the functions assigned to it, under this Act. 

34 Section 3 (2) ofPHRA provides, The Commission shall consist of 
(a) a Chairperson who has been a Chief Justice of the Supreme Court; 
(b) one Member who is or has been, a Judge of the Supreme Court; 
(c) one Member who is, or has been, the Chief Justice of a High Court; 
(d) two Members to be appointed from amongst persons having knowledge of, or practical 
experience in, matters relating to human rights. 

35 Section (3) ofPHRA says, The Chairperson ofthe National Commission for Minorities, the 
National Commission for the Scheduled Castes, the National Commission for the Scheduled 
Tribes and the National Commission for Women shall be deemed to be Members of the 
Commission for the discharge of functions specified in clauses (b) to OJ of section. 

36 Ibid. 
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Section 12(a)37 provides that the National Human Rights Commission 

is allowed to 'inquire, suo moto or on a petition to it by a victim or any person 

on his behalf, into complaints of- (i) violation of human rights or abetment 

thereof or (ii) negligence in the prevention of such violation, by a public 

servant.' Article 36(1)38 provides that the National Human Rights Commission 

cannot accept petitions on matters which are already pending before a State 

Commission, and under Article 36(2)39 the National Human Rights 

Commission cannot accept petitions after the expiry of one year from the date 

of the alleged human rights violations. 

Under Article 1340 of the Protection of Human Rights Act 1993, the 

National Human Rights Commission has 'all the powers of a civil court' 

while inquiring into complaints. During investigation the National Human 

Rights Commission may: 'summon and enforce attendance of any person and 

examine him' ,41 'require the discovery and production of any document'42 

and 'requisition any public record or copy thereof from any office'43
• The 

National Human Rights Commission may 'also call for information from the 

37 Section 12 (a) of PHRA says, function performed by commission:(a) inquire, suo motu or 
on a petition presented to it by a victim or any person on his behalf or on a direction or 
order of any court, into complaint of 
(i) violation of human rights or abetment thereof; or 
(ii) negligence in the prevention of such violation, by a public servant. 

38 Section 36 (I) of PHRA provides, Matters not subject to jurisdiction of the Commission 
(1) The Commission shall not inquire into any matter which is pending before a State Commission or 
any other Commission duly constituted under any law for the time being in force. 

39 Section 36 (2) of PHRA says, The Commission or the State Commission shall not inquire into any 
matter after the expiry of one year from the date on which the act constituting violation of human 
rights is alleged to have been committed. 

40 Section 36 (2) of PHRA provide, Powers relating to inquiries (1) The Commission shall, while 
inquiring into complaints under this Act, have all the powers of a civil court trying a suit under the 
Code of Civil Procedure, 1908, and in particular in respect of the following matters, namely: 
(a) summoning and enforcing the attendance of witnesses and examining them on oath; 
(b) discovery and production of any document; 
(c) receiving evidence on affidavits; 
(d) requisitioning any public record or copy thereof from any court or office; 
(e) issuing commissions for the examination of witnesses or documents; 
(/) any other matter which may be prescribed. 

41 Article 14 (2) (a) ofPHRA says, For the purpose of investigating into any matter pertaining to the 
inquiry, any officer or agency whose services are utilised under sub-section (1) may, subject to the 
direction and control ofthe Commission:-(a) summon and enforce the attendance of any person and 
examine him. 

42 Article 14 (2) (b) of PHRA provides, require the discovery and production of any document. 
43 Article 14 (2) (c) ofPHRA says, requisition any public record or copy thereof from any office. 
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Central Government or any State Government or any other authority or 

organization subordinate thereto within such time as may be specified by it'44 

If this information is not received within the due time limits, the National 

Human Rights Commission 'may proceed to inquire into the complaint on its 

own'4s. 

If the National Human Rights Commission inquiry discloses the 

commission of violation of human rights or negligence in the prevention of 

human rights by a public servant, there are certain recommendations, which 

the National Human Rights Commission can make to the concerned 

Government or authority. It may recommend a 'payment of compensation or 

damages to the complainant or to the victim or the members of his family' as 

it considers necessary46
• It may recommend the initiation of 'proceedings for 

prosecution or such other suitable action' as it deems fit 'against the 

concerned person or persons '47
• It also has the power to make any other 

recommendation it deems fit48
• It may 'approach the Supreme Court or the 

High Court concerned for such directions, orders or writs as that Court may 

deem fit against concerned person or persons'49
• It may 'recommend to the 

concerned Government or authority at any stage of the inquiry for the grant of 

44 Article 17(i) of PHRA says, The Commission while inquiring into the complaints of violations of 
human rights may--(i) call for information or report from the Central Government or any State 
Government or any other authority or organisation subordinate thereto within such time as may be 
specified by it:-Provide that-
(b) if, on receipt of information or report, the Commission is satisfied either that no further inquiry is 

required or that the required action has been initiated or taken by the concerned Government or 
authority, it may not proceed with the complaint and inform the complainant accordingly. 

45 Article 17(i) (a) of PHRA provides, if the information or report is not received within the 
time stipulated by the Commission, it may proceed to inquire into the complaint on its own. 

46 Article 18 (a) (i) of PHRA provides, The Commission may take any of the following .steps 
during or upon the completion of an inquiry held under this Act, namely:-(a) where the 
inquiry discloses the commission of violation of human rights or negligence in the 
prevention of violation of human rights or abetment thereof by a public servant, it may 
recommend to the concerned Government or authority-
(i) to make payment of compensation or damages to the complainant or to the victim or the 
members of his family as the Commission may consider necessary. 

47 Article 18 (a) (ii) of PHRA provides, to initiate proceedings for prosecution or such other 
suitable action as the Commission may deem fit against the concerned person or persons. 

48 Article 18 (a) (iii) ofPHRA provides, to take suchforther action as it may think fit. 
49 Article 18 (b) ofPHRA says, approach the Supreme Court or the High Court concerned/or 

such directions, orders or writs, as that Court may deem necessary. 
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such immediate interim relief to the victim or the members ofhis family as the 

Commission may consider necessary' 50
• There are also procedures that the 

National Human Rights Commission is obliged to take. It must 'send a copy 

of its inquiry report together with its recommendations to the concerned 

Government or authority' and they must reply with comments on the report, 

including action taken within one month unless the National Human Rights 

Commission specifies longer51
• The National Human Rights Commission 

must publish its inquiry report, with its recommendations and the Government 

replies52
• Thus the main powers of the National Human Rights Commission 

are limited to recommending measures although it may recommend anything 

it deems fit, and publishing the human rights violation and government action 

or inaction in relation to it. 

The National Commission of Human Rights recommended the 

following modified procedures to be followed by the State Governments in all 

cases of deaths in the course of police action 53
: 

i) The officer in charge of a Police Station after receiving 

50 Article 18 (c) of PHRAsays, recommend to the concerned Government or authority at any stage of the inquiry for 
the grant of such immediate interim relief to the victim or the members of his family as the Commission may 
consider necessary. 

51 Article 18 (e) of PHRA says, the Commission shall send a copy of its inquiry report together with its 
recommendations to the concerned Government or authority and the concerned Government or authority shall, 
within a period of one month, or such further time as the Commission may allow, forward its comments on the 
report, including the action taken or proposed to be taken thereon, to the Commission. 

52 Article 18 (f) ofPHRA says, the Commission shall publish its inquiry report together with the comments of the 
concerned Government or authority, if any, and the action taken or proposed to be taken by the concerned 
Government or authority on the recommendations of the Commission. 

53 NHRC's Guidelines on encounter deaths (2003) On a careful consideration of the whole matter, the Commission 
recommends following modified procedure to be followed by the State Governments in all cases of deaths in the 
course of police action:-
A. When the police officer in charge of a Police Station receives information about the deaths in an encounter 
between the Police party and others, he shall enter that information in the appropriate register. B. Where the 
police officers belonging to the same Police Station are members of the encounter party, whose action resulted in 
deaths, it is desirable that such cases are made over for investigation to some other independent investigating 
agency, such as State CB CID. C. Whenever a specific complaint is made against the police alleging commission 
of a criminal act on their part, which makes out a cognizable case of culpable homicide, an FIR to this effect must 
be registered under appropriate sections of the LP.C. State CB CID shall invariably investigate such case. D. A 
Magisterial Inquiry must invariably be held in all cases of death. which occur in the course of police action. The 
next of kin of the deceased must invariably be associated in such inquiry. E. Prompt prosecution and disciplinary 
action must be initiated against all delinquent officers found guilty in the magisterial enquiry/ police investigation. 
F. Question of granting of compensation to the dependents of the deceased would depend upon the facts and 
circumstances of each case. G. No out-of-tum promotion or instant gallantry rewards shall be bestowed on the 
concerned officers soon after the occurrence. It must be ensured at all costs that such rewards are given! 
recommended only when the gallantry of the concerned officer is established beyond doubt. H. The Director 
General of Police shall send a six monthly statement of all cases of deaths in police action in the State to the 
Commission, so as to reach its office by the 15th day of January and July respectively. 

206 



information about the deaths in an encounter between the Police 

party and others, needs to register the case in first instance. 

ii) Investigation by some independent investigating agency. 

iii) First Information Report of custodial death must be registered 

under appropriate sections of the Indian Penal Code and State 

Central Branch of Crime Investigation Department should 

investigate such case. 

iv) A Magisterial Inquiry is to be held in all cases of custodial death, 

the next of kin ofthe deceased must be associated in such inquiry. 

v) Prompt prosecution and disciplinary action must be initiated 

against all delinquent officers found guilty in the magisterial 

enquiry/ police investigation. 

vi) Question of granting of compensation to the dependents of the 

deceased would depend upon the facts and circumstances of each 

case. 

vii) No out-of-turn promotion or instant gallantry rewards shall be 

bestowed on the concerned officers soon after the occurrence 

The Director General of Police shall send a six monthly statement of 

all cases of deaths in police action in the State to the Commission, so as to 

reach its office by the 15th day of January and July respectively54
• The 

Commission further requested that the concerned authorities of the State are 

54 NHRC's Guidelines on encounter deaths (2003) provides: The statement may be sent in the 
following format along with post-mortem reports and inquest reports, wherever available 
and also the inquiry reports: 
I. Date and place of occurrence 
2. Police Station, District. 
3. Circumstances leading to deaths: 

i. Self defence in encounter 
ii. In the course of dispersal of unlawfUl assembly 
iii. In the course of effecting arrest. 

4. Brief facts of the incident 
5. Criminal Case No. 
6. Investigating Agency 
7. Findings of the magisterial Inquiry/enquiry by Senior Officers: 

a. disclosing in particular names and designation of police officials, if found responsible 
for the death; and 
b. whether use of force was justified and action taken was lawful. 
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given appropriate instructions in this regard so that these guidelines are 

adhered to both in letter and in spirit. 

The National Human Rights Commission soon after its constitution in 

October 1993, called upon the law and order agencies at the district level 

throughout the country to report matters relating to custodial · death and 

custodial rape within 24 hours of occurrence. Since then ordinarily reports of 

such incidents have been coming to the Commission through the official 

· district agencies. The Commission is deeply disturbed over the rising 

incidents of death in police lock-up and jails. Scrutiny of the reports in respect 

of all these custodial deaths by the Commission very often shows that the 

postmortem in many cases has not been done properly. Usually the reports are 

drawn up casually and do not at all help in the forming of an opinion as to the 

cause of death. The Commission has formed an impression that a systematic 

attempt is being made to suppress the truth and the report is merely the police 

version of the incident. The post-mortem report was intended to be the most 

valuable record and considerable importance was being placed on this 

document in drawing conclusions about the death. 

The Commission is of a prima-facie view that the local doctor 

succumbs to police pressure, which leads to distortion of the facts. The 

Commission would like that all postmortem examinations done in respect of 

deaths in police custody and in jails should be video-filmed and cassettes be 

sent to the Commission along with the post-mortem report. The Commission 

is alive to the fact that the process of video filming will involve extra cost but 

you would agree that human life is more valuable than the cost of video 

filming and such occasions should be very limited. State was instructed by the 

commission to immediately sensitise the higher officials in the state police to 

introduce video filming of post mortem examination with effect from 1st 

October 1995. 
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It was felt that the Autopsy Report forms now in use in the various 

States, are not comprehensive and, therefore, do not serve the purpose and 

also give scope for doubt and manipulation. The Commission, therefore, 

decided to revise the autopsy form to plug the loopholes and to make it more 

incisive and purposeful. The Commission, after ascertaining the views of the 

States and discussing with the experts in the field and taking into 

consideration, though not entirely adopting, the U.N. Model Autopsy protocol, 

has prepared a Model Autopsy form enclosed in the guidelines. 

4. NHRC GUIDELINES REGARDING ARREST 

Arrest involves restriction of liberty of a person arrested and therefore, 

infringes the basic human rights of liberty. Nevertheless the Constitution of 

India as well as International human rights law recognises the power of the 

State to arrest any person as a part of its primary role of maintaining law and 

order. The Constitution requires a just, fair and reasonable procedure 

established by law under which alone such deprivation of liberty is 

permissible. 

Although Article 22( 1) of the Constitution provides that every person 

placed under arrest shall be informed as soon as may be the ground of arrest 

and shall not be denied the right to consult and be defended by a lawyer of his 

choice and ·S.50 of the Code of Criminal Procedure, 1973 requires a police 

officer arresting any person to" forthwith communicate to him full particulars 

of the offence for which he is arrested or other grounds for such arrest". In 

actual practice these requirements are observed more in the breach. 

Likewise, the requirement of production of the arrested person before 

the court promptly which is mandated both under the Constitution55 is also not 

adhered to strictly. A large number of complaints pertaining to Human Rights 

violations are in the area of abuse of police powers, particularly those of arrest 

55 Article 22(2)] and Section 57 of the Code. 
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and detention. It has, therefore, become necessary, with a view to narrowing 

the gap between law and practice, to prescribe guidelines regarding arrest 

even while at the same time not unduly curtailing the power of the police to 

effectively maintain and enforce law and order and proper investigation. 

A. PRE-ARREST 

• The power to arrest without a warrant should be exercised only after a 

reasonable satisfaction is reached, after some investigation, as to the 

genuineness and bonafide of a complaint and a reasonable belief as to 

both the person's complicity as well as the need to affect arrest. 56 

• Arrest cannot be justified merely on the existence of power, as a 

matter of law, to arrest without a warrant in a cognizable case. 

• After Joginder Kumar 's57 pronouncement of the Supreme Court the 

question 54 whether the power of arrest has been exercised reasonably 

or not is clearly a justiciable one. 

• Arrest in cognizable cases may be considered justified in one or other 

of the following circumstances:(i) The case involves a grave offence 

like murder, dacoity, robbery, rape etc. and it is necessary to arrest the 

suspect to prevent him from escaping or evading the process of 

law.(ii) The suspect is given to violent behaviour and is likely to 

commit further offences. (iii) The suspect requires to be prevented 

from destroying evidence or interfering with witnesses or warning 

other suspects who have not yet been arrested. (iv) The suspect is a 
habitual offender who, unless arrested, is likely to commit similar or 

further offences 58
• 

• Except in heinous offences, as mentioned above, an arrest must be 

avoided if a police officer issues notice to the person to attend the 

56 Joginder Kumar v State of UP, AIR 1994 SC 1349. 
57 Ibid 
58 3rd Report of National Police Commission 
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police station and not leave the station without permission. 59 

• The power to arrest must be avoided where the offences are bailable 

unless there is a strong apprehension of the suspect absconding. 

• Police officers carrying out an arrest or interrogation should bear clear 

identification and name tags with designations. The particulars of 

police personnel carrying out the arrest or interrogation should be 

recorded contemporaneously, in a register kept at the polic~ station. 

B. ARREST 

• As a rule use of force should be avoided while effecting arrest. 

However, in case of forcible resistance to arrest, minimum force to 

overcome such resistance may be used. However, care must be taken 

to ensure that injuries to the person being arrested, visible or 

otherwise, is avoided. 

• The dignity of the person being arrested should be protected. Public 

display or parading of the person arrested should not be permitted at 

any cost. 

• Searches of the person arrested must be done with due respect to the 

dignity of the person, without force or aggression and with care for the 

person's right to privacy. Other women with should only make 

searches of women strict regard to decencl0
• 

• The use of handcuffs or leg chains should be avoided and if at all, it 

should be resorted to strictly in accordance with the law repeatedly 

explained and mandated in judgement of the Supreme Court in Prem 

Shanker Shukla v. Delhi Adminstration61 and Citizen for Democracy v. 

State of Assam62
• 

• As far as is practicable women police officers should be associated 

59 Ibid note 4. 
60 Section 51 (2) ofthe Code. 
61 AIR 1980 SC 1535. 
62 AIR 1996 SC 2193. 
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where the person or persons being arrested are women. The arrest of 

women between sunset and sunrise should be avoided. 

• Where children or juveniles are sought to be arrested, no force or 

beatings should be administered under any circumstances. Police 

Officers, may for this purpose, associate respectable citizens so that 

the children or juveniles are not terrorise and minimal coercion is used. 

• Where the arrest is without a warrant, the person arrested has to be 

immediately informed of the grounds of arrest in a language, which he 

or she understands. Again, for this purpose, the police, if necessary 

may take the help of respectable citizens. These grounds must have 

already been recorded in writing in police records. The person arrested 

should be shown the written reasons as well and also given a copy on 

demand.63 

• The arrested person can, on a request made by him or her, demand that 

a friend, relative or other person known to him be informed of the fact 

of his arrest and the place of his detention. The police should record in 

a register the name of the person so informed. 64 

• If a person is arrested for a bailable offence, the police officer should 

inform him of his entitlement to be released on bail so that he may 

arrange for sureties. 65 

• Apart from informing the person arrested of the above rights, . the 

police should also inform him of his right to consult and be defended 

by a lawyer of his choice. He should also be informed that he is 

entitled to free legal aid at state expense. 66 

• When the person arrested is brought to the police station, he should, if 

he makes a request in this regard, be given prompt medical assistance. 

He must be informed of this right. Where the police officer finds that 

the arrested person is in a condition where he is unable to make such 

63 Section 50 (1) of the Code. 
64 Ibid note 4. 
65 Section 50 (2) of the Code. 
66 D. K Basu v State of West Bengal, AIR 1997 SC 610. 
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request but is in need of medical help, he should promptly arrange for 

the same. This must also be recorded contemporaneously in a register. 

The female requesting for medical help should be examined only by a 

female registered medical practitioner.67 

• Information regarding the arrest and the place of detention should be 

communicated by the police officer affecting the arrest without any 

delay to the police Control Room and District I State Headquarters. 

There must be a monitoring mechanism working round the clock. 

• As soon as the person is arrested, police officer affecting the arrest 

shall make a mention of the existence or non-existence of any injury 

on the person of the arrestee in the register of arrest. If any injuries are 

found on the person of the arrestee, full description and other 

particulars as to the manner in which the injuries were caused should 

be mentioned in the register, which entry shall also be signed by the 

police officer and the arrestee. At the time of release of the arrestee, a 

certificate to the above effect under the signature of the police officer 

shall be issued to the arrestee. 

• If the arrestee has been remanded to police custody under the orders of 

the court, the arrestee should be subjected to medical examination by a 

trained Medical Officer every 48 hours during his detention in custody 

by a doctor on the panel of approved doctors appointed by Director, 

Health Services of the concerned State or Union Territory. At the time 

of his release from the police custody, the arrestee shall be got 

medically examined and a certificate shall be issued to him stating 

therein the factual position of the existence or nonexistence of any 

injuries on his person. 

C. POST ARREST 

• The person under arrest must be produced before the appropriate court 

67 Section 53 of the Code. 
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within 24 hours of the arrest. 68 

• The person arrested should be permitted to meet his lawyer at any time 

during the interrogation. 

• The interrogation should be conducted in a clearly identifiable place, 

which has been notified for this purpose by the Government. The place 

must be accessible and the relatives or friend of the person arrested 

must be informed ofthe place of interrogation taking place. 

• The methods of interrogation must be consistent with the recognised 

rights to life, dignity and liberty and right against torture and 

degrading treatment. 

This is an incredibly worrying state if complaints are not registered 

they cannot be examined by the National Human Rights Commission and 

human rights issues cannot be resolved. If National Human Rights 

Commission does not examine all cases, its ability to protect human rights in 

India is seriously compromised. The National Human Rights Commission will 

be much more effective at protecting and promoting human rights if the 

following steps are taken: 

1. All complaints must be registered. In the event of non-registration there 

must be some mechanism for complaints. A study should be undertaken as 

to find out why complaints are not always registered, and in this way the 

cause can be tackled effectively. 

2. The National Human Rights Commission must make it compulsory for all 

State responses to be forwarded to the complainants. A mechanism should b 

established whereby this happens automatically. It is also important that the 

response be forwarded without censorship. 

3. The National Human Rights Commission must follow up all its requests for 

information. If information is not given in a timely manner, they must pester 

the State authorities until they respond. They could also publicize the States 

schedule failings in order to pressure the concerned authorities. 

68 Section 56 and 57 of the Code. 
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4. The National Human Rights Commission must strongly encourage the State 

authorities to follow its recommendations. It should publicize its 

recommendations together with the authority's responsive action or inaction. 

In this way the State authorities may be pressurized to justify their actions. 

6. Impunity 

Members of the security services continued to enjoy virtual impunity 

for human rights violations. In Punjab a culture of impunity, developed within 

the criminal justice system during the period of widespread-armed political 

opposition in the mid-1990s, continued to prevail. This was strengthened by 

provisions contained in special security laws and the Protection of Human 

Rights Act, and by the frequent failure to implement recommendations issued 

by various commissions of inquiry69
• 

In 1996 the Supreme Court had ordered the National Human Rights 

Commission to examine the findings of the Central Bureau of Investigations 

that police officials in Amritsar district had illegally cremated 2,097 people. 

The cremations took place following widespread "disappearances" in police 

custody and possible extrajudicial executions in the mid-1990s. Seven years 

after this decision, the State of Punjab had only just begun to file its affidavits 

on cases under examination by the National Human Rights Commission. 

In Jammu and Kashmir the state government kept its promise made in 

the Common Minimum Programme to assimilate the Special Operations 

Group (SOG), a paramilitary division of the police accused of human rights 

violations, into the regular police. However, the Special Operations Group 

continued to operate as a cohesive unit and despite disciplinary action being 

taken against a few of its members, there continued to be regular reports of 

human rights violations being committed by the Special Operations Group. In 

May, the National Human Rights Commission asked the Chief Secretary of 

69 Ibid 
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Jammu and Kashmir for specific information on the systems used by the state 

authorities to record and investigates allegations of "disappearances" and on 

measures taken to prevent further "disappearances".70 A substantive response 

to the Commission's request remained outstanding at the end of2003. 

Civilians continued to be targeted for gross human rights violations in 

Jammu and Kashmir and scores of allegations of human rights violations were 

made against the security forces, paramilitaries and "renegades" (former 

members of armed opposition groups working with the security forces). 

7. Abuses by Opposition Groups 

There were continuing reports of human rights abuses by armed 

opposition groups against civilians 71
• In Jammu and Kashmir human rights 

abuses by militants persisted at a high level with a reported 344 civilians 

killed in targeted or indiscriminate violence by armed groups in the period 

from January to the end of November. In 2007 Incidents reported from 

January to March was 211, Security Forces Killed were 30, civilian killed 

were 3 7 and terrorist killed was 70 72
• In the states of the northeast, abuses 

included the torture and killings of non-combatants and attacks on civilians by 

naxalites73 (armed left-wing groups) in areas of Andhra Pradesh, Bihar, 

Madhya Pradesh, Orissa and West Bengal. 

8. Human Rights Defenders 

Human rights defenders continued to face accusations of "anti

national" activities, harassment by state agents, political groups and private 

individuals, including threats, preventive arrest and detention, and violence. 

70 Ibid. 
71 Justice B. P. Jeevan Reddy, Report of the Committee to Review the Armed Forces (Special 

Powers) Act, 1958, 6th June 2005. · 
72 See, Status Paper on Internal Security Situation As on March 31, 2007, Government of 

India. 
73 Annual Report of Ministry of Home Affairs 2006, Government of India. 
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There were reports that following an assassination attempt on the 

Chief Minister of Andhra Pradesh in Octoberl, 200374 allegedly by naxalites, 

retaliatory harassment was initiated against human rights defenders. At least 

six members ofthe Andhra Pradesh Civil.Liberties Committee (APCLC) were 

detained for questioning in October in connection with the assassination 

attempt and Andhra Pradesh Civil Liberties Committee activists were put 

under constant surveillance and were repeatedly detained for questioning. In 

November there were growing concerns the Andhra Pradesh Civil Liberties 

Committee could face a ban following statements by the Director General of 

Police indicating that the organization was sympathetic to the naxalites75
• 

9. Death Penalty 

At least 33 people were sentenced to death in 200376
• No executions 

were reported. India's highest courts have ruled that the death penalty can 

only be applied in the "rarest of rare" cases77
• In the absence of any more 

detailed definition, the interpretation of this phrase by judges varied greatly. 

The majority of those sentenced to death are poor and illiterate. The 

government of India does not publish statistical information about the 

implementation of the death penalty. Politicians continued to make statements 

favoring the extension of the death penalty. In mid-2003 the Law Commission 

issued ~ questiorinaire asking citizens to indicate which mode of execution 

should be used when executing those on death row. The argument put forth by 

the 'abolitionist' that execution by any means for any offence is cruel, 

inhuman, barbaric and degrading punishment. Supreme Court of India has 

taken up the matter in many cases 78 and has observed that execution by 

74 Annual Report of Ministry of Home Affairs 2003-04, Government of India. 
75 Ibid 
76 Report of Amnesty International, 2003. 
77 See, Eachan Singh v State of Punjab, AIR 1980 SC 898, Machhi Singh Case, AIR i983 SC 

957, Kehar Singh v. State (Delhi Admn.), AIR 1998 SC 1883, Afsan Guru Case, AIR 2005 
sc 3820. 

78 Ibid See, also Deena v Union of India, AIR 1983 SC 115; Sashi Nayar v Union of India, 
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hanging is not cruel, inhuman, barbaric and unreasonable punishment. 

10. States' Obligations Under Human Rights Law 79 

Human rights law has sought to strike a fair balance between 

legitimate national security concerns and the protection of fundamental 

freedoms. It acknowledges that States must address serious and genuine 

security concerns, such as terrorism. The balance is reflected in the 

International Covenant on Civil and Political Rights (ICCPR)80
, which has 

been ratified or acceded to by 151 States, as well as in regional human rights 

treaties such as the European Convention for the Protection of Human Rights 

and Fundamental Freedoms (ECHR)81
, the American Convention on Human 

Rights (ACHR)82
, and the African Charter on Human and Peoples' Rights. 

The "Guidelines on Human Rights and the Fight against Terrorism", adopted 

by the Committee of Ministers of the Council of Europe on 11 July 2002, 

usefully articulate the balances in the context of the European system. 

Terrorism may, under very specific conditions that will be considered 

below, lead to a state of emergency. Human rights law, notably Article 4 of 

the International Covenant on Civil and Political Rights83
, Article 15 of the 

European Convention for the Protection of Human Rights and Fundamental 

AIR 1992 SC 395. 
79 See, Digest of Jurisprudence of the United Nation and Regional Organizations on the 

Protection of Human Rights While Countering Terrorism, www.unorg.com. 
80 International Covenant on Civil and Political Rights. 
81 European Convention for the Protection of Human Rights and Fundamental Freedoms. 
82 ACHR. 
83 Article 4 (1) of ICCPR, All persons shall be equal before the courts and tribunals. In the 

determination of any criminal charge against him, or of his rights and obligations in a suit 
at law, everyone shall be entitled to a fair and public hearing by a competent, independent 
and impartial tribunal established by law. The press and the public may be excluded from 
all or part of a trial for reasons of morals, public order (order public) or national security 
in a democratic society, or when the interest ofthe private lives of the parties so requires, 
or to the extent strictly necessary in the opinion of the court in special circumstances where 
publicity would prejudice the interests of justice; but any judgement rendered in a criminal 
case or in a suit at law shall be made public except where the interest of juvenile persons 
otherwise requires or the proceedings concern matrimonial disputes or the guardianship of 
children. 
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Freedoms 84 and Article 27 of the American Convention on Human Rights 85
, 

recognizes that some rights can be derogated from in time of public 

emergency. In contrast, the African Charter does not contain a derogation 

clause. The three conventions, however, mandate that certain rights are not 

subject to suspension under any circumstances. The three treaties catalogue 

these non-derogable rights. The list of non-derogable rights contained in the 

International Covenant on Civil and Political Rights includes the right to life; 

freedom of thought, conscience and religion; freedom from torture and cruel, 

inhuman or degrading treatment or punishment, and the principles of precision 

and of non-retroactivity of criminal law except where a later law imposes a 

lighter penalty. 

Derogation from other rights is only permitted in the special 

circumstances defined in each of the three treaties. According to the 

International Covenant on Civil and Political Rights and American 

Convention on Human Rights, any such measures must be of exceptional 

character, strictly limited in time and to the extent required by the exigencies 

of the situation, subject to regular review, consistent with other obligations 

under international law and must not involve discrimination. European 

Convention for the Protection of Hu/llan Rights and Fundamental Freedoms 

requires that such measures be limited to the extent required by the exigencies 

of the situation, provided that such measures are not inconsistent with other 

obligations under international law. The three treaties further require 

informing the Secretary-General of the United Nations or the relevant regional 

organization of the provisions from which a State has derogated and the 

reasons for such derogation. 

Building on States' other obligations under international law, the 

United Nations Human Rights Committee has developed a list of elements 

84 Article 15 ofECHR. 
85 Article 27 of ACHR. 
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that, in addition to the rights specified in Article 486
, cannot be subject to 

lawful derogation. These elements include the following: all persons 

deprived of liberty must be treated with respect for their dignity; 

hostage-taking, abduction, and unacknowledged detention are prohibited; 

persons belonging to minorities are to be protected; unlawful deportations or 

transfers of population are prohibited; and "no declaration of a state of 

emergency . . . may be invoked as justification for a State party to engage itself 

... in propaganda for war, or in advocacy of national, racial or religious 

hatred that would constitute incitement to discrimination, hostility or 

violence". The Human Rights Committee is the body established to monitor 

the implementation by States Party of the International Covenant on Civil and 

Political Rights and its Protocols. 

The right to a fair trial during armed conflict is explicitly guaranteed 

under international humanitarian law. Under the American Convention on 

Human Rights 87
, the right to judicial guarantees essential for the protection of 

non-derogable rights cannot be suspended, even in time of war, public danger, 

or emergency. According to the Human Rights Committee88 the same 

principle applies in the context of the International Covenant on Civil and 

Political Rights. As the Committee explained, the principles of legality and 

the rule of law require that fundamental requirements of fair trial be respected 

during a state of emergency. The Committee stressed that it is inherent in the 

protection of rights explicitly recognized as non-derogable that they be 

secured by procedural guarantees including, often, judicial guarantees.· 

The provisions of the International Covenant on Civil and Political 

Rights relating to procedural safeguards may never be made subject to 

measures that would circumvent the protection of non-derogable rights. In 

86 United Nations Human Rights Committee, Article 4 http://www.unhchr.ch/tbs/doc.nsf/ 
visited on 27.01.08. 

87 Article 27 of American Convention on Human Rights. 
88 General Comment No. 29 in General Comment No. 29; See, also Article 28 oflntemational 

Covenant on Civil and Political Rights. 
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particular, any trial possibly leading to the imposition of the death penalty 

during a state of emergency must conform to the provisions of the 

International Covenant on Civil and Political Rights, including those on fair 

trial. These include the right to equality before the courts and tribunals89
; the 

right to a fair hearing by a competent, independent and impartial tribunal;90 

the presumption ofinnocence91
; the right ofthe accused to be informed ofthe 

nature and cause of the charge against him or her promptly and in detail in a 

language which he or she understands92
; the right to communicate with 

counsel of choice; the right to examine witnesses and secure the attendance 

and examination of witnesses on behalf of the accused; and the right not to be 

compelled to testify against oneself or to confess guilt93
• 

In addition, the International Covenant on Civil and Political Rights, 

European Convention for the Protection of Human Rights and Fundamental 

Freedoms, American Convention on Human Rights, as well as the African 

Charter require that, in the exceptional circumstances where it is permitted to 

limit some rights for legitimate and defined purposes other than emergencies, 

the principles of necessity and proportionality must be applied. The measures 

taken must be appropriate and the least intrusive possible to achieve their 

objective. The discretion granted to certain authorities to act must not be 

unfettered. The principle of non-discrimination must always be respected and 

special effort made to safeguard the rights of vulnerable groups. Counter

terrorism measures targeting specific ethnic or religious groups are contrary to 

human rights and would carry the additional risk of an upsurge of . 

discrimination and racism. 

89 Article 14 ofiCCPR. 
90 Article 9 (3) ofiCCPR. 
91 Article 14 (2) ofiCCPR. 
92 Article 14 (3) ofiCCPR. 
93 Ibid. 
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11. SPECIFIC RIGHTS94 

I. Right to Life 

The right not to be arbitrarily deprived of life is non-derogable in both 

the international and regional systems. The right to life is protected by Article 

6 of the Covenant95 and is one of the non-derogable rights mentioned in 

Article 4, paragraph 296
• The number of persons who have been killed by the 

security forces, as well as all persons who have been the victims of terrorist 

attacks, is of concern. The use of rubber-coated metal bullets by the security 

forces in the occupied territories in dispersing demonstrations is reported to 

have killed many persons, including children. The State party is urged to 

enforce rigorously the strict limitations on the operational rules as to the use 

of firearms and the use of rubber bullets against unarmed civilians97
• 

In Suarez de Guerrero v. Colombiif8, the Human Rights Committee 

examined a case in which police killed the alleged victim and six other 

persons during a raid because they were suspected, as members of a guerrilla 

organization, of having kidnapped a former ambassador.99 In the present case 

94 See, Digest of Jurisprudence of the United Nation and Regional Organizations on the 
Protection of Human Rights While Countering Terrorism, www.unorg.com. 

95 Article 6 of ICCPR. 
96 CCPR/C/79/Add.54, para. 27(1995), With reference to the specific situation in public 

emergency, the Human Rights Committee expresses concern that article 4 of the Covenant, 
which specifies the provisions that are nonderogable even in times of public emergency, has 
not been complied with. It maintains that this article is applicable to the situation where the 
use of weapons by combatants has led to the loss of life and deprivation of freedom of large 
numbers of persons, regardless of the fact that a state of emergency has not been formally 
declare. 

97 CCPR/C/79/Add.93, para. 17 (1998). 
98 Suarez de Guerrero v. Colombia, Case No. 45/1979, Views adopted on 31 March 1982 

(paras. 12.2, 13.1- 13.3). 
99 The right enshrined in article 6 is the supreme right of the human being. It follows that the 

deprivation of life by the authorities of the State is a matter of the utmost gravity. This 
follows from the article as a whole and in particular is the reason why paragraph 2 of the 
article lays down that the death penalty may be imposed only for the most serious crimes. 
The requirements that law and that no one shall protect the right shall be arbitrarily 
deprived of his life mean that the law must strictly control and limit the circumstances in 
which a person may be deprived of his life by the authorities of a State. 
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it is evident from the fact that seven persons lost their lives as a result of the 

deliberate action of the police that the deprivation of life was intentional. 

Moreover, the police action was apparently taken without warning to the 

victims and without giving them any opportunity to surrender to the police 

patrol or to offer any explanation of their presence or intentions. There is no 

evidence that the action of the pqlice was necessary in their own defence or 

that of others, or that it was necessary to affect the arrest or prevent the escape 

of the persons concerned. Moreover, the victims were no more than suspects 

of the kidnapping which had occurred some days earlier and their killing by 

the police deprived them of all the protections of due process of law laid down 

by the Covenant. In the case of Mrs. Maria Fanny Suarez de Guerrero, the 

forensic report showed that she had been shot several times after she had 

already died from a heart attack. There can be no reasonable doubt that her 

death was caused by the police patrol. 

For these reasons it is the Committee's view that the action of the police 

resulting in the death of Mrs. Maria Fanny Suarez de Guerrero was 

disproportionate to the requirements of law enforcement in the circumstances 

of the case and that she was arbitrarily deprived of her life contrary to Article 

6 (1) of the International Covenant on Civil and Political Rights. Inasmuch as 

the police action was made justifiable as a matter of Colombian law by 

Legislative Decree No. 0070 of 20 January 1978, the right to life was not 

adequately protected by the law of Colombia as required by Article 6 (1)100 

A. European Court of Human Rights 

The duty of the States to protect the right to life is of utmost importance 

in the convention system. Article 2 should be interpreted as including an 

obligation for States to protect their population against terrorism101
• Paragraph 

2 does not primarily define instances where it is permitted intentionally to kill 

100 Ibid. 
101 Article 2 ofECHR. 
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an individual, but describes the situations where it is permitted to "use force" 

which may result, as an unintended outcome, in the deprivation of life. The 

use of the term_ "absolutely necessary" suggests that a stricter and more 

compelling test of necessity must be employed from that normally applicable 

when determining whether State action is "necessary in a democratic society" 

under paragraph 2 of Articles 8 to 11 of the Convention102
• In particular, the 

force used must be strictly proportionate to the achievement of the aims set 

out in sub-paragraphs 2 (a), (b) and (c) of Article 2103
• In keeping with the 

importance of this provision in a democratic society, the Court must, in 

making its assessment, subject deprivations of life to the most careful 

scrutiny, particularly where deliberate lethal force is used, taking into 

consideration not only the actions of the agents of the State who actually 

administer the force but also all the surrounding circumstances, including such 

matters as the planning and control of the actions under examination. 

In the light of the above considerations, the European Human Rights 

Court agrees with the Commission that the responsibility of the State is not 

confined to circumstances where there is significant evidence that misdirected 

fire from agents of the State has killed a civilian. It may also be engaged 

where they fail to take all feasible precautions in the choice of means and 

methods of a security operation mounted against an opposing group with a 

view to avoiding and, in any event, to minimising, incidental loss of civilian 

life104
• The European Human Rights Court emphasised that an ambush on 

terrorist has to be planned an executed to avoid as much as possible risks on 

civilians, including counter firing by the terrorist105
• Thus in this case, the 

planning of the ambush proved to be inadequate and in violation of Article 2. 

The European Human Rights Court recalls that, according to its case

law, the obligation to protect the right to life under Article 2, read in 

102 Article 8 to 11 of ECHR. 
103 ECHR. 
104 Ergi v. Turkey, ECHR, 28 July 1998 (para. 79). 
105 Ibid at 79-81. 
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conjunction with the State's general duty under Article 1 to "secure to 

everyone within its jurisdiction the rights and freedoms defined in the 

Convention"106
, requires by implication that there should be some form of 

effective official investigation when individuals have been killed as a result of 

the use of force by, inter alia, agents of the State.... This obligation is not 

confined to cases where it has been established that the killing was caused by 

an agent of the State. Nor is it decisive whether members of the deceased's 

family or others have lodged a formal complaint about the killing with the 

relevant investigatory authority. In the case under consideration, the mere 

knowledge of the killing on the part of the authorities gave rise ipso facto to 

an obligation under Article 2 of the Convention to carry out an effective 

investigation into the circumstances surrounding the death107
• 

Proper procedures for ensuring the accountability of agents of the State 

are indispensable in maintaining public confidence and meeting the legitimate 

concerns that might arise from the use of lethal force. Lack of such procedures 

will only add fuel to fears of sinister motivations, as is illustrated inter alia by 

the submissions made by the applicant concerning the alleged shoot-to-kill 

policy108
• 

Even if the death penalty were still permissible under Article 2, the 

Court considers that an arbitrary deprivation of life pursuant to capital 

punishment is prohibited. This flows from the requirement that "Everyone's 

right to life shall be protected by law". An arbitrary act cannot be lawful 

under the Convention .... It also follows from the requirement in Article 2 § 1 

that the deprivation of life be pursuant to the "execution of a sentence of a 

court", that the "court" which imposes the penalty be an independent and 

impartial tribunal within the meaning of the Court's case-law ... and that the 

most rigorous standards of fairness are observed in the criminal proceedings 

106 Article 1&2 ofECHR. 
107 Semse Onen v. Turkey, ECHR, 14 May 2002 (para. 87). 
108 McKerr v. the United Kingdom, ECHR, 4 May 2001 (para. 160). 

225 



both at first instance and on appeal. Since the execution of the death penalty is 

irreversible, it can only be through the application of such standards that an 

arbitrary and unlawful taking of life can be avoided.... Lastly, the 

requirement in Article 2 § I that the penalty be ''provided by law" means not 

only that there must exist a basis for the penalty in domestic law but that the 

requirement of the quality of the law be fully respected, namely that the legal 

basis be "accessible" and ''foreseeable" as those terms are understood in the 

case-law of the Court. 109 

Cases regarding disappearances and unacknowledged detention of 

suspected terrorists were brought before the Court in respect of the terrorism 

context in Turkey. First in Kurt v. Turkey110
, under Article 2 the Court found 

no concrete evidence that the missing person could have been killed by the 

security forces and decided that the duty to protect the son's life would be 

considered under Article 5. However the cases decided in 2001 111
, Court 

observed that very strong interference might be drawn from the Government's 

claim and the Courts considered that it had sufficient evidence to conclude 

beyond reasonable doubt that the suspected terrorists had died following their 

detention and apprehension by security forces. The European Human Rights 

Court found a violation of Article 2 for responsibility of the State in these 

deaths. The European Human Rights Court observed: 

to impose a death sentence on a person after an unfair trial is to subject 
that person wrongfully to the fear that he will be executed The fear and 
uncertainty as to the future generated by a sentence of death, in 
circumstances where there exists a real possibility that the sentence will 
be enforced, must give rise to a significant degree of human anguish. 
Such anguish cannot be dissociated from the unfairness of the 
proceedings underlying the sentence which, given that human lifo is at 
stake, becomes unlawful under the Convention. Having regard to the 
rejection by the Contracting Parties of capital punishment, which is no 
longer seen as having any legitimate place in a democratic society, the 
imposition of a capital sentence in such circumstances must be 

109 Ibid 
uo Kurt v. Turkey, 25 May 1998. 
Ill Cakici v. Turkey, Tas v. Turkey, Akdeniz and Others v. Turkey, 31 May 2001. 

226 



considered, in itself, to amount to a form of inhuman treatment. 112 

B. Inter-American System 

In situations where a state's population is threatened by violence, the 

state has the right and obligation to protect the population against such 

threats and in so doing may use lethal force in certain situations. This 

includes, for example, the use of lethal force by law enforcement officials 

where strictly unavoidable to protect themselves or other persons from 

imminent threat of death or serious injury . . . or to otherwise maintain law 

and order where strictly necessary and proportionate. The Inter American 

Court has explained that, in such circumstances, states have the right to use 

force, 

"even if this implies depriving people of their lives there is an 
abundance of reflections in philosophy and history as to how the death 
of individuals in these circumstances generates no responsibility 
whatsoever against the State or its officials."113 

The means that can be used by the state while protecting its security or 

that of its citizens are not unlimited, however. To the contrary, as specified 

by the Court, "regardless of the seriousness of certain actions and the 

culpability of the perpetrators of certain crimes, the power of the State is not 

unlimited, nor may the State resort to any means to attain its ends."114 

Because execution of the death penalty is irreversible, the strictest and 

most rigorous enforcement of judicial guarantees is required by the State so 

that those guarantees are not violated and a human life is not arbitrarily taken 

as a result115
• 

112 Ocalan v. Turkey, ECHR, 12 March 2003 (paras. 202-203, 207), 42 ILM 257 (2003), 294-
295. 

113 Inter-American Commission on Human Rights, Report on Terrorism and Human Rights 
(OENSer.LNIII.ll6, Doc. 5, rev. I corr., 22 October 2002) (paras. 87, 89), citing Neira 
Alegria Case, IIA Court HR, Judgment ofJanuary 19, 1995 (paras. 74-75). 

114 Ibid. 
115 IIA Court H.R., Advisory Opinion OC-16/99, The right to information on consular 

assistance, in the framework of the guarantees ofthe due process oflaw, October 1, 1999 
(para. 136). 
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The Commission reiterates the fundamental significance of ensuring full 

and strict compliance with due process protections in trying individuals for 

capital crimes, from which there can be no derogation. The Commission has 

recognized previously that, due in part to its irrevocable and irreversible 

nature, the death penalty is a form of punishment that differs in substance as . 

well as in degree in comparison with other means of punishment, and 

therefore warrants a particularly stringent need for reliability in determining 

whether death is the appropriate punishment in a given case. Further, the 

Inter-American Court of Human Rights recently noted: 

"internationally recognized principle whereby those States that still 
have the death penalty must, without exception, exercise the most 
rigorous control for observance of judicial guarantees in these cases," 
such that "if the due process of law, with all its rights and guarantees, 
must be respected regardless of the circumstances, then its observance 
becomes all the more important when that supreme entitlement that 
every human rights treaty and declaration recognizes and protects is at 
stake: human life." 116 

C. Indian Position 

The concept of right to life and personal liberty as enshrined under 

Article 21 117 of the Constitution of India, being a guaranteed fundamental 

right undoubtedly is very wide in its scope and applicability and with the 

advent of the modem strides in jurisprudence, with revolutionary 

pronouncements by the Supreme Court in judgement after judgement over the 

past three decades or so has assumed wider connotations and amplifications. 

The existence of the Fundamental right of life and liberty is one thing but the 

extent of the obligation of the State to protect the life and liberty is slightly 

different matter. Undoubtedly, the existence of the fundamental right of life 

and liberty correspondingly does not create an obligation upon the State to 

ensure that this right is exercised in fairness and absolutely degree. The 

116 Case 12.243, Report N° 52/01, Garza case, Annual Report of the IACHR 2000 (par. 100), 
39 ILM 100 (2000). 

117 Article 21 of Constitution of India, No person shall be deprived of his life or personal 
liberty except according to procedure established by law. 
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balance therefore, is to be struck between obligations of the State to protect 

life in the light of sources available as also the practical problems and 

difficulties faced in day-to-day administration of the State. 

Almost three decades later in Maneka Gandhi v Union of India118
, the 

Supreme Court rejected its earlier its earlier interpretation and held that the 

procedure contemplated under Article 21 of the Constitution is a right, just 

and fair procedure, and not an arbitrary or oppressive procedure. Many statute 

since have been tested on this touchstone. In the famous case of Kartar Singh 

v. State of Punjab, 119 the validity of several sections of Terrorist Disruptive 

Activities Act, 1985 was tested in the light of Article 21of the Constitution. 

The Court reaffirmed that Article 21 of the Constitution asserts a basic human 

right to life and liberty. It is the State, which is prevented from taking away 

this right except in accordance with the procedure established by the law. 

The right to life has a human reality even when frozen by death 

sentence. Article 21 is a testament of life's spiritual chemistry. 120The Apex 

Court has referred to the classic judgement of Field., J on the meaning of the 

word 'Life', in Munn v. Illinois121
: 

Life is something more than mere animal existence and the inhibition 
against the deprivation of life extends to all those limbs and faculties 
by which life is enjoyed The provision equally prohibits the mutilation 
of the body or amputation of an arm or leg or the putting out of an eye 
or the destruction of any other organ of the body through which the 
soul communicates with the outer world By the term 'liberty' as used 
in the provision, something more is meant than mere freedom physical 
restrain or the bounds of person. 

A dynamic meaning must attach to life and liberty. 122 

118 AIR 1978 SC 597. 
119 (1994) Cr. L. J. 3139. 
120 Ashwani Kant Gautam, Human Rights and Justice System, 2001, New Delhi, APR 

Publishing Corporation, at 240. 
121 (1876) 94 US 113: Kharag Singh v. State of UP, AIR 1963 SC 1295, Sunil Batra v. Delhi 

Administration, AIR 1978 SC 1675; Olga Tellis v. Bombay Municipal Corporation, AIR 
1986 sc 180. 

122 Krishna Iyer, Law Lawyer and Justice, (1989),Delhi, B. R. Publishing Corporation at 93. 
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Accordingly, relying on this the case is a number of cases the Indian 

Supreme Court have tested various aspects of criminal justice and 

administration of prisons. Article 21 has come to the rescue of all persons, 

whether persons accused of an offence, under trial prisoners, prisoners under 

going prison sentence, etc. virtually all aspects of criminal justice took 

protection under the protective umbrella of Articles 14, 19 and 21. 123 

II. Prohibition of Torture or Cruel, Inhuman or Degrading 

Treatment 

The right to freedom from torture and from cruel, inhuman or 

degrading treatment is, under both the universal and regional systems, 

absolute and non-derogable under all circumstances. 

A. UNITEDNATIONS 

In United Nations Article 7 of the Convention on Torture124
, the Human 

Rights Committee underlined the non-derogable nature of this provision. The 

text of Article 7 allows for no limitation. The Committee also reaffirms that, 

even in situations of public emergency such as those referred to in Article 4 of 

the Covenant, no derogation from the provision of Article 7 is allowed and its 

provisions must remain in force. The Committee likewise observes that no 

justification or extenuating circumstances may be invoked to excuse a 

violation of Article 7 for any reasons, including those based on an order from 

a superior officer or public authority.125 

The Human Rights Committee of the United Nations of the 

Convention on Torture is aware ofthe difficulties that the State Party faces in 

its prolonged fight against terrorism, but recalls that no exceptional 

123 Sonia Hurra, Public Interest Litigation in Quest of Justice, 1993, Ahmedabad, Mishra & 
Co at 167. 

124 Convention on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. 
125 UN General Comment No. 20, 10/3/1992 (para 3). 
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circumstances whatsoever can be invoked as a justification for torture, and 

expresses concern at the possible restrictions of human rights which may 

result from measures taken for that purpose 126
• 

The Human Rights Committee of the United Nations of the 

Convention on Torture is deeply concerned that under the guidelines for the 

conduct of interrogation of suspected terrorists authority may be given to the 

security service to use "moderate physical pressure" to obtain information 

considered crucial to the "protection of life". The Human Rights Committee of 

the United Nations of the Convention on Torture notes that the part of the 

report of the Landau Commission that lists and describes authorized methods 

of applying pressure remains classified. The Committee notes also the 

admission by the State party delegation that the methods of handcuffing, 

hooding, shaking and sleep deprivation have been and continue to be used as 

interrogation techniques, either alone or in combination. The Committee is of 

the view that the guidelines can give rise to abuse and that the use of these 

methods constitutes a violation of Article 7 of the Covenant in any 

circumstances. If legislation is to be enacted for the purpose of authorizing 

interrogation techniques, such a law should explicitly prohibit all forms of 

treatment prohibited by Article 7. 

A specific concern of the Human Rights Committee of the United 

Nations of the Convention on Torture is that at least some of the persons kept 

in administrative detention for reasons of State security ... do not personally 

threaten State security but are kept as "bargaining chips" in order to promote 

negotiations with other parties on releasing detained . . . soldiers or the bodies 

of deceased soldiers. The Committee of the Convention on Torture considers 

the present application of administrative detention to be incompatible with 

Articles 7 and 16 of the Covenant, neither of which allows for derogation in 

times of public emergency127
• 

126 CCPR/C0/76/EGY, para. 4 (2002). 
127 CCPR/C/79/Add.93, paras. 19, 21 (1998). 
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The Committee against Torture has also referred to the non-derogable 

nature of the right to freedom from torture128
. Convention against Torture129 

lays down that in no exceptional circumstances whatsoever, whether a state of 

war or a threat of war, internal political instability or any other public 

emergency, may be invoked as a justification for torture130
• The Human 

Rights Committee observed, in its General Comment No. 20, that prolonged 

solitary confinement in itself may constitute a violation of the right to freedom 

from torture and from cruel, inhuman or degrading treatment: 

The Committee notes that prisoners may be segregated in the State 
party as a preventive measure for the protection of security, the 
maintenance of order or to guarantee the safety of the prisoner. Noting 
that segregation involves substantial isolation and may be extended 
over long periods of time, the Committee recalls its General Comment 
20 in which it noted that prolonged solitary confinement of a detained 
or imprisoned person may violate Article 7131

. 

B. European Court of Human Rights 

Article 3 "enshrines one of the most fundamental values of 

democratic societies"132
, the European Court of Human Rights emphasised the 

absolute prohibition under Article 3 to resolve to torture or inhuman or 

degrading treatment or punishment in numerous cases regarding terrorism. 

The European Court of Human Rights is fully aware of the immense 

difficulties faced by States in modem times in protecting their communities 

from terrorist violence. However, even in these circumstances, the 

Convention133 prohibits in absolute terms torture or inhuman or degrading 

treatment or punishment, irrespective of the victim's conduct. Unlike most of 

the substantive clauses of the Convention and of Protocols Nos. 1 and 4, 

128 A/52/44, Para 258 (1997). 
129 Article 2, paragraph 2, of the CAT, A State party to the Convention against Torture ... is precluded 

from rising before the Committee against Torture exceptional circumstances as justification for acts 
frohibited by article 1 of the Convention. This is plainly expressed in article 2 of the Convention. 

13 A/51/44, paras.lS0-222 (1997), Inquiry under Article 20. 
131 CCPRIC/79/Add93, para. 20 (1998). 
132 Chahal v. United Kingdom, 15 November 1996, para 79; Lab ita v. Italy, 6 April 2000, Para 

119. 
133 ECHR. 
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Article 3 . . . makes no provision for exceptions and no derogation from it is 

permissible under Article 15 . . . even in the event of a public emergency 

threatening the life of the nation. 134 

The requirements of the investigation and the undeniable difficulties 

inherent in the fight against crime, particularly with regard to terrorism, 

cannot result in limits being placed on the protection to be afforded in respect 

of the physical integrity of individuals 135
• 

The five techniques wall-standing, hooding, subjection to nmse, 

deprivation of sleep, deprivation of food and drink were applied in 

combination, with premeditation and for hours at a stretch; they caused, if not 

actual bodily injury, at least intense physical and mental suffering to the 

persons subjected thereto and also led to acute psychiatric disturbances during 

interrogation. They accordingly fell into the category of inhuman treatment 

within the meaning of Article 3. The techniques were also degrading since 

they were such as to arouse in their victims feelings of fear, anguish and 

inferiority capable of humiliating and debasing them and possibly breaking 

their physical or moral resistance 136
• 

In Dulus v. Turke/37
, establish that the destruction of homes and 

property carried out during an anti terrorist operation in a brutal manner and 

leading to a suffering of a sufficient intensity can be interpreted as inhuman 

treatment and can engage State responsibility under Article 3. Even if such 

destruction has been made to prevent terrorists from using those homes or to 

discourage others, this would still not justify the ill treatment If States were to 

attack their own fundamental values in fighting terrorism, when terrorism 

itself is aimed at seriously threatening democracies and attacking their 

fundamental values, then obviously the actions of he State could amount to 

134 Ibidnote 126 at Para. 79. 
135 Tomasi v. France, ECHR, 27 August 1992 (para. 115). 
136 Jrelandv. the United Kingdom, 18 January 1978 (para. 167). 
137 Dulus v. Turkey, 30 January 2001. 
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form of State terrorism. This is a strong argument as to why the European 

monitoring is essential in fight against terrorism. Otherwise there is no one 

left to protect the individuals and democracy from terrorism and State 

intimidation.138 

C. Inter-American System 

An essential aspect of the right to personal security is the absolute 

prohibition of torture, a peremptory norm of international law creating 

obligations lies on the State. 139 

The violation of the right to physical and psychological integrity of 

persons is a category of violation that has several gradations and embraces 

treatment ranging from torture to other types of humiliation or cruel, inhuman 

or degrading treatment with varying degrees of physical and psychological 

effects caused by endogenous and exogenous factors which must be proven in 

each specific situation. The Inter American Court of Human Rights has 

declared that, even in the absence of physical injuries, psychological and 

moral suffering, accompanied by psychic disturbance during questioning, may 

be deemed inhuman treatment. The degrading aspect is characterized by the 

fear, anxiety and inferiority induced for the purpose of humiliating and 

degrading the victim and breaking his physical and moral resistance .... That 

situation is exacerbated by the vulnerability of a person who is unlawfully 

detained.... Any use of force that is not strictly necessary to ensure proper 

behavior on the part of the detainee constitutes an assault on the dignity of the 

person, in violation of Article 5 of the American Convention. The exigencies 

of the investigation and the undeniable difficulties encountered in the anti

terrorist struggle must not be allowed to restrict the protection of a person's 

138 Dominic Laferrier, Fighting Terrorism And Respecting Human Rights Jurisprudence, Fall 
2002.at 34. 

139 IACHR, Report on the Situation of Human Rights of Asylum Seekers within the Canadian 
Refugee Determination System, OEA/Ser.L/V/II.J06, Doc. 40 rev., February 28, 2000 
(para. liS). 
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right to physical integrity140
• 

D. Indian position 

The Constitution of India did not guarantee to the persons in police 

custody the needed effective safeguards to regulate the discretion of the 

police. The Constitution contained no specific rights against torture, cruel, 

inhuman treatment and degrading punishment. In the Country so familiar with 

police raj, the Courts evolved judicial process more appropriate in a police 

State than in a welfare State. Police assumed that the criminal process 

attached greater importance to the end than the means, to order than to law.141 

The Supreme Court of India in the Fifties glorified public order at the expense 

of individual rights142
, and declined to examine the righteousness of the 

procedure and whether it accorded with principles of natural justice. 

Almost three decades later in Maneka Gandhi v Union of India143
, the 

Supreme Court rejected its earlier its earlier interpretation and held that the 

procedure contemplated under Article 21 of the Constitution is a right, just 

and fair procedure, and not an arbitrary or oppressive procedure. Many statute 

since have been tested on this touchstone. In the famous case of Kartar Singh 

v. State of Punjab, 144 the validity of several sections of Terrorist Disruptive 

Activities Act, 1985 was tested in the light of Article 21 of the Constitution. 

The Court reaffirmed that Article 21 of the Constitution asserts a basic human 

right to life and liberty. It is the State, which is prevented from taking away 

this right except in accordance with the procedure established by the law. 

Right to life and personal liberty is the most precious, sacrosanct, inalienable 

and fundamental of all the fundamental right of citizens.145 

140 Loayza Tamayo Case, 1/A Court HR., Judgment of September 17, 1997 (para. 57). 
141 See, Mohmmed Ghouse, State lawlessness of Constitution in comparative Constitution, 

Mahendra Singh, Ed.1989, at 253, referred in 1999 Cri. L J, Journal Section 36 at 37. 
142 A. K Gopalan v. State of Madras, AIR 1950 SC 27. 
143 AIR 1978 SC 597. 
144 AIR 1993 SC 341. 
145 M C. Metha v. Union of India, AIR 1987 SC 965. 
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The human rights savior Supreme Court has protected the prisoners 

from all type oftorture. Supreme Court of India in D.K Basu v. State ofWest 

Bengal 146 observed: 

The right to interrogate the detenues, culprits or arrestees in the 
interest of the nation, must take precedence over an individual's right 
to personal liberty. The latin maxim salus populi est suprema lex (the 
safety of the people is the supreme law) and sal us republicae est 
suprema. lex)(safoty of the State is the supreme law) co-exist and are 
not only important and relevant but lie at the heart of the doctrine that 
the welfare of an individual must yield to that of the community. The 
action ofthe State, however, must be "right, just and fair". Using any 
form of torture for extracting any kind of information would neither be 
'right nor just nor fair' and, therefore, would be impermissible, being 
offinsive to Article 21. Such a crime-suspect must be interrogated
indeed subjected to sustained and scientific interrogation - determined 
in accordance with provisions of law. He cannot, however, be tortured 
or subjected to third degree methods or eliminated with a view to elicit 
information, extract confession or derive knowledge about his 
accomplices, weapons etc. His Constitutional right cannot be abridged 
except in the manner permitted by law, though in the very nature of 
things there would be qualitative difference in the method of 
interrogation of such a person as compared to an ordinary criminal. 
Challenge of terrorism must be met with innovative ideas and 
approach. State terrorism is no answer to combat terrorism. State 
terrorism would only provide legitimacy to 'terrorism'. That would be 
bad for the State, the community and above all for the Rule of law. 

In this case it was held that a suspect couldn't be tortured even ifthere 

is a prospect ofthe crime going unpunished. 147 In Nilabati Behera's case148
, it 

was held: 

Adverting to the grant of relief to the heirs of a victim of custodial 
death for the infraction or invasion of his rights guaranteed under 
Article 21 of Constitution of India, it is not always enough to relegate 
him to the ordinary remedy of a civil suit to claim damages for the 
tortious act of the State as that remedy in private law indeed is 
available to the aggrieved party. The citizen complaining of the 
infringement of the indefeasible right under Article 21 of the 

· Constitution cannot be told that for the established violation of the 
fundamental right to life, he cannot get any relief under the public law 
by the courts exercising writ jurisdiction 

146 AIR 1997 SC 610. 
147 Ibid. 
148 AIR 1993 SC 1960. 
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III. Conditions of detention 

The question of conditions of detention has been a matter of concern 

for both the UN and regional systems. They have considered it with respect 

both to the right to freedom from torture and other cruel, inhuman or 

degrading treatment, and the right to respect for the inherent dignity of the 

human person. 149 

A. UNITED NATIONS 

Although Article 10 of the Covenant150 is not specified as non

derogable in Article 4 of the same treaty, the Human Rights Committee has 

taken the view that the right of persons deprived of their liberty to be treated 

with humanity and with respect for the inherent dignity of the human person is 

nevertheless not subject to derogation. 

In those provisions of the Covenant151 that are not listed in Article 4, 

paragraph 2, there are elements that cannot be made subject to lawful 

derogation under Article 4, such as: 

All persons deprived of their liberty shall be treated with humanity and 
with respect for the inherent dignity of the human person. Although 
this right, prescribed in Article 10 of the Covenant, is not separately 
mentioned in the list of non-derogable rights, the Committee believes 
that here the ,Covenant expresses a norm of general international law 
not subject to derogation. This is supported by the reference to the 
inherent dignity of the human person in the preamble to the Covenant 
and by the close connection between Articles 7 and 10152

• 

In Polay Campos v. Peru153
, the Human Rights Committee examined a 

149 See, Digest Of Jurisprudence Of The United Nation And Regional Organizations On The 
Protection Of Human Rights While Countering Terrorism, www.unorg.com. 

ISO ICCPR. 
151 Ibid. 
152 General Comment ofthe Committee, No. 29, CCPR/C/21/Rev.l/Add.11, para. 13 (2001). 
153 Po/ay Campos v. Peru, Case No. 577/1994, Views adopted on 6 November 1997 (paras. 

8.4, 8.6 and 8.7). 
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case where the victim had been detained m relation to alleged terrorist 

activities: 

Victor Polay Campos was detained incommunicado from the time of his 
arrival at the prison in Yanamayo until his transfor to the Callao Naval 
Base detention centre. The State party has not refuted this allegation; nor 
has it denied that Mr. Polay Campos was not allowed to speak or to write 
to anyone during that time, which also implies that he would have been 
unable to talk to a legal representative, or that he was kept in his unlit cell 
for 23 and a half hours a day in freezing temperatures. In the 
Committee 's opinion, these conditions amounted to a violation of Article 
/0, paragraph I, of the Covenant154

. 

B. European Court of Human Rights 

The European Court of Human Rights reiterates that under Article 3 of 

the Convention155 the State must ensure that a person is detained in conditions 

which are compatible with respect for his human dignity, that the manner and 

method of the execution of the measure do not subject him to distress or 

hardship of an intensity exceeding the unavoidable level of suffering inherent 

in detention and that, given the practical demands of imprisonment, his health 

and well-being are adequately secured by, among other things, providing him 

with the requisite medical assistance. 156 

The European Court of Human Rights notes also that complete sensory 

isolation, coupled with total social isolation can destroy the personality and 

constitutes a form of inhuman treatment, which cannot be justified by the 

requirements of security or any other reason. 157 

C. Inter-American System 

One of the reasons that incommunicado detention is considered to be 

an exceptional instrument is the grave effect it has on the detained person. 

154 Ibid. 
155 European Court on Human Rights and Fundamental Freedoms, 1950. 
156 Ocalan v. Turkey, ECHR, 12 March 2003 (para 231- 232), 42 ILM 257 (2003). 
157 Ibid at 298-299. 
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Indeed, isolation from the outside world produces moral and psychological 

suffering in any person, places him in a particularly vulnerable position, and 

increases the risk of aggression and arbitrary acts in prisons. 

The mere fact that the victim was for 36 days deprived of any 

communication with the outside world, in particular with his family, allows 

the Court to conclude that Mr. Suarez Rosero was subjected to cruel, inhuman 

and degrading treatment, all the more so since it has been proven that his 

incommunicado detention was arbitrary and carried out in violation of 

Ecuador's domestic laws. The victim told the Court of his suffering at being 

unable to seek legal counsel or communicate with his family. He also testified 

that during his isolation he was held in a damp underground cell measuring 

approximately 15 square meters with 16 other prisoners, without the necessary 

hygiene facilities, and that he was obliged to sleep on newspaper; he also 

described the beatings and threats he received during his detention. For all 

those reasons, the treatment to which Mr. Suarez-Rosero was subjected may 

be described as cruel, inhuman and degrading158
• 

Prolonged isolation and deprivation of communication are in 

themselves cruel and inhuman treatment, harmful to the psychological and 

moral integrity of the person and a violation of the right of any detainee to 

respect for his inherent dignity as a human being. Such treatment, therefore, 

violates Article 5 of the Convention.159 

D. Indian Position 

Right to life is not only a mere animal existence and its attributes are 

manifold as life itself. The right to life and liberty as enshrined under in 

Article 21 of the Constitution of India guaranteed fundamental right 

undoubtedly is very wide in its scope and applicability and with the advent of 

158 Suarez Rosero Case, IIA Court H.R., Judgment of 12 November 1997 (paras. 90-91). 
159 Velasquez Rodriguez Case, //A Court HR, Judgment of28 July 1988 (para 156). 
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the modern strides in jurisprudence, with revolutionary pronouncements by 

the Apex Court in judgments after judgments year after years in the last two 

decades. 

Under the noble concept, everyone, in this country has been 

guaranteed the right to life and liberty. The existence ofthe fundamental right 

of life and liberty of course is one thing but the extent of the obligation of the 

State to protect the life and liberty of its citizens is slightly different thing. 

Undoubtedly, the existence of the fundamental right of life and liberty 

correspondingly does not create any obligation upon State to ensure that this 

exercise in all its fairness and absolute degree, yet the question may arise 

whether any abstract and absolute obligation exist in so far as the State is 

concerned to ensure that by all means and methods, the State is under an 

obligation to protect the life and methods, the state is under an absolute 

obligation to protect the life and liberty of the citizens.160 

"Life" in Article 21 of the Constitution has the extended meaning 

given to the world and those citizens who are detained in prisons either as 

un.der trial or as convicts are also entitled to the benefit of the Guarantees 

subject to reasonable restriction. 161 

In Charles Sobraj v Supdt. Central Jai/162
, Tihar, New Delhi, the Apex 

Court observed: 

Imprisonment does not spell farewell to fundamental rights although, 
by a realistic. re- appraisal, courts will refuse ·to recognise the full 
panoply or Part enjoyed by a .free citizen under Article 21, read with 
Article 19 (1) (d) and (5), is capable ofwider application than the 
imperial mischief which gave its birth and must draw its meaning from 
the progress of a mature society163

. · 

160 Palok Basu, Law Relating to Protection of Human Rights under the Indian Constitution 
And Allied Laws, 2002 Modem Law Publications, at 188. 

161 Sheela Barse v. State of Maharashtra, AIR 1983 SC 378. 
162 AIR 1978 SC 1514. 
163 Jbidnote 153 at 1516. 
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In Sunil Batra v Delhi Administration164
, the Supreme Court stated: 

In our constitutional order it is axiomatic that the prison laws do not 
swallow up the fundamental rights of the legal unfree and as sentinels 
on the qui vive, courts will guard freedom behind bars, tempered, of 
course by environmental realism but intolerant of torture by executive 
echelons. The policy of law is beyond purchase by authoritarians 
glibly invoking 'dangerness' of inmates and peace in prison165 s. 

Court further observed: 

Part III of the Constitution does not part company with the prisoners 
at the gates, and judicial oversight protects the prisoners shrunken 
fUndamental rights, if flouted, frowned upon or frozen by the prison 
authority. 166 

According to Supreme Court all fundamental rights of the prisoner 

cannot be infringed its reasonableness should be tested in the light of the 

procedure for restrictions.167 

The Supreme Court has favoured the application of fair procedure in 

the prisons and held that, "whether inside prison or outside, a person shall not 

be deprived of his guaranteed freedoms save by methods, right, just and 

fair." 168 

'Solitary Confinement'169 has its dehumanizing effect. Supreme Court 

in Sunil Batra (!)170 held that it could be imposed only in exceptional cases. It 

was argued that Batra was put in 'statutory confinement' and not 'solitary 

confinement' and the Justice Krishns Iyer accurately responded to this 

argument: 

164 AIR 1978 SC 1675 at 1679. 
165 Ibid at 1682. 
166 Ibid at 1690. 
167 Paramjit S. Jaswal and Nistha Jaswal, Human Rights and the Law, (1996) APH Publishing 

Corporation, at 183. 
168 RakeshKumarvB. L. Vig. Supdt., Centra/Jail, New Delhi, AIR 1981 SC 1767 at 1769. 
169 See, For meaning of Solitary Confinement, Black's Dictionary, 1249 (1979), as in general 

sense, means the separate confinement of a prisoner, with only occasional access of any 
other person, and that too only at the discretion of the jail authorities and in stricter 
sense, it means the complete isolation of a prisoner from all human society and his 
confinement in a cell so arranged that he has no direct intercourse with or sight of any 
human being or no employment or instruction. 

170 AIR 1978 SC 1675 at 1693. 
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If solitary confinement is a revolt against society's human essence, 
there is no reason to permit the same punishment to be smuggled into 
the prison system by naming it differently. Law is not a formal label, 
nor logomachies but a working technique ofjustice. 171 

Justice Desai' Judgement is of more importance he delivered a 

separate judgment he observed: 

Solitary confinement has a degrading and dehumanizing effect on 
prisoners. Constant and unrelieved isolation of a prisoner is so 
unnatural that it may breed insanity. Social isolation represents the 
most destructive abnormal environment. Results of long solitary 
confinement are disastrous to the physical and mental health of those 
subjected to it172

. 

In Kishore Singh v State of Rajasthan173 court held that solitary 

confinement could be imposed only in 'rarest of rare cases' only. The Apex 

Court keeping in view the human rights and recognizing human dignity 

forbade putting prisoners in bar fetters. 174 The human rights conscious 

Supreme Court took the matter of bar fetter to a reasonable extent in Prem 

Shankar Shukla v Delhi Administration. 175 Justice Krishna Iyer Rightly 

observed: 

Handcuffing in prima facie inhuman and, therefore, unreasonable, is 
over- harsh and at he first flush, arbitrary. Absent of fair procedure 
and objective monitoring, to inflict 'irons' is resort to zoological 
strategies repugnant to Article 21. 176 

171 Ibid at 1700. 
172 Ibid at 1728. 
173 AIR 1981 SC 625. See also Rakesh Kumar Case, AIR 1981 SC 1767. 
174 Sunil Batra v Delhi Administration, AIR 1978 SC 1675, See also, Kadra Pahadiya v State 

of Bihar, AIR 1981 SC 939, where four young tribal boys were put in leg irons, the court 
held it a gross violation of human rights, Kishore Singh v State of Rajasthan, AIR 1981 
SC 625 where three prisoners were kept in bar fetters. 

175 AIR 1980 SC 1535. 
176 Ibid at 1541, See also Aeltemesh Rein v Union of India, AIR 1988 SC 1768, where 

advocates practicing in Delhi were handcuffed, Delhi Judicial Service Asson. Tis Hazari 
Court v State of Gujarat, AIR 1991 SC 2176, where Inspector of Police of Nadiad PS 
arrested, assaulted and handcuffed the Chief Judicial Magistrate. The guilty police was 
given simple imprisonment of six month and fine ofRs. 200. 
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The problem of police violent incident, agony and handcuffing 

squarely reached the court in Khedat Mazdoor Chetna Sangath, 177 where the 

lower judiciary joined hands with the police. It is important to note that the 

legitimate option to hand cuffing in extraordinary cases were never prohibited 

by the court and it is illegitimate handcuffing without judicial order which was 

hit by Article 21. 178 To curb terrorism handcuffing may be felt necessary the 

court tried to make balance between liberty and security of the person. 

IV. Pre-trial and administrative detention 

Pre-trial and administrative detention raises a number of concerns in 

the context of state action against terrorism. The United Nations and regional 

systems all emphasize certain core principles including the necessity of 

judicial control, the right of accused persons to know the charges at issue, and 

limits on the length of pre-trial detention. 

A. UNITED NATIONS179 

The Human Rights Committee addressed the question of pre-trial and 

administrative detention on grounds of public security in its General Comment 

No.8 on Article 9 ofthe Covenant: 

If so-called preventive detention is used, for reasons of public security, 

it must not be arbitrary, and must be based on grounds and procedures 

established by law (para. 1), information of the reasons must be given (para. 

2) and court control of the detention must be available (para. 4) as well as 

compensation in the case of a breach (para. 5). And if, in addition, criminal 

177 K.hedat Mazdoor Chetna Sangath v State of M P, AIR 1995 SC 31, in this case the police 
officials handcuffed tribal's, See, State of Maharashtra v Ravi Kant S. Patil, (1991) 2 
sec 373, an under- trial prisoner was handcuffed and taken through streets in a 
procession by police during investigation. 

178 B. P. Dwivedi, The Changing Dimension of Personal Liberty in India, 1998, Wadhwa & 
Company, Allahabad, at 157-158. 

179 See, Digest of Jurisprudence of the United Nations and Regional Organizations on the 
Protection of Human Rights While Countering Terrorism, www.unorg.com. 
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charges are brought in such cases, the full protection of Article 9(2) and (3), as 

well as Article 14, must also be granted. 180 

i. Judicial control and prohibition of arbitrary detention 

Although Article 9 of the Covenant181
, including its provisions for 

judicial control, is not specified as non-derogable under states of emergency in 

Article 4, paragraph 2, the Human Rights Committee has opined there is no 

justification for derogation from these guarantees during the emergency 

situation. The presumption of innocence should be respected. 182 In Fals Borda 

v. Colombia183
, the Human Rights Committee considered a case where the 

alleged victims had been detained under an emergency law: 

On 21 January 1979, Mr. Fals Borda and his wife, Maria Cristina 
Salazar de Fals Borda, were arrested by troops of the Brigade de 
Institutos Militates under Decree No. 1923. Mr. Fals was detained 
incommunicado at the Cuartel de Infanteria de Usaquin, from 21 
January to 10 February 1979 when he was released without charges. 
Mrs. Fals continued to be detained for over one year. Mr. and Mrs. Fals 
Borda were released as a result of court decisions that there was no 
justification for their continued detention. They had not, however, had a 
possibility themselves to take proceedings before a court in order that 
that court might decide without delay on the lawfUlness of their 
detention. 

A. European Court of Human Rights 

The European Court of Human Rights has already noted on a number 

of occasions that the investigation of terrorist offences undoubtedly presents 

the authorities with special problems. This does not mean, however, that the 

investigating authorities have carte blanche under Article 5 to arrest suspects 

for questioning, free from effective control by the domestic courts and, 

ultimately, the Convention supervisory institutions involve whenever they 

180 General Comment No.8, para 4 (1982). 
181 1CCPR. 
182 General Comment No. 29, CCPRIC/21/Rev.1/Add 11, 2001 (para. 16). 
183 Fats Borda v. Colombia, Case No. 4611979, Views adopted on 27 July 1982 (para. 12.3). 
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choose to assert that terrorism. 184 

B. Inter-American System 

Article 7 of the Convention185 contains specific guarantees against 

illegal or arbitrary detentions or arrests, as described in clauses 2 and 3, 

respectively. Pursuant to the first of these provisions, no person may be 

deprived of his or her personal freedom except for reasons, cases or 

circumstances expressly defined by law (material aspect) and, furthermore, 

subject to strict adherence to the procedures objectively set forth in that law 

(formal aspect). The second provision addresses the issue that no one may be 

subjected to arrest or imprisonment for reasons and by methods which, 

although classified as legal, could be deemed to be incompatible with the 

respect for the fundamental rights of the individual because, among other 

things, they are unreasonable, unforeseeable or lacking in proportionality.186 

The American Convention on Human Rights, at Article 27(2), expressly 

includes "judicial guarantees essential for the protection of non-derogable 

rights", in its list of non-derogable rights. 187 

C. African Commission on Human and Peoples' Rights 

All the victims were arrested and kept in detention for a lengthy period 

under the State Security (Detention ofPersons) Act of 1984 and State Security 

(Detention of Persons) Amended Decree No. 14 (1994), that stipulates that the 

government can detain people without charge for as long as three months in 

the first instance. The decree also states that the courts cannot question any 

such detention or in any other way intervene on behalf of the detainees. This 

decree allows the government to arbitrarily· hold people critical of the 

184 Ocalan v. Turkey, ECHR, 12 March 2003 (para. 106); 42/LM 257 (2003) at 278. 
185 American Convention of Human Rights, 1969. 
186 Gangaram Panday Case, 1/A Court HR, Judgment of January 21, 1994 (para46- 47). 
187 It must be understood that the declaration of a state of emergency --whatever its breadth 

or denomination in internal law -- cannot entail the suppression or ineffectiveness of the 
judicial guarantees that the Convention requires the States Parties to establish for the 
protection of the rights not subject to derogation or suspension by the state of emergency. 
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government for up to 3 months without having to explain themselves and 

without any opportunity for the complainant to challenge the arrest and 

detention before a court of law. The decree therefore prima facie violates the 

right not to be arbitrarily arrested or detained protected in Article 6 of the 

African Charter on Human and Peoples' Rights188
• 

D. Indian Position 

The Preventive Detention Act, 1950 was originally passed for one year 

but was extended periodically upto 1969. During this period the Act was 

challenged for its validity and Parliament continued to amend it. Again in 

1971, need was felt to frame another Preventive Detention Act with object to 

"maintain internal security". And this was the infamous Maintenances of 

International Security Act, 189 which was later grossly misused to scuttle .all 

political opposition during emergency (1975 1977). The Act gave 

extraordinary powers to the executives, the misuse of which was observed by 

the Supreme Court: 

"It turned into an engine of oppression posing threat to democratic 

way of life "190 

The total route to the Congress Party, during the March, 1977General 

Election could be taken as a "measure of public resentment against the abuse 

of Maintenances of International Security Act". Janata Party Government 

fulfilling one promise of its poll- promise and repealed Maintenances of 

International Security Act on July 3, 1978. Though Maintenances of 

International Security Act was gone, yet the Conservation of Foreign 

Exchange and Prevention of Smuggling Activities Act, 1974 along with 

Prevention of Black marketing and Maintenance of Supplies of Essential 

188 International Pen, Constitutional Rights Project, Interights on behalf of Ken Saro-Wiwa 
Jr. and Civil Liberties Organisation case, Comm. No. 137/94, 139/94, 154196 and 161/97, 
l21

h Annual Activity report 1998- 1999 (para. 83). 
. 

189 Maintenance oflntemal Security Act, 1971. 
190 Bankhat La! v. State of Rajasthan, AIR 1975 SC 522. 
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Commodities Act, 1980 continued. Soon the need was felt to frame another 

Preventive Detention Act, to tackles communalism and extremist activities. 

The National Security Act (NSA) was formulated in 1980 with the object to 

"cope with extremist activities, industrialist unrest and increasing tendency on 

the part of various interested parties to engineer agitations on difforent 

issues "191 

Terrorist And Disruptive Activities Act allowed for people to be 

detained in police custody for up to six months without charge or trial. While 

P~evention of Terrorism Ordinance limits this period to three months, the 

potential for abuse and arbitrary detention is just as high. Prevention of 

Terrorism· Ordinance also lacks any provision to challenge the sufficiency of 

evidence cited by the prosecution for trial. As with Terrorist and Disruptive 

Activities Act, detainees are therefore likely to languish in prison without any 

evidence or formal charges being brought against them. In fact, detention of 

persons under Terrorist and Disruptive Activities Act continues to this day for 

offences allegedly committed before the law lapsed - a practice that 

authorities reportedly abuse through the spurious backdating of violations. 

Those newly detained join thousands of others who continue to be held under 

a provision authorizing their continued detention, even though the law itself is 

no longer in force. The period of police remand has been increased to 30 days 

from 15 days, and the period of judicial remand of 60 days has been increased 

to 90 days. The special court can even extend the period of investigation to 

180 days whereas the law at present is that every accused gets bail after 90 

days if the charge sheet is not presented and he is in custody. The right of 

anticipatory bail has been taken away and the right to bail is only available if 

the court is satisfied that there are grounds for believing that the suspect is 

innocent and not guilty of committing such offence. In practice, this is 

virtually an impossible condition to fulfill. 

191 1996 Cri. LJ Journal Section 17 at 19. 
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ii. Charges and right to be informed of the reasons for arrest 

A. UNITED NATIONS 

The periods of detention without charge under the Offences against the 

State Act have been increased, that persons may be arrested on suspicion of 

being about to commit an offence, and that the majority of persons arrested 

ate never charged with an offence. The application of the Act raises problems 

of compatibility with Articles 9 and 14, paragraph 3 (g), of the Covenant. 192 

While noting the State party's reservation to Article 9 of the Covenant, the 

Committee considers that this reservation does not exclude, inter alia, the 

obligation to comply with the requirement to inform promptly the person 

concerned of the reasons for his or her arrest. 193 

B. European Court of Human Rights 

Because of the attendant risk of loss of life and human suffering, the 

police are obliged to act with utmost urgency in following up all information, 

include information from secret sources. Further, the police may frequently 

have to arrest a suspected terrorist on the basis of information which is 

reliable but which cannot, without putting in jeopardy the source of the 

information, be revealed to the suspect or produced in court to support a 

charge. 

C. Indian position 

The Supreme Court has recognized certain rights, which are 

fundamental to the person arrested. For example the right to be informed of 

the ground for arrest, right to be informed of right to bail, right to be produced 

before a magistrate without delay, right not to be detained for more than 24 

hours without judicial scrutiny, right to consult a legal practitioner, right of an 

192 A/55/40, para 422-451 (2000). 
193 CCPRIC/79/Add81, para. 24 (1997). 
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arrested indigent person to free legal aid and to be informed about it194
. It 

leads to an irresistible conclusion that the power to arrest a person accused of 

a cognizable offence is not unfettered and registration of a cognizable offence 

ipso facto does not necessitate arrest. The question of arrest would not arise 

until the police officer has reasons to suspect commission of an offence. 

Normally the Court should not interfere with the process of investigation or 

the power of the police officer to arrest a person accused of a cognizable 

offence offences except in rare of the rarest cases and on proof of the fact that 

the police has not acted reasonably and honestly the court can inquire into the 

matter. Despite all these safeguards there are innumerable cases of police 

atrocities. Torture is regarded by the police officer as normal practice to check 

information regarding crime to extract confession. Police officer who is 

supposed to be protectors of the civil liberties of citizens themselves violates 

precious rights of citizens. It is committed under the shield of uniform, and the 

authority in the four walls of the police station at lock up, the victim being 

totally helpless. The protection of an individual from torture and abuse by the 

police and other law enforcing officers is a matter of deep concern. There has 

been increasing domain of the police in India, from Social, Political, Games, 

Religion and the same. The justification that is always forwarded is that of the 

social justice, but these delicate issues can be determined by the bodies like 

that of tribunal, Courts and the same. The increasing policing are never 

questioned until the matters reach the Court. All this reflects on one need and 

that is of increasing regulations over the use of the power by the police. 

Terrorists and Disruptive Activities Act, 1985 Under Terrorist and 

Disruptive Activities Act, similar procedure as Cr.P.C. is to be followed. The 

courts however had cautioned that Terrorist and Disruptive Activities Act, 

being a special act, arrest under it should be made only in exceptional 

circumstances. Legislative intention for enacting the Terrorist and Disruptive 

Activities Act was to confine the applicability of the Act to secessionist or 

194 D. K Basu v State of West Bengal, AIR 1997 SC 610. 
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insurgency activities against the State and not to ordinary crimes for which 

provisions exist. It does not matter if there is a delay between arresting a 

person and filling a charge sheet under Terrorist and Disruptive Activities Act. 

Under Section 12(4) of the Terrorist and Disruptive Activities Act a 

Designated Court shall, for the purpose of trial of any offence, have all the 

powers of a Court of Session and shall try such offence as if it were a Court of 

Session so far as may be in accordance with the procedure prescribed in the 

Code for the trial before a Court of Session, albeit subject to the other 

provisions of the Act, and therefore the same guidelines and procedure as 

under Chapter XVII of the court can be followed. If a person is arrested and 

convicted along with Terrorist and Disruptive Activities Act, under the 

provisions of any penal code, it is open for the designated court to award 

sentences as in provided by penal code. If the accused is charge sheeted under 

Terrorist and Disruptive Activities Act, but becomes the duty of the 

prosecution to prove all charges beyond all reasonable doubt. 

The following guidelines have been laid by the Supreme Court as to 

the process of arrest195
: 

I. Inform the arrested person as to the grounds of his arrest. As and when 

the person is arrested he should be informed as to the grounds of his 

arrest so that he may take up a reasonable defence about the same. 

There is a duty on the part of the arresting authority to do the same. 

II. Present before the Magistrate within 24 hours: In case the arrested 

person is not presented before the Magistrate within 24 hours, it would 

be considered as illegal arrest. 

III. When the police arrest a person, the police will govern intimation of 

the fact of such arrest to legal aid cell of the district concerned. 

IV. Whenever any illegal detention is brought to the notice of sessions 

195 Ibid 

judge of the district by any person, the session judge of the district 

shall make a surprise visit of the police lock-up to find out whether 
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any person is detained in the police lock up without being produced 

before the concerned Magistrate in contravention of section 57 of 

Cr.P.C and section 55 ofthe Cr.P.C. 

V. As far as the identification is concerned: (i) At the time of arrest of any 

person for a crime, while noting his ID marks, photos must be taken 

and made of records. (ii) Such photographs should be submitted to 

court while filing charge sheet. (iii) The same procedure should be 

followed while filing appeals (iv) Concerned arresting officer who 

arrested the accused should authenticate the photograph taken. (v) In 

all sessions case when warrant of arrest is issued the photographs and 

marks to be crossed checked. 

To lay down the guidelines is one thing, and it is totally different to 

have the policies and guidelines implemented by the Judiciary. The Magistrate 

can use the following tools to get the guidelines by the Court implemented in 

a more effective manner: 

• When a complaint is made to the Magistrate that any person has been in the 

custody for more than 24 hours, then, he shall call upon the concerned police 

officer to state in affidavit whether the allegations made are true? 

• Police officer has to state whether he had arrested any person or not? And 

where is the arrested person at the time of filing of the affidavit? 

• Such affidavit be filed within two days, as the police officer is aware of the 

fact where the arrested person is. 

• Such arrested person should be presented before the Magistrate within 24 

hours, and the Magistrate should then take appropriate action against the 

arrested person. 

• If no such affidavit is filed, then it is to be regarded as Contempt of Court, 

and such officer is guilty of Criminal Contempt of Court 
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iii. Prolonged pre-trial or administrative detention 

A. UNITED NATIONS 

Concerning special legislation on armed groups, the Human Rights 

Committee notes with concern that the duration of pretrial detention can 

continue for several years and that the maximum duration of such detention is 

determined according to the applicable penalty. The Committee invites the 

State party to reduce the duration of pretrial detention and to stop using 

duration of the applicable penalty as a criterion for determining the maximum 

duration of pretrial detention. 196 

B. Inter-American System 

The purpose of the principle of "reasonable time" to which Articles 

7(5) and 8(1) of the American Convention refer is to prevent accused persons 

from remaining in that situation for a protracted period and to ensure that the 

charge is promptly disposed of. 197 

The right to the presumption of innocence requires that the duration of 

preventive detention not exceed the reasonable period of time cited in Article. 

Otherwise, such imprisonment takes on the nature of premature punishment, 

and thus constitutes a violation of Article 8.2 of the American Convention. 

The principle of the rule of law that establishes the need for criminal 

prosecution of all crimes by the State, cannot justify an unlimited length of time 

to resolve the criminal matter. Otherwise, there would be an implicit assumption 

that the State always prosecutes guilty people and that thus the length of time 

taken to convict the accused is irrelevant. By international standards, all persons 

accused of a criminal offense must be considered innocent until proven guilty. 

196 CCPRIC/79/Add.61, paras. 12, 18 (1996). 
197 Suarez Rosero Case, I/ A Court H.R., Judgment ofNovember 12, 1997 (paras. 70, 72). 
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The right to defense also guaranteed in the Convention under Article 8(2)(f) is 

threatened by lengthy incarceration without conviction because, in some cases, it 

increases the defendant's difficulty in mounting a defense. With the passing of 

time, the limits of acceptable risks that are calculated into the defendant's ability 

to present evidence and counterarguments are enhanced. The possibility to 

convene witnesses diminishes as well as the strength of any 

counterarguments198
• 

C. Indian position 

In Hussainara Khatoon v State of Bihar, 199Justice Bhagwati observed: 

"A procedure which keeps large number of people behind bars 
without trial for long, cannot possibly be regarded as "reasonable, 
just or fair" so as to be in conformity with the requirement of Art. 
21. It is necessary, therefore, that the law as enacted by the Legislature 
and as administered by the courts must radically change its approach 
to pre-trial detention and ensure 'reasonable, just and fair' procedure 
which has a creative connotation after the decision of the Supreme 
Court in Maneka Gandhi's case. "200 

Article 21 confers fundamental right on every person not to be deprived 

of his life or liberty except in accordance with the procedure prescribed by 

law and it is not enough to constitute compliance with the requirement of that 

Article that some semblance of a procedure should be prescribed by law, but 

that the procedure should be "reasonable, fair and just". If a person is deprived 

of his liberty under a procedure which is not "reasonable fair or just", such 

deprivation would be violative of his fundamental right under Art. 21 and he 

would be entitled to enforce such fundamental right and secure his release. 

Any procedure prescribed by law for depriving a person of his liberty cannot 

be "reasonable, fair or just" unless that procedure ensures a speedy trial for 

determination of the guilt of such person. According to PATHAK, J's 

Observation: 

"It is indisputable that an unnecessarily prolonged detention in prison 
of under trials before being brought to trial is an affront to all civilized 

198 Case 11.245, Report N° 12196, Gimenez case, Annual Report ofthe IACHR 1995 (paras. 
78-81). 

199 AIR 1979 SC 1360. 
200 Ibid. 
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norms of human liberty. Any meaningful concept of individual liberty 
that forms the bedrock of a civilized legal system must view with 
distress patently long periods of imprisonment before persons awaiting 
trial can receive the attention of the administration of justice. The 
primary principle of criminal law is that imprisonment may follow a 
judgment of guilt. But should not precede it. " 

iv. Incommunicado Detention 

A. UNITED NATIONS 

The Human Rights Committee has expressed concern over the risks 

inherent in the practice of incommunicado pre-trial detention, including the 

possibility of infliction oftorture or ill treatment: 

The Committee expresses concern at the maintenance on a continuous 
basis of special legislation under which persons suspected of belonging 
to or collaborating with armed groups may be detained incommunicado 
for up to five days ... [and] emphasizes that those provisions are not in 
conformity with Articles 9 and 14 of the Covenant. It urges the State 
party to abandon the use of incommunicado deteniion201

. 

B. Inter-American System 

The Inter-American Commission and Court have consistently 

indicated that, not only may no one be deprived of liberty except in the cases 

or circumstances expressly provided by law, but further, any deprivation of 

liberty must strictly adhere to the procedures defined there under. The failure 

to comply with such procedures creates the possibility, and eventually the 

probability of abuse of the rights of detainees. Where detention is not ordered 

or properly supervised by a competent judicial authority, where the detainee 

may not fully understand the reason for the detention or have access to legal 

counsel, and where the detainee's family may not be able to locate him or her 

promptly, there is clear risk, not just to the legal rights of the detainee, but also 

to his or her personal integrity202
• 

201 CCPRIC/79/Add61, paras. i2, 18 (1996). 
202 IACHR, OEA/Ser.LNIII.lll doc. 21 rev., 6 April2001, Chapter VII (para. 37). 
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C. Indian position 

"Significant human rights abuses included: Extra~judicial killings, 

including faked encounter killings, custodial deaths throughout the country, 

and excessive use of force by security forces combating active insurgencies in 

Jammu and Kashmir and several north~eastem states; torture and rape by 

police and other agents of the government; poor prison conditions; arbitrary 

arrest and incommunicado detention in Jammu and Kashmir and the northeast; 

continued detention throughout the country of thousands arrested under 

special security legislation; lengthy pre~trial detention without charge; 

prolonged detention while undergoing trial; occasional limits on freedom of 

the Press and freedom of movement; harassment and arrest of human rights 

monitors; extensive societal violence against women; legal and societal 

discrimination against women; forced prostitution; child prostitution and 

female infanticide; discrimination against persons with disabilities; serious 

discrimination and violence against indigenous people and scheduled castes 

and tribes; widespread intercaste and communal violence; religiously 

motivated violence against Muslims and Christians; widespread exploitation 

of indentured, bonded, and child labour; and trafficking in women and 

children. "203 

The report says: "The concerted campaign of execution~style killings 

of civilians by Kashmiri and foreign~based militant groups continued and 

included several killings of political leaders and party workers. Separatist 

guerrillas were responsible for numerous, serious abuses, including killing of 

armed forces personnel, police, government officials, and civilians; torture; 

rape; and other forms ofbrutality."204 

The criminalization of "abetting" a terrorist, which had been struck 

down in T ADA by the Indian Supreme Court, was revived under Prevention 

of Terrorism Act. It criminalizes the membership of an organization labeled 

"terrorist" by the Central Government, regardless of criminal intent or activity. 

203 Ranabir Ray Choudhury, India Scores in Human Rights Report, Hindu Business Line, 
Monday, Mar 01,2004. 

204 Ibid 
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The statute, however, was silent as to how the State must prove that a person 

indeed is part of such a terrorist organization. Section 20 of Prevention of 

Terrorism Act presumes that an individual charged with being a member of a 

terrorist organization is a terrorist unless that person can show that he or she 

has not participated in terrorist activities and that the organization itself was 

not declared illegal by the State at the time when the person joined. Hence by 

placing this type of onus on the individual, the State inevitably inhibits those 

peaceful persons who might wish to join a non-mainstream association but 

fear that doing so could subject them to potential arrest, or at the very least to 

the hassle of having to prove their innocence. 

Furthermore, Section 57 of the Prevention of Terrorism Act gives 

governmental authorities immunity from prosecution under Prevention of 

Terrorism Act, as long as the actions taken to combat terrorism are done in 

good faith. Prevention of Terrorism Act had also retained the admissibility of 

confessions, a provision that many had pointed to as one of the sources of the 

high incidences of torture and brutality during Terrorist and Disruptive Act 

interrogations. Terrorist acts were placed outside the parameters of the 

criminal procedure code, which has been established to balance the rights of 

criminal defendants with the interests of the State. Moreover, Prevention of 

Terrorism Act had established special Courts to handle cases of terrorism. 

These special Courts were vested with the discretion to hold trials in non

public places such as prisons and would have the power to withhold trial 

records from the public. 

Under section 49(2), of Prevention of Terrorism Act the police may 

place a suspected terrorist in jail for up to ninety days without any Court 

proceedings. The abovementioned period may be extended by another three 

months if the prosecution submits a report to the Court explaining the State's 

need for additional time. When an individual is charged under Prevention of 

Terrorism Act, section 49(7) permits the denial of bail to the accused for up to 

one year, as long as the prosecution's opposition to the bail request satisfies 
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the Court. 

Section 52( 4) States that the accused is not entitled to have a lawyer 

"present throughout the period of the police interrogation." Section 14 

additionally States that "any individual" (not excluding defense lawyers) is 

obligated to provide to the State information of anyone who may be in 

violation of Prevention of Terrorism Act. These limitations contravene the 

spirit of the United Nations Basic Principles on the Role of Lawyers 

[hereinafter BPRL] in two major ways. Firstly, Article 1 of the BPRL 

mandates that clients should have access to their lawyers during an entire 

police interrogation. Secondly, Article 22 of the BPRL emphasizes that the 

confidentiality between a lawyer and a client must be respected by the State; 

any effort to undermine this relationship is incompatible with international 

norms on the rights of the detained. On the 11th of July, 2002, in the State of 

Tamil Nadu, Vaiko, a leader of the opposition political party, was arrested and 

charged for the violation of section 21 of Prevention of Terrorism Act which 

prohibits the promotion of any terrorist group explicitly banned by the statute. 

Viko had made remarks in support of the Liberation Tigers of Tamil Eelam, 

an organization deemed terrorist by the central government. 

In Gulam Sarwar v Union of India, 205 Supreme Court has stated that 

the principle of res judicata does not apply to writ of habeas corpus as this 

writ is directed against a "fundamentally lawless order". 

V. Right to fair trial 

The concept of fair trial is a constitutional 'imperative and is explicitly 

recognized as such in the specific provisions of the Constitution including 

Articles 14, 19, 21, 22 and 39A of the Constitution as well as the various 

provisions ofthe Code of Criminal Procedure 1973 (Cr.P.C). The right to fair 

trial is also explicitly recognized as a human right in terms of Article 14 of the 

205 AIR 1967 SC 335. 
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International Covenant on Civil and Political Rights (ICCPR) which has been 

ratified by India and which now forms part of the statutory legal regime 

explicitly recognized as such under Section 2(1) (d) of the Protection of 

Human Rights Act, 1993. Violation of a right to fair trial is not only a 

violation of fundamental right under our Constitution but also violative of the 

internationally recognized human rights as spelt out in the International 

Covenant on Civil and Political Rights to which India is a party. Whenever a 

criminal goes unpunished, it is the society at large, which suffers because the 

victims become demoralized, and criminals encouraged. It therefore, becomes 

duty of the Court to use all its powers to unearth the truth and render justice so 

that the crime is punished. It is, therefore, imperative in the interests of justice 

for the Hon'ble Supreme Court, in exercise of its powers under Article 142 of 

the Constitution, to lay down guidelines and directions in relation to 

protection of witnesses and victims of crime in criminal trials which can be 

adhered to both by the prosecuting and law enforcement agencies as well as 

the subordinate judiciary. This is essential in order to enhance the efficacy of 

the criminal justice delivery system. 

The Commission has also filed a separate application under Section 

406 Cr.P.C. before the Supreme Court for transfer of four other serious cases, 

namely, the Godhra incident, Chamanpura (Gulburga society) incident, 

Naroda Patiya incident and the Sadarpura case in Mehsana district, for their 

trial outside the State of Gujarat. 

The Supreme Court of India has considered the right to silence in a 

three-Judge Bench in Nandini Satpati vs. P.L. Dani206where the Supreme 

Court followed the earlier English law and the judgment of the American 

Supreme Court in Miranda. Krishna Iyer J observed that the accused was 

entitled to keep his mouth shut and not answer any questions if the questions 

were likely to expose him to guilt. This protection was available before the 

trial and during the trial. The learned Judge observed as follows: 

" ... Whether we consider the Talmudic Law or the Magna Carta, the 
Fifth Amendment, the provisions of other constitutions or Article 
20(3), the driving force behind the refusal to permit forced self 

206 AIR 1978 SC 1025. 
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incrimination is the system of torture by investigators and courts from 
medieval times to modern days. Law is response to life and the English 
rule of the accused privilege of silence may easily be traced as a sharp 
reaction to the Court of Star Chamber when self-incrimination was not 
regarded as wrongful. Indeed then the central foature of the criminal 
proceedings, as Holdsworth noted, was the examination of the 
accused" 

Supreme Court of India in People's Union for Civil Liberties v. Union 

of India, observed207
: 

"The protection and promotion of human rights under the rule of law 
is essential in the prevention of terrorism. Here comes the role of law 
and court's responsibility. If human rights are violated in the process 
of combating terrorism, it will be self-defeating. Terrorism often 
thrives where human rights are violated, which adds to the need to 
strengthen action to combat violations of human rights. The lack of 
hope for justice provides breeding grounds for terrorism. Terrorism 
itself should also be understood as an assault on basic rights. In all 
cases, the fight against terrorism must be respectful to the human 
rights. Our Constitution laid down clear limitations on State actions 
within the context of the fight against terrorism. To maintain this 
delicate balance by protecting "core" human rights is the responsibility 
of court in a matter like this. Constitutional soundness of POT A needs 
to be judged by keeping these aspects in mind. "208 

Key aspects of the right to fair trial are essential to respecting human 

rights while countering terrorism, including in states of emergency. All 

systems have stressed the fundamental importance of the presumption of 

innocence. In addition, all systems have expressed deep concern about the 

trial of civilians before military and other special tribunals. 

1. Presumption of innocence and other rights 

A. United Nations 

Safeguards related to derogation, as embodied in Article 4 of the 

Covenant, are based on the principles of legality and the rule of law inherent 

in the Covenant as a whole. As certain elements of the right to a fair trial are 

explicitly guaranteed under international humanitarian law during armed 

conflict, the Committee finds no justification for derogation from these 

207 (2004) 9 sec 580. 
208 Ibid at 596. 
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guarantees during other emergency situations. The principles of legality and 

the rule of law require that fundamental requirements of fair trial must be 

respected during a state of emergency. Only a court of law may try and 

convict a person for a criminal offence. The presumption of innocence must 

be respected. 209 

B. European Court of Human Rights 

In the Brogan case, the Court concluded that the fact that the arrest and 

detention of the applicants were inspired by the legitimate aim of protecting 

the community as a whole from terrorism was not, on its own, sufficient to 

ensure compliance with the specific requirements of Article 5 § 3 of the 

Convention. 

C. Inter-American System 

The right of every person accused of a criminal offense to be 

presumed innocent until his guilt is fully proven is a principle set forth ... in 

the American Convention on Human Rights.210 

2. Military and other Special Courts 

A. UNITED NATIONS 

The Human Rights Committee has considered, in a number of cases and 

concluding observations, the nature of tribunals with competence to try 

offences related to terrorism or state security. In this regard, the Committee 

has often addressed the role of the military and military courts. 

The Committee is concerned that the military and members of security 

or other forces allegedly continue to exercise special powers over 

civilians and civilian authorities, including judicial authorities, granted 

to them through the establishment of Special Public Order Zones by 

decrees no longer in force. The Committee is particularly concerned 

that the military exercise the functions of investigation, arrest, detention 

209 General Comment No. 29,CCPRIC/21/Rev.J/Add.11, para 11, 16 (2001), See also 
General Comment No. 13 (on article 14 ofthe Covenant). 

210 IACHR, OEA/Ser.LN/11.53, doc. 25, ch. IV, 30 June 1981 (para. 9). 
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and interrogation.zu 

The Committee notes with concern that military courts have broad 

jurisdiction. It is not confined to criminal cases involving members of the 

armed forces but also covers civil and criminal cases when, in the opinion of 

the executive, the exceptional circumstances of a particular case do not allow 

the operation of the courts of general jurisdiction. The Committee notes that 

the State party has not provided information on the definition of "exceptional 

circumstances" and is concerned that these courts have jurisdiction to deal 

with civil and criminal cases involving non-military persons, in contravention 

of Articles 14 and 26 of the Covenant. The State party should adopt the 

necessary legislative measures to restrict the jurisdiction of the military courts 

to trial of members ofthe l!lilitary accused of military offences212
• 

Under the decree in question, military courts, regardless of whether the 

defendant is a civilian or a member of the military or security forces, try cases 

of treason. In this connection, the Committee expresses its deep concern that 

persons accused of treason are being tried by the same military force that 

detained and charged them, that the members of the military courts are active 

duty officers, that most of them have not received any legal training and that, 

moreover, there is no provision for sentences to be reviewed by a higher 

tribunal. These shortcomings raise serious doubts about the independence and 

impartiality of the judges of military courts213
• 

The Committee expresses concern about the broad scope of the 

jurisdiction of military courts in [the State party], especially its extension 

beyond disciplinary matters and its application to civilians. It is also 

concerned about the procedures followed by these military courts, as well as 

the lack of supervision of the military courts' procedures and verdicts by the 

ordinary courts.214 

The Committee . . . notes with concern that military courts in certain 

cases may try civilians, including betrayal of State secrets, espionage and 

211 CCPRIC/79/Add.76, para. 19 (1997) 
212 CCPR/C0/71/UZB, para. 15 (2001) 
213 CCPRIC/79/Add.67, para. 350 (1996) 
214 CCPRIC/79/Add. 78, para. 14 (1997) 
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State security. Therefore, the Committee recommends that the Criminal Code 

be amended so as to prohibit the trial of civilians by military tribunals in any 

circumstances. 215 

B. European Court of Human Rights 

The Court points out that in several previous judgments ... , it noted that 

certairl aspects of the status of military judges sitting in the State Security 

Courts that had convicted the applicants in those cases raised doubts as to the 

independence and impartiality of the courts concerned. The applicants in those 

cases had had legitimate cause to fear that the presence of a military judge on 

the bench might have resulted in the courts allowing themselves to be unduly 

influenced by considerations that were not relevant to the nature of the case.Z16 

What is at stake is the confidence which the courts in a democratic 

society must inspire in the public and above all, as far as criminal proceedings 

are concerned, in the accused. In deciding whether there is a legitimate reason 

to fear that a particular court lacks independence and impartiality, the 

standpoint of the accused is important without being decisive. What is 

decisive is whether his doubts could be heldjustified.217 

C. Inter-American System 

Transferring jurisdiction from civilian courts to military courts, thus 

allowing military courts to try civilians accused of treason, means that the 

competent, independent and impartial tribunal previously established by law is 

precluded from hearing these cases. In effect, military tribunals are not the 

tribunals previously established by law for civilians. Having no military 

functions or duties, civilians cannot engage in behaviors that violate military 

duties. When a military court takes jurisdiction over a matter that regular 

courts should hear, the individual's right to a hearing by a competent, 

_ independent and impartial tribunal previously established by law and, a 

fortiori, his right to due process is violated. That right to due process, in turn, 

is intimately linked to the very right of access to the courts. 

215 CCP R/C/791 Add. 79, para. 20 (1997) 
216 Ocalan v. Turkey, ECHR, 12 March 2003 (para. 114). 
217 Ibid 
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A basic principle of the independence of the judiciary is that every 

person has the right to be heard by regular courts, following procedures 

previously established by law. States are not to create "tribunals that do not 

use the duly established procedures of the legal process ... to displace the 

jurisdiction belonging to the ordinary courts or judicial tribunals. " 

D. Mrican Commission on Human and Peoples' Rights 

Regarding the issue of the Special Military Tribunal, the Commission 

is not taking an issue with the history and origin of the laws nor the intention 

why they were promulgated. What is of concern here to the Commission is 

whether the said trial conforms to the fair hearing standards under the Charter. 

The Commission is of the opinion that to answer this question, it must 

necessarily consider the merits or demerits of the trial, an issue the 

Government does not want to be involved in. 

In the same vein, the Commission considers the arraignment, trial and 

conviction of Malaolu218
, a civilian by a Special Military Tribunal, presided 

over by serving military officers, who are still subject to military commands, 

without more, prejudicial to the basic principles of fair hearing guaranteed by 

Article 7 ofthe Charter. 

E. Indian Position 

Terrorist and Disruptive Activities Act, 1985 and 1987 also relied 

upon the system of established a system of Special Courts ("Designated 

Courts") and placed restriction on the grant of bail unless the Court recorded 

the existence of "reasonable grounds for believing" that the accused was "not 

guilty". The police were given enhanced powers of detention of suspects; 

provision was made for protection of witnesses and at the same time it was 

provided that trials under the law shall be speedy by being accorded 

"precedence" over other cases. 

It gave enhanced powers to the investigating police officers in the 

218 Media Rights Agenda case, Comm. No. 224/98, 141
h Annual Activity report 2000-2001 

(paras. 59-62). 
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matter of seizure of property regarding which there was "reason to believe" to 

have been derived as a result of terrorist acts, besides provision for attachment 

and forfeiture of such property. It extended the possible period of detention of 

a suspect in police custody pending investigation. It made a significant 

departure from the general law by rendering admissible confession made 

before a police officer not below the rank of Superintendent of Police. 

The Act gave rise to protests by human rights groups questioning the 

validity of the law on various grounds, mainly that it encroached on certain 

fundamental rights of the persons arrested and it being an unnecessary 

departure from the general law arming the executive (police) with unbridled 

and oppressive powers, without sufficient accountability. 

Prevention of Terrorism Act, 2002 was a measure introduced by the 

State to adopt twin-legged strategy, one dealing with the terrorism as a crime, 

and the other for steps that could be termed as preventive in nature. Learning 

from past experience in the enforcement of Special anti-terrorism legislation 

adopted earlier in the country, and conscious of the fact that the extra-ordinary 

nature of the powers and procedure provided by this new special law were 

prone to abuse for ulterior purposes by law enforcing agencies and pressure 

groups, the Legislature declared its intent to prevent such misuse by referring 

to the fact that "sufficient safeguards" were being engrafted in the law. 

Prevention of Terrorism Act, 2002 would confer special powers of 

arrest or detention of suspected terrorists, of seizure and forfeiture of terrorist 

property, for prohibiting and penalizing terrorist funding, the interception of 

communication amongst suspects and for dealing with terrorist organizations 

by, inter alia, making their membership an offence. Prevention of Terrorism 

Act, 2002 contained revised form of definition of the offence of "terrorist act" 

requiring, as the first and foremost ingredient, the "intent to threaten the unity, 

integrity, security or sovereignty oflndia or to strike terror in the people". 
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While reintroducing the related offences of conspiracy, abetment, 

harboring etc., Prevention of Terrorism Act, 2002 also provided for the 

offence of "possession" in "notified areas" of unauthorized arms (mainly 

"prohibited arms and ammunition") or bombs etc and retained enhanced 

penalty for certain offences under Arms Act, Explosives Act etc., if 

committed ''with intent to aid any terrorist". Prevention of Terrorism Act, 

2002 also gave enhanced powers to investigating police officers in the matter 

of seizure & attachment of property regarding which there was "reason to 

believe" to be "proceeds of terrorism", giving the power to order "forfeiture". 

It permitted police custody for a period double than that permissible under the 

general law and would also moot setting up of Special Court for trial of 

offences under the Act. The stringent bail provisions were reintroduced. 

The law under Prevention of Terrorism Act, 2002 would also permit 

use of confession made before the police officer rather than a judicial 

authority. It is significant to note that the safeguards in such regard, which had 

been introduced by the Supreme Court through the judgment in Kartar 

Singh219
, now found adoption by the legislature as statutory requirements. 

Prevention of Terrorism Act, 2002 also provided for measures to deal 

with organization declared by the executive to be "terrorist organization" 

making membership of, support to, or activities connected therewith-penal 

offences. It also made elaborate provisions for interception of communication, 

authorization for and control/use of intercepted communication. 

Besides introduction of statutory safeguards for abuse of power 

relatable to confession before the police, Prevention of Terrorism Act, 2002 

also provided for speedy trials, and introduced the concept of quasi judicial 

review of the State action vis-a-vis organizations declared to be terrorist 

organizations besides review of arrest or prosecution of a person for offences 

under Prevention of Terrorism Act, 2002, thus again respecting the view of 

219 (1994) cr. L J 3139; (1994) 3 sec 596. 
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the judiciary for need for adequate safeguards against abuse of powers by the 

executive, as declared in Kartar Singh220
• It bears special mention here that 

the Central Government put the mechanism to use by constituting a Review 

Committee, under the chairmanship of a former Chief Justice of High Court, 

and thereby giving to it a High-power status, calling it upon not only to 

"entertain complaints or grievances" with regard to the "enforcement of' 

Prevention of Terrorism Act, 2002 and accordingly "give its findings" but also 

for making suggestions "for removing the shortcomings, if any, in (its) 

implementation" and measures "to ensure" that provisions of Prevention of 

Terrorism Act, 2002 were "invoked for combating terrorism only". 

It may be added that Prevention of Terrorism Act, 2002 also came 

with a 'sunset clause' for expiry at the end of three years but came to be 

repealed ahead of its time with effect from 21st September 2004. 

The constitutionality of Prevention of Terrorism Act, 2002 was also 

challenged before the Supreme Court of India, but found without merit. The 

judgment on the point is known as People's Union for Civil Liberties v 

UOi21
. The challenge was on the ground the basic human rights were being 

violated. The view of the Court in this regard is now well known, namely, that 

the "protection and promotion of human rights under the rule of law is 

essential in the prevention of terrorism", involving "court's responsibility" 

and that if human rights are violated in the process, it will be "self-defeating". 

It would also voice concern that "lack of hope for justice provides breeding 

grounds for terrorism" and, therefore, in the fight against terrorism "human 

rights" will have to be respected. 

The Court upheld the constitutional validity of Prevention of 

Terrorism Act, 2002 in People's Union for Civil Libertie~22, but again 

proceeded to temper the law so as to obviate the vice of arbitrary use by 

220 Ibid. 
221 AIR 2004 SC 456. 
222 Ibid. 
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giving certain directions. It insisted on the element of mens rea for the offence 

of 'abetment' and on the element of "knowledge of the terrorist act" for the 

offence of "possession of unauthorized arms". It further added the ingredient 

of "intent" in the offences relating to membership of, support to, or raising of 

funds for a terrorists organization. 

3. Right to appeal 

A. UNITED NATIONS 

The Human Rights Committee has addressed the question of the right to 

appeal under Article 14, paragraph 5 of the Covenant, with respect to 

proceedings conducted by special tribunals. For example: 

The Human Rights Committee is concerned that there is no appeal 

provided for against the decisions of the special court. 223 

The Human Rights Committee expresses concern that persons suspected 

of belonging to or the Audiencia Nacional without the possibility of appeal 

judges collaborating with armed groups. 224 

The Human Rights Committee against Torture has also addressed the 

right to appeal with respect to terrorist offences: 

The Human Rights Committee against Torture recommends that the 

State party . . . ensure that all persons convicted by decisions of military 

courts in terrorism cases shall have the right to their conviction and 

sentence being reviewed by a higher tribunal according to law. 225 

B. Inter-American System 

The right to appeal the judgment, also recognized in the Convention, is 

not satisfied merely because there is a higher court than the one that tried and 

convicted the accused and to which the latter has or may have recourse. For a 

true review of the judgment, in the sense required by the Convention, the 

223 CCPRIC/79/AddBO, para. 23 (1997) 
224 CCPRIC/79/Add.61, para. 12 (1996). 
225 CATIC/XXIX!Misc.4, para. 6 (2002). 
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higher court must have the jurisdictional authority to take up the particular 

case in question. It is important to underscore the fact that from first to last 

instance, a criminal proceeding is a single proceeding in various stages. 

Therefore, the concept of a tribunal previously established by law and the 

principle of due process apply throughout all those phases and must be 

observed in all the various procedural instances. If the court of second 

instance fails to satisfy the requirements that a court must meet to be a fair, 

impartial and independent tribunal previously established by law, then the 

phase of the proceedings conducted by that court couldn't be deemed to be 

either lawful or valid. 226 

C. Indian Position 

The Supreme Court has original, appellate and _advisory jurisdiction. 

Its exclusive original jurisdiction extends to any dispute between the 

Government of India and one or more States or between the Government of 

India and any State or States on one side and one or more States on the other 

or between two or more States, if and insofar as the dispute involves any 

question (whether of law or of fact) on which the existence or extent of a legal 

right depends. In addition, Article 32 of the Constitution gives an extensive 

original jurisdiction to the Supreme Court in regard to enforcement of 

Fundamental Rights. It is empowered to issue directions, orders or writs, 

including writs in the nature of habeas corpus, mandamus, prohibition, quo 

warranto and certiorari to enforce them. The Supreme Court has been 

conferred with power to direct transfer of any civil or criminal case from one 

State High Court to another State High Court or from a Court subordinate to 

another State High Court. The Supreme Court, if satisfied that cases involving 

the same or substantially the same questions of law are pending before it and 

one or more High Courts or before two or more High Courts and that such 

questions are substantial questions of general importance, may withdraw a 

case or cases pending before the High Court or High Courts and dispose of all 

226 Castillo Petruzzi eta/. Case, 1/A Court HR, Judgment of May 30, 1999 (para. 161). 
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such cases itself. Under the Arbitration and Conciliation Act, 1996, 

International Commercial Arbitration can also be initiated in the Supreme 

Court. 

The appellate jurisdiction of the Supreme Court can be invoked by a 

certificate granted by the High Court concerned under Article 132(1), 133(1) 

or 134 of the Constitution in respect of any judgement, decree or final order of 

a High Court in both civil and criminal cases, involving substantial questions 

of law as to the interpretation of the Constitution. Appeals also lie to the 

Supreme Court in civil matters if the High Court concerned certifies : (a) that 

the case involves a substantial question of law of general importance, and (b) 

that, in the opinion of the High Court, the said question needs to be decided by 

the Supreme Court. In criminal cases, an appeal lies to the Supreme Court if 

the High Court (a) has on appeal reversed an order of acquittal of an accused 

person and sentenced him to death or to imprisonment for life or for a period 

of not less than 10 years, or (b) has withdrawn for trial before itself any case 

from any Court subordinate to its authority and has in such trial convicted the 

accused and sentenced him to death or to imprisonment for life or for a period 

of not less than 10 years, or (c) certified that the case is a fit one for appeal to 

the Supreme Court. Parliament is authorised to confer on the Supreme Court 

any further powers to entertain and hear appeals from any judgement, final 

order or sentence in a criminal proceeding of a High Court. 

The Supreme Court has also a very wide appellate jurisdiction over all 

Courts and Tribunals in India in as much as it may, in its discretion, grant 

special leave to appeal under Article 136 of the Constitution from any 

judgment, decree, determination, sentence or order in any cause or matter 

passed or made by any Court or Tribunal in the territory of India. 

The Supreme Court has special advisory jurisdiction in matters which 

may specifically be referred to it by the President of India under Article 143 of 

the Constitution. There are provisions for reference or appeal to this Court 
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under Article 317(1) of the Constitution, Section 257 of the Income Tax Act, 

1961, Section 7(2) of the Monopolies and Restrictive Trade Practices Act, 

1969, Section 13 0-A of the Customs Act, 1962, Section 3 5-H of the Central 

Excises and Salt Act, 1944 and Section 82C of the Gold (Control) Act, 1968. 

Appeals also lie to the Supreme Court under the Representation of the People 

Act, 1951, Monopolies and Restrictive Trade Practices Act, 1969, Advocates 

Act, 1961, Contempt of Courts Act, 1971, Customs Act, 1962, Central 

Excises and Salt Act, 1944, Enlargement of Criminal Appellate Jurisdiction 

Act, 1970, Trial of Offences Relating to Transactions in Securities Act, 1992, 

Terrorist and Disruptive Activities (Prevention) Act, 1987 and Consumer 

Protection Act, 1986. Election Petitions under Part III of the Presidential and 

Vice Presidential Elections Act, 1952 are also filed directly in the Supreme 

Court. 

Under Articles 129 and 142 of the Constitution the Supreme Court has 
' 

been vested with power to punish for contempt of Court including the power 

to punish for contempt of itself. In case of contempt other than the contempt 

referred to in Rule 2, Part-I of the Rules to Regulate Proceedings for 

Contempt of the Supreme Court, 1975, the Court may take action (a) Suo 

motu, or (b) on a petition made by Attorney General, or Solicitor General, or 

(c) on a petition made by any person, and in the case of a criminal contempt 

with the consent in writing of the Attorney General or the Solicitor General. 

Under Order XL of the Supreme Court Rules the Supreme Court may review 

its judgment or order but no application for review is to be entertained in a 

civil proceeding except on the grounds mentioned in Order XL VII, Rule 1 of 

the Code of Civil Procedure and in a criminal proceeding except on the 

ground of an error apparent on the face of the record. 

i. PUBLIC INTEREST LITIGATION 

Although the proceedings in the Supreme Court arise out of the 

judgments or orders made by the Subordinate Courts including the High 
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Courts, but of late the Supreme Court has started entertaining matters in which 

interest of the public at large is involved and the Court can be moved by any 

individual or group of persons either by filing a Writ Petition at the Filing 

Counter of the Court or by addressing a letter to Hon'ble the Chief Justice of 

India highlighting the question of public importance for invoking this 

jurisdiction. Such concept is popularly known as 'Public Interest Litigation' 

and several matters of public importance have become landmark cases. This 

concept is unique to the Supreme Court of India only and perhaps no other 

Court in the world has been exercising this extraordinary jurisdiction. A Writ 

Petition filed at the Filing Counter is dealt with like any other Writ Petition 

and processed as such. In case of a letter addressed to Hon'ble the Chief 

Justice of India the same is dealt with in accordance with the guidelines 

framed for the purpose. 

ii. PROVISION OF LEGAL AID 

If a person belongs to the poor section of the society having annual 

income of less than Rs. 18,000/- or belongs to Scheduled Caste or Scheduled 

Tribe, a victim of natural calamity, is a woman or a child or a mentally ill or 

otherwise disabled person or an industrial workman, or is in custody including 

custody in protective home, he/she is entitled to get free legal aid from the 

Supreme Court Legal Aid Committee. The aid so granted by the Committee 

includes cost of preparation of the matter and all applications connected 

therewith, in addition to providing an Advocate for preparing and arguing the 

case. Any person desirous of availing legal service through the Committee has 

to make an application to the Secretary and hand over all necessary documents 

concerning his case to it. The Cm;rmittee after ascertaining the eligibility of 

the person provides necessary legal aid to him/her. Persons belonging to 

middle income group i.e. with income above Rs. 18,000/- but under Rs. 

1,20,000/- per annum are eligible to get legal aid from the Supreme Court 

Middle Income Group Society, on nominal payments. 
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iii. AMICUS CURIAE 

If a petition is received from the jail or in any other criminal matter if 

the accused is unrepresented then an Advocate is appointed as amicus curiae 

by the Court to defend and argue the case of the accused. In civil matters also 

the Court can appoint an Advocate as amicus curiae if it thinks it necessary in 

case of an unrepresented party; the Court can also appoint amicus curiae in 

any matter of general public importance or in which the interest of the public 

at large is involved. 

iv. IDGH COURTS 

The High Court stands at the head of a State's judicial administration. 

There are 18 High Courts in the country, three having jurisdiction over more 

than one State. Among the Union Territories, Delhi alone has a High Court of 

its own. Other six Union Territories come under the jurisdiction of different 

State High Courts. Each High Court comprises of a Chief Justice and such 

other Judges as the President may, from time to time, appoint. The Chief 

Justice of a High Court is appointed by the President in consultation with the 

Chief Justice of India and the Governor of the State. The procedure for 

appointing puisne Judges is the same except that the Chief Justice of the High 

Court concerned is also consulted. They hold office until the age of 62 years 

and are removable in the same manner as a Judge of the Supreme Court. To be 

eligible for appointment as a Judge one must be a citizen of India and have 

held a judicial office in India for ten years or must have practiced as an 

Advocate of a High Court or two or more such Courts in succession for a 

similar period. 

Each High Court has power to issue to any person within its 

jurisdiction directions, orders, or writs including writs which are in the nature 

of habeas corpus, mandamus, prohibition, quo warranto and certiorari for 

enforcement of Fundamental Rights and for any other purpose. This power 
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may also be exercised by any High Court exercising jurisdiction in relation to 

territories within which the cause of action, wholly or in part, arises for 

exercise of such power, notwithstanding that the seat of such Government or 

authority or residence of such person is not within those territories. 

Each High Court has powers of superintendence over all Courts within 

its jurisdiction. It can call for returns from such Courts, make and issue 

general rules and prescribe forms to regulate their practice and proceedings 

and determine the manner and form in which book entries and accounts shall 

be kept. 

v. ADVOCATE GENERAL 

There is an Advocate General for each State, appointed by the 

Governor, who holds office during the pleasure of the Governor. He must be a 

person qualified to be appointed as a Judge of High Court. His duty is to give 

advice to State Governments upon such legal matters and to perform such 

other duties of legal character, as may be referred or assigned to him by the 

Governor. The Advocate General has the right to speak and take part in the 

proceedings of the State Legislature without the right to vote. 

vi. LOK ADALATS 

Lok Adalats, which are voluntary agencies monitored by the State 

Legal Aid and Advice Boards. They have proved to be a successful alternative 

forum for resolving of disputes through the conciliatory method. 

The Legal Services Authorities Act, 1987 provides statutory status to 

the legal aid movement and it also provides for setting up of Legal Services 

Authorities at the Central, State and District levels. These authorities will have 

their own funds. Further, Lok Adalats, which are at present informal agencies, 

will acquire statutory status. Every award of Lok Adalats shall be deemed to 

be a decree of a civil court or order of a Tribunal and shall be final and 
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binding on the parties to the dispute. It also provides that in respect of cases 

decided at a Lok Adalat, the court fee paid by the parties will be refunded. 

VI. Principle of legality (nullum crimen, nulla poena sine lege) 

International jurisprudence uniformly emphasizes the importance of 

the principle of nullum crimen, nulla poena sine lege, according to which 

criminal conduct must be defined in law before an offense can be committed, 

and with sufficient precision so as to prevent arbitrary enforcement. In this 

connection, it should be noted that the Covenant (at Article 4) includes among 

its non-derogable provisions Article 15, under which no one shall be held 

guilty of any criminal offence on account of any act which did not constitute a 

criminal offence at the time it was committed. 

A. UNITED NATIONS 

The Committee is concerned that the relatively broad definition of the 

crime of terrorism and of membership of a terrorist group under the State 

party's Criminal Code may have adverse consequences for the protection of 

rights under Article 15 of the Covenant, a provision which significantly is 

non-derogable under Article 4, paragraph 2. 227 

B. European Court of Human Rights 

The Court recalls that the guarantee enshrined in Article 7, which is an 

essential element of the rule of law, occupies a prominent place in the 

Convention system of protection, as is underlined by the fact that no 

derogation from it is permissible under Article 15 in time of war or other 

public emergency. It should be construed and applied, as follows from its 

object and purpose, in such a way as to provide effective safeguards against 

arbitrary prosecution, conviction and punishment.228 

C. Inter-American System 

The Court considers that crimes must be classified and described in 

227 CCPR/C0/77/EST,para. 8 (2003). 
228 Ecer and Zeyrek v. Turkey, ECHR, 27 February 2001 (para. 29). 
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precise and unambiguous language that narrowly defines the punishable 

offense, thus giving full meaning to the principle of nullum crimen nulla 

poena sine lege praevia in criminal law. This means a clear definition of the 

criminalized conduct, establishing its elements and the factors that 

distinguish it from behaviors that are either not punishable offences or are 

punishable but not with imprisonment. Ambiguity in describing crimes 

creates doubts and the opportunity for abuse of power, particularly when it 

comes to ascertaining the criminal responsibility of individuals and punishing 

their criminal behavior with penalties that exact their toll on the things that 

are most precious, such as life and liberty. Laws of the kind applied in the 

instant cases, that fail to narrowly define the criminal behaviors, violate the 

principle of nullum crimen nulla poena sine lege praevia recognized in 

Article 9 of the American Convention. 229 

D. Indian Position 

The constructional foundations of the crime, including the actus reus, 

mens rea and legal base are discussed in the Criminal Law. In this discussion, 

the necessity of approving laws related to the criminal titles is emphasized, 

and this notion is introduced in the legality principle of crimes and 

punishments in Criminal Law. This principle is obtained from Latin phrase 

"null urn crimen, nulla poena sine lege". 

Thus, no act whether immoral or against public interest or public order 

is not considered a crime, if it is not specified by law before. As a result, the 

criminal judge cannot construe the individuals' acts as crime and assign 

punishment, even if he proves that it is worthy and useful in respect of the 

social interests; because the Legislator is the only authority who is able to 

assign the criminal titles and predict the appropriate punishments as he is the 

representative of the community and is elected by the individuals of the 

society. If the Legislator is negligent or inattentive, we cannot let the criminal 

judge consider as a crime whatever he recognizes to be against the public 

229 Castillo Petruzzi et al. Case, !/A Court HR., Judgment of May 30, 1999 (para. 121). 
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interest or order, and he should not assign a punishment to it. Moreover, if he 

does so, he can't interfere with it within the scope of the minimum or 

maximum of punishment; so he is bound to exert the punishment according to 

the legal texts. 

VII. Access to counsel 

The United Nations and regional systems all emphasize the right of 

access to counsel. It is right of an accused to defend himself by a counsel. The 

International Commission of Jurists met in Delhi in 1959, stressing the 

importance of legal representation on behalf of the accused, suspect or under

trial prisoners, observed: 
Equal access to law for rich and poor alike is essential to the 
maintenance of the Rule of Law. It is, therefore, essential to provide 
adequate legal advice and representation to all those threatened as to 
their life, liberty, property or reputation who are not able to pay for it. 

It is essential that an accused person must be given an opportunity to 

call and examine witnesses in his defence. He should be permitted to exercise 

this right in person or through his counsel. Denial of counsel to the accused is 

tantamount to compel him to face unfair trial. 230 

A. UNITED NATIONS 

The Human Rights Committee has addressed the question of access to 

counsel with respect to pre-trial and administrative detention: 
The Committee notes with concern that, under the general Terrorism 
Act 2000, suspects may be detained for 48 hours without access to a 
lawyer if the police suspect that such access would lead, for example, to 
interference with evidence or alerting another suspect. Particularly in 
circumstances where these powers have not been used ... for several 
years, where their compatibility with Articles 9 and 14, inter alia, is 
suspect, and where other less intrusive means for achieving the same 
ends exist, the Committee considers that the State party has failed to 
justify these powers.231 

230 K. I. Vibhuti, Criminal Justice: A Human Right Perspective of the Criminal Justice 
Process in India, (2004), Eastern Book House, at 133. 

231 CCPR/C0/73/UK, para. 13 (2001). 
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The Committee regrets that legal assistance and advice may. not be 

available until a person has been charged.... Steps should be taken to ... 

ensure that all criminal procedures are brought into compliance with Articles 9 

and 14 of the Covenant232
• 

The Committee is concerned that the accused has no right to contact a 

lawyer during the initial 72 hours of detention in police custody233
• 

B. European Court of Human Rights 

The Court . . . notes that the applicant was not tried by an independent 

and impartial tribunal, was not assisted by his lawyers when questioned in 

police custody, was unable to communicate with them out of hearing of third 

parties and was unable to gain direct access to the case file until a very late 

stage in the proceedings. Furthermore, restrictions were imposed on the 

number and length of his lawyers' visits and his lawyers were not given proper 

access to the case file until late in the day. The Courts finds that the overall 

effect of these difficulties taken as a whole, is so restricted that the rights of 

the defence that the principle of a fair trial, as set out in Article 6, was 

contravened. There has therefore been a violation of Article 6 § 1, taken 

together with Article 6 § 3 (b) and ( c i 34
• 

In the Court's opinion, to deny access to a lawyer for such a long period 

[48 hours] and in a situation where the rights of the defence were irretrievably 

prejudiced is - whatever the justification for such denial - incompatible with 

the rights of the accused under Article 6.235 

C. Inter-American System 

In the Basic Principles on the Role of Lawyers, number 8 under the 

heading of "Special safoguards in criminal justice matters" sets out the proper 

standards for an adequate defense in criminal cases. It reads as follows: 

232 A/55/40, paras.422-451 (2000). 
233 CCPRIC/79/Adc/.80, para. 23 (1997). 
234 Ocalan v. Turkey, ECHR, 12 March 2003 (para. 169). 
235 Magee v. the United Kingdom, ECHR, 6 June 2000 (para. 44). 
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AU arrested, detained or imprisoned persons shall be provided with 
adequate opportunities, time and facilities to be visited by and to 
communicate and consult with a lawyer, without delay, interception or 
censorship and in full confidentiality. Such consultations may be 
within sight, but not within the hearing, of law enforcement officials .... 

Mr. Astorga Valdez' conviction illustrates even more vividly what little 

chance the accused had of putting on an effective defense. In his case, the 

accused was convicted in the court of last instance, based on new evidence 

that his defense attorney had not seen and consequently could not rebut.236 

This particular case illustrates how the work of the defense attorneys 

was shackled and what little opportunity they had to introduce any evidence 

for the defense. In effect, the accused did not have sufficient advance 

notification, in detail, of the charges against them; the conditions under which 

the defense attorneys had to operate were wholly inadequate for a proper 

defense, as they did not have access to the case file until the day before the 

ruling of first instance was delivered. The effect was that the presence and 

participation of the defense attorneys were mere formalities. Hence, it can 

hardly be argued that the victims had adequate means of defense. 

Article 8(2) (d)-( e) of the American Convention establishes the right of 

the accused to have the representation of a lawyer. The Commission has 

interpreted this provision to include the right to have a lawyer present for all 

important stages of the proceedings, particularly where the defendant is held 

in detention. Thus, for example, the Commission has noted that procedures 

which do not allow for the presence of an attorney "during the first part of the 

proceeding, in which decisive evidence against the defendant may be 

produced, could seriously affect his right to a defence" The Commission has 

also established the right of a defendant, in general, to have an attorney 

present when giving a statement or undergoing interrogation.237 

D. Indian Position 

Article 39A of the Constitution of India provides that State shall secure 

that the operation of the legal system promotes justice on a basis of equal 

236 Castillo Petruzzi et al. Case, UA Court H.R, Judgment of May 30, 1999 (paras. 139-141). 
237 IACHR, OENSer.LN/11.102 doc. 9 rev. 1, 26 February 1999 (para. 97) 
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opportunity, and shall in particular, provide free legal aid, by suitable 

legislation or schemes or in any other way, to ensure that opportunities for 

securing justice are not denied to any citizen by reason of economic or other 

disability. Articles 14 and 22(1) also make it obligatory for the State to ensure 

equality before law and a legal system, which promotes justice on a basis of 

equal opportunity to all. Legal aid strives to ensure that constitutional pledge 

is fulfilled in its letter and spirit and equal justice is made available to the 

poor, downtrodden and weaker sections of the society. Sec. 304, Criminal 

Procedure Code: The Constitutional duty to provide legal aid arises from the 

time the accused is produced before the Magistrate for the first time and 

continues whenever he is produced for remand. 

Since 1952, the Govt. of India also started addressing to the question of 

legal aid for the poor in various conferences of Law Ministers and Law 

Commissions. In 1960, some guidelines were drawn by the Govt. for legal aid 

schemes. In different states legal aid schemes were floated through Legal Aid 

Boards, Societies and Law Departments. In 1980, a Committee at the national 

level was constituted to oversee and supervise legal aid programmes 

throughout the country under the Chairmanship of Hon. Mr. Justice P.N. 

Bhagwati then a Judge of the Supreme Court of India. This Committee came 

to be known as CILAS (Committee for Implementing Legal Aid Schemes) 

and started monitoring legal aid activities throughout the country. The 

introduction of Lok Adalats added a new chapter to the justice dispensation 

system of this country and succeeded in providing a supplementary forum to 

the litigants for conciliatory settlement of their disputes. In 1987 Legal 

Services Authorities Act was enacted to give a statutory base to legal aid 

programmes throughout the country on a uniform pattern. This Act was finally 

enforced on 9th ofNovember 1995 after certain amendments were introduced 

therein by the Amendment Act of 1994. 

Section 12 of the Legal Services Authorities Act, 1987 prescribes the 

criteria for giving legal services to the eligible persons. Section 12 of the Act 
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reads as under: 

Every person who has to file or defend a case shall be entitled to legal 
services under this Act if that person is-
(a) a member of a Scheduled Caste or Scheduled Tribe; 
(b) a victim of trafficking in human beings or Begar as referred to in 

Article 23 ofthe Constitution; 
(c) a woman or a child; 
(d) a mentally ill or otherwise disabled person; 
(e) a person under circumstances of undeserved want such as being a 

victim of a mass disaster, ethnic violence, caste atrocity, flood, 
drought, earthquake or industrial disaster; or 

(f) an industrial workman; or 
(g) in custody, including custody in a protective home within the meaning 

of clause (g) of section 2 of the Immoral Traffic (Prevention) Act, 
1956 (104 of 1956); or in a juvenile home within the meaning of 
clause 

(h) of section 2 of the Juvenile Justice Act, 1986 (53 of 1986) or in a 
psychiatric hospital or psychiatric nursing home within the meaning of 
clause 

(g) of section 2 of the Mental Health Act, 1987 (14 of 1987); or 
(i) In pursuance of the resolutions passed in the First Annual Meet of the 

State Legal Services Authorities, the income ceiling for eligibility for 
legal aid and assistance has been already enhanced to Rs.50, 000/
p.a. for legal aid before the Supreme Court of India. Many States have 
already .framed rules enhancing this income ceiling to Rs.25, 000/- p.a. 
for legal aid up to High Courts. Other States are also taking steps for 
the amendment of rules in this regard Rules are also being .framed in 
all the States for the refund of court fees in the suits compromised in 
Lok Adalats in terms of section 21 of the Legal Services Authorities 
Act, 1987.238 

(i) Rules regarding execution of Awards passed by Lok Adalats have been 
.framed in some of the States. 

The linkage between Article 21 and the right to free legal aid was 

forged in the decision in Hussainara Khatoon v. State of Biha?39 where the 

court was appalled at the plight of thousands of undertrials languishing in the 

jails in Bihar for years on end without ever being represented by a lawyer. The 

court declared "there can be no doubt that speedy trial, and by speedy trial, we 

mean reasonably expeditious trial, is an integral and essential part of the 

238 http://causelists.nic.in/nalsa/ visited on 1.08.07. 
239 AIR 1979 SC 1360. 
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fundamental right to life and liberty enshrined in Article 21." The court 

pointed out that Article 39- A emphasised that free legal service was an 

inalienable element of 'reasonable, fair and just' procedure and that the right 

to free legal services was implicit in the guarantee of Article 21. In his 

inimitable style Justice Bhagwati declared: 

"Legal aid is really nothing else but equal justice in action. Legal aid 
is in fact the delivery system of social justice. If free legal services are 
not provided to such an accused, the trial itself may run the risk of 
being vitiated as contravening Article 21 and we have no doubt that 
every State Government would try to avoid such a possible 
eventuality". 240 

Further in the case of Hussainara Khatoon v. Home Secretary, 241State 

of Bihar, Patna Justice Bhagwati held that: "it's the constitutional right of 

every accused person who is unable to engage a lawyer and secure legal 

services on account of reasons such as poverty, indigence or incommunicado 

situation, to have free legal services provided to him by the State and the State 

is under a constitutional mandate to provide a free lawyer to such accused 

person if the needs of justice so require. If free legal services are not provided 

to such an accused, the trial· itself may run the risk of being vitiated as 

contravening Article 21 and it is hoped that every State Government would try 

to avoid such a possible eventuality." 

After Two years, in the case of Khatri v. State of Biha/42
, the court 

answered the question the right to free legal aid to poor or indigent accused 

who are incapable of engaging lawyers. It held that: 

"the state is constitutionally bound to provide such aid not only at the 
stage of trial but also when they are first produced before the 
magistrate or remanded from time to time and that such a right cannot 
be denied on the ground of financial constraints or administrative 
inability or that the accused did not ask for it. Magistrates and 
Sessions Judges must inform the accused of such rights. The right to 
free legal services is an essential ingredient of reasonable, fair and 
just procedure for a person accused of an offonce and it must be held 

240 Ibid at 1369. 
241 Hussainara Khatoon (V) v. Home Secretary AIR 1979 SC 1818. 
242 AIR 1981 SC 1068 (second case). 
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implicit in the guarantee of Article 21 and the State is under a 
constitutional mandate to provide a lawyer to an accused person if the 
circumstances of the case and the needs ofjustice so require, provided 
of course the accused person does not object to the provision of such 
lawyer. The State cannot avoid this obligation by pleading financial or 
administrative inability or that none of the aggrieved prisoners asked 
for any legal aid at the expense of the State. The only qualification 
would be that the offence charged against the accused is such that on 
conviction, it would result in a sentence of imprisonment and is of such 
a nature that the circumstances of the case and the needs of social 
justice require that he should be given free legal representation. There 
may, however, be cases involving offences such as economic offences 
or offences against law prohibiting prostitution or child abuse and the 
like, where social justice may require that free legal or child abuse 
and the like, where social justice may require that free legal services 
need not be provided by the State. " 

He reiterated this in Suk Das v. Union Territory of Arunachal Pradesh 
243and said "It may therefore now be taken as settled law that free legal 

assistance at State cost is a fundamental right of a person accused of an 

offence which may involve jeopardy to his life or personal liberty and this 

fundamental right is implicit in the requirement of reasonable, fair and just 

procedure prescribed by Article 21." This part of the narration would be 

incomplete without referring to the other astute architect of human rights 

jurisprudence, Justice Krishna Iyer. In MH Hoskot v. State of Maharashtra, 
244he declared: 

"If a prisoner sentenced to imprisonment is virtually unable to exercise 
his constitutional and statutory right of appeal inclusive of special 
leave to appeal (to the Supreme Court) for want of legal assistance, 
there is implicit in the Court under Article 142 read with Articles 21 
and 39-A of the Constitution, power to assign counsel for such 
imprisoned individual Jor doing complete justice" 

In Khatri v. State ofBihar,245 Bhagwati J. observed: 

Right to free legal aid, just, fail and reasonable procedures is a 
fUndamental right (Khatoon 's Case). It is elementary that the jeopardy 
to his personal liberty arises as soon as the person is arrested and is 

243 AIR 1986 SC 991. 
244 AIR 1978 SC 1548. 
245 AIR 1981 SC 928. 
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produced before a magistrate for it is at this stage that he gets the 1st 
opportunity to apply for bail and obtain his release as also to resist 
remain to police or jail custody. This is the stage at which and accused 
person needs competent legal advice and representation. No 
procedure can be said to be just, fair and reasonable which denies 
legal advice representation to the accused at this stage. 

In Indira Nehru Gandhi v. Raj Narain 246the Court observed: 

"Rule of Law is basic structure of constitution of India. Every 
individual is guaranteed the its give to him under the constitution. No 
one so condemn unheard. Equality of justice. There ought to be a 
violation to the fundamental right or prerogatives, or privileges, only 
then remedy go to Court of Law. But also at the stage when he first is 
produced before the magistrate. In absence of legal aid, trial is 
vitiated" 

The assistance of voluntary agencies and social action groups must 

therefore be taken by the State for the purpose of operating the legal aid 

programme in its widest and most comprehensive sense, and this is an 

obligation which flows directly from Article 39-A of the Constitution. It is 

also necessary to lay down norms which should guide the State in lending its 

encouragement and support to voluntary organizations and social action 

groups in operating legal aid programmes and organizing legal aid camps and 

lok adalats or niti melas. We are of the view that the following norms should 

provide sufficient guidance to the State in this behalf and we would direct that 

the State Government shall, in compliance with its obligations under Article 

39-A of the Constitution extend its cooperation and support to the following 

categories of voluntary organizations and social action groups in running the 

legal aid programme and organizing legal aid camps and lok adalats or niti 

me las. 

VIII. Freedom of thought, conscience and belief 

This right cannot be subject to any derogation under the United 

Nations or the Inter-American systems. It is, however, subject to derogation 

246AIR 1975 SC 2299. 
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in the European system. 

A. UNITEDNATIONS 

The Hwnan Rights Committee is concerned at reports that, since recent 

terrorist attacks, persons have been the subject of attack and harassment on the 

basis of their religious beliefs and that religion has been utilized to incite to 

the commission of criminal acts. The Committee is also disturbed that 

incidents of violence and intimidation on the basis of religious affiliation ... 

continue to occur. The State party should extend its criminal legislation to 

cover offences motivated by religious hatred and should take other steps to 

ensure that all persons are protected from discrimination on account of their 

religious beliefs.247 

B. Indian Position 

The Constituent Assembly while framing the present Article 21 

(Article 15 of the Draft Constitution), took into account the fluctuations in the 

interpretations of liberty and due process of law clause appearing in the Fifth 

and the Fourteenth Amendments of the Constitutions of the United States. 1 t 

did not want to leave the terms vague, requiring a judicial interpretation as in 

the United States. No doubt, the Constitution of India in its draft stage 

followed the American liberty clause but later on the Constituent Assembly 

inserted the word liberty in order to differentiate between the two types of 

rights and to ensure that the word liberty was not misconstrued so as to 

include even those freedoms already dealt with in Article 13 which is present 

Article 19 ofthe Constitution. Consequently, the import of the word liberty in 

Article 21 of our Constitution is narrowed down to the meaning given in the 

English Law to the expression liberty of the person or personal freedom, i.e. 

the right not to be subject to imprisonment, arrest or other physical coercion in 

any manner that does not admit of legal justification. 

Article 21 further makes it clear that life or personal liberty can only be 

deprived according to the procedure established by law. The Assembly 

247 CCPR/C0/73/UK, para 14 (2001). 
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believed that this provision taken from Article 31 of the Japanese Constitution 

was more specific and would help avoid the repetition of the history of the 

American due process clause. However, in Maneka Gandhi v Union of 

India, 248 the Supreme Court expanded the ambit of both personal liberty and 

the procedure established by law. Interpretation by the Supreme Court: 

It is the judiciary, which defines the scope, and limits of the basic rights 

and liberties, and the other branches of State are constitutionally required 

not to encroach on the rights that are given Constitutional protection. 

Judicial consideration has always been there with regard to solving of any 

dispute249
. 

Over the years, a notable achievement of the Supreme Court has been 

not only to resurrect Article 21 from the oblivion into which it was relegated 

by the Courts own decision as early as 1950 in A.K Gopalan v State of 

Madrai50
, but to give it such an expansive and liberal interpretation as to 

raise it to a high pedestal. A dramatic transformation has occurred in the 

fortunes since 1978, giving a very good proof of the law creative role played 

by the Court. Article 21 although is worded in negative terms, it is now well 

established that it has both negative and as well as an affirmative dimension. 

The Court took an extremely static, mechanical, literal and positivistic view of 

Article 21 in Gopalan's case251
, the very first case which arose immediately 

after the inauguration of the Constitution. In this case, the Court interpreted 

Article 21 extremely literally and opined that expression procedure established 

by law only meant any procedure which was laid down in the statute by the 

competent legislature to deprive a person of his life or personal liberty, and 

that it was not permissible to read in the Article any such concept as natural 

justice, or the due process of law or reasonableness. Also the Court ruled that 

each fundamental right was independent of each other and that Article 19 did 

not apply where Article 21 applied. Article 19 applied to a free man and not to 

a person in preventive detention. Thus the procedure could not be challenged 

even if it were not reasonable or not consistent with natural justice. 

248 AIR 1978 SC 597. 
249 Ibid 
250 AIR 1950 27. 
251 Ibid. 
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IX. Right to political participation and freedom of expression, 

opinion and assembly 

States may derogate from these freedoms in times of emergency that 

threaten the life of the nation, provided that they follow the specific 

requirements pertaining to declaration of the emergency. They also may limit 

these freedoms in the absence of an emergency for specific reasons mentioned 

in each relevant human rights treaty. There are, however, conditions that must 

be met as specified below. 

X. Freedom of movement 

As with the rights discussed m the previous section, States may 

derogate from this right in times of emergency that threaten the life of the 

nation, provided that they follow certain specific requirements. They also 

may limit the right in the absence of an emergency, under strict limitations 

contained in the relevant treaty. 

A. UNITED NATIONS 

Freedom of movement is protected by Article 12 ofthe Covenant. This 

provision nevertheless allows some restrictions and limitations, addressed by 

the Human Rights Committee in its General Comment No. 27: 

Article 12, paragraph 3, provides for exceptional circumstances in 
which rights under paragraphs 1 and 2 may be restricted. This 
provision authorizes the State to restrict these rights only to protect 
national security, public order, public health or morals and the rights 
and freedoms of others. To be permissible, restrictions must be provided 
by law, must be necessary in a democratic society for the protection of 
these purposes and must be consistent with all other rights recognized 
in the Covenant. 252 

XI. Freedom from Discrimination 

The prohibition against discrimination on grounds including race, color, 

252 General Comment No. 27, CCPRIC/21/Rev.1/Add.9, para. 11 (1999) 
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sex, religion, political opinion, and national or social origin is a core human 

rights norm considered to be jus cogens. States must respect it in all 

circumstances. 

A. UNITED NATIONS 

While it understands the security requirements relating to the events of 

11 September 2001, and takes note of the appeal of the State party for respect 

for human rights within the framework of the international campaign against 

terrorism, the Human Rights Committee expresses its concern regarding the 

effect of this campaign on the situation of human rights in [the State party], in 

particular for persons of foreign extraction. The State party is requested to 

undertake an educational campaign through the media to protect persons of 

foreign extraction, in particular Arabs and Muslims, from stereotypes 

associating them with terrorism, extremism and fanaticism. 253 

Since 11 September 2001, the United Nations Committee on the 

Elimination of Racial Discrimination has addressed in several instances the 

relationship between terrorism and racial discrimination: 

While acknowledging the efforts made to confront the scourge of 
terrorism, the Committee is concerned about reports that members of 
particular groups . . . are singled out by law-enforcement officials. In 
this regard, the Committee draws the State party's attention to its 
statement of 8 March 2002 in which the Committee underlines the 
obligation of States to "ensure that measures taken in the struggle 
against terrorism do not discriminate in purpose or effect on grounds of 
race, colour, descent, or national or ethnic origin" (A/57/18, paragraph 
514, Statement on racial discrimination and measures to combat 
terrorism, paragraph 5 of the Statement). 254 

B. Inter-American System 

Also non-derogable under international human rights law and 

international humanitarian law is the requirement that states fulfil their 

253 CCPR/C0/74/SWE, para. 12 (2002). 
254 CERD/C/62/C0/7, para 24 (2003). 
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obligations without discrimination of any kind, including discrimination based 

upon religion, political or other opinion or national or social origin. This 

applies not only to a state's commitment to respect and ensure respect for 

fundamental rights in the context of terrorist threats, but also limits the 

measures that states may take in derogating from rights that may properly be 

suspended in times of emergency by prohibiting any such measures that 

involve discrimination on such grounds as race, colour, sex, language, 

religion, or social origin. The principle of non-discrimination also applies to 

all aspects of a state's treatment of individuals in connection with anti-terrorist 

initiatives, including their treatment when in detention. 255 

Xll. Treatment of non- nationals (including asylum, expulsion and 

non- refoulement) 

Article 14 ofthe Universal Declaration of Human Rights provides that 

everyone has the right to seek and enjoy in other countries asylum from 

persecution. This right may not be invoked in the case of persecution 

genuinely arising from non-political crimes or from acts, as is the case with 

terrorist acts, which are contrary to the purposes and principles of the United 

Nations. At the same time, human rights treaties consider that persons, 

regardless of their conduct, should never be sent to countries where they face 

a substantial risk of torture or other serious human rights violation. 

A. UNITEDNATIONS 

The Human Rights Committee considered the link between removal, 

expulsion or refoulement of non-nationals and torture, in its General Comment 

No. 20 on Article 7 ofthe Covenant: 

States parties must not expose individuals to the danger of torture or 
cruel, inhuman or degrading treatment or punishment upon return to 
another country by way of their extradition, expulsion or refoulemenr56

• 

255 Inter-American Commission on Human Rights, Report on Terrorism and Human Rights, 
OEA/Ser.LN/11.116, Doc. 5, rev. 1 corr., 22 October 2002 (para. 351). 

256 General Comment No. 20, para. 9 (1992). 
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B. European Court of Human Rights 

The prohibition provided by Article 3 against ill treatment is equally 

absolute in expulsion cases. Thus, whenever substantial grounds have been 

shown for believing that an individual would face a real risk of being 

subjected to treatment contrary to Article 3 if removed to another State, the 

responsibility of the Contracting State to safeguard him or her against such 

treatment is engaged in the event of expulsion. In these circumstances, the 

activities of the individual in question, however undesirable or dangerous, 

cannot be a material consideration. The protection afforded by Article 3 ... is 

thus wider than· that provided by Articles 32 and 33 of the United Nations 

1951 Convention on the Status ofRefugees.257 

C. Inter-American System 

The Commission considers that, taking into account the fundamental 

right of the individual to seek asylum from persecution and to be heard in 

making that presentation through an effective procedure rights recognized in 

the American Declaration as well as the legitimate right and duty of the State 

to uphold citizen security and public order, issues of eligibility to enter the 

determination process should be placed within the competence of the 

Convention Refugee Determination Division. Given the interests at stake, 

these eligibility determinations would necessarily involve a different, more 

expedited procedure than the refugee determination process. While the denial 

of eligibility to enter the determination process involves a small number of 

individuals, the nature of the rights potentially at issue - for example, to life 

and to be free from torture - requires the strictest adherence to all applicable 

safeguards. Those safeguards include the right to have one's eligibility to 

enter the process decided by a competent, independent and impartial decision-

257 Chahalv. the United Kingdom, ECHR, 15 November 1996 (para. 80). 
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maker, through a process which is fair and transparent. The status of refugee 

is one which derives from the circumstances of the person; it is recognized by 

the State rather than conferred by it. The purpose of the applicable procedures 

is to ensure that it is recognized in every case where that is justified. 

D. African Commission on Human and Peoples' Rights 

The Government of Africa has relied on the "draw-back:' clause 

of Article 12(2): This right may only be subject to restrictions, provided for by 

law for the protection of national security, law or order, public health or 

morality. 

E. Indian Position 

The Constitution of India on Human rights and Fundamental Freedoms 

attach great importance to the protection of life and personal liberty of an 

individual and stress on the respect for Human dignity. In the Bhagalpur 

Blinding case258
, Bhagwati J., (as he then was), speaking for the Bench, posed 

the following question while considering the relief that could be given by a 

court for violation of constitutional rights guaranteed in Article 21 of the 

Constitution: 

"... but if life or personal liberty is violated otherwise than in 
accordance with such procedure, is the Court helpless to grant relief 
to the person who has suffered such deprivation ? Why should the 
court not be prepared to forge new tools and devise new remedies for 
the purpose of vindicating the most precious of the precious 
fundamental right to life and personal liberty?" 

In Bhagalpur Blinding case,259 thus court observed: 

"If an officer of the State acting in his official capacity threatens to 
deprive a person of his life or personal liberty without the authority of 
law, can such person not approach the court for injuncting the State 
from acting through such officer in violation of his fundamental right 
under Article 21 ? Can the State urge in defence in such a case that it 
is not infringing the fundamental right of the petitioner under Article 

258 Khatri (II) v State of Bihar, AIR 1981 SC 1068. 
259 Ibid . 
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21, because the officer who is threatening to do so is acting outside the 
law and therefore beyond the scope of his authority and hence the 
State is not responsible for his action ? Would this not make a mockery 
of Article 21 and reduce it to nullity, a mere rope of sand, for, on this 
view, if the officer is acting according to law there would ex 
concessionis be no breach of Article 21 and if he is acting without the 
authority of law, the State would be able to contend that it is not 
responsible for his· action and therefore there is no violation of Article 
21. So also if there is any threatened invasion by the State of the 
fundamental right guaranteed under Article 21, the petitioner who is 
aggrieved can move the court under Article 32 for a writ injuncting 
such threatened invasion and if there is any continuing action of the 
State which is violative ofthefundamental right under Article 21, the 
petitioner can approach the court under Article 32 and ask for a writ 
striking down the continuance of such action, but where the action 
taken by the State has already resulted in breach of the fundamental 
right under Article 21 by deprivation of some limb of the petitioner, 
would the petitioner have no remedy under Article 3 2 for breach of the 
fundamental right guaranteed to him ? Would the court permit itself to 
become helpless spectator of the violation of the fundamental right of 
the petitioner by the State and tell the petitioner that though the 
Constitution has guaranteed the fundamental right to him and has also 
given him the fundamental right of moving the court for enforcement 
ofhisfundamental right, the court cannot give him any relief" 

Answering the said questions, it was held that when a court trying the 

writ petition proceeds to inquire into the violation of any right to life or 

personal liberty, while in police custody, it does so, not for the purpose of 

adjudicating upon the guilt of any particular officer with a view to punishing 

him but for the purpose of deciding whether the fundamental right of the 

petitioners under Article 21 has been violated and the State is liable to pay 

compensation to them for such violation. This Court clarified that the nature 

and object of the inquiry is altogether different from that in a criminal case 

and any decision arrived at in the writ petition on this issue cannot have any 

relevance much less any binding effect, in any criminal proceeding which may 

be taken against a particular police officer. This Court further clarified that in 

a given case, if the investigation is still proceeding, the Court may even defer 

the inquiry before it until the investigation is completed or if the Court 

considered it necessary in the interests of Justice, it may postpone its inquiry 
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until after the prosecution was terminated, but that is a matter entirely for the 

exercise of the discretion of the Court and there is no bar precluding the Court 

from proceeding with the inquiry before it, even if the investigation or 

prosecution is pending. 

In Rudul Sah vs. State of Biha?60
, the petitioner therein approached 

this Court under Article 32 of the Constitution alleging that though he was 

acquitted by the Sessions Court on 3.6.1968, he was released from jail only on 

6.10.1982, after 14 years, and sought compensation for his illegal detention. 

This Court while recognizing that Article 32 cannot be used as a substitute for 

the enforcement of rights and obligations which can be enforced efficaciously 

through the ordinary processes of courts, civil and criminal, raised for 

consideration the important question as to whether in the exercise of its 

jurisdiction under Article 32, this Court can pass an order for payment of 

money, as compensation for the deprivation of a fundamental right. This 

Court answered the question thus while awarding compensation: 

''Article 21 which guarantees the right to life and liberty will be 
denuded of its significant content if the power of this Court were 
limited to passing orders of release from illegal detention. One of the 
telling ways in which the violation of that right can reasonably be 
prevented and due compliance with the mandate of Article 21 secured, 
is to mulct its violators in the payment of monetary compensation. 
Administrative sclerosis leading to flagrant infringements of 
fUndamental rights cannot be corrected by any other method open to 
the judiciary to adopt. The right to compensation is some palliative for 
the unlawfUl acts of instrumentalities which act in the name of public 
interest and which present for their protection the powers of the State 
as a shield If civilisation is not to perish in this country as it has 
perished in some others too well-known to suffer mention, it is 
necessary to educate ourselves into accepting that, respect for the 
rights of individuals is the true bastion of democracy. Therefore, the 
State must repair the damage done by its officers to the petitioner's 
rights. It may have recourse against those officers. "261 

260 AIR 1983 SC 1086. 
261 Rudul Sah was followed in Bhim Singh vs. State of J&K, AIR 1986 SC 494 and Peoples' 

Union for Democratic Rights vs. Police Commissioner, Delhi Police Headquarters, 
(1989) 4 sec 730. 
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The law was crystallized in Nilabati Behera vs. State of Orissct62
• In 

this case, the deceased was arrested by the police, handcuffed and kept in 

police custody. The next day, his dead-body was found on a railway track. 

This Court awarded compensation to the mother of the deceased. J. S. Verma 

J., (as he then was) spelt out the following principles: 

''Award of compensation in a proceeding under Article 32 by this 
Court or by the High Court under Article 226 of the Constitution is a 
remedy available in public law, based on strict liability for 
contravention of fundamental rights to which the principle of 
sovereign immunity does not apply, even though it may be available as 
a defonce in private law in an action based on tort. 
Enforcement of the constitutional right and grant of redress embraces 
award of compensation as part of the legal consequences of its 
contravention. 
A claim in public law for compensation for contravention of human 
rights and fundamental freedoms, the protection of which is 
guaranteed in the Constitution, is an acknowledged remedy for 
enforcement and protection of such rights, and such a claim based on 
strict liability made by resorting to a constitutional remedy provided 
for the enforcement of a fundamental right is 'distinct from, and in 
addition to, the remedy in private law for damages for the tort' 
resulting from the contravention of the fundamental right. The defonce 
of sovereign immunity being inapplicable cmd alien to the concept of 
guarantee of fundamental rights, there can be no question of such a 
defence being available in the constitutional remedy. It is this 
principle which justifies award of monetary compensation for 
contravention of fundamental rights guaranteed by the Constitution, 
when that is the only practicable mode of redress available for the 
contravention made by the State or its servants in the purported 
exercise of their powers, and enforcement of the fundamental right is 
claimed by resort to the remedy in public law under the Constitution 
by recourse to Articles 32 and 226 of the Constitution." 

Dr. A. S. Anand J., (as he then was) in his concurring judgment 

elaborated the principle thus263
: 

"... Convicts, prisoners or under-trials are not denuded of their 
fundamental rights under Article 21 and it is only such restrictions, as 
are permitted by law, which can be imposed on the enjoyment of the 
fundamental rights by such persons. It is an obligation of the State to 

262 AIR 1993 SC 1960. 
263 Ibid 
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ensure that there is no il?fringement of the indefeasible rights of a 
citizen to life, except in accordance with law, while the citizen is in its 
custody. 
The public law proceedings serve a different purpose than the private 
law proceedings. The relief of monetary compensation, as exemplary 
damages, in proceedings under Article 32 by the Supreme Court or 
under Article 226 by the High Courts, for established infringement of 
the indefeasible right guaranteed under Article 21 is a remedy 
available in public law and is based on the strict liability for 
contravention of the guaranteed basic and indefeasible rights of the 
citizen. The purpose of public law is not. only to civilize public power 
but also to assure the citizen that they live under a legal system which 
aims to protect their interests and preserve their rights. Therefore, 
when the court moulds the relief by granting 'compensation' in 
proceedings under Article. 32 or 226 seeking enforcement or 
protection of fundamental rights, it does so under the public law by 
way of penalizing the wrongdoer and fixing the liability for the public 
wrong on the State which has failed in its public duty to protect the 
fUndamental rights of the citizen. The payment of compensation in 
such cases is not to be understood, as it is generally understood in a 
civil action for damages under the private law but in the broader sense 
of providing reliefby an order of making 'monetary amends' under the 
public law for the wrong done due to breach of public duty, of not 
protecting the fundamental rights of the citizen. The compensation is 
in the nature of 'exemplary damages' awarded against the wrongdoer 
for the breach of its public law duty and is independent of the rights 
available to the aggrieved party to claim compensation under the 
private law in an action based on tort, through a suit instituted in a 
court of competent jurisdiction orland prosecute the offender under 
the penal law. " 

In D. K Basu v. State of West Bengal264
, this Court again considered 

exhaustively the question and held that monetary compensation should be 

awarded for established infringement of fundamental rights guaranteed under 

Article 21. This Court observed: 

"Custodial violence, including torture and death in the lock ups strikes 
a blow at the Rule of Law, which demands that the powers of the 
executive should not only be derived from law but also that the same 
should be limited by law. Custodial violence is a matter of concern. It 
is aggravated by the fact that it is committed by persons who are 
supposed to be the protectors of the citizens. It is committed under the 
shield of uniform and authority in the four walls of a police station or 

264 AIR 1997 SC 610. 
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lock-up, the victim being totally helpless. The protection of an 
individual from torture and abuse by the police and other law 
enforcing officers is a matter of deep concern in a free society. 
Any form of torture or cruel, inhuman or degrading treatment would 
fall within the inhibition of Article 21 of the Constitution, whether it 
occurs during investigation, interrogation or otherwise. if the 
functionaries of the Government become law-breakers, it is bound to 
breed contempt for law and would encourage lawlessness and every 
man would have the tendency to become law unto himself thereby 
leading to anarchy. No civilized nation can permit that to happen. 
Does a citizen shed off his fundamental right to life, the moment a 
policeman arrests him? Can the right to life of a citizen be put in 
abeyance on his arrest? The answer, indeed, has to be an emphatic 
'No'. 
Police is, no doubt, under a legal duty and has legitimate right to 
arrest a criminal and to interrogate him during the investigation of an 
offence but it must be remembered that the law does not permit use of 
third degree methods or torture of accused in custody during 
interrogation and investigation with a view to solve the crime. End 
cannot justify the means. The interrogation and investigation into a 
crime should be in true sense purposefUl to make the investigation 
effective. By torturing a person and using third degree methods, the 
police would be accomplishing behind the closed doors what the 
demands of our legal order forbid. No society can permit it." 

It is thus now well settled that award of compensation against the State 

is an appropriate and effective remedy for redress of an established 

infringement of a fundamental right under Article 21, by a public servant. The 

quantum of compensation will, however, depend upon the facts and 

circumstances of each case. Award of such compensation (by way of public 

law remedy) will not come in the way of the aggrieved person claiming 

additional compensation in a civil court, in enforcement of the private law 

remedy in tort, nor come in the way of the criminal court ordering 

compensation under section 357 of Code of Civil Procedure. 

This takes us to the next question as to whether compensation should 

be awarded under Article 32/226, for every violation of Article 21 where 

illegal detention or custodial violence is alleged. Whether compensation 

should be awarded for every violation of Article 21. 

295 



In M C. Mehta vs. Union of lndia265
, a Constitution Bench of this 

Court while considering the question whether compensation can be awarded 

in a petition under Article 32, observed: 
"We must, therefore, hold that Article 32 is not powerless to assist a 
person when he finds that his fUndamental right has been violated He 
can in that event seek remedial assistance under Article 32. The power 
of the court to grant such remedial relief may include the power to 
award compensation in appropriate cases. We are deliberately using 
the words "in appropriate cases" because we must make it clear that it 
is not in every case where there is a breach of a fundamental right 
committed by the violator that compensation would be awarded by the 
court in a petition under Article 32. The infringement of the 
fUndamental right must be gross and patent, that is, incontrovertible 
and ex facie glaring and either such infringement should be on a large 
scale affecting the fundamental rights of a large number of persons, or 
it should appear unjust or unduly harsh or oppressive on account of 
their poverty or disability or socially or economically disadvantaged 
position to require the person or persons affocted by such irrfringement 
to initiate and pursue act in the civil courts. Ordinarily, of course, a 
petition under Article 32 should not be used as a substitute for 
enforcement of the right to claim compensation for irrfringement of a 
fundamental right through the ordinary process of civil court. It is only 
in exceptional cases of the nature indicated by us above, that 
compensation may be awarded in a petition under Article 32 . .... 
If we make a fact analysis of the cases where compensation has been 
awarded by this Court, we will find that in all the cases, the fact of 
infringement was patent and incontrovertible, the violation was gross 
and its magnitude was such as to shock the conscience of the court and 
it would have been gravely unjust to the person whose fUndamental 
right was violated, to require him to go to the civil court for claiming 
compensation." 

In Nilabati Behera vs. State of Orissa266
, this Court put in a word of 

caution thus:-
"Of course, relief in exercise of the power under Article 32 or 226 
would be granted only (when) it is established that there has been an 
infringement of the fUndamental rights of the citizen and no other form 
of appropriate redressal by the court in the facts and circumstances of 
the case, is possible . .... Law is in the process of development and the 
process necessitates developing separate public law procedures as 

265 AIR 1987 SC 1086. 
266 AIR 1993 SC 1960. 
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also public law principles. It may be necessary to identify the 
situations to which separate proceedings and principles apply and the 
courts have to act firmly but with certain amount of circumspection 
and self-restraint, lest proceedings under Article 32 or 226 are 
misused as a disguised substitute for civil action in private law." 

In D. K Basu v State of West Bengal,267 this Court repeatedly stressed 

that compensation can be awarded only for redressal of an established 

violation of Article 21. This Court also drew attention to the following aspect: 
"There is one other aspect also which needs our consideration. We are 
conscious of the fact that the police in India have to perform a difficult 
and delicate task, particularly in view of the deteriorating law and 
order situation, communal riots, political turmoil, student unrest, 
terrorist activities, and among others the increasing number of 
underworld and armed gangs and criminals. Many hard core 
criminals like extremists, the terrorists, drug peddlers, smugglers who 
have organized, gangs, have taken strong roots in the society. It is 
being said in certain quarters that with more and more liberalization 
and enforcement of fundamental rights, it would lead to difficulties in 
the detection of crimes committed by such categories of hardened 
criminals by soft peddling interrogation, it is folt in those quarters that 
if we lay too much of emphasis on protection of their fundamental 
rights and human rights, such criminals may go scot-free without 
exposing any element or iota of criminality with the result, the crime 
would go unpunished and in the ultimate analysis the society would 
suffer. The concern is genuine and the problem is real. To deal with 
such a situation, a balanced approach is needed to meet the ends of 
justice. This is all the more so, in view of the expectation of the society 
that police must deal with the criminals in an efficient and effective 
manner and bring to book those who are involved in the crime. The 
cure cannot, however, be worst than the disease itself "268 

Court warned against non-genuine claims: 

"But at the same time there seems to be a disturbing trend of increase 
in cases where false accusations of custodial torture are made, trying 
to take advantage of the serious concern shown and the stern attitude 
reflected by the courts while dealing with custodial violence. It needs 
to be carefully examined whether the allegations of custodial violence 
are genuine or are sham attempts to gain undeserved benefit 
masquerading as victims of custodial violence. " 

267 AIR 1997 SC 610. 
268 In Shakila Abdul Gafar Khan v. Vasant Raghunath Dhoble (2003) 7 SCC 749, Munshi 

Singh Gautam v. State of MP. (2005) 9 SCC 631. 
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In Dhananjay Sharma vs. State of Haryana269
, this Court refused 

compensation where the petitioner had exaggerated the incident and had 

indulged in falsehood. This Court observed: 

"Since, from the report of the CBI and our own independent appraisal 
of the evidence recorded by the CBI We have come to the conclusion 
that Shri Dhananjay Sharma and Sushi! Kumar had been illegally 
detained by respondents 3 to 5 from the afternoon of 15.1. 94 to 
17.1. 94, the State must be held responsible for the unlawful acts of its 
officers and it must repair the damage done to the citizens by its 
officers for violating their indivisible fundamental right of personal 
liberty without any authority of law in an absolutely high-handed 
manner. We would have been, therefore, inclined to direct the State 
Government of Haryana to compensate Dhananjay Sharma and Sushi! 
Kumar but since Sushi! Kumar has indulged in false-hood in this 
Court and Shri Dhananjay Sharma, has also exaggerated the incident 
by stating that on 15.1.94 when he was way laid along with Sushi! 
Kumar and Shri S. C. Puri, Advocate, two employees of respondents 6 
and 7 were also present with the police party, which version has not 
been found to be correct by the CBI, they both have disentitled 
themselves from receiving any compensation, as monetary amends for 
the wrong done by respondents 3 to 5, in detaining them. We, therefore 
do not direct the payment of any compensation to them. " 

Cases where violation of Article 21 involving custodial death or torture 

IS established or is incontrovertible stand on a different footing when 

compared to cases where such violation is doubtful or not established. Where 

there is no independent or medical evidence of custodial torture and about any 

injury or disability, resulting from custodial torture, nor any mark/scar, it may 

not be prudent to accept claims of human right violation, by persons having 

criminal records in a routine manner for awarding compensation. That may 

open the floodgates for false claims, either to mulct money from the State or 

as to prevent or thwart further investigation. Courts should, therefore, while 

jealously protecting the fundamental rights of those who are illegally detained 

or subjected to custodial violence should also stand guard against false, 

motivated and frivolous claims in the interests of the society and to enable 

Police to discharge their duties fearlessly and effectively. While custodial 

269 AIR 1995 SC 1795. 
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torture is not infrequent, it should be borne in mind that every arrest and 

detention does not lead to custodial torture. 

In cases where custodial death or custodial torture or other violation of 

the rights guaranteed under Article 21 is established, courts may award 

compensation in a proceeding under Article 32 or 226. However, before 

awarding compensation, the Court will have to pose to itself the following 

questions: (a) Whether the violation of Article 21 is patent and 

incontrovertible, (b) whether the violation is gross and of a magnitude to 

shock the conscience of the court, (c) whether the custodial torture alleged has 

resulted in death or whether custodial torture is supported by medical report or 

visible marks or scars or disability. Where there is no evidence of custodial 

torture of a person except his own statement, and where such allegation is not 

supported by any medical report or other corroboration evidence, or where 

there are clear indications that the allegations are false or exaggerated fully or 

in part, courts may not award compensation as a public law remedy under 

Article 32 or 226, but relegate the aggrieved party to the traditional remedies 

by way of appropriate civil/criminal action. 

We should not, however, be understood as holding that harassment and 

custodial violence is not serious or worthy of consideration, where there is no 

medical report or visible marks or independent evidence. We are conscious of 

the fact that harassment or custodial violence cannot always be supported by a 

medical report or independent evidence or proved by marks or scars. Every 

illegal detention irrespective of its duration, and custodial violence, 

irrespective of its degree or magnitude, is outright condemnable and per se 

actionable. Remedy for such violation is available in civil law and criminal 

law. The public law remedy is additionally available where the conditions 

mentioned in the earlier para are satisfied. We may also note that this Court 

has softened the degree of proof required in criminal prosecution relating to 
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such matters. In State of MP v Shyamsunder Trivedi270
, reiterated in Abdul 

Gafar Khan and Munshi Singh Gautam, this Court observed: 

"Rarely in cases of police torture or custodial death, would direct 
ocular evidence of the complicity of the police personnel be available. 
Bound as they are by the ties of brotherhood, it is not unknown that the 
police personnel prefer to remain silent and more often than not even 
pervert the truth to save their colleagues. The exaggerated adherence 
to and insistence upon the establishment of proof beyond every 
reasonable doubt, by the prosecution, ignoring the ground realities, 
the fact-situations and the peculiar circumstances of a given case, 
often results in miscarriage of justice and makes the justice delivery 
system a suspect. In the ultimate analysis the society suffers and a 
criminal gets encouraged. Tortures in police custody, which of late are 
on the increase, receive encouragement by this type of an unrealistic 
approach of the Courts because it reinforces the belief in the mind of 
the police that no harm would come to them, if an odd prisoner dies in 
the lock-up, because there would hardly be any evidence available to 
the prosecution to directly implicate them with the torture. " 

Unfortunately, police in the country have given room for an 

impression in the minds of public, that whenever there is a crime, 

investigation usually means rounding up all persons concerned (say all 

servants in the event of a theft in the employer's house, or all acquaintances of 

the deceased, in the event of a murder) and subjecting them to third-degree 

interrogation in the hope that someone will spill the beans. This impression 

may not be correct, but instances are not wanting where police have resorted 

to such a practice. Lack of training in scientific investigative methods, lack of 

modem e·quipment, lack of adequate personnel, and lacks of a mindset 

respecting human rights, are generally the reasons for such illegal action. One 

other main reason is that the public (and men in power) expect results from 

police in too short a span of time, forgetting that methodical and scientific 

investigation is a time consuming and lengthy process. 

Police are branded as inefficient even when there is a short delay in 

catching the culprits in serious crimes. The expectation of quick results in 

high-profile or heinous crimes build enormous pressure on the police to 

270 1995 ( 4) sec 262; AIR 1995 sew 2793. 
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somehow 'catch' the 'offender'. The need to have quick results tempts them to 

resort to third degree methods. They also tend to arrest "someone" in a hurry 

on the basis of incomplete investigation, just to ease the pressure. Time has 

come for an attitudinal change not only in the minds of the police, but also on 

the part of the public. Difficulties in criminal investigation and the time 

required for such investigation should be recognized, and police should be 

allowed to function methodically without interferences or unnecessary 

pressures. If police are to perform better, the public should support them, 

government should strengthen and equip them, and men in power should not 

interfere or belittle them. The three wings of the Government should 

encourage, insist and ensure thorough scientific investigation under proper 

legal procedures, followed by prompt and efficient prosecution. Be that as it 

may. 

Custodial violence requires to be tackled from two ends, that is, by 

taking measures that are remedial and preventive. Award of compensation is 

one of the remedial measures after the event. Effort should be made to remove 

the very causes, which lead to custodial violence, so as to prevent such 

occurrences. Following steps, if taken, may prove to be effective preventive 

measures271
: 

(a) Police training should be re-oriented, to bring in a change in the 
mindset and attitude of the Police personnel in regard to 
investigations, so that they will recognize and respect human rights, 
and adopt thorough and scientific investigation methods. 
(b) The functioning of lower level Police Officers should be 
continuously monitored and supervised by their superiors to prevent 
custodial violence and adherence to lawful standard methods of 
investigation. 
(c) Compliance with the eleven requirements enumerated in D. K 
Basu (supra) should be ensured in all cases of arrest and detention. 
(d) Simple andfool-proofprocedures should be introducedfor prompt 
registration of first information reports relating to all crimes. 
(e) Computerization, video-recording, and modern methods ofrecords 
maintenance should be introduced to avoid manipulations, insertions, 

271 Sube Singh v StatefHaryana, Writ Petition (Crl.) 237 of 1998, decided on February 3, 
2006. 
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substitutions and ante-dating in regard to First Information Reports, 
inquest proceedings, Port-mortem Reports and Statements of witnesses 
etc. and to bring in transparency in action. 
(/) An independent investigating agency (preferably the respective 
Human Rights Commissions or CBI) may be entrusted with adequate 
power, to investigate complaints of custodial violence against Police 
personnel and take stern and speedy action followed by prosecution, 
wherever necessary. 

The endeavour should be to achieve a balanced level of functioning, 

where police respect human rights, adhere to law, and take confidence 

building measures (CBMs), and at the same time, firmly deal with organized 

crime, terrorism, white-collared crime, deteriorating law and order situation 

etc.272 

Learned counsel for the appellants submitted that even though the 

constitutional validity of Section 3 of TADA had been upheld by a 

Constitution Bench of this Court in Kartar Singh v. State of Punjab273 

nonetheless keeping in view the stringent nature of the provisions of TADA 

the offence constituted by Section 3 of TADA 274 must be the one which 

qualifies stricto sensu as a 'terrorist act' and unless the crime alleged against 

an accused can be classified as a 'terrorist act' in letter and in spirit, Section 

3(1) ofTADA has no application and an accused shall have to be tired under 

the ordinary penal law and in such a fact situation, it is statutory obligation 

272 Hitendra Vishnu Thakur v. State of Maharashtra , AIR 1994- SC 2623. 
273 (1994) 3 SCC 569: 1994 SCC (Cri) 899: JT (1994) 2 SC 423: 1994 (1) Apex Decisions 

SC (Cri) 413. 
274 "Section 3, Punishment for terrorist acts. - (I) Whoever with intent to overawe the 

Government as by law established or to strike terror in the people or any section of the 
people or any section of the people or to alienate any section of the people or to 
adversely affect the harmony amongst different sections of the people does any act or 
thing by using bombs, dynamite or other explosive substances or inflammable substances 
or firearms or other lethal weapons or poisons or noxious gases or other chemicals or by 
any other substances (whether biological or otherwise) of a hazardous nature in such a 
manner as to cause, or as is likely to cause, death of, or injuries to, any person or 
persons or loss of, or damage to, or destruction of, property or disruption of any supplies 
or services essential to the life of the community, or detains any persons and threatens to 
kill or injure such person in order to compel the Government or any other person to do 
or abstain from doing any act, commits a terrorist act. " 
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cast on the Designated Court to transfer the case from that court for its trial by 

the regular courts under the ordinary criminal law in view of the provisions of 

Section 18 of TADA. It is submitted that the Designated Court should not, 

without proper application of mind, charge-sheet or convict an accused under 

Section 3 of TADA simply because the investigating officer decides to 

include that section while filing the challan and that it is not open to the State 

to apply TADA to the ordinary problems arising out of disturbance of law and 

order or even to situations arising out of the disturbance of public order - a 

more serious type of crime alone would justify trial under TADA. 

Section 3 when analysed would show that whoever with intent (i) to 

overawe the Government as by the law established; or (ii) to strike terror in 

the people or any section of the people; or (iii) to alienate any section of the 

people; or (iv) to adversely affect the harmony amongst different sections of 

the people, does any act or things by using (a) bombs or dynamite, or (b) other 

explosive substances, or (c) inflammable substances, or (d) firearms, or (e) 

other lethal weapons, or (f) poisons or noxious gases or other chemicals, or (g) 

any other substances (whether biological or otherwise) of a hazardous nature 

in such a manner as to case or as it is likely to cause (i) death, or (ii) injuries to 

any persons or persons, (iii) loss of or damage to or destruction of property, or 

(iv) disruption of any supplies or services essential to the life of the 

community, or (v) detains any person and threatens to kill or injure such 

person in order to compel the Government or any other person to do or abstain 

from doing any act, commits a 'terrorist act' punishable under Section 3 of 

TADA. 

In Kartar Singh's Casi75
, the Supreme Court abdicated doing the duty 

as a Constitutional Court and was more apprehensive with executive issue 

presented in an exaggerated and one side fashion. The executive is concerned 

with the issues of terrorism per se. And not concerned with the issue of 

275 (1994) cr. L.J 3139 esc); (1994) 3 sec 569. 

303 



terrorist activities on the one hand and the protection of human rights of the 

accused on the other hand, the Supreme Court is concerned precisely with this 

balance276
• 

The TADA Act makes certain confession made to the police officer 

admissible in evidence277
, The Supreme Court observed:278 

"In view of the legal position vesting authority on higher police officer 
to record the confession hitherto enjoyed by the judicial officer in the 
normal procedure, we state that there should be no breach of 
procedure and the accepted norms of recording the confession which 
should reflect only the true and voluntary statement and there should 
be no room for hyper criticism that the authority has obtained an 
invented confession as a source of proof irrespective of the truth and 
creditability as it could be ironically put ... "279 

Court came to conclusion even though the court was aware of the fact 

that torture was wide spread in India, the court observed280that they are deeply 

concerned against torture by state authorities281
. 

"It is heart rending to note that day out we come across with the news 
of bloodcurdling incidents of police brutality and atrocities, in utter 
disregard and in all breaches of humanitarian law and universal 
human rights as well as in total negotiation of the constitutional 
guarantees and human decency. "282 

From the period of the Britisher's till the enactment of the TADA, 

confession made to police was in admissible in the court because of the reason 

that police use torture as tool to extract confession. It is strange to note that 

what evidence was relied on by the Supreme Court on the basis of which they 

276 Dhairyasheel Patil, Tragic decline of criminal jurisprudence, Combat Law, Vol 6 (2007) at 
16. 

277 Section 15 ofthe TADA. 
278 Kartar Singh v. State of Punjab, (1994) Cr. L.J 3139 (SC); (1994) 3 SCC 569 .. 
279 Ibid at 680. 
280 Ibid at 679. 
281 Ibid," ... we cannot avoid but saying that we- with the years of experience both at the Bar 

and on the Bench - have frequently dealt with cases of atrocity and brutality practiced by 
some overzealous police officers resorting to inhuman, barbaric, archaic and drastic 
method of treating the suspects in their anxiety to collect evidence by hook or by crook 
and wrenching a decision of their favour. We remorsefUlly like to state that on few 
occasions even custodial deaths caused during interrogation are brought to our notice. 
We are very much distressed and deeply concerned about the oppressive behaviour and 
the most degrading and despicable practice adopted by some of the police officers. " 

282 Ibid at 711. 
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could legitimate the response faith on senior police officer that the would be 

less prone to torture. The Supreme Court made confession to senior police 

officer admissible based on no evidence at all to justify the departure from a 

rule of law and practice that governed criminal trials for more than 

1 OOyears.Supreme Court did not have any evidence that police torture has 

been reduced to a considerable amount. The custodial violence has been 

increased in recent years that are what the statistics Crime Record Bureau 

show. 

Justice K Ramaswamy made an extraordinary dissent. He referred to 

section 25 of the Indian Evidence Act, which excludes the confession made to 

police, as it is not admissible in the court of law. He observed: 
"rests upon the principles that it is dangerous to depend upon a 
confession made to a police officer which cannot extricate itself from 
the suspicion that it might have been produced by the exercise of 
coercion. "283 

Justice Ramaswamy held that Indian Evidence Act has no faith on the 

police.284 If more and more powers of judiciary is conferred to the police the 

people shall loose faith in the system and misuse would be rampant. 285 

283 Ibid at 724. 
284 Ibid at 73l,"While the Code and the Evidence Act seek to avoid inherent suspicion of a 

police officer obtaining confession from the accused, does the same dust not cloud the 
vision of superior police officer ? Does such a procedure not shock the conscience of a 
conscientious man and smell of unfairness? Would it be just and fair to entrust the same 
duty by employing non-obstante clause in Section 15(1)? Whether mere incantation by 
employing non-obstante clause cures the vice of afore enumeration and becomes valid 
under Articles 14 and 21? My answer is "NO", "absolute no no". The constitutional 
human rights perspectives projected hereinbefore; the history of working of the relevant 
provisions in the Evidence Act and the wisdom behind Section 164 of the Code ignites 
inherent invalidity of sub-section (1) of Section 15 and the court would little afford to 
turn Nelson's blind eye to the above scenario and blissfully bank on Section 114 Ill. (e) of 
the Evidence Act that official Acts are done according to law and put the seal that sub
section (1) of Section 15 of the Act passes off the test of fair procedure and is 
constitutionally valid. " 

28s "Conferment of judicial powers in higher degree on the police will erode public confidence in the 
administration of justice. The veil of expediency to try the cases by the persons acquainted with the 
facts and to track the problems posed or to strike down the crime or suppression thereof cannot be 
regarded as a valid ground to give primacy to the arbitrary or irrational or ultra vires action taken 
by the Government in appointing the police officers as Special Executive Magistrate, nor is the 
right of revision against his decision a solace. It not only sullies the stream ofjustice at its source 
but also the confidence of the general public and erodes the efficacy of rule of law and is 
detrimental to the rule of law. " 
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Argument given by Justice Ramaswamy286 while dealing with the 

power of senior officers to record confession may be trusted because a 

responsible person of the same rank would give importance to the 

responsibilities but how far it would be feasible in such case and it would lead 

to erosion of Rule of law. Justice R. M. Sahai287 also gave the dissenting 

opinion according to him State has responsibility to maintain security but in 

the name of security State has should adopt balanced measures where there 

are no violation of human rights.288 His observation was that even after 

Independence State needs to come up with such Draconian laws of the same 

286 "It would, therefore, be clear that any officer not below the rank of the Superintendent of 
Police, being the head of the District Police Administration responsible to maintain law 
and order is expected to be keen on cracking down the crime and would take all tough 
steps to put down the crime to create terror in the heart of the criminals. It is not the 
hierarchy of officers but the source and for removal of suspicion from the mind of the 
suspect and the objective assessor that built-in procedural safeguards have to be 
scrupulously adhered to in recording the confession and trace of the taint must be absent. 
It is, therefore, obnoxious to confer power on police officer to record a confession under 
Section 15(1). If he is entrusted with the solemn power to record a confession, the 
appearance of objectivity in the discharge of the statutory duty would be seemingly 
suspect and inspire no public confidence. If the exercise of the power is allowed to be 
done once, may be conferred with judicial powers in a lesser crisis and be normalised in 
grave crisis, such an erosion is anathema to rule of law, spirit of judicial review and a 
clear negation of Article 50 of the Constitution and the constitutional creases. It is, 
therefore, unfair, unjust and unconscionable, offending Articles 14 and 21 of the 
Constitution. " 

287 Ibid at 753. 
288 "Killing of democracy by gun and bomb should not be permitted by a State but in doing so 

the State has to be vigilant not to use methods which may be counter-productive. Care 
must be taken to distinguish between the terrorist and the innocent. If the State adopts 
indiscriminate measures of repression resulting in obliterating the distinction between 
the offender and the innocent and its measures are repressive to such an extent where it 
might not be easy to decipher one from the other, it would be totally incompatible with 
liberal values of humanity, equality, liberty and injustice. A country where terrorism or 
militancy is becoming religion and creed of the frustrated, weak and the misguided the 
State has a constitutional duty to uphold the authority with firmness and determination by 
directing its repressive measures towards quelling terrorism without sliding into general 
repression or exploiting the crisis for its own political advantage or to destroy legitimate 
opposition. Measures adopted by the State should be to create confidence and faith in the 
Government and democratic accountability should be so maintained that ever action of 
the Government be weighed in the scale of rule of law." 
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nature, which were there in the imperial regime?89 In countries like United 

Kingdoms and United States confession made to police is not admissible.290 

Police under the special statute are capable to record confession but the same 

police officers under the normal situation are incapable of doing so?91 

According to him this is violation of Constitutional values. 292 

289 "A police officer is trained to achieve the result irrespective of the means and method 
which is employed to achieve it. So long the goal is achieved the means are irrelevant 
and this philosophy does not change by hierarchy of the officers. A Sub-Inspector of the 
Police may be uncouth in his approach and harsh in his behaviour as compared to a 
Superintendent of Police or Additional Superintendent of Police or any higher officer. 
But the basic philosophy of the two remains the same. The Inspector of Police is as much 
interested in achieving the result by securing confession of an. accused person as the 
Superintendent of Police. By their training and approach they are different. Procedural 
fairness does not have much meaning for them. It may appear unfortunate that even after 
independence a force which was created to implement harsh and Draconian laws of 
imperial regime, ruthlessly and mercilessly, has not changed much even in people 
regime. Dignity of the individual and liberty of person - the basic philosophy of 
Constitution - has still not percolated and reached the bottom of the hierarchy as the 
constabulary is still not accountable to public and unlike British police it is highly 
centralised administrative instrumentality meant to wield its stick and spread awe by 
harsh voice more for the executive than for the law and society. One of the reasons for it 
may be, as observed by the National Police Commission, the political set-up of the 
country which has used it more to serve its purpose than to serve the society." (para 762) 

290 Ibid at 762, "A confession made to a police officer is suspect even in England and 
America. But it has been made admissible subject to the safeguards mentioned above 
Why? Because what is provided by Section 26 of the Evidence Act stands substituted by 
presence of lawyer or near relatives. " 

291 Ibid at 762, Further a confession made to a police officer for an offence committed 
irrespective of its nature in non-notified area is inadmissible. But the same police officer 
is beyond reproach when it comes to notified area. An offence under TADA is considered 
to be more serious as compared to the one under Indian Penal Code or any Act. 
Normally graver the offence more strict the procedural interpretation. But here it is just 
otherwise. What is inadmissible for a murder under Section 302 is admissible even 
against a person who abets or is possessed of the arms under Section 5 of the Act. How 
the method applied by police in extracting confession has been deprecated by this Court 
in series of decisions need not reproduced But all that changed overnight when TADA 
was enacted. Giving power to police officer to record confession may be in line with what 
is being done in England and America. But that requires a change in outlook by the 
police. Before doing force by education and training has to be made aware of their duties 
and responsibilities, as observed by Police Commission. The defect lies not in the 
personnel but in the culture. In a country where jew are under law and there is no 
accountability, the cultural climate was not conductive for such drastic change. Even 
when there was no Article 21, Article 20(3) and Article 14 of the Constitution any 
confession to police officer was inadmissible. It has been the established procedure for 
more than a century and as essential part of criminal jurisprudence. It was, therefore, 
necessary to bring about change in outlook before making a provision the merits of which 
are attempted to be justified on law existing in other countries. " 

292 Ibid at 763, "But Section 15 of the TADA throws all established norms only because it is 
recorded by a high police officer. In my opinion our social environment was not mature 
for such a drastic change as has been effected by Section 15. It is destructive of basic 
values of the constitutional guarantee." 
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CHAPTER VI 

MEASURES FOR REFORMS AND 
REHABILITATIONS 

... Liberty is to be free from restraint and violence from others, which cannot be 
where there is no law. 1 

1. Terrorism and Extremism2 

Terrorism both of international and domestic has emerged as a major 

threat to not only public order but also to national security. The use of terror as a 

tool to furthering separatist interests has been the scourge of the country since the 

last quarter of 20th century. The marriage of religious and ethnic ideologies with 

separatist movements has complicated the issues involved in countering terrorism 

and the fight back itself has become a public order issue in some instances. 

Further, nexus of terrorism with organised crime as evidenced in the infamous 

Mumbai serial blast cases and riots of 1992-1993, and the phenomenon described 

as Narco- terrorism, only aggravates its threat potential. The problem of terrorism 

is no longer confined to some Border States but even our political institutions; 

economic assets and scientific establishments in the hinterland have become 

vulnerable terrorist targets. 

Many States in the country from Uttar Pradesh to Tamil Nadu and 

Maharashtra to West Bengal are today affected by left wing extremism in varying 

degrees. The creation of Naxalite groups and a steady expansion of their base 

across the country in a systematic and coordinated manner are matters of serious 

implications for public order as well as national security. By exploiting 

administrative inadequacies and socio-economic issues domestically while 

1 John Locke, "Concerning Civil Government", Britannica Great Books, vol. 35, Britannica 
Publications at 37. 

2 Veerappa Moily, Second Administrative Reform Commission, 5th Report, June 2007, 
Government of India at 288. 
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engaging into strategic linkages with other militant and criminal groups across the 

border; these groups are able to spread the reign of terror and lawlessness, in 

pursuit of their so- called ideological objectives. In such cases, matters have gone 

beyond the general issues involved in maintenance of public order and our ability 

to address various complex issues relating to socio-economic development of the 

people of the affected areas itself is being tested. As a large part of the affected 

area is tribal, their rights and sensitivities have also got to e addressed. 

2. Reforms in the Criminal Justice System 

In recent times, there has been a serious erosion of the people's faith in the 

Criminal Justice System. Prominent among the reasons of dissatisfaction are 

mentioned here under3
: 

• extraneous influence in public order management; 
• the root causes of problems not being addressed by the administrative 

agencies; 
• absence of attempts to and long term solutions of problems; 
• administrative decisions being guided by political expediency; 
• inadequate involvement of civil society, NGOs and social workers in public 

order management; 
• lack of an institutional mechanism defining the roles and responsibilities of 

the various stakeholders in conflict resolution; 
• lack of empowerment of junior ranks at the cutting edge levels of 

administration to effectively deal with problems the nascent stage; 
• lack of appropriate training for functionaries of civil administration and the 

police on public order issues; 
• lack of modern technology and equipment with the police; 
• absence of computerised databases on criminal, anti-social and anti-national 

elements; 
• lack of specialised, well trained wings in the police organisations of many 

afficted states o deal with problems like left wing extremism; 
• lack of a cohesive all India policy and legal framework to deal with problems 

of public order affecting security of state, such as terrorism and left wing 
extremism; 

• ineffective performance monitoring systems for public order management 
functionaries; and 

• lack of accountability of the police and administration to the public. 

3 Ibid at 23. 
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3. OVERVIEW OF INTERNAL SECURITY SITUATION4 

Terrorist violence in Jammu and Kashmir, North East, and naxal affected 

areas and in the hinterland and communal violence are the main manifestations of 

challenges to internal security and law and order situation. Situation in Jammu 

and Kashmir has witnessed a significant improvement5• In 2006, incidents of 

violence in North Eastern States have shown a marginal increase, though the 

number of civilians killed has come down. While the naxal violence in 2006 has 

marginally declined in terms of incidents, overall casualties of police personnel 

and civilians remained almost at the same level. There have been some major 

terrorist incidents in V aranasi, Nagpur, Mumbai and Malegaon in 2006 and more 

recently in Samjhauta Express near Panipat caused by externally based and 

sponsored terrorist outfits with some local help. The communal situation remains 

under control. 

4. STRATEGIES TO COUNTER TERRORISM IN THE STATE OF 

JAMMU AND KASHMIR6 

The Government remains firmly committed and determined to counter the 

challenge posed by terrorism. The Central Government in conjunction with the 

State Government has been pursuing a multi-pronged strategy to counter terrorism 

giving primacy of place to political dialogue, democratic/political processes and 

the rule of law. A holistic approach adopted to deal with terrorism to address 

areas of concern on political, security and development fronts. Comprehensive 

Confidence Building Measures (CBM) being pursued with Pakistan on the 

diplomatic front directed towards facilitating more people-to-people , contact, 

4 Status Paper, Internal Security Situation, March 31, 2007, Ministry of Home Affairs, 
Government of India, www.mhn.org. 

5 See, Annual Report 2005-2006, Ministry of Home Affairs, Government oflndia. · 
6 The strategies adopted cover the following broad areas in the Annual Report 2006- 2007 ofthe 

Ministry of Home Affairs: 
(a) counter-terrorism policy; 
(b) system headquarters (UHQS), ops & intelligence groups 
(c) village defence committees (VDCS)/ special police officers (SPOS). 
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especially,_ with Pak Occupied Kashmir (POK). Security operations of various 

Government agencies involved in combating terrorism in Jammu and Kashmir are 

synergies through the Unified Headquarters under the Chairmanship of the Chief 

Minister of Jammu and Kashmir set up by the State Government in Srinagar and 

Jammu during 1996. These are State level Coordination Committees for counter

terrorism measures, and include Chief Secretary, Jammu and Kashmir, Security 

Advisers who are Corps Commanders of the Army, DGP Jammu and Kashmir, 

Financial Commissioner (Home) Jammu and Kashmir, and the topmost officials 

of State Government and Central paramilitary forces and intelligence agencies 

deployed in Jammu and Kashmir. 

Other Para Military Forces (OPs) Group or Core Group of each Unified 

Headquarters chaired by the concerned Corps Commander supervises operational 

matters within the framework laid down by the Unified Headquarters. Other para 

military forces Groups and Intelligence Groups (IS) have been set up at lower 

levels in the State. Other para military forces Group, chaired by Special Secretary 

(IS) in the Ministry of Home Affairs, periodically review the security situation in 

Jammu and Kashmir, deployment of Central Para Military Forces (CPMFs) in 

Jammu and Kashmir and coordinate internal security-related operations; and 

Intelligence Group under Special Secretary (IS) in the Ministry of Home Affairs 

coordinates the sharing of actionable intelligence. The aim of the functioning 

Village Defence Committees (VDCs) (3, 742) is to organise the village 

community for self-defence against the menace of terrorism and supplement the 

ongoing efforts of Security Forces (SFs.) Special Police Forces( SPOs) whose 

sanctioned strength is 25,474, are paid a monthly honorarium and used for 

operational purposes. The strategies adopted cover the following areas • 7 

7 Annual Report 2005-2006, Ministry of Home Affairs, Government oflndia. 
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a. To tackle violence8 

The protection of minorities, remote and scattered population should be 

ensured. Protection of important installations used by defence force is necessary 

and to countering the over-ground support base of terrorists by initiating legal 

action as per law. To strengthen the counter-terrorism grid by coordinating the 

functional integration of efforts through an institutional framework of Operation 

Groups and Intelligence Groups at all levels. The police force should be 

modernized and well equipped with technology. These forces should be provided 

with specific intelligence so that the operations are more focused. This can be 

done by taking help people through volunteer Village Defence Committees. 

b. To tackle cross-border terrorism9 

To tackle the problem of cross-border terrorism the most important is to 

curb infiltration and exfiltration. The International Border should be properly 

fenced and the security forces should be well equipped to tackle this problem. 

5. STRATEGIES TO COUNTER TERRORISM IN THE NORTH 

EAST 

Two 'surrender schemes ' have been devised in Assam, the first of these in 

1992 and the second in 1998. Government launched the "100 Per Cent Special 

8 Annual Report 2005-2006, Ministry of Home Affairs. Protection of minorities, remote and 
scattered population; protection of vital installations; countering the over-ground support base 
of terrorists by initiating legal action as per law; strengthening the counter-terrorism grid by 
greater functional integration of efforts through an institutional framework of Operation Groups 
and Intelligence Groups at all levels; provision of improved technology, gadgetry and 
equipment for Jammu and Kashmir Police, Central Police Forces (CPFs) and modernisation I 
strengthening of Jammu and Kashmir Police to equip the Force to take the lead role in direct 
anti-terrorism operations; providing specific intelligence to ensure that the operations are target 
focused; involving people through volunteer Village Defence Committees; the Security Forces 
take steps to avoid collateral damage, as far as possible and deal with innocent civilians 
humanely; and dynamic Force deployment and flexibility of tactics to counter the changing 
strategies deployed by terrorist outfits. 

9 Curbing infiltration I ex-filtration; fencing of International Border (IB) and creating obstacles 
along the Line of Control (LoC) and along terrorist routes supported by multi-tier deployment 
(So far, 177 km. of fencing and 87 km. of flood lighting works have been completed out of 180 
km. and 195.80 km. sanctioned, respectively. Fencing on the Line of Control portion in Jammu 
and Kashmir has been completed); and enhancing intelligence capabilities of security forces. 
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Margin Money Scheme" on June 1, 1992, with the objective of 'rehabilitating 

surrendered terrorists'. Specifically, the scheme provided: 

• Benefits upto Rs. 200,000 per individual, ofwhich Rs. 100,000 came as a 
bank loan. 

• In case of partnerships, the ceiling was increased up to Rs. 1, 000, 0000, 
ofwhich 250,000 constituted margin money and the balance was a bank 
loan. 

• For cooperative societies formed by 'misguided youths', the scale of 
benefits was further enhanced to Rs. 2, 000, 000, with margin money up to 
Rs. 500,000, and the rest as a bank loan. 

• The State government stood as guarantor against the bank loans. 
• After an initial three-year moratorium, the loan repayment was to start in 

the fourth year, and was to be completed within eight years, including the 
three-year moratorium period 

• The schemes identified rehabilitation including the setting up of 
industrial, transport, agricultural, veterinary and fishery units, and other 
business undertakings10

• 

The summed up essence of the scheme each of the Surrendered United 

Liberation Front of Assam (SULFA) cadres "was given Rs 2. 5 lakh cash and Rs 

1.5 lakh soft loan, which was never returned They were allowed to retain their 

weapons as well. "11 The enormity of this must be understood against the backdrop 

of some of Assam's economic and quality of life indicators. The annual per capita 

income stood at a mere Rs. 4,281 in 1990-91 12
• Even in 1993-94,40.9 per cent of 

the population was below the poverty line13
• Per capita bank deposits are the 

lowest in the country, at Rs. 2,715. 14 In other words, in a region where poverty 

and unemployment were rampant, and resource constraints acute, the government 

was simply handing out over 90 times and more of the then State annual per 

capita income to anyone who claimed to be a terrorist, and expressed willingness 

to surrender. Between June 1, 1992 and March 31, 1997, 4,843 terrorists (3,439 

ULFA and 1,404 Bodo) were 'rehabilitated' under the scheme, at a staggering 

cost of Rs. 99.30 crores. From the said amount Rs. 30.30 crore margins was 

10 Government of Assam on Marginal Money Scheme. 
11Rehabilitation scheme brings change in ex-ULFA cadres' life, http://www.indian 

express.corn/ie/daily/20001127/ina27004.html, visited on 25.10.07. 
12 Statistical Outline of India: 2000-2001, Mumbai: Tata Services Limited, at 135. 
13 http://popu1ationcommission.nic.in/part2.htm, visited on 25.10.07. 
14 Statistical Outline of India 2000-2001, Mumbai: Tata Services Limited at 133. 
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provided by the State government and an amount of Rs.69 crores as various 

nationalised banks against State government guarantee gave loan. This was not 

the limit of the state's largesse. Some 813 SULFA men were also given 

government employment. The scheme also included a self-employment 

programme providing for avenues created by the State government in occupations 

including piggery farming, fishery, poultry farming, broiler farming, dairy 

farming, mini tea gardening, etc. 15 The very large and largely unproductive 

outlays on these schemes were only the visible costs of the surrender policy. The 

social and economic costs of the creation of the SULFA were to prove far more 

devastating. But the proximate logic and consequences need some further 

elaboration. The surrender scheme was primarily justified on the ground that 

prevailing levels of unemployment would drive the surrendered terrorists back 

into militancy, and hence that the state had a duty to ensure that the SULFA were 

gainfully employed. 

The immediate impact of the surrender scheme, moreover, was far from 

the intent. A confidential report of the Special Branch of the Assam Police notes: 

"Neither the scheme was successful in giving employment to the surrenderees nor 

the loanees refunded the loans for which the State government as guarantor has to 

face great difficulty now (sic)." Another observer notes, "while initially some 

SULFA were provided jobs in BSF, CRPF and Railways, the State government 

later realized that this could be self-defeating as a perception might grow that 

joining militancy was a good launching pad for joining Government service." 16 

The editor of the influential local daily, The Sentinel, described the surrender 

package as 'perverted', adding, "That is why it failed. There were easy cash and 

soft loans but none of the projects really got off. Result was a Frankenstein 

monster." 17 
· 

15 Scheme Of Margin Money To Surrendered Militants, 
http://pib.nic.in/archieve/lreleng/lyr2000/rdec2000/rl3122000.html visited on 25.1 0.07. 

16 "Rehabilitation scheme brings change in ex-ULF A cadres' life". BSF: Border Security Force; 
CRPF: 

Central Reserve Police Force. 
17 Ibid. 
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The failure of 'Margin Money' scheme led, not to the rejection of the 

approach that sought to bribe terrorists away from their violent activities, but to 

another surrender scheme launched by the government with the backing of the 

Centre in August 1998. The new scheme was proclaimed as an improvement over 

its predecessor, and introduced with great fanfare with the projected objective to 

"wean away the misguided youth and hardcore militants that have strayed into the 

folds of militancy and now find themselves trapped into that net.'t1 8 The 

surrendered terrorists would not be given soft bank loan to start business. 

The salient features 19ofthe scheme were: 

• The scheme was applicable to those militants who had 
surrendered/surrender after 01.04.98, surrender with at least one arm 
(listed under the scheme and not having availed benefit of any earlier 
scheme for surrender). However, in exceptional and deserving cases, 
militants who surrender without arms may also be considered for 
rehabilitation under the scheme. 

• Monetary incentive will be available for the surrendered weapons. Details 
of incentives for weapons are annexed herewith; 

• Surrenderee will be initially lodged in a Rehabilitation Camp where they 
will be imparted training in a trade/vocation; 

• Surrenderee shall be paid a monthly stipend for a period of 12 months. 
Stipend shall not exceed Rs.2, 0001- p.m.; 

• Surrender shall not imply amnesty from the crimes which will be subject 
to due process of laws; and 

• The Government of India would provide 100% reimbursement for 
expenditure incurred on the rehabilitation of surrenderees. 

The scheme offered cash rewards for each weapon surrendered, ranging 

from Rs. 25,000 for each Rocket Launchers/UMG/GPMG/PIMCA/ Sniper Rifle 

to Rs. 3 per round of all types of ammunition. Explosive material fetched Rs. 

1,000 per kg; remote control devices, Rs. 3,000; and wireless sets, Rs. 1,000 

(short range) toRs. 5,000 (long range). 

18 Scheme for Surrender-cum-Rehabilitation of militants in the North East, Government of Assam, 
South Asia Terrorism Portal, 
http://www.satp.org/India/Documents/Scheme%20fofl/o20surrender%20of%20militants.htm 
visited on 25.10.07. 

19 Ministry of Home Affairs release on "Scheme for Surrender-cum-Rehabilitation of Militants in the North East," See 
South 

Asia Terrorism Portal, http://www.satp.org/lndia/Documents/Scheme%20for%20surrender"/o20of%20militants.htm. 
visited on 25.1 0.07. 
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The scheme was intended to apply to terrorists surrendering with "at least 

one arm", but since there was a provision for screening in "exceptional and 

deserving cases among militants who surrender without arms," the latter clause 

was widely abused. A large proportion of those who 'surrendered' were far from 

hardcore militants, and many - though data on this point is unavailable, may have 

had nothing to do with the militancy, and 'surrendered' only to reap the benefits 

ofthe rehabilitation largesse. Even among the hardcore cadres, while the militants 

were technically not permitted to retain their arms (though gun licenses were 

subsequently issued for 'self defense' to leading SULFA members), the weapons 

that were actually surrendered were predominantly junk. Thus, "the 51 terrorists 

who surrendered in the first round in 1998 at Thakurbari brought along only 16 

weapons, including six outdated .303 rifles. Similarly in the second round of 

surrenders at Mariani along the Assam-Nagaland border, the number of 

surrenderees was 140, but the weapons deposited totaled only 41, including 20 

pistols and revolvers."20 Needless to say, since the government was under 

pressure to demonstrate the 'success' of the policy through 'surrender 

ceremonies' involving large numbers of 'terrorists', the clause relating to the 

screening of 'exceptional and deserving cases' was entirely ignored. More than 

500 militants surrendered in the year 1998, but, according to senior State 

government officials, they were never produced before the Screening Committee. 

The scheme also explicitly stated that there would be no amnesty for serious 

crimes committed in the past by the surrendering militants.21 

20 NGO ay Fight Shy of Aid, http://www.telegraphindia.com/archive/990329/the_east.htm,visited 
on 

25.10.07 
21 Scheme for Surrender-cum-Rehabilitation of militants in the North East, Clause 5, Note 3, "The 

surrenderees who have committed heinous crimes like murder, rape, abduction, etc., will be 
subject to the due process of law and surrender shall not imply amnesty from the crimes." 
Clause 5, Note 2, however, noted "Minor crime cases against successfully rehabilitated 
surrenderees will be withdrawn" under the Scheme for Surrender-cum Rehabilitation in the 
North East. 
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However, none of the surrendered militants have been interrogated, nor 

has any charge sheet been filed against them even for the most serious crimes 

committed by many of the prominent SULFA leaders. 

The scheme, moreover, required all surrendered terrorists to be held in 

'rehabilitation camps' for a period of up to one year after their surrender,22 but 

this was also followed more in the breach than in practice. Indeed, till November 

1999, the Assam government had not opened even a single rehabilitation centre23
. 

A series of programmes were, however, initiated in various centers for 

surrendered militants on November 27, 1999. These included 'motivational 

programmes', yoga, composite farming, raising of mini tea gardens, poultry, 

piggery, dairy farming and fishery modules under the Indian Institute of 

Entrepreneurship (liE) and the Industrial Training Institutes (ITI). The 

participation in these programmes was modest, ranging from 22 at Dibrugarh to 

132 at Bongaigaon. The duration of the training and vocational programmes 

varied between as little as one day at Tinsukia to eight days at the 1Oth AP 

Battalion Camp at Khettri. Some permanent camps have, however, been in 

existence in the Army and Police headquarters and encampments for the 

protection of SULFA cadres against the wrath of their erstwhile comrades in the 

ULFA. 

The irony of the 'rehabilitation scheme', in a backward State riddled with 

poverty, is brought out extraordinarily well albeit unintentionally in bathos laden 

report by Avirook Sen on a surrendered terrorist's wait at a military camp. 

6. REHABILITATION 

With the objective of providing assistance for the psychological and economic 

rehabilitation of widows, orphans, handicapped and the elderly who were victims 

of militancy, the State Government of Jammu and Kashmir set up the 

22 Scheme of Surrender- cum- Rehabilitation of militants in the North East, Clause 3: "Persons 
eligible under the Scheme will be initially lodge in a Rehabilitation Camp. 

23 Manoj Anand, "Assam rebel surrender policy is flawed," Asian Age, New Delhi, November 18, 
1999. 
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Rehabilitation Council in 1995. The Council also oversees the beneficiary 

coverage under various on-going welfare and development schemes of the 

Government. As a registered body under the Societies Registration Act, it 

functions as a Non Governmental Organisation. At present a sum ofRs. 21 Crore 

approx. is available with the Council as corpus. The Prime Minister's 

Reconstruction Plan for Jammu and Kashmir announced in November 2004, 

included. Inter-alia an enhanced outlay to the tune of Rs.3 crore for Rehabilitation 

Council for year 2004-05, which has since been released by the Ministry of Social 

Justice and Empowerment, Government of India. 

Prime Minister shared his concerns for the terrorists who are killed in the 

police actions and according to him it was to win back the destitute families of the 

terrorists who were killed for this the observations made by him24
: 

"We have initiated a number of schemes for rehabilitation of orphans who 
have been victims of terrorism. Such schemes must be extended to all 
orphans who need help in building for themselves a life .free .from violence 
and perceived revenge, as upright citizens of this great State of India. He 
said this was an area where all can work together and ensure that reliefs 
are provided to the widows and orphans of victims of violence. " 

7. REHABILITATION FOR VICTIMS OF MILITANCY25 

Terrorism in Jammu and Kashmir has also left its scars on the social 

fabric. Many women have been rendered widows and children orphaned. With the 

objective of providing assistance for psychological and economic rehabilitation of 

the victims of militancy, the State Government of Jammu and Kashmir had set up 

a Council in 1995 for rehabilitation of widows, orphans, handicapped and old

aged persons adversely affected by militancy. It also aims at better coverage of 

beneficiaries under various on-going welfare and development schemes of the 

Government. As a registered body under the Societies Registration Act, it 

24 Rehabilitation Important: Manmohan Singh, Friday, May 26, 2006, The Hindu 
http://www .hindu.com/2006/05/26/stories/20060526083 71200.htm visited on 25.10.07. 

25 Annual Report 2003-2004, Ministry of Home Affairs, Government ofindia. 
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functions as a Non-Governmental Organisation (NGO). The Council is to have a 

corpus fund ofRs.20 crores against which a sum ofRs.18.66 crores is available26
• 

The National Foundation of Communal Harmony (NFCH) is already in 

touch with the State Government of Jammu and Kashmir to coordinate various 

welfare schemes sponsored by them. As such National Foundation of Communal 

Harmony is providing assistance to all orphans and destitute children directly 

under their own scheme. National Foundation of Communal Harmony has 

released an amount of Rs. 49.45 lakh to the Council for providing financial 

assistance/ scholarships for school going orphans in the State of Jammu and 

Kashmir. Some of the welfare schemes taken up by the Council are as follows: 

a. WIDOW AND GIRL STUDENTS27 

The Council took up cases where there was need of financial assistance for 

marriage, skill upgradation and vocational training. The Council also helped the 

victims with assistance to get loans through bank tie up for taking up self

employment venture plus setting up of hostels for girl students, etc. 

b. ORPHANS28 

The Council sponsored students of terrorist affected areas in residential 

schools both in State and outside and in foster homes run by NGOs and arranges 

special coaching classes for admission to professional courses. For achieving the 

goal of becoming educated Council provision of scholarships and reimbursement 

of tuition fees; etc 

c. HANDICAPPED PERSONS29 

For handicapped persons the Council has set up organisation of 

rehabilitation and medical camps. For the victims of terrorism even traveling 

26 Ibid at 30. 
27 Ibid. 
28 Ibid. 
29 Ibid. 
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expenses for specialized treatment are met by the Council. Those victims who are 

engaged in vocational training through NGOs are also given travel expenses by 

the Council. 

8. RELIEF MEASURES FOR VICTIMS OF MILITANCY 

The Centre/State Governments have taken the following measures to 

rehabilitate victims of militancy: 

(a) Ex-gratia relief/compensation to the victims of militancy/cross-border 

firing: 

2006 

State Government have been providing ex- gratia relief to the Next-of-Kin 

(NoK) of victims of militancy for death and injury; Central Government provides 

an additional Rs.3 lakh to the Next-of-Kin of Jammu and Kashmir Police 

personnel killed in terrorism- related incidents over and above of 2 lakh paid by 

the State Government and reimbursed under SRE. Rs. 439.876 crore reimbursed 

under SRE by December 31, 200630
. 

2005 

Government of Jammu and Kashmir has been providing ex-gratia relief to 

the Next-of-Kin (NoK) of victims of militancy in cases of death and injury, as per 

the existing rules. Rs. 1.00 lakh is paid to the Next-of-Kin in case of death, Rs. 

75,000/-, Rs. 5,000/- and Rs. 1,000/- for permanent disability, grievous injury and 

minor injury respectively, caused in a terrorist incident. 50% of the loss of 

immovable property, subject to a ceiling ofRs. 1 lakh, is paid as compensation to 

the property damaged in militancy. 

The State Government of Jammu and Kashmir provides Rs. 2 lakh to 

Next-of-Kin of Jammu and Kashmir Police personnel and Security Forces 

personnel and volunteer Special Police Officers killed in action against terrorists. 

30 Annual Report 2005-2006, Ministry of Home Affairs, Government ofindia. 
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This expenditure is reimbursed by the Central Government and till December 31, 

2005, a sum ofRs. 426.44 crore has been reimbursed31
• 

2004 

Government of Jammu and Kashmir adopted a new policy for the 

surrender of militants on January 31, 2004. The salient features of this policy are 

as under: 

• a monthly stipend of Rs. 2,000/- per month for a period of three years after 

surrender; 

• immediate grant of Rs. 1.50 lakh to be kept in the shape of FDR in a bank in 

the name of the surrenderee for a period of three years which can be drawn by 

him on completion of three year period and subject to good behaviour; 

• incentives for surrendered weapons are given as per prescribed rates; and 

• vocational training for self-employment to those who desire to undergo such 

training. 

A total number of 3,676 militants have surrendered upto December 31, 2005 

out of which 197 militants surrendered after the announcement of the new Policy 

on January 31, 2004 32
• 

(b) Relief to Kashmiri migrants and their rehabilitation33 

There are 55,950 Kashrniri migrant families, of whom 34,562 families are 

in Jammu, 19,338 families in Delhi and 2,050 families in other States/Union 

Territories; Government have recently enhanced monthly cash relief from 

Rs.3000 per family per month to Rs.4000 per family per month and basic dry 

ration to Kashmiri migrants in Jammu and from Rs.3200 to Rs.4,000 per family 

per month to Kashrniri migrants in Delhi w.e.f July 1, 2006; and Other State 

Governments/ Union Territories Administrations have also been providing relief 

31 Annual Report 2004-2005, Ministry of Home Affairs, Government oflndia. 
32 Annual Report 2003-2004, Ministry of Home Affairs, Government oflndia. 
33 Annual Report 2006-2007, Ministry of Home Affairs, Government oflndia. 
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to migrants in accordance with the scales fixed by them for the Kashmiri migrants 

staying in the State/ Union Territories. 

The Central Government pays Rs. 3 lakh to the Next-of-Kin of each 

Jammu and Kashmir Police personnel killed in terrorism-related incidents, over 

and above the amount of Rs. 2 lakh paid by the State Government and reimbursed 

under SRE in 2005. 

Government of Jammu and Kashmir adopted a new policy for the 

surrender of militants on January 31, 2004. The salient features of this policy are 

as under: 

• a monthly stipend of Rs. 2, 0001- per month for a period of three years after 
surrender; 

• immediate grant of Rs. 1.50 lakh to be kept in the shape of FDR in a bank in 
the name of the surrenderee for a period of three years which can be drawn 
by him on completion of three year period and subject to good behaviour; 

• incentives for surrendered weapons are given as per prescribed rates; and 
• vocational training for self-employment to those who desire to undergo such 

training. 

A total number of 3,676 militants have surrendered upto December 31, 2005 

out of which 197 militants surrendered after the announcement of the new Policy 

on January 31,2004. 

(c) Measures taken for return ofKashmiri migrants to the Valley34 

Shrines in Mattan and Kheer Bhavani developed into two model clusters 
containing temporary shelters, where Kashmiri migrants displaced from 
these places can be settled temporarily till such time they can repair their 
existing residential houses; State Government constructed 18 flats at 
Matt an and 100 one-room tenements at Kheer Bhavani, besides repairing/ 
renovating the shrine; Central Government supporting the construction of 
200 flats at Sheikhpora in Budgam District at an estimated expenditure of 
Rs. 20 crore for which a sum of Rs.18 crore provided. Construction of the 
flats all ready completed and handed over to the needy people. 35 

34 Ibid. 
35 Ibid. 
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The targeted attacks by the militants against civilians in the initial phases 

of the terrorist violence in Jammu and Kashml.r forced a vast majority ofKashmiri 

Pandits and a sizeable number of Sikhs and other Hindus and few Muslims to 

migrate from the Valley in 1990 and thereafter. 

There are 55,476 migrant families of whom 34,088 families are in Jammu, 

19,338 families in Delhi and 2,050 families in other States I Union Territories. 

14,869 needy families in Jammu and 4,100 in Delhi are drawing relief. 230 

migrant families are living in 14 camps in Delhi and 5,778 families in 16 camps in 

Jammu. 

The policy of the Government in respect of these Kashmiri migrants is 

based on the premise that they will return to the Valley as soon as conditions 

reasonably conducive for their return are created. Accordingly, the permanent 

rehabilitation of the migrants outside the State is not envisaged. Government of 

Jammu & Jammu are providing cash relief of Rs. 3,000/- per family per month 

plus basic dry rations, expenditure on which is reimbursed by the Central 

Government. Government ofNCT of Delhi is giving cash relief of Rs. 3,200/- per 

family per month. 

(d) Confidence Building Measures (CBMs) for return of Kashmiri 

migrants36 

• As announced by the Prime Minister during his visit to Jammu and Kashmir 
during November 2004, an inter- ministerial team was constituted to prepare 
plan to rehabilitate Kashmiri migrants; 

• The team recommended various Confidence Building Measures like 
construction of two-room tenements, creation of job opportunities, 
improvement of irifrastructure in Kashmir Valley, restoration and repair of 
temples/ shrines in the Valley, establishment of Self- Help Women's Groups, 
entrepreneurial development programmes and setting up of 1,000 
cottage/small-scale industries, provision of soft loans, etc. 

36 Ibid. 
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9. OBSERVANCE OF HUMAN RIGHTS BY SECURITY FORCES37 

The Government attaches the highest importance to the subject of human 

rights. Every reported case of alleged human rights violation is taken serious note 

of, investigation made promptly in a transparent manner and suitable punitive 

action taken against those found guilty. Since January, 1994 till December, 2006, 

out of 1,122 complaints of human rights excesses received against the personnel 

of Army and Central Police Forces, 1,084 have been investigated, 1,052 of them 

found false, and in 32 cases where the complaints were found genuine, penalties 

have been imposed on 61 personnel ofthe Army and Central Police Forces, while 

in 6 cases, compensation has been awarded38
. The Prime Minister, in his closing 

remarks in First Round Table Conference on Jammu and Kashmir held on 

February 25, 2006, inter- alia, affirmed Government's commitment to respect the 

human rights of all people and emphasised that every effort will be made in 

dealing with terrorism and militancy so that no innocent person should suffer. 

Whenever there is any violation of human rights, there must be transparent 

mechanisms and to punish those found guilty. 

The Prime Minister at the meeting of the Unified Command at Srinagar on 

May 24, 2006, inter- alia, urged security forces to respect human rights and work 

steadfastly with humane face. He called upon the security forces to ensure 

maximum security and minimum disruption of normal life while performing their 

day-to-day operational duties in Jammu and Kashmir. He asked the forces to act 

in a manner so that collateral damage is avoided while combating militancy. The 

Prime Minister made it clear that there would be zero tolerance for custodial 

deaths. 

37 Ibid. 
38 Annual Report 2005-2006, Ministry of Home Affairs, Government oflndia. 
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a. Modernisation of State Police Forces (SPFs) 

The Ministry of Home Affairs is implementing a centrally funded Scheme 

for Modernisation of State Police Forces. Under the existing Scheme of 

Modernisation of Police Forces, the North East States, except Sikkim, are eligible 

to receive 100% central assistance of their approved annual plan for this purpose. 

However, Sikkim is eligible to receive only 75% central assistance of their 

approved annual plan for Modernisation of State Police Forces. Under the existing 

Scheme of Modernisation of State Police Forces, North East States are provided 

with modem security-related equipment, vehicles, communication equipment, 

forensic science laboratory equipment, weapons, computers, monetary assistance 

for construction of Police Housing/Police stations/out posts/barracks, etc. During 

the financial year 2006-07, central assistance of Rs.l41 crore has been allocated 

to North East States under the scheme. 

b. Surrender and Rehabilitation Policy (SRP) 

The Central Government has formulated a 100% centrally funded 

'Surrender and Rehabilitation Scheme' to wean away the misguided youth. The 

Government has revised the Scheme for Surrender and Rehabilitation of militants 

in the North East with effect from April!, 2005. The main features ofthe scheme 

are as follows: 

• An immediate grant of Rs.1.50 lakh to be kept in the name of the surrenderee 

as fixed deposit for a period of 3 years. The money can be withdrawn by the 

surrenderee after 3 years subject to good behaviour; 

• The period for per month increased from 12 months to 36 months; 

• Vocational training at government expense; and 

• Incentive for the weapons surrendered. 2.52 1,284, 555 and 1,430 militants 

have surrendered during the years 2004, 2005 and 2006 (up to December 31, 

2006) respectively. 
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10. RELIEF AND REHABILITATION FOR FAMILIES OF 

VICTIMS OF MILITANCY IN NORTH EAST 

a. SURRENDER AND REHABILITATION POLICY39 

Central Government have formulated a 1 00% centrally funded Surrender 

and Rehabilitation Scheme to wean away misguided youth. Recently, the 

Government decided to revise the existing scheme for Surrender and 

Rehabilitation of militants in the North East. The main features ofthe scheme are 

as follows: 

• An immediate grant of Rs. 1.50 lakh to be kept in the name of the 

surrenderee as fixed deposit for a period of 3 years. The money can be 

withdrawn by the surrenderee after 3 years subject to good behaviour. 

• Period for stipend has been increased from 12 months to 36 months, etc. 

3, 299, 1, 284 and 555 militants surrendered during the years 2003, 2004 and 

2005, respectively. 

Several stakeholders have to work in synchronization to ascertain the rule 

oflaw. Essentially such a rule oflaw would involve40
: 

• A legal frame work, which is fair and just and provides equal 
opportunities for all; 

• An effective, fair and just administration which infuses respect for law; 
• An effective, efficient, accountable and well equipped police system which 

prevents any threat to rule of law; 
• A strong, autonomous and effective crime investigation machinery backed 

by a professionally competent prosecution and a fair and swift criminal 
justice system; 

• A civil society which is vigilant about its rights and duties; and 
• An alert and responsible media. 

The Central Government has formulated a 100% Centrally-funded 

Surrender and Rehabilitation Scheme, effective from April 1, 1998 to wean away 

39 Annual Report 2005-2006, Ministry of Human Affairs, Government of India. 
40 Veerappa Moily, Second Administrative Reform Commission, 5th Report, June 2007, 

Government oflndia at 25- 26. 
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the misguided youths who have strayed into the fold of militancy and now find 

themselves trapped there. The Scheme also seeks to ensure that the militants who 

have surrendered do not find it attractive to join militancy again. Under the 

Scheme, applicable to militants who surrender with weapons, the surrendered 

militants are to be initially (for a period upto one year) lodged in a Rehabilitation 

Camp, run preferably by Non-Governmental Organisations (NGOs) with support 

from Security Forces, where they are imparted training in a trade/vocation of their 

liking, befitting their aptitude. They are paid a monthly stipend, not exceeding Rs. 

2000 per month, for a period of 12 months and all attempts are made to settle the 

surrenderees during this period. Minor crime cases against successfully 

rehabilitated surrenderees are withdrawn. Monetary incentives have also been 

built into the Scheme for the surrendered weapons/ ammunitions. 350, 669 and 

576 militants have surrendered during the years 2002, 2003 and 2004 (up to 

March 31, 04) respectively41
• Monetary incentives have also been built into the 

Scheme for the surrendered weapons/ ammunitions. 350, 3299 and 1284 and 72 

militants have surrendered during the years 2002, 2003 , 2004 and 2005 (upto 

January 31, 2005),respectively42
• Modification to existing Surrender and 

Rehabilitation Policy is under active consideration of Government oflndia. 

The Government has revised the Scheme for Surrender and Rehabilitation 

of militants in the North East with effect from April 1, 200543
. The main features 

ofthe scheme are as follows: 

i) An immediate grant of Rs.l.50 lakh to be kept in the name of the 
surrenderee as· fixed deposit for a period of 3 years. The money can be 
withdrawn by the surrenderee after 3 years subject to good behaviour; 

ii) The period for stipend of Rs.2,000 per month increased from 12 
months to 36 months; 

iii) Vocational training at government expense; and 
iv) Incentive for the weapons surrendered. 

2.52 1,284, 555 and 1,430 militants have surrendered during the years 2004, 2005 

and 2006 (up to December 31, 2006) respectively. 

41 Ibid at 37. 
42 Annual Report 2004-2005, Ministry of Human Affairs, Government of India, at 38. 
43 Annual Report 2005- 2006, Ministry of Human Affairs, Government oflndia, at 20. 
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11. RIGHTS OF VICTIMS UNDER THE INDIAN CRIMINAL 

JUSTICE SYSTEM 

Criminal Justice System safeguards the rights of accused of crime. 

Penology dominates 'humanitarian and therapeutic approach'44 to the criminals 

and takes care that they are reformed rehabilitated to the main stream. The victims 

are not treated in the same manner, though they are the second wing of the 

system. Victimologists of modem period believe that more emphasis is given to a 

person who is accused of crime and this is unfair on the part of the victims, an 

unfortunate recipient of injury loss and real sufferer of loss to life and property45
• 

The General Assembly of the United Nations adopted the Declaration of 

Basic Principles of Justice for Victims of Crime and Abuse of Power known as 

United Nations Declaration on November 29, 1985. This Declaration was 

constituted to recognise the need to set norms and minimum standards in 

international law for the protection of victims of crimes. 

The United Nations Declaration recognise four maJor components of 

rights of victims - access to justice and fair treatment;46restitution;47 

44 K. I. Vibhuti, Criminal Justice: A Human Rights Perspective of The Criminal Justice Process In India, 
(2004), Eastern Book Company at 370. 

45 See, Charles Pollard, Victim and the Criminal Justice System: A New Vision, 2000 Cri LR 5; Robert Reiner, 
The Oxford Hand Book of Criminology, 3rd Edition (2002) Oxford at 419. 

46 Clause 4 and 5 ofthe United Nations Declaration, Access to justice and fair treatment 
Clause 4, Victims should be treated with compassion and respect for their dignity. They are entitled to 
access to the mechanisms of justice and to prompt redress, as provided for by national legislation, for the 
harm that they have suffired. 
Clause 5, Judicial and administrative mechanisms should be established and strengthened where 
necessary to enable victims to obtain redress through formal or informal procedures that are expeditious, 
fair, inexpensive and accessible. Victims should be informed of their rights in seeking redress through such 
mechanisms. 

47 Clause 8 and Clause 11 ofthe United Nations Declaration, Restitution 
Clause 8, Offenders or third parties responsible for their behaviour should, where appropriate, 
make fair restitution to victims, their families or dependants. Such restitution should include the 
return ofproperty or payment for the harm or loss suffered, reimbursement of expenses incurred 
as a result of the victimization, the provision of services and the restoration of rights. 
Clause 11, where public officials or other agents acting in an official or quasi-official capacity 
have violated national crimina/laws, the victims should receive restitution from the State whose 
officials or agents were responsible for the harm inflicted In cases where the Government 
under whose authority the victimizing act or omission occurred is no longer in existence, the· 
State or Government successor in title should provide restitution to the victims. 
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compensation48 and assistance49
• The victim of crime sets the criminal justice 

mechanism in motion by giving information to the police, which to the police is 

expected to reduce it to writing. 50 Where the officer in charge of a police station 

refuses to act upon such information, the victim can write to the Superintendent of 

police who is then expected to direct investigation into the complaint.51 Failing 

these mechanisms, the victim can give a complaint to a Magistrate, 52 who will in 

return examine the complainant on oath and enquire into the case herself or direct 

investigation by the police before taking cognizance. 53 The victim thereafter does 

not participate in the investigation except by being called to confirm the identity 

of the accused 54or material objects, if any, recovered during the course of 

investigation. 

The right of the victim of cnme to restitution has not yet merited 

constitutional recognition. In this area, the constitutional courts have inclined to 

48 Clause 12 ofthe United Nations Declaration, When compensation is not fully available from the 
offender or other sources, States should endeavour to provide financial compensation to: (a) 
Victims who have sustainedsignificant bodily injury or impairment of physical or mental health 
as a result of serious crimes; (b) The family, in particular dependants of persons who have died 
or become physically or mentally incapacitated as a result of such victimization. 

49 Clause 14 of the United Nations Declaration on Assistance, Victims should receive the 
necessary material, medical, psychological and social assistance through governmental, 
voluntary, community-based and indigenous means. 

50 Section 154 ( 1) of the Code of Criminal Procedure, 1973. (Hereinafter referred to as the Code). 
Every information relating to the commission of a cognizable offence, if given orally to an 
officer in charge of a police station, shall be reduced to writing by him or under his direction, 
and be read over to the informant; and every such information, whether given in writing or 
reduced to writing as aforesaid, shall be signed by the person giving it, and the substance 
therefore shall be entered in a book to be kept by such officer in such officer in such form as the 
State Government may prescribe in this behalf 

51 Section 154 (3), of the Code, Any person aggrieved by a refUsal on the part of an officer in 
charge of a police station to record the information referred to in sub- section (l)may send the 
substance of such information, in writing and by post, to the Superintendent of Police concerned 
who, if satisfied that such information discloses the commission of a cognizable offences, shall 
either investigate the case himself or direct an investigation to be made by any police officer 
subordinate to him, in the manner provided by this Code, such officer shall have all the powers 
of an officer in charge of a police station in relation to that offence. 

52 Section 190 of the Code, Cognizance of offence by a Magistrates- (1) Subject to the provisions 
of this Chapter, any Magistrate of the first class, and any Magistrate of the second class 
specially empowered in this behalf under sub- section (2), may take cognizance of any offence-
( a) upon receiving a complaint of facts which constitutes such offences; 
(b) upon a police report of such facts; 
(c) upon information received from any person other than a police officer, or upon his own 

knowledge, that such offence has been committed 
53 Section 200 and Section 202 of the Code. 
54 Section 9 of the Indian Evidence Act, 1872. 
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examine the plea of victims for redressal of the losses suffered during violent 

incidents including riots and clashes. The principle that is evoked is that loss is 

that of 'blameworthy inaction ' under which the state and its agencies are expected 

to predictable the losses or damage to public and private property in certain 

situations over which the possible victims have no control. The courts have gone 

as far as to find the state liable only where a definite failure on its part act has 

resulted in loss 55
• 

The outbreak of riots in the wake of the assignation of the Prime Minister 

in October 1984 resulted in large-scale damage to the properties of members of 

Sikh community in several places of the country. In R. Gandhi v Union of India56
, 

the Madras High Court, acting on the report of a commissioner appointed by it to 

assess the losses, directed payment of varying amounts of compensation for the 

losses to the property of the Sikh community in Coimbatore. However, in Sri 

Lakshmi Agencies v Government of Andhra Pradesh, 57 the Andhra Pradesh High 

Court declined to accept the prayer for compensation to loss of life, injury, 

destruction to property as a result of the violence that followed the murder of a 

sitting member of the legislative assembly. The court observed:58 

"it is only when the officers of the state do any act positively or fail to act 
as contemplated under law leading to culpable inaction, that the state is 
liable to pay the damages. There should be direct nexus for the damage 
suffered on account of state action and if that is absent, Article 21 of the 
Indian Constitution is totally inapplicable. " 59 

This is a still evolving area in which the courts are seen to be treading 

vigilantly.60 The right of a victim of crime to receive compensation was 

recognised under the Code of Criminal Procedure, 189861 but was available only 

where a substantive sentence of fine was imposed and was limited to amount of 

55 See, Usha Ramanathan, A Criminal Appraisal of the laws Relating to Compensation For 
Personal Injury, Thesis submitted to the Delhi University In 2001, at 246.(Ph. D; Unpublished) 

56 AIR 1989 Mad 205. 
57 (1994) 1 Andhra LT 341. 
58 Ibid at 351. 
59 See, also Inder Puri General Store v Union of India, AIR 1992 J & K 11. 
60 See, State of J & K v Jeet General Store, AIR 1996 J & K 51. 
61 Section 545 (1 & 2) and Section 546 of the Code. 
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fine actually released. In the new Code the compensation could be granted even 

where the accused is not sentence to fine. 62 However the court invokes this 

provision very scarcely and inconsistently63
. 

The Law Commission had from time and again made recommendation on 

compensation in its 152nd Report recommended the introduction of Section 375-

A 64 in the Code Of Criminal Procedure, 1973 prescribing interalia that the 

compensation be awarded at the time of sentencing to the victims of crime. In 

case of bodily injury Rs. 25,000/- and in case of death Rs. 1, 00, 000/-as 

compensation to awarded to the victims or victims family. As this 

recommendation was not implemented the Law Commission in its 154th Report 

went a step ahead to introduce a comprehensive scheme of payment of 

compensation for all victims fairly and adequately by the court under different 

heads. Such as: (i) for injury, ii) for any loss or damage to the property of the 

claimant, which occurred in the course of his/ her sustaining the injury, and (iii) in 

case of death from injury resulting in loss of support to dependants65
• The gov

ernment also has not acted upon this recommendation. 

In the absence of efficient legal regime for compensation, the courts in 

their constitutional law jurisdiction had to generate new tools to give effect to the 

right of victims of crime to be compensated66
• In the Delhi Domestic Working 

Women Forum67 Case, the court directed payment of Rs. I 0,000 as ex gratia to 

each of the victims68
• In Gudalure MJ. Cherian v. Union of India69 the State ofU. 

62 Section 357(3) of the Code. 
63 Hari Singh v Sukhvir Singh, AIR 1988 SC 2127; Pamula Saraswathi v State of A. P, (2003) 3 

sec 317. 
64 Law Commission oflndia, 152nd Report on Custodial Crimes (1994). 
65 Law Commission oflndia, 154'h Report on the Code ofCriminal Procedure,J973. The Law 

Commission took note of the existence of a Victim Assistance Fund that had been created in the 
State of Tamil Nadu. 

66 The earliest ofthese cases was Rudul Sah v. State of Bihar, AIR 1983 SC 1086. The inadequacy 
of the provisions in criminal law to deal with custodial torture was reflected in the judgment in 
State ofM.P v Shyamsunder Trivedi (1995) 4 SCC 262; AIR 1995 SCW 2793. 

67 (1995) 1 sec 141. 
68 Delhi Domestic Working Womens Forum v. National Commission for Women, (1995) 1 SCC 141. 
69 (1995) Supp 3 SCC 387. This was notwithstanding the fact that the persons who had been 

arraigned as accused were found by the CBI not to be involved in the offence. The report 
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P was directed to pay a sum of Rs.2,50,000/- as compensation to two Sisters on 

whom rape had been committed by unidentified assailants. The question of 

payment of compensation to victims of crime from the wages of prison labour 

came up for consideration in State ofGujarat v. Hon'ble High Court ofGujaraP0
• 

The court recommended that the State should make a law ''for setting apart a 

portion of the wages earned by the prisoners to be paid as compensation to 

deserving victims of the offince, the commission of which entailed the sentence of 

imprisonment to the prisoner, either directly or through a common fund to be 

created for this purpose or in another foasible mode"71
. 

The constitutional right of a victim of custodial cnme to receive 

compensation was reiterated by the Supreme Court in Nilabati Behera v. State of 

Orissa. 72 Court observed: 

"Adverting to the grant of relief to the heirs of a victim of custodial death 
for the infraction or invasion of his rights guaranteed under Article 21 of 
Constitution of India, it is not always enough to relegate him to the 
ordinary remedy of a civil suit to claim damages for the tortious act of the 
State as that remedy in private law indeed is available to the aggrieved 
party. The citizen complaining of the infringement of the indefoasible right 
under Article 21 ofthe Constitution cannot be told that for the established 
violation of the fundamental right to lifo, he cannot get any relief under 
the public law by the courts exercising writ jurisdiction. The primary 
source of the public law proceedings stems from the prerogative writs and 
the courts have, therefore, to evolve new tools to give relief in public law 
by moulding it according to the situation with a view to preserve and 
protect the Rule of Law, while concluding his first Hamlyn Lecture in 
1949 under the title "Freedom under the Law" Lord Denning in his own 
style warned: 
"No one can suppose that the executive will never be guilty of the sins that 
are common to all of us. You may be sure that they will sometimes do 
things which they ought not to do: and will not do things that they ought to 
do. But if and when wrongs are thereby suffired by any of us what is the 
remedy? Our procedure for securing our personal freedom is efficient; 

pointed out grave lapses on the part of the investigating officers. See, also Chairman Railway 
Board v Chandrima Das (2000) 2 SCC 465. 

70 AIR 1998 SC 3164. 
71 The concurring judgment of Wadhwa J., however, opined that "any amount 'of compensation 

deducted from the wages of the prisoner and paid directly to the victim or his family may not be 
acceptable considering the psyche of the people in our country" (at 435). 

72 AIR 1993 SC 1960. . 
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our procedure for preventing the abuse of power is not. Just as the pick 
and shovel is no longer suitable for the winning of coal, so also the 
procedure of mandamus, certiorari, and actions on the case are not 
suitable for the winning of freedom in the new age. They must be replaced 
by new and up-to date machinery, by declarations, injunctions and actions 
for negligence. This is not the task of parliament.... The courts must do 
this. Of all the great tasks that lie ahead this is the greatest. Properly 
exercised the new powers of the executive lead to the welfare state; but 
abused they lead to a totalitarian state. None such must ever be allowed in 
this country. " 

The court pointed out that it was not enough to relegate the heirs of a 

victim of custodial violence to the ordinary remedy of a civil suit. The right to get 

relief of compensation in public law from courts exercising their writ jurisdiction 

was explicitly recognised. This was further developed in D. K Basu v. State of 

West Bengal, 73 where it was explained that "the award of compensation in the 

public law jurisdiction is also without prejudice to any other action like civil suit 

for damages which is lawfully available to the victim or the heirs of the deceased 

victim with respect to the same matter for the tortuous act committed by the 

functionaries of the state the relief to redress the wrong for the established 

invasion of the fundamental rights of the citizen, under the public law jurisdiction 

is, thus, in addition to the traditional remedies and not in derogation of them". 74 

In order to develop a broad statutory scheme redressing the needs of 

victims of crime, it may be useful to examine some of the current practices 

elsewhere. The European Convention on Compensation of Victims of Violent 

Crime, 1983 provides for many of the rights recognised in the United Nations 

Declaration. The statutes on the topic in certain other countries include the 

Criminal Injuries Compensation Act, 1995 in the United Kingdom, 75 the Victims 

of Crime Assistance Act, 1996 of Victoria in Australia,76 and the Victims and 

73 AIR 1997 SC 610. 
74 Ibid at 443. Supreme Court reiterated the same principle in State of A. P v Challa Ramakrishna Reddy, AIR 2000 SC 2083. 
75 The working of the Criminal Injuries Compensation Board in the United Kingdom has not been found to be 

satisfactory. A recent report titled "Criminal Justice: the Way Ahead" makes a key recommendation that "we will put the 
needs of victims and witnesses at the heart of the criminal justice system and ensure they see justice done more often 
and more quickly." 

76 Under Section 3 ofthis Act, the family ofthe witness could also seek protection or other 
assistance. 
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Witnesses Protection Act, 1982 of the USA 77
• Courts in some of these countries 

make use of a "victim impact statements" to take on board the victim's feelings 

regarding the offence. 78 Outside of the formal legal system, there are associations 

formed in some of the countries, which are central to the provision of all forms of 

the assistance to victims of crime. 79 

South Africa has enacted a Witness Protection Act, 1998 (WP A)80 which 

provides, inter alia, for the establishment of a central office for witness protection, 

which will function under the control of the Minister of Justice and Constitutional 

Department. This office will be responsible for the protection of witnesses in 

terms of the Witness Protection Act and regulations made in terms thereof, and 

will perform all duties relating to protection of witnesses. 81 It may be recalled that 

simultaneous with the making of the Constitution of South Africa, a Truth and 

Reconciliation Commission (TRC) was also established. 82 One of the key 

functions of the TRC was to examine the claims of victims of the apartheid 

regime to compensation. 83 An important aspect of the functioning of the TRC, as 

explained by one of its members, Justice Albie Sachs, was to give the victim a 

voice and encourage a dialogue between the victim and the perpetrator. He 

explains that "if you are dealing with large episodes, the main concern is not 

punishment or due compensation after due process of law, but to have an 

77 Despite many states creating programmes responding the needs of victims of crime which 
include restitution by the offender, compensation by the state, assistance by government and 
private organisations and the promulgation of "bills of rights", the actual implementation of 
these schemes appears to have not been adequate: See Le Roy L Lamborn "The 
Constitutionalisation of Victims' Rights in the United States: The Rationale" in Kirchhoff id 
(eds.) International Debates ofVictimology, WSV Publishing (1994), at 280. 

78 Matti Joutsen, "Changing Victim Policy: International Dimensions" in Kirchhoff id (eds.) 
International Debates ofVictimology, WSV Publishing (1994), 211 at 219 

79 Among the prominent ones are the Weisser Ring established in Germany in 1977, the Scottish 
Association of Victim Support Schemes and the National Organisation for Victim Assistance in 
the USA 

80 A number of foreign legal systems provide for the payment by the State to victims through 
statutory or non- statutory schemes, administered by the State or independent machinery. For 
details see, K. I. Vibhuti, Victimology: An International Perspective, 14 Cochin Uni. Law 
Rev.154 (1990). 

81 Section 2 to 6. 
82 The TRC was constituted under the Promotion of National Unity and Reconciliation Act, 1995. 
83 S.23 of the 1995 Act constitutes a Committee on Reparation and Rehabilitation. The TRC has 

since submitted its final recommendations. 
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understanding and acknowledgment by society of what happened so that the 

healing process can really start. Dialogue is foundation of repair". 84 The need for 

setting up separate victim and witness protection units in the trial of mass crimes 

has been acknowledged in the setting up of international tribunals to deal with 

them. The International Criminal Tribunal for Rwanda has formulated rules for 

protection of victims and witnesses. 85 Similar provisions exist in the Statute for 

the creation of an International Criminal Court (ICC). 86 

Recent local developments require to be noticed. The notification of the 

Government of India constituting the Committee on Reforms of Criminal Justice 

System, chaired by Justice V.S. Malimath (hereafter 'Malimath Committee') was 

uncharacteristically candid in its lamentation that "People by and large have lost 

confidence in the Criminal Justice System. Victims feel ignored and are crying for 

attention and justice. 87 In its tum the Malimath Committee, after making 

extensive recommendations to ensure that "the system must focus on justice to 

victims"88
, has concluded that "criminal justice administration will assume a new 

direction towards better and quicker justice once the rights of victims are 

recognised by law and restitution for loss of life, limb and property are provided 

for in the system.' 89 While largely concurring with the recommendations of the 

Law Commission of India in relation to witness protection the Malimath 

Committee concludes that "Time has come for a comprehensive law being 

enacted for protection of the witness and 

84 Albie Sachs, The Fourth D.T. Lakdawala Memorial lecture. "Post-Apartheid Africa: Truth, 
Reconciliation and Justice". Institute of Social Sciences 37-38. 

85 Article 21 of the Statute of ICTR provides for rules to be made for protection of victims and 
witnesses and further states that such rules shall not be limited to conducting an in-camera trial. 

86 Article 68 of the Statute provides for 'protection of the victims and witnesses and their 
participation in the proceedings'. Article 43(6) of the same Statute requires the Registrar ofthe 
International Criminal Court to set up a 'victims and witnesses unit' within the· Registry which 
shall provide ''protective measures and security arrangements, counseling and other 
appropriate assistance for witnesses, victims who appear before the Court, and others who are 
at risk on account of testimony given by such witnesses. The Unit shall include staff with 
expertise in trauma, including trauma related to crimes of sexual violence." 

87 Justice Malimath, Report ofthe Committee on Reforms of Criminal Justice System, March 
2003, at 75. 

88 Ibid at 270. 
89 Ibid at 271. 
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members ofhis family".90 

The government of the day, on 14 August 2003, tabled in the Parliament 

the Criminal Law (Amendment) Bill, 2003 proposing a series of changes 

including the insertion of new Sections !64-A and 344-A in the Cr. PC to deal 

with the problem of witnesses turning hostile.91 Further, Section 195-A is 

proposed to be introduced in the Indian Penal Code making the threatening or 

inducing of. any person to give false evidence a cognizable and non-bailable 

offence punishable with imprisonment for seven years or fine or both. This 

response of the government is not only ad hoc but also inadequate as it fails to 

address the whole range of issues raised by victims of crime. 

The brief review of the existing legal framework in relation to rights of 

victims of crime reveals that expect in the area of providing compensation, very 

little has been done either statutorily or through schemes to address the entire 

range of problems faced by victims of crime. It is required to take a fresh look at 

the position in which the victim of a crime is placed in our criminal justice 

system. 

The role of the victim of a crime in our criminal justice system, which 

follows the common law colonial tradition, is restricted to that of a witness in the 

90 Ibid at 152. The principal criticism of the Malimath Committee is that in its single minded focus 
on shifting the system from being accused-centric, an assumption not borne out by any 
systematic empirical analysis, and in its over eagerness to make it address the needs of victims, 
it adopts the' either/or' approach. It jettisons the principle of presumption of innocence which it 
views as a barrier to discovering the truth. Prof. Upendra Baxi criticism is that "Instead of doing 
any sustained empirical work bearing on so crucial a matter, the Report relies merely on 
'commonsense' expressed ad nauseum in judicial reiteration of the maxim: 'it is better that ten 
guilty persons may escape rather than one innocent person may suffer": Prof. Upendra Baxi, 
Introductory Critique to The (Malimath) Committee on Reforms of Criminal Justice System: 
Premises, Politics and Implications for Human Rights, Amnesty International India (September 
2003), 19. 

91 The new S.l64-A, as suggested by the Law Commission oflndia, provides for production by a 
police officer of "all persons whose statement appears to him to be material and essential for 
proper investigation of the case, to the nearest Metropolitan Magistrate or Judicial Magistrate, 
as the case may be, for recording their statements". This will apply to cases involving an 
offence "punishable with death or imprisonment for seven years or more". S.344-A provides for 
a summary procedure for trial of witnesses deposing contrary to the statements recorded under 
s.l64-A. 

336 



prosecution of an offence. This stems from a negative perception of the victim of 

a crime as a person who has "suffered harm, including physical or mental injury, 

emotional suffering, economic loss or substantial impairment of their fundamental 

rights. "92 Resultantly, the criminal justice system acquires a "vertical dimension" 

and becomes "a means of formal social control" by the state which takes over the 

prosecution of the offender to the exclusion of the victim.93 From a criminological 

and victimology perspective, these are "value laden judgmental labels that serve 

no useful research function and thus can be easily replaced by more neutral 

designations, such as 'participants to the conflict', 'parties to the dispute', 

'protagonists' and so forth. "94This view advocates replacement of the vertical 

criminal justice system by a "horizontal line of justice" where the punishment 

system is sought to be substituted by a mediation system which gives a central 

role for the victim.950ur system however has persisted with the vertical dimension 

model. 

The reorienting of the criminal justice system to address the needs of a 

victim of crime need not and perhaps should not be exclusive of the need to 

enforce and protect the rights of suspects as well as the rights of the accused. It 

should be possible to accommodate both requirem~nts as has been done in 

countries like United Kingdom and the United States of America. To begin with it 

is essential to acknowledge that our legal system is not equipped at present to 

effectively deal with 

92 Clause 1 of the U.N. Declaration. 
93 Gerd Ferdinand Kirchhoff, "Victimology- History and Basic Concepts" in Kirchhoff id (eds.) International 

Debates ofVictimology, WSV Publishing (1994), 1 at 63 
94 EzzatA. Fattah, "Some Problematic Concepts, Unjustified Criticism and Popular Misconception", in 

Kirchhoff id (eds.) (1994), International Debates of Victimology, WSV Publishing, 82 at 84. Fattah 
argues that this neutral terminology represents a much needed return to the notion of crime as a conflict 
and the notion of conflict as an interaction. He points out that "normative designations of "criminal" and 
"victim" imply such a judgment and therefore preempt a thorough and objective investigation into the real 
and actual roles each party played in the genesis of the crime." 

95 Gunther Kaiser, "Comparative Prospective Concerning Victim Orientation in Criminology, And Criminal 
Justice" in Kirchhoff id ( eds.) ( 1994 ), International Debates of Victimology, WSV Publishing, 104 at 13 7. 
The author while emphasising the advantages of the victim offender mediation points out that this 
"requires as its foundation a form of organisation which is not directly integrated into the judiciary." 
Clause 7 of the U.N. Declaration encourages the utilization of informal mechanisms for resolution of 
disputes "where appropriate to facilitate conciliation and redress for victims." 
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mass crimes, including the crimes of genocide and crimes against humanity.96 The 

setting up of a witness and victim protection unit under the control of an 

independent and accountable agency by suitably modifying the available models, 

e.g., the one provided by the Statute for the creation of the International Criminal 

Court, becomes imperative. This ought to be built into the statutory legal 

framework itself. 

Although the Malimath Committee has recommended that: 

"the victim has a right to be represented by an advocate of his choice; 
provided that an advocate shall be provided at the cost of the state if the 
victim is not in a position to afford a lawyer". 97 

This fails to acknowledge that the present state of implementation of the 

statutory provisions concerning free legal aid in the criminal justice system leaves 

much to be desired.98 The reform of the criminal justice system as a whole will 

have to be simultaneous with the reform of the legal aid system before a victim of 

crime can be guaranteed an effective right of representation in a crimina,! trial. 

The limitation of the resources of the State in making adequate provision 

in the form of a victim assistance fund ought not to be countenanced any longer.99 

The attempt at devising a statutory scheme of witness protection will have to be 

preceded by a wide range of consultations by the law making body with not only 

victims of crime but other statutory bodies like the National Human Rights 

Commission which are plagued with a rising number of complaints. 100 The 

96 For a detailed analysis of the failure of the legal system to deal with the mass killings of 2733 Sikhs in 
Delhi in November 1984 in the wake of the riots following the assassination ofthe Prime Minister. Vrinda 
Grover, "Quest for Justice 1984 Massacre of Sikh Citizens in Delhi' (2002). 

97 Justice Malimath, Report of the Committee on Reforms of Criminal Justice System, March 2003 
at 270. 

98 See generally S. Muralidhar, "Legal Aid and the Criminal Justice System in India", thesis 
submitted 

to the degree of Doctor ofPhilosophy (April 2002). 
99 The Supreme Court has time and again negative such a plea: See State of Maharashtra v. M P. 
Vashi 

AIR 1996 SC 1. 
100 The Annual Report of the NHRC for the year 1998-99 reveals that the number of deaths in 

police custody and judicial custody were 183 and 1,114 respectively. There were 436 cases of 
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approach would also have to be multi-disciplinary involving, inter alia, sociolo

gists, law persons and professionals from the field of medicine. Given the 

endemic delays faced by litigants in the present legal system, it would be 

appropriate to develop alternative forms of dispute resolution without diluting the 

need for providing fair and equal justice to victims of crime. The United Nations 

Declaration continues to serve as a useful benchmark in reordering the criminal 

justice system to address the needs of victims of crime. 

12. MONITORING MECHANISMS101 

The Central Government regularly monitors with the State Governments 

the internal security and law and order situation and the steps being taken by them 

to ensure its effective maintenance. Various monitoring mechanisms are in place 

in the Ministry to regularly monitor internal security situation in the country 

particularly in Jammu and Kashmir, North- Eastern States and naxal affected 

areas. Annual meetings of the Chief Ministers and Chief Secretaries and Directors 

General of Police on internal security and law and order are held. Inter- State 

Zonal Council meetings are now regularly held under the Chairmanship of the 

Home Minister and among other things internal security related issues discussed. 

An Empowered Group of Ministers headed by the Union Home Minister and 

comprising select Union Ministers and Chief Ministers constituted to closely 

monitor the spread of naxalism and evolve effective strategies to deal with the 

problem. The Home Minister also holds individual meetings with the Chief 

Ministers of the States. Likewise, official level meetings are held regularly with 

individual States or groups of States. Coordination Centre meetings are taken by 

the Home Secretary every three months with the Chief Secretaries and Director 

General of Police of naxal affected States to review the naxal situation. Monthly 

meetings of Task Force on naxalism are held by Special Secretary (IS), MHA 

illegal detentions and 2,252 cases of other police excesses. The official statistics of the 
National Crime Records Bureau also acknowledges that there were as many as 78 deaths in 
policy custody and over a 100 deaths during "production" process imports/ journey connected 
with investigation": Crime in India, 2000, at 355-356. 

101 Annual Report 2005-2006, Ministry of Home Affairs, Government oflndia. 
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with the nodal officers of the naxal affected States. To address security related 

issues with the neighbouring countries; Home Secretary Level Talks are held with 

Pakistan, Bangladesh, Nepal, Myanmar and Bhutan. 

Two 'surrender schemes' have been devised in Assam, the first of these in 

1992 and the second in 1998. Chief Minister Hiteshwar Saikia's government 

launched the "1 00 Per Cent Special Margin Money Scheme" on June 1, 1992, 

with the objective of 'rehabilitating surrendered terrorists'. Benefits upto Rs. 

200,000 per individual, of which Rs. 100,000 came as a bank loan. In case of 

partnerships, the ceiling was increased up to Rs. 1, 000, 0000, of which 250,000 

constituted margin money and the balance was a bank loan. For cooperative 

societies formed by 'misguided youths', the scale of benefits was further 

enhanced toRs. 2,000,000, with margin money up toRs. 500,000, and the rest as 

a bank loan. 

The State government stood as guarantor against the bank loans. After an 

initial three-year moratorium, the loan repayment was to start in the fourth year, 

and was to be completed within eight years, including the three-year moratorium 

period. The schemes identified rehabilitation including the setting up of industrial, 

transport, agricultural, veterinary and fishery units, and other business 

undertakings. 

In India, the courts are empowered under section 357 of the Criminal 

Procedure Code to pay compensation to the victims of crime out of the fine 

imposed by the court on the offender. Under Section 359, Criminal Procedure 

Code, when any complaint of a non-cognizable offence is made to a court, the 

court may, on conviction of the accused, order him to pay to the complainant, in 

whole or in part, the cost incurred by him in the prosecution, in addition to the 

penalty imposed on him. 

Under Section 5 of the Probation of Offenders Act, 1958, the offender 

may be required, on release on probation under Section 3 or Section 4 of the Act 
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to pay compensation to the victims of crime. The Indian Penal Code has a clear 

provision for compensation to victims of crime as a specific punishment in certain 

offences. Section 140 of the Motor Vehicles Act, 1988 provides for the award of 

compensation to the injured or deceased in specific circumstances. The 

Workmen's Compensation Act, 1923 and The Personal Injuries (Compensation 

Insurance) Act, 1963 provides for compensation for injury by accident. Articles 

32,136 and 142 of the Constitution of India also provide for compensation for 

victims. 

The judiciary of India has reiterated this principle of victim compensation 

in a plethora of cases. In Hari Kishan and State of Haryana v. Sukhbir Singh102
, 

the Hon'ble Supreme Court stated thus: 

'Section 357 (CrPC) is an important provision but courts have seldom 
invoked it, perhaps due to the ignorance of the object of it. It empowers 
courts to award compensation to victims, while passing judgment of 
conviction. In addition to conviction, the court may order the accused to 
pay some amount by way of compensation to the victim who has su.ffored 
by the action of the accused This power was intended to do something to 
re-assure the victim that he or she is not forgotten in the Criminal justice 
system ... We therefore recommend all Courts to exercise this power 
liberally so as to meet the ends of justice in a better way.' 103 

The Court, however, cautioned that such compensation must be 

reasonable, fair and just, depending upon the facts and circumstances of each 

case. The quantum of compensation may be determined by taking into 

consideration the nature of crime, the veracity of the claim and the ability of the 

accused to pay. 

In Rudal Sah v State of Bihar104 the Hon'ble Supreme Court directed the 

state to pay compensation of Rs 35,000 to Rudal Sah on grounds of violation by 

the State of the Article 21 of the Constitution of the Right to Life and Personal 

liberty of Rudal Shah as he was kept in jail for 14 years even after his acquittal on 

the ground of insanity. In one case, the Supreme Court, considering the plight of 

102 Hari Kishan and State ofHaryana v. Sukhbir Singh, AIR 1988 SC 2127. 
103 Ibid at 2137. 
104 AIR 1983 SC 1086. 
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many rape victims in the country, wanted the National Commission for Women to 

draw up scheme for compensatory payment to the victims of sexual violence. 105 

The compensation directed by the court to the victims of a fatal gas leak in the 

Bhopal Gas tragedy106 in a structured manner is a case that well illustrates a point 

in this respect. 

The Malimath committee107
, appointed in 2000 to suggest new codes on 

uncharted areas of criminal jurisprudence, also aimed at providing 

recommendations for expediency and effectiveness in our criminal justice system 

and at the same time ensuring a fair trial. The present criminal justice system, 

having been devised more than a century ago, it was felt that suitable amendments 

were required, taking into consideration the continuously evolving nature of crime 

and criminals. Among its most prominent recommendations were those relating to 

provisions in the Code of Criminal Procedure for 'justice to victims'. Reflecting 

the evolution of the new jurisprudence of 'victimology', the committee suggested 

that the victims be impleaded as a party in every criminal proceeding where the 

offence is punishable with seven years imprisonment or more and also that the 

accused be entitled, as a right, to compensation from the State, irrespective of his 

victory or loss in the case. For further accentuating justice for victims, the 

Committee suggested amendments to the Criminal Procedure Code, in order to 

make our criminal justice system more efficient. 

Some of the most important ones were that the preamble to the Criminal 

Procedure Code, 1973 be amended such that it reflects the primary function of the 

courts for the search for truth. The committee further recommended that the court 

should have the freedom to extract information from the accused without duress 

and draw adverse inference against the accused if he refuses to answer. Although 

such information shall not be elicited under oath, it may be admitted as evidence 

in the trial. This recommendation was despite the fact that the accused has a 

105 Delhi Domestic Working Women's Forum v Union of India, (1995) 1 SCC 141. 
106 AIR 1992 SC 248. 
107 Justice Malimath, Report of the Committee on Reforms of Criminal Justice System, Vol 1 

(2003), Government oflndia. 
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fundamental right to silence, guaranteed by the constitution and reiterated by the 

Supreme Court in several judgments. Another controversial recommendation was 

that of modifying the present standard of proof of 'beyond reasonable doubt' to 

that of court's conviction that 'it is true'. 

Apart from the Criminal Procedure Code, the Committee also 

recommended amendments to other legislations in the criminal justice system. It 

suggested enactment of a new Police Act replacing the century old current one 

apart from creation of a dedicated police staff for investigation, improving their 

credibility through training and the modernization of the force taking into account 

the recent technological advances. In order to make the police force accountable 

to the system, it was recommended that amendments be made in the Criminal 

Procedure Code, to remove the distinction between cognizable and non

cognizable offences in relation to the power of the police to investigate offences 

and to make punishable the refusal to entertain complaints regarding commission 

of any offence. Recommended amendments to the Law of Evidence includes 

authorization by law of audio I video recording of statements of witnesses, dying 

declarations and confessions and interception of wire, electric or oral 

communication to be admissible as evidence. 

For the expedient disposal of cases, thereby ensuring timely justice for the 

victims, it recommended reduction in vacations of the Courts and working out an 

"Arrears Eradication Scheme" for the purpose of tackling all the cases pending 

for more than two years on the appointed day and in view of paucity in quality 

and quantity of judges, the committee recommended that exclusive benches for 

dealing with criminal work as also intensive training to be imparted to judges to 

make them more efficient in handling criminal cases. The committee further 

stressed on enactment of effective witness protection laws as available in other 

countries. 
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Pursuant to the above recommendations, the Criminal Procedure Code, 

has been amended in the year 2005 incorporating suggestions to increase the fines 

under sections 29 and 206, expansion of the pecuniary jurisdiction limit in 

summary trials under section 260, Power of Magistrate to order person to give 

specimen signatures or handwriting by insertion of section 311- A, excluding 

certain offences from compounding under section 320 and granting of 

anticipatory bail only after granting the public prosecutor an opportunity of being 

heard under section 438. However there has been no significant amendment in the 

Criminal Procedure Code, relating to victim's right to compensation and other 

support services and witness protection which formed the crux of the Committee's 

recommendations, considering that it is the need of the hour to reinforce faith of 

the society in our criminal justice system. The 'Arrears Eradication Scheme', 

which would enable expedient disposal of the tremendous backlog of cases in 

India, has also been neglected in the amended Code. 
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CHAPTER VII 

CONCLUSION AND SUGGESSIONS 

Society changes so do its values. Crimes are increasing especially with 

changes in technology. Ad hoc policy making and piecemeal legislation is not the 

answer. Terrorism is indeed a matter of grave concern. There is no doubt that the 

nation must face the terrorist threat firmly. The Government needs to come out 

with a policy statement on criminal justice. 

The foundation of freedom, justice and peace in the world is recognition 

of inherent dignity, equality and inalienable rights of citizens. A new epoch for 

taking up the problem of terrorism on the one hand and protection of human rights 

and fundamental freedoms on the other often come into conflict. The evolution of 

the act of terrorism started from the British era and the contemporary human 

rights jurisprudence started after the Second World War, both are still continuing. 

The main reasons for the historical development were the unprecedented cruelty 

and horrors brought by the terrorists and at the same time to book the culprits for 

punishment the State brought different Acts and Statutes. 

The frequent and meticulous attempts by the international community to 

generically define terrorism over the past 90 years indicate the normative 

importance of standard definition to the international community. In contrast to 

the objective listing of offences in different anti-terrorism treaties, general 

definition can capture, and condemn, the motive elements which distinguish 

terrorism from ordinary crime. Reference to political motives helps to 

conceptually distinguish international terrorism from transnational organized 

crime, which is motivated by 'financial or material benefit' rather than political 

aims. Common definition avoids the rigidity of enumerative definitions, which 

may not cover ever-changing terrorist methods. 

. 345 



On the other hand most important disadvantage of hereditary definition is 

the difficulty and subjectivity of proving motive elements. General definitions are 

wider and more ambiguous than enumerative ones, although all definitions take a 

broad view and the problem is lessened by combining general and enumerative 

features in a single definition. Combined definitions are narrower than 

enumerative ones - since listed offences only amount to terrorism when they also 

satisfy a motive element - and the most likely definition to satisfy the principle of 

legality or specificity, in criminal offences. 

It is, however, necessary to note the different categories and 

distinguishing features of what is usually branded as 'terrorism.' One kind of 

terrorism is that of the fanatic who uses force to intimidate the general population. 

Strong security measures prompt and efficient police investigations, and 

competent prosecution, are necessary to ensure that such fanatics are punished. 

But there is another kind of militancy, which is carried out, in a crusade

like fashion on behalf of adivasis, dalits and the dispossessed. The roots of such 

militancy lie in the exclusion of a large part of the poor from democratic processes 

and systems. To treat this kind of militancy at par with terrorism of the first type 

is a grave error, but one that has been committed by the state for decades. 

The answer to this kind of terrorism has traditionally been the arming of 

the police and paramilitary forces and the use of terror against the people and their 

armed representatives. This is a mistake of the gravest kind. The solution lies in 

large-scale radical reforms, including land reforms. Politically, despite the 

extreme levels of hostility between the state and these groups, democracy requires 

that space be created for all points of view to be heard and sympathetically 

considered. Branding such organisations as terrorist and putting them on the 

banned list has not helped in the slightest to curb their activities; if anything, the 

exclusion of the poor has been exacerbated. 
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A third category of militancy branded as terrorism relates to parts of the 

country such as the Northeast, where the armed resistance may not have anything 

to do with externally funded militancy. These are areas where introspection by the 

Armed Forces and the paramilitary forces with respect to their way of functioning 

is long overdue. The Indian Army and the paramilitary forces are not supposed to 

turn their weapons against ordinary citizens. They are there to defend the nation 

against external aggression. 

The excesses committed by certain sections of these forces have carried on 

for so long that they have now almost become a way of life. Senior political and 

army leaders have sometimes taken note of the degeneration in certain sections of 

the Armed Forces and the continued lack of civilian and political control over 

their actions in combating internal aggression. These sections of the Army and the 

paramilitary forces have a vested interest in hyping up the threat of terrorism, 

because it often results in their continuation in position of power. 

It is, therefore, necessary that political and civilian control is re

established, and that the Army and paramilitary forces be assigned only legitimate 

tasks of national defense against external aggression. Instances of abuse brought 

to the notice of the authorities over the last decade ought to be investigated by an 

impartial, high-level, civilian body. It is only when the general population ful that 

justice is being done in a transparent fashion that their faith in Indian democracy 

will be restored. 

The notion that militancy should only be met with, and can be effectively 

countered by force is only partially valid. Benevolence, understanding and a 

welfare approach are equally effective against militancy and can neutralise it. The 

poor, working people, slum-dwellers, Dalits and Adivasis have begun to strongly 

resent the strong-arm tactics of the functionaries of the state. They angrily rebel 

against torture, corruption and severe deprivation in respect of food, education 

and health services. The state must therefore re-orient its policies and uphold the 
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rights of the poor to food, free public education, free health services, etc. Torture 

by the police, which people experience in their everyday life, must be quickly 

ended. Only then there will be a permanent solution to social discontent and strife, 

and lasting internal. 

Foundation for the enactment of TADA and POTA commenced much 

before the officially authorised training began. There was no point in starting the 

drafting process if the public was not going to be amenable. One after the other, 

senior police officers appeared on television denouncing the slack approach of the 

judiciary in combating terrorism. It is in this context that the low rate of 

conviction in TADA cases, one per cent, had happened. The police were alert in 

nabbing terrorists, but the judiciary with its outdated laws and hyper-technical 

approach was letting them go scot-free. Some policemen were so bold as to hint 

that encounters were necessary to control the evil as judiciary had bad record of 

acquitting the guilty. 

Under the Indian criminal justice system judges cannot come on prime 

time television. But if they could, they would tell us of how the police mishandle 

serious cases resulting in acquittals. They would give the reasons for acquittals 

ranging from the arrest of innocent people, to corruption, personal and political 

vendettas. And as for the charge of delay in trials: that was answered by Chief 

Justice Patnaik himself when he said that government was asleep for a long time 

and it was the Supreme Court that woke them up to the urgent need to appoint a 

large number of judges throughout the country. Nothing slows down the disposal 

of cases than not having enough judges. India has one-fifth of the required 

numbers of judges, given the huge caseload. Police propaganda against the 

judiciary was so effective that the police was seen as protecting the public against 

terrorists, and judges as not changing quickly enough to keep in tune with the 

challenges of modem day terrorism. As a result giving 'terrorists' a fair trial was 

conceived, in certain quarters, as a waste of time. The low conviction rate 

argument was so telling that it was even used by human rights groups to criticise 
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security legislation as ineffective and, therefore, unnecessary. Nothing could be 

further from the truth. 

To understand why TADA and POTA were enacted, one must know their 

two core provisions. The first is the section that makes admissible in evidence 

confessions of the accused before a police officer, and the second is the harsh 

provision regarding bail. Confessions recorded by a police officer have, even 

under the British, been barred as inadmissible on the ground that torture by the 

police is widespread, routine and uncontrollable. T ADA and POT A changed that 

on the facile assumption that since the confessions would be made only to a senior 

police officer that was a sufficient safeguard to ensure a fair trial. 

Once such confessions were made admissible it was easy to torture an 

accused, take his signature on a 'confession' and prosecute the accused solely on 

the basis of that piece of paper. An enlightened estimate would put the extent of 

confessions extracted by force at ninety per cent. After the 'confession' is taken 

the bail provision comes into play. Under normal criminal law, bail is granted or 

refused on a consideration as to whether the accused is likely to turn up for his 

trial or abscond. Under TADA and POTA, however, the judge is required to come 

to the conclusion that the accused has not committed the offence. This is 

impossible at the stage of the charge sheet because what are on record before the 

court at that stage are the First Information Report (FIR) and the allegations 

against the accused as found in the charge sheet. The defence is not disclosed in a 

criminal trial until the end. Under these laws a judge cannot ever conclude at the 

stage of bail that the accused has not committed the offence. Even more so when 

there is a confession on record, the accused may vehemently protest his innocence 

and say that his confession was taken by force but the truth of that protest can 

only be decided at his trial when evidence is led and cross examination done. 

Thus, purely on the basis of a confession obtained by force, a person may 

be charged with the most serious offences and the accused will languish in jail 

until his trial begins. Studies done of TADA trials have shown that accused 
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persons rot in jails for about six years until they are ultimately acquitted. Those 

who therefore cite the one per cent conviction rate as an indicator of the 

ineffectiveness of the legislation miss the point of the remaining 99 per cent 

wasting valuable years of their lives in jail. Moreover this was not an irregularity 

in the system. Delay and the use of security legislation as a sort of preventive 

detention was the core of the strategy. Conviction on the basis of forensic 

evidence was never a critical concern. In fact in many cases evidence did not exist 

at all, the police knowing right from the beginning that a conviction would be 

impossible. 

While reviewing the TADA law, the Constitutional Bench in Kartar 

Singh's case rightly held: 

"It is heart rending to note that day in and day out we come across news 
of blood curdling incidents of police atrocities". 

yet the provisions were accepted as valid because only senior officers 

were permitted to record such confessions and the Court presumed that such 

officers would be less inclined to use force. Justice Ramaswamy delivered a 

pungent and farsighted judgment differing from the above saying: 

"Such a provision shocked the conscience and smelt of unfairness. 
Conferment ofjudicial power on the police will erode public confidence in 
the administration ofjustice. It sullies the stream ofjustice at its source. " 

Dealing specifically with the defence that senior officers should be trusted 

to record confessions fairly, he retorted: 

"It is not the hierarchy of officers but the source. It is obnoxious to confor 
power on police officers. A Sub Inspector of Police may be uncouth as 
compared to a Superintendent of Police but the basic philosophy of the 
two remains the same. Procedural fairness does not have much meaning 
for them. Even after independence a force which was created to implement 
the draconian laws of an imperial regime ruthlessly has not changed much 
even in the people regime. The defoct lies in the culture. In a country 
where there is no accountability the cultural climate was not conducive 
for such a drastic change. It is destructive of the basic values of the 
Constitution. " 

Finally, dealing with the threat of terrorism the learned judge aptly warned: 
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"Killing of democracy by gun and bomb should not be permitted. But in 
doing so the State has to be vigilant not to use methods, which may be 
counter productive. Care must be taken to distinguish between terrorists 
and the innocent. " 

A single thread runs through the decisions .of the Constitutional Bench 

upholding the provisions of the Armed Forces (Special Powers) Act, TADA and 

POT A. This is the presumption that since these laws are extraordinarily harsh and 

give exceptional powers to the State, they would be used cautiously. In the PUCL 

case, where the constitutionality of POT A was challenged, the Supreme Court 

held: "the mere possibility of abuse cannot be a ground for declaring a statute 

unconstitutional. "But it only a mere possibility or widespread actual abuse. 

The use of the Armed Forces (Special Powers) Act in Manipur is a 

shocking indictment of the paramilitary forces. The report documents case after 

case of senseless revenge killings of innocent people by the Assam Rifles and the 

CRPF after militants in guerrilla type hit-and-run operations attacked the latter. 

The State must fight terrorism with all its might. At the 'People's Tribunal on 

POT A' held at Delhi victims of the misuse of such laws spoke of how minorities, 

dalits, adivasis, industrial workers and juveniles had been victimised. 

In many cases, the police in cold blood killed persons. A charge sheet was 

then filed under POT A against the deceased, labeling him a terrorist. The case 

was then shown as abating on account of the death of the accused. The persons 

whom the police believe to be terrorists are often eliminated and no person 

genuinely believed to be a terrorist is actually brought to trial. Only those on the 

periphery of a crime, or those whom the police suspect not to be hardcore 

terrorists, are ever brought to trial. Much such liquidation takes place through 

'encounters', many, ifnot most, ofthem fake. In all cases of encounter deaths, the 

police against the officers responsible for the encounter should register a First 

Information Report. 
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A charge sheet must be filed against them and it ought to be left to the 

Trial Court to decide, after the police specifically set out a plea of self-defence, 

whether the accused was guilty of murder or not. In such a trial, relatives or 

friends of the deceased, or any other concerned person, including human rights 

organisations, ought to be permitted to appear and assist the Court. 

The NHRC's recommendations and guidelines issued in 2003 in respect of 

'encounter deaths' should be strictly followed. It should be mandatory that every 

investigation in such deaths be handed over to the CBI. Further the Judicial 

Magistrates should be required to conduct an inquiry with the families of the 

victims so as to find out whether any compensation is payable to them. 

Torture is a routine in India. It is the principal forensic tool of the police; 

in many cases its only tool. In the name of fighting terrorism, torture by the 

police has spread to every comer of this country. It is a far greater danger to the 

constitutional fabric of this country than terrorism. People are brutalised, often 

without any reason, and frequently for petty crimes. Judicial control over the 

police has all but disappeared. 

The threat of terrorism so played up by the police and the media has 

caused the judiciary to become deferential to the police force and turn a blind eye 

to naked excesses. The various decisions of the Supreme Court refusing to 

punish policemen and instead ordering payment of compensation in cases of 

torture, executions, disappearances and the like, have made the police force 

believe that they can get away with anything through the payment of money 

Custodial death cases, enforced disappearances, fake encounters show that the 

torture can take very extreme forms where prejudices against the religion and 

culture of the person work to completely degrade and demoralize victims and 

also their families. 
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In all instances of torture, executions and disappearances, where a prima 

facie case is established, the Court ought to have the power to direct the removal 

of the policemen responsible from service forthwith in exercise of power 

granted by Article 311 (2) of the Constitution of India. These orders ought to be 

made in addition to the sentences imposed under the Criminal Procedure Code. 

The suggestions in this regard are as follows Indian Government should 

ratify the UN Convention against Torture and Other Cruel, Inhuman or Degrad

ing Treatment or Punishment (CAT), 1984, immediately. Sign and ratify the UN 

Optional Protocol to the Convention against Torture and other Cruel, Inhuman or 

Degrading Treatment or Punishment (CAT-OP). It should sign and ratify the two 

UN Optional Protocols to the Covenant on Civil and Political Rights. Further, 

India should ratify the Convention on Civil and Political Right Optional Protocol 

one, referring complaints to the Human Rights Committee and Convention on 

Civil and Political Right Optional Protocol two, on the abolition of the death 

penalty. It should also sign and ratify the UN Optional Protocol to the 

Convention on the Elimination of All Forms of Discrimination against Women 

(CEDAW-OP). The two UN Optional Protocols to the Convention on the Rights 

of the Child first: CRC-OP-AC, on the involvement of children in armed conflict 

and secondly: CRC-OP-SC, on the sale of children, child prostitution and child 

pornography. The Rome Statute, establishing an International Criminal Court. 

India should adopt the Ahmadi Committee's recommendations for changes to the 

Human Rights Protection Act, 1993. Guidelines to make torture a punishable 

offence and provide immediate justice and compensation to victims of torture and 

protection to witnesses and victims should be laid down. The United Nations 

Special Rapporteur on Violence against Women, Torture and Racial 

Discrimination should be permitted inside India. 

Police and paramilitary forces operating under special laws like POT A 

and the Armed Forces (Special Powers) Act are under the impression that they 

are immune from the reach of the law. They must be systematically disabused of 

this impression. It is of course essential that individual politicians are not 
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permitted to interfere with routine police work. But at the same time, civilian 

control over the police must be clearly established and maintained. All provisions 

in security legislation granting even limited immunity to the police and armed 

forces should be repealed. It is therefore suggested that a high-level board of 

civilians be established, inter alia, to look into all issues relating to police 

misconduct and further, that a special mechanism be established to receive, and 

inquire into, complaints of police misconduct in such a manner that the 

complainant is protected and the inquiry proceeds in an impartial fashion. 

The criminal justice system has broken down in the Northeast and Jammu 

and Kashmir. So too has the rule of law. The Courts have been browbeaten by 

the Armed Forces and are often incapable of acting independently and fearlessly. 

The gravest atrocities take place without any judicial intervention or notice. The 

police are afraid to register First Information Reports against the Armed Forces. 

Very few who suffer these atrocities approach the Courts. The public has little 

faith in them. Those who attempt to file a case find the Armed Forces menacing 

them. 

The principal mistake made was to separate the text of the security 

legislation from the historical and factual background. James Madison, the 

fourth President of the United States, warned that such an approach could only 

end up perverting the Constitution. The Do's and Don'ts set out by the Supreme 

Court while reviewing the Constitutionality of the Armed Forces (Special 

Powers) Act have been forgotten. The pertinent Parliamentary debates show that 

the reason for enacting the Armed Forces (Special Powers) Act was, in the 

words ofK. C. Pant, the then Home Minister, that 'certain misguided sections of 

Nagas are indulging in arson.' There is no justified reason for either the 

enactment or the continuation of these security legislations. They must be 

repealed forthwith. 
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Civilian control over the police and the Armed Forces must be re

established. The High Courts of the Northeastern states must strive to regain 

their pre-eminent position in the constitutional scheme of things and uphold the 

rule of law only then the faith of the people will remain in the judiciary. 

Disappearances in Jammu and Kashmir have been neglected for too long. A 

high-powered independent investigation by persons in whom the people of 

Jammu and Kashmir have confidence ought to be initiated. 

The experience ofTADA and its brutal and insensitive application to the 

Indian civilian population is testimony to the desire and design of a government 

and law and order machinery that wishes the experience to be repeated. 

Terrorism was not curtailed then, it was not even contained despite the existence 

ofT ADA. On the contrary, thorough investigative procedures were given the go

by, dulling the professionalism of the law and order machinery that was 

simultaneously empowered by a brutal law to become trigger happy and break 

the law. 

In Gujarat POTA has been used against the Muslims alone (barring one 

Silms). POTA charges have not been leveled against any person involved in the 

far more serious and destructive post Godhra carnage. This is a clear case of 

discrimination on grounds of religion. POT A charges must be dropped in all 

cases. Trials should proceed under normal criminal law, not relying upon any 

confident ional statement obtained under POT A. The use of POTA is so 

indiscriminate and wanton that even totally innocent juveniles were victimised. 

All juveniles ought to be charged in accordance with the provisions of the 

Juvenile Justice Act alone. Accordingly, no juvenile ought to be kept even for a 

single day in a jail with undertrials and convicted prisoners. 

The widespread police practice of employing 'surrendered militants', and 

of giving them guns and money, and permission to operate on behalf of the police 

as vigilantes, is creating serious law and order problems in many states. These 

criminal elements operate unchecked, committing dacoity, rape and murder. 
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While they may eliminate a few people whom the police may consider 

undesirable, they legitimize extra-judicial killings and in the process of doing so 

undermine the rule of law. Secret funds immune from normal accounting 

procedures and audit fuel such criminal activities and egregious corruption 

therefore, proper mechanism to check such activities and provision for punishing 

the persons responsible. 

A terrible underground system based on 'surrendered militants' has been 

set up and operated by the police to perpetuate violence, which is unaccountable 

to the judiciary. The government and the judiciary ought to review this practice of 

funding and recruiting 'surrendered militants' and discontinue this practice 

forthwith. 

There is routine violation of the D. K Basu Guidelines issued by the 

Supreme Court. For instance, many people spoke of how they were not informed 

of the charges leveled against them. Their relatives were not informed of their 

arrest and the place of detention. Medical examinations were rarely done and 

legal aid was hardly ever provided. 

The Supreme Court is currently reviewing the implementation of the D. K 

Basu Guidelines. It is imperative that it issues further guidelines so that the 

services of policemen who violate the guidelines can be terminated on the spot in 

exercise of power under Article 311 (2) of the Constitution. This ought to be in 

addition to the Court's already existing order that breaches of the guidelines 

constitute Contempt of Court and may be punished as such. 

As the NHRC also has its own guidelines on arrest, it is submitted that the 

NHRC should take up a national level study of the implementation of the NHRC 

guidelines and involve human rights organisations in this study, and thereafter 

immediately intervene before the Supreme Court in the public interest petition 

relating to the implementation of the D. K Basu Guidelines. This is to ensure that 

the existing Guidelines are not diluted and are in fact reinforced and implemented. 
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No court, least of all the Supreme Court of India, ought to permit any 

security legislation itself or to the conduct of the government in its campaign 

against terrorism. It is inherent in a vibrant democracy that citizens will complain 

publicly, and often correctly, that a statute to combat terrorism is being misused 

for a collateral purpose, or that in the guise of combating terrorism; the state is 

arming itself to inflict terror on its people. 

A critical feature of the Indian Constitution is the separation of the 

judiciary and the executive under Article 50 of the Constitution of India. The 

security legislation seeks not only to erode this but also to vest extraordinary 

powers to the executive. The executive that is the government and its wing, the 

police have been given the power to frame all rules, met out punishment, 

prescribe procedures, seize and confiscate property. Under such legislation the 

investigating officer (Superintendent of Police) can seize or attach property which 

at the stage of the investigation, he believes to be obtained by terrorist acts or the 

proceeds of terrorism. Therefore, it is submitted that special crimes need special 

procedures but checks and balances needs to be meted out in accordance with the 

restitution of upholding the basic rights of a citizen, rights relating to procedures 

for arrest, detention, ownership of First Information Reports and other police 

records, detailed at length in the Criminal Procedure Code, should not be given 

the complete go-by. 

Freedom of speech and expression in such circumstances is paramount. 

No statute should have a chilling effect on the exercise of that right in any 

manner. POTA and kindred laws have had just that effect. If there is any single 

factor that has continued to cause the degeneration of the criminal justice system, 

it is the judgment of the Supreme Court in Kartar Singh's case which upheld the 

constitutionality of an anti terror legislation. If there is any single aspect of this 

case that has reinforced the police's inclination to torture, it is the finding that the 

clause relating to confession made to the police is constitutionally valid. This 

renders all refmed forensic tools and proper investigation processes totally 
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redundant. The police can simply proceed to use brute force and barbaric 

methods. Therefore, it is submitted that there is acute need for scientific 

investigation. The investigation wing should not be allowed to meet the end by 

using baton and electric shocks. 

The recommendations of the Malimath Committee show that there is an 

inclination at the highest level to negate the fundamental principle of 'innocent 

until proved guilty' and introduce coercive methods even in normal criminal law. 

Nothing could be more dangerous for this Nation. The courageous dissent of 

Justice Ramaswamy in the above case sets out the law correctly. The Kartar 

Singh judgment must be reviewed and the majority decision on the above point, it 

is submitted, should be changed. 

Since the inception of the Constitution we have been treating the trouble in 

the Northeast, Jammu and Kashmir and other states as a law and order problem. 

Fifty-five years of use of this method has not provided a solution to the militant 

situation. It is high time when we should realise that these are political issues to 

be resolved politically. We urge the government to initiate a peace process with 

all the militant groups instead of granting unaccountable immunity to the Army 

and paramilitary forces. 

It is also necessary to take steps, in consultation with the State 

Governments to identify factors responsible for weakening the functioning of the 

State police forces. The morale of the Police Forces must be raised by 

professional support in operational matters and rational policies in regard to 

promotions, transfers and tenures of police officers should be evolved. A new 

Police Act must replace the existing Police Act expeditiously. 

Death penalty is cruel, inhuman and barbaric therefore it is submitted that 

it should be abolished as soon as possible. Those countries functioning under the 

influence of Parliamentary supremacy face problem of abolition of the death 
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penalty. Supreme Court has made it mandatory that the death penalty should be 

given in rarest of rare case. 

It appears in the first place that, while the authorities have at their disposal 

wide means to combat terrorism, these means are not unlimited. However, where 

a balance between the rights of the individual and the interests of society or of 

third persons is to be struck, the latter interests will in the context of terrorism 

often weigh more heavily. The development and the use of excessive measures 

would necessarily lead to innocent people, having no links with terrorism, being 

subjected to secret or even overt measures. Anybody's interactions over the phone 

can be tapped or intercepted anybody could be arrested on the basis of relatively 

weak suspicions, and so on. Court plays an important role as defender against an 

excessive interference with fundamental rights. Where these rights are seriously 

limited, that should be in accordance with the established judicial principle. No 

matter how horrific terrorist acts may be, it is submitted that State should treat 

terrorists humanly. The prohibition of torture and of inhumane treatment or 

punishment is absolute. States should not be allowed to adopt the method of the 

terrorists in order to combat terrorism. 

The report of National Crime Record Bureau shows a different picture of 

the Custodial Crime in 2006 as 89 Custodial Deaths were reported in the country. 

7 policemen were charge sheeted and 11 were convicted during the year. 2 cases 

of Custodial Rape were reported in the country. 1 case was declared false, 3 cases 

were charge-sheeted during the year and 1 such case remained under 

investigation. No judicial enquiry was ordered. Total number of violent crimes 

incidence rate increased from 2, 02,640 in 2005 to 2, 05, 656 in 2006. The share 

of violent crimes in total IPC crimes has decreased continuously from 12.5 

percent in 2002 to 10.9 percent in 2006. Jammu & Kashmir (33.7), Manipur 

(33.0), Assam (30.4) and Daman & Diu and Pondicherry (29.4 each) reported 

higher violent crime rate compared to 18.4 at All-India level. Uttar Pradesh 

reported the highest incidence of violent crimes accounting for 12.1 percent of 
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total violent crimes in the country (24,851 out of 2, 05,656) followed by Bihar 

with 11.8 per cent (24,271 out of 2, 05, 6556). If we compare the statistic from the 

year 2002 till 2006 then it is found that rate of violent crimes in few states are 

higher. 

It is now recognized that the end of any criminal justice system is not just 

the punishment of offenders for their crimes but also ensuring that the victims are 

compensated for the loss that they have suffered. To sum up in the words of 

Justice V.R.Krishna Iyer, 

'the old penal blinkers and judicial limitations no longer operate now that 
human rights have achieved a fair amount of attention. The road is long, 
and not everyone looks upon human rights with the same positivity. It is 
recognized, however, that the true manifestation of a country's civilization 
is measured by the completeness of the relief and the comprehensiveness 
of the habilitation that criminal justice affords to all affected sections
those who are the victims of crimes and offences and those who have been 
punished, are serving their sentences and then are realized to return to 
society as law abiding citizens.' 

The State and society must change their attitude towards victims of crime. 

At the same time the State as well as the courts should change their attitude 

towards the victims and must look after the interest of the victims 

compassionately by this way justice can be done. Some suggestions are submitted 

hereunder as follows: 

Firstly, reparation or compensation to the victims should be given as form 

of punishment. 

Secondly, Criminal Injuries Compensation Board should be constituted for 

the award of compensation to victims of sexual assault as suggested by the 

Supreme Court in Delhi Domestic Working Women's Forum case. 

Thirdly, A comprehensive scheme of compensation should be brought by 

legislation for the victims. 

Fourthly, victims need moral and sympathetic support from the society 

and it is the duty of all to respect them. Judicial and administrative 

mechanisms should be established and strengthened to enable victims to 
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obtain redress through formal or informal procedures that are expeditious· 

fair and inexpensive and accessible and the victims should be iillormed. 

The Government has power under the Directive Principles as well as 

under international human rights obligation to legislate on the subject without 

further delay. The innocent victims of terrorist violence are making justifiable 

demands and criminal justice can ill- afford to ignore them least the rule of law be 

scarce and human rights devalued. A social welfare State should compensate the 

million victims of crime who are poor and helpless to protest their dignity. 

Militancy is a brutal curse, terrorists choose their time and target and kill, 

mutilate debilitate and vanish. Those who have to take stock of the circumstances 

after such incidents are expected to act in response with restrain. The rule of law 

should be allowed to prevail and the system should absorb the shocks of the 

tragedies. 

The importance of the crisis situation is not taken account of then the 

society will collapse into unconsciousness. Justice Pandian in Kartar Singh case 

has very rightly pointed out as: 

'True, our is country which stands tallest even in troubled times, the 
country that clings to fundamental principles of human rights, the country 
that cherishes its constitutional heritage and rejects simple solutions that 
compromise the values that lie at the root of our democratic system. ' 

Indian judiciary, time and again, has protected human rights and 

fundamental freedoms, which are recognised in the Indian constitution and other 

relevant laws. This protection shall also be ensured from the presumptuous 

looking legislature and also the vibrant executive apart from autonomous 

judiciary. 
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