
CHAPTER VI 

MEASURES FOR REFORMS AND 
REHABILITATIONS 

... Liberty is to be free from restraint and violence from others, which cannot be 
where there is no law. 1 

1. Terrorism and Extremism2 

Terrorism both of international and domestic has emerged as a major 

threat to not only public order but also to national security. The use of terror as a 

tool to furthering separatist interests has been the scourge of the country since the 

last quarter of 20th century. The marriage of religious and ethnic ideologies with 

separatist movements has complicated the issues involved in countering terrorism 

and the fight back itself has become a public order issue in some instances. 

Further, nexus of terrorism with organised crime as evidenced in the infamous 

Mumbai serial blast cases and riots of 1992-1993, and the phenomenon described 

as Narco- terrorism, only aggravates its threat potential. The problem of terrorism 

is no longer confined to some Border States but even our political institutions; 

economic assets and scientific establishments in the hinterland have become 

vulnerable terrorist targets. 

Many States in the country from Uttar Pradesh to Tamil Nadu and 

Maharashtra to West Bengal are today affected by left wing extremism in varying 

degrees. The creation of Naxalite groups and a steady expansion of their base 

across the country in a systematic and coordinated manner are matters of serious 

implications for public order as well as national security. By exploiting 

administrative inadequacies and socio-economic issues domestically while 

1 John Locke, "Concerning Civil Government", Britannica Great Books, vol. 35, Britannica 
Publications at 37. 

2 Veerappa Moily, Second Administrative Reform Commission, 5th Report, June 2007, 
Government of India at 288. 
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engaging into strategic linkages with other militant and criminal groups across the 

border; these groups are able to spread the reign of terror and lawlessness, in 

pursuit of their so- called ideological objectives. In such cases, matters have gone 

beyond the general issues involved in maintenance of public order and our ability 

to address various complex issues relating to socio-economic development of the 

people of the affected areas itself is being tested. As a large part of the affected 

area is tribal, their rights and sensitivities have also got to e addressed. 

2. Reforms in the Criminal Justice System 

In recent times, there has been a serious erosion of the people's faith in the 

Criminal Justice System. Prominent among the reasons of dissatisfaction are 

mentioned here under3
: 

• extraneous influence in public order management; 
• the root causes of problems not being addressed by the administrative 

agencies; 
• absence of attempts to and long term solutions of problems; 
• administrative decisions being guided by political expediency; 
• inadequate involvement of civil society, NGOs and social workers in public 

order management; 
• lack of an institutional mechanism defining the roles and responsibilities of 

the various stakeholders in conflict resolution; 
• lack of empowerment of junior ranks at the cutting edge levels of 

administration to effectively deal with problems the nascent stage; 
• lack of appropriate training for functionaries of civil administration and the 

police on public order issues; 
• lack of modern technology and equipment with the police; 
• absence of computerised databases on criminal, anti-social and anti-national 

elements; 
• lack of specialised, well trained wings in the police organisations of many 

afficted states o deal with problems like left wing extremism; 
• lack of a cohesive all India policy and legal framework to deal with problems 

of public order affecting security of state, such as terrorism and left wing 
extremism; 

• ineffective performance monitoring systems for public order management 
functionaries; and 

• lack of accountability of the police and administration to the public. 

3 Ibid at 23. 
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3. OVERVIEW OF INTERNAL SECURITY SITUATION4 

Terrorist violence in Jammu and Kashmir, North East, and naxal affected 

areas and in the hinterland and communal violence are the main manifestations of 

challenges to internal security and law and order situation. Situation in Jammu 

and Kashmir has witnessed a significant improvement5• In 2006, incidents of 

violence in North Eastern States have shown a marginal increase, though the 

number of civilians killed has come down. While the naxal violence in 2006 has 

marginally declined in terms of incidents, overall casualties of police personnel 

and civilians remained almost at the same level. There have been some major 

terrorist incidents in V aranasi, Nagpur, Mumbai and Malegaon in 2006 and more 

recently in Samjhauta Express near Panipat caused by externally based and 

sponsored terrorist outfits with some local help. The communal situation remains 

under control. 

4. STRATEGIES TO COUNTER TERRORISM IN THE STATE OF 

JAMMU AND KASHMIR6 

The Government remains firmly committed and determined to counter the 

challenge posed by terrorism. The Central Government in conjunction with the 

State Government has been pursuing a multi-pronged strategy to counter terrorism 

giving primacy of place to political dialogue, democratic/political processes and 

the rule of law. A holistic approach adopted to deal with terrorism to address 

areas of concern on political, security and development fronts. Comprehensive 

Confidence Building Measures (CBM) being pursued with Pakistan on the 

diplomatic front directed towards facilitating more people-to-people , contact, 

4 Status Paper, Internal Security Situation, March 31, 2007, Ministry of Home Affairs, 
Government of India, www.mhn.org. 

5 See, Annual Report 2005-2006, Ministry of Home Affairs, Government oflndia. · 
6 The strategies adopted cover the following broad areas in the Annual Report 2006- 2007 ofthe 

Ministry of Home Affairs: 
(a) counter-terrorism policy; 
(b) system headquarters (UHQS), ops & intelligence groups 
(c) village defence committees (VDCS)/ special police officers (SPOS). 
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especially,_ with Pak Occupied Kashmir (POK). Security operations of various 

Government agencies involved in combating terrorism in Jammu and Kashmir are 

synergies through the Unified Headquarters under the Chairmanship of the Chief 

Minister of Jammu and Kashmir set up by the State Government in Srinagar and 

Jammu during 1996. These are State level Coordination Committees for counter

terrorism measures, and include Chief Secretary, Jammu and Kashmir, Security 

Advisers who are Corps Commanders of the Army, DGP Jammu and Kashmir, 

Financial Commissioner (Home) Jammu and Kashmir, and the topmost officials 

of State Government and Central paramilitary forces and intelligence agencies 

deployed in Jammu and Kashmir. 

Other Para Military Forces (OPs) Group or Core Group of each Unified 

Headquarters chaired by the concerned Corps Commander supervises operational 

matters within the framework laid down by the Unified Headquarters. Other para 

military forces Groups and Intelligence Groups (IS) have been set up at lower 

levels in the State. Other para military forces Group, chaired by Special Secretary 

(IS) in the Ministry of Home Affairs, periodically review the security situation in 

Jammu and Kashmir, deployment of Central Para Military Forces (CPMFs) in 

Jammu and Kashmir and coordinate internal security-related operations; and 

Intelligence Group under Special Secretary (IS) in the Ministry of Home Affairs 

coordinates the sharing of actionable intelligence. The aim of the functioning 

Village Defence Committees (VDCs) (3, 742) is to organise the village 

community for self-defence against the menace of terrorism and supplement the 

ongoing efforts of Security Forces (SFs.) Special Police Forces( SPOs) whose 

sanctioned strength is 25,474, are paid a monthly honorarium and used for 

operational purposes. The strategies adopted cover the following areas • 7 

7 Annual Report 2005-2006, Ministry of Home Affairs, Government oflndia. 
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a. To tackle violence8 

The protection of minorities, remote and scattered population should be 

ensured. Protection of important installations used by defence force is necessary 

and to countering the over-ground support base of terrorists by initiating legal 

action as per law. To strengthen the counter-terrorism grid by coordinating the 

functional integration of efforts through an institutional framework of Operation 

Groups and Intelligence Groups at all levels. The police force should be 

modernized and well equipped with technology. These forces should be provided 

with specific intelligence so that the operations are more focused. This can be 

done by taking help people through volunteer Village Defence Committees. 

b. To tackle cross-border terrorism9 

To tackle the problem of cross-border terrorism the most important is to 

curb infiltration and exfiltration. The International Border should be properly 

fenced and the security forces should be well equipped to tackle this problem. 

5. STRATEGIES TO COUNTER TERRORISM IN THE NORTH 

EAST 

Two 'surrender schemes ' have been devised in Assam, the first of these in 

1992 and the second in 1998. Government launched the "100 Per Cent Special 

8 Annual Report 2005-2006, Ministry of Home Affairs. Protection of minorities, remote and 
scattered population; protection of vital installations; countering the over-ground support base 
of terrorists by initiating legal action as per law; strengthening the counter-terrorism grid by 
greater functional integration of efforts through an institutional framework of Operation Groups 
and Intelligence Groups at all levels; provision of improved technology, gadgetry and 
equipment for Jammu and Kashmir Police, Central Police Forces (CPFs) and modernisation I 
strengthening of Jammu and Kashmir Police to equip the Force to take the lead role in direct 
anti-terrorism operations; providing specific intelligence to ensure that the operations are target 
focused; involving people through volunteer Village Defence Committees; the Security Forces 
take steps to avoid collateral damage, as far as possible and deal with innocent civilians 
humanely; and dynamic Force deployment and flexibility of tactics to counter the changing 
strategies deployed by terrorist outfits. 

9 Curbing infiltration I ex-filtration; fencing of International Border (IB) and creating obstacles 
along the Line of Control (LoC) and along terrorist routes supported by multi-tier deployment 
(So far, 177 km. of fencing and 87 km. of flood lighting works have been completed out of 180 
km. and 195.80 km. sanctioned, respectively. Fencing on the Line of Control portion in Jammu 
and Kashmir has been completed); and enhancing intelligence capabilities of security forces. 
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Margin Money Scheme" on June 1, 1992, with the objective of 'rehabilitating 

surrendered terrorists'. Specifically, the scheme provided: 

• Benefits upto Rs. 200,000 per individual, ofwhich Rs. 100,000 came as a 
bank loan. 

• In case of partnerships, the ceiling was increased up to Rs. 1, 000, 0000, 
ofwhich 250,000 constituted margin money and the balance was a bank 
loan. 

• For cooperative societies formed by 'misguided youths', the scale of 
benefits was further enhanced to Rs. 2, 000, 000, with margin money up to 
Rs. 500,000, and the rest as a bank loan. 

• The State government stood as guarantor against the bank loans. 
• After an initial three-year moratorium, the loan repayment was to start in 

the fourth year, and was to be completed within eight years, including the 
three-year moratorium period 

• The schemes identified rehabilitation including the setting up of 
industrial, transport, agricultural, veterinary and fishery units, and other 
business undertakings10

• 

The summed up essence of the scheme each of the Surrendered United 

Liberation Front of Assam (SULFA) cadres "was given Rs 2. 5 lakh cash and Rs 

1.5 lakh soft loan, which was never returned They were allowed to retain their 

weapons as well. "11 The enormity of this must be understood against the backdrop 

of some of Assam's economic and quality of life indicators. The annual per capita 

income stood at a mere Rs. 4,281 in 1990-91 12
• Even in 1993-94,40.9 per cent of 

the population was below the poverty line13
• Per capita bank deposits are the 

lowest in the country, at Rs. 2,715. 14 In other words, in a region where poverty 

and unemployment were rampant, and resource constraints acute, the government 

was simply handing out over 90 times and more of the then State annual per 

capita income to anyone who claimed to be a terrorist, and expressed willingness 

to surrender. Between June 1, 1992 and March 31, 1997, 4,843 terrorists (3,439 

ULFA and 1,404 Bodo) were 'rehabilitated' under the scheme, at a staggering 

cost of Rs. 99.30 crores. From the said amount Rs. 30.30 crore margins was 

10 Government of Assam on Marginal Money Scheme. 
11Rehabilitation scheme brings change in ex-ULFA cadres' life, http://www.indian 

express.corn/ie/daily/20001127/ina27004.html, visited on 25.10.07. 
12 Statistical Outline of India: 2000-2001, Mumbai: Tata Services Limited, at 135. 
13 http://popu1ationcommission.nic.in/part2.htm, visited on 25.10.07. 
14 Statistical Outline of India 2000-2001, Mumbai: Tata Services Limited at 133. 
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provided by the State government and an amount of Rs.69 crores as various 

nationalised banks against State government guarantee gave loan. This was not 

the limit of the state's largesse. Some 813 SULFA men were also given 

government employment. The scheme also included a self-employment 

programme providing for avenues created by the State government in occupations 

including piggery farming, fishery, poultry farming, broiler farming, dairy 

farming, mini tea gardening, etc. 15 The very large and largely unproductive 

outlays on these schemes were only the visible costs of the surrender policy. The 

social and economic costs of the creation of the SULFA were to prove far more 

devastating. But the proximate logic and consequences need some further 

elaboration. The surrender scheme was primarily justified on the ground that 

prevailing levels of unemployment would drive the surrendered terrorists back 

into militancy, and hence that the state had a duty to ensure that the SULFA were 

gainfully employed. 

The immediate impact of the surrender scheme, moreover, was far from 

the intent. A confidential report of the Special Branch of the Assam Police notes: 

"Neither the scheme was successful in giving employment to the surrenderees nor 

the loanees refunded the loans for which the State government as guarantor has to 

face great difficulty now (sic)." Another observer notes, "while initially some 

SULFA were provided jobs in BSF, CRPF and Railways, the State government 

later realized that this could be self-defeating as a perception might grow that 

joining militancy was a good launching pad for joining Government service." 16 

The editor of the influential local daily, The Sentinel, described the surrender 

package as 'perverted', adding, "That is why it failed. There were easy cash and 

soft loans but none of the projects really got off. Result was a Frankenstein 

monster." 17 
· 

15 Scheme Of Margin Money To Surrendered Militants, 
http://pib.nic.in/archieve/lreleng/lyr2000/rdec2000/rl3122000.html visited on 25.1 0.07. 

16 "Rehabilitation scheme brings change in ex-ULF A cadres' life". BSF: Border Security Force; 
CRPF: 

Central Reserve Police Force. 
17 Ibid. 
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The failure of 'Margin Money' scheme led, not to the rejection of the 

approach that sought to bribe terrorists away from their violent activities, but to 

another surrender scheme launched by the government with the backing of the 

Centre in August 1998. The new scheme was proclaimed as an improvement over 

its predecessor, and introduced with great fanfare with the projected objective to 

"wean away the misguided youth and hardcore militants that have strayed into the 

folds of militancy and now find themselves trapped into that net.'t1 8 The 

surrendered terrorists would not be given soft bank loan to start business. 

The salient features 19ofthe scheme were: 

• The scheme was applicable to those militants who had 
surrendered/surrender after 01.04.98, surrender with at least one arm 
(listed under the scheme and not having availed benefit of any earlier 
scheme for surrender). However, in exceptional and deserving cases, 
militants who surrender without arms may also be considered for 
rehabilitation under the scheme. 

• Monetary incentive will be available for the surrendered weapons. Details 
of incentives for weapons are annexed herewith; 

• Surrenderee will be initially lodged in a Rehabilitation Camp where they 
will be imparted training in a trade/vocation; 

• Surrenderee shall be paid a monthly stipend for a period of 12 months. 
Stipend shall not exceed Rs.2, 0001- p.m.; 

• Surrender shall not imply amnesty from the crimes which will be subject 
to due process of laws; and 

• The Government of India would provide 100% reimbursement for 
expenditure incurred on the rehabilitation of surrenderees. 

The scheme offered cash rewards for each weapon surrendered, ranging 

from Rs. 25,000 for each Rocket Launchers/UMG/GPMG/PIMCA/ Sniper Rifle 

to Rs. 3 per round of all types of ammunition. Explosive material fetched Rs. 

1,000 per kg; remote control devices, Rs. 3,000; and wireless sets, Rs. 1,000 

(short range) toRs. 5,000 (long range). 

18 Scheme for Surrender-cum-Rehabilitation of militants in the North East, Government of Assam, 
South Asia Terrorism Portal, 
http://www.satp.org/India/Documents/Scheme%20fofl/o20surrender%20of%20militants.htm 
visited on 25.10.07. 

19 Ministry of Home Affairs release on "Scheme for Surrender-cum-Rehabilitation of Militants in the North East," See 
South 

Asia Terrorism Portal, http://www.satp.org/lndia/Documents/Scheme%20for%20surrender"/o20of%20militants.htm. 
visited on 25.1 0.07. 
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The scheme was intended to apply to terrorists surrendering with "at least 

one arm", but since there was a provision for screening in "exceptional and 

deserving cases among militants who surrender without arms," the latter clause 

was widely abused. A large proportion of those who 'surrendered' were far from 

hardcore militants, and many - though data on this point is unavailable, may have 

had nothing to do with the militancy, and 'surrendered' only to reap the benefits 

ofthe rehabilitation largesse. Even among the hardcore cadres, while the militants 

were technically not permitted to retain their arms (though gun licenses were 

subsequently issued for 'self defense' to leading SULFA members), the weapons 

that were actually surrendered were predominantly junk. Thus, "the 51 terrorists 

who surrendered in the first round in 1998 at Thakurbari brought along only 16 

weapons, including six outdated .303 rifles. Similarly in the second round of 

surrenders at Mariani along the Assam-Nagaland border, the number of 

surrenderees was 140, but the weapons deposited totaled only 41, including 20 

pistols and revolvers."20 Needless to say, since the government was under 

pressure to demonstrate the 'success' of the policy through 'surrender 

ceremonies' involving large numbers of 'terrorists', the clause relating to the 

screening of 'exceptional and deserving cases' was entirely ignored. More than 

500 militants surrendered in the year 1998, but, according to senior State 

government officials, they were never produced before the Screening Committee. 

The scheme also explicitly stated that there would be no amnesty for serious 

crimes committed in the past by the surrendering militants.21 

20 NGO ay Fight Shy of Aid, http://www.telegraphindia.com/archive/990329/the_east.htm,visited 
on 

25.10.07 
21 Scheme for Surrender-cum-Rehabilitation of militants in the North East, Clause 5, Note 3, "The 

surrenderees who have committed heinous crimes like murder, rape, abduction, etc., will be 
subject to the due process of law and surrender shall not imply amnesty from the crimes." 
Clause 5, Note 2, however, noted "Minor crime cases against successfully rehabilitated 
surrenderees will be withdrawn" under the Scheme for Surrender-cum Rehabilitation in the 
North East. 
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However, none of the surrendered militants have been interrogated, nor 

has any charge sheet been filed against them even for the most serious crimes 

committed by many of the prominent SULFA leaders. 

The scheme, moreover, required all surrendered terrorists to be held in 

'rehabilitation camps' for a period of up to one year after their surrender,22 but 

this was also followed more in the breach than in practice. Indeed, till November 

1999, the Assam government had not opened even a single rehabilitation centre23
. 

A series of programmes were, however, initiated in various centers for 

surrendered militants on November 27, 1999. These included 'motivational 

programmes', yoga, composite farming, raising of mini tea gardens, poultry, 

piggery, dairy farming and fishery modules under the Indian Institute of 

Entrepreneurship (liE) and the Industrial Training Institutes (ITI). The 

participation in these programmes was modest, ranging from 22 at Dibrugarh to 

132 at Bongaigaon. The duration of the training and vocational programmes 

varied between as little as one day at Tinsukia to eight days at the 1Oth AP 

Battalion Camp at Khettri. Some permanent camps have, however, been in 

existence in the Army and Police headquarters and encampments for the 

protection of SULFA cadres against the wrath of their erstwhile comrades in the 

ULFA. 

The irony of the 'rehabilitation scheme', in a backward State riddled with 

poverty, is brought out extraordinarily well albeit unintentionally in bathos laden 

report by Avirook Sen on a surrendered terrorist's wait at a military camp. 

6. REHABILITATION 

With the objective of providing assistance for the psychological and economic 

rehabilitation of widows, orphans, handicapped and the elderly who were victims 

of militancy, the State Government of Jammu and Kashmir set up the 

22 Scheme of Surrender- cum- Rehabilitation of militants in the North East, Clause 3: "Persons 
eligible under the Scheme will be initially lodge in a Rehabilitation Camp. 

23 Manoj Anand, "Assam rebel surrender policy is flawed," Asian Age, New Delhi, November 18, 
1999. 
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Rehabilitation Council in 1995. The Council also oversees the beneficiary 

coverage under various on-going welfare and development schemes of the 

Government. As a registered body under the Societies Registration Act, it 

functions as a Non Governmental Organisation. At present a sum ofRs. 21 Crore 

approx. is available with the Council as corpus. The Prime Minister's 

Reconstruction Plan for Jammu and Kashmir announced in November 2004, 

included. Inter-alia an enhanced outlay to the tune of Rs.3 crore for Rehabilitation 

Council for year 2004-05, which has since been released by the Ministry of Social 

Justice and Empowerment, Government of India. 

Prime Minister shared his concerns for the terrorists who are killed in the 

police actions and according to him it was to win back the destitute families of the 

terrorists who were killed for this the observations made by him24
: 

"We have initiated a number of schemes for rehabilitation of orphans who 
have been victims of terrorism. Such schemes must be extended to all 
orphans who need help in building for themselves a life .free .from violence 
and perceived revenge, as upright citizens of this great State of India. He 
said this was an area where all can work together and ensure that reliefs 
are provided to the widows and orphans of victims of violence. " 

7. REHABILITATION FOR VICTIMS OF MILITANCY25 

Terrorism in Jammu and Kashmir has also left its scars on the social 

fabric. Many women have been rendered widows and children orphaned. With the 

objective of providing assistance for psychological and economic rehabilitation of 

the victims of militancy, the State Government of Jammu and Kashmir had set up 

a Council in 1995 for rehabilitation of widows, orphans, handicapped and old

aged persons adversely affected by militancy. It also aims at better coverage of 

beneficiaries under various on-going welfare and development schemes of the 

Government. As a registered body under the Societies Registration Act, it 

24 Rehabilitation Important: Manmohan Singh, Friday, May 26, 2006, The Hindu 
http://www .hindu.com/2006/05/26/stories/20060526083 71200.htm visited on 25.10.07. 

25 Annual Report 2003-2004, Ministry of Home Affairs, Government ofindia. 
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functions as a Non-Governmental Organisation (NGO). The Council is to have a 

corpus fund ofRs.20 crores against which a sum ofRs.18.66 crores is available26
• 

The National Foundation of Communal Harmony (NFCH) is already in 

touch with the State Government of Jammu and Kashmir to coordinate various 

welfare schemes sponsored by them. As such National Foundation of Communal 

Harmony is providing assistance to all orphans and destitute children directly 

under their own scheme. National Foundation of Communal Harmony has 

released an amount of Rs. 49.45 lakh to the Council for providing financial 

assistance/ scholarships for school going orphans in the State of Jammu and 

Kashmir. Some of the welfare schemes taken up by the Council are as follows: 

a. WIDOW AND GIRL STUDENTS27 

The Council took up cases where there was need of financial assistance for 

marriage, skill upgradation and vocational training. The Council also helped the 

victims with assistance to get loans through bank tie up for taking up self

employment venture plus setting up of hostels for girl students, etc. 

b. ORPHANS28 

The Council sponsored students of terrorist affected areas in residential 

schools both in State and outside and in foster homes run by NGOs and arranges 

special coaching classes for admission to professional courses. For achieving the 

goal of becoming educated Council provision of scholarships and reimbursement 

of tuition fees; etc 

c. HANDICAPPED PERSONS29 

For handicapped persons the Council has set up organisation of 

rehabilitation and medical camps. For the victims of terrorism even traveling 

26 Ibid at 30. 
27 Ibid. 
28 Ibid. 
29 Ibid. 
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expenses for specialized treatment are met by the Council. Those victims who are 

engaged in vocational training through NGOs are also given travel expenses by 

the Council. 

8. RELIEF MEASURES FOR VICTIMS OF MILITANCY 

The Centre/State Governments have taken the following measures to 

rehabilitate victims of militancy: 

(a) Ex-gratia relief/compensation to the victims of militancy/cross-border 

firing: 

2006 

State Government have been providing ex- gratia relief to the Next-of-Kin 

(NoK) of victims of militancy for death and injury; Central Government provides 

an additional Rs.3 lakh to the Next-of-Kin of Jammu and Kashmir Police 

personnel killed in terrorism- related incidents over and above of 2 lakh paid by 

the State Government and reimbursed under SRE. Rs. 439.876 crore reimbursed 

under SRE by December 31, 200630
. 

2005 

Government of Jammu and Kashmir has been providing ex-gratia relief to 

the Next-of-Kin (NoK) of victims of militancy in cases of death and injury, as per 

the existing rules. Rs. 1.00 lakh is paid to the Next-of-Kin in case of death, Rs. 

75,000/-, Rs. 5,000/- and Rs. 1,000/- for permanent disability, grievous injury and 

minor injury respectively, caused in a terrorist incident. 50% of the loss of 

immovable property, subject to a ceiling ofRs. 1 lakh, is paid as compensation to 

the property damaged in militancy. 

The State Government of Jammu and Kashmir provides Rs. 2 lakh to 

Next-of-Kin of Jammu and Kashmir Police personnel and Security Forces 

personnel and volunteer Special Police Officers killed in action against terrorists. 

30 Annual Report 2005-2006, Ministry of Home Affairs, Government ofindia. 
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This expenditure is reimbursed by the Central Government and till December 31, 

2005, a sum ofRs. 426.44 crore has been reimbursed31
• 

2004 

Government of Jammu and Kashmir adopted a new policy for the 

surrender of militants on January 31, 2004. The salient features of this policy are 

as under: 

• a monthly stipend of Rs. 2,000/- per month for a period of three years after 

surrender; 

• immediate grant of Rs. 1.50 lakh to be kept in the shape of FDR in a bank in 

the name of the surrenderee for a period of three years which can be drawn by 

him on completion of three year period and subject to good behaviour; 

• incentives for surrendered weapons are given as per prescribed rates; and 

• vocational training for self-employment to those who desire to undergo such 

training. 

A total number of 3,676 militants have surrendered upto December 31, 2005 

out of which 197 militants surrendered after the announcement of the new Policy 

on January 31, 2004 32
• 

(b) Relief to Kashmiri migrants and their rehabilitation33 

There are 55,950 Kashrniri migrant families, of whom 34,562 families are 

in Jammu, 19,338 families in Delhi and 2,050 families in other States/Union 

Territories; Government have recently enhanced monthly cash relief from 

Rs.3000 per family per month to Rs.4000 per family per month and basic dry 

ration to Kashmiri migrants in Jammu and from Rs.3200 to Rs.4,000 per family 

per month to Kashrniri migrants in Delhi w.e.f July 1, 2006; and Other State 

Governments/ Union Territories Administrations have also been providing relief 

31 Annual Report 2004-2005, Ministry of Home Affairs, Government oflndia. 
32 Annual Report 2003-2004, Ministry of Home Affairs, Government oflndia. 
33 Annual Report 2006-2007, Ministry of Home Affairs, Government oflndia. 
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to migrants in accordance with the scales fixed by them for the Kashmiri migrants 

staying in the State/ Union Territories. 

The Central Government pays Rs. 3 lakh to the Next-of-Kin of each 

Jammu and Kashmir Police personnel killed in terrorism-related incidents, over 

and above the amount of Rs. 2 lakh paid by the State Government and reimbursed 

under SRE in 2005. 

Government of Jammu and Kashmir adopted a new policy for the 

surrender of militants on January 31, 2004. The salient features of this policy are 

as under: 

• a monthly stipend of Rs. 2, 0001- per month for a period of three years after 
surrender; 

• immediate grant of Rs. 1.50 lakh to be kept in the shape of FDR in a bank in 
the name of the surrenderee for a period of three years which can be drawn 
by him on completion of three year period and subject to good behaviour; 

• incentives for surrendered weapons are given as per prescribed rates; and 
• vocational training for self-employment to those who desire to undergo such 

training. 

A total number of 3,676 militants have surrendered upto December 31, 2005 

out of which 197 militants surrendered after the announcement of the new Policy 

on January 31,2004. 

(c) Measures taken for return ofKashmiri migrants to the Valley34 

Shrines in Mattan and Kheer Bhavani developed into two model clusters 
containing temporary shelters, where Kashmiri migrants displaced from 
these places can be settled temporarily till such time they can repair their 
existing residential houses; State Government constructed 18 flats at 
Matt an and 100 one-room tenements at Kheer Bhavani, besides repairing/ 
renovating the shrine; Central Government supporting the construction of 
200 flats at Sheikhpora in Budgam District at an estimated expenditure of 
Rs. 20 crore for which a sum of Rs.18 crore provided. Construction of the 
flats all ready completed and handed over to the needy people. 35 

34 Ibid. 
35 Ibid. 
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The targeted attacks by the militants against civilians in the initial phases 

of the terrorist violence in Jammu and Kashml.r forced a vast majority ofKashmiri 

Pandits and a sizeable number of Sikhs and other Hindus and few Muslims to 

migrate from the Valley in 1990 and thereafter. 

There are 55,476 migrant families of whom 34,088 families are in Jammu, 

19,338 families in Delhi and 2,050 families in other States I Union Territories. 

14,869 needy families in Jammu and 4,100 in Delhi are drawing relief. 230 

migrant families are living in 14 camps in Delhi and 5,778 families in 16 camps in 

Jammu. 

The policy of the Government in respect of these Kashmiri migrants is 

based on the premise that they will return to the Valley as soon as conditions 

reasonably conducive for their return are created. Accordingly, the permanent 

rehabilitation of the migrants outside the State is not envisaged. Government of 

Jammu & Jammu are providing cash relief of Rs. 3,000/- per family per month 

plus basic dry rations, expenditure on which is reimbursed by the Central 

Government. Government ofNCT of Delhi is giving cash relief of Rs. 3,200/- per 

family per month. 

(d) Confidence Building Measures (CBMs) for return of Kashmiri 

migrants36 

• As announced by the Prime Minister during his visit to Jammu and Kashmir 
during November 2004, an inter- ministerial team was constituted to prepare 
plan to rehabilitate Kashmiri migrants; 

• The team recommended various Confidence Building Measures like 
construction of two-room tenements, creation of job opportunities, 
improvement of irifrastructure in Kashmir Valley, restoration and repair of 
temples/ shrines in the Valley, establishment of Self- Help Women's Groups, 
entrepreneurial development programmes and setting up of 1,000 
cottage/small-scale industries, provision of soft loans, etc. 

36 Ibid. 
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9. OBSERVANCE OF HUMAN RIGHTS BY SECURITY FORCES37 

The Government attaches the highest importance to the subject of human 

rights. Every reported case of alleged human rights violation is taken serious note 

of, investigation made promptly in a transparent manner and suitable punitive 

action taken against those found guilty. Since January, 1994 till December, 2006, 

out of 1,122 complaints of human rights excesses received against the personnel 

of Army and Central Police Forces, 1,084 have been investigated, 1,052 of them 

found false, and in 32 cases where the complaints were found genuine, penalties 

have been imposed on 61 personnel ofthe Army and Central Police Forces, while 

in 6 cases, compensation has been awarded38
. The Prime Minister, in his closing 

remarks in First Round Table Conference on Jammu and Kashmir held on 

February 25, 2006, inter- alia, affirmed Government's commitment to respect the 

human rights of all people and emphasised that every effort will be made in 

dealing with terrorism and militancy so that no innocent person should suffer. 

Whenever there is any violation of human rights, there must be transparent 

mechanisms and to punish those found guilty. 

The Prime Minister at the meeting of the Unified Command at Srinagar on 

May 24, 2006, inter- alia, urged security forces to respect human rights and work 

steadfastly with humane face. He called upon the security forces to ensure 

maximum security and minimum disruption of normal life while performing their 

day-to-day operational duties in Jammu and Kashmir. He asked the forces to act 

in a manner so that collateral damage is avoided while combating militancy. The 

Prime Minister made it clear that there would be zero tolerance for custodial 

deaths. 

37 Ibid. 
38 Annual Report 2005-2006, Ministry of Home Affairs, Government oflndia. 
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a. Modernisation of State Police Forces (SPFs) 

The Ministry of Home Affairs is implementing a centrally funded Scheme 

for Modernisation of State Police Forces. Under the existing Scheme of 

Modernisation of Police Forces, the North East States, except Sikkim, are eligible 

to receive 100% central assistance of their approved annual plan for this purpose. 

However, Sikkim is eligible to receive only 75% central assistance of their 

approved annual plan for Modernisation of State Police Forces. Under the existing 

Scheme of Modernisation of State Police Forces, North East States are provided 

with modem security-related equipment, vehicles, communication equipment, 

forensic science laboratory equipment, weapons, computers, monetary assistance 

for construction of Police Housing/Police stations/out posts/barracks, etc. During 

the financial year 2006-07, central assistance of Rs.l41 crore has been allocated 

to North East States under the scheme. 

b. Surrender and Rehabilitation Policy (SRP) 

The Central Government has formulated a 100% centrally funded 

'Surrender and Rehabilitation Scheme' to wean away the misguided youth. The 

Government has revised the Scheme for Surrender and Rehabilitation of militants 

in the North East with effect from April!, 2005. The main features ofthe scheme 

are as follows: 

• An immediate grant of Rs.1.50 lakh to be kept in the name of the surrenderee 

as fixed deposit for a period of 3 years. The money can be withdrawn by the 

surrenderee after 3 years subject to good behaviour; 

• The period for per month increased from 12 months to 36 months; 

• Vocational training at government expense; and 

• Incentive for the weapons surrendered. 2.52 1,284, 555 and 1,430 militants 

have surrendered during the years 2004, 2005 and 2006 (up to December 31, 

2006) respectively. 
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10. RELIEF AND REHABILITATION FOR FAMILIES OF 

VICTIMS OF MILITANCY IN NORTH EAST 

a. SURRENDER AND REHABILITATION POLICY39 

Central Government have formulated a 1 00% centrally funded Surrender 

and Rehabilitation Scheme to wean away misguided youth. Recently, the 

Government decided to revise the existing scheme for Surrender and 

Rehabilitation of militants in the North East. The main features ofthe scheme are 

as follows: 

• An immediate grant of Rs. 1.50 lakh to be kept in the name of the 

surrenderee as fixed deposit for a period of 3 years. The money can be 

withdrawn by the surrenderee after 3 years subject to good behaviour. 

• Period for stipend has been increased from 12 months to 36 months, etc. 

3, 299, 1, 284 and 555 militants surrendered during the years 2003, 2004 and 

2005, respectively. 

Several stakeholders have to work in synchronization to ascertain the rule 

oflaw. Essentially such a rule oflaw would involve40
: 

• A legal frame work, which is fair and just and provides equal 
opportunities for all; 

• An effective, fair and just administration which infuses respect for law; 
• An effective, efficient, accountable and well equipped police system which 

prevents any threat to rule of law; 
• A strong, autonomous and effective crime investigation machinery backed 

by a professionally competent prosecution and a fair and swift criminal 
justice system; 

• A civil society which is vigilant about its rights and duties; and 
• An alert and responsible media. 

The Central Government has formulated a 100% Centrally-funded 

Surrender and Rehabilitation Scheme, effective from April 1, 1998 to wean away 

39 Annual Report 2005-2006, Ministry of Human Affairs, Government of India. 
40 Veerappa Moily, Second Administrative Reform Commission, 5th Report, June 2007, 

Government oflndia at 25- 26. 
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the misguided youths who have strayed into the fold of militancy and now find 

themselves trapped there. The Scheme also seeks to ensure that the militants who 

have surrendered do not find it attractive to join militancy again. Under the 

Scheme, applicable to militants who surrender with weapons, the surrendered 

militants are to be initially (for a period upto one year) lodged in a Rehabilitation 

Camp, run preferably by Non-Governmental Organisations (NGOs) with support 

from Security Forces, where they are imparted training in a trade/vocation of their 

liking, befitting their aptitude. They are paid a monthly stipend, not exceeding Rs. 

2000 per month, for a period of 12 months and all attempts are made to settle the 

surrenderees during this period. Minor crime cases against successfully 

rehabilitated surrenderees are withdrawn. Monetary incentives have also been 

built into the Scheme for the surrendered weapons/ ammunitions. 350, 669 and 

576 militants have surrendered during the years 2002, 2003 and 2004 (up to 

March 31, 04) respectively41
• Monetary incentives have also been built into the 

Scheme for the surrendered weapons/ ammunitions. 350, 3299 and 1284 and 72 

militants have surrendered during the years 2002, 2003 , 2004 and 2005 (upto 

January 31, 2005),respectively42
• Modification to existing Surrender and 

Rehabilitation Policy is under active consideration of Government oflndia. 

The Government has revised the Scheme for Surrender and Rehabilitation 

of militants in the North East with effect from April 1, 200543
. The main features 

ofthe scheme are as follows: 

i) An immediate grant of Rs.l.50 lakh to be kept in the name of the 
surrenderee as· fixed deposit for a period of 3 years. The money can be 
withdrawn by the surrenderee after 3 years subject to good behaviour; 

ii) The period for stipend of Rs.2,000 per month increased from 12 
months to 36 months; 

iii) Vocational training at government expense; and 
iv) Incentive for the weapons surrendered. 

2.52 1,284, 555 and 1,430 militants have surrendered during the years 2004, 2005 

and 2006 (up to December 31, 2006) respectively. 

41 Ibid at 37. 
42 Annual Report 2004-2005, Ministry of Human Affairs, Government of India, at 38. 
43 Annual Report 2005- 2006, Ministry of Human Affairs, Government oflndia, at 20. 
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11. RIGHTS OF VICTIMS UNDER THE INDIAN CRIMINAL 

JUSTICE SYSTEM 

Criminal Justice System safeguards the rights of accused of crime. 

Penology dominates 'humanitarian and therapeutic approach'44 to the criminals 

and takes care that they are reformed rehabilitated to the main stream. The victims 

are not treated in the same manner, though they are the second wing of the 

system. Victimologists of modem period believe that more emphasis is given to a 

person who is accused of crime and this is unfair on the part of the victims, an 

unfortunate recipient of injury loss and real sufferer of loss to life and property45
• 

The General Assembly of the United Nations adopted the Declaration of 

Basic Principles of Justice for Victims of Crime and Abuse of Power known as 

United Nations Declaration on November 29, 1985. This Declaration was 

constituted to recognise the need to set norms and minimum standards in 

international law for the protection of victims of crimes. 

The United Nations Declaration recognise four maJor components of 

rights of victims - access to justice and fair treatment;46restitution;47 

44 K. I. Vibhuti, Criminal Justice: A Human Rights Perspective of The Criminal Justice Process In India, 
(2004), Eastern Book Company at 370. 

45 See, Charles Pollard, Victim and the Criminal Justice System: A New Vision, 2000 Cri LR 5; Robert Reiner, 
The Oxford Hand Book of Criminology, 3rd Edition (2002) Oxford at 419. 

46 Clause 4 and 5 ofthe United Nations Declaration, Access to justice and fair treatment 
Clause 4, Victims should be treated with compassion and respect for their dignity. They are entitled to 
access to the mechanisms of justice and to prompt redress, as provided for by national legislation, for the 
harm that they have suffired. 
Clause 5, Judicial and administrative mechanisms should be established and strengthened where 
necessary to enable victims to obtain redress through formal or informal procedures that are expeditious, 
fair, inexpensive and accessible. Victims should be informed of their rights in seeking redress through such 
mechanisms. 

47 Clause 8 and Clause 11 ofthe United Nations Declaration, Restitution 
Clause 8, Offenders or third parties responsible for their behaviour should, where appropriate, 
make fair restitution to victims, their families or dependants. Such restitution should include the 
return ofproperty or payment for the harm or loss suffered, reimbursement of expenses incurred 
as a result of the victimization, the provision of services and the restoration of rights. 
Clause 11, where public officials or other agents acting in an official or quasi-official capacity 
have violated national crimina/laws, the victims should receive restitution from the State whose 
officials or agents were responsible for the harm inflicted In cases where the Government 
under whose authority the victimizing act or omission occurred is no longer in existence, the· 
State or Government successor in title should provide restitution to the victims. 
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compensation48 and assistance49
• The victim of crime sets the criminal justice 

mechanism in motion by giving information to the police, which to the police is 

expected to reduce it to writing. 50 Where the officer in charge of a police station 

refuses to act upon such information, the victim can write to the Superintendent of 

police who is then expected to direct investigation into the complaint.51 Failing 

these mechanisms, the victim can give a complaint to a Magistrate, 52 who will in 

return examine the complainant on oath and enquire into the case herself or direct 

investigation by the police before taking cognizance. 53 The victim thereafter does 

not participate in the investigation except by being called to confirm the identity 

of the accused 54or material objects, if any, recovered during the course of 

investigation. 

The right of the victim of cnme to restitution has not yet merited 

constitutional recognition. In this area, the constitutional courts have inclined to 

48 Clause 12 ofthe United Nations Declaration, When compensation is not fully available from the 
offender or other sources, States should endeavour to provide financial compensation to: (a) 
Victims who have sustainedsignificant bodily injury or impairment of physical or mental health 
as a result of serious crimes; (b) The family, in particular dependants of persons who have died 
or become physically or mentally incapacitated as a result of such victimization. 

49 Clause 14 of the United Nations Declaration on Assistance, Victims should receive the 
necessary material, medical, psychological and social assistance through governmental, 
voluntary, community-based and indigenous means. 

50 Section 154 ( 1) of the Code of Criminal Procedure, 1973. (Hereinafter referred to as the Code). 
Every information relating to the commission of a cognizable offence, if given orally to an 
officer in charge of a police station, shall be reduced to writing by him or under his direction, 
and be read over to the informant; and every such information, whether given in writing or 
reduced to writing as aforesaid, shall be signed by the person giving it, and the substance 
therefore shall be entered in a book to be kept by such officer in such officer in such form as the 
State Government may prescribe in this behalf 

51 Section 154 (3), of the Code, Any person aggrieved by a refUsal on the part of an officer in 
charge of a police station to record the information referred to in sub- section (l)may send the 
substance of such information, in writing and by post, to the Superintendent of Police concerned 
who, if satisfied that such information discloses the commission of a cognizable offences, shall 
either investigate the case himself or direct an investigation to be made by any police officer 
subordinate to him, in the manner provided by this Code, such officer shall have all the powers 
of an officer in charge of a police station in relation to that offence. 

52 Section 190 of the Code, Cognizance of offence by a Magistrates- (1) Subject to the provisions 
of this Chapter, any Magistrate of the first class, and any Magistrate of the second class 
specially empowered in this behalf under sub- section (2), may take cognizance of any offence-
( a) upon receiving a complaint of facts which constitutes such offences; 
(b) upon a police report of such facts; 
(c) upon information received from any person other than a police officer, or upon his own 

knowledge, that such offence has been committed 
53 Section 200 and Section 202 of the Code. 
54 Section 9 of the Indian Evidence Act, 1872. 
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examine the plea of victims for redressal of the losses suffered during violent 

incidents including riots and clashes. The principle that is evoked is that loss is 

that of 'blameworthy inaction ' under which the state and its agencies are expected 

to predictable the losses or damage to public and private property in certain 

situations over which the possible victims have no control. The courts have gone 

as far as to find the state liable only where a definite failure on its part act has 

resulted in loss 55
• 

The outbreak of riots in the wake of the assignation of the Prime Minister 

in October 1984 resulted in large-scale damage to the properties of members of 

Sikh community in several places of the country. In R. Gandhi v Union of India56
, 

the Madras High Court, acting on the report of a commissioner appointed by it to 

assess the losses, directed payment of varying amounts of compensation for the 

losses to the property of the Sikh community in Coimbatore. However, in Sri 

Lakshmi Agencies v Government of Andhra Pradesh, 57 the Andhra Pradesh High 

Court declined to accept the prayer for compensation to loss of life, injury, 

destruction to property as a result of the violence that followed the murder of a 

sitting member of the legislative assembly. The court observed:58 

"it is only when the officers of the state do any act positively or fail to act 
as contemplated under law leading to culpable inaction, that the state is 
liable to pay the damages. There should be direct nexus for the damage 
suffered on account of state action and if that is absent, Article 21 of the 
Indian Constitution is totally inapplicable. " 59 

This is a still evolving area in which the courts are seen to be treading 

vigilantly.60 The right of a victim of crime to receive compensation was 

recognised under the Code of Criminal Procedure, 189861 but was available only 

where a substantive sentence of fine was imposed and was limited to amount of 

55 See, Usha Ramanathan, A Criminal Appraisal of the laws Relating to Compensation For 
Personal Injury, Thesis submitted to the Delhi University In 2001, at 246.(Ph. D; Unpublished) 

56 AIR 1989 Mad 205. 
57 (1994) 1 Andhra LT 341. 
58 Ibid at 351. 
59 See, also Inder Puri General Store v Union of India, AIR 1992 J & K 11. 
60 See, State of J & K v Jeet General Store, AIR 1996 J & K 51. 
61 Section 545 (1 & 2) and Section 546 of the Code. 
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fine actually released. In the new Code the compensation could be granted even 

where the accused is not sentence to fine. 62 However the court invokes this 

provision very scarcely and inconsistently63
. 

The Law Commission had from time and again made recommendation on 

compensation in its 152nd Report recommended the introduction of Section 375-

A 64 in the Code Of Criminal Procedure, 1973 prescribing interalia that the 

compensation be awarded at the time of sentencing to the victims of crime. In 

case of bodily injury Rs. 25,000/- and in case of death Rs. 1, 00, 000/-as 

compensation to awarded to the victims or victims family. As this 

recommendation was not implemented the Law Commission in its 154th Report 

went a step ahead to introduce a comprehensive scheme of payment of 

compensation for all victims fairly and adequately by the court under different 

heads. Such as: (i) for injury, ii) for any loss or damage to the property of the 

claimant, which occurred in the course of his/ her sustaining the injury, and (iii) in 

case of death from injury resulting in loss of support to dependants65
• The gov

ernment also has not acted upon this recommendation. 

In the absence of efficient legal regime for compensation, the courts in 

their constitutional law jurisdiction had to generate new tools to give effect to the 

right of victims of crime to be compensated66
• In the Delhi Domestic Working 

Women Forum67 Case, the court directed payment of Rs. I 0,000 as ex gratia to 

each of the victims68
• In Gudalure MJ. Cherian v. Union of India69 the State ofU. 

62 Section 357(3) of the Code. 
63 Hari Singh v Sukhvir Singh, AIR 1988 SC 2127; Pamula Saraswathi v State of A. P, (2003) 3 

sec 317. 
64 Law Commission oflndia, 152nd Report on Custodial Crimes (1994). 
65 Law Commission oflndia, 154'h Report on the Code ofCriminal Procedure,J973. The Law 

Commission took note of the existence of a Victim Assistance Fund that had been created in the 
State of Tamil Nadu. 

66 The earliest ofthese cases was Rudul Sah v. State of Bihar, AIR 1983 SC 1086. The inadequacy 
of the provisions in criminal law to deal with custodial torture was reflected in the judgment in 
State ofM.P v Shyamsunder Trivedi (1995) 4 SCC 262; AIR 1995 SCW 2793. 

67 (1995) 1 sec 141. 
68 Delhi Domestic Working Womens Forum v. National Commission for Women, (1995) 1 SCC 141. 
69 (1995) Supp 3 SCC 387. This was notwithstanding the fact that the persons who had been 

arraigned as accused were found by the CBI not to be involved in the offence. The report 
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P was directed to pay a sum of Rs.2,50,000/- as compensation to two Sisters on 

whom rape had been committed by unidentified assailants. The question of 

payment of compensation to victims of crime from the wages of prison labour 

came up for consideration in State ofGujarat v. Hon'ble High Court ofGujaraP0
• 

The court recommended that the State should make a law ''for setting apart a 

portion of the wages earned by the prisoners to be paid as compensation to 

deserving victims of the offince, the commission of which entailed the sentence of 

imprisonment to the prisoner, either directly or through a common fund to be 

created for this purpose or in another foasible mode"71
. 

The constitutional right of a victim of custodial cnme to receive 

compensation was reiterated by the Supreme Court in Nilabati Behera v. State of 

Orissa. 72 Court observed: 

"Adverting to the grant of relief to the heirs of a victim of custodial death 
for the infraction or invasion of his rights guaranteed under Article 21 of 
Constitution of India, it is not always enough to relegate him to the 
ordinary remedy of a civil suit to claim damages for the tortious act of the 
State as that remedy in private law indeed is available to the aggrieved 
party. The citizen complaining of the infringement of the indefoasible right 
under Article 21 ofthe Constitution cannot be told that for the established 
violation of the fundamental right to lifo, he cannot get any relief under 
the public law by the courts exercising writ jurisdiction. The primary 
source of the public law proceedings stems from the prerogative writs and 
the courts have, therefore, to evolve new tools to give relief in public law 
by moulding it according to the situation with a view to preserve and 
protect the Rule of Law, while concluding his first Hamlyn Lecture in 
1949 under the title "Freedom under the Law" Lord Denning in his own 
style warned: 
"No one can suppose that the executive will never be guilty of the sins that 
are common to all of us. You may be sure that they will sometimes do 
things which they ought not to do: and will not do things that they ought to 
do. But if and when wrongs are thereby suffired by any of us what is the 
remedy? Our procedure for securing our personal freedom is efficient; 

pointed out grave lapses on the part of the investigating officers. See, also Chairman Railway 
Board v Chandrima Das (2000) 2 SCC 465. 

70 AIR 1998 SC 3164. 
71 The concurring judgment of Wadhwa J., however, opined that "any amount 'of compensation 

deducted from the wages of the prisoner and paid directly to the victim or his family may not be 
acceptable considering the psyche of the people in our country" (at 435). 

72 AIR 1993 SC 1960. . 
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our procedure for preventing the abuse of power is not. Just as the pick 
and shovel is no longer suitable for the winning of coal, so also the 
procedure of mandamus, certiorari, and actions on the case are not 
suitable for the winning of freedom in the new age. They must be replaced 
by new and up-to date machinery, by declarations, injunctions and actions 
for negligence. This is not the task of parliament.... The courts must do 
this. Of all the great tasks that lie ahead this is the greatest. Properly 
exercised the new powers of the executive lead to the welfare state; but 
abused they lead to a totalitarian state. None such must ever be allowed in 
this country. " 

The court pointed out that it was not enough to relegate the heirs of a 

victim of custodial violence to the ordinary remedy of a civil suit. The right to get 

relief of compensation in public law from courts exercising their writ jurisdiction 

was explicitly recognised. This was further developed in D. K Basu v. State of 

West Bengal, 73 where it was explained that "the award of compensation in the 

public law jurisdiction is also without prejudice to any other action like civil suit 

for damages which is lawfully available to the victim or the heirs of the deceased 

victim with respect to the same matter for the tortuous act committed by the 

functionaries of the state the relief to redress the wrong for the established 

invasion of the fundamental rights of the citizen, under the public law jurisdiction 

is, thus, in addition to the traditional remedies and not in derogation of them". 74 

In order to develop a broad statutory scheme redressing the needs of 

victims of crime, it may be useful to examine some of the current practices 

elsewhere. The European Convention on Compensation of Victims of Violent 

Crime, 1983 provides for many of the rights recognised in the United Nations 

Declaration. The statutes on the topic in certain other countries include the 

Criminal Injuries Compensation Act, 1995 in the United Kingdom, 75 the Victims 

of Crime Assistance Act, 1996 of Victoria in Australia,76 and the Victims and 

73 AIR 1997 SC 610. 
74 Ibid at 443. Supreme Court reiterated the same principle in State of A. P v Challa Ramakrishna Reddy, AIR 2000 SC 2083. 
75 The working of the Criminal Injuries Compensation Board in the United Kingdom has not been found to be 

satisfactory. A recent report titled "Criminal Justice: the Way Ahead" makes a key recommendation that "we will put the 
needs of victims and witnesses at the heart of the criminal justice system and ensure they see justice done more often 
and more quickly." 

76 Under Section 3 ofthis Act, the family ofthe witness could also seek protection or other 
assistance. 
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Witnesses Protection Act, 1982 of the USA 77
• Courts in some of these countries 

make use of a "victim impact statements" to take on board the victim's feelings 

regarding the offence. 78 Outside of the formal legal system, there are associations 

formed in some of the countries, which are central to the provision of all forms of 

the assistance to victims of crime. 79 

South Africa has enacted a Witness Protection Act, 1998 (WP A)80 which 

provides, inter alia, for the establishment of a central office for witness protection, 

which will function under the control of the Minister of Justice and Constitutional 

Department. This office will be responsible for the protection of witnesses in 

terms of the Witness Protection Act and regulations made in terms thereof, and 

will perform all duties relating to protection of witnesses. 81 It may be recalled that 

simultaneous with the making of the Constitution of South Africa, a Truth and 

Reconciliation Commission (TRC) was also established. 82 One of the key 

functions of the TRC was to examine the claims of victims of the apartheid 

regime to compensation. 83 An important aspect of the functioning of the TRC, as 

explained by one of its members, Justice Albie Sachs, was to give the victim a 

voice and encourage a dialogue between the victim and the perpetrator. He 

explains that "if you are dealing with large episodes, the main concern is not 

punishment or due compensation after due process of law, but to have an 

77 Despite many states creating programmes responding the needs of victims of crime which 
include restitution by the offender, compensation by the state, assistance by government and 
private organisations and the promulgation of "bills of rights", the actual implementation of 
these schemes appears to have not been adequate: See Le Roy L Lamborn "The 
Constitutionalisation of Victims' Rights in the United States: The Rationale" in Kirchhoff id 
(eds.) International Debates ofVictimology, WSV Publishing (1994), at 280. 

78 Matti Joutsen, "Changing Victim Policy: International Dimensions" in Kirchhoff id (eds.) 
International Debates ofVictimology, WSV Publishing (1994), 211 at 219 

79 Among the prominent ones are the Weisser Ring established in Germany in 1977, the Scottish 
Association of Victim Support Schemes and the National Organisation for Victim Assistance in 
the USA 

80 A number of foreign legal systems provide for the payment by the State to victims through 
statutory or non- statutory schemes, administered by the State or independent machinery. For 
details see, K. I. Vibhuti, Victimology: An International Perspective, 14 Cochin Uni. Law 
Rev.154 (1990). 

81 Section 2 to 6. 
82 The TRC was constituted under the Promotion of National Unity and Reconciliation Act, 1995. 
83 S.23 of the 1995 Act constitutes a Committee on Reparation and Rehabilitation. The TRC has 

since submitted its final recommendations. 
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understanding and acknowledgment by society of what happened so that the 

healing process can really start. Dialogue is foundation of repair". 84 The need for 

setting up separate victim and witness protection units in the trial of mass crimes 

has been acknowledged in the setting up of international tribunals to deal with 

them. The International Criminal Tribunal for Rwanda has formulated rules for 

protection of victims and witnesses. 85 Similar provisions exist in the Statute for 

the creation of an International Criminal Court (ICC). 86 

Recent local developments require to be noticed. The notification of the 

Government of India constituting the Committee on Reforms of Criminal Justice 

System, chaired by Justice V.S. Malimath (hereafter 'Malimath Committee') was 

uncharacteristically candid in its lamentation that "People by and large have lost 

confidence in the Criminal Justice System. Victims feel ignored and are crying for 

attention and justice. 87 In its tum the Malimath Committee, after making 

extensive recommendations to ensure that "the system must focus on justice to 

victims"88
, has concluded that "criminal justice administration will assume a new 

direction towards better and quicker justice once the rights of victims are 

recognised by law and restitution for loss of life, limb and property are provided 

for in the system.' 89 While largely concurring with the recommendations of the 

Law Commission of India in relation to witness protection the Malimath 

Committee concludes that "Time has come for a comprehensive law being 

enacted for protection of the witness and 

84 Albie Sachs, The Fourth D.T. Lakdawala Memorial lecture. "Post-Apartheid Africa: Truth, 
Reconciliation and Justice". Institute of Social Sciences 37-38. 

85 Article 21 of the Statute of ICTR provides for rules to be made for protection of victims and 
witnesses and further states that such rules shall not be limited to conducting an in-camera trial. 

86 Article 68 of the Statute provides for 'protection of the victims and witnesses and their 
participation in the proceedings'. Article 43(6) of the same Statute requires the Registrar ofthe 
International Criminal Court to set up a 'victims and witnesses unit' within the· Registry which 
shall provide ''protective measures and security arrangements, counseling and other 
appropriate assistance for witnesses, victims who appear before the Court, and others who are 
at risk on account of testimony given by such witnesses. The Unit shall include staff with 
expertise in trauma, including trauma related to crimes of sexual violence." 

87 Justice Malimath, Report ofthe Committee on Reforms of Criminal Justice System, March 
2003, at 75. 

88 Ibid at 270. 
89 Ibid at 271. 
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members ofhis family".90 

The government of the day, on 14 August 2003, tabled in the Parliament 

the Criminal Law (Amendment) Bill, 2003 proposing a series of changes 

including the insertion of new Sections !64-A and 344-A in the Cr. PC to deal 

with the problem of witnesses turning hostile.91 Further, Section 195-A is 

proposed to be introduced in the Indian Penal Code making the threatening or 

inducing of. any person to give false evidence a cognizable and non-bailable 

offence punishable with imprisonment for seven years or fine or both. This 

response of the government is not only ad hoc but also inadequate as it fails to 

address the whole range of issues raised by victims of crime. 

The brief review of the existing legal framework in relation to rights of 

victims of crime reveals that expect in the area of providing compensation, very 

little has been done either statutorily or through schemes to address the entire 

range of problems faced by victims of crime. It is required to take a fresh look at 

the position in which the victim of a crime is placed in our criminal justice 

system. 

The role of the victim of a crime in our criminal justice system, which 

follows the common law colonial tradition, is restricted to that of a witness in the 

90 Ibid at 152. The principal criticism of the Malimath Committee is that in its single minded focus 
on shifting the system from being accused-centric, an assumption not borne out by any 
systematic empirical analysis, and in its over eagerness to make it address the needs of victims, 
it adopts the' either/or' approach. It jettisons the principle of presumption of innocence which it 
views as a barrier to discovering the truth. Prof. Upendra Baxi criticism is that "Instead of doing 
any sustained empirical work bearing on so crucial a matter, the Report relies merely on 
'commonsense' expressed ad nauseum in judicial reiteration of the maxim: 'it is better that ten 
guilty persons may escape rather than one innocent person may suffer": Prof. Upendra Baxi, 
Introductory Critique to The (Malimath) Committee on Reforms of Criminal Justice System: 
Premises, Politics and Implications for Human Rights, Amnesty International India (September 
2003), 19. 

91 The new S.l64-A, as suggested by the Law Commission oflndia, provides for production by a 
police officer of "all persons whose statement appears to him to be material and essential for 
proper investigation of the case, to the nearest Metropolitan Magistrate or Judicial Magistrate, 
as the case may be, for recording their statements". This will apply to cases involving an 
offence "punishable with death or imprisonment for seven years or more". S.344-A provides for 
a summary procedure for trial of witnesses deposing contrary to the statements recorded under 
s.l64-A. 
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prosecution of an offence. This stems from a negative perception of the victim of 

a crime as a person who has "suffered harm, including physical or mental injury, 

emotional suffering, economic loss or substantial impairment of their fundamental 

rights. "92 Resultantly, the criminal justice system acquires a "vertical dimension" 

and becomes "a means of formal social control" by the state which takes over the 

prosecution of the offender to the exclusion of the victim.93 From a criminological 

and victimology perspective, these are "value laden judgmental labels that serve 

no useful research function and thus can be easily replaced by more neutral 

designations, such as 'participants to the conflict', 'parties to the dispute', 

'protagonists' and so forth. "94This view advocates replacement of the vertical 

criminal justice system by a "horizontal line of justice" where the punishment 

system is sought to be substituted by a mediation system which gives a central 

role for the victim.950ur system however has persisted with the vertical dimension 

model. 

The reorienting of the criminal justice system to address the needs of a 

victim of crime need not and perhaps should not be exclusive of the need to 

enforce and protect the rights of suspects as well as the rights of the accused. It 

should be possible to accommodate both requirem~nts as has been done in 

countries like United Kingdom and the United States of America. To begin with it 

is essential to acknowledge that our legal system is not equipped at present to 

effectively deal with 

92 Clause 1 of the U.N. Declaration. 
93 Gerd Ferdinand Kirchhoff, "Victimology- History and Basic Concepts" in Kirchhoff id (eds.) International 

Debates ofVictimology, WSV Publishing (1994), 1 at 63 
94 EzzatA. Fattah, "Some Problematic Concepts, Unjustified Criticism and Popular Misconception", in 

Kirchhoff id (eds.) (1994), International Debates of Victimology, WSV Publishing, 82 at 84. Fattah 
argues that this neutral terminology represents a much needed return to the notion of crime as a conflict 
and the notion of conflict as an interaction. He points out that "normative designations of "criminal" and 
"victim" imply such a judgment and therefore preempt a thorough and objective investigation into the real 
and actual roles each party played in the genesis of the crime." 

95 Gunther Kaiser, "Comparative Prospective Concerning Victim Orientation in Criminology, And Criminal 
Justice" in Kirchhoff id ( eds.) ( 1994 ), International Debates of Victimology, WSV Publishing, 104 at 13 7. 
The author while emphasising the advantages of the victim offender mediation points out that this 
"requires as its foundation a form of organisation which is not directly integrated into the judiciary." 
Clause 7 of the U.N. Declaration encourages the utilization of informal mechanisms for resolution of 
disputes "where appropriate to facilitate conciliation and redress for victims." 
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mass crimes, including the crimes of genocide and crimes against humanity.96 The 

setting up of a witness and victim protection unit under the control of an 

independent and accountable agency by suitably modifying the available models, 

e.g., the one provided by the Statute for the creation of the International Criminal 

Court, becomes imperative. This ought to be built into the statutory legal 

framework itself. 

Although the Malimath Committee has recommended that: 

"the victim has a right to be represented by an advocate of his choice; 
provided that an advocate shall be provided at the cost of the state if the 
victim is not in a position to afford a lawyer". 97 

This fails to acknowledge that the present state of implementation of the 

statutory provisions concerning free legal aid in the criminal justice system leaves 

much to be desired.98 The reform of the criminal justice system as a whole will 

have to be simultaneous with the reform of the legal aid system before a victim of 

crime can be guaranteed an effective right of representation in a crimina,! trial. 

The limitation of the resources of the State in making adequate provision 

in the form of a victim assistance fund ought not to be countenanced any longer.99 

The attempt at devising a statutory scheme of witness protection will have to be 

preceded by a wide range of consultations by the law making body with not only 

victims of crime but other statutory bodies like the National Human Rights 

Commission which are plagued with a rising number of complaints. 100 The 

96 For a detailed analysis of the failure of the legal system to deal with the mass killings of 2733 Sikhs in 
Delhi in November 1984 in the wake of the riots following the assassination ofthe Prime Minister. Vrinda 
Grover, "Quest for Justice 1984 Massacre of Sikh Citizens in Delhi' (2002). 

97 Justice Malimath, Report of the Committee on Reforms of Criminal Justice System, March 2003 
at 270. 

98 See generally S. Muralidhar, "Legal Aid and the Criminal Justice System in India", thesis 
submitted 

to the degree of Doctor ofPhilosophy (April 2002). 
99 The Supreme Court has time and again negative such a plea: See State of Maharashtra v. M P. 
Vashi 

AIR 1996 SC 1. 
100 The Annual Report of the NHRC for the year 1998-99 reveals that the number of deaths in 

police custody and judicial custody were 183 and 1,114 respectively. There were 436 cases of 
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approach would also have to be multi-disciplinary involving, inter alia, sociolo

gists, law persons and professionals from the field of medicine. Given the 

endemic delays faced by litigants in the present legal system, it would be 

appropriate to develop alternative forms of dispute resolution without diluting the 

need for providing fair and equal justice to victims of crime. The United Nations 

Declaration continues to serve as a useful benchmark in reordering the criminal 

justice system to address the needs of victims of crime. 

12. MONITORING MECHANISMS101 

The Central Government regularly monitors with the State Governments 

the internal security and law and order situation and the steps being taken by them 

to ensure its effective maintenance. Various monitoring mechanisms are in place 

in the Ministry to regularly monitor internal security situation in the country 

particularly in Jammu and Kashmir, North- Eastern States and naxal affected 

areas. Annual meetings of the Chief Ministers and Chief Secretaries and Directors 

General of Police on internal security and law and order are held. Inter- State 

Zonal Council meetings are now regularly held under the Chairmanship of the 

Home Minister and among other things internal security related issues discussed. 

An Empowered Group of Ministers headed by the Union Home Minister and 

comprising select Union Ministers and Chief Ministers constituted to closely 

monitor the spread of naxalism and evolve effective strategies to deal with the 

problem. The Home Minister also holds individual meetings with the Chief 

Ministers of the States. Likewise, official level meetings are held regularly with 

individual States or groups of States. Coordination Centre meetings are taken by 

the Home Secretary every three months with the Chief Secretaries and Director 

General of Police of naxal affected States to review the naxal situation. Monthly 

meetings of Task Force on naxalism are held by Special Secretary (IS), MHA 

illegal detentions and 2,252 cases of other police excesses. The official statistics of the 
National Crime Records Bureau also acknowledges that there were as many as 78 deaths in 
policy custody and over a 100 deaths during "production" process imports/ journey connected 
with investigation": Crime in India, 2000, at 355-356. 

101 Annual Report 2005-2006, Ministry of Home Affairs, Government oflndia. 
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with the nodal officers of the naxal affected States. To address security related 

issues with the neighbouring countries; Home Secretary Level Talks are held with 

Pakistan, Bangladesh, Nepal, Myanmar and Bhutan. 

Two 'surrender schemes' have been devised in Assam, the first of these in 

1992 and the second in 1998. Chief Minister Hiteshwar Saikia's government 

launched the "1 00 Per Cent Special Margin Money Scheme" on June 1, 1992, 

with the objective of 'rehabilitating surrendered terrorists'. Benefits upto Rs. 

200,000 per individual, of which Rs. 100,000 came as a bank loan. In case of 

partnerships, the ceiling was increased up to Rs. 1, 000, 0000, of which 250,000 

constituted margin money and the balance was a bank loan. For cooperative 

societies formed by 'misguided youths', the scale of benefits was further 

enhanced toRs. 2,000,000, with margin money up toRs. 500,000, and the rest as 

a bank loan. 

The State government stood as guarantor against the bank loans. After an 

initial three-year moratorium, the loan repayment was to start in the fourth year, 

and was to be completed within eight years, including the three-year moratorium 

period. The schemes identified rehabilitation including the setting up of industrial, 

transport, agricultural, veterinary and fishery units, and other business 

undertakings. 

In India, the courts are empowered under section 357 of the Criminal 

Procedure Code to pay compensation to the victims of crime out of the fine 

imposed by the court on the offender. Under Section 359, Criminal Procedure 

Code, when any complaint of a non-cognizable offence is made to a court, the 

court may, on conviction of the accused, order him to pay to the complainant, in 

whole or in part, the cost incurred by him in the prosecution, in addition to the 

penalty imposed on him. 

Under Section 5 of the Probation of Offenders Act, 1958, the offender 

may be required, on release on probation under Section 3 or Section 4 of the Act 
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to pay compensation to the victims of crime. The Indian Penal Code has a clear 

provision for compensation to victims of crime as a specific punishment in certain 

offences. Section 140 of the Motor Vehicles Act, 1988 provides for the award of 

compensation to the injured or deceased in specific circumstances. The 

Workmen's Compensation Act, 1923 and The Personal Injuries (Compensation 

Insurance) Act, 1963 provides for compensation for injury by accident. Articles 

32,136 and 142 of the Constitution of India also provide for compensation for 

victims. 

The judiciary of India has reiterated this principle of victim compensation 

in a plethora of cases. In Hari Kishan and State of Haryana v. Sukhbir Singh102
, 

the Hon'ble Supreme Court stated thus: 

'Section 357 (CrPC) is an important provision but courts have seldom 
invoked it, perhaps due to the ignorance of the object of it. It empowers 
courts to award compensation to victims, while passing judgment of 
conviction. In addition to conviction, the court may order the accused to 
pay some amount by way of compensation to the victim who has su.ffored 
by the action of the accused This power was intended to do something to 
re-assure the victim that he or she is not forgotten in the Criminal justice 
system ... We therefore recommend all Courts to exercise this power 
liberally so as to meet the ends of justice in a better way.' 103 

The Court, however, cautioned that such compensation must be 

reasonable, fair and just, depending upon the facts and circumstances of each 

case. The quantum of compensation may be determined by taking into 

consideration the nature of crime, the veracity of the claim and the ability of the 

accused to pay. 

In Rudal Sah v State of Bihar104 the Hon'ble Supreme Court directed the 

state to pay compensation of Rs 35,000 to Rudal Sah on grounds of violation by 

the State of the Article 21 of the Constitution of the Right to Life and Personal 

liberty of Rudal Shah as he was kept in jail for 14 years even after his acquittal on 

the ground of insanity. In one case, the Supreme Court, considering the plight of 

102 Hari Kishan and State ofHaryana v. Sukhbir Singh, AIR 1988 SC 2127. 
103 Ibid at 2137. 
104 AIR 1983 SC 1086. 
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many rape victims in the country, wanted the National Commission for Women to 

draw up scheme for compensatory payment to the victims of sexual violence. 105 

The compensation directed by the court to the victims of a fatal gas leak in the 

Bhopal Gas tragedy106 in a structured manner is a case that well illustrates a point 

in this respect. 

The Malimath committee107
, appointed in 2000 to suggest new codes on 

uncharted areas of criminal jurisprudence, also aimed at providing 

recommendations for expediency and effectiveness in our criminal justice system 

and at the same time ensuring a fair trial. The present criminal justice system, 

having been devised more than a century ago, it was felt that suitable amendments 

were required, taking into consideration the continuously evolving nature of crime 

and criminals. Among its most prominent recommendations were those relating to 

provisions in the Code of Criminal Procedure for 'justice to victims'. Reflecting 

the evolution of the new jurisprudence of 'victimology', the committee suggested 

that the victims be impleaded as a party in every criminal proceeding where the 

offence is punishable with seven years imprisonment or more and also that the 

accused be entitled, as a right, to compensation from the State, irrespective of his 

victory or loss in the case. For further accentuating justice for victims, the 

Committee suggested amendments to the Criminal Procedure Code, in order to 

make our criminal justice system more efficient. 

Some of the most important ones were that the preamble to the Criminal 

Procedure Code, 1973 be amended such that it reflects the primary function of the 

courts for the search for truth. The committee further recommended that the court 

should have the freedom to extract information from the accused without duress 

and draw adverse inference against the accused if he refuses to answer. Although 

such information shall not be elicited under oath, it may be admitted as evidence 

in the trial. This recommendation was despite the fact that the accused has a 

105 Delhi Domestic Working Women's Forum v Union of India, (1995) 1 SCC 141. 
106 AIR 1992 SC 248. 
107 Justice Malimath, Report of the Committee on Reforms of Criminal Justice System, Vol 1 

(2003), Government oflndia. 
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fundamental right to silence, guaranteed by the constitution and reiterated by the 

Supreme Court in several judgments. Another controversial recommendation was 

that of modifying the present standard of proof of 'beyond reasonable doubt' to 

that of court's conviction that 'it is true'. 

Apart from the Criminal Procedure Code, the Committee also 

recommended amendments to other legislations in the criminal justice system. It 

suggested enactment of a new Police Act replacing the century old current one 

apart from creation of a dedicated police staff for investigation, improving their 

credibility through training and the modernization of the force taking into account 

the recent technological advances. In order to make the police force accountable 

to the system, it was recommended that amendments be made in the Criminal 

Procedure Code, to remove the distinction between cognizable and non

cognizable offences in relation to the power of the police to investigate offences 

and to make punishable the refusal to entertain complaints regarding commission 

of any offence. Recommended amendments to the Law of Evidence includes 

authorization by law of audio I video recording of statements of witnesses, dying 

declarations and confessions and interception of wire, electric or oral 

communication to be admissible as evidence. 

For the expedient disposal of cases, thereby ensuring timely justice for the 

victims, it recommended reduction in vacations of the Courts and working out an 

"Arrears Eradication Scheme" for the purpose of tackling all the cases pending 

for more than two years on the appointed day and in view of paucity in quality 

and quantity of judges, the committee recommended that exclusive benches for 

dealing with criminal work as also intensive training to be imparted to judges to 

make them more efficient in handling criminal cases. The committee further 

stressed on enactment of effective witness protection laws as available in other 

countries. 

343 



Pursuant to the above recommendations, the Criminal Procedure Code, 

has been amended in the year 2005 incorporating suggestions to increase the fines 

under sections 29 and 206, expansion of the pecuniary jurisdiction limit in 

summary trials under section 260, Power of Magistrate to order person to give 

specimen signatures or handwriting by insertion of section 311- A, excluding 

certain offences from compounding under section 320 and granting of 

anticipatory bail only after granting the public prosecutor an opportunity of being 

heard under section 438. However there has been no significant amendment in the 

Criminal Procedure Code, relating to victim's right to compensation and other 

support services and witness protection which formed the crux of the Committee's 

recommendations, considering that it is the need of the hour to reinforce faith of 

the society in our criminal justice system. The 'Arrears Eradication Scheme', 

which would enable expedient disposal of the tremendous backlog of cases in 

India, has also been neglected in the amended Code. 
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