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PARADIGM SHIFTS IN JURISPRUDENTIAL 

THOUGHTS IN INDIAN LEGAL SYSTEM: A STUDY OF  

A. K. GOPALAN TO MANEKA GANDHI’S CASE AND 

BEYOND 

 ABSTRACT  

Constitutionalism signifies principles that a Constitution of a Country seeks to 

enshrine within it.The journey of Indian legal system from 1950 i.e. from adoption of 

the Constitution of India till date has witnessed several transformations which are 

bound to impact the principles of Constitutionalism India follows. The journey of 

Indian legal system from 1950 till date can be divided in following phases- 

a. First phase is from 1950 to 1978, 

b. The second phase is from 1978-1991, and 

c. The third phase is from 1991 to 2020. 

These phases in Indian legal system have been categorized on the basis of different 

jurisprudential schools it manifested leading to paradigm shifts in legal system in 

India. These paradigm shifts in the Indian legal system are due to various factors like 

growing concern for the protection of fundamental rights in India, feminist 

movements worldwide and also within India, the concern for accessibility of justice 

etc. The study of these paradigm shifts in India shows that these shifts have been 

introduced by the Indian judiciary at different point of times. India attained 

independence from 200 years long British Rule and had to structure its political 

institution, economic policies etc. from the very scratch. Therefore, Indians witnessed 

a lot of trial and errors due to the policies of the Executive and Legislature. One of 

such areas of trial and error was the economic policy of India where the policy 

structure for India has been changed time and again to find out the best suited 

economic policy for the country. The changing economic policies have also been 

impacted some of the rights of Indians which eventually calls for the intervention of 

the Indian judiciary. In this backdrop the present Thesis seeks to find paradigm shifts 

in Indian legal system and the role of the Indian judiciary in it. Comparative study of 
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paradigm shifts in English legal system has also been a part of this work as Indian 

legal system has been developed in accordance with the model of English legal 

system. Therefore, the paradigm shifts in both these legal systems may have coincide 

and follow the same path of development. Pakistan and Bangladesh, being carved out 

of India, are also expected to exhibit some shifts in its legal systems due to the 

constant shifts in Indian legal system. Nepal and Bhutan are neighboring country to 

India and are also contiguous to China. Therefore, any change in the Indian legal 

system is likely to have an impact upon the legal systems of Nepal and Bhutan. 

Moreover, Nepal and Bhutan have cultural and religious similarity with China. 

Therefore, a comparative study of paradigm shifts in the legal system of Nepal and 

Bhutan has also been done. The title of this Thesis is ‘PARADIGM SHIFTS IN 

JURISPRUDENTIAL THOUGHTS IN INDIAN LEGAL SYSTEM: A STUDY OF 

A.K. GOPALAN TO MANEKA GANDHI’S CASE AND BEYOND’. 

The title of chapter I is ‘Theoretical and Conceptual Framework of 

Constitutionalism’. This chapter explains the principles of Constitutionalism. Detailed 

study of whether the Constitution of India is law has been made in this chapter. 

Chapter II is entitled ‘Evolution of the Indian Legal System and Making of the 

Constitution’. This chapter has recorded the journey of attaining the right of self-

determination by the Indians and eventually the adoption of the Constitution of India. 

Chapter III is ‘Preamble of the Constitution of India: Reflection of Legal Philosophies 

Therein’. The main issue of discussion in this chapter is whether the Preamble is a 

part of the Constitution. This chapter also focuses on the legal philosophies reflected 

in the Preamble during Constituent Assembly Debate and also during the amendment 

to the Preamble through 42nd Amendment in 1976.  

Chapter IV is entitled ‘The Journey from A.K. Gopalan to Maneka Gandhi: A Study 

from 1950-1978’. This chapter focuses on significant paradigm shifts during 1950-

1978. Twenty Supreme Court cases have been studied in this chapter. 

Chapter V entitled ‘Legal Philosophy in Post Maneka Gandhi Era: A Study from 

1978-1991’ highlights the paradigm shifts during 1978-1991. The paradigm shift in 
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this chapter is located through a study of thirty six cases delivered by the Supreme 

Court of India. 

Chapter VI is  ‘Legal Philosophy in Globalization Era: A Study from 1978-1991’ and 

focuses on the paradigm shifts in 1978-1991. Forty seven cases delivered by the 

Supreme Court of India have been studied in this chapter to locate the paradigm shift. 

Chapter VII is entitled ‘From Industrialization to Economic Liberalization: Impact of 

this Shift on the Legal Philosophy Followed by India’. In This chapter the economic 

policies of India at different stages have been studied to find out whether these 

economic policies have impacted the judgment delivered by the Apex Court of India. 

Chapter VIII focuses on ‘An Empirical Study Relating To The Extent Of Awareness 

Of Practicing Advocates Of Calcutta High Court And Siliguri Subdidvisional Court 

Regarding Use Of Jurisprudential Schools Of Thought In Their Arguments’. For the 

empirical study practicing lawyers of the High Court of Calcutta and the Sub-

Divisional Court of Siliguri have been interviewed. The questioner is annexed in the 

annexure 

Chapter IX focuses on ‘Paradigm Shifts in Dispute Resolution in India: A Journey 

from Adversarial System to Alternative Dispute Resolution’. In this chapter the 

researcher tries to find out whether there is any paradigm shift from court annexed 

dispute resolution to A.D.R. in India. 

Title of chapter X is ‘Constitutional Transformation in English Legal System’. In this 

chapter the researcher tries to find out whether the paradigm shifts in India coincide 

with the paradigm shifts in English legal system. 

Chapter XIrecords ‘Constitutional Transformation in SAARC Countries’ with special 

reference to Pakistan, Bangladesh, Nepal and Bhutan. 

In Chapter XII the researcher has summed up the conclusion of the research work and 

also provided suggestion. 
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Therefore, this research work is carried out with an objective to study the paradigm 

shifts in the jurisprudential thoughts in judicial pronouncements in India. The study of 

this nature was felt essential to map the silent jurisprudential shifts that occurred in 

unbeknown to the judiciary, subtly and silently. This also marks the shift of thought in 

the society. After independence the Indian judiciary continued the British legacy of 

largely analytical jurisprudence. With the eventual socio political changes in the 

Indian polity, the judicial thinking also changed. The researcher in this work has 

examined and located these shifts in the judicial thinking of Indian legal system. 
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PARADIGM SHIFTS IN JURISPRUDENTIAL 

THOUGHTS IN INDIAN LEGAL SYSTEM: A STUDY OF 

A.K. GOPALAN TO MANEKA GANDHI’S CASE AND 

BEYOND 

 

INTRODUCTION 

EVOLUTION OF THE PROBLEM- Evolution of law is so ingrained in a legal 

system that the legal fraternity is not conscious of this transition. Law changes its role 

according to the nature of the society, technological environment of its time and often 

is not expressed in many words. Therefore, a legal system is not consciously aware of 

the jurisprudential paradigm shift that occurs over a period of time. The evolution of 

any primary society including Indian society is from customary practices to formal 

legal and judicial institutions. In India the western model of formal legal and judicial 

system was introduced by British. However, this transformation did not take place in 

one day and took several years to be what it is now. At the time of setting up of 

formal legal system in India British rulers were deeply influenced by jurists like 

Francis Bacon, William Blackstone and Edward Coke and several other leading 

thinkers. This was the time when the process of moving away from the church and 

divine law started, and the role of the monarchy was questioned. On similar policy the 

British thought it prudent not to interfere with the customary, religious laws in India. 

As a result they allowed the Indian to be ruled by Indian law and British subjects in 

East India to be ruled by the English law and distinguished between personal laws and 

public law. Therefore, in India they literally introduced diarchy under the Government 

of India Act, 1919, applicable for the provinces of British India. It marked the 

introduction of the democratic principle into executive branch of the British 

Administration of India. This was the forerunner of India’s full provincial autonomy 

under Government of India Act, 1935 and thereafter Indian Independence Act, 1947. 

This was the process through which the British successfully imbued the Indian Legal 

System with strict positive philosophy of law. 
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The reflection of strict positive approach to law was observed in one of the first 

constitutional issue to be decided by the Supreme Court of India. It arose out of the 

detention of A.K. Gopalan under the Preventive Detention Act, 1950. In A.K. 

Gopalan v. The State of Madras1 the petitioner filed a writ of habeas corpus under 

Article 32 of the Constitution of India challenging his arbitrary detention under the 

Act of 1950. During the proceeding of the case several Fundamental Rights 

guaranteed under the Indian Constitution were discussed at length. One of the 

important issues before the Court was that the Preventive Detention Act, 1950 

imposed unnecessary and arbitrary restrictions upon the personal liberty guaranteed 

under Article 19 of Constitution of India. Besides personal liberty, issues related to 

‘natural justice’ and ‘procedure established by law’ were also discussed. However, the 

Apex Court applied literal interpretation of Indian Constitution and upheld the 

detention of A.K. Gopalan as intra vires thereby upholding the validity of the 

impugned Act. The trend of narrow/ literal  interpretation of chapter III of the 

Constitution of India by the judiciary was followed more or less consistently till 

Kharak Singh v. State of U.P.2 

 A method of understanding the legal philosophy followed by a given legal system is 

the Constitution of that nation and the manner in which it is interpreted. The strict 

interpretation of the Constitution as an imperative command is a unique feature of the 

positivist school of thought. Positivist school of thought features the source of law as 

an imperative command of the sovereign. This was the age when the judiciary 

interpreted the law ‘as it is posited’ by the sovereign rather than ‘as it should be’ in 

spirit. Bentham in his book ‘Of Laws in General’ asserted that law is an assemblage 

of the volition of the sovereign of a state. John Austin in his book ‘The Province of 

Jurisprudence Determined’ has laid down that law is given by the political superior to 

political inferior. According to Austin, the sovereign is not in the habit of obeying any 

human inferior to it nor to any like superior. According to the positive school of 

thought, law is the command of a sovereign. Thus, a norm in order to be a law does 

not need to have moral consideration in it. When internal emergency was declared in 

1975, the right to life under Article 21 of the Constitution of India, along with other 

fundamental rights enshrined under part III of the Constitution was also suspended. In 

 
1  A.K. Gopalan v. The State of Madras  AIR 1950 SC 27 
2 Kharak Singh v. State of U.P  AIR 1963 SC 1295 
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the resultant oppression and violation of fundamental and human rights during that 

period certain questions regarding the strict nature of the imperative command of the 

sovereign were raised. 

The consequence of following the strict positive philosophy was evinced during the 

emergency period when arbitrary decisions of  the government could not be 

challenged. More importantly the Right to Life (Article 21) guaranteed in the 

Constitution of India was also suspended. 

The judiciary also came to be questioned upon its inability to protect the fundamental 

and human rights of the people in the oppressive regime during the emergency period 

and common people were on the verge of losing faith in the judiciary. 

In 1978 in Maneka Gandhi v. Union of India3 the interpretation of Article 19 and 21 

of the fundamental rights by the judiciary was in question. For the first time the court 

looked afresh at the foundational need of following the principles of natural justice in 

‘procedure established by law’ in order to restrain the arbitrary and oppressive use of 

power by the sovereign. Therefore, it limits the power of sovereign through the use of 

principle of law enshrined natural law school of thought. 

In a pluralistic society like India it became necessary to address and reconcile the 

conflicting interests amongst different communities and religions. The socio political 

situation of India during Post Kharak Singh’s case4 questioned the assertion of 

positive school that ‘law does not need to have morality attached to it’. People were 

no longer ready to accept the law just because it had been originated from a political 

superior. Thus, the seed of transition was sowed during this period wherein the 

principles of natural law become a sine qua non of the legal system and law was 

infused with moral considerations.  

The rethinking regarding the relationship of mortality in law had the effect of 

containing the unbridled and arbitrary power of the sovereign to a very large extent 

and resulted in a paradigm shift in the legal philosophy in India. Though the source of 

law continued to be the sovereign, its powers were limited by the doctrine of natural 

justice. 

 
3 Maneka Gandhi v. Union of India  AIR 1978 SC 597 
4 Kharak Singh v. State of U.P   AIR 1963 SC 1295 
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The general tendency immediately after Indian independence while interpreting the 

provisions of the Indian Constitution reflects the ideology of analytical school in the 

form of a post colonial legacy. This was not only reflected in the judicial process but 

also by eminent jurists like H.M. Seervai. Until 1967 Seervai in the first edition of his 

book ‘Constitutional Law of India’ stuck to the positivist ideology of Constitutional 

interpretation.5 H.M. Seervai went further defending the majority view in A.K. 

Gopalan v. State of Madras6 that Article 19 should be read separately from Article 21. 

Therefore, the phrase ‘personal liberty’ in Article 21 does not include rights 

guaranteed in clause 1 (a) to (g) of the Article 19. Till Maneka Gandhi’s case the view 

that was endorsed both the judiciary and lawyers alike was that the court is bound by 

the law as commanded by the Sovereign and there is no scope for further 

interpretation of any constitutional provision in order to find out the spirit of the 

Constitution. However, the Maneka Gandhi case ushered in the era where the 

procedure established by law mandatorily had to adhere to the basic principles of 

natural justice and universal human rights principles of liberty, equality and justice 

received a fresh look and acceptance. Yet the focal concern remained only about the 

legality of law and not the morality of it. Therefore, whenever the court tried to 

incorporate the abstract theories of natural law and morality into any adjudication 

relating to the validity of laws, they faced strong challenges. The dissenting views in 

cases till Maneka Gandhi are proofs that there have been an implicit and alternative 

thinking opposing the strict positivist approach. The dissenting view of Fazl Ali J. in 

A.K. Gopalan case7 reflects this very fact that law can not be assumed to exist to the 

exclusion of morality.  

 
5Vekat Iyer,  Constitutional Perspective: Essays in Honour and Memory of H.M. Seervai, 40, 

(Universal Law Publishing Co. Pvt. Ltd., 2001). 
6 A.K. Gopalan v. State of Madras  AIR 1950 SC 27 
7 ‘It seems obvious to me that preventive detention amounts to a complete deprivation of the right 

guaranteed by article (19) (d). The meaning of the word "restriction" is to be considered with reference 

to the second question and I think that it will be highly technical to argue that deprivation of a right 

cannot be said to involve restriction on the exercise of the right. In my opinion, having regard to the 

context in which the word "restriction" has been used, there is no antithesis between that word and the 

word "deprivation." As I have already stated, restraint on the right to move can assume a variety of 

forms and restriction would be the most appropriate expression to be' used in clause (5) so as to cover 

all those forms ranging from total to various kinds of partial deprivation freedom of movement. I will 

however have to advert to this subject later and will try to show that the construction I have suggested 

is supported by good authority;- observation of Fazl Ali J. in A.K. Gopalan v. State of Madras AIR 

1950 SC 37. 

https://indiankanoon.org/doc/1218090/
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A further shift occurred when 42nd Amendment to the Constitution of India, India was 

expressly declared India to be ‘Socialist State’. This shifted the focus from source of 

law to the function of law. A further emphasis to this approach was added by the 

doctrine of public interest litigation developed by Justice P.N. Bhagwati and the tool 

of judicial activism used by judges like Justice V.R. Krishna Iyer and others. These 

two developments also altered the doctrine of strict locus standi. Epistelary 

jurisprudence was recognized as a part of judicial process. The journey from strict 

positivism to socialism does not conclude here but is marked by another major 

paradigm shift in the globalised and the digitized world. This globalised and digitized 

world is marked by the growth of multinational corporations. During this period India 

has shifted from Socialist Welfare State towards privatization. Capitalism in various 

forms and dimensions become evident. Therefore, the space for sovereign activity is 

shrinking further. 

STATEMENT OF PROBLEM- Research is not always for finding a solution to a 

problem. Research in jurisprudence does not seek a solution to a problem rather 

explains the nature, characteristics and/or function of law. Research in jurisprudence 

may be undertaken to discover and highlight  a pattern in the unplanned or order in 

confusion and chaos. In the present research work there is no specific problem to 

which a solution is to be found. The present research work seeks to discover the 

jurisprudential pattern the judiciary is etching for the last seventy years that has 

influenced the legislature and the executive. The researcher also seeks to verify the 

general belief that India still follows the school of classical positivism. 

The paradigm shifts occurred from 1950 till date has not been the result of conscious 

planning or any policy decision. So the legal fraternity is not conscious regarding the 

shifts. Yet these shifts are legally valid and validated by common acceptance. This 

unique phenomenon is the focal point of the present study. 

RESEARCH QUESTION- In order to persue the present research work the 

following research questions are framed- 

1. What was the legal philosophy that was followed between 1950-1978? 

2. What changes have occurred between 1978 to 1991? 

3. What shifts in legal philosophy evidenced post 1991? 

4. What was the stand taken by the Indian judiciary on issues of law and moral? 



xxxvi 
 

5. Are these paradigm shifts cause or consequences of judicial over reach? 

HYPOTHESIS- Different schools of thoughts/ legal philosophies are being followed 

by the Indian Judiciary. There has been constant shift in the legal theories followed by 

Indian legal system as is reflected in the various judgments by the judiciary since 

1950. These shifts are triggered at the judicial level that have influenced the 

legislative or executive promulgations and actions and to that extent these shifts are 

transcendental and metaphysical in nature. There is a flexibility and liberty of thought 

and judicial actions that enabled the Indian legal system to keep pace with the 

demands of the changing society. 

METHODOLOGY- The methodology followed in the present research work is 

primarily doctrinal in nature with a small segment of empirical study.  

The research being primarily of doctrinal nature, the researcher has used books and 

articles accessed from various libraries, like library of the Department of Law, 

University of North Bengal, Central Library of the University of North Bengal, library 

of National University of Juridical Sciences, Kolkata, National Library, Kolkata, 

British Council Library, Kolkata, library of Calcutta University and the library of 

Indian Law Institute, New Delhi.  

Case laws were chosen purposively and chronologically taking care to keep the 

jurisprudential aspect in mind. The empirical study was proposed to be done with the 

judges but permission for the same was not available. So an empirical study with 

practicing advocates of Calcutta High Court and the Sub-Divisional Court at Siliguri 

was undertaken. The method was snowball sampling of those advocates who were 

willing to be interviewed and referred the researcher to those like minded advocates 

who were willing to be interviewed. 

Therefore, the methodology followed in the present work is both doctrinal and 

empirical in nature. 

FOOTNOTE- ILI format of footnoting has been followed while citing sources. 

OBJECTIVE OF THE STUDY- Jurisprudence is the foundation upon which a legal 

system is built, laws are framed, and judgments are delivered. The legal fraternity in 

India especially the litigators and the judges are not conscious of the jurisprudential 
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principles they are using nor are they aware of the jurisprudential impact. The 

researcher seeks to discover a pattern in this unplanned jurisprudential activity, an 

order in the chaos of unaware jurisprudential and judicial activity.  

SCOPE OF THIS STUDY- This researcher has done case studies in order to show 

how unconsciously transition takes place in Indian Legal system. In this research 

work three phases of transition have been pointed out & these are  

(a) Journey from the drafting of the Indian Constitution (1947) to A.K. Gopalan Case 

(1950) era,  

(b) Journey from A. K. Gopalan (1950) to ManekaGandi (1978) case, &  

(c) Post Maneka Gandhi case (1978) to privatization era and beyond. 

LITERATURE REVIEW- The researcher has referred following literatures during 

this research work- 

BOOKS REFERRED 

1. Abhinav Chandrachud, Supreme Whispers: Conversations with Judges of the 

Supreme Court of India, (Viking by Penguin Random House, India, 2018). 

In 1980, a brilliant American scholar, George H. gadboi Jr. met five judges of the 

Supreme Court of Indi. The judges gave him astonishing details about what they 

thought of their colleagues, about the inner working and the politics of the court, their 

interactions with the government and the judicial appointments process. Gadboi 

visited India again and completed almost 116 interviews of several judges. Gadboi 

took down handwritten notes and later on preserved it through typing it. Relying on 

these typewritten interviews the author, Abhinav Chandrachud, sheds light on a 

decade of politics, decision making and legal culture of the Supreme Court of India.  

The present research has studied the legal culture of the Supreme Court of India to 

understand how far that has impacted a judicial pronouncement. The another reason 

of referring the abovementioned work is that to find out whether this inter-personal 

rivalry of Supreme Court judges had any impact upon any judicial pronouncement for 

example whether there was any unnecessary concurrent judgment or any dissenting 

opinion because of it.  
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2. Amy Street, Judicial Review and the Rule of Law: Who is in Control?, (The 

Constitution Society, 2013) 

This book has highlighted the role of English judiciary pre and post enactment of 

Human Rights Act, 1998. While discussing the role of the judiciary the book has also 

done a detailed analysis of the role of the government proposals undermining the rule 

of law in United Kingdom. 

The researcher has studied English case laws pre and post 1998 to show how the 

power of the Judiciary in United Kingdom has been evolved. The power of judicial 

review by the English court has been expanded post 1998.  

3. Ashok Anand, One vs All: Beware Mr. Prime Minister, It’s India Impossible 

(Notion Press, Chennai, 2016). 

This book has highlighted the economic policies adopted by the government of India 

at different point of time. Indian government adopted restricted industrialization as 

economic policy immediately after independence. However, the policy did not work 

for India and resulted into various scams. The author of this book has pointed out 

those scams which took place by the government officials, sometimes by political 

leaders, while allowing (i.e. issuing license) industries to enter Indian market. The 

author did not confine his work till controlled industrialization but also considered 

nationalization period and the era when India was waiting to welcome privatization.  

The present research has referred this abovementioned work to understand the shift 

and the reason of shift of one economic policy to another. The researcher also studied 

significant case laws to understand how the Indian judiciary has responded to these 

shifts in the Indian economic policy. 

4. A.V. Dicey, An Introduction to the Study of the Law of the Constitution, 

(Macmillan Press Ltd, London, 1979). 

This book is an introduction to the law of the constitution; it does not pretend to be 

even a summary, much less a complete account of constitutional law. It deals only 

with two or three guiding principles which pervade the modem constitution of 

England. This book emphasizes the doctrines (such, for example, as the sovereignty 
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of Parliament) which are not only the foundation of the existing constitution, but have 

also constantly illustrated English constitutionalism by comparisons between it and 

the constitutionalism on the one hand of the United States, and on the other of the 

French Republic.  

5. B. Shiva Rao, The Framing of India’s Constitution: A Study, (N.M. Tripathi 

Private Ltd., Bombay) 

This book is an exhaustive book on the commentary on the Constitution of India. In 

this book a study of each Article including the Preamble has been made by the Project 

committee consisting of B. Shiva Rao the Chairman, V.K.N. menon, J.N. Khosla, 

K.V. padmanabhan, C. Ganeshan and P.N. Krishna Mani as members. There were 

two research officers i.e. Subhash C. Kashyap and N.K.N. Iyengar in the Project 

Committee. 

The researcher has referred this work to understand the drafting of the Constitution of 

India. The present research focuses on the study of principles as followed during 

drafting the Constitution of India and whether there is any shift in those principles 

later on. 

6. Chintan Chandrachud, Balanced Constitutionalism, (Oxford University Press 

published in India, New Delhi, 2017). 

The Human Rights Act, 1998 enacted by the United Kingdom legislature has widened 

the power of judicial review of the English judiciary. Unlike systems of Parliamentary 

sovereignty and Judicial Supremacy it promised a new ‘balanced’ model for the 

protection of rights which conferred Courts with the limited power of judicial review 

of United Kingdom legislations. This book examines the promise of the new model 

against its performance in practice by comparing judicial review under the HRA to an 

exemplar of the old model of judicial review, the Indian Constitution. Balanced 

Constitutionalism could not be achieved through the legislative rejection of judicial 

decision making about rights. Instead the nature of remedy provided under HRA 

enables British courts to assert their genuine interpretations of rights in situations in 

which Indian courts find it difficult to do so.  
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In the present research work the researcher has done a comparative study of Indian 

legal system and English legal system. However, the focus of that comparative study 

is to find out whether the shifts in both these legal systems took place almost at a 

same time. The researcher also studies whether the nature of these shifts in both these 

legal systems are of similar nature. 

7. Chintan Chandrachud, The Cases That India Forgot, (Juggernaut, New Delhi, 

2019). 

In this book Chintan Chandrachud has taken us behind the scenes and told us stories 

of ten extraordinary and dramatic legal cases from 1950s to the present that have been 

faded away from public memory. This book has shown an unexpected picture of the 

judiciary. The Courts are not always on the right side of history or justice and they 

always do not have the last word on the matters before them. The author has also 

highlighted the interference by the other organs of the government while the court is 

dispensing with a case. The author has mentioned ten case laws that are worth 

mentioning, either for its political significance or for the change it brought along with 

it in the Indian legal system.  

The present, besides referring these ten significant case laws, referred other cases as 

well who have shaped the Indian legal system and facilitated the various shifts. The 

researcher did not only analyze the judgment s but also made an extensive study of 

the voting behaviour of judges in respective case laws. 

8. Constituent Assembly Debates, Book Number 2, Volume No VII, 6th 

December to 13th December, 1948. 

Article 21 of the Indian Constitution was initially Article 15 of the Draft Constitution. 

There was a debate as to which phrase between ‘according to the procedure 

established by law’ and ‘due process of law’ would prevail in Article 15 of the Draft 

Constitution of India. Kazi Syed Karimuddin, one of the members of the Draft 

Committee of the Indian Constitution, was of the view that substitution of the phrase 

‘due process of law’ with ‘according to procedure established by law’ would lead to 

great injustice. According to him this substitution meant end of the duties of court.  
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However, it was voted in the Constituent Assembly that the phrase ‘except according 

to the procedure established by law’ would prevail and Article 15 was voted to be 

added to the Indian Constitution.  

9. Dr. Andrew Blick, Entrenchment In The United Kingdom: A Written 

Constitution By Default, (The Constitution Society, Great Britain, 2017). 

In this book the author has discussed the legal system of the United Kingdom. The 

focus of this book is the legal entrenchment in the United Kingdom. Legal 

entrenchment is a process by which statutory law is protected against any amendment 

or repeal by the bare majority of members of the legislature. Legal entrenchment is 

basically a limitation upon the amending power of the Parliament of United Kingdom. 

The author has pointed out the significance of legal entrenchment in the legal system 

of the United Kingdom. Thus, in the absence of any written Constitution, legal 

entrenchment provides a stronger protection to UK laws. 

The present work has taken reference of this legal entrenchment in the United 

Kingdom. However, the focus of the research work is paradigm shifts in the legal 

system of the United Kingdom.  

10. Dr. L.M. Singhvi, Evolution of Indian Judiciary, (Bhanu Printers, Delhi, 2012) 

Judicial institutions evolved in India in the context of India’s Social, economic and 

political conditions and because of the reception of the legal concepts and institutions 

known to English and Scottish judges, lawyers and administrators. The Constitution 

of India is a glorious achievement of national consensus and national commitment. 

The Supreme Court of India is said to have fulfilled its constitutional ethos. However, 

there have been notable aberrations during Emergency and in some other cases by 

enlarging the scope of Judicial Review. In this book the author has highlighted the 

role of the Indian judiciary, the Supreme Court of India in specific, in providing full 

access to the rights guaranteed under the Constitution of India.  

In the present research the researcher has also studied the Indian case laws but the 

purpose of that is to locate any transformation in the legal thoughts of India. The 

abovementioned book has pointed out that there were aberrations in the judicial 

pronouncements during some period in India. The researcher tries to find out the 
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factors leading to such aberrations. The researcher, while studying the reasons for 

different (sometimes contradictory)  judgments pronounced by the Supreme Court of 

India, has studied the pattern of voting of judges in each case laws. 

11. Edgar Bodenheimer, Jurisprudence: The Philosophy and Method of the Law, 

(Universal Law Publishing Co. Ltd., Delhi, 2009). 

When Edgar Bodenheimer’s book, Jurisprudence: The Philosophy and Method of the 

Law, was published in 1962, it received extraordinary reviews. It was called by one 

commentator “a profoundly scholarly, clearly written and thoroughly unpretentious 

contribution to the literature of jurisprudence.” Because there have been significant 

developments in analytical jurisprudence and in the legal philosophy of values, 

Bodenheimer has brought his book up to date. 

Part I now includes a discussion of important recent contributions to jurisprudence. 

Part II has been largely rewritten to give more extensive consideration to the 

psychological roots of the need for order and quest for justice, the conceptual scope 

and substantive components of the notion of justice, and the criteria for validity of the 

law. Part III of Bodenheimer’s study is concerned with the problems of legal method 

and the modes of legal reasoning. 

12. George H. Gadboi Jr., Judges of the Supreme Court of India (1950-1989), 

(Oxford University Press published in India, New Delhi, 2011). 

George H. Gadboi Jr. (1963-2017) was a Political Scientist at the University of 

Kentucky, U.S.A. He has been close observer of judges of Supreme Court of India for 

more than a half century. In this book the author has presented biographical essays for 

each of the first ninety three Supreme Court judges who served in the period between 

1950-1989. This book is based on the interviews conducted by Gadboi with sixty four 

of sixty eight judges who were alive in 1980. The author met relatives, friends and 

associates to gather information about deceased judges. This book has made an 

attempt to study the background character of each judge and to find out whether their 

judgments were influenced by it. 

In the present research the researcher has studied the voting behaviour of judges to 

locate any shift in the Indian legal system. The researcher has not considered the 
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background characteristics of a judge to understand his/her voting behaviour. The 

pattern of voting behaviour has been studied as manifested in several case laws for a 

period of 1950-2020. 

13. George Sharswood, Commentaries on the Laws of England by William 

Blackstone, (J.B. Lippincott Company, Philadelphia, 1983). 

This book is an influential 18th Century treaties on the common law of England by Sir 

William Blackstone. The Commentaries were long regarded as the leading work on 

the development of English law and played a role in the development of the American 

legal system. They were in fact the first methodical treatise on the common law 

suitable for a lay readership since at least the Middle Ages. The common law of 

England has relied on precedent more than statute and codifications and has been far 

less amenable than the civil law, developed from the Roman law, to the needs of a 

treatise. The Commentaries were influential largely because they were in fact 

readable, and because they met a need. 

14. Granville Austin, The Indian Constitution: Cornerstone of a Nation, (Oxford 

University Press published in India, New Delhi, 2020) 

In this book Granville Austin, one of the experts on Indian Constitution, examines 

ideals, motivations and vision of the members of the Constituent Assembly. The 

author analyses the extent to which the members of Drafting Committee were 

successful in articulating India’s goals and designing the government structure for 

newly independent nation. The significance of principles embedded in the 

Constitution of India has been highlighted in this book. 

The present research is different from the abovementioned work as the researcher in 

this work has highlighted the transformation in legal philosophies in India. The focal 

point of this research is Indian case laws that have been catalyst in bringing these 

shifts in the legal system of India. The researcher has also made a comparative study 

of English Legal system and four SAARC countries i.e. Pakistan, Bangladesh, Nepal 

and Bhutan. 

 

https://en.wikipedia.org/wiki/Precedent
https://en.wikipedia.org/wiki/Statute
https://en.wikipedia.org/wiki/Civil_law_(legal_system)
https://en.wikipedia.org/wiki/Roman_law
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15. Jim McConalogue, Rebalancing the British Constitution: The Future for 

Human Rights Law, (Civitas, London, 2020) 

This book emphasizes upon the development of human rights law regime post 

enactment of the Human Rights Act, 1998 in United Kingdom. As a result of many 

years campaigning by lawyers, judges, international right activists and pressure 

groups the 1998 Act was enacted by enabling the English judiciary review U.K. 

legislation on the ground of human rights violation. Post Brexit the demand faced by 

the United Kingdom government is that of a demand of written Constitution along 

with the text of Human Rights Act, 1998. Moreover, post Brexit the HRA, 1998 

requires significant updates.  

The researcher has referred the abovementioned work to show how these changes 

have facilitated various shifts in the English legal system. In this research these shifts 

in the English legal system have been explained in terms of jurisprudential schools. 

The changing demand of the people of United Kingdom has also been highlighted to 

show the driving force behind any change in the system. 

16. Justice Markandey katju, Whither Indian Judiciary, (Bllomsbury India, New 

Delhi, 2018). 

The book presents comprehensive and analytical inside view of the Indian Judiciary. 

Justice Katju has traced the evaluation of law and proceeded to analyze the same. 

Justice Katju in this book has analyzed matters of critical importance like judicial 

appointments, delays in justice, challenges faced by the Indian Judiciary. This book 

also addresses matters like judicial corruption and also propagates some novel 

propositions. In other words the author, Justice Katju, has shared his experience of 

judgeship in this work.  

The present research work has referred the analytical point of view of the author in 

explaining the case laws which shaped the Indian legal system. However, the focus of 

the present research work differs from the abovementioned work to the extent that the 

researcher focuses on the shifts caused due to these judicial pronouncements in India.  
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17. Justice R. Banumathi, Judiciary, Judges and The Administration of Justice, 

(Thomson Reuters, printed at Greater Noida, India, 2020). 

This book is authored by Justice R. Banumathi. Justice Banumathi has elaborated 

upon values of Indian judiciary and these are judicial review, judicial accountability, 

honesty and integrity, judicial ethics, impartiality and conscious objectivity, and 

probity of conduct required by judges. This book has highlighted that the judges and 

lawyers must dedicate themselves to the cause of justice and must always adhere to 

the values embedded in the Constitution of India. This book has also emphasized 

upon the necessity of adopting technology for better Case Management and Court 

Administration to take the judiciary to higher level of efficiency.  

The present research work has taken reference from this book. However, the focus of 

this research is shifts in Indian legal system and to find out what caused those shifts. 

The researcher studies the role of the judiciary in facilitating those shifts in the legal 

system of India. 

18. Lord Denning, The Due Process of Law, (Aditya Books Private Limited, New 

Delhi, 1993). 

Two central themes running through this book are-  

a. working of various measures authorized by the law so as to keep the streams 

of justice pure, i.e. contempt of court, judicial enquiries, and the power of 

arrest and search, 

b. the second one is the recent development in family law, focusing particularly 

on Lord Denning’s contribution to the law of husband and wife. These broad 

themes are elaborated through a discussion of Lord Denning’s own judgments 

and opinions on a wide range of topic. 

The present research refers these judicial pronouncements by Lord Denning to explain 

the causes and the timeline of shifts in English legal system. Besides referring Lord 

Denning’s judgments the present research also considered various other landmark 

English case laws which facilitated the change in English legal system.  
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19. Lord Denning, What Next In The Law, (Aditya Books Private Limited, New 

Delhi, 1993). 

This book opens with stories of great reformers of the Past for example, Henry 

Bracton, Sir Edward Coke, Sir William Blackstone, William Murray and Lord 

Brougham. Subsequently this book focuses on details as to proposal regarding reform 

in various areas of English law for example, trial by jury, legal aid, personal injuries, 

libel, privacy and confidence. Lord Denning has also shared his idea of Bill of Rights. 

Finally the author treated the key issues of the misuse of power by the organs of the 

government.  

The present research work has referred the abovementioned work while doing 

comparative study of English legal system. The researcher emphasizes upon the time 

period of shifts in English legal system and the causes of those shifts. This research 

also seeks to find out whether the shifts in English legal system are concurrent with 

the shifts in Indian legal system or preceding it.  

20. Lord Hailsham, Halsbury’s Laws of England, Vol 8 (2), (Butterworths, 

London, 1996). 

Halsbury's Laws of England is a uniquely comprehensive encyclopedia of law, and 

provides the only complete narrative statement of law in England and Wales. It has an 

alphabetised title scheme  covering all areas of law, drawing on authorities 

including Acts of the United Kingdom, Measures of the Welsh Assembly, UK case 

law and European law. It is written by or in consultation with experts in the relevant 

field. Volume 8 of the Halsbury’s Laws of England has been referred in this research 

work. 

21. M.D.A. Freeman, ‘Lloyd’s Introduction to Jurisprudence’, (Sweet & Maxwell, 

London, 2001). 

This book is one of the leading textbooks on Jurisprudence covering the whole-field 

of jurisprudence. It combines an authoritative text with extracts from a huge variety of 

authors, extracting the works of more than a hundred jurists. It also gives critical 

insight into the texts with detailed and well-documented introductory sections.  

https://en.wikipedia.org/wiki/Law_in_England_and_Wales
https://en.wikipedia.org/wiki/Statutory_law
https://en.wikipedia.org/wiki/Measure_of_the_National_Assembly_for_Wales
https://en.wikipedia.org/wiki/Case_law
https://en.wikipedia.org/wiki/Case_law
https://en.wikipedia.org/wiki/European_Union_law
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22. M. P. Jain, Indian Constitutional Law, (LexisNexis, Butterworth Wadhwa, 

Nagpur, 2010). 

The author in this book has stated in detail the journey of Article 21 of Indian 

Constitution from A. K. Gopalan case to Maneka Gandhi case. Author in this book 

has discussed the phrase ‘due process of law’. According to the author the word ‘due’ 

in this phrase has been judicially interpreted as just, proper, reasonable. It was also 

mention3ed in this book that the phrase ‘due process of law’ had a mention in the 

Draft Constitution. However, it was dropped later on and the new phraseology 

‘procedure established by the law’ was introduced.  

23. Prashant Bhushan, The Case that Shook India: The Verdict that Led to the 

Emergency, (Penguin Books, Gurgaon, 2018) 

This book is on the landmark case that disqualified the election of Mrs. Indira Gandhi 

as Prime Minister. The landmark case Indira Gandhi v. Raj Narain led to the setting 

aside of Prime Minister’s election for the first time in independent India followed by 

emergency. The Author Advocate Prashant Bhushan, in this book, has provided blow-

by-blow account of the goings-on inside the courtroom as well as maneuverings 

outside it. 

The researcher has taken this detailed analysis of Indira Gandhi v. Raj Narain case in 

consideration to examine the sudden shift in Indian legal system after Keshavananda 

Bharti decision followed by an emergency. 

24. Rajeev Dhavan, Amendment: Conspiracy or Revolution, (wheeler Publication, 

Allahabad, 1978). 

This book focused on the Constitution (Forty Second Amendment) Act, 1976 which 

took place during the emergency and brought several changes to the Constitution of 

India. This amendment is criticized because it endeavoured to increase the power of 

the centre than the states, oust the jurisdiction of the court in large number of matters, 

increase the emergency powers of the centre and restrict some of the fundamental 

rights. The author in this book has stated that this amendment was introduced to 

replace the parliamentary form of government to presidential form of government.  
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The present research has referred this work to understand whether there was any shift 

in the legal philosophy of India due to this amendment. How far the Forty Second 

amendment has impacted and/or facilitated the legal developments in India. 

25. Roscoe Pound, ‘Jurisprudence’, Vol III, (St. Paul, Minn. West Publishing Co., 

1959) 

In this book the concept of ‘Interest’ has been divided into 2 broad heads. i.e. 

Individual and Social. According to the author there are conflicting interests in the 

society. The function of law is to resolve those conflicts. 

This book has been referred by the researcher while dealing with the sociological 

school of law. The present research work emphasizes upon the paradigm shifts in 

Indian legal system and found the prevalence of sociological school of thought. 

26. R. W. M. Dias, Dias Jurisprudence, (Butterworth, New Delhi, 1994) 

This book has covered both the legal theories and the legal concepts. The researcher 

has referred the legal theories from this book. 

27. Samaraditya Pal, India’s Constitution: Origins and Evolution, (Lexis Nexis, 

Haryana, 2015). 

This book has studied the Constitution of India and has considered the Constituent 

Assembly Debates, Lok Sabha Debates on Constituional Amendments and Supreme 

Court judgments. This book comes in separate volumes discussing several topics in 

each volume. The author has made a detailed and analytical study of the Constitution 

of India as it is not only about the CAD or Lok Sabha Debates but also includes the 

Supreme Court judgments. 

The researcher has referred the abovementioned work to find out whether there the 

intention of the drafting committee of the Constituent Assembly has been 

acknowledged by the Supreme Court of India while interpreting the Constitution. 

However, The research also focuses on the shift that took place in Indian legal system. 
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28. Surendra Bhandari, Self-Determination & Constitution Making in Nepal: 

Constituent Assembly, Inclusion & Ethnic Federalism, (Springer, Singapore, 

2014). 

This book is focused on the journey of constitution-drafting in Nepal. The author has 

shown how the political changes ushered in Nepal calling for a change in the 

Constitution. The book is exhaustive on topics like setting up of constituent assembly 

for drafting the constitution, abolition of monarchy eventually in Nepal, nation 

building and inclusion of various ethnicities in the Constitution of Nepal. One of the 

most important topics discussed by the author in this book is the issue of self-

determination of Nepali people. Therefore, from that point of view the book is quite 

exhaustive and gives a bird’s eye view of the political developments in Nepal from 

1950 to 2010. 

The researcher in the research has focused not only on the political developments, but 

also the legal developments in Nepal. Thus, the present research has considered the 

role of the judiciary in the constitutional developments in Nepal. The focus of this 

research is to find out whether there was any shift in the Nepali legal system and if 

there was then what was the contribution of the judiciary of Nepal in it. 

29. A Constitutional Crossroads: Way Forward for the United Kingdom by the 

Bingham Centre for The Rule of Law (British Institute of International and 

Comparative Law, London, 2015) 

The United Kingdom has reached a constitutional crossroads. Scotland’s vote in 2014 

to remain a part of the Union was made in the light of an offer by political leaders of 

an unprecedented degree of home rule. Transfer of power to the Scottish Parliament 

has transformed the relationship between four parts or nations of the Union. Thus, the 

United Kingdom is called for making a new arrangement for devolution of power 

amongst the Parliaments of four nations of the Union.  

The researcher has referred this book to show the extent of devolution of power 

amongst nations of the Union. The history and the development of English legal 

system have been discussed in detail. One of the unique features of United Kingdom 

is that it consists of four nations i.e. England, Wales, Scotland and Northern Ireland. 

The researcher has confided the comparative study to the legal system of England and 
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Wales. The significance of the abovementioned book is that it helps in understanding 

the arrangement of devolution of power amongst four nations of the United Kingdom. 

This arrangement of devolution of power amongst different nations of Union can not 

be found in India. Therefore, the same requires a special mention and needs to be 

discussed separately.  

30. V. N. Shukla, Constitution of India, (Eastern Book Company, Lucknow, 2013) 

In this book the author has provided interpretation of the Article 21 of the Indian 

Constitution. The author has also discussed in detail the expanding horizons of Article 

21 of Indian Constitution. 

The present research work has referred various case laws from this book. However, 

this book does not discuss anything about the shifts in Indian legal system which is 

the focus of the present research work. 

31. Zia Mody. 10 Judgments that Changed India, (Penguin Group, New Delhi, 

2013) 

The book is a compilation of ten judgments that have impacted the course of 

development of India legal system. The judiciary, at times, is considered and 

projected as the weakest branch of the State because it possessed neither power of the 

purse nor power of the sword. This book has demolished this myth where the author 

has discussed Supreme Court cases where these judicial pronouncements are path-

breaking and have profound impact on our nation.  

ARTICLES REFERRED 

1. Abul Fazl Haq, ‘Constitution- Making in Bangladesh’, 46 (1), Pacific Affairs, 

59-75, (1973) 

This article has highlighted the journey of a newly formed Country from 1971 and its 

struggle to give itself a Constitution. The military regime in Bangladesh has been 

highlighted which has restricted the democratic process in the Country. Military coup 

and assassination of a political leader along with his family members showed that 

Bangladesh was still far from democratization.  
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2. Apoorv Kurup, ‘Privatization and the Indian Judiciary’, 48(3), JILI, 425-434, 

(2006). 

Post independence the government of India formulated its economic policy in the line 

of controlled industrialization. Later on following the failure of controlled 

industrialization policy the Indian government introduced nationalization which also 

did not yield desired result. Thus, the Indian government introduced privatization and 

allowed private entity in the market. In this backdrop the abovementioned paper 

analyzes the reaction of the Indian judiciary to privatization in India. 

3. Armin Rosencranz & Sharachandra Lele, Supreme Court and India’s Forest, 

43 (5), Economic & Political Weekly, 11-14 (2008). 

This paper has discussed judicial overreach as manifested in T.N. Godavarman case. 

T.N. Godavarman case has been instituted in 1993 following uncontrolled cutting of 

trees in Nilgiri hills. The Supreme Court judgment in this case is criticized as it was 

found to be transgressing the limit of judicial review and interfered with the 

functioning of the executive. The rule for forest management laid down by the 

Supreme Court of India was found to be overstepping by the judiciary and was termed 

as judicial overreach. 

4. Atmdev Josh, ‘Separation of Powers and Check and Balance in Nepalese 

Context’, The Nepalese Journal of Public Administration, 133-138. 

Separation of power is indispensible in constitutional allocation of the power and 

responsibilities to the organs of the government. The issue of separation of power in 

Nepal is of utmost importance because in Nepal till 2008 monarchy was followed and 

till a considerable period the Constitution of Nepal kept the Monarch out of the 

purview of judicial review. The author in this article has critically analyzes the 

separation of power as existed and is existing in Nepal. The author has also 

highlighted that complete separation of power could not be possible because there is 

also a need for checks and balance amongst the organs of the government.  
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5. Bernard Chavance, ‘The Historical Conflict of Socialism and Capitalism, And 

the Post-Socialist Transformation’, X, UNCTAD (2000). 

This article focused on the eternal conflict between Socialism and capitalism. 

According to the advocates of socialism ideology capitalism has born out of anarchy 

in the society which leads to social waste and sufferings. This article has done 

comparative study of socialism and capitalism. This paper could give a pretty clear 

idea as to when the shift from one ideology to another occurred. However, this paper 

has dealt with the transition period in Europe and Asian country. Transition in India 

and the importance of judicial pronouncement in such transition has not been dealt 

with in particular. 

6. Bireshwar Prasad Singh, ‘The Constitution of Nepal X-Rayed’, 21(2), Indian 

Journal of Political Science, 154-158, (1960). 

This article was published in 1960. The year of publication is significant because 

Nepal has got several documents as its Constitution but none of them lasted. It was in 

2015 when Nepal adopted its final Constitution. When this article was written Nepal 

was still going through a rough patch and was following monarchy which is now 

changed to democracy. Nevertheless, this article has explained in detail the 

constitutional developments in Nepal post 1947.  

7. B. P. Pandya, ‘Fundamental Rights and the Role of Judiciary’, 31 Journal of 

Constitutional and Parliamentary Studies 15-43, (1997). 

This article has particularly deals with the role of judiciary in protecting rights in 

democratic country like India. The author has observed that in India the problem that 

the judiciary faces often emanates from the power politics without public morality. 

The paper has studied Indian case laws to explain the role of the Indian judiciary in 

expanding the scope of fundamental rights in India. 

8. Catherine M. Shea, ‘The Case of Young, James and Webster: British Labour 

law and the European Convention on Human Right’, 15 (2), Cornell 

International Law Journal 489-523 (1982). 

This paper has disclosed that there was a huge gap in the European Law on human 

rights and the domestic law of United Kingdom. This gap often left the English court 
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without any way to address the human right violation issues within United Kingdom. 

The case of Young, James and Webster received two different judgments. One 

judgment was from the domestic court of the United Kingdom and the other one was 

delivered by the European Court of Human Rights. The ECHR delivered the 

judgment recognizing the human rights violation in this case. The domestic court of 

the United Kingdom was bound by the judgment of ECHR by default (for being the 

member of European Union). Therefore, this paper explained that until the passage of 

the Human Rights Act, 1998 the scope of interpretation by the English judiciary was 

limited because of which often the judiciary could not address the issue of human 

rights violation. 

9. Conor McCormick, ‘Judicial Review of Administrative Action in the United 

Kingdom’, 10 (1), Italian Journal of Public Law 49-96 (2018). 

This paper analyses judicially developed standards for reviewing administrative 

actions in the United Kingdom between 1890-1910. This paper has studied English 

case laws where arbitrary administrative actions were challenged before the court of 

law. The author has also made a comparative study of the judicial review of 

administrative action in the abovementioned period with the twenty first century 

standards. 

10. Costas Douzinas, ‘Law and Justice in Post-modernity’, in Steven Connor, The 

Cambridge Companion to Postmodernism 196-223, (Cambridge University 

Press, 2005). 

The author of this paper has discussed about post modern period. According to the 

author the starting point of post modern jurisprudence is the recognition that post 

modernistic legality defies both positivist and moralistic image of law. 

11. David Lloyd Jones, ‘Brexit and the Future of English Law’, 39 VUWLR 1-24 

(2018). 

The EU law has been a part of the domestic law of the United Kingdom till Brexit. 

The EU law becomes the part of the UK domestic law by virtue of the membership of 

United Kingdom of the European Union. The membership of EU has enforced some 

obligation upon the United Kingdom to the extent that UK legislature had to legislate 

in compliance with EU law and the UK judiciary has to interpret laws in line with the 
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interpretation of European Court of Human Rights (ECHR). This paper gives a detail 

historical background of evolution of European Union and United Kingdom’s 

membership of the Union. This paper analyses transformation in UK legal system 

took place post Brexit. This paper has studied English case laws pre and post Brexit to 

show how the interpretation of English court has been evolved in pre and post Brexit. 

12. David Jenkins, ‘From Unwritten to Written: Transformation in the British 

Common Law Constitution’, 36(863) Vanderbilt Journal of Transitional Law, 

863-960 (2003). 

This Article has explained that despite being unwritten the British Constitution has 

incorporated written principles that restrain Parliament through judicial review. The 

author has asserted that this model has its basis in the common law and in the theories 

of Blackstone and Dicey. In addition the ultra vires doctrine supports this model and 

provides a basis for judicial review of Parliament. The author has maintained that a 

Constitution is defined by its underlying legal norms. This article has marked a shift 

in the rule of recognition endorsing judicial review and the changing nature of the 

Constitution manifesting positivist expression of popular will that binds the 

parliament. Therefore, the Court may constitutionalize statutes or treaties coming over 

time to represent shifting norms through common law adjudication. 

13. Deva Prasad, ‘Law and Social Transformation in India through the lens of 

Sociological Jurisprudence’, The Practical Lawyer. 

This article deals with the transformation of law and society that took place in India 

during the mid-twentieth century. The author has pointed out that codification of 

Hindu law was one step towards such transformation. Codification of religious law 

shows that social transformation has shown the way to legal transformation in India. 

The author has discussed sociological school of jurisprudence and has attributed such 

transformation as the dominance of sociological school of thought. According to the 

author Public Interest Litigation is another contribution of the sociological school of 

thought. However, the author has not discussed whether there was any development 

or transformation after sociological school of thought. 
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14. Erin F. Delaney, ‘Judiciary Rising: Constitutional Change In The United 

Kingdom’, 108(2), Northwestern University Law Review, 543-606, (2014). 

This article has pointed out that Britain has experienced a period of dramatic change 

that challenges centuries-old understandings of British constitutionalism. The British 

Parliament’s enactment of quasi-constitutional bill devolving legislative power to 

Scotland, Wales and Northern Ireland and also creation of the Supreme Court brought 

a change in the English legal system. This article assesses the cumulative force of the 

many recent constitutional changes, shedding new light on the changing nature of the 

British Constitution.  

15. George H. Gadboi Jr., ‘Indian Judicial Behaviour’, 5(3/5), Economic & 

Political Weekly, 149-176, (1970). 

In this paper the author has made an extensive study of sociological, educational and 

economical background of judges of the Supreme Court of India. The author has also 

studied how the sociological, educational and economic experience of a judge has 

impacted the judgment delivered by him/her. 

16. Giorgio Pino, ‘The Place of Legal Positivism in Contemporary Constitutional 

States’, 18 Law and Philosophy 513-536 (1999). 

This paper has pointed out that law according to positivistic approach is devoid of 

morality. However, the author thinks that positivism does not always mean anti-

natural law. Relation between law and morality is the character attributable to natural 

law tradition. The author has also pointed out that there has been development to the 

positivistic approach. Eminent jurist H.L.A. Hart has maintained that the very 

existence of legal system depends upon how well the law is accepted by the citizens. 

Therefore, according to the modern approach of positivism the validity of law is 

dependent upon the fact that it is emanating from a formally elected sovereign and at 

the same time has moral norms attached to it. 

17. G.W. Choudhury, The Constitution of Pakistan’, 29(3), Pacific Affairs, 243-

252, (1956). 

The year of publication of this article is 1956 which is within ten years of 

establishment of Pakistan as a new nation. In this article the author has studied the 
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developments in drafting of the Constitution of Pakistan. This article is also 

significant from another point of view i.e. this article has been written when the 

democratic government was about to taken over by the military regime. Thus, this 

article gives a clear picture of the developments in constitution drafting in Pakistan till 

1956.  

18. Habibul H. Khondkar, Ulrike Schuerkens, ‘Social Transformation, 

Development and Globalization’, Sociopedia. Isa 1-14 (2014) 

This paper has focused on the culture that is being followed in societies in different 

parts of the same nation. According to this paper culture plays an important role to 

ascertain the emergence of modernization or globalization in society. This paper has 

also observed that countries with more transnational movements of several factors 

were more likely to transform. However, this paper deals with the concept of 

socialism, modernism and globalization in general and not from legal perspective. 

19. Justice Sonam Tobgye, ‘The Enduring Values of the Constitution’, 6, Journal 

of Indian Law and Society, 25-41 (2016) 

This article is the lecture delivered by the former Chief Justice of the Supreme Court 

of Bhutan in the M.K. Nambiar Lecture, National University of Juridical Science, 

Kolkata on 6th February, 2016. In the article it has been highlighted that the 

transformation from monarchy to democracy in Bhutan was spontaneous and was 

introduced by the Monarch itself. Therefore, there was stability in the concept of 

constitutionalism in the Constitution of Bhutan. The articles of the Constitution of 

Bhutan have been elaborately discussed here. 

20. Kapilamani Dahal, The Constitution of Nepal: On the Touchstone of 

Constitutionalism and Good Governance’, XVII, Journal of Political Science, 

36-51, (2017). 

The author in this article has discussed about the constitutionalism manifested in the 

Constitutional documents in Nepal. In Nepal several Kings have adopted 

Constitutions in accordance with the principles they followed at several period of 

time. Thus, in Nepal the concept of constitutionalism varied from one regime to 

another.  
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21. Manoj Mate, ‘The Origins of Due Process in India: The Role of Borrowing in 

Personal Liberty and Preventive detention Cases’, 28 Berkley Journal of 

International Law 216-260 (2010). 

In this paper the author has dealt with the origin of the phrase ‘due process’ in India. 

The author has confirmed that it was the intention of the framers of the Indian 

Constitution to infuse the concept of legal positivism to Indian Constitution. This 

intention of the framers of the Draft Committee of the Indian Constitution was re-

iterated through A.K. Gopalan case in 1950. This paper has shown that different 

principles in Indian Constitution have been borrowed from Constitution of other 

Countries. However, this paper did not reflect anything about post Maneka Gandhi’s 

case or post 1991 era.  

22. Mark Bevir, ‘Sidney Web: Utilitarianism, Positivism and Social Democracy’, 

74 The Journal of Modern History 217-252 (2002). 

This article dealt with the contribution of Sidney Webb, a renowned Social reformer, 

in transition from radicalism of nineteenth century to social democracy of twentieth 

century. This article has focused on the introduction of social democracy in Britain 

after Sidney Webb became cabinet minister. Though social democracy was 

introduced during the period of Sidney Webb, but his political thought showed that he 

was an ethical positivist. Later on Webb became socialist due to the moral reasons. 

The era of Sidney Webb is an era of shifting of attention from god to human being 

which in turn showed the emergence of positivist humanitarianism. This article shows 

that the law in a society has never been static. The nature of law has changed as much 

as the law itself. Therefore, this article pointed out shifts from positivism to 

utilitarianism to social democracy.  

23. Maru Bazezew, ‘Constitutionalism’, 3(2), Mizan Law Review 358-370, (2009). 

The author in this paper has explained various principles of Constitutionalism. The 

paper does not discuss any particular and/ or specific Constitution. The discussion of 

principles of Constitutionalism is in general. This Article does not explain whether the 

principles of Constitutionalism can vary from one nation to another. The paper does 

not also shed any light whether principles of Constitutionalism change with the 

growing demand of the nation.   
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24. Michael Hutt, ‘Drafting the Nepal Constitution’, 1990, 31(11), Asian Survey, 

1020-1039, (1991). 

On 9th November, 1990, King Birendra Bir Bikram Shah promulgated a new 

Constitution for the kingdom of Nepal. The Constitution of 1962 banned all the 

political parties and vested the sovereign power in the King. Thus, because of the 

impact due to the Constitution of 1962 there was a demand of  a new Constitution and 

the Constitution of 1990 was much desired for. This article has explained the legal 

and political developments which paved the way for adoption of the Constitution of 

1990 in Nepal. The author has stated that the Constitution of 1990 represented a 

dramatic advance in the evolution of a dramatic, constitutional order in Nepal.  

25. Mohammad Moin Uddin & Rakiba Nabi, ‘Judicial Review of Constitutional 

Amendments in Light of the ‘Political Question’ Doctrine: A Comparative 

Study of the Jurisprudence of Supreme courts of Bangladesh, India and the 

United States’, 58(3), JILI, 313-336, (2016). 

This article has made a comparative study of judicial review in U.S.A., India and 

Bangladesh. Compared to other two countries, Bangladesh has undergone a struggling 

period for a longer time. It was in 1971 when Bangladesh emerged as a new nation. 

The new nation was created with the hope of establishing democracy. But, this hope 

of democracy was crushed through military coup which extended till 1991. 

Nevertheless, during the military regime in Bangladesh the Judiciary of the nation has 

delivered some significant judgments upholding rule of law. This article has pointed 

out such outstanding judgments by the Bangladesh judiciary. The judicial contribution 

in developing legal system of Bangladesh has also been highlighted.  

26. O. Chinnappa Reddy, ‘Judicial Process and Social Change’, 25 JILI 149-157 

(1983). 

In this paper the author has discussed the failure of the juristic community to 

propound and develop a legal ideology explaining the connection between law and 

social change. According to the author during the post feudal legal ideology 

bourgeoisie legal ideology was on the rise. Later the bourgeoisie legal ideology 

started exploiting the weaker section of the society. A.D.M. Jabalpur vs. Shivakant 
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Shukla8 was a case of exploitation by bourgeoisie. This was the case where the Apex 

Court has upheld that the essential feature of Natural justice is not only to have a fair 

law but also to have a fair procedure to implement the law. According to the author 

the juristic community must desire to expose weaknesses and contradictions of the 

present system and must ensure that Directive Principles of State Policy is properly 

followed.  

27. Paramanand Singh, ‘Constitutional Right to Access to Basic Amenities: 

Perspective on Limits of Law in Social Empowerment’, 3 Jindal Global Law 

Review 39-60, (2011). 

In this article the author seeks to determine the extent to which law can address social 

ills in India. The author has also critically analysed the judgments delivered by Indian 

Courts while interpreting the Right to life and Personal liberty guaranteed under 

Article 21 of the Indian Constitution. This article specifically deals with the various 

interpretations of Article 21 by the Indian Judiciary while upholding basic rights 

under the Indian Constitution.  

28. Philippe Aghion, Robin Burgess, ‘The Unequal Effects of Liberalization: 

Evidence from Dismantling the License Raj in India’, 45, DEDPS (2005). 

This paper investigates whether the effects on registered manufacturing out-put, 

employment, entry and investment, of dismantling the ‘license raj’- a system of that 

regulates the entry and production activity in the sector vary across the Indian States 

with different labor market regulation. The authors of this paper maintained that the 

effects of liberalization were found to be unequal depending on the institutional 

environment in which industries were set up. In particular, following de-licensing, 

industries located in states pro-employer labor market institutions grew more quickly 

than those pro-worker environments.  

29. Ramesh D. Garg, ‘Phantom of Basic Structure of the Constitution: A critical 

appraisal of the Kesavananda case’, 16 JILI 243-269 (1974). 

In this article the author seeks to identify the function of law when there is conflict of 

interest in the society. According to the author the theory of Roscoe Pound has answer 

 
8A.D.M. Jabalpur vs. Shivakant Shukla AIR 1976 S.C. 1207 
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as it has attempted to bring correspondence between the demands made by men in a 

given society at a given time and its law at that time.  

30. Rajeev Dhavan, ‘Amending the Amendment: The Constitution (Forty-Fifth 

Amendment) Bill, 1978’, 20(2), JILI, 249-272 (1978). 

This paper has discussed about the Constitution (Forty-Fifth Amendment) Bill, 1978 

introduced after much criticized Forty-Second Amendment to the Constitution of 

India. The author in this paper has stated that post Forty-Second amendment the 

Parliament tried to correct its error and attempt was made for reassessment of 

constitutional powers and duties. But the real question was how these changes ought 

to be taken place. The author has found these amendments as correcting the previous 

amendments thus creating a chain of amendments.  

31. Rodney Brazier, ‘The Constitution of the United Kingdom’, 58 (1) The 

Cambridge Law Journal 96-128 (2008). 

The author in this paper has made a detailed study of the unwritten Constitution of 

United Kingdom. The Constitution of the United Kingdom requires a special mention 

because of its history of integration of Scotland and Northern Ireland with the 

England and Wales to form the United Kingdom. The author has discussed various 

principles of a Constitution which have also been manifested in the unwritten 

Constitution of the United Kingdom. Devolution of power is a unique feature of the 

Constitution of United Kingdom and has also been discussed elaborately in this paper. 

32. Roy Stone de Montpensier, ‘The British Doctrine of Parliamentary 

Sovereignty: A Critical Inquiry’, 26(4), Louisiana Law Review, 753-787 

(1966). 

Parliamentary sovereignty is a principle of the unwritten Constitution of the United 

Kingdom. It makes the Parliament supreme to enact and/ or repeal any law. This 

article has critically analysed the parliamentary supremacy principle propounded by 

Blackstone, Dicey, Bentham and Austin.  

 

 



lxi 
 

33. Shamima Binte Habib, ‘Understanding Constitutionalism: Bangladesh 

Perspective’, 8(1), ASA University Review, 225-240 (2014). 

This article has made an analytical study of constitutionalism in the Constitution of 

Bangladesh. The author has maintained that the legal developments in Bangladesh 

have indicated that the constitutionalism varies from one regime of political leader to 

the other regime. Bangladesh witnessed that constitutional principles followed during 

the regime of Ziaur Rahman varied from the constitutional principles followed during 

military regime. Thus, this article has pointed out that constitutionalism is never 

static. It keeps on changing depending on either the need of the citizen or at the whim 

of the leader and Bangladesh is one of the examples of changing constitutionalism. 

34. Simrit Kaur, ‘Privatization and Public Enterprise Reform: A Suggestive 

Action Plan’, ASARC Working Paper (2004-2008) 

In this paper the author has discussed about the growth of privatized sector in India. 

The author has also pointed out that during the post independent era India was 

following socialistic ideology. It was in 1991 when privatization started to enter India. 

The author has done a comparative study of private and State owned enterprises in 

India. However, from the legal perspective the paper does not explain anything. 

35. S. S. Nigam, ‘A Plea for a Uniform Law of Divorce’, 5 JILI 47-80, (1963) 

 In this paper the author has discussed Article 44 of the Indian Constitution in detail. 

According to the author religious activities have been infiltrated in the ceremonies of 

marriage even though religion has very less to do with the legal part of solemnization 

of marriage. This paper has discussed the possibility of having Uniform Civil Code in 

a country with diverse religions. 

36. Stella Nangonova, ‘British History and Culture’ (2008) 

This paper discusses the British history in detail. The author has started from 15th 

Century to give an overview of how the present day United Kingdom has been 

formed. The paper discloses that the history of United Kingdom is the history of 

foreign invasions and war. United Kingdom has undergone different regimes of 

rulers, thus, seen various systems of administration. However, the present day United 
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Kingdom is formed by unifying four nations i.e. England, Wales, Scotland and 

Northern Ireland. 

37. Susheela Kaushik, ‘Constitution of Pakistan at Work’, 3(8), Asian Survey, 

384-389, (1963). 

Pakistan was carved out of India following violent protest against British Raaj and the 

demand of a separate nation for Muslims. This article has discussed in detail the 

process of drafting the Constitution of Pakistan. Pakistan has received various 

Constitutional documents before finally settling with the Constitution of 1973. The 

Constitution of 1973 has been amended as many as twenty five times till 2019. These 

twenty five times amendments have brought changes to the Pakistan Constitution to a 

great extent that it does not retain its original form. Thus, this article is a detailed 

study of the journey of the developments in the Constitution of Pakistan. 

38. Venkat Iyer, ‘Constitution-making in Bhutan: A Complex and Sui Generis 

Experience’, 7(2), The Chinese Journal of Comparative Law, 359-385, (2019). 

Bhutan has remained isolated from rest of the world until the 1970s. It embarked on a 

series of transformational reforms in the new millennium that included the 

replacement of country’s century-old absolute monarchy with the parliamentary 

democracy. The reform also intended to have a written Constitution for Bhutan based 

on principles like separation of power and rule of law. The article explained that the 

process of democratization in Bhutan was unique as the impetus for it came from the 

monarch itself. It was the monarch who argued that popular democracy was the only 

viable solution for Bhutan in the coming period. The author in this article has 

mentioned that the process of constitution-making in Bhutan involved the striking of a 

delicate balance between tradition and modernity and ensuring that monarchy 

continued to play a meaningful role in the country’s affairs. This article argues that, 

although the process itself ran smoothly, it is too early to judge the durability and 

long-term success of Bhutan’s new constitutional arrangements. 

39. Victor Ferreres Comella, ‘The European Model of Constitutional Review of 

Legislation: Toward Decentralization’, 2(3), I*CON,  461-491 (2004). 

The author in this paper has done an analytical study of review of legislation by the 

Court. Most European countries have established special constitutional courts that are 
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uniquely empowered to set aside legislations that run counter to their Constitutions. 

This system of constitutional court is different from the American model where there 

is no separate court to adjudicate constitutional issues. This paper also explains 

advantage and disadvantage of European model of Constitutional courts.  

40. Zeev Segal & Ariel L. Bendor, ‘Constitutionalism and Trust in Britain: An 

Ancient Constitutional Culture, a New Judicial Review Model’, 17(4), 

American University International law Review, 683-722 (2002). 

It is well established that ‘trust is a salient preoccupation of many theories of political 

legitimacy. Trust also plays an important role in democracy. In this paper by ‘trust’ 

referred the well-established maxim in Britain i.e. Parliament can do no wrong. 

Therefore, there can be no question of reviewing any legislation passed by the UK 

legislature. Till 1998 the scope of judicial review in the United Kingdom was very 

limited. The scope of judicial review was widened post enactment of the Human 

Rights Act, 1998.  

41. Z.I. Choudhury, ‘The Role of Judiciary in the Constitutional Development of 

Pakistan (1947-1971)’, 1(1), The Dhaka University Studies, 1-24, (1989). 

This article has studied the role of judiciary in constitutional developments for the 

period of 1947 to 1971. 1971 is significant as Pakistan which was born out of partition 

was further divided in 1971 into two nations i.e. Pakistan and Bangladesh. Pakistan 

was partitioned following violent protest against the leaders of the West Pakistan 

(now Pakistan) and its arbitrary policies. This article has highlighted this political 

instability in the West and East Pakistan. Pakistan before being partitioned underwent 

military rule.  

CHAPTERIZATION- This work contains the following chapters 

Chapter I- The title of this Chapter is Theoritical and Conceptual Framework of 

Constitutionalism. This chapter explains the principles of Constitutionalism. 

Detailed study of whether the Constitution of India is law has been made in this 

chapter. 

Chapter II- This Chapter is entitled ‘Evolution of the Indian Legal System and 

Making of the Constitution’. This chapter has recorded the journey of attaining the 
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right of self-determination by the Indians and eventually the adoption of the 

Constitution of India. 

Chapter III-  This Chapter is entitled ‘Preamble of the Constitution of India: 

Reflection of Legal Philosophies Therein’. The main issue of discussion in this 

chapter is whether the Preamble is a part of the Constitution. This chapter also focuses 

on the legal philosophies reflected in the Preamble during Constituent Assembly 

Debate and also during the amendment to the Preamble through 42nd Amendment in 

1976.  

Chapter IV- It is entitled ‘The Journey from A.K. Gopalan to Maneka Gandhi: A 

Study from 1950-1978’. This chapter focuses on significant paradigm shifts during 

1950-1978. Twenty Supreme Court cases have been studied in this chapter. 

Chapter V- The Title of this Chapter is ‘Legal Philosophy in Post Maneka Gandhi 

Era: A Study from 1978-1991’ highlights the paradigm shifts during 1978-1991. The 

paradigm shift in this chapter is located through a study of thirty six cases delivered 

by the Supreme Court of India. 

Chapter VI- This Chapter is entitled  ‘Legal Philosophy in Globalization Era: A 

Study from 1978-1991’ and focuses on the paradigm shifts in 1978-1991. Forty 

seven cases delivered by the Supreme Court of India have been studied in this chapter 

to locate the paradigm shift. 

Chapter VII- ‘From Industrialization to Economic Liberalization: Impact of this 

Shift on the Legal Philosophy Followed by India’. In This chapter the economic 

policies of India at different stages have been studied to find out whether these 

economic policies have impacted the judgment delivered by the Apex Court of India.  

Chapter VIII- An Empirical Study Relating To The Extent Of Awareness Of 

Practicing Advocates Of Calcutta High Court And Siliguri Subdidvisional Court 

Regarding Use Of Jurisprudential Schools Of Thought In Their Arguments. This 

Chapter focuses on the empirical study. For the empirical study practicing lawyers of 

the High Court of Calcutta and the Sub-Divisional Court of Siliguri have been 

interviewed. The questioner is annexed in the annexure.  
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Chapter IX- This Chapter is entitled ‘Paradigm Shifts in Dispute Resolution in 

India: A Journey from Adversarial System to Alternative Dispute Resolution’. In 

this chapter the researcher tries to find out whether there is any paradigm shift from 

court annexed dispute resolution to A.D.R. in India. 

Chapter X- Title of this Chapter is ‘Constitutional Transformation in English 

Legal System’. In this chapter the researcher tries to find out whether the paradigm 

shifts in India coincide with the paradigm shifts in English legal system. 

Chapter XI-  ‘Constitutional Transformation in SAARC countries’ where the 

shifts in four SAARC countries i.e. Pakistan, Bangladesh, Nepal and Bhutan have 

been studied.. 

Chapter XII- Conclusion and Suggestion. 
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CHAPTER-I 

CONCEPTUAL AND THEORITICAL FRAMEWORK OF 

CONSTITUTIONALISM AS ADOPTED IN INDIA 

Constitutionalism signifies the principles which a Constitution of a country seeks to 

enshrine. Constitutionalism is necessary to ensure justice and equality and the 

Constitution is the legal documents embodying these principles. 

The object of this chapter is to highlight the significance of these metaphysical 

transcendental principles in the Constitution. Halsbury’s Laws of India has aptly 

stated that in the field of Constitutional law there is synthesis of three following 

factors- 

a. Supremacy of metaphysical transcendental principles, 

b. Necessity to reduce these principles in written form, 

c. Judiciary to enforce these principles in the Constitution.1 

In order to understand the paradigm shifts in the legal philosophies of a nation it is 

important to know the constitutionalism2 adopted at the time of framing the 

Constitution and understand the mind of the framers of the Constitution. This exercise 

is important in a multicultural-multi religious country like India. The exercise of 

reaching a consensus was complicated and challenging. In this backdrop, the object of 

the present chapter is to understand the initial principles that were adopted by the 

framers of the Constitution of  India before embarking upon the journey of the 

paradigm shifts. 

Validation of authority and the foundation or the infrastructure upon which to build 

the superstructure of governance requires a universally accepted legal principles or 

philosophy. Such universally accepted philosophies and principles are, to say the 

least, metaphysical and transcendental in nature. These principles ensure fairness, 

 
1 HALSBURY’S LAWS OF INDIA, Constitutional Law I, Vol- 34, 9-10, (Lexis Nexis, Butterworth, 

New Delhi, 2012) 
2 Constitutionalism is "a complex of ideas, attitudes, and patterns of behaviour elaborating the principle 

that the authority of government derives from and is limited by a body of fundamental law" 

https://en.wikipedia.org/wiki/Constitutional_law
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equality and justice to every individual within the geopolitical territory of a State yet 

such factors also limit the powers of the sovereign 

According to Aristotle, a ‘State exists even before the existence of human being’ and 

individuals realised the importance and necessity of State much later. The theories of 

origin of state of sixteenth century reflected that consensus or general will was behind 

the existence of state.3State inevitably gave rise to the concept of sovereignty. 

Sovereignty by nature is absolute and unlimited. However, there is a long standing 

debate regarding unlimited and absolute authority of the sovereign and its potential 

arbitrariness. 

In the context of the above objective, the chapter focuses upon the understanding of 

the concept of constitutionalism, the theories relating to constitutionalism and the 

factors that weighed with the framers of the Constitution of India. This chapter is 

intended to set the canvas for tracing the paradigm shifts in the legal philosophies that 

have taken place with the growth of the nation.  

CONSTITUTIONALISM 

Constitutionalism can be defined as the doctrine that governs the legitimacy of 

government action, and it implies something far more important than the idea of 

legality that requires official conduct to be in accordance with pre-fixed legal rules4 In 

other words, constitutionalism checks whether the act of a government is legitimate 

and whether officials conduct their public duties in accordance with laws pre-fixed/ 

pre-determined in advance. The latter definition shows that having a constitution 

alone does not secure or bring about constitutionalism. Except for a few states which 

have unwritten constitutions, today almost all the nations/states in the world have 

constitutions. This does not, however, mean that all these states practice 

constitutionalism. That is why constitutionalism is far more important than a 

constitution. 

The concept of Constitutionalism begins from the transformation of political state 

from natural state as evinced in the Social Contract Theory of Hobbes, John Locke 

and Rousseau. 

 
3S. N. Roy, Modern Comparative Politics, 109-110 (PHI Learning Private Limited, New Delhi, 2011) 
4 Hilaire Barnett, Constitutional and Administrative Law,  5 (London: Cavendish Publishing Limited, 

1995) 
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Hobbes (1588-1679) in his ‘Social Contract’ theory presupposes that in pre-

government/ natural state there was a constant threat of war and individuals were at 

war constantly with each other. Hobbes stated that this kind of society can neither 

bring stability nor it can bring justice. Therefore, Hobbes was of the view that the 

introduction of the concept of ‘Government’ was inevitable. According to Hobbes 

there were two kinds of pacts amongst individuals which were (i) Pactum Unionis and 

(ii) Pactum Subjectionis.  

By Pactum Unionis people sought protection of their lives and property as a result of 

which society was formed where people understood to respect each other and live in 

peace and harmony. By Pactum Subjectionis individuals agreed to submit themselves 

under the authority of a superior power who may be called the sovereign. Thus, 

Pactum Subjectionis gave rise to the concept of ‘sovereignty’ or ‘government’.5  

Hugo Grotious (1583-1645), a contemporary of Thomas Hobbes also propounded 

Social Contract Theory. However, Grotious was of the view that once men surrender 

their natural rights to the Government or the Ruler through Social Contract, men lose 

all its right to control the Government. Therefore, surrender of natural rights to a 

superior political being amounted to forfeiture of rights to control the superior 

political being no matter how arbitrary it was.6 

John Locke (1632-1704) presupposes that in social contract people do not surrender 

their rights to the ruler but to the Community. Thus, according to him, sovereignty 

still lies with the people and the government or the ruler acts as a trustee of the rights 

of its subjects. John Locke is of the view that a ruler or the government can be 

overthrown if it fails to deliver its function. John Locke accepted the two minds of 

pacts evinced by Thomas Hobbes i.e. Pactum Unionis and Pactum Subjectionis. The 

natural rights of men can not be violated as men are entitled to those rights by birth. 

Men surrender to the superior political being so that their natural rights can be 

protected.7 

 
5Henrik Saetra, The State of No Nature- Thomas Hobbes and Natural World, 8, Journal of 

International Scientific Publications: Ecology and Safety (2014). 
6 Daudi Mwita, Social Contract Theory of John Locke (1632- 1704) In the Contemporary World. 
7 Daudi Mwita, Social Contract Theory of John Locke (1632- 1704) In the Contemporary World, (June, 

2011). 
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Rousseau (1712-1778) while explaining this transformation of Political state from 

State of Nature has stated that in natural state individuals were not in contact with 

each other. Thus, it was thought that they were equal. With the development of 

civilization (civil society) individuals came in contact with each other and this 

resulted in conflict of interests. Thus arose the necessity for a sovereign. However, 

Rousseau was of the view that sovereign power should be limited and obedience to 

the law must be subjected to ‘General Will’.8  

There was difference of opinion as to the nature of sovereign and whether the power 

of sovereign can be controlled in Social Contract theory. Thus origin of 

constitutionalism can be traced to this point where with the birth of the concept of 

sovereign arose the felt need to limit its powers as well. 

Blackstone (1723-1780) explaining the nature of laws has divided it into two heads, 

i.e., (a) law of nature (which includes the faculty of reasoning), (b) law which is 

posited upon inferior human beings by superior human being. According to him the 

superior human being may tend to become arbitrary or make laws at his own pleasure 

while vested with the power of enacting laws for inferior human being9. He also 

opined that it was the original text of the Contract of 1688 between King James and 

his subjects which restricted the power of prince and ceased him to be arbitrary.10 

The legal system of England as Blackstone has put it has (a) a creator and (b) the 

king/ queen who is the supreme executive authority. The power to rule over inferior 

human is vested upon the King. This vesting of power is, according to Blackstone, 

with the General Consent. General consent can be ascertained from the long and 

immemorial usage and following of customs and tradition11. General consent by the 

subjects to the superior human being is also found in the concept of validation of the 

sovereign by its subjects as discussed by Bentham. Therefore, a sovereign, however 

arbitrary it may be, requires validation from its subjects in order to be legitimate. 

While the legitimacy of Britain’s sovereign is dependant upon the English Courts for 

 
8 Dusan Pavlovic, ROUSSEAU’S THEORY OF SOVEREIGNTY, 13-15, Thesis Submitted in 

Completion of Master’s Degree in Central European University (June 15, 1997). 
9 Henrik Saetra, The State of No Nature- Thomas Hobbes and Natural World, 8, Journal of 

International Scientific Publications: Ecology and Safety , 179(2014). 
10 Id at 181 
11 George Sharswood, Commentaries on the Laws of England by William Blackstone, (J.B. Lippincott 

Company, Philadelphia, 1983). 
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their validation. Blackstone has mentioned that this legitimization of rules in Britain 

by Courts shall be based on divine law or the faculty of reason.12 Thus again an 

abstract, metaphysical principle is required to validate a concrete law. This is the 

starting point of Constitutionalism where the sovereign’s manifesto of governance is 

required to be validated by the people and as such limiting the power of the sovereign.  

Constitutionalism is an ambiguous term which is often used as synonym for limited 

government, non-arbitrary government established by virtue of a Constitution. Almost 

all the countries in the world felt the necessity to draw up its Constitution. The 

Constitution of one country varies from the Constitution of another. However, the 

underlying principles are always same irrespective of the geographical barriers. The 

concept of Constitutionalism has emerged in the context of these principles in the 

Constitution. Thus, it means and includes those basic principles which the 

Constitution of a country commits to upheld. It is accepted that the sanctity of 

sovereign’s demand for subordination generates its legitimacy from the recognition by 

its subjects while the subjects would want to restrain the sovereign from abusing its 

power. This demand for striking a balance between the ruler and the ruled gave rise to 

constitutionalism. 

In India Justice Dr. Durga Das Basu has developed the concept of Constitutionalism 

on a broad philosophical aspect and has tried to trace its genesis, emergence of natural 

law and rule of law principle in the Constitution of India.13 In this backdrop following 

are the several principles of Constitutionalism in India- 

a. Sovereign elected constitutionally, 

b. Absence of absolutism or arbitrariness on part of the Sovereign, 

c. Amendability of the Constitution (According to Justice Basu a Constitution should 

be made flexible enough to address the social issues with the passage of time. 

However, according to him, this flexibility must not destroy the basic principles 

embedded in the Constitution). 

 
12 George Sharswood, Commentaries on the Laws of England by William Blackstone, (J.B. Lippincott 

Company, Philadelphia, 1983). 
13 Dr. P. Ishwara Bhat, Constitutionalism and Constitutional Pluralism, 9 (Lexis Nexis, Haryana, First 

edition, 2013). 
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Western Constitutional lawyers have also reiterated that the principles embodied in 

the Constitution is constitutionalism. According to them there is a difference between 

Constitution and Constitutionalism. Constitution is used to describe rules, 

establishment of government offices, rights of citizens etc, while Constitutionalism is 

principles validating the legal rules embodied in the Constitution.14In the words of 

Fali S Nariman in ‘The Silences in Our Constitutional Law’15these principles are 

hardly explicitly mentioned in the Constitution, especially in the Constitution of India. 

However, the Indian Judiciary through judicial review in several important cases16 has 

reflected that how important and effective these principles are. Constitutionalism is 

what keeps the Constitution alive and time specific.  

David Dyzenhaus in his ‘Constitutionalism in an Old Key: Legality and Constituent 

Power’ has mentioned that Constitutionalism includes two basic ideas i.e.- 

 i. the idea that the Government is in the service of the rights of individuals, & 

ii. the democratic idea of legitimacy government rests on the validation of it by the 

subjects.17 

The first written manifestation of constitutionalism was in the American Constitution 

(1787) and the French Constitution (1791). The guarantee of fundamental rights to its 

citizens by the American Constitution is a proof of David Dyzenhaus first principle 

i.e. the Government is in service of the protection of the rights of people. The starting 

phrase of American Constitution ‘We the People of the United States’ is the proof of 

another idea that the legality of the Government is validated by its own subjects. The 

French Constitution18 retained monarchy however changed the sovereignty from 

monarch to legislative assembly which was indirectly elected by voting. Thus, it 

follows both the two basic ideas of constitutionalism as mentioned by David 

Dyzenhaus. 

 
14 Ziyad Motala, The Jurisprudence of Constitutional Law: The Philosophical Origins and Differences 

Between the Western Liberal and Soviet Communist State Law, 8(2), Penn State Law Review. 
15Dr. P. Ishwara Bhat, Constitutionalism and Constitutional Pluralism, 37-52 (Lexis Nexis, Haryana, 

First edition, 2013). 
16 Kesavananda Case, Maneka Gandhi Case, Rajnarain Case. 
17David Dyzenhhaus, Constitutionalism in an Old Key: Legality and Constituent Power, 235, 

(Cambridge University Press, 2012). 
18 The first French Constitution adopted in 1791 was the shortest lived Constitution in the world. 
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Halasbury’s Laws of India has aptly stated that a Constitutionalism and Constitution 

are independent of each other. A country may have Constitution without having 

Constitutionalism in it. Constitutionalism comprises of the principles to delimit the 

power of the Government. According to the Halsbury’s Laws of India one of the 

factors of Constitutionalism is decentralisation of power instead of concentration of it 

within the hands of a few.19 

Blackstone has time and again reminded that any precedent or rule is to be followed 

only when that is not absurd or unjust. His mention of ‘natural justice’ while 

explaining the binding nature of a judgment (Precedent) is another example of his 

idea of validation of any rule of law against the abstract and metaphysical principles.20 

FEATURES (CHARACTERISTICS) OF CONSTITUTIONALISM 

Constitutionalism embraces limitation of power (limited government), separation of 

powers (checks and balances) and responsible and accountable government21 

Henkin22 identifies popular sovereignty, rule of law, limited government, separation 

of powers (checks and balances), civilian control of the military, police governed by 

law and judicial control, an independent judiciary, respect for individual rights and the 

right to self-determination as essential features (characteristics) of constitutionalism.  

i. Popular Sovereignty  

Popular sovereignty envisages the fact that the public is the source or fountain of all 

governmental authority. The legitimacy of any governmental power is derived from 

the consent of the public. In other words, the government acquires its mandate from 

the people. The source of all sovereignty lies essentially in the nation. No corporate 

body, no individual may exercise any authority that does not expressly emanate from 

it23. However, the concept of sovereignty differed from one jurist to another. Hugo 

Grotious was of the view that even though the source of the governmental authority 

 
19 HALSBURY’S LAWS OF INDIA, Constitutional Law I, Vol- 34, 9-10, (Lexis Nexis, Butterworth, 

New Delhi, 2012). 
20 George Sharswood, Commentaries on the Laws of England by William Blackstone, (J.B. Lippincott 

Company, Philadelphia, 1983). 
21 David Dyzenhhaus, Constitutionalism in an Old Key: Legality and Constituent Power, 235, 

(Cambridge University Press, 2012). 
22 Michael Rosenfield ed., Constitutionalism, Identity, Difference and legitimacy, Theoretical 

Perspectives, 4042 (Durham: Duke University Press, 1994) 
23 Article 3, 1789 French Declaration of Human Rights. 
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was consent of public, once it was vested with the government there can not be any 

control or limitation of its authority. 

The nature of Grotious Sovereign corresponds the nature of Austin’s Sovereign where 

both of them propounded that the sovereign possessed unlimited, irresistible force.24 

Thus, vesting of sovereignty on the consent of people instead of on an individual or an 

institution was a conscious choice in order to limit or control the arbitrary power of 

the government.  

Blackstone observes that a sovereign, even if it is hereditary, needs validation from its 

subjects. According to him laws prepared by the superior human being is binding 

upon the inferior human being, but is not absolute. These laws must conform to the 

laws of the nature or the divine law.25 According to him a sovereign has some duties 

as well. Thus his concept of sovereign is in contradiction with the concept of 

sovereign as propounded by the Analytical School. 

There is a certain sovereign entity which is empowered to govern, but ultimate 

sovereignty resides in the nation. The power of such sovereign entity emanates from 

the public. In other words, the public is involved in the decision making process 

which may take different forms. The most obvious one is election of representatives. 

The public is entitled to elect representatives who represent it. However, such election 

should be free, transparent and fair. When the public loses confidence in its 

representatives and where the latter fail to represent the interest of the public, 

representatives may be recalled before the expiry of their term of office. 

Referendum is the other mechanism by which the sovereignty of the public is 

manifested or expressed. Before a government makes a decision or takes any action 

which affects the interest of the public, constitutionalism requires it to consult the 

public and listen to what the public says. H. L. A. Harts Rule of recognition is the 

reflection of this fact. 

ii. Separation of Powers (Checks and balances) 

The main concern with the transformation of State of Nature to a Political State is that 

accumulation of authority to an individual or an institution which has the potential of 

 
24 John Dewey, ‘Austin’s Theory of Sovereignty.’ 9(1), Political Science Quarterly, 31- 52(1984) 
25 George Sharswood, Commentaries on the Laws of England by William Blackstone, (J.B. Lippincott 

Company, Philadelphia, 1983). 
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being arbitrary. Thus, several theories have been propounded regarding delimitation 

of the power of the sovereign. Separation of power is one of such features which 

decentralises the power amongst various organs of the government.  

John Locke (1632-1704)  was the first philosopher to propound that for the better 

realisation of natural rights it was necessary to transfer individual’s right to ascertain, 

judge and execute the natural law to the government. John Locke indicated that this 

Government which was established for the better realisation of natural rights of 

people had potential to abuse the power so vested. This led John Locke to Construct 

Constitutional Model which ceased accumulation of all powers in the hands of a 

few.26 John Locke has laid the groundwork for modern political separation of power 

by proposing division of functions of ascertaining, judging and executing natural law 

between governmental organs. Though the model constructed by John Locke does not 

conform to the modern Constitutional model, but John Locke for the first time felt the 

necessity of separation of power. Locke separated the power between Executive and 

the Legislature where the authority of judging and executing the natural law were 

vested on the Executive and it was made responsible to the Legislature.27 

Montesquieu (1689-1755) was influenced by the Separation of Power theory 

propounded by John Locke. However, Montesquieu’s theory of Separation of Power 

differs from that of the Lockean theory. John Locke has separated the power between 

two organs of the government i.e. the Legislature and the Executive. However, 

according Montesquieu the power should be divided amongst three organs of the 

government i.e. the Executive, Legislature and the Judiciary to cease the abuse of 

power.  

Lord Denning also opined that three organs of the Government are required to be 

separated. However, he has also accepted that in England strict separation of power 

was never possible. It was found that the same person in Executive is having some 

Legislative Power also. According to Lord Denning, the English Legal system has put 

a check by introducing Judicial Independence to stop the possibility of abuse of power 

in a circumstance where the same individual is vested with powers under two 

 
26 The Constitutional Model was given by John Locke in his ‘Second Treatise on Government’ 

available at John Locke, Two Treatise of Government’, Book II, Para 4 ( Black Swan, London, 1690). 
27 David Jenkins, ‘The Lockean Constitution: Separation Of Powers And The Limits Of Prerogative’ 

56(3) McGill Law Joural (2011) 
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different organs28. The necessity of diffusion of power is necessary to cease the 

organs of the government from abusing the powers. While explaining the necessity of 

separation of power Lord Denning has stressed upon the judicial creativity29 and 

stated that along with the conventional duty of judges to interpret and apply the 

existing laws it is important to leave a space for judicial creativity.30 While dealing 

with the necessity of ‘Separation of Power’ Blackstone has mentioned that vesting of 

the power of legislating the law and execute the same on the one and same individual 

shall lead to the formation of arbitrary government. Therefore, he was of the opinion 

that there must be two important organs of the government i.e. the legislature 

(Parliament) consisting of the King, House of Lords and House of Commons, while 

the Executive shall consist only of the King.31 However, Blackstone remained silent 

about the position of judiciary in the separation of power arrangement. Lord Hodge, 

the Justice of the Supreme Court of United Kingdom, has reiterated that to keep a 

check and maintain balance between powers shared by the three organs of the 

Government it is important to provide independence to the judiciary. He has accepted 

that historically the judiciary was not a separate part from the executive in United 

Kingdom. Separation of power, according to Halsbury’s Laws of England, is a 

constitutional system that restricts the organs of the government from being despotic. 

It has also mentioned that despite Britain’s legal system (where separation of power is 

not followed strictly) the Judiciary is substantially insulated by virtue of strict laws, 

constitutional conventions, professional tradition and political practice from the 

influence of other two organs.32 Conforming this principle of separation of power the 

‘Constitutional Reform Act, 2005’33 has been enacted to separate the Judiciary of 

United Kingdom from that of the legislature and the executive.34 

 
28 Lord Denning and Judicial Imperialism, Lord Denning Lecture by the Hon’ble Mr. Justice M.D. 

Kirby at University of Sydney on 26.07.1980. 
29 Judicial creativity was necessary according to Lord Denning. However, Prof. Gordon Reid the Pro-

Vice Chancellor of University of Western Australia has pointed out that in most of the cases, at least in 

Australia, in the garb of judicial creativity the excessive use of judges were made. This according to 

Prof. Gordon Reid is ‘Judicial Imperialism’ and is contradictory to the principle of separation of power. 

Lord Denning Lecture by the Hon’ble Mr. Justice M.D. Kirby at University of Sydney on 26.07.1980. 
30 Lord Denning Lecture by the Hon’ble Mr. Justice M.D. Kirby at University of Sydney on 

26.07.1980. 
31 George Sharswood, Commentaries on the Laws of England by Sir William Blackstone, Vol 1,111,(J. 

B. Lippincott Company, Philippine, 1893) 
32 LORD HAILSHAM OF ST. MARYLEBONE, HALSBURY’S LAWS OF ENGLAND,Vol I(I), 7, 

(Butterworth, London, Fourth Ed. Reissue, 1989). 
33 Article 3 of the Constitutional Reform Act, 2005 
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iii. Responsible & Accountable Government-  

In democracy the Government is always supposed to be accountable to its servants. 

The concept of accountable government is reflected in Chapter VI i.e. Of The King’s 

Duties in the Commentary on the Laws of England by Sir William Blackstone.35 

Accountability of the government is the one of the most important features of 

democracy which ceases the leaders to be arbitrary and exploitative. While explaining 

the accountability of the Government Aristotle has explained that it does not matter 

whether the power to rule is vested upon a single individual or group of individuals as 

long as the ruling of subjects is for the common interest. Ruling of the subjects with 

private interest amount to perversion and should be left.36  

Responsible government is the government where all the ministers are members of the 

Parliament. This form of government is called the responsible government as any law 

 
Guarantee of continued judicial independence (1) The Lord Chancellor, other Ministers of the Crown 

and all with responsibility for matters relating to the judiciary or otherwise to the administration of 

justice must uphold the continued independence of the judiciary.  

(2) Subsection (1) does not impose any duty which it would be within the legislative competence of the 

Scottish Parliament to impose. 

(3) A person is not subject to the duty imposed by subsection (1) if he is subject to the duty imposed by 

section 1(1) of the Justice (Northern Ireland) Act 2002 (c. 26).  

(4) The following particular duties are imposed for the purpose of upholding that independence.  

(5) The Lord Chancellor and other Ministers of the Crown must not seek to influence particular judicial 

decisions through any special access to the judiciary.  

(6) The Lord Chancellor must have regard to— (a) the need to defend that independence; (b) the need 

for the judiciary to have the support necessary to enable them to exercise their functions; 

(c) The need for the public interest in regard to matters relating to the judiciary or otherwise to the 

administration of justice to be properly represented in decisions affecting those matters.  

(7) In this section “the judiciary” includes the judiciary of any of the following— (a) the Supreme 

Court; (b) any other court established under the law of any part of the United Kingdom; (c) any 

international court.  

(8) In subsection (7) “international court” means the International Court of Justice or any other court or 

tribunal which exercises jurisdiction, or performs functions of a judicial nature, in pursuance of— (a) 

an agreement to which the United Kingdom or Her Majesty’s Government in the United Kingdom is a 

party, or (b) a resolution of the Security Council or General Assembly of the United Nations 
34 Lord Hodge, a Scottish lawyer and the Justice of the Supreme Court of the United Kingdom during a 

lecture in Lincoln’s Inn Denning Society in 2016 on ‘Upholding the rule of law: how we preserve 

judicial independence in the United Kingdom’, available at https://www.supremecourt.uk/docs/speech-

161107.pdf (visited on 23.04.2019) 
35 George Sharswood, Commentaries on the Laws of England by Sir William Blackstone, vol. 1, 159-

160 (J. B. Lippincott Company, Philippine, 1893) 
36 Earnest Barker M.A., The Political Thought of Plato and Aristotle, (Methuen & Co., London, 1906). 

https://www.supremecourt.uk/docs/speech-161107.pdf
https://www.supremecourt.uk/docs/speech-161107.pdf
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enacted by such parliament goes through several stages of discussions by the 

members when the parliament is in session.37 

The fundamental difference between ‘Accountability’ and ‘Responsibility’ is that the 

accountable government is supposed to be answerable to its subjects and can be 

blamed if something goes wrong in the governance. However, Responsible 

government is not necessarily answerable to its subjects.38 

iv. Rule of Law- 

The concept of rule of law differs from the idea of one propounder to another. 

Aristotle (350 B.C.) was in the favour of distinguishing between the rule of law and 

the political power. He believed that for a peaceful society citizen must have a good 

law and must be in habit of abiding by these laws. Therefore, for Aristotle the rule of 

law represented general obedience of the law by the citizenry which also reflects the 

citizen’s acquiescence.39 

According to Dicey (1835-1922) 40, Rule of law envisages the following:-  

• No one is punishable except for a distinct breach of law established in the ordinary 

legal manner before the ordinary courts of the land;  

• No person is above the law;  

• Courts play a vital role in protecting the rights of individuals. 

a.  No one is punishable except for a distinct breach of law established in the 

ordinary legal manner before the ordinary courts of the land: - The first 

component of rule of law is related to the principle of legality. If certain 

behaviour is not categorized as a criminal act by the constitutionally mandated 

lawmaking organ, it is not treated as a criminal act and is not punishable. It is 

treated as an innocent act. Secondly for an act to be punishable, the act must 

be classified or identified as a criminal act by the legislature through the law-

making process enshrined in a constitution and other laws. Finally, once 

 
37 Responsible Government, available at Earnest Barker M.A., The Political Thought of Plato and 

Aristotle, (Methuen & Co., London, 1906). 
38 Distinction between Accountable and Responsible Government, available at Earnest Barker M.A., 

The Political Thought of Plato and Aristotle, (Methuen & Co., London, 1906). 
39 Jill Frank, Aristotle on the Constitutionalism and the Rule of Law,  8(37), Theoritical Inquiries in 

Law, 41(2007). 
40 Albert Venn Dicey, Introduction to the Study of Law of Constitution 188 (London and New York, 

Macmillan, 1995). 
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certain behaviour is classified as a criminal act, the accused should be tried 

and punished by the courts.  

b.  No one is above the law: - These words express the absolute supremacy of 

law over arbitrary power including widespread discretionary power of 

government. Human beings should be treated equally before or under the law 

without discrimination on the basis of status, wealth, race, nationality, gender, 

sex, etc. Similarly, even though avoidance of discretionary power is totally 

impossible, the manner in which such power is to be exercised is strictly 

monitored. Discretionary power is one of the reasons for the prevalence of 

corruption.  

c.  Rights are based on the actual decision of courts: - According to Dicey41, the 

mere recognition of rights in a constitution alone does not secure or ensure the 

rights of an individual. The rights recognized by a constitution and other laws 

are to be protected or defended through the medium of courts whenever these 

rights are infringed.42 Therefore, Dicey opposed conferring of wide 

discretionary power on the executive.  

Ivor Jennings (1903-1965) has maintained that the purpose of Rule of Law is to bring 

peace in the society and to secure that all the disputes are settled in accordance with 

the legal rights. According to his idea of Rule of Law it is the obedience of the law by 

the people which establishes the rule of law in the society. Therefore, rule of law, 

according to Ivor Jennings, signifies public order. He was of the opinion that in order 

to ensure rule of law force can be used upon the lawless man if necessary as a lawless 

can destroy peace of a substantial part of this world. Both Thomas Hobbes (1588-

1679) and Ivor Jennings (1903-1965) have kept the sovereign out of the purview of 

the ‘Rule of Law’. According to them there is a need of a strong and strict sovereign 

in order to maintain law and order in the society.43 

 

 

 
41 Ibid 
42 The Late O. Hood Phillips, Paul Jackson (ed.), Constitutional and Administrative law, 33, (Sweet & 

Maxwell, London, 2001) 
43 Sir Ivor Jennings, The Law and The Constitution, 42-45, (University of London Press, London, Fifth 

Edition, 1972). 
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WHAT IS CONSTITUTION 

Constitution is a document of a country setting out the expectations of citizens of a 

nation as to how they want to be ruled. In this context the ‘Social Contract’ theory of 

Thomas Hobbes is relevant. In this theory Thomas Hobbes has advocated for a system 

which will be set up after reciprocal promise and acceptance regarding ‘to rule’ and 

‘be ruled’44.Dieter Grimm, a German Judge, has viewed Constitution as a set of legal 

norms.45 

According to Aristotle a nation requires the Constitution for the purpose of ensuring 

justice and bringing stability. Aristotle has viewed the society as a place of individuals 

having different & conflicting interests. He has recognised self-interest and interest of 

the community. According to him any ruler (be it in monarchy, aristocracy, polity) 

becomes unreasonable and arbitrary when the ruler gives preference to the self-

interest. Thus there is a need to bring un-equals to the equal ground to ensure justice 

and justice must be preserved under the ‘watchful eyes’ which will ensure stability. 

This ‘watchful eyes’ would be not of an individual but of the law and it would be 

provided in a Constitution of any nation.46 

Indians expressed their demand of having a Constitution of their own in 193947.This 

demand of Indians reflects that in order to ensure stability and upheld the principles of 

natural justice, rule of law in the governance it is important to have a posited 

document. Dr. Sarvapalli Radhakrishnan, the first speaker after the election of the 

permanent Chairman of the Constituent Assembly, said ‘A Constitution is the 

fundamental law of the nation. It should embody and express the dreams and 

passions, the ideals and aspirations of the people. It must be based on the consent of 

all, and respect the rights of all people who belong to this great land’. Thomas Paine 

in ‘Rights of Man’ has stated ‘A Constitution is not an act of a government, but of a 

people constituting a government, and a government without a Constitution is power 

 
44David Singh Grewal, The Original Theory of Constitutionalism, 5191 Yale Law School Faculty 

Scholarship Series, (2018). 
45David Dyzenhhaus, Constitutionalism in an Old Key: Legality and Constituent Power, 235, 

(Cambridge University Press, 2012) 
46Krishna K. Ladha, Aristotle’s Politics: On Constitutions, Justice, Laws and Stability, paper presented 

in Indian Institute of Management Kozhikode. 
47The Working Committee of the Congress put a demand before the members of Cripps Mission in 

1939 regarding the wish of all Indians to have Constitution. Durga Das Basu, Introduction to the 

Constitution of India, 14 (PHL Pvt. Ltd., New Delhi, 1987).  
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without right…….. A constitution is a thing antecedent to a government; and a 

government is only the creature of the Constitution.’48 

However, Barrister Samaraditya Pal, the Senior Advocate of the High Court of 

Calcutta & Barrister (Inner Temple),has observed that how and by whom the 

Constitution would be framed comes under the periphery of politics of any nation. 

The differences in principles, ideology in Constitutions of different countries are 

because of different political philosophies. Thus the principles of Constitution reflects 

the type of political authority in a nation. In support of his statement the example of 

Weimar Constitution may be discussed. After the end of 1st World War in 1919 

Germany in order to bring stability and ensure justice adopted a Constitution known 

as the Weimar Constitution. The Weimar Constitution (1919-1933) declared Germany 

as the ‘democratic republic’49. German citizens were also guaranteed some basic 

rights integral to the human being. However, after the rise of Hitler to power he 

suspended most of the rights of citizens in 1933 and passed the Enabling Act 

establishing dictatorship in Germany.50 This political situation in Germany negates 

the observation of Thomas Paine to an extent that government is the creature of the 

Constitution and has no role to play in its drafting. Thus, the idea behind having a 

Constitution by any nation  is that of self-determination.  

I. IMPORTANCE OF CONSTITUTION 

In the previous discussion it was found that almost all the civilizations demanded for 

Constitution at certain point of time. This gives rise to further question regarding the 

importance of Constitution. H. L. A. Hart has given answer to this query. According 

to H. L. A. Hart law did not prevail in society from the beginning. The existence of 

law was the result of the necessity felt by the pre-law society to have in order to bring 

certainty. Pre-law society was governed by customary rules. These rules were 

followed by most of the members of community. In this situation Hart has come up 

with a hypothetical situation where there is a disagreement within the community 

regarding any customary rule. Hart has raised the question that by what means that 

 
48Samaraditya Pal, India’s Constitution: Origins and Evolution, Vol 1, lxxiii,  (Lexis Nexis, Mumbai, 

2015). 
49 Article 1 of the Weimar Constitution- The German Reich is a Republic. State authority derives from 

the people. 
50 Nazism and the rise of Hitler, available at Samuel Koehne, Nazism Political Religion and Ordinary 

Germans, 49(3), Agora, (2014). 
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conflict would be solved. Confusion regarding customary rules, as claimed by Hart, 

became complex in heterogeneous society. Hart has called this situation a ‘Normative 

Uncertainty’. Thus, Hart has claimed that there is a need for an authoritative 

document which would set forth the standard of behaviour for both the ruled and the 

ruler.51 This contention of Hart supports nations’ quest for having Constitution and 

also reflects the importance of the same. Hart was strictly against customary rules, as 

according to him, it makes the society static and failed to change keeping pace with 

the change in society52. Hart’s this contention support ‘Amendment’ to the 

Constitution. Thus, the reason for which a nation must have a Constitution, for the 

same reason the Constitution should be flexible enough to be amended.  

II. CONSTITUTION- A LAW OR NOT 

To find an answer to this it is to be found first that when does a norm become Law? 

Kelsen in his Pure Theory has claimed that a legal order or a legal system is 

comprised of norms which are systematically arranged. These norms are arranged 

hierarchically where one norm acquires its validity from another norm. This leads to 

the basic norm which does not need any validation from another norm and is 

transcendental and metaphysical and validates other norms.53According to Kelsen in 

order to be binding these norms are required to come through a process and become 

Law. Kelsen has divided norms in Norms in Abstracto and Norms in Concreto. 

Norms in Abstracto becomes Norms in Concreto when the legal system apply norms 

in Abstracto to any concrete problem which further gives rise to Norms in Concreto 

(This process in today’s legal system may be distinguished as legislative, executive 

and judicial process). Norms in Concreto is the Law while the Norms in Abstrato is 

those principles that a Law must include to ensure equality, justice and stability. 

If this theory is applied to the Constitution of India it would inevitably be found that 

Constitution is a Law. The Constitution includes Norms in Abstracto for e.g. the Rule 

of Law, Natural Justice and it has been drafted and come in to being through a 

legislative process. Moreover, Article 13 of the Constitution of India has laid down 

 
51 Scott. J. Shapiro, What Is The Rule Of Recognition (And Does It Exist)? 04, Public Law & Legal 

Theory, Yale Law School. 
52 The Rule of Change by H. L. A. Hart. Available at Scott. J. Shapiro, What Is The Rule Of 

Recognition (And Does It Exist)? 04, Public Law & Legal Theory, Yale Law School. 
53 Kelsen calls this basic norm the Grundnorm. 
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that any law which is not in conformity with the Constitutional principles would be 

declared void. Therefore, the rule that a norm acquires validity from higher norm 

applies to the Indian legal system through Article 13 of the Constitution of India. The 

Grundnorm which is transcendental, metaphysical and does not need any further 

validation can be distinguished as the Principle of Rule of Law, Natural Justice 

embodied in the Constitution of India.  

According to Bentham, law is ‘an assemblage of signs declarative of a volition 

conceived or adopted by the Sovereign in a state, concerning the conduct to be 

observed in a certain case by certain person or class of persons, who in the case in 

question are or are supposed to be subject to his power’.54 This definition of law 

shows that a Law must have following eight aspects- 

a. Source, 

b. Subjects, 

c. Object, 

d. Extent, 

e. Aspects, 

f. Force (rewards/ punishment) 

g. Expression, 

h. Remedial appendage. 

Let us find out what happens if this definition of Law propounded by Bentham is 

applied to the Constitution of India. 

a. Source- According to Bentham for a law it is to be clear whose will has it 

become. Bentham claimed that the will of a sovereign is the law. When this is 

applied to the Indian Constitution it has found that Pandit Jawaharlal Nehru in 

his Objective Resolution55 Maintained that in true sense the sovereignty lies 

with the people of India. to substantiate this statement, there is another proof 

where Pandit Jawaharlal Nehru has stated that monarchy can only be 

continued in some states in India only when the people of such state consents 

to that.56 Thus, in case of the Indian Constitution the source of it is the will of 

 
54 Lloyd, Introduction to Jurisprudence, 273, (Sweet & Maxwell, England, 8th Edition, 2008). 
55 Objective Resolution was discussed on 17th October, 1949 in the Constituent Assembly. 
56 Constituent Assembly Debates, Vol I, 13th December, 1946. 
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its people. This is the reason the Preamble of the Constitution starts with ‘WE 

THE PEOPLE OF INDIA’. 

b. Subject- Bentham has asserted that a Law must point out its subjects to which 

it is going to be applied. The Constitution of India is again quite clear on that 

issue when in the Preamble it states that ‘IN OUR CONSTITUENT 

ASSEMBLY this twenty sixth day of November, 1949, do HEREBY ADOPT, 

ENACT AND GIVE TO OURSELVES THIS CONSTITUTION’. The phrase 

‘GIVE TO OURSELVES’ in the Preamble shows that the subjects are the 

people of India. 

c. Object- according to Bentham a law must have an object i.e. it must identify 

circumstances to which it may be applicable. The Preamble of the Constitution 

has again stated its objects clearly in ‘resolved to constitute India into a 

SOVEREIGN SOCIALIST SECULAR DEMOCRATIC REPUBLIC’. 

d. Aspect- Bentham has stated that once the Object of law is clear it needs to 

formulate the manner through which it will fulfil the object. The Preamble of 

the Constitution has already stated the manner through which it intend to 

constitute India into SOVEREIGN SOCIALIST SECULAR DEMOCRATIC 

REPUBLIC, and that is by securing to all its citizens - 

‘JUSTICE, social, economic and political; 

LIBERTY of thought, expression, belief, faith and worship; 

EQUALITY of status and of opportunity’ 

e. Extent- According to Bentham law must confine its limitation and the 

Constitution of India has also delimited its extent to Indian people. Article 13 

of the Constitution of India has provided extent and limitation regarding 

validity of any law enacted in India. 

f. Force- While explaining ‘force’ of a law Bentham has stated that a Law must 

be clear about its motive and means to bring it to fulfilment. In the Preamble 

of the Constitution of India it has mentioned that the motive of the 

Constitution is to ‘assure the dignity of the individual and the unity and 

integrity of the Nation.’ The means to fulfil this motive is ‘to promote among 

them all FRATERNITY’.  

g. Expression- Bentham, by expression, has meant that the nature of signs 

through which the will is made known. In case of the Constitution of India the 
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expression is written. In the Preamble it is clearly mention that the 

Constitution of India is enacted. 

h. Remedial Appendages-while explaining remedial appendage Bentham has 

stated that it means law must have mechanism to obviate mischief done by one 

individual. In the Constitution of India Article 32 and Article 226 are laid 

down to provide remedy for any mischief done. 

Bentham has also mentioned that a law must be validated no matter it is emanating 

from the will of the Sovereign. In Bentham’s theory the validation of law comes in 

form of obedience of the same by the subjects. Therefore, even if the members of the 

Draft Committee of the Constituent Assembly was not representatives of Indian 

people in true sense, but Indian citizens’ unquestionable& unconditioned submission 

to the Constitution gives validation to the Constitution of India.In this backdrop it can 

safely be stated that according to Bentham’s definition of Law the Constitution of 

India is definitely a Law. 

Law, as Austin defined it, is the command of the Sovereign and has sanction along 

with it. Austin distinguished law between two heads and these are- laws properly so 

called and Laws improperly so called. Under Law properly so called Austin has stated 

that positive laws or Laws strictly so called are law as it has sanction with it in case of 

non-conformation to that command. Thus the feature of Law strictly so called are- 

a. Must be posited (i.e. the source is definite) 

b. Must be command by the political superior to the political inferior, 

c. Must have sanction attached in case of non-conformation by the political 

inferior. 

If this theory is applied to the Constitution of India it would be found that- 

a. The source of the Constitution of India is definite. 

b. There is a command in the Constitution of India. Article 13 of the Constitution 

is a command that any law to be enacted or any existing law must be void to 

the extent of non-conformity with the provisions of the Constitution of India. 

c. Sanction in the Constitution of India has been provided under Article 32 and 

Article 226. Any law not in conformity with the Constitutional provisions can 

be declared null and void under these two Articles. 
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Thus, the Constitution of India is a Law according to the definition of Austin. 

However, the only difference between Austin’s definition of Law and the Constitution 

of India is regarding the nature of the sovereign. Austin’s sovereign is politically 

supreme, obeyed none, was in habit of being obeyed but in case of the concept of 

sovereign in the Constitution of India it lay diffused to the people of India and 

culminated into the three organs of governance through elected representatives and 

not in individuals. Austin’s sovereign is not even bound by the law so posited by him. 

However, in case of India the Constitution of India binds every Indian.  

In analytical school of law Bentham has stated that even though law emanates from 

the sovereign the law needs validation and the validation comes in form of obedience 

from subjects. Bentham was of the view that the sovereign would ensure this 

obedience by inflicting pain (sanction) for disobedience and pleasure for obeying 

(reward) the same. H. L. A. Hart has questioned that how long law will be validated 

through the obedience of subjects putting them in fear of sanction. According to Hart 

the validation comes because of the underlying principles embedded in law. In his 

theory Hart has named these principles ‘Primary Rules’ which brings certainty to the 

legal system and ensures peoples’ obedience to the posited law which Hart has named 

‘Secondary Rules’. This theory of H. L. A. hart is known as the ‘Rule of 

Recognition’. If Hart’s theory is applied to the Constitution of India then the Primary 

Rules would include all the constitutional principles (for eg. Principle of Rule of Law, 

Natural Justice) and the Constitution itself is the Secondary Rule. Thus, it can again 

be safely stated that the Constitution of India is a Law. 

Article 13 of the Constitution of India has declared that any law which is in 

contradictory with the provisions of the Indian Constitution shall not have any effect 

in the territory57. This provision has made it clear that the Constitution of India is the 

Supreme Law of the Land.  

 
57 Article 13- Laws inconsistent with or in derogation of the fundamental rights. 

(1) All laws in force in the territory of India immediately before the commencement of this 

Constitution, in so far as they are inconsistent with the provisions of this Part, shall, to the extent of 

such inconsistency, be void. (2) The State shall not make any law which takes away or abridges the 

rights conferred by this Part and any law made in contravention of this clause shall, to the extent of the 

contravention, be void. (3) In this article, unless the context otherwise requires,— (a) “law” includes 

any Ordinance, order, bye-law, rule, regulation, notification, custom or usage having in the territory of 

India the force of law; (b) “laws in force” includes laws passed or made by a Legislature or other 

competent authority in the territory of India before the commencement of this Constitution and not 
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Indian Judiciary has reiterated that the Indian Constitution is not only the Law but the 

Supreme Law of the land in several cases. One of the important principles adopted in 

the Indian Constitution is ‘Judicial Review’ and ‘Independence of the Judiciary’. 

These two features of Indian Judiciary ensures conformity of all the enactments in 

India with the Constitutional provisions as the Constitution is the supreme law of the 

land. Therefore, in India the Constitution is considered as the Law because the court 

can declare any law or administrative action unconstitutional if found to be 

inconsistent with the Constitutional provisions.58 

In Rajasthan v. Union of India59 Bhagwati J. observed- It is necessary to assert in the 

clearest term particularly in the context of the recent history,  that the Constitution is 

the supreme lex, the permanent law of the land, and there is no department or branch 

of government above or beyond it. Every organ of the Government, be it executive or 

the legislature or the judiciary, derives its authority from the constitution and it has to 

act within the limits of its authority.  

Judicial Review empowers the Indian Judiciary to examine all the laws in India in 

order to find out the inconsistency with the Constitutional provisions. In S.S. Bola v. 

B. D. Sharma60 Ramaswami J. has observed- the founding father very wisely, 

therefore incorporated in the Constitution itself the provisions of judicial review so as 

to maintain the balance of federalism, to protect the Fundamental Rights and 

Fundamental freedoms guaranteed to the citizens and to afford a useful weapon for 

availability, availment and enjoyment of equality, liberty and Fundamental freedoms 

and to help to create a healthy nationalism. Observation of Ramaswami J. in the 

aforementioned case that the Constitution itself is subject to Judicial Review proves 

that in India the Constitution is considered as Law. Thus, any Constitutional original 

and/or amended provision if found to be inconsistent with the underlying principles of 

Indian Constitution shall be declared to be ultra vires. 

 
previously repealed, notwithstanding that any such law or any part thereof may not be then in operation 

either at all or in particular areas. 1 [(4) Nothing in this article shall apply to any amendment of this 

Constitution made under article 368.] 
58 M. P. Jain, Indian Constitutional Law, 1603, (Lexis Nexis, Gurgaon, 7th Ed. 2014) 
59 Rajasthan v. Union of India AIR 1977 SC 1361 
60 S. S. Bola v. B. D. Sharma AIR 1997 SC 3127. 
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While explaining the importance of Constitution as the Supreme Lex the Apex Court 

in India Cement Ltd. v. State of Tamil Nadu61 observed that It has to be remembered 

that it is a Constitution that requires interpretation. Constitution is the mechanism 

under which the laws are to be made and not merely an Act which declares what the 

law is to be. The observation in the aforementioned case that the Constitution is not 

merely an ‘Act’ also proves that Indian Constitution is regarded as Law. However, the 

difference between the Constitution and other enacted Laws in India is that other laws 

derive their validity from the Constitution itself.  

With the filing of Shankari Prasad case62 the question whether constitutional 

amendments can be considered as law in order to bring it under the purview of 

judicial scrutiny under Article 13 of the Constitution of India arose. This conflict 

makes it clear that there was never a confusion regarding the status of the Constitution 

of India as Law63. Therefore, Ramaswamy J. rightly pointed out that Constitution can 

be considered as Law for the purpose of bringing it under the judicial scrutiny under 

Article 13. In Shankari Prasad case the court observed that even if constitutional 

amendments are considered as law, they are not ordinary law. To make this 

distinction clearer the court divided law into ordinary law and constitutional law. All 

the constitutional amendments, according to the court, fell within the purview of 

‘Constitutional Law’, and should not be subject to judicial scrutiny. However, it has 

been accepted that constitutional amendments are also law but a different kind of law 

and is not subject to judicial review.  

Therefore, the answer for the question whether Indian Constitution is law lies within 

the fundamental principles embodied in it. Judicial Review is one of the principles 

embodied in the Indian Constitution which proves that in India the Constitution is 

regarded as Law. Dieter Grimm64 has aptly mentioned that in United Mizrahi Bank 

Ltd. v. Migdal Village HCJ  the Israeli Court has observed that judicial review is the 

 
61 India Cement Ltd. v. State of Tamil Nadu AIR 1990 SC 85. 
62 Shankari Prasad Singh v. Union of India AIR 1951 SC 458. 
63 In Shankari Prasad Singh’s case the conflict was between Article 13 and Article 368 of the Indian 

Constitution. The question was whether the amending power of the Parliament in India under Article 

368 is so wider that the amended provisions can not be brought under the judicial scrutiny under the 

Article 13 no matter it is against the principles embodied in the Constitution of India. However, for the 

sake of brevity in this chapter this conflict has not been dealt with. In this chapter the focus is on 

i. Whether Constitution is a Law? and  

ii. Whether constitutional amendments can also be regarded as Law? 
64 Dieter Grimm is a Professor of Law at Humboldt University of Berlin.  
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soul of the Constitution itself. Strip the Constitution of judicial review and you have 

removed its very life.. It is therefore no wonder that judicial review is now developing. 

The majority of enlightened democratic states have judicial review.. the twentieth 

century is the century of judicial review.65 

PREAMBLE- WHETHER A PART OF THE CONSTITUTION OF 

INDIA 

Almost all the countries in the world have Constitution with Preamble. The absence of 

Preamble does not affect the validity of the Constitution. However, it is considered 

that having a preamble makes it easier to understand the aims, objectives and the 

basic purposes of the Constitution. In this backdrop it is apt to discuss about the long 

standing controversy regarding whether the Preamble is a part of the Constitution. 

This question has been dealt with by Liav Orgad in detail in his paper titled ‘The 

Preamble in Constitutional Interpretation’.66 

According to Liav Orgad Preamble constitutes the introduction to the Constitution. 

This Preamble can appear with or without a formal heading. In a study conducted by 

Orgad it was found that 37 countries have a formal Preamble to their Constitution 

while 13 countries have introductory article instead of having a formal Preamble.67 To 

understand what purpose does the Preamble serve in the Constitution it is important to 

understand the nature of Preamble. Liav Orgad has divided it into three heads basing 

upon the function the Preamble does, these are- 

a. Ceremonial/ Symbolic Preamble 

b. Interpretative Preamble 

c. Substantive Preamble. 

A ceremonial or symbolic Preamble is said to have no legal force. A Preamble of 

ceremonial nature is persuasive in nature and is not legally binding upon citizens. The 

concept of ceremonial preamble was first elaborated in Plato’s Laws. A symbolic 

preamble usually convinces people on moral ground as to why they should follow the 

law of the land. Plato while explaining why preamble should be persuasive stated that 

 
65 P. Ishwara Bhat (ed.) , Constituionalism and Constitutional Pluralism, 65, (LexisNexis, Gurgaon, 1st 

Ed. 2013) 
66 Liav Orgad, The Preamble in Constitutional Interpretation, 8(4), , I*CON, 714-738. 
67 Id at 716. 
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a preamble without persuasive nature is a ‘dictatorial prescription’.68 However, this 

platonic idea of preamble raised a big question about the role of politics in modern 

age. In a multicultural society having multifarious conflicting interests it is quite 

difficult to convince everyone about the importance of same value, morality, 

rationality. Therefor, Kent Roch69 is of the view that a preamble can not be without a 

legal force.70 The exact opposite concept of ceremonial/ symbolic preamble is 

substantive preamble. Kent Rocher while critically analysing the applicability of 

platonic idea of preamble was of the view that a preamble should be substantive and 

must have a legal force. He questioned that what would persuade citizens to obey the 

law if the preamble can not do that always. He was of the view that Platonic idea of 

symbolic/ ceremonial preamble can be apt for a homogeneous society. Kent Rocher 

has taken Federal Legislation to study the nature and function of preamble as it 

operates in a heterogeneous society.71The substantive preamble contains legally 

binding clauses and represents a source of rights and obligation.72 Both Liav Orgad 

and Angelo Rinella73 were of the view that it is through the interpretation of the 

Constitution one is able to understand the substantive nature of the preamble (i.e. the 

legal force underlying in the preamble). 

When both the symbolic/ceremonial and substantive preamble are two extreme idea 

regarding the nature of preamble, there is a moderate concept i.e. interpretive 

preamble. According to this theory reference to the preamble can be made only in the 

occasion of ambiguity and confusion regarding the provisions of the Constitution. 

Liav Orgad, the propounder of this concept, has stated that reference to the preamble 

during the occasion of ambiguity is necessary as the preamble highlights the legal and 

social responsibility of the State.  

 
68 ibid 
69 Professor of Law, University of Toronto. 
70 Kent Roch, The Uses and Audiences of Preambles in Legislation,47, MCGill, 130-159 (2001). 
71 Id at 134. 
72 G.F. Ferrari, J. O’ Dowd, (ed.), 75 years of the Constitution of Ireland: An Irish-Italian Dialogue,  6, 

(Clause Press, Dublin, 2014) 
73 Angelo Rinella is a Professor of Comparative Public Law at the University of Rome LUMSA 
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Another nature of preamble is pointed out by Kevin M. Stack i.e. the Regulatory 

nature of preamble. According to him, it is the regulatory nature of the preamble 

which ensures upholding of the principles of rule of law and natural justice.74 

While the function of preamble in a Constitution is clear, this chapter is especially 

dealing with the function of the Preamble of the Constitution of India. The genesis of 

the ‘Preamble’ of the Constitution of India can be traced back to the ‘Objective 

Resolution’ introduced by Jawaharlal Nehru on 13th December, 1947. Plain reading of 

the preamble of the Constitution of India reveals the social, economic and political 

responsibility of the State towards its citizens.75 It is through the interpretation of the 

Preamble by the Supreme Court of India in several landmark cases the legal force of 

the preamble is upheld. 

The preamble of the Constitution of Nepal is substantive in nature as it has explicitly 

been stated that no amendment can be made to the Preamble. This indicates the 

independent nature of preamble in the Constitution of Nepal as a substantive source of 

law.76 While in India it took almost two decades to decide whether the Preamble to 

the Constitution of India is a part of the Constitution and whether any amendment can 

be made changing the nature of the preamble. It was in the case of Kesavananda 

Bharti v. State of Kerala77 where the Supreme Court conclusively decided that no 

amendment can be made changing the ‘Basic Structure’ of the Constitution of India 

and Preamble needs to be referred to understand the Basic Structure of the 

Constitution of India. 

 
74 Kevin M. Stack, Preamble as Guidance, 84(5), Geo-Wash L. Rev, 1254 (2016) 
75 Preamble of the Constitution of India- 

WE, THE PEOPLE OF INDIA, having solemnly resolved to constitute India into a SOVEREIGN 

SOCIALIST SECULAR DEMOCRATIC REPUBLIC and to secure to all its citizens 

 JUSTICE, social, economic and political; 

 LIBERTY of thought, expression, belief, faith and worship; 

 EQUALITY of status and of opportunity; and to promote among them all 

 FRATERNITY assuring the dignity of the individual and the unity and integrity of the Nation; 

 IN OUR CONSTITUENT ASSEMBLY this  26th day of November, 1949, do HEREBY ADOPT, 

ENACT AND GIVE TO OURSELVES THIS CONSTITUTION. 
76 Article 116 Clause 1 of the Constitution of Nepal- Amendment of the Constitution 

(1) A bill to amend or repeal any Article of this Constitution, without prejudicing the spirit of the 

Preamble of this Constitution, may be introduced in either House of Parliament:  Provided that this 

Article shall not be subject to amendment. 
77Kesavananda Bharti v. State of Kerala AIR 1973 SC 1461. 
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The Preamble to the Constitution of India was drafted at the end of the first reading of 

the Constitution. The motion to adopt the Constitution was moved on 17th October, 

1949.  The Preamble connotes some fundamental aspect and ideologies of Indian 

Polity. This has been noticed even during the 42nd Amendment in 1972 when the then 

Government expressly declared India as a ‘Socialist, Secular’ country. The 

stakeholders of the Government are expected to conform to these fundamental aspects 

and follow these ideologies underlying in the preamble. The preamble is also an 

outline of the aspirations of the citizens of India. These aspirations can be protected 

by the sovereign only by conforming to the ideologies enshrined in the Preamble.78 

Therefore, from this point of view Preamble is a part and has a legal background in 

the Constitution of India. However, it took India almost 20 years to decide whether 

the Preamble is a part of the Constitution. To understand this journey there is a need 

of discussing these following landmark case laws.  

The question regarding preamble being a part of the Constitution of India arose 

indirectly in A.k. Gopalan v. State of Madras79. In this case the validity of section 14 

the Preventive Detention Act, 1950 was in question. Section 14 of this Act prohibits 

disclosure of the grounds of detention to the detenue. While the majority of 6 judges 

Bench i.e. KANIA C.J., PATANJALI SASTRI, MUKHERJEA and DAS JJ. upheld 

the validity of the whole Act except section 14 by applying the Rule of severability 

Fazl Ali, and Mahajan JJ. observed that the whole Act should be declared ultra vires. 

The dissenting view of  Fazl Ali and Mahajan JJ. was  that the essence of the 

Preamble is to guarantee justice and that can be ensured only if  

i. the rights of an individual are protected, and/or 

ii. proper procedure to be followed in occasion of restriction upon such 

rights. 

According to Fazl Ali J. ‘There is nothing revolutionary in the view that "procedure 

established by law "must include the four principles of elementary justice which 

inhere in and are at the root of all civilized systems of law, and which have been 

stated by the American Courts and jurists as consisting in (1) notice, (2) opportunity 

to be heard, (3) impartial tribunal and (4) orderly course of procedure. These four 

 
78 Bidyut Chakraborty, Preamble: Whether a Part of the Indian Constitution, SAGE Publishing, 
79 AIR 1950 SC 88 
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principles are really different aspects of the same right, namely, the right to be heard 

before one is condemned. Hence the words "procedure established by law ", whatever 

its exact meaning be, must necessarily include the principle that no person shall be 

condemned without hearing by an impartial tribunal.’ However, the majority view 

while upholding the arbitrary arrest and detention under the Preventive Detention Act, 

1950 observed ‘Procedure established by law’ in the Constitution meant the procedure 

established by the sovereign. Therefore, anything posited by the sovereign is the law 

and can not be questioned if found contrary to the essence of the Preamble.80 Thus, in 

A.K. Gopalan case preamble was neither regarded as a substantive source of law, not 

it was regarded to have any importance in the interpretation of the Constitution of 

India.  

In Re. Berubari Case81 the important question as to the Preamble being a part of the 

Constitution of India arose. This case was presided over by a 7 Judges bench 

comprising of B Sinha, A S Shah, K Dasgupta, K S Rao, M Hidayatullah, P 

Gajendragadkar, S Das. Ganjendragadkar J. While writing the judgment mentioned 

the observation of the majority judges i.e. Preamble is definitely a key to open the 

mind of makers of the Constitution, but it is not a part of the Constitution of India. He 

has referred William W. Willoghby82 while justifying this observation. Willoghby 

also was not in favour of attributing substantive nature to the Constitution of America. 

While Willoghby was against the attribution of substantive nature to the preamble, 

judges in Berubari case have acknowledged that preamble helps to understand the 

intention of the makers of the Constitution which helps interpreting the Constitutional 

provision during the occasion of ambiguity. Thus, the contention of Mr. N. C. 

Chatterjee (i.e. one of the petitioners) regarding consideration of the Preamble as the 

substantive source of Law was rejected by the Bench.83 Even though in this case it 

was observed that the preamble is not a part of the Constitution of India, but this case 

led to the observation regarding ‘Basic Structure in Kesavananda Bharti v. State of 

Kerala. 

 
80 A.k. Gopalan v. State of Madras AIR 1950 SC 88 
81  Re. Berubari Union and Exchange of Enclaves case  
82 William W. Willoghby is a Professor of political Science in the University of Hopkins and has done 

extensive study in the field of the Constitution of United States of America.  
83 Re. Berubari Union and Exchange of Enclave case. 
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In Golaknath case84  Wanchoo J. said on a parity of reasoning we are of the opinion 

that the Preamble can not prohibit or control in any way or impose any implied 

prohibitions or limitations on the bar to amend the Constitution contained in Article 

368. Bachawat J. observed moreover the Preamble can not control the unambiguous 

language of the articles of the Constitution.85 

In this backdrop one of the most important matter is that the Constituent Assembly 

never intended to consider the Preamble as not a part of the Constitution. This 

intention of making the Preamble a part of the Constitution of India is clear from the 

statement made by the President of the Draft Committee i.e. Dr. B. R. Ambedkar on 

17th October 1949 that86 

A point of order has been raised that the whole Constitution that has been framed and 

accepted by this House is inconsistent with this amendment or the Preamble and 

therefore it should be ruled out of order.  

Therefore, the intention of the Draft Committee was overlooked by the Indian 

Judiciary until it corrected its error in Kesavananda Bharti v. State of Kerala. In 

Kesavananda Bharti case it was regarded that- 

i. the Preamble to the Constitution of India is a part of the Constitution, 

ii. that Preamble is not a source of power nor is it a source of limitations, 

iii. the Preamble has a significant role to play in the interpretation of the 

Constitution.87 

Jagan Mohan Reddy J. observed the Preamble to the Constitution which our 

Founding Fathers have, after the Constitution was framed, finally settled to conform 

to the ideals and aspirations of the people embodied in that instrument, have in 

ringing tone declared the purposes and objectives which the Constitution was 

intended to subserve.88 

 
84 Golak Nath v. State of Punjab AIR 1967 SC 1643. 
85 R. C. Lahoti, PREAMBLE: The Spirit and Backbone of the Constitution of India, 37-38 (EBC, 

Lucknow, 2017). 
86 Constituent Assembly Debate, Vol X, at 435 
87 R. C. Lahoti, PREAMBLE: The Spirit and Backbone of the Constitution of India, 38 (EBC, 

Lucknow, 2017) 
88 Kesavananda Bharti v. State of Kerala AIR 1973 Para 1164 
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Y. V. Chandrachud J. observed that the Preamble is a part of the Constitution which 

helps in interpretation of the Constitution in case of ambiguity. However it is not a 

provision of the Constitution. Thus it is out of the amending power of the legislature 

under Article 368 of the Constitution.  

Regarding amenability of the Preamble the view of the judges were89- 

D.G. Palekar observed that since the Preamble is a part of the Constitution it can also 

be amended. 

H. R. Khanna J. developed the concept of ‘Natural Rights’ which he linked with the 

principles enshrined in the Preamble and accepted that these rights are inalienable. 

However, Justice Khanna dissented with Justice D. G. Palekar in saying that the 

whole Preamble is amenable. Justice Khanna observed that the Preamble can also be 

amended as it is a part of the Constitution, but the Basic Structure enshrined in the 

Preamble can not be amended.  

S.N. Diwedi and A.N. Ray JJ. came to a conclusion that the Preamble is a part of the 

Constitution as the heading ‘The Constitution of India’ was placed above the 

Preamble.  

Therefore, from the above discussion it is clear that the Preamble is a part of the 

Constitution of India. The Preamble is neither a ceremonial/symbolic nor a 

substantive source of law in India. It has a significant role to play while interpreting 

the ambiguous provisions of the Constitution. In Kesavananda Bharti case it is upheld 

that the Preamble enshrines some principles which are identified as ‘Basic Structure’ 

in the case and is declared to be not subject to any change. These principles identified 

as ‘Basic Structure’ of the Constitution of India are nothing but the principles of 

Constitutionalism. Thus, the Constitution of India is a posited law underlying the 

principles of constitutionalism which can never be detached from the Constitution of 

India.  

 

 
89 R. C. Lahoti, PREAMBLE: The Spirit and Backbone of the Constitution of India, pp. 42-44 (EBC, 

Lucknow, 2017).  
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CHAPTER- II 

EVOLUTION OF THE INDIAN LEGAL SYSTEM AND 

MAKING OF THE CONSTITUTION 

India has a long and checkered history of independence struggle. To understand the 

philosophy of the legal system in India it is important to trace the genesis of the 

preamble and know the philosophy that lay behind its framing. The Indian 

independence movement was able to earn a slow and steady journey towards 

independence with the enactment of Government of India Act, 1858 by virtue of 

which the powers of the East India Company was transferred to the British Crown and 

it was the Crown that ruled India thereafter.1 

I. PRELIMINARY STEPS TOWARDS INDEPENDENCE 

It can not be said that the Act of 1858 was a first step towards independence but it was 

very significant because till 1858 India was merely a market/ trading place for a giant 

trading company. However, by virtue of sec 1 of the Government of India Act, 1858 

India became a territory under the powers of ‘Her Majesty’ to be exercised in her 

name. In other words the laws enacted from and after the Act of 1858 became the 

direct command of the Sovereign. Thus, it may safely be said that imperative school 

of thought entered the legal system in India at this point of time through the Act of 

1858.2 The Government of India Act, 1858 introduced Secretary of State scrapping 

off the position of East India Company’s Court of Directors. As proposed by the 

Government of India Act, 1854 the Government of India Act, 1858 the British 

Government established a ‘Council of India’3 comprising of 15 members  to be 

 
1 Section 1 of the Government of India Act, 1858 

TERRITORIES UNDER THE GOVERNMENT OF THE EAST INDIA COMPANY TO BE VESTED 

IN HER MAJESTY AND POWERS TO BE EXERCISED IN HER NAME 

-The Government of the Territories now in the Possession or under the Government of the East India 

Company, and all Powers in relation to Government vested in or exercised by the said Company in 

trust for Her Majesty, shall cease to be vested in or exercised by the said Company; and all territories in 

the possession or under the government of the said Company, and all rights vested in or which if this 

Act had not been passed might have been exercised by the said Company in relation to any territories, 

shall become vested in Her Majesty, and be exercised in her name; and for the purposes of this Act 

India shall mean the territories vested in Her Majesty as aforesaid, and all Territories which may 

become vested in Her Majesty by virtue of any such Rights as aforesaid. 
2 M.P. Jain, Outlines of Indian Legal History, (N.M. Tripathi Pvt. Ltd., Bombay). 
3 Section 7 of the Government of India Act, 1858 
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known as the Council of the Governor General of India to perform duties as assigned 

by the British sovereign i.e. Her Majesty. Law and regulations formulated by the 

Governor General for each Council was invalid unless the assent laid before the 

British Parliament through the Secretary of State and received the assent of it.4 

Another significant step taken in the Government of India Act, 1858 was the 

acknowledgement of the ‘Rule of Law’ principle in section 65 of the Act. By virtue of 

this Section the British Government in India represented by the Secretary of State 

could sue and be sued. The liability of the British Government in any negligence was 

also questioned in the Secretary of State for India v. J. Moment5. The 6 judgesbench 

in this case upheld that since the Crown has taken over the East India Company by 

virtue of Section 1, Section 2 and Section 396 of the Government of India Act, 1858, 

the Secretary of State could sue and be sued exactly like the East India Company. 

It may be noted that before the entry of East India Company, India was a Muslim 

empire7 and a few independent princely States8. The Gupta, Mauryan empires also 

combination of Princely States. In all these cases/ situation the law was as 

commanded by the King, a sovereign, even if it passed the scrutiny of the King’s 

Council and advisors. So it can not be said that the concept of law as a command of 

the Sovereign was a new to India. The Government Act, 1858 introduced a formal and 

unified legal system in India.  

The East India Company entered Indian territory as a trading company in 1612. Due 

to the invasion of Indian territory several times India has always been found as a great 

place to trade. This led to rivalry amongst France, Germany and England to establish 

 
For the purpose of this Act a Council shall be established consisting of 15 members and to be styled as 

the Council of India; and henceforth the Council of India now bearing that name shall be styled as the 

Council of the Governor General of India. 
4 M.P. Jain, Outlines of Indian Legal History, (N.M. Tripathi Pvt. Ltd., Bombay). 
5Secretary of State for India v. J. Moment (1913) 15 BOMLR 27. 
6 Section 39 of the Government of India Act, 1858 has laid down that 1858 onwards the monetary and 

movable property acquired by the East India Company in India shall be vested with Her Majesty.  
7 Islamic Rule in India spanned for a period from 1206-1857. Islamic rule began in India with the 

conquering of Northern India by  Qutbubuddin Aibak who declared himself as Sultan of Delhi. The 

Islamic Rule ended in India in 1857 with the beginning of the Indian Rebellion of 1857 against the 

arbitrary rule of East India Company. In 1858 the British Crown entered the political arena of India by 

virtue of Government of India Act, 1858.  
8 Princely States were ruled by Indian Princes respectively and formed part of British Indian. However, 

the British Government did not have full and formal control over princely states of India. These 

Princely states used to be ruled under ‘Indirect rule’ whereby the Prince used to retain the power of 

ruling the State and was bound to the British Government by bilateral treaties.   
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its supremacy in Indian commercial market. The commercial doctrine existing during 

seventeenth century was commonly known as mercantilism where the State 

encouraged export and discouraged import. Mercantilism9 was a period in European 

history is the rule by absolute monarchs based on protectionism and exploitation of 

captured countries. The era of mercantilism is also marked as an era of confusion 

between wealth, money and power.10 According to this theory the power of a State 

was directly proportional to the amount of accumulation of wealth and money in its 

hand. Thus, it led to exploitation of weaker States by the comparatively stronger 

States.  

Therefore, it is evident that the British Government followed mercantilism in India for 

the period from 1612-1858. The Government Act, 1858 brought the British Crown to 

the arena of Indian politics and empowered the Crown to rule India directly.11 This 

may be marked as the period when mercantilism was substituted by formal Imperative 

School of thought in India.  

The Indian Councils Act 1861, an Act by the British Parliament, by virtue of Section 

29 of the Act has allowed Indians into Legislative Council12. Thus it was an 

imperative from the British Government whereby Indian were included in the 

Council. The effect was that from a market/ trading place, India transitioned as an 

integral part of British Sovereign and an extension of the British empire. 

 
9 Mercantilism is an economic theory that the objective of trade is to generate wealth and the power of 

a State is measured against the accumulation of wealth in its hand. Mercantilism encourages 

protectionism and believes in trade at the cost of weaker countries. 
10 Jean Beuve, Eric Brousseau, Mercantilism and Bureaucratic Modernization in Early Eighteenth-

Century France, April 13, 2015. 
11 M.P. Jain, Outlines of Indian Legal History, (N.M. Tripathi Pvt. Ltd., Bombay). 
12 Section 29 of the Indian Councils Act, 1861 

For the better exercise of the power of making laws and regulations herein-after vested in the 

Governors of the said Presidencies in Council respectively, each of the said Governors shall, in 

addition to the members whereof his Council now by law consist, or may consist, termed herein 

ordinary members, nominate to be additional members the Advocate-General of the Presidency, or 

officer acting in that capacity, and such other persons, of making not less than four nor more than eight 

in number, as to him may laws and seem expedient, to be members of Council, for the purpose of 

regulations. making laws and regulations only ; and such members shall not be entitled to sit or vote at 

any meeting of Council, except at meetings held for such purpose; provided, that not less than half of 

the persons so nominated shall be non-official persons, as herein- before described ; and that the seat in 

Council of any non-official member accepting office under the Crown in India shall be vacated  on 

such acceptance.  
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By virtue of the Indian Councils Act, 1869 proclaimed by Queen Victoria (32 & 33 

Victoria, Chapter 98)13, the Crown directed the Governor General in Council to enact 

laws for India14. This Act further extended the law making power of the Governor 

General of Madras and Bombay province for native Indians subject to dominion of 

Her Majesty domiciled outside Indian territories.  

Indian Councils Act 1970 proclaimed by 33 Victoria, Chapter 3 granted the Executive 

of Presidency in Council i.e. the Governor, Lieutenant Governor or Chief 

Commissioner the power to make regulations under certain circumstances15. 

However, this power was subject to the approval of its superior authorities.  

The Indian Councils Act, 1871 proclaimed by 34 & 35 of VICTORIA, CHAPTER 

3416 empowered the Magistrate to try any dispute involving a European British 

subject17. The Government of India Act, 1865 empowered the Governor General of 

 
13 An Act enacted under the proclamation of Queen Victoria after her becoming the Empress of Britain. 
14 Section 1 of 32 & 33 Victoria, Chapter 98, An Act of 1869. 

Power to make laws for native Indians subjected beyond Indian Territories- from and after the passing 

of this Act, the Governor – General of India in Council shall have the power at meetings for the 

purpose of making laws and regulations to make laws and regulations for all persons being native 

Indian subjects of Her Majesty, Her heirs and successors, without and beyond as well as within the 

Indian territories under the dominion of Her Majesty.  

The Indian Councils Act and the Acts Amending it, 20a, National Press, Madras (1893) 
15 Section 1 of 33 VICTORIA, CHAPTER 3, An Act of 1970 

Power of the Executive Government of British India to make regulations for certain parts thereof- 

every Governor of a Presidency in Council, Lieutenant Governor, or Chief Commissioner, whether the 

Governorship or Lieutenant Governorship, or Chief Commissionership be now in existence or may 

hereinafter be established, shall have power to propose to the Governor General in Council drafts of 

any regulations, together with the reasons for proposing the same, for the peace and government of any 

part or parts of the territories under his Government or Administration to which the secretary of State 

for India shall from time to time by resolution in Council declare the provisions of this section to be 

applicable from any date to be fixed in such resolution. 

And the Governor General in Council shall take such drafts and reasons into consideration; and when 

any such draft shall have been approved  of by the Governor General in Council and shall have 

received the Governor General’s assent, it shall be published in the Gazette of India and the local 

Gazette, and shall thereupon have like force of law and be subject to the like disallowances as if it had 

been made by the Governor General of India in Council at a meeting for the purpose of making laws 

and regulations.  

The Indian Councils Act and the Acts Amending it, 20b, National Press, Madras (1893). 
16 Proclamation by Queen Victoria after becoming the Empress of Britain. 
17 Sec 1 of 34 & 35 of VICTORIA, CHAPTER 34- Power to the Local Legislatures to confer 

jurisdiction over European British subjects to magistrates in certain cases. 

No law or regulations heretofore made or hereafter to be made by any Governor or Lieutenant- 

Governor in Council in India in India in manner prescribed by the aforesaid Act shall be invalid only 

by reason that it confers on magistrates, being justices of the peace, the same jurisdiction over 

European British subjects such as Governor or Lieutenant-Governor in Council, by regulations made as 
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India to frame law and regulations for British subjects within the dominion of India of 

Her Majesty18. Thus the Proclamation by the Queen Victoria in 1871 just extended the 

legislative power to legislate on British subjects within Indian territory and 

empowered the Magistrate for the same.  

The Council of India Act, 1876 did not introduce any significant provision except 

introducing that the further appointment of members in the Council might be subject 

to certain qualifications if the Secretary of the State in council asked for it.19 The 

Indian Councils Act, 189220 was significant as this Act is assumed to be the beginning 

of Parliamentary system of government in India. The Act of 1892 has empowered the 

Governor General in Council to appoint Indians as additional member of Council21. 

The Indian Councils Act of 1892 was distinct from the Indian Councils Act 1861 

because of the following reasons- 

a. It allowed Indians to be appointed as an additional members in the Council. 

b. Unlike the Indian Councils Act, 1861 the Indian Councils Act 1892 allowed 

the members of the Council to ask questions and discuss annual financial 

statement but with 6 days of prior notice.22 

 
aforesaid, could have lawfully conferred or could lawfully confer on magistrates in the exercise of 

authority over natives in like cases. 

The Indian Councils Act and the Acts Amending it, 20d, National Press, Madras (1893). 
18 Sec 1 of the Government of India Act, 1865 

Governor General may make laws for all British subjects- The Governor General of India shall have 

power, at meetings for the purpose of making laws and regulations for all British subjects of Her 

Majesty within the dominion of Princes and States in India in alliance with Her Majesty, whether in 

service of the Government of India or otherwise.  

Panchanandas Mukherji, INDIAN CONSTITUTIONAL DOCUMENTS (1773-1915), 137, Thacker 

Spink& Co, Calcutta (1915).  
19Panchanandas Mukherji, INDIAN CONSTITUTIONAL DOCUMENTS (1773-1915), 134, Thacker 

Spink & Co, Calcutta (1915).  
20 Proclaimed by 55 & 56 Victoria, Chapter 14, PanchanandasMukherji, INDIAN 

CONSTITUTIONAL DOCUMENTS (1773-1915), 184, Thacker Spink& Co, Calcutta (1915). 
21 Section 1 (3) of the Indian Councils Act 1892- Provision for increase of number of members of 

Indian Councils for making laws and regulations 

Any person resident in India may be nominated an additional member of Council under section 10 and 

29 of the Indian Councils Act, 1861, touching the making of laws and regulations, have been or are 

hereafter extended or made applicable. 
22 Section 2 of the Indian Councils Act, 1892- Notwithstanding any provision in the Indian Councils 

Act, 1861, the Governor General of India in Council may from time to time make rules authorising at 

any meeting of the Governor- General’s council for the purpose of making laws and regulations the 

discussion of the annual Financial Statement of the Governor General in Council and the asking of 
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For the first time in 1892 the British Committee while having discussion on the Indian 

Councils Bill had thought of introducing ‘elective principles’. Mr. Bryce, regarding 

elective principle, observed that strong expression of opinion is not possible unless 

members are elected. However, he remained silent as to what would be the process of 

that election.23 However, following the discussion as to the introduction of elective 

principle in India William Gladstone, the then leader of Opposition of the United 

Kingdom, made it clear that it should be left to the Indian Government to decide what 

kind of election process it would like to have if it wanted to adopt election process at 

all.24 

Both the Indian Councils Act of 1874 and the Indian Councils Act, 1904 were enacted 

to amend the provision of increasing or decreasing the members of legislative body by 

Her Majesty as required25. The Indian Councils Act 1909 also did not bring about any 

significant change to the administration of India. The Executive i.e. Her Majesty was 

still retaining all the power to govern Indians and Indian territory. 

Following the First World War (1914-1919) there was an upsurge in the demand of 

Indians for involvement of more Indians into the governance of Indian territory. The 

growing co-operation between Congress and the Muslim League became the matter of 

concern for the British Government. It was at that time the British Government 

introduced the Dyarchy system though the Government of India Act, 1919 as an 

instrument to appease the dissatisfied Indian mob. Following the Montagu and 

Chelmsford Report26 the British Parliament enacted the Government of India Act 

1919. The Preamble of the Government of India Act, 1919 stated the following- 

‘Whereas it is declared policy of Parliament to provide for the increasing association 

of Indians in every branch of Indian administration, and for the gradual development 

 
questions, but under such conditions and restrictions as to subject or otherwise as shall be in the rules 

prescribed or declared…….. 
23 Introduction of elective principle in India through the Indian Councils Bill (1893)  
24Samaraditya Pal, India’s Constitution: Origin and Evolution, Vol 1, lii, (Lexis Nexis , Haryana, 

2015). 
25 The Indian Councils Act, 1874 and the Indian Councils Act, 1904. 
26 Montagu Chelmsford Report was an attempt in post World War I era to introduce self-governing 

institutions gradually. The reforms take their name from Edwin Samuel Montagu , the Secretary of 

State for India during the latter parts of World War I and Lord Chelmsford , Viceroy of India between 

1916 and 1921. 
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of self governing institutions, with a progressive realisation of responsible 

government in British India is an integral part of the empire.’27 

The Government of India Act, 1919 laid down that there would be two chambers i.e. 

Council of states and Legislative Assembly of Indian legislature28. The system of 

diarchy introduced by the Act of 1919 divided provincial subjects into two parts i.e. 

transferred where Governor was guided by the advice of the Ministers and ‘reserved’ 

which was administered by the Governor in association with the Executive Council 

who owed no responsibility to the legislature.29 

Following the enactment of the Government of India Act in 1919 there was a National 

Convention in April 1924 which drafted the Commonwealth of India Bill, 1925. The 

Bill proposed the British Government to declare India as ‘Commonwealth of India’. 

The Commonwealth of India Bill, 1925 could aptly be said to be the predecessor of 

the Constitution of India. The Bill consisted of a portion named “Fundamental 

Rights” declaring the rights of people of Commonwealth of India. The Bill also 

proposed to repeal the existing Government of India Act, 1919. However, this Bill 

could not be passed by the British Parliament which eventually led to dissatisfaction 

and preparation of Nehru Committee Report.30 

The Nehru Committee Report31 submitted the following demands 

a. Dominion status to India i.e. independence within British Commonwealth, 

b. To declare India as federation having bicameral legislature at Centre and 

having Ministers accountable to it, 

c. No separate electorate to elect members of legislature, 

d. To make the Governor General of India the Head of the State having similar 

and equal power to the British Crown, 

 
27H.N. Mitra, The Government of India Act, 1919, Rules Thereunder & Govt. Report 1920, 29, 

(Annual Register Office, Shibpur Kolkata) 1921. 
28 Sec 17 of the Government of India Act, 1919, Available at H.N. Mitra, The Government of India 

Act, 1919, Rules Thereunder & Govt. Report 1920, 29, (Annual Register Office, Shibpur Kolkata) 

1921. 
29Samaraditya Pal, India’s Constitution: Origin and Evolution, Vol 1, lvii, (Lexis Nexis , Haryana, 

2015). 
30 The Commonwealth of India Bill, 1925. 
31 Nehru Committee Report was formulated by a committee headed by Motilal Nehru on being asked 

by the Secretary of the State for India to frame Draft Constitution for India.  
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e. Also defined citizenship and fundamental right. 

The inception of the Nehru Committee Report, 1928 was the sending of a committee 

headed by Sir John Simon to India by the British Government to examine whether 

Indians were fit to be entrusted with further responsible governance. However, 

absence of any Indian member in the Committee spurred the anger amongst Indians 

and both the Congress and Muslim League boycotted it. The demands for future 

independent India in Nehru Committee Report, 1928 was a reaction against the 

decision of British Government to decide the fate of Indians without considering any 

Indian in the Simon commission.32 

The next major development came with the enactment of the Government of India 

Act 1935. The Act of 1935 seemed to be exhaustive as to the governance of Indian 

territory by Indians and regulation of legislature and its ministers. However the 

fallacy of this Act was that in Section 2(1) of this Act. Section 2 of this Act clearly 

mentioned that the governance of Indian territory shall be carried by a person 

authorised by His Majesty. The Act even went on calling such authority as the 

representative of His Majesty functioning under the Crown.33 The Governor- General 

was at the head of Federal Government and exercised its executive power on behalf of 

the Crown. The Governor was exercising its executive power on behalf of the Crown 

in provinces.34Therefore, the Government of India Act, 1935 also failed to fulfil the 

demand of self governance by Indians. 

 
32Samaraditya Pal, India’s Constitution: Origin and Evolution, Vol 1, lvii, (Lexis Nexis , Haryana, 

2015). 
33 Sec 2 (1) of the Government of India Act, 1935- Government of India by the Crown 

All rights, authority and jurisdiction heretofore belonging to His Majesty the King, Emperor of India, 

which appertain or are incidental to the government of the territories in India for the time being vested 

in him, and all rights, authority and jurisdiction exercisable by him in or in relation to any other 

territories in India, are exercisable by His Majesty, except in so far as may be otherwise provided by or 

under this Act, or as may be otherwise directed by His Majesty : Provided that any powers connected 

with the exercise of the functions of the Crown in its relations with Indian States shall in India, if not 

exercised by His Majesty, be exercised only by, or by persons acting under the authority of, His 

Majesty's Representative for the exercise of those functions of the Crown. 
34 Section 7 of the Government of India Act, 1935. Function of Governor General 

(1) Subject to the provisions of this Act, the executive authority of the Federation shall be exercised on 

behalf of His Majesty by the Governor-General, either directly or through officers subordinate to him, 

but nothing in this section shall prevent the Federal Legislature from conferring functions upon 

subordinate authorities, or be deemed to transfer to the Governor-General any functions conferred by 

any existing Indian law on any court, judge or officer, or on any local or, other authority. (2) 

References in this Act to the functions of the Governor-General shall be construed as references to his 
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However, the demand for a Constituent Assembly was already raised in 1934 at 

Swaraj Party Conference. The demand for having a Constituent Assembly for framing 

Draft Constitution became stronger after the failure of the Government of India Act, 

1935. During post 1935 in several meetings and through several actions the Congress 

and Muslim League tried to emphasise on their demand of having a Constituent 

Assembly for framing the Draft Constitution for India.35 

The advent of Second World War (1939-1945) made it difficult for the British 

Government to have a stable control over its colonies since it already exhausted its 

wealth in war. Following this situation the British Government sent another Mission 

headed by Sir Stafford Cripps to India with a ‘Draft Declaration’ for consultation with 

Indian Leaders. Proposals of Cripps Mission were following- 

a. Giving India a Dominion status, India would be free to join any international 

institution, 

b. Creation of Constituent Assembly for framing, 

c. No force could be applied if any province does not want to join unified India, 

d. Regarding the sharing of powers there would be a negotiation between the 

British Government and Indian leaders. 

The Cripps Mission proved to be another failed attempt in 1942 of British 

Government for following reasons- 

a. Congress did not want disintegration of any province of India, 

b. Muslim League was not in agreement with the election procedure of members 

in the Constituent Assembly, and 

 
powers and duties in. the exercise of the executive authority of the Federation and to any other powers 

and duties conferred or imposed on him as Governor General by or under this Act, other than powers 

exercisable by him by reason that they have- been assigned to him by His Majesty under Part I of this 

Act. (3) The provisions of the Third Schedule to this Act shall have effect with respect to the salary and 

allowances of the Governor-General and the provision to be made for enabling him to discharge 

conveniently and with dignity the duties of his office. 
35Samaraditya Pal, India’s Constitution: Origin and Evolution, Vol 1, lx- lxii, (Lexis Nexis , Haryana, 

2015). 
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c. Congress wanted immediate rule while the Cripps Mission proposed them to 

wait till the end of the World War II.36 

Therefore, on 8th August 1942 the All India Congress Committee called upon the 

British Government to ‘Quit India’. The in ‘Quit India Resolution’ was that ‘the 

power remains to the people of India once it comes to India’. This incident paved the 

way for Shimla Conference in 1945. Shimla Conference was initiated to discuss 

Wavell plan.37 In this Conference Muslim League made a strange demand that all the 

Muslim members to the executive council must come from Muslim League party. 

Therefore, it demanded that Congress could not give any Muslim member 

representing the Congress party. 

The conflicting interests of two major political parties in India led to the failure of 

Shimla Conference.38 

Another attempt was taken by Sir Pethick Lawrence in 1946 to send a Mission of 

Cabinet Ministers to India consisting of himself, Sir Stafford Cripps and A.V. 

Alexander to promote in conjunction with Indian leaders the early realisation of ‘full 

self-government in India’.39 Cabinet Mission issued a statement enumerating its plan 

for the independence of India rejecting the idea proposed by the Muslim League to 

form a separate Sovereign State of Pakistan40.  

II. CABINET MISSION PLAN 

Following the failure of Congress and Muslim league to come to an agreement in 

Simla Conference, 1945 regarding the fate of India the British Government decided to 

send to India another Mission to speed up the process of ‘ Full Self- Government in 

India’. The Cabinet Mission was consisted of Mr.Pethick Lawrence, the Secretary of 

State for India, Stafford Cripps and A.V. Alexander. The Cabinet Mission rejected the 

idea of formation of a separate Sovereign state on the communal line named as 

 
36Sukanta Pramanik, Cripps Mission: the Beginning Process to the way of Indian Independence, 19 (3), 

IOSR-JHSS, 1-7, (2014). 
37 Lord Wavell, the Viceroy and the Governor General called a Conference in Shimla in 1945 to 

resolve the deadlock in India in the field of self governance. 
38Samaraditya Pal, India’s Constitution: Origin and Evolution, Vol 1, lxiv, (Lexis Nexis , Haryana, 

2015). 
39 Ibid. 
40 B. Shiva Rao, The Framing of India’s Constitution: A Study, Vol 1, 208, (N.M. Tripathi Private Ltd., 

Bombay). 
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Pakistan and suggested the following points to agree upon by both the Congress and 

Muslim League- 

1. An arrangement should be made for Indians to frame the Constitution for 

future and establishment of an interim government till the time of adoption of 

the Constitution of India. 

2. Despite Mission’s negative stand on the partition of India on a communal line 

it was assured that the Cabinet Mission would examine the matter of partition 

closely and impartially so that interest of Muslim community was not 

hampered. The Cabinet Mission acknowledged that the cultural, political and 

social life of Muslim community was different from that of Hindu Community 

and might be submerged in unitary India. 

3. Apart from partition issue another area of concern was defence sector. 

According to the Cabinet Mission partition of the country would also lead to 

division and allocation of armies in Indian Armed, Navy and Air Force. 

4. Communications between two halves of the proposed country Pakistan are 

away from each other by some seven hundred miles which did not seem 

feasible to rule. 

5. The Cabinet Mission was of the view that British India was still not able to 

handle the responsibility of that of a Sovereign State. Thus, it would be 

improper on behalf of the British government to hand over the power of a 

sovereign state upon India hastily. 

The Mission also recommended following basic forms that the Constitution of India 

should have according to it- 

a. There should be a Union of India, embracing both British India and the States, 

which should deal with the following subjects- Foreign Affairs, Defence and 

Communications; and should have the power to raise finances requires for the 

above subjects. 

b. The Union should have Executive and Legislature comprised of 

representatives from British India and States. Any communal issue shall be 

decided by the majority present and voting in the legislature. 
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c. All subjects other than Union subjects and all residuary powers shall vest on 

Provinces. 

d. The State shall retain all subjects and powers except those ceded to the Union. 

e. Provinces should be free to form Groups with executives and legislatures and 

each group could determine the Provincial subjects to be taken in common. 

f. The Constitutions of the Union and the Groups should contain a provision 

whereby, if necessary, Provinces could reconsider terms and conditions of 

such group after an interval.41 

However, the Cabinet Mission made it clear that it does not intend to provide the 

details of the future Constitution of India and the framing of it would be handed over 

to the members of Constitution-making machinery. 

III. FORMATION OF CONSTITUENT ASSEMBLY AND 

RESOLUTION MOVED BY PANDIT JAWAHARLAL 

NEHRU 

The Constituent Assembly was officially summoned on 20th November, 194642. 

However the demand for formation of Constituent Assembly for drafting a 

Constitution for India was raised for the first time at Swaraj Party Conference on 3rd 

May, 193443.  

The Cabinet Mission Plan, 1946 made it clear that there would be a Constitution-

making body in which provinces would be represented on the basis of their population 

respectively elected through election. However, it was also pointed out by the Cabinet 

Mission that introduction of an election process based on adult franchise could lead to 

unnecessary delay. Therefore, the idea to conduct an election for the Constituent 

Assembly was dropped and it was decided that the Mission was going to utilize 

 
41 B. Shiva Rao, The Framing of India’s Constitution: A Study, Vol 1, 209-214, (N.M. Tripathi Private 

Ltd., Bombay) 
42Samaraditya Pal, India’s Constitution: Origin and Evolution, Vol 1, lxxxvi, (Lexis Nexis , Haryana, 

2015). 
43  Id at lx 
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recently elected Provincial Legislative Assemblies as the electing bodies44. The 

announcement as to the elections of Central and Provincial Assemblies was declared 

by the then Viceroy of India in 1946 where the elected members became the members 

of the Constituent Assembly. The Indian Provincial Election 1946 has paved the way 

for the creation of Pakistan as Muslim League for the very first time won the Election 

with 73 Muslim seats out of 78 Muslim seats.45 The demand of Muslim League for 

Pakistan and the constant denial for the same by the British Government could have 

been a reason for League’s staying away from the Sessions and Deliberations of the 

Constituent Assembly. Following the absence of elected members of Muslim League 

in Constituent Assembly the Objective Resolution moved on 13th December, 1946 by 

Pandit Jawaharlal Nehru could not be adopted.46 

In the first session of the Constituent Assembly on 13th December, 1946 the resolution 

was moved by Pandit Jawaharlal Nehru regarding the Aims and Objectives of the 

Constituent Assembly. In his first speech in the Constituent Assembly Pandit 

Jawaharlal Nehru pointed out that the order for formation of this Constituent 

Assembly for drafting the Constitution for Independent India came along with some 

conditions47 in form of a State Paper. In the words of Pandit Jawaharlal Nehru 

‘You all know that this Constituent Assembly is not what many of us wished it to be. It 

has come under particular conditions and the British Government has its hand on its 

birth. They have attached to it certain conditions. We have accepted the State paper, 

which may be called the foundation of this Assembly, after serious deliberations and 

we shall endeavour to work within its limits.’48 

 
44 Members of Provincial Legislative Assemblies as the members of Constituent Assembly, 1946, 

available at B. Shiva Rao, The Framing of India’s Constitution: A Study, Vol 1, 214, (N.M. Tripathi 

Private Ltd., Bombay) 
45Fazlur Rahman, The Significance of 1945-1946 Elections in the Creation of Pakistan, Pakistan 

Journal of History and Culture, Vol.XXIX, No.2, 2008, pp  167- 187. 
46 Absence of Muslim League in Constituent Assembly. 
47 The Cabinet Mission in its Statement has provided guidelines as to what should be the proper format 

of the Constitution of independent India. The Mission also recommended some guidelines as to the 

basic forms that the Constitution of India should have. In that statement itself the Cabinet Mission 

proposed for the Constitution- making machinery to be brought into being immediately. Available at B. 

Shiva Rao, The Framing of India’s Constitution: A Study, Vol 1, 208-214, (N.M. Tripathi Private Ltd., 

Bombay) 
48 Constituent Assembly Debates. 
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Thus, the Constituent Assembly, which took up the task of framing the Constitution 

of a Sovereign State, was itself a Sovereign with limited powers49. It was not until the 

proclamation of Mountabatten Plan (3rd June, 1947), which also confirmed partition 

of India into two separate States namely India and Pakistan, the Constituent Assembly 

did not get its Sovereignty50. 

On 13th December, 1946 India was yet to attain its independence, nonetheless, in the 

Objective Resolution along with other resolutions Pandit Jawaharlal Nehru moved 

‘This Constituent Assembly declares its firm and solemn resolve to proclaim India as 

an Independent Sovereign Republic and to draw up for her future governance a 

Constitution’. 

 

 
49 Bentham’s Limited Sovereignty. 
50S.K. Chaube,  Constituent Assembly of India, 30-55, (Calcutta 1986),  
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CHAPTER III 

THE PREAMBLE OF THE CONSTITUTION OF INDIA: 

REFLECTION OF LEGAL PHILOSOPHIES THEREIN 

The significance of Preamble of the Constitution of India has been realised and 

expressed in Kesavananda Bharti case in 1973. In this case the Indian Judiciary has 

finally decided the issue whether the Preamble is the part of the Constitution of India. 

In this case the Apex Court observed that- 

i. the Preamble to the Constitution of India is a part of the Constitution, 

ii. that Preamble is not a source of power nor is it a source of limitations, 

iii. the Preamble has a significant role to play in the interpretation of the 

Constitution.1 

Therefore, in this backdrop the legal philosophies as reflected in the Preamble of the 

Constitution of India becomes significant. The Legal philosophies reflected in 

Preamble would also help in understanding the course of development in the Indian 

legal system. 

A. Debate Preceding the framing of the Preamble 

Preamble of the Constitution of India is the manifestation of the visions of the people 

of India for an independent nation to which the Constituent Assembly gave an 

expression. The seed of the Preamble of the Constitution of India was sowed in the 

Objective Resolution moved by Pandit Jawaharlal Nehru on 13th December, 1946 in 

the Constituent Assembly. Nevertheless, the Preamble has been the most neglected 

literature by the Indian Judiciary while interpreting the Constitution of India until the 

pronouncement of Kesavananda Bharti judgment2. It is aptly pointed out by Liav 

Orgad3 that the function of a Preamble is threefold namely- 

(a) Ceremonial-Symbolic- where the Preamble consolidates national identity but lacks 

legal force,  

 
1 R. C. Lahoti, PREAMBLE: The Spirit and Backbone of the Constitution of India,38 (EBC, Lucknow, 

2017) 
2Kesavananda Bharti v. State of Kerala AIR 1973 SC 1461 
3Liav Orgad, The Preamble in Constitutional Interpretation, 8, I•CON ,714–738 (2010) 
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(b) Interpretative role in which the Preamble acts as a guidance to the Judiciary to 

interpret and constitutionalize other rights that are not being guaranteed in the 

Constitution directly and  

(c ) Substantive role where the Preamble acts as an independent source of 

Constitutional rights4. 

The debates on the Preamble in Constituent Assembly can throw some light upon the 

type of role played by the Preamble in the Constitution of India. 

Sir B.N. Rau took up the task of preparing the draft of the Constitution of India. 

However it was not possible to draft the Constitution of India by a single member, 

therefore, there was a necessity to appoint a committee to assist him. The draft of this 

Constitution was to be scrutinised by another committee as recommended by the 

Business Committee. Accordingly on 29th August, 1947 i.e. after Independence a 

resolution was moved by Satyanarayan Sinha to form a Committee consisting of 7 

members. This Committee was known as the Drafting Committee and consisted of the 

following members- 

1. Dr. B. R. Ambedkar also the Chairman of the Drafting Committee 

2. Shri AlladiKrishnaswamyAyyar 

3. Shri N. GopalaswamyAyyangar 

4. Shri K. M. Munshi 

5. Sayid Mohd. Saadulla 

6. Sir B. L. Mitter 

7. Shri. D. P. Khaitan 

The Drafting Committee started functioning from 27th October, 1947 and submitted 

its first draft of the Constitution on 21st February, 1948. This draft was not introduced 

in the Constituent Assembly for debate until it was circulated in public domain for 

further suggestion and incorporation of the same. Though it is often stated that since 

there was no referendum the Constitution of India can not be included in the Rule of 

Recognition as propounded by H.L.A. Hart, but the same can not be said to be wholly 

correct. Instruction of the draft Constitution in the public domain and incorporating 

the suggestions given there on clearly indicates a kind of referendum and the 

Constitution, without a doubt, forms the Rule of Recognition of H.L.A. Hart. 

 
4 Id at 715. 
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After receiving several suggestions from public at large on the draft of the 

Constitution the Drafting Committee met on 23rd, 24th, 27th March, 1948 and on 18th 

October of the same year to consider the suggestions. It was on 4th November, 1948 

the Draft Constitution was introduced in the Assembly for the first time. There were 

several debates and readings of the Draft Constitution and finally on 26th November, 

1949 the Draft Constitution was adopted.5 

In the words of Liva Orgad following are different parts of a Preamble of any 

Constitution- 

a. Sovereign, 

b. Historical narratives, 

c. Supreme goals, 

d. National identity, & 

e. Mention of God or Religion6. 

The Preamble of the Indian Constitution prior to the insertion of words i.e. Socialist, 

Secular and Integrity through 42nd Amendment in 1976 was 

“WE, THE PEOPLE OF INDIA, having solemnly resolved to constitute India into a 

SOVEREIGN DEMOCRATIC REPUBLIC and to secure to all its citizens 

 JUSTICE, social, economic and political; 

 LIBERTY of thought, expression, belief, faith and worship; 

 EQUALITY of status and of opportunity; and to promote among them all 

 FRATERNITY assuring the dignity of the individual and the unity of the Nation; 

 IN OUR CONSTITUENT ASSEMBLY this  26th day of November, 1949, do 

HEREBY ADOPT, ENACT AND GIVE TO OURSELVES THIS 

CONSTITUTION.” 

In this Preamble there was a mention of Sovereign. The Supreme goals of the 

Constitution is reflected through Justice, Liberty, Equality Fraternity and Unity. 

National identity was reflected through the phrase ‘We the People of India’.  

In the Preamble of the Constitution of India there was no mention of God or religion 

as the framers of the Constitution consciously desisted themselves from inserting any 

 
5Samaraditya Pal, India’s Constitution: Origins and Evolution, Vol 1, lxxxviii- xc  (Lexis Nexis, 

Mumbai, 2015). 
6Liav Orgad, The Preamble in Constitutional Interpretation, 8, I•CON ,716–717 (2010) 
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such word. It was Shri H. V. Kamath7 who moved to insert ‘In the Name of God’ 

before the phrase ‘We the People of India’8. Despite the suggestion of the President, 

Dr. Rajendra Prasad,  not to move the resolution regarding inclusion of the name of 

God and a request from Shrimati Purnima Banerjee9  not to drag the name of the God 

between believer and non-believer in India Shri H.V. Kamath moved this resolution. 

Following this there was a debate where members like Pandit Hriday Nath Kunzru, 

Shri Rohini Kumar Chaudhury, Pandit Govind Malviya and the President himself 

along with some other members objected to the imposition of the phrase ‘In the name 

of God’ upon the people the India10. It was on 17th October, 1949 the Constituent 

Assembly had debate on the Preamble. Maulana Hasrat Mohani moved that the words 

‘We the People of India, having solemnly resolved to constitute India into a Sovereign 

Democratic Republic’ should be substituted with the following words- 

‘We the People of India, having solemnly resolved to constitute India into a Sovereign 

Federal Republic’, or ‘We the People of India, having solemnly resolved to constitute 

India into a Sovereign Independent Republic’. 

However, both the amendments were negative and the phrase ‘‘We the People of 

India, having solemnly resolved to constitute India into a Sovereign Democratic 

Republic’ remained. 

Thus, it could be seen that there was no debate regarding declaring Indian 

Government as Sovereign. Thus India would be Sovereign Country was per se 

accepted. However, the debate was as to what kind of sovereign India would be. 

In clause 4 of the Objective Resolution Pandit Jawaharlal Nehru has expressed his 

intention of making the people of India as the source from which the Constitution 

would derive its power and Authorities.11 After this resolution there was a demand 

from the Princely States in India to change the source of power and authority of the 

Constitution of India. According to the Princely States of India the whole idea of 

 
7 Shri H. V. Kamath was a former ICS and later became the General Secretary of All India Forward 

Bloc founded by Netaji Subhas Chandra Bose. Later became a distinguished Parliamentarian as a 

member of  Praja Socialist Party 
8 Constituent Assembly, Vol- X, at 439 
9 A member of the Drafting Committee of the Constituent Assembly 
10 Constituent Assembly Debate, Vol- X, at 439-442 
11 Clause 4 of the Objective Resolution- Wherein all power and authority of the sovereign independent 

India, its constituent part and organs of Government, are derived from People of India as cited in 

Constituent Assembly Debate. 
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deriving power and authority of the Constitution of India from the people of India was 

against the concept of Sovereignty of Princes. Against such contentions of the 

Princely States Pandit Jawaharlal Nehru affirmed in the Constituent Assembly 

meeting dated 22nd January, 1947that the Sovereignty lies with the people of India12. 

He asserted that in that period it was completely absurd for a human being to thinkofa 

divine and despotic right no matter wherever he lives within India. The objective 

resolution was yet to be adopted after it was pronounced on 13th December, 1946 

because of the controversial clause 4 of the Resolution. Pandit Nehru expressed an 

opinion that he was not against the monarchy but the choice of being ruled by the 

monarch or not lay with the people and not the monarch. Thus the ultimate choice and 

source of power lay with the people of India.13 The Objective Resolution was adopted 

without any further amendment on 22nd January, 1947.  

It is significant to note that the idea of ‘Sovereign’ that was contemplated by India 

complimented and conflicted with the idea of ‘Sovereign’ of Analytical School of 

thought. Like Austin’s Sovereign, Indian Sovereign was politically supreme, obeyed 

none, was in the habit of being obeyed but the contradiction was that unlike Austinian 

thought India’s Sovereign lay diffused in the people of India and culminated into the 

three organs of governance through elected representatives and not in an individual. 

This can be stated that from its inception the Constitution of India intended to curb the 

despotic and arbitrary power of the Sovereign which is peculiar when the power and 

authority is vested in limited number of persons or in any institution run by limited 

number of persons, or in an individual. Thus in consonance with the thought of 

H.L.A. Hart the recognition and validation lay with the people. 

The basic tenet of Historical School is that the power and authority are not emanated 

from any superior sovereign. Both emanates from the spirit of people of the society14. 

Therefore, the intention of the Constituent Assembly and Pandit Jawaharlal Nenru in 

particular in assigning the source of power and authority to people of the nation was 

to perpetuate the existence and operation of the Constitution of India. Therefore, it 

 
12 Constituent Assembly Debates, Vol I, 13th December, 1946. 
13Constituent Assembly Debates, Vol I, 13th December, 1946. 
14 Karl Von Savigny while formulating the Historical School of Jurisprudence had witnessed that no 

law imposed from above could exist for long. He witnessed how several States of Germany reacted to 

the Napoleonic Code when the influence of Napoleon waned. Therefore, according to Savigny the 

source of law is the spirit of people of the community. 
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can safely be stated that though inclined towards positive law the Constitution of 

India confirms the rule of recognition of H.L.A. Hart and Volkgeist of Fredrick Karl 

Von Savigny. 

The intention of the Constituent Assembly as discussed was to declare India as a 

sovereign country. However, there was a confusion regarding what should be the 

order of arrangements of words like sovereign, republic, democratic, independent etc. 

in the Preamble. The discussions in the Constituent Assembly shows that the framers 

of the Constitution were well aware of the task they had undertaken and the type of 

Constitution they wanted for India15.Jawaharlal Nehru in his Objective Resolution had 

already iterated that there is no place for monarchy in independent India and the 

nature of the Indian sovereign can not be but ‘Republic’16. Mr.Shri Krishna seconded 

Mr.Jawaharlal Nehru’s Resolution and demanded for decentralised republic.17Finally 

on 17thOctober, 1949 the Constituent Assembly constituted India as ‘Sovereign, 

Democratic, Republic’.18 

B. Debate regarding Secularisation of India through 42nd 

Amendment 

The Draft Committee of the Constituent Assembly intentionally did not attach 

‘divinity’ to the Constitution of India. Thus, a resolution moved by Shri H.V. Kamath 

regarding inclusion of the phrase ‘In the name of God’ in the Preamble was negated 

on 17th October, 1949. The framers of the Constitution were well aware of the fact 

that divinity can no longer be forced upon the activities of people which are secular in 

nature19. However, the Constituent Assembly never declined to acknowledge and 

guarantee natural rights to the citizens of India. While explaining ‘Natural Rights’ 

Dias has opined that there are two kinds of natural law thought i.e. ‘natural law of 

method’ and ‘natural law of content’. Natural law of method looks into the source of 

 
15 Constituent Assembly Debate, Vol- VII (15th November, 1948) 
16 Republic is where the head of the State is directly/ indirectly elected by the  citizens of that country. 
17 Decentralised Republic means where the sovereignty lays with citizens. In decentralised republic 

system the powers are not only exerted by a few individuals rather it’s a system of top level decision 

making process and involves delegation of power upon other wings of the government. 
18Samaraditya Pal, India’s Constitution: Origins and Evolution, Vol 1, 90  (Lexis Nexis, Mumbai, 

2015). 
19 Church in Europe during middle ages used to attach divinity to the law in order to claim obedience 

from the people. The basic feature of Natural Law theory is that it assigns divinity to the source of law. 

However, the Natural law theory has also been applied differently by different jurists at different 

periods. Available at R.W.M. Dias, Jurisprudence, 470, (LexisNexis, Haryana, 2014) 
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the law i.e. the method by which just rules have been devised. The ‘Natural law of 

content’, according to Dias, is relatively originated during 17thCentury. It can 

therefore be concluded that just rules including ‘natural rights’ inherent in every 

human being emerged during that period.20 Thus, the Constituent Assembly was well 

aware that the source of the authority, powers and laws under the Constitution of 

India was not divine and tried to give these a definite source. 

Pandit Jawaharlal Nehru in his Objective Resolution had guaranteed the people of 

India the ‘Freedom of belief, faith and worship’.21Despite a history of large scale 

religious violence and riots the Objective Resolution guaranteed ‘Freedom of belief, 

faith and worship’ to its citizens and thus attempted to ensure peaceful co-existence of 

several religions in India. According to Emile Durkheim ‘religion’ is one of the major 

factors to unify people which brings about ‘Social Solidarity’22. Therefore, even 

though India was divided on a communal line it was necessary to guarantee the people 

of India ‘freedom of belief, faith and worship’ in order to bring social solidarity 

amongst them.  

In this backdrop the question arises does India not become a religious country if it 

guarantees its people ‘freedom of belief, faith and worship’. More notably, at that 

point of time India had not been declared to be a Secular State in the Objective 

Resolution. 

The first step by the Objective Resolution to bring about the concept of Secularism in 

the Constitution of India was to include the phrase ‘freedom of belief, faith and 

worship’ as fundamental right for the citizens of India.However, India was not 

expressly declared as a Secular State until the 42nd Constitutional Amendment in 

1976. Secularism involves equal treatment of all the religions including religious 

minorities and nonbelievers. India was secularized only in 1976 through 42nd 

Constitutional Amendment to the Constitution of India. The term Secular has two 

meanings. The term secular has two meanings. The prime meaning is not connected 

with the religion or spiritual matters. The other is not subject to or bound by a 

religious rule. In India it has taken the meaning of tolerance for all religion. Prior to 

 
20 R.W.M. Dias, Jurisprudence, 471, (LexisNexis, Haryana,  2014) 
21 Clause 5 of the Objective Resolution- ‘WHEREIN  shall be guaranteed and secured to all the people 

of India justice, social …………………………………………… subject to law and public morality’ 
22 Emile Durkheim’s theory of Social Solidarity and the role of religion in Society. 
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the 42nd Amendment the latter meaning of tolerance for all religions were integrated 

in its essence of the Constitution of India, but post 1976 the ‘Secular’ character of the 

Constitution of India was brought to focus. 

The 42nd Amendment also included Socialist along with the word Secular in the 

Preamble of the Constitution. Secularization even though used synonymously with the 

term Secularism has a different meaning. Secularization23 connotes increasing State 

control in spheres which might have been previously controlled by religious 

institutions. Socialism indicates State’s control over the means of production and 

distribution of produced within the community. Therefore, the inclusion of both the 

words ‘Socialist, Secular’ in the Preamble demands a special mention as it was an 

effort on behalf of the then Government to indicate increasing State’s control over 

personal, social, political and economic spheres of life of an individual24. 

It is interesting to note that the Objective Resolution gave paramountcy to people and 

located the source of power (Constitution) in the people. Yet after the Constitution 

42nd Amendment Act, 1976 the State obtained a firmer grip over the life and property 

of the people. 

According to the theory of Social Solidarity of Emile Durkheim (1858-1917) 

‘religious belief’ plays an important role to unify people. However, in anEconomic 

approach to Law by Karl Marx (1818-1833)laid down that the sense of being 

exploited would unify the Proletariat (oppressed and working class in the theory of 

Karl Marx). Thus, according to this theory the notion that ‘religious belief would 

unify people’ does not stand in the society having class struggle25.In the later part of 

the theory of Social Solidarity Emile Durkheim has opined that in complex society 

which is heterogeneous in nature people would depend on each other because of 

division of labour. Therefore, the religious belief would no longer be a major factor 

for bringing about social solidarity. The sense of dependence upon each other would 

unify people in a heterogeneous society.26 

 
23 Meaning of concepts like Secularization, religious liberty, religious diversity, in Steve Bruce, Choice 

& Religion, (Oxford University Press, Oxford, 1999) 
24 The words ‘Secular and Socialism’ were inserted in the Preamble of the Constitution of India 

through the 42nd Constitutional Amendment Act of 1976. 
25 R. W. M. Dias, Jurisprudence, 396-408 (LexisNexis, Nagpur, Fifth Edition, 2014) 
26 M.D.A. Freeman, Lloyd’s Introduction to Jurisprudence, (Sweet & Maxwell, London, 2001). 
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Max Weber (1864-1920) in his ‘The Protestant Ethic and Spirits of Capitalism’ 

observed the rise of capitalism in several areas of Europe. He observed the change in 

work ethic and the rise of capitalism occurred in places where Protestants were 

dominant. According to the Critical Theory of Sociology with the passage of time the 

religious institutions and/or King, the divine representative, were no longer able to 

justify the accumulation of more wealth in their hands. The concept of ‘Hard Work’ 

and ‘Accumulation of wealth through personal effort and prudence’ paved its way for 

a new concept of spirituality. The Protestant’s version of spirituality was about hard 

and continuous labour27. The face and the function of ‘Religion’ in society was 

changing gradually. Religion was no longer attached to Church or the monarch. 

Religion became an important factor to bring social change and no longer thought to 

be as a stigma. Therefore, despite the large scale religious violence in India there was 

no problem in guaranteeing religious rights to its citizens. 

The original text of the Preamble of the Constitution adopted Secularism through the 

phrase “freedom of belief, faith and worship” and did not secularize India. The proof 

of it was the guarantee of the right to manage educational institutions by religious 

minority groups under Article 30 of the Constitution of India. 

At the time of independence of India, driven by ideological utopia, there was, perhaps 

a naïve believe, that each religious community would honour its own boundary. 

However, in reality, there was encroachment upon each others religious boundaries 

through conversions. This led to more violent assertions of religious beliefs leading to 

communal violence. This made State intervention an imperative step. Secularisation 

of India became a necessity. 

Social solidarity is a unifying factor, division of labour lands interdependence and the 

two together brings about cohesion. State powers fear cohesion, as it challenges the 

power of the State on the other hand exploitation and deprivation is also a unifying 

factor that poses challenge to the power of State. It, therefore, can not be ruled out 

that the insertion of the words ‘Secular’ and ‘Socialist’ in the Preamble was to prevent 

the possibility of such challenge by greater intervention in the lives of the people. 

 
27 Critical Theory of Sociology and Max Weber’s explanation to the changing role of religion in 

society. 
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Whether it was the need of the hour or fear of the opposition representing the people 

can not be stated irrefutably. However, such a move brought the legal system closer to 

the analytical school of thought. 

The words ‘Socialist, Secular’ were inserted only after 42nd Amendment in 1976 even 

though there was a demand by Shri Brajeshwar Prasad, a member of Draft 

Committee, to include the same in the original text of the Preamble.28 The then Prime 

Minister Mrs. Indira Gandhi in her speech in Lok Sabha29 while defending the 

inclusion of the words ‘Socialist Secular’ has mentioned several communal violence 

occurring in several places in India and sacrifice of people because of that. She 

pointed out that the guarantee of the right of one person can not be the reason for the 

violation of the right of another. Moreover, it was also mentioned that the 

Constitution must give order and stability and make the Government responsible to its 

citizens. The then Prime Minister in her speech defended inclusion of the words 

‘Socialist, Secular’ as suggested the Swaran Singh Committee Report.30 Thus, 

according to the then ruling party secularization of India by inserting the word 

‘Secular’ was the need of the hour in order to ensure rule of law.31 

However, the type of secularism followed in India was different from the secularism 

followed in other countries. In the communist regime of Russian Government the 

State has been declared secular. Despite this the communist government encourages 

citizens to practise atheism.32 The French Government has also guaranteed secularism 

and has made religious activities a complete private affair. France has put a complete 

ban on any activity or wearing of costumes in public that may disclose the religious 

belief of an individual.33 The United States of America has also separated Church 

 
28 Constituent Assembly Debates, Vol- X 17th October, 1949. 
29 Excerpts of the speech of Mrs. Indira Gandhi in Lok Sabha in 1976, available at Samaraditya Pal, 

India’s Constitution: Origins and Evolution, Vol 1, 94-100, (LexisNexis, Nagpur, 2015) 
30 A Committee was appointed headed by Mr. Swaran Singh in 1976 to come up with proposals for 

amendment of the Constitution. This Committee is known as the Swaran Singh Committee. The 

Committee suggested to substitute the phrase ‘Sovereign Democratic Republic’ with the phrase 

‘Sovereign, Democratic, Secular, Socialist, Republic’ in the Preamble. The Committee also proposed 

that ‘and integrity’ should be included after the word ‘Unity’ in the Preamble. 
31Samaraditya Pal, India’s Constitution: Origins and Evolution,97 (LexisNexis, Nagpur, 2015) 
32 A recent study conducted by SOVA, Centre for Information and Analysis, in Russia it was observed 

that protests against the construction of buildings for religious activities is on the rise. The Russian 

Government has enacted a number of legislations to confiscate properties belonging to religious 

institutions.  
33 Separation of Church and State in France. 
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from the State. The Government has very little influence over the religious activities 

within its territory.34 In secularism followed in India the Government does not have 

any religion and has separated the State from religious institutions. Notwithstanding 

the secular nature of India the Constitution of India unlike the French secularism has 

guaranteed its citizens the right to preach, profess and practice their respective 

religions in public. Unlike the Russian Communist Government the Constitution of 

India does not promote atheism. Unlike the United States of America religion has 

considerable amount of influence in Indian politics and vice versa. 

C. Debate regarding declaring India as Socialist Country 

through 42nd Amendment Act, 1976 

The original text of the Preamble of the Constitution of India did not have the word 

‘Socialist’ in it. However, in the Objective Resolution35PanditJawaharLal Nehru 

expressed that he wanted Indian economy to be socialist economy. He also expressed 

that he believed that India would go towards Socialism. In the Preamble prior to the 

42nd Amendment (1976) economic justice was guaranteed to its citizens. The Indian 

State intended to become a Welfare Stateby guaranteeing ‘JUSTICE, social, 

economic and political’ and ‘EQUALITY of status and of opportunity’. It was only 

after the 42nd Amendment Act, 1976 the word ‘Socialist’ was added to the Preamble. 

However, socialist thinking dominated most of the leaders of Indian Congress from 

the independence. In this backdrop, the question arose as to what was the necessity of 

mentioning ‘Socialist’ expressly in the Preamble when the Constituent Assembly 

intended Indian economy to be a socialist economy. 

Socialism denotes State’s control over the means and/ or distribution of production. In 

1969 the then Government of Mrs. Indira Gandhi enacted a law named Banking 

Companies (Acquisition and Transfer of Undertaking) Act, 1969. This Act was 

enacted to acquire the control of Banks in conformity with the national policy36 and 

distribution of credit to the priority sectors and rural areas in India. Rustom Cavasjee 

Cooper, one of the shareholders of Central Bank of India and Bank of Baroda, filed a 

suit37 contending that enacting legislation regarding acquisition and transfer of credit 

 
34 The Constitution of United States of America. 
35 Constituent Assembly Debates, Vol I, 13th December 1946. 
36 Full text of the Banking Companies (Acquisition and Transfer of Undertaking) Act, 1969. 
37Rustom Cavasjee Cooper v. Union of India AIR 1970 SC 564 



55 
 

from Banks is out of the purview of List I of the VIIth  Schedule. The petitioner, R. C. 

Cooper, further contended that enactment of such legislation also amounted to 

violation of petitioner’s fundamental right to practice any profession or carry on any 

occupation. 

The State contended that the State has socialist obligation and undertaken the task of 

making Indian society an egalitarian society by preventing the accumulation of wealth 

into the hands of a few. The contention of the then Government again proved that the 

then leaders of India wanted Indian economy to be a socialistic economy. Thus, 

insertion of the word ‘Socialist’ in the Preamble through 42nd Amendment in 1976 

was a formal expression to this intention of the State to have considerable amount of 

control over the means of production and distribution of wealth in the society.38 

Socialistic economy intended to be followed in India was not in conformity with the 

socialistic economy of Karl Marx. Karl Marx was of the view that the conflict 

between exploited and the vested interest group (the one forming the Government) 

would result in withering away of the State. Thus, the power would shift to the 

exploited and a new group would elevate to form the Government. The focus of 

Marx’s theory was abolition of exploitation and equal distribution of wealth39. 

Therefore, the egalitarian society in Marx’s economic theory is a result of class 

struggle. The focal point of Indian Socialism was also to bring about egalitarian 

society. However, this socialism was a result of India’s being Welfare State. Karl 

Marx assumed in his economic theory that after continuous class-struggle State would 

wither away and a perfect egalitarian society would emerge. However, Max Weber in 

his study observed that socialism can not exist for long. According to Weber any 

socialistic economy would transform into a capitalistic economy when people would 

start discard any divine concept of accumulation of wealth into the hands of monarch 

or religious institution. Early period of twentieth century witnessed emergence of a 

new concept of ‘Accumulation of wealth into the hands of an individual for his 

prudence and hard work’. Max Weber observed that lesser State control over the 

 
38 Bank Nationalization case in India. 
39 R. W. M. Dias, Dias Jurisprudence, (Butterworth, New Delhi, 1994). 
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factors of production in Europe was leading towards free marker as stated by Adam 

smith. Therefore, Weber opined that socialism can not survive for long.40 

D. Insertion of the word ‘Integrity’ in the Preamble through 

42nd Amendment 

Another insertion of word in the Preamble through the 42nd Amendment Act, 1976 

was ‘Integrity’. The religious violence and encroachment upon each others religion 

during post-independence era posed a threat to the Indian democracy. The Nation was 

still suffering from communal violence in post-independence era and the then 

Government perhaps did not want another division of the Nation on the communal 

line. It was not enough only to promote unity of people of India. Several factors like 

Cast, Creed, Religion were able to unify people of India but at the same time these 

factors were becoming reason for fractions. Mrs. Gandhi, the then Prime Minister, in 

her Lok Sabha Speech41 mentioned that the amendments brought in was in the nature 

of renovation. The Preamble would provide reference to the people, the Government 

and the Judiciary. She had also mentioned that the Constitution so far evoked many 

controversies and the insertion of these words were the need of the hour. It was 

mentioned that the Constitution intended to prescribe restrain upon all. It was to be 

ensured that the guarantee of somebody’s right did not amount to the violation of right 

of someone else. Therefore, it can safely be said that insertion of the word 

‘Integrity’42 was to give a formal expression to the intention of the then Government 

to unify India as a whole irrespective of Cast, Creed and Religion.  

 
40 Max Weber, The Protestant Ethic and the Spirit of Capitalism available at R. W. M. Dias, Dias 

Jurisprudence, (Butterworth, New Delhi, 1994). 
41Samaraditya Pal, India’s Constitution: Origins and Evolution,95 (LexisNexis, Nagpur, 2015) 
42 Unity means being one while Integrity means being Whole.  
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CHAPTER IV 

THE JOURNEY FROM A.K. GOPALAN TO MANEKA 

GANDHI: A STUDY FROM 1950-1978 

The jurisprudential thinking that had been reflected in A.K. Gopalan v. State of 

Madras1 underwent a transformation in Maneka Gandhi v. Union of India2 and 

beyond. This chapter focuses upon this journey. From classical positivism as reflected 

in A.K. Gopalan v. State of Madras Indian judiciary reached the sociological thought 

while also delving into several other schools of thoughts like Realist school and 

others. It was evident that in A.K. Gopalan v. State of Madras the Indian judiciary 

was following analytical positivistic thought. Positivism, in general, denotes that law 

must be identified independently without any moral or evaluative arguments. 

Therefore, the question arises whether law is about its content or its pedigree. The 

Utilitarian theory of both Bentham and John Stuart Mill has a moral standard in it as 

both were of the view that the end of the law must be to bring pleasure (i.e. absence of 

pain, unhappiness and privation of pleasure). However, the Analytical School of 

Positivism focused on distinguishing law from other form of social control. Thus it 

considers that a norm attains legal standard when it originates from a human superior 

and does not require to adhere to the moral standard. 

In the previous chapter it has already been stated that the legal philosophy reflected in 

the preamble of the Constitution of India was not limited to a legal philosophy devoid 

of moral standards. However, in A. K. Gopalan the literal interpretation of ‘Law’ by 

the Indian Judiciary reflected the idea of Analytical Positivism. 

In A. K. Gopalan v. State of Madras the validity of the Preventive Detention Act, 

1950 was challenged. This case was heard by the Bench consisting of 6 judges i.e. 

Chief Justice Hiralal Kania, Saiyad Fazl Ali J., Patanjali M. Shastri J., Mehr Chand 

Mahajan J. ,Sudhi Ranjan Das J., B. K. Mukherjea J. The detenue contended that 

sections empowering the Govt. to detain a citizen under the Preventive Detention Act, 

1950 violated Article 13, 19 and 21 of the Constitution of India. It was also stated that 

 
1A. K. Gopalan v. State of Madras AIR 1950 SC 27 
2Maneka Gandhi v. Union of India AIR 1978 SC 597 
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the section 12 of the Act of 19503 was contradictory to the Article 22 (4) of the 

Constitution of India4.Moreover, the condition enumerated in section 14 of the 

Preventive Detention Act 1950 disentitled any court of Law from requiring any public 

officer making such detention order to disclose or communicate any document of such 

detention order or the report of the Advisory Board5. 

It was argued by the petitioner (the detenue) that detention order amounted to 

violation of the Fundamental Rights guaranteed under Article 19 (1) (d) (this gives the 

right to free movement of the citizen within the territory of India) and Article 21 (this 

Article ensures right to life and personal liberty) of the Constitution of India. 

However, Chief Justice Kania observed that the right to free movement guaranteed 

under Article 19 (1) (d) of the Constitution of India is just an aspect of personal 

liberty guaranteed under the Article 21. Thus Article 19(1) (d) does not purport to 

cover all the aspects of liberty which includes right to sleep, right to work etc. Thus, 

according to Kania C. J., any legislation entitling the Government to detain an 

 
3 Section 12 of the Preventive Detention Act, 1950 

Duration of detention in certain cases.--(1) Any person detained in any of the following classes of cases 

or under 'my of the following circumstances may be detained without obtaining the opinion of an 

Advisory Board for a period longer than three months, but not exceeding one year from the date of his 

detention, namely, where such person has been detained wish a view to preventing him from acting in 

any manner prejudicial to-- 

(a) the defence of India, relations of India with foreign powers or the security- of India; or 

(b) the security of a State or the maintenance of public order.  
4 Article 22 (4) of the Constitution of India- 

No law providing for preventive detention shall authorise the detention of a person for a longer period 

than three months unless (a) an Advisory Board consisting of persons who are, or have been, or are 

qualified to be appointed as, Judges of a High Court has reported before the expiration of the said 

period of three months that there is in its opinion sufficient cause for such detention 
5 Section 14 of the Preventive Detention Act, 1950- 

Disclosure of grounds of detention, etc.--(1) No court shall, except for the purpose of a prosecution for 

an offence punishable under sub-section (9,), allow any statement to be made, or any evidence to be 

given. before it of the substance of any communication made under section 7 of the grounds on which a 

detention order has been made against any person or of any representation made by 'him against such 

order; and notwithstanding anything contained in any other law, no court shall be entitled to require 

any public officer to produce before it, or to disclose the substance of, any such communication or 

representation made, or the proceedings of an Advisory Board or that par of the report of an Advisory 

Board which is confidential. (2) It shall be an offence punishable with imprisonment for term which 

may extend to one year, or with fine, or with both, for any person to disclose or publish without the 

previous authorisation of the Central Government or the State Government, as the case may be, any 

contents or matter purporting to be contents of any such communication or representation as is referred 

to in sub-section (1): 

Provided that nothing in this sub-section shall apply to a disclosure made' to his legal adviser by a 

person who is the subject of a detention order. 

 

https://indiankanoon.org/doc/1086093/
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individual on a ground of suspicion is not in conflict with Article 19 (1) (d) of the 

Constitution of India. 

It was argued by the petitioner that the word ‘Law’ in Article 21 of the Constitution of 

India purported mean jus i.e. law inclusive of principle of natural justice and not lex 

i.e. the enacted law. This contention of the petitioner was based upon the 

interpretation given by the Supreme Court of United States to the phrase ‘due process 

of law’ of the Constitution of United States. However, Kania C.J. observed that this 

interpretation of ‘due process of law’ could not be applicable in the place of 

‘procedure established by law’ in India. He also pointed out that several 

interpretations of the phrase ‘due process of law’ were provided in Willis’s book on 

Constitutional Law and Cooley’s Constitutional Limitation. Due to these various and 

wider interpretation of the protection of right and liberty under the U.S. Constitution 

the doctrine of ‘Police Power’6 was developed in U.S. in order to restrict the rights 

and liberty of U. S. citizens. Moreover, it was also emphasized that in Article 21 the 

Constitution of India has mentioned about established procedure and in Article 22 that 

procedure has been prescribed7.  

Kania C. J. pointed out that insertion of ‘procedure established by law’ in Article 21 

of the Constitution of India has been made after much debates in the Constituent 

Assembly. Therefore, dropping of the phrase ‘Due process of law’ and adoption of the 

‘procedure established by law’ was a conscious decision of the Draft Committee of 

the Constituent Assembly8. He observed that both Willis’s book on Constitutional 

Law and Cooley’s Constitutional Limitation considered ‘law’ in ‘due process of law’ 

as a ‘reasonable law’. Thus, according to him the ‘law’ in the ‘procedure established 

by law’ must mean ‘procedure established by law so prescribed by the State’. In the 

words of Kania C. J. the omission of the word ‘due’, limitation upon the rights by 

insertion of ‘procedure’ and adding of ‘established’ clearly brings out the idea of 

supremacy of legislature in determining the law. However, the court acknowledged 

the right of an aggrieved to approach the court under Article 32 of the Constitution of 

 
6In United States constitutional law police power is the capacity of the states to regulate behavior and 

enforce order within their territory for the betterment of the health, safety, morals, and general welfare 

of their inhabitants. 
7 Ramesh Chandra Ghosh, Constitutional Decisions of the Supreme Court of India, 14(2), The Indian 

Journal of Political Science, 98, (1953) 
8Constituent Assembly Debate, Volume VII. 
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India. In such a case the person approaching the court must prove it substantially that 

the law enacted by the Parliament violated the fundamental rights of the aggrieved. 

But, in the present case the Supreme upheld the impugned Act and declared section 

14 of the impugned Act9 void. 

Austin’s analytical school of law has given the following criteria for a norm to be 

law- 

a. It has to be prescribed by the human superior to human inferior, 

b. The human superior must not be in the habit of obedience to any other human 

superior, 

c. It must have element of censure, 

The observation of ‘Law’ in A. K. Gopalan v. State of Madras by Kania C. J. has a 

similarity to the concept of ‘Law’ provided by the analytical school of jurisprudence. 

These are- 

a. The ‘Law’ in procedure established by law means Law provided by the State, 

b. The legislature is the supreme authority to determine what the law should be, 

c. The censorial element in the law is in the form of restriction or limitations of the 

right to life and personal liberty of an individual. 

The judgment delivered by the seven judges Bench in State of Madras v. 

Champakam Dorairajan, C. R. Srinivasan10 is another significant judgment 

immediately after the adoption of the Constitution of India. In this case a government 

order by the State of Madras regarding reservation for the purpose of admission in a 

Government Engineering and Medical College was in question. The reservation in 

the government college within the State was maintained even before the 

independence. The same was continued after independence through Communal G. O. 

in the year 1950.The criterion of reservation was caste (i.e. non Brahmin Hindu, 

backward Hindu, Brahmins, Harijans, anglo-Indian and Indian Chrisrtian, Muslims). 

 
9Observation of Kania C. J. on section 14 of the Preventive Detention Act, 1950 

It appears to me, therefore, that section 14 of the Act in so far as it prevents the detenu from disclosing 

to the Court the grounds communicated to him is not in conformity with Part III of the Constitution and 

is, therefore, void under article 13 (2). That section, however, is clearly severable and cannot affect the 

whole Act. 
10State of Madras v. Champakam Dorairajan, C. R. Srinivasan AIR 1951 SC 226 
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Eventually Srimathi Champakam Dorarirajan and C. R. Srinivasan were denied 

admission in Medical college and Engineering college respectively since they were 

found not eligible according to the new Communal G. O. of the State of Madras. 

It was contended on behalf of by Srimathi Dorairajan and C.R. Srinivasan that the 

criteria of reservation by the State government were arbitrary and against Article 16 

(2) and Article 29 (2) of the Constitution of India. Due to the arbitrary criteria of 

reservation both of them could not take admission in the respective courses despite 

securing higher percentage that the candidates admitted under reserved category. 

It was observed by the Bench that the government order by the State of Madras was 

violative of Article 29 (2) of the Constitution of India which talks about non-

discrimination for the purpose of admission into the institution maintained by the 

State or receiving aid from the State funds on grounds only of religion, race, caste, 

language or any of them. 

The similarity between A.K. Gopalan and Champakam Dorairajan’s case was the 

Bench that presided over both the cases. Champakam Dorarirajan case had another 

additional Judge i.e. Vivian Bose J.In A. K. Gopalan case the Bench observed that 

the law enacted by the legislature is supreme and its validity can not be tested against 

the Constitution. However, in State of Madras v. Champakam Dorairajan case the 

Bench maintained that the validity of order issued by the State (and not formally 

enacted by the legislature) could be tested against the Constitution. In this backdrop 

it is significant to point out that Austin was confused between de facto (de facto 

government receives obedience) government and de jure (de jure government is the 

law making body) government. Dias has observed that Austin always meant de jure 

government while referring uncommanded commerder who makes laws.11 

Therefore, it was again made clear that the law making authority i.e. the legislature 

was supreme in making laws and its validity could not be tested. 

In Sankari Prasad v. Union of India12 again the power of the parliament to abridge 

fundamental right by way of amending the provisions of the Constitution of India 

was is question. The questions raised in this case were- 

 
11Dias, Jurisprudence, 348 (Lexis Nexis, Haryana,2014) 
12 Shankari Prasad Deo v. Union of India AIR 1951 SC 458 
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a. Can the parliament be regarded as the ‘State’ in order to bring it under the 

purview of the limitations mentioned in Article 13 of the Constitution of India? 

b. Can changes made by way of the constitutional amendments be regarded as 

‘Law’ in order to bring it under the limitations of Article 13 (2) of the 

Constitution of India? 

The Bench in this case was consisting of 5 judges having H. J. Kania as Hon’ble 

Chief Justice. Chief Justice Kania brought no different observation in Sankari 

Prasad’s case than the observation he made in A. K. Gopalan v. State of Madras. 

It was observed by Kania C.J., that two kinds of laws are- 

i. Ordinary law enacted by virtue of legislative power and, 

ii. Constitutional law enacted by virtue of constituent power.  

According Dicey constitutional law is the law that includes all the rules defining the 

distribution and exercise of power by the organs of the State. Constitution makers of 

India intended to immune the fundamental rights from being violated by the laws 

enacted by the State. Thus Article 13 (2) was included in the Constitution of India. 

However, the then Hon’ble chief Justice H.J. Kania did not find any intention of the 

constitutional makers to immune fundamental rights guaranteed under part III of the 

Constitution of India from the constitutional amendments. It was also pointed out that 

there was no clear provision in Article 368 intending the intentions of the 

constitution-makers to remove fundamental rights from the ambit of Article 368 of the 

Constitution of India.  

Thus, it was observed by the court that the power to amend the Constitution including 

the fundamental rights was contained in Article 368. The word ‘law’ under Article 13 

(2) of the Constitution of India only includes ordinary law enacted in the exercise of 

the legislative power.13 

The observation in this case that the parliament is all powerful to even amend the 

fundamental rights enunciated the idea of unlimited sovereign power as stated in the 

analytical jurisprudence by Austin. The way Austin did not put any limitations upon 

the powers of the sovereign, the majority view in Sankari Prasad case did not also put 

any limitations upon the amending power of the Parliament of India. 

 
13 V. N. Shukla, Constitution of India, 884 (Eastern Book Company, 2007). 
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In Chiranjit Lal Chaudhuri v. Union of India14 the power of the parliament to enact 

laws on the basis of reasonable classification was questioned. This case was heard by 

a Bench consisting of 5 judges and they were H. J. Kania C. J., Fazal Ali Saiyad J., 

Patanjali M. Sastri J., B. K. Mukherjea and SudhiRanjan Das J. Due to 

mismanagement and neglect in Sholpur Spinning and weaving Company Ltd. there 

was a situation of unemployment amongst a certain community. The then Governor 

General, on seeing this situation, promulgated an ordinance which was re-enacted in 

the form of an Act of the Legislature i.e. Sholpur Spinning and Weaving (Emergency 

Provisions) Act, 1950. By virtue of this Act the powers of the shareholders of this 

company in the matter of voting, appointment of directors, and taking resolutions 

were curtailed. This Act also gives the power to the Government of India to make 

necessary modifications to the Indian Companies Act, 1930 and also the power to 

appoint directors for the proper management of the Sholpur Spinning and Weaving 

Company.  

One of the shareholders of the abovementioned company filed a writ petition under 

Article 32 of the Constitution of India seeking the Supreme Court to issue the writ of 

mandamus to the Government of India. It was contended by the petitioner i.e. the 

shareholder that the enactment of the Sholpur Spinning and Weaving (Emergency 

Provisions) Act, 1950 has violated the petitioner’s right under Article 14, Article 19 

(1) (f) and 31 of the Constitution of India. 

Kania C.J., Fazal Ali Saiyad J., Mukherjea J. and Das J. were of the view that- 

i. There was no violation of the rights of petitioner guaranteed under Article 

31 of the Constitution of India because the Act did not talk about the 

acquisition of the properties held by the shareholders. However, the 

impugned Act only restricted exercise of some of the powers by the 

shareholders of the company, 

ii. There was also no violation of the rights to be treated equally guaranteed 

under the Article 14 of the Constitution of India. As contended by the 

petitioner that enactment of such Act created a distinction between the 

shareholders of Sholpur Spinning and Weaving Company and the 

shareholders of other companies in India. The classification of this 

 
14Chiranjit Lal Chaudhuri v. Union of India AIR 1951 SC 41. 
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distinction was reasonable as the company went through some rough 

situations and any company in future to be faced by such situation would 

attract such measures. It was also pointed out that along with enacting the 

Act of 1950 there was also a suggestion to modify the provisions of the 

Indian Companies Act, 1930.  

It was observed in this case that the impugned Act of 1950 was not ultra vires and did 

not violate the right of an individual i.e. the petitioner. Thus, it was necessary for the 

government to introduce enactment imposing partial restrictions upon the rights of the 

shareholders of the company so that the employees and the beneficiaries of the 

company did not suffer. The interpretation of government’s action in this case has a 

nexus with the principle of utility.  

Principle of utility tests the moral sanction of the government action. According to the 

utilitarianism the morality of the government action is tested on the basis of the 

amount of happiness it produces. Thus, any government action maximizing the 

happiness in society can be regarded to be adhered to the said moral standard. 

The Philosophy of Epicurus  (341- 270 B. C. E.) stated that the goal of human life is 

to attract happiness free from physical pain and mental disturbance. Epicureanism 

states that the greatest good is to seek pleasure and avoid bodily pain and freedom 

from fear.   

According to Bentham’s (1748-1832) Principle of Utility is the principle that 

approves or disapproves any individual’s action which in turn will augment or 

diminish the happiness of the individual in question. Thus, this utilitarianism states 

that the desired consequence of human action is always to produce greatest happiness. 

Bentham’s utilitarianism is quantifiable as he propounded ‘greatest happiness of the 

greatest number’. This principle also guides the legislating power of the government. 

This can also be said to be a measure for the Government where the government (be it 

an individual or a body of individuals) must legislate with a tendency to augment or 

diminish the greatest happiness of greatest number. People will follow the legislation 

because the disobedience of the law amounts to diminishing of happiness and causing 

of pain. Such causing of pain operates as a deterrent to disobedience. 

John Stuart Mill (1806-1873) modified Bentham’s utilitarianism. According to Mill’s 

utilitarianism the desired consequence of individual’s action is to produce greatest 
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happiness. However, Mill has suggested hierarchy of pleasure in order to bring out the 

qualitative aspect of happiness (pleasure). Pleasures were distinguished between 

higher pleasure and lower pleasure. Higher pleasure requires mental faculty to 

experience which only an educated human being could experience. Lower pleasure 

does not require mental faculty and only includes bodily pleasure and can also be 

experience by animals.  

Mill’s utilitarianism differs from Bentham’s utilitarianism because Bentham’s 

utilitarianism did not state about the quality of the pleasure. The distinction between 

higher and lower pleasure by Mill reflected the quality of pleasure to be experienced 

by individual. Mill’s stratification of higher pleasure indicates a group of individuals 

who are educated and intelligent and may derive pleasure from say, a relaxed/ lenient 

tax law or a law that makes investment easier. 

The happiness at the lower level is for human beings who irrespective of education 

and intelligence are able to comprehend that happiness lies in obedience and pain 

ensues disobedience. This can also be comprehended by animals. In the lowest rung 

would be hedonism experienced by all, human, animal alike. 

In this case again it was observed that the government has the power to enact laws 

restricting the rights of shareholders which in turn may restrict the shareholder to 

exercise his fundamental rights. This case is also another instance of Indian 

Judiciary’s following of legal positivism.  

State of Madras v. V. G. Row15 is significant as the observations in this case differed 

from its preceding cases during 1950. The State of Madras in 1950 declared People’s 

Education Society as unlawful by virtue of Indian Criminal Law Amendment Act, 

1908 as amended by Indian Criminal Law Amendment (Madras) Act, 1950. The 

Government claimed that this society worked beyond its objectives as set out in its 

memorandum. The Government also contended that it had information that the society 

was helping communist party in Madras thereby interfering with the administration 

and maintenance of law and order within the State and issued a Government Order to 

that effect. However, copy of the order declaring the Society unlawful was not served 

upon the Society. 

 
15 State of Madras v. V.G. Row AIR 1952 SC 196. 
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This case was presided over by five judges Bench comprised of Patanjali M. Sastri 

C.J., M. C. Mahajan J., B.K. Mukherjea., Sudhi Ranjan Das J., Chandrasekhara N. 

Aiyar J. Four of five judges observed- 

a. The factors constituting reasonableness of restriction by the Madras 

Government was not clear and conclusive, 

b. There can not be any abstract ground for imposing restrictions under Article 

19 (4) of the Constitution of India. 

c. Association can be formed for various reasons and the curtailment of such 

right may be fraught with potential reactions in religious, political and 

economic field. 

Thus, the majority was of the opinion that any such restriction without intimation of 

any ground may lead to grave injustice if kept beyond judicial scrutiny. The Bench 

maintained that the Court was concerned only of the question of constitutionality of 

any Act or Order declaring any association unlawful without providing grounds. This 

judgment is significant as in this case judges upheld the purpose of law as laid down 

in sociological school of law. As Dias pointed out a social study of laws has assumed 

following forms16- 

a. There are inquiries which seek the social origins of laws and legal institutions, 

b. There are also examinations of the impact of laws on various aspects of 

society, 

c. There are other inquiries which deal with the task which laws should perform 

in society, 

d. There is the attempt to find some social criterion by which to test the validity 

of laws. 

In State of Madras v. V. G. Row the Bench inquired into the origin of the Act and or 

Order of the Madras Government declaring any association unlawful without any 

depiction of grounds. On examining the effect of such Act/ Order upon the society the 

Bench found that such Act/Order was arbitrary because it did not provide any reason 

for curtailing the rights to form association. In the context of this case the Bench also 

inquired into the other functions of law i.e. to provide proper information to each 

 
16 R. W. M. Dias, Jurisprudence 423 (Lexis Nexis, Haryana, 2014). 
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individual and to provide equal opportunity to each individual to be able to present its 

case.  

There is a deviation here from all the cases discussed here in before. For the first time 

the court recognised the right to hearing and reasonableness which was not done 

hither-to-fore. The Bench in A.K. Gopalan was six judges Bench, Champakam had 

five judges Bench Shankari Prasad also had five judges Bench. Hence the position of 

A.K. Gopalan remained dominant supported by Champakam Dorairajan and Shankari 

Prasad. Hence, even when V.G. Row case showed slight variation, the dominant 

position remained the same. 

The last factor of  Dias’s social study of law can also be found in this case. The Bench 

tested the validity of the Order and Act of the Madras Government on the basis of the 

term ‘reasonableness’. The validity of the impugned Act was tested and declared as 

unconstitutional. Therefore, it can aptly be said that principles of sociological school 

of law was first followed in State of Madras v. V.G. Row case. In this case the 

Judiciary looked at the law as a tool for resolving conflicting interest. In the backdrop 

of interest it is pertinent to mention Bentham’s Utilitarianism and Roscoe Pound’s 

Social Engineering theory. Bentham in his Utilitarian theory mentioned about 

individual interest and community interest. The sovereign must enact law not to 

guarantee selfish desire of individuals but to ensure and secure common good. The 

‘Public Good’ ought to be, according to Bentham, the object of legislator. The Law 

must ensure maximum happiness (pleasure) and minimum pain. To measure such 

pleasure and pain inflicted by ‘law’ Bentham devised ‘felicific calculus’ method. He 

was of the opinion that the ‘law’ must know how to balance individual interest and 

common welfare. However, he did not clearly stated satisfactorily as to how such 

conflicting interest was to be balanced17. Thus, a recourse has to be made to Roscoe 

Pound’s Social Engineering theory to understand the method of balancing conflicting 

interests. 

Roscoe Pound identified three types of conflicting interest in his theory of Social 

Engineering i.e. individual interest, public interest and social interest. In State of 

Madras v. V. G. Row there was a conflict between individual interest and public 

interest. Pound’s Social Engineering theory looked at law as a tool for balancing 

 
17 R. W. M. Dias, Jurisprudence 427-429, (Lexis Nexis, Haryana, 2014) 
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conflicting interest. However, Pound mentioned that if two conflicting interest were to 

be balanced then there must be a ‘scale’ or ‘yardstick’ (any ideal as Pound mentioned) 

that would serve as benchmark with reference to which it could be balanced. As an 

example Pound stated that with reference to the ‘ideal of freedom of individual’ all 

interest pertaining to individual’s self-assertion would carry more weight than other 

two interests. With reference to the ‘ideal of welfare state’ the public interest and/ or 

social interest would carry more weight than the individual interest18. It was observed 

in this case that the ideal (reasonable ground of policy framework) for banning any 

kind of association by virtue of an Act by the Madras Government was not clear. 

Therefore, the Indian Criminal Law Amendment Act, 1908 as amended by Indian 

Criminal Law Amendment (Madras) Act, 1950 was declared void. 

State of Bombay v. Narasu Appa Mali19 is significant as the status of personal laws as 

law under Article 13 of the Constitution of India has been in question in this case. 

This case was presided over by Hon’b;e Chief Justice M.C. Chagla and Justice 

Gajendragadkar. The Bombay Prevention of Hindu Bigamous Marriages Act, 1946 

has been questioned as it was contended that it violated the fundamental rights of 

Hindus to practise its religion. The issues involved in this case were- 

a. The impugned Act makes bigamy (polygamy) punishable if celebrated by a 

Hindu male. 

b. The impugned Act makes bigamy a non-compoundable offence while under 

Indian Penal Code the offence is compoundable. 

A significant observation in this case was that there is a distinction between religious 

faith and religious practice. State is entitles to protect religious faith and or belief but 

if religious practice is found against the public order and morality then the State can 

interfere with such practice. Both the judges in this case distinguished between 

personal laws and laws enacted by the legislature and/or by competent authority. It 

was also observed that this Act was in furtherance of social reform of religious 

practices. The Bench also expressed its concerned as to why the State legislature 

deprived another community from such social reform by not including it in an Act 

prohibiting Bigamy. Observation regarding status of personal law as law under Article 

 
18 R. W. M. Dias, Jurisprudence 435, (Lexis Nexis, Haryana, Fifth Edition, 2014) 
19 State of Bombay v. Narasu Appa Mali AIR 1952 Bom 84. 
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13 of the Constitution of India was that personal laws in India are laws in force in 

general. However, the ‘law in force’ as used in Article 13 of the Constitution of India 

does not indicate any law in force in general. It indicates a statutory law enacted by 

the legislature or by competent authority. Therefore, it won’t be legitimate to call 

personal law a law under Article 13 of the Constitution. Observation in this case is in 

keeping with the concept of law as a command of the sovereign as stated in analytical 

positivism i.e. a law coming from a definite source. Therefore, in the language of 

Austin ‘personal law’ is a ‘law improperly so called. The decision in Narasu Appa 

Mali case had conceptual similarity with the decision in A.K. Gopalan case and 

expressly adhered to the principles of analytical positivism.  

K. M. Nanavati v. State of Bombay20 was another significant case where the 

philosophy of analytical school was reiterated. K.M. Nanavati was second in 

command of I.N.S. Mysore. The petitioner, K.M. Nanavati, was arrested in 

connection of a charge of murder under Section 302 of the Indian Penal Code. While 

being in the police custody under the order of the additional Chief Presidency 

Magistrate the petitioner was shifted to Naval Jail under the order of Naval provost 

Marshall. The petitioner remained in the Naval custody when he was placed on trial 

before the Session Judge, Greater Bombay. The petitioner underwent a trial by 

Jury.21The Jury found him not guilty by a majority of eight to one. The learned 

session judge made a reference to the Bombay High Court. The petitioner was found 

guilty under section 302 of the Indian Penal Code by the Bombay High Court on 11th 

March, 1960. 

On the same day the Governor of Bombay by virtue of Article 161 of the Constitution 

of India granted pardon to K.M. Nanavati. Due to unusual and unprecedented 

situation because of the pronouncement of judgment by the High Court and grant of 

pardon by the Governor on the same day, the case was referred to the larger Bench of 

the Hon’ble Supreme Court.  

The issue in this case was the scope of the power of the Governor to grant pardon 

under Article 161 of the Constitution of India after K.M. Nanavati had been found 

 
20K.M. Nanavati v. State of Bombay AIR 1961 SC 112. 
21The jury trial was ended in India with the K.M. Nanavati v. State of Bombay AIR 1961 SC 112. 
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guilty of murder. In this case the Bench was consisted of B.P. Sinha C.J., J.L. Kapur 

J., K. Subba Rao J., K.N. Wanchoo J., P.B. Gajendragadkar J. 

‘It was observed by the Court that ‘Pardon is one of the prerogatives which have been 

recognised since time immemorial as being vested in the sovereign, wherever the 

sovereignty might lie. Whether the sovereign happened to be an absolute monarch or 

a popular republic or a Constitutional king or queen, sovereignty has always been 

associated with source of power... the power to legislate and to adjudicate upon all 

kinds of disputes.’ 

K. Subba Rao J. found grant of pardon by the Governor under Article 161 of the 

Constitution of India an encroachment upon the jurisdiction of the Judiciary. He was 

of the opinion that the grant of pardon would have been logical had the case been 

pending before the Hon’ble Supreme Court. He even proposed for reconciliation of 

the powers of the Governor under Article 161 and those of the Supreme Court of 

India under Article 142, 144 and 145 of the Constitution of India. However, the rest of 

judges held that the power to order of punishment by the Supreme Court was a 

general power and the grant of pardon by the Governor was a special power. Thus, in 

the event of conflict between special power and general power the special power 

would prevail. 

Kapur J. observed that in the judgment there was no sentence to surrender to. The 

execution of sentence is an Executive power. The function of the Court ends with 

passing of the sentence. To carry the sentence into execution is an Executive 

order.22This judgment not only re-established the concept of sovereignty as 

propounded by Analytical Positivism but also sanctified the separation of power. 

State of  Rajasthan v. Vidhyawati23 is a case where the Supreme of India took the first 

step to resolve the problem regarding vicarious liability of State. In this case a jeep car 

of the Government of State of Rajasthan used to be maintained for the use of  its civil 

servant. The car hit a pedestrian while being driven back from its private workshop by 

the driver appointed by the government. The injured pedestrian later on succumbed to 

his injuries. The widow and the minor child of the deceased filed a suit against the 

driver and its employer, the government. The Trial court dismissed the suit against the 

 
22Landmark Judgments 17-21 (Universal, New Delhi, 2012) 
23 State of Rajasthan v. Vidhyawati AIR 1962 SC 933. 
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State stating that the government is not vicariously liable since it has been used by 

another individual. The High Court reversed the judgment of the lower court and 

ordered the State of pay Rs. 15000/- as compensation to the survivors of the deceased. 

The High Court observed that the Government’s vicarious liability can not be 

excluded on the ground that the car was maintained for the use of another individual. 

However, the fact that the car was maintained for a civil servant i.e. employee of the 

government imposed the vicarious liability upon the government. The State of 

Rajasthan appealed to the Supreme Court of India. 

This case in the Supreme Court was presided over by a Bench of five judges 

consisting of B. P. Sinha C.J., J. C. Shah J., J.L. Kapur J., J.R. Mudholkar J., and M. 

Hidayatullah J. The Bench in this case applied strict interpretation rule and followed 

the precedent laid down in Peninsular and Oriental Steam Navigation Co. v. 

Secretary of State24. The court observed that- 

The secretary of State-in-Council of India is liable for the damages occasioned by the 

negligence of servants in the service of government if the negligence is such as would 

render an ordinary employer liable. 

B. P. Sinha C.J. observed that the immunity of British sovereign from liability is 

based on old feudalistic notion. The State must be made liable for any tortious act of 

its servant committed during his/her course of employment functioning under its 

employer. 

In this case the very notion of immunity of sovereign was quashed and the sovereign 

was held liable for the tortious act of its employee during its employment. The 

observation in this case was opposite to the idea of the sovereign of analytical 

positivism. In analytical school of thought the sovereign is under no one and does not 

obey any other entity. The judiciary under democratic set up is an integral part of the 

sovereign just as the executive is. Hence the sovereign is expected to revise its order 

under the direction of one of its own wing. Hence the sovereign in Vidyawati v. State 

of Rajasthan was not projected as composite whole as is portrayed by the school of 

analytical positivism. In analytical school of thought the concept of sovereign is not 

very clear. It can be a single individual, a group of persons, or an institution. Nothing 

has been discussed whether a part of the ‘sovereign’ undo the actions/ decisions of 

 
24 Peninsular and Oriental Steam Navigation Co. v. Secretary of State 5 Bom. H.C.R. L.R. 65 
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another part and if it tantamount to obedience by the sovereign. There is no 

clarification for this grey area. 

In Kharak Singh v. State of Uttar Pradesh25 the petitioner i.e. Kharak Singh 

challenged a regulation issued by the UP government. According to the regulation the 

Police had the authority to keep an individual under surveillance on suspicion. The 

regulation provided for five types of surveillance26 and domiciliary visit constituted 

one of such surveillances. The petitioner, Kharak Singh, was one of such suspect in a 

case of dacoity. For the purpose of surveillance, frequently the chaukidar of the 

village or the police constable used to visit his house, knock and shout at his door, 

wake him up during the middle of night. The petitioner, thus, filed a writ petition 

under Article 32 of the Constitution of India seeking the Hon’ble Supreme Court to 

issue a Writ of Mandamus and to declare the Chapter XX of U.P. Police Regulation as 

unconstitutional27.In defence, the State contended that the U. P. Police regulation was 

formulated for the interest of general public and for their protection. Thus, it was not 

violative of fundamental rights guaranteed underArticle 21 of the Constitution of 

India. 

This case was presided over by a 6 judges Bench consisting of Bhuvneshwar P. Sinha 

C.J., Rajagopala N. Ayyangar, Syed Jaffer Imam J., K. Subbarao, J., J. C. Shah J.,  J. 

R. Mudholkar J. It was observed by the majority (K. Subba Rao J. dissenting) in this 

case that Personal Liberty under article 21 and the Right to freedom of movement 

under Article 19 (1) (d) were independent of each other. Both rights may overlap but 

the question of being carved out from each other was negated by the Bench. It was 

observed-  

 
25Kharak Singh v. State of Uttar Pradesh AIR 1963 SC 1295.  
26 "serveillance" is Regulation 236 which reads : "Without prejudice to the right of Superin- tendents of 

Police to put into practice any legal measures, such as shadowing in cities, by which they find they can 

keep in touch with suspects in particular localities or special circumstances, surveillance may for most 

practical purposes be defined as consisting of one or more of the following measures : (a) Secret 

picketing of the house or approaches to the house of suspects; (b) domiciliary visits at night; (c) 

through periodical inquiries by officers not below the rank of Sub-Inspector into repute, habits, 

associations, income, expenses and occupation; (d) the reporting by constables and chaukidars of 

movements and absence from home; (e) the verification of movements and absences by means of 

inquiry slips; (f) the collection and record on a history- sheet of all information bearing on conduct." 
27  Chapter XX of U. P. Police Regulation made provision of five types of surveillance of any 

individual on being suspected of any offence. 
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The fundamental rights of life and personal liberty have many attributes and some of 

them are found in Art. 19. The State must satisfy that both the fundamental rights are 

not infringed by showing that there is a law within the meaning of Art. 21 and that it 

does amount to a reasonable restriction within the meaning of Art. 19 (2) of the 

Constitution of India.  

Subba Rao J., and C. J. Shah J., observed that the whole of Regulation 236 is 

unconstitutional and not the cl. (b). alone The attempt to dissect the act of 

surveillance into its various ramifications is not realistic. Clauses (a) to (f) of 

Regulation 236 are the measures adopted for the purpose of supervision or close 

observation of movements of the petitioner and are therefore parts of surveillance. 

The majority opinion in this case applying the doctrine of eclipse struck down the part 

of domiciliary visit of Regulation 236 as unconstitutional and violative of Article 21. 

Another reason for striking  out of domiciliary visit as unconstitutional was that there 

was no Law to justify such activity by the State. However, the majority opinion 

upheld the rest of Regulation 236. It reiterated that Rights under Article 21 and 

Article19 of the Constitution of India are independent of each other. Article 21 is 

wider in concept thus may include the rights guaranteed under Article 19 within its 

ambit. Nonetheless, it can not said that either of the rights were carved out of each 

other. 

It is worthwhile to recall that in to A.K. Gopalan case where it was held that article 19 

(1) (d) was not a part of or an extension of article 21. Both Benches were six judges 

and hence it creates conflicting position. However, the paradigm shift from A.K. 

Gopalan in 1950 to Kharak Singh is noteworthy. Over these ensuing thirteen years, at 

least in Kharak Singh the classical positivism seems to be relaxing its grip. 

The observation of the Supreme Court in State of Rajasthan v. Vidyawati28  holding 

the sovereign liable for the tortious act committed by its employee during its 

employment was significant as it raises question upon Austinian concept of sovereign. 

Austinian sovereign does not take into account separation of power of the sovereign. 

Austin’s sovereign is a composit whole not in the habit of obeying anyone, not even a 

 
28 State of Rajasthan v. Vidhyawati AIR 1962 SC 933. 
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like sovereign or politically inferior body. Therefore, the judgment in Rajasthan v. 

Vidyawati29 is significant on few accounts- 

a. It raises question on the nature of the sovereignas- 

i. Is the sovereign a composite whole? 

ii. Is separation of power contemplated in the Austinian concept of 

sovereign? 

iii. If separation of power is accepted in Austinian idea of a sovereign, 

then is one part of the sovereign is bound to obey or can disagree with 

the other parts? 

b. The judgment made the sovereign accountable for its action to the citizens 

who are considered inferior to it politically. 

This case was perhaps the first case in India which ushered the school of realism in 

India.30 Realists avoid dogmatic formulation of law and concentrate on judgments 

delivered not only on the basis of formal law but also on the human factor of judge 

and the lawyer. Like positivism the realism also is concerned about the expression of 

law. While the positivists argue that law is expression of the Parliament or the King, 

the realists argue that the law is expression by the judges. The judgment in State of 

Rajasthan v. Vidyawati31 holding the sovereign liable for tortuous activity marks the 

transformation in the Indian legal system. Therefore, the Constitution becomes what 

the Court says it is. This development took place automatically due to open texture of 

 
29 State of Rajasthan v. Vidhyawati AIR 1962 SC 933. 
30 Realism has various versions of it. As Dias mentioned American Realism is combination of both the 

analytical positivist and sociological approach. It is positivist because it considers law as it is. 

However, thinks that the ultimate aim of the law should be ‘Reform’. Practising lawyers and judges in 

America advocated for American Realism and according to them social factors play important role in 

reformation of law. 

There are two significant schools of Realism. These are- 

i. American Realism. 

ii. Scandinavian Realism. 

Salient features of American Realism- 

a. Judges make the law, 

b. Judges are substantially constrained in the judicial process by the social and institutional 

context in which they act and find the law. 

Salient features of Scandinavian Realism- 

a. Law can not be explained by physical facts alone, 

b. It also exists in psychological effects caused by certain facts, 

c. It is opposed to metaphysical speculations, 

d. It is more concerned with general investigation of the fundamental facts of legal system. 
31 State of Rajasthan v. Vidhyawati AIR 1962 SC 933. 
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the legal system. Therefore, law was started to be used as a tool of social 

transformation for creating new social order with primacy to social justice. R.W.M. 

Dias observed that philosophy of analytical positivism was easier to preserve in 

country like Britain which had comparatively been stable where the law could be 

abstracted from social, moral and other value considerations. However, when 

tensions began to convulse the very surface of  national life, jurists, let alone judges, 

has to make conscious decisions at which way to steer if shipwreck to be avoided.  

In Kasturilal Ralia Ram Jain v. State of Uttar Pradesh32 the State was not held liable 

for the alleged tortious act committed by its employee. The observation made by the 

court was that in order to make the State liable for tortious act committed by its 

employee it had to be proved that the act so committed could be referable to the 

power so delegated by the Sovereign. Though the Sovereign in this case was found 

not liable, but the Court did not deny Sovereign’s liability in a case where it could be 

referable to the power so delegated by the sovereign. 

In A.K. Gopalan Case Kania C.J. had observed that the Constitution can not be 

interpreted basing upon the abstract idea such as ‘spirit of the constitution’. Post State 

of Rajasthan v. Vidyawati case the Indian judiciary seemed to consider ‘spirit of the 

constitution’ while interpreting the questions involving constitutional matters. In 

Kameshwar v. State of Bihar33 it was observed that the Constitution must be 

interpreted as it is laid down by Justice Mahajan.34 Observation in Vidyawati case in 

1962 was significant as it ushered the concept of reformation of positive law through 

liberal interpretation of the Constitution and/ or an enactment in Indian legal 

philosophy. But Vidyawati v. state of Rajasthan was five judges Bench as against 

A.K. Goapalan which was a Six judges Bench.so in essence the philosophy laid down 

in A.K. Gopalan prevailed. However, in contrast to Vidyawati case Kasturilal v. State 

of U.P. stood in affirmation with thoughts with A.K. Gopalan. 

In Sajjan Singh v. Union of India35 the Constitution (Seventeenth Amendment) Act, 

1964 was challenged and the issue of the ambit of ‘law’ under article 13 (2) again 

came up. The Constitution (Seventeenth Amendment) Act, 1964 was challenged 

 
32 Kasturi Ralia Ram Jain v. State of Uttar Pradesh AIR 1965 SC 1039. 
33 State of Bihar v. Kameshwar AIR 1952 SC 252 
34 M. P. Jain, Indian Constitutional Law 1628 (Lexis Nexis, Haryana, Seventh Edition, Reprint, 2014). 
35 Sajjan Singh v. Union of India AIR 1965 SC 845. 
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because it placed some Acts under the IXth Schedule which amounted to violation of 

fundamental rights. This case was presided over by the constitutional bench of 5 

judges i.e. the then Hon’ble Chief Justice of India Gajendragadkar, Wanchoo J., 

Raghubir Dayal J., Hidayatullah j., and Mudholkar J. 

In the judgment Gandregadkar, for himself and Wanchoo J., and Raghubir Dayal J., 

approved that the fundamental rights were not meant to be final and immutable. Thus, 

any amendment to the fundamental rights could not be brought under the purview of 

article 13(2) of the Constitution of India. 

Mudholkar J., stated that ‘since we have chosen to live under a written Constitution 

that accords paramount importance to the citizens of our country. It would be of 

critical importance for us to know whether the basic features of the Constitution under 

which we live and to which we owe allegiance are to endure for all time, or at least 

for the foreseeable future, or whether the yard no more enduring than the implemental 

and subordinate provisions of the Constitution’. Hidayatullah J., and Mudholkar J., 

both were of the view that amended laws must also be included within the ambit of 

‘law’ under article 13 (2) of the Constitution.  

In Sajjan Singh’s case the Constitutional Bench in 3:2 decided that the parliament 

under article 368 has the absolute power to amend the Constitution including 

fundamental rights guaranteed under part III. In this judgment the Parliament emerges 

as a composite whole of the sovereign. However, there appears to be a shift from 

Sajjan Singh in 1965 to Golaknath in 1967. 

Golak Nath v. State of Punjab36 was a significant case regarding the extent of 

amending power of the parliament. Punjab government enacted Punjab Security of 

Land Tenures Act imposing maximum ceiling limit on holding lands per individual. 

This Act was also placed in IXth Schedule thereby providing it immunity from 

judicial review. The petitioner challenged the Act and contended that imposition of 

maximum ceiling limit on holding of lands amounted to violation of his right to hold 

property and right to practice any profession guaranteed under Article 19 (1) (f) and 

19 (1) (g) respectively. The issue involved in this case was whether fundamental 

rights guaranteed under part III of the Constitution could be abridged by way of 

amendment under Article 368 of the Constitution of India. 

 
36 Golak Nath v. State of Punjab AIR 1967 SC 1643 
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This case was presided over by eleven judges Bench with K. Subba Rao J. being the 

Chief Justice. The other judges were C. A. Vaidialingam J., G.K. Mitter J., J.C. Shah 

J., J.M. Shelat J., K.N. Wanchoo J., M. Hidayatullah J., R.S. Bachawat J., S. M. Sikri 

J., V. Bhargava J., and Ramaswamy J. Chief Justice K. Subba Rao equated 

fundamental right with that of natural rights and characterised it as primordial rights 

necessary for the development of human personality. Another significant observation 

made in this case was that Article 368 of the Constitution of India merely stated the 

procedure of amending the Constitution and did not bestow any power upon the 

parliament to abridge fundamental right by way of amendment. The power to amend 

the Constitution was to be found in the residuary legislative power of the parliament 

contained in Article 248 of the Constitution. Therefore, the power to amend the 

Constitution was not expressly conferred upon the parliament till the delivery of the 

judgment in Golaknath case. 

Debate on amendment procedure in the Constituent Assembly on 17th September, 

1949 showed that the intention of the framers was to facilitate the amendment 

procedure of the Constitution of  India as the Assembly was aware that despite taking 

much caution there might be questions regarding some Articles in future37. The 

framers of the Constitution only discussed the modalities and the requisite majority 

for amending any article of the Constitution. However, insertion of IXth schedule and 

making it immune to judicial review by virtue of 1st Amendment to the Constitution 

of India in 1951 contemplated by the framers and it did not  reflect the intention of 

framers of the Constitution. The very object of the 1st Constitutional Amendment was 

 
37 P.S. Desmukh, member of Constituent Assembly, on the Amendability of the Constitution of India 

on 17th September, 2019 

I feel that at any rate for some time to come it would be necessary to amend the Constitution in many 

particulars. Though we have spent many months making the Constitution, there are still many defects 

in it. There are contradictory provisions in some places which will be more and more apparent when 

the provisions are interpreted. Therefore, if we do not make it easy for amendments to be affected the 

whole administration will suffer. As I said in the beginning, if you do not provide outlets it might lead 

to, the whole, Constitution being rejected or not being accepted by future Parliaments and their 

resorting to something much more drastic and radical if we do not allow them chances to mould the 

future of this country in their own ways, by simplifying the procedure by amendments, they will have 

no alternative left but to go the whole hog and reject the Constitution as a whole. In such a situation it 

is the State that will suffer. Therefore it is better to provide outlets so that any dissatisfaction with any 

Provision in the Constitution may easily be cured. We should not allow complaints and dissatisfaction 

to grow to such a pitch as will result in dislocating the administration of the State. 
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to remove landlordism. Nonetheless the process of the insertion and immunisation of 

IXth schedule in the Constitution were reflective of Austinian Sovereignty38.  

It was observed in Golaknath case39 that ‘law’ under Article 13(2) of the Constitution 

of India includes both general law and constitutional law. This meaning of ‘law’ as 

understood was exactly opposite to the meaning of ‘law’ as observed in Shankari 

Prasad v. Union of India case40. However, in Golaknath case five judges K.N. 

wanchoo J., R.S. Bachawat J., V. Ramaswami J., V. Bhargava J., and G.K. Mitter 

held the dissenting view and stated that ‘law’ under Article 13(2) did not include 

amendment laws. 

Six judges (majority of judges) ruled the definition of ‘law’ keeping with A.K. 

Gopalan but the other five judges differed. 

The majority view of  Subba Rao J., J.C. shah J., Shelat J., Sikri J., Vaidalingam J., 

and Hidayatullah J. in Golaknath case held two impugned Acts namely Punjab 

Security of Land Tenures Act, 1953 and Mysore Land Reforms Act, 1962 as 

constitutionaly valid because these two were protected under Article 31 A41 of the 

 
38 Law in Analytical Positivism- 

a. Emanates from superior authority, 

b. This superior authority is not in a habit of obeying like superior, 

c. Sanction is imposed in case of disobedience of the command of the superior political being by 

the inferior political being. 
39 Golaknath v. State of Punjab AIR 1967 SC 1643. 
40 Shankari Prasad Singh Deo v. Union of India AIR 1951 SC 458. 
41Article 31A in The Constitution Of India 1949 

31A. Saving of laws providing for acquisition of estates, etc ( 1 ) Notwithstanding anything contained 

in Article 13, no law providing for 

(a) the acquisition by the State of any estate or of any rights therein or the extinguishment or 

modification of any such rights, or 

(b) the taking over of the management of any property by the State for a limited period either in the 

public interest or in order to secure the proper management of the property, or 

(c) the amalgamation of two or more corporations either in the public interest or in order to secure the 

proper management of any of the corporations, or 

(d) the extinguishment or modification of any rights of managing agents, secretaries and treasurers, 

managing directors, directors or managers of corporations, or of any voting rights of shareholders 

thereof, or 

(e) the extinguishment or modification of any rights accruing by virtue of any agreement, lease or 

licence for the purpose of searching for, or winning, any mineral or mineral oil, or the premature 

termination or cancellation of any such agreement, lease or licence, shall be deemed to be void on the 

ground that it is inconsistent with, or takes away or abridges any of the rights conferred by Article 14 

or Article 19: Provided that where such law is a law made by the Legislature of a State, the provisions 

of this article shall not apply thereto unless such law, having been reserved for the consideration of the 

President, has received his assent: Provided further that where any law makes any provision for the 

https://indiankanoon.org/doc/1012927/
https://indiankanoon.org/doc/577554/
https://indiankanoon.org/doc/546455/
https://indiankanoon.org/doc/680464/
https://indiankanoon.org/doc/325749/
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Constitution of India and received the President’s assent. Nonetheless the 

Constitutional (Seventeenth Amendment) Act, 1964 was declared void because it did 

not follow the procedure for amendment as laid down in Article 368 of the 

Constitution of India42. Thus the decision to declare amendment void was due to its 

procedural shortcomings and not because of its substance. 

Almost in the same time frame of Sajjan Singh’s case (1965) and I.C. Golaknath case 

(1967) the Supreme Court of India was articulating on another plane in its judgments 

in judgments in Balaji v. State of Mysore43, T. Devadasan v. Union of India44. In 

Balaji v. State of Mysore (1963) the newly inserted Article 15 (4) was examined. The 

government of Mysore had issued a governmental order wherein backward classes 

were identified exclusively on the basis of caste and in T. Devadasan v. Union of 

India (1964) the scope of Article 16 (4) was challenged. The ‘carry forward’ rule 

made by the government to regulate appointment of backward classes in government 

services formed the subject matter of challenge. These are two parallel events in legal 

history, on one hand in Sajjan Singh case (1965) to I.C. Golaknath case (1967) the 

Supreme Court was labouring to determine the scope of the expression ‘Law under 

Article 13’, on the other hand, almost simultaneously in Balaji (1963) and Devadasan 

(1964) the Supreme Court was fixing ‘the scope of law’ in social context. While this 

can not be stated as a clear instance of paradigm shift it certainly is an early indication 

that the Supreme Court was trying to break free from classical analytical school of 

thought. The case of Champakam Dorairajan (1951) had addressed the issue of 

reservation and held that reservation was in violation of Article 16 (2) of the 

Constitution of India. 

In Balaji v. State of Mysore a government order issued by the State of Mysore in 1962 

reserving 68% seats in medical, engineering and other technical institutions for 

backward classes and scheduled tribes was in question. The rest 32% seats were to be 

 
acquisition by the State of any estate and where any land comprised therein is held by a person under 

his personal cultivation, it shall not be lawful for the State to acquire any portion of such land as is 

within the ceiling limit applicable to him under any law for the time being in force or any building or 

structure standing thereon or appurtenant thereto, unless the law relating to the acquisition of such land, 

building or structure, provides for payment of compensation at a rate which shall not be less than the 

market value thereof. 
42 Ratification by the Legislature by not less than one half of the States was prerequisite since the 

amendment was to effect the land laws of concerned States. 
43 Balaji v. State of Mysore AIR 1963 SC 649 
44 T. Devadasan v. Union of India AIR 1964 SC 179. 
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filled in on the basis of merit of candidates. In this backdrop it is also pertinent to 

mention that in 1958 the State of Mysore issued an order declaring all communities 

except Brahmins within the State as socially and educationally backward class. 75% 

seats were reserved for scheduled castes and scheduled tribes in educational 

institutions. After the order of reservation upto 68% in professional courses 23 

petitioners filed a case under Article 32 of the Constitution of India before the 

Supreme Court against the impugned order. This case was presided over by 5 judges 

i.e. Bhuvneshwar P. Sinha C.J., P.B. Gajendragadkar J., K.N. Wanchoo J., K.C. 

Dasgupta J., J.C. Shah. In this case the court attempted to impose a constitutional 

limit on the preference for reservation. It was observed by the Bench that reservation 

must be done for advancement of socially and educationally backward classes and 

must not be in conflict with the interests of unreserved categories. It was also 

observed that a formula must be evolved which would strike a balance between 

several competing interests. 

However, the Indian legal philosophy is still in confusion regarding the nature of 

sovereign in India  and the extent of the power of sovereign in India. In Vidyawati 

and I. C. Golaknath efforts were made to provide a different view of sovereign power 

from that of the existing one. However, the majority decision in I.C. Golaknath 

(majority view of 6 judges led by Subba Rao C.J.) only leaves us with more 

confusion. The majority decision in I.C. Golaknath observed that ‘law’ for the 

purpose of Article 13 of the constitution of India includes both the laws enacted in the 

exercise of legislative power and constituent power. However, 6 judges Bench in A.K. 

Gopalan has observed exactly the opposite and kept constitutional amendments out of 

the purview of Article 13 of the Constitution of India. The majority decision (R. S. 

Bachawat J. & V. Ramaswamy dissenting) observed that article 368 merely prescribes 

the procedure for amending the Constitutional provisions and not the power of 

parliament to amend the Constitution. 

In such situation the 24th Constitutional Amendment is introduced in 1969. This 

amendment is a repercussion of the decision of Golaknath case where it has been 

stated that Article 368 of the Constitution of India lays down only the procedure for 

amendment and not the power of parliament to amend the Constitution. The following 

phrases were inserted in Article 368 of the constitution of India 
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a. The Title of Article 368 i.e. ‘Procedure for amendment of the Constitution’ 

was substituted by ‘Power of Parliament to amend the Constitution and 

procedure therefore’. 

b. Insertion of article 368 (1) i.e. notwithstanding anything in this Constitution, 

Parliament may in exercise of its constituent power amend by way of addition, 

variation or repeal any provision of the Constitution in accordance with the 

procedure laid down in this Article. 

c. Article 368 was renumbered as Article 368 (2). 

d. Insertion of Article 368 (3) i.e. nothing in article 13 shall apply to any 

amendment made under this article. 

This clearly shows that Parliament has the power to undo the judicial decision, hence 

more powerful than the judiciary. It must be noted that in Vidyawati v. State of 

Rajasthan (1962) the judiciary had held the State vicariously liable where it emerged 

that the sovereign would abide by the decision of the judiciary. Post I.C. Golaknath v. 

Union of India (1967) the Parliament in supercession of the judgment amended the 

Article 368 of the Constitution by the Constitution (Twenty Fourth Amendment) Act, 

1971 clearly indicating that the Parliament had the power to undo the decision of the 

judiciary. 

Clearly there was a conflict in the minds of the judges and the legislature regarding 

the scope and limitation of the powers of the sovereign in India had to continue itself 

to the classical analytical school of thought. Significantly almost simultaneously 

starting with Champakam Dorairajan social concerns were also rising begging to 

define the scope and limitation of the sovereign in the social, political and economic 

context. Therefore, the period 1951-1971 saw an attempt to define the scope and 

power of the sovereign on one hand and to contain, curb or limit the power of the 

sovereign on the other hand. In this backdrop it is also relevant to mention that still 

the Indian Judiciary was of the view that Article 14, 19 and Article 21 of the 

Constitution of India were mutually exclusive. The relation between these three 

Articles was not questioned after A.K. Gopalan case till I.C. Golaknath case.  

It is worthwhile to note that country was ruled by the congress from 1947 to 1964 

under the able leadership of Pandit Jawaharlal Naehru. Nehru and Congress were 

influenced by the English jurisprudence. Thus the strong hold of analytical school of 
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thought was very evident in the time frame of 1947-1964. Though Gulzarilal Nanda, 

an economist specialised in labour issues, succeded Jawaharlal Nehru in 1964, 

understandably not much change in the jurisprudential thoughts was evinced during 

the short stint of his Prime Ministership. Lal Bahadur Shastry became the Prime 

Minister in June 1964. He had a strong allegiance to the Congress philosophy, hence 

not much change was seen during his leadership from 1964-1966. He continued with 

Gandhi-Nehruvian legacy. During this period the judiciary appeared to grapple with 

the analytical philosophy on one hand and the socio economic demands of the time on 

the other hand. 

Indira Gandhi served as Prime Minister from 1960 to 1977 in the first phase and 1980 

to 1984 in the second phase. She too belonged to the Gandhi- Nehruvian school. She 

is known for her political intransigency and unprecedented centralisation of power. 

1975 marks the end of an era and the beginning of another as emergency was declared 

during this period. One instance of Mrs. Gandhi inclination towards centralisation of 

power is the nationalisation of banks in India. 

R.C. Cooper v. Union of India45 is popularly known as bank nationalisation case 

where the question was regarding the constitutional validity of Banking Companies 

(Acquisition and Transfer of Undertakings) Act 1969. This Act was enacted by the 

Government of India in order to nationalise all the commercial banks in India. The 

petitioner i.e. R.C. Cooper contended that the legislation for nationalisation of banks 

amounted to violation of fundamental rights guaranteed under Article 19 (1) (g)46 of 

the Constitution of India. It was contended on behalf of the government that the 

acquisition of commercial banks would not be without paying compensation to the 

owners of such banks. Moreover, it was also contended that such acquisition was 

done for welfare purposes and to stop accumulation of wealth in the hands of few. 

This case was presided over by 11 judges i.e. J.C. Shah J., S.M. Sikri J., J.M. Shelat 

J., Vishishtha Bhargava J., G.K. Mitter J., C.A. Vaidyialingam J., K.S. Hegde J., A.N. 

Grover J., A.N. Ray J., Jagmohan P. Reddy J., I. D. Dua J. 

In this case the majority decision was given by 10 judges (J.C. Shah J., S.M. Sikri J., 

J.M. Shelat J., Vishishtha Bhargava J., G.K. Mitter J., C.A. Vaidyialingam J., K.S. 

 
45 R.C. Cooper v. Union of India AIR 1970 SC 564. 
46 Article 19 (1) (g) of the Constitution of India guarantees right to profess, or to carry on any 

occupation, trade or business.  
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Hegde J., A.N. Grover J., Jagmohan P. Reddy J., I. D. Dua J.) and the dissenting view 

was delivered by Justice A.N. Ray. One of the legal contributions of this case was that 

it overruled the ‘mutual exclusive’ theory as propounded in A.K. Gopalan case. The 

petitioner i.e. R. C. Cooper contended that the impugned Act, also a result of an 

Ordinance, was violative of article 14, 19 and 3147 of the Constitution of India. The 

observations made by majority judges were- 

a. Mutual exclusive theory of fundamental rights as propounded in A.K. Gopalan 

case could not be held valid at all in this case as the impugned Act was not 

only violative of Article 31 of the Constitution of India but also violated other 

rights of the petitioner guaranteed under Part III of the Constitution of India. 

b. On the issue of locus standi of the petitioner the majority view was that the 

petitioner has filed the suit because the impugned Act violated fundamental 

rights of petitioner guaranteed under Part III of the Constitution of India. 

Therefore, even though the impugned Act was about acquisition of assets of 

commercial banks it effected the rights of petitioner adversely. 

Thus, the majority decision declared the impugned Act unconstitutional and the 

method of determining the compensation was also declared arbitrary. R.C. Cooper 

case brought a significance change in Indian legal philosophy by nullifying the mutual 

exclusive theory as stated in A.K. Gopalan case in 1950. However, the Bench 

accepted the contention of the Union government regarding nationalisation of banks 

in furtherance of applying concept of welfare state. The Bench found that there was 

no enough factor in support of the Ordinance so promulgated by the President and 

held the impugned Act unconstitutional. The Act was declared unconstitutional 

because it was born of an ordinance but the purpose for such nationalisation was 

accepted by the courts. This action by the government may be termed utilitarian as it 

was expected to produce greatest happiness of the greatest number. In order to undo 

the damage resulting from declaring the impugned Act unconstitutional the 

Constitutional (Twenty Fifth Amendment) Act was passed in 1971. 

Twenty Fifth amendment to the Constitution of India in 1971 was followed after the 

decision of R.C. Cooper case. The twenty-fifth amendment substituted the word 

‘compensation’ with ‘amount’ in Article 31 of the Constitution of India which, before 

 
47 Article 31 of the Constitution of India is now repealed. 
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being repealed, dealt with payment of compensation in acquisition and requisition of 

properties by the government.  Article 31-C was inserted which laid down that a law 

giving effect to the state policy towards securing directive principles contained article 

39 (b) or ( c) would not be held void because of its inconsistency with article 14, 19 

and 31. Any law enacted to give effect to directive principles of state policy towards 

securing directive principles is also made immune from being challenged before the 

court of law.48 

Twenty-Fifth Amendment, 1971 was a step backward after the Indian judiciary took a 

step forward in R.C. Cooper case. 

A.K. Kraipak v. Union of India.49 a notification of selection for Indian Forest Services 

was announced. A Selection Committee was constituted for interviewing the 

candidates. It was later on found out that the selected candidate was the Acting Chief 

Conservator of Forest of a State and was one of the members of the Selection 

Committee. The action of the Committee and the selection of the candidate was 

challenged on the ground that a candidate himself could not be judge of his own 

interview. It was contended by the appellant, A.K. Kraipak, that the selection was 

made unanimously and there were other members in the Selection Committee. This 

case was heard by five judges Bench of the Supreme Court of India comprising of M. 

Hidayatulla C.J., J.M. Shelat J., Vishishtha Bhargava J., K.S. Hegde J., and A.N. 

Grover J. The judgment was delivered by Justice K.S. Hegde (for himself and on 

behalf of other four judges). The Bench observed that until recently the principle of 

natural justice did not apply to administrative discretion unless the administrative 

authority was required to act judicially under any specific enactment. The purpose of 

application of principle of natural justice was to prevent miscarriage of justice, 

therefore, the Bench did not find any reason to not apply principle of natural justice to 

administrative discretion. There is a thin line difference between administrative 

enquiry and quasi-judicial enquiry. The consequence in administrative enquiry was 

far reaching. Therefore, the Bench observed that which particular principle of natural 

law would apply in a given case would vary from case to case.  

 
48 M.P. Jain, Indian Constitutional Law 1710, (Lexis Nexis, Haryana, Seventh Edition, 2014) 
49 A.K. Kraipak v. Union of India AIR 1970 SC 150. 
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The Bench observed that the selection was made by the Union Public service 

Commission (U.P.S.C.) and the Selection Committee only sent recommendations. 

Despite this arrangement the Bench stated that the possibility of bias could not be 

ruled out because the candidate was present in the Selection Committee and might 

have had influence upon other members. The Bench in this case brought 

administrative decision under judicial review. The presence of the appellant in the 

Selection Committee and as a Candidate vitiated the whole procedure. 

Twenty- Ninth Amendment, 1972 inserted two Kerala Acts dealing with land reforms 

in IXth schedule and made them immune. The legal contribution of Kesavananda 

Bharti v. State of Kerala50 was the introduction of the concept of ‘Basic Structure’ in 

the legal system of India. This case was presided over by 13 judges Bench consisting 

of S.M. Sikri C.J., A.N. Grover J., A.N. Ray J., D. G. Palekar J., H.R. Khanna J., J.M. 

Shelat J., K.K. Mathew J., K.S. Hegde J., M.H. Beg J., P. Jagmohan Reddy J., S. N. 

Dwivedi J., Y.V. Chandrachud J., & S.N. Mukherjea J. 

In this case the 24th, 25th and 29th Amendments to the Constitution of India were 

challenged. This case is significant because it was the first case where these three 

amendments were challenged and the extent of the power of parliament to alter the 

nature of the Constitution of India was in question. While dealing with this case the 

Bench interpreted the judgment of Golaknath case again and gave the concept of 

‘Basic Structure’. In Kesavananda Bharti case Hon’ble Chief Justice S.M. Sikri 

observed that despite previous cases and several confusion as to the amending power 

of parliament the main issue in this case was to decide the extent of power of 

parliament in amending the Constitution of India under article 368.  

It was Justice Mudholkar who observed in Sajjan Singh v. State of Rajasthan for the 

first time mentioned about ‘basic feature’ of the Constitution which can not be altered. 

After Sajjan Singh’s case in Kesavananda Bharti the oncept of ‘basic feature’ 

resurfaced and came to be known as ‘basic structure’ of the Constitution. 

Observation made by S.M. Sikri C.J., in the context of meaning and nature of 

amendment in article 368 of the Constitution mentioned ‘According to Mr. Seervai, 

the power of amendment given by Article 4, read with Articles 2 and 3, Article 169, 

Fifth Schedule and Sixth Schedule, is a limited power limited to certain provisions of 

 
50 Kesavananda Bharti v. State of Kerala AIR 1973 SC 1461. 

https://indiankanoon.org/doc/1015123/
https://indiankanoon.org/doc/1295106/
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the Constitution, while the power under Article 368 is not limited. It is true every 

provision is prima facie amendable under Article 368 but this does not solve the 

problem before us.’ The court held that the power to amend the Constitution is to be 

found in article 368 of the Constitution of India. It was emphasized that the 

‘provisions relating to the amendment of the Constitution are some of the most 

important features of any modern Constitution.’51 

All the thirteen judges held that 24th, 25th and 29th Amendment Acts were valid. Ten 

judges held that Golaknath’s case was wrongly decided and amendment to the 

Constitution was not ‘law’ for the purpose of article 13 of the Constitution of India. 

Hegde and S.N. Mukherjea JJ., observed that it could not be possible that the 

Constitution-makers had left the important power to amend the Constitution hidden in 

Parliament’s residuary power. Therefore, the views expressed in Shankari Prasad and 

Sajjan Sing’s case regarding the amending power of parliament were endorsed and the 

view expressed in Golaknath’s case i.e. the amending power of parliament is not 

found in article 368 was overruled. Both of them also observed that there is a 

distinction between law and constitutional law in context of article 13. Therefore, in 

article 13 the expression ‘law’ is used as enacted law and it does not include 

Constitutional law. 

Seven judges held that power to amend the Constitution is a plenary power of 

parliament and fundamental rights can also be amended under article 368 of the 

Constitution of India. However, Kesavananda Bharti case does not concede an 

unlimited power to the parliament to amend the Constitution. The amending power of 

the parliament is subject to a qualification named as ‘Basic Structure’. Seven judges 

A.N. Grover J., H.R. Khanna J., J.M. Shelat J., K.S. Hegde J., P. Jagmohan Reddy J., 

B.K. Mukherjea J., led by Hon’ble Chief Justice S. M. Sikri observed that the power 

of parliament to amend the Constitution does not allow it to alter the basic structure of 

the Constitution. However, six judges D.G. Palekar J., K.K. Mathew J., M.H. Beg J., 

S.N. Dwivedi J., Y.V. Chandrachud j., led by A.N. Ray J., refused to conform to any 

such idea as to ‘basic structure’ of the Constitution of India.  

While deciding the constitutional validity of 29th Amendment to the Constitution A.N. 

Grover J., J.M. Shelat J., K.S. Hegde J., P. Jagmohan Reddy J., B.K. Mukherjea J., led 

 
51 M.P. Jain, M.P. Jain, Indian Constitutional Law 1677, (Lexis Nexis, Haryana, 2014) 

https://indiankanoon.org/doc/594125/
https://indiankanoon.org/doc/594125/


87 
 

by Hon’ble Chief Justice S. M. Sikri observed that the inclusion of two Acts in 9th 

schedule through 29th Amendment is constitutional only if it does not violate 

fundamental rights. However, D.G. Palekar J., K.K. Mathew J., M.H. Beg J., S.N. 

Dwivedi J., Y.V. Chandrachud j., and A.N. Ray J. unconditionally accepted the 

constitutionality of 29th Amendment Act. Justice H. R, Khanna joined the group led 

by Justice A.N. Ray and upheld the constitutionality of 29th amendment 

unconditionally. This situation gave rise to an ambivalence.52 However, the 

significant contribution of Kesavananda Bharti case is invention of the term ‘Basic 

Structure’. 

Chief Justice S. M. Sikri writing for majority indicated that the Basic Structure was: 

a. The supremacy of the Constitution, 

b. A republican and democratic form of Government, 

c. The secular character of the Constitution, 

d. Maintenance of the separation of powers, 

e. The federal character of the Constitution, 

Justice Shetal and Grover added three features to this list, and these are: 

a. The mandate to build a welfare state contained in the Directive Principles of 

State Policy, 

b. Maintenance of unity and integrity of India, 

c. The Sovereignty of country. 

Justice Hegde and Mukherjea provided a separate list of basic structures, and these 

are: 

a. The sovereignty of India, 

b. The democratic character of the polity, 

c. The unity of the country, 

d. Essential features of individual freedoms, 

e. The mandate to build a welfare State. 

Justice Reddy stated that basic structure of the Constitution was laid out by the 

Preamble and therefore could be represented by 

a. A sovereign democratic republic, 

 
52 Virendra Kumar, Basic Structure of the Indian Constitution: Doctrine of the Constitutionally 

Controlled Governance, 49 (3), JILI, 365-398 (2007). 
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b. The provision of social, economic and political justice, 

c. Liberty of the right, expression, belief, faith and worship, 

d. Equality of status and opportunity. 

Therefore, in Kesavananda Bharti case the court by majority of 7:6 held that the 

parliament had wide powers to amend the whole of the Constitution. Nonetheless, this 

case also established the principle that the parliament can not alter the basic structure 

by way of amending the Constitution.  

Kesavananda Bharti case was in short defining the power of the sovereign. While 

conceding almost an absolute power on the sovereign, it imposed, so to say, a 

reasonable restriction on the power of the sovereign by mentioning what is today 

known as the basic structure doctrine. The struggle for supremacy is very clear. The 

Parliament under the Prime Ministership of Mrs. Indira Gandhi was struggling to 

concentrate all power in the sovereign. It is remarkable how the Supreme Court struck 

a balance and prevented the sovereign from assuming the all pervading arbitrary 

powers. History is witness to the fact that the judgment did not go down well for the 

powers that be. Some sociological aspects emerged as the by product of the case 

(judgment) but that did not catch the attention of the nature as it should have at this 

juncture. But what is significant is that the Supreme Court of India signified a shift 

from strict classical analytical positivist thought. Kesavananda Bharti case may 

rightly be acclaimed as sowing the seeds of a paradigm shift in the Indian legal 

philosophy. 

After Kesavananda Bharti decision the concept of “Basic Structure’ (which was 

started with Sajjan Singh’s case) was then clarified. The influence of classical 

positivism in Indian legal system was seemed to be diminishing. However, another 

turn of event ceased the course for a while. One of the significant cases in India, i.e. 

Raj Narain accusing Indira Gandhi of election malpractices, halted the transformation 

of Indian legal system from classical positivism for a while.  

On 24th April, 1971 Raj Narain, a leader of opposition in election, filed a petition 

before the High Court of Allahabad accusing Mrs. Indira Gandhi of abusing her 

power during election. The petition was listed before Justice W. Broom. The petition 

was heard by Justice B.N. Lokur for a while following the retirement of Justice W. 

Broom. On retirement of Justice B.N. Lokur the matter was then taken up by Justice 
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K.N. Shrivastava. Justice Shrivastava retired in 1974 and the case finally was taken up 

by Justice Jag Mohan Lal Sinha. This year and the case became watershed because of 

its unique decision. 

The issue before Justice Jag Mohan Lal Sinha was whether Mrs. Gandhi was accused 

of election malpractices. If she was found to have done so then her election as the 

Prime Minister would have been held unconstitutional. Mrs. Indira Gandhi was not 

the sovereign. The Parliament is the sovereign. Raj Narain did not challenge the 

validity of the Parliament but the win of Mrs. Gandhi as an individual. 

In Kanwar Lal Gupta v. Amar Nath Chawla53 Supreme Court Bench composed of 

P.N. Bhagwati J., and Srakaria J., gave a far-fetched decision. This case was also 

instituted challenging excess expenditure incurred by friends and family members in 

connection with the election of the candidate. It was laid down that expenditure 

incurred by any person with the consent or acquiescence of a candidate, or any 

expenditure of which the candidate takes advantage or fails to disavow, shall be 

treated as expenditure impliedly authorized by the candidate must be included in 

his/her return of election expenses,54This decision was referred by Jagmohan Lal 

Sinha in Raj Narain v. Indira Gandhi55. 

Immediately after the decision in Chawla’s case an Ordinance56 was promulgated by 

the government led by Mrs. Indira Gandhi amending the law on election expenses 

retrospectively. This act was to nullify the decision of Chawla’s case. This 

amendment further added an explanation to the relevant section of the Representative 

of People’s Act regarding election expenses. 

On 12th June, 1975 Justice Jag Mohan Lal Sinha of Allahabad High Court delivered 

the historic judgment. Justice Sinha found Mrs. Gandhi guilty of election malpractices 

and had been convicted on two charges- 

a. That she had procured the assistance of the District Magistrate and 

Superintendent of Police by getting rostrums constructed and loudspeakers 

installed for her election meetings, and 

 
53 Kanwar Lal Gupta v. Amar Nath Chawla AIR 1975 SC 308 
54 Prashant Bhushan, The Case that Shook India, 17 (Penguin Books, Gurgaon, 2018) 
55 Raj Narain v. Indira Gandhi 
56 Ordinance is law which can be passed by the executive when the Parliament is not in session. It has 

to be ratified by Parliament within six months or it lapses. 
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b. That she had procured the assistance from Yashpal Kapoor while he was still a 

gazetted officer in the service of the government. 

On 23rd June, 1975 Mrs. Gandhi filed an appeal against the order of the Allahabad 

High Court and a petition for extension of absolute and unconditional stay upon the 

High Court Judgment until the Supreme Court delivers its judgment. 

Appeal filed by Mrs. Indira Gandhi was heard by a Constitutional Bench composed of 

five judges i.e. A.N. Ray C.J.I., H.R. Khanna J., K.K. Mathew J., M.H. Beg, Y.V. 

Chandrachud. In this appeal the inclusion of Election Laws Amendment Act, 1975 

and the Representation of People Amendment Act, 1974 in the Ninth Schedule of the 

Constitution of India was challenged57.This case was decided on 7th November, 1975 

by 4:1 majority. Justice K.K. Mathew upheld the decision of Allahabad High Court. 

Other four judges upheld the validity of election of Mrs. Gandhi by reversing the 

judgment delivered by Justice Sinha.  

State of Uttar Pradesh v. Raj Narain58 brought to the forefront Mrs. Indira Gandhi’s 

machination to stay in power. When she found herself losing the case she led the 

Parliament to impose emergency in India. This was a wake up call to alert on the 

dangers of the sovereign centralising all powers and by virtue of such all 

encompassing powers, acting arbitrarily Emergency was proclaimed on 25th June, 

1975. 

After the judgment by Justice Sinha of Allahabad High Court finding Mrs. Gandhi 

guilty of election malpractices national emergency was proclaimed on 25th June, 

1975. The emergency period was a period of fundamental rights violation, press 

censorship and deterioration of constitutional principles. Moreover, individual’s right 

to move the High Court under Article 226 of the Constitution of India was also said to 

be suspended during the emergency period under the Presidential Order on 27th June, 

1975. 

Many opposition leaders and several people were detained during emergency under 

the Maintenance of Internal Security Act, 1971. These detenus filed petitions under 

 
57 The 39th Constitutional Amendment has changed the election laws and laws related to Representation 

of People Act in order to nullify the Allahabad High Court judgment and to validate the election of 

Mrs. Gandhi. 
58 State of Uttar Pradesh v. Raj Narain AIR 1975 SC 865. 
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article 226 before the High Courtfor writ of habeas corpus. The name of Additional 

District Magistrate of Jabalpur was Mr. Kiran Vijay Singh. He appealed against the 

order of Madhya Pradesh High Court in favour of detenu, Shivkant Shukla, by setting 

him free even after being detained under MISA, 1971. A.D.M. Jabalpur v. Shivkant 

Shukla59 is the appeal filed by Mr. Kiran Vijay Singh before the Supreme Court of 

India. Issues involved in this case were- 

a. Whether the writ petitions under article 226 of the Constitution was 

maintainable for enforcing the right to personal liberty during emergency 

declared under article 352 (1) of the Constitution of India? 

b. What is the scope of judicial scrutiny of Presidential Order if these petitions 

are maintainable. 

This case was presided over by Constitutional Bench of five judges composed of A.N. 

Ray C.J.I., H.R. Khanna J., M.H. Beg J., P.N. Bhagwati J., Y.V. Chandrachud J.  

This case was decided by 4:1 majority having Justice H.R. Khanna dissenting. The 

majority in this case observed that- 

In view of the Presidential Order dated 27th June, 1975 no person has any locus to 

move any writ petition under article 226 before a High Court for habeas corpus or 

any other writ or order or direction to challenge the legality of an order of detention 

on the ground that the order is not under or in compliance with the Act or is illegal or 

is vitiated by mala fides factual or legal or is based on extraneous considerations. 

A.N. Ray C.J.I., M.H. Beg J., P.N. Bhagwati J., Y.V. Chandrachud J declared that 

fundamental rights including right to personal life and liberty can be abrogated during 

emergency. The dissenting judgment given by H.R. Khanna J., is today considered the 

correct view and the best dissent in the history of Indian Judiciary. 

The judgment in A.D.M. Jabalpur v. Shivkant Shukla was criticised as it brought back 

the concept of limited and/or restricted fundamental rights as given in A.K. Gopalan 

Case in 1950. In the A.D.M. Jabalpur case justice Khanna stated that laws of India do 

not permit life and liberty to be at the mercy of the absolute power of the executive. 

The rule of law was at stake. Should law speaking through the authority of courts be 

 
59 A.D.M. Jabalpur  v. Shivkant Shukla 1976 (2) SCC 521. 
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silenced and rendered mute? Detention without trial is an anathema to all those who 

love personal liberty. 

This judgment caused Justice Khanna to lose the Chief Justiceship of India. Justice 

Beg was appointed Chief Justice in his place. Justice Khanna resigned on the same 

date. Two important issues emerge from this- 

i. When the sovereign is absolutely powerful, life and personal liberty do not 

find favour with it. More arbitrary power is exercised. In other word the 

right to life and personal liberty curtail the absolute power of the 

sovereign. 

ii. As sovereign, striving to assume absolute power interferes with the 

independence of the judiciary and freedom of press. Such action shifts the 

voice of the opposition and the common man. 

The analytical school of positivism is silent on this issue. According to this school of 

thought the sovereign has unlimited power. The school is silent on should the 

sovereign act arbitrarily and in violation of the rule of law, then how to contain such 

arbitrariness. Bentham makes a feeble attempt as it stating that there is a pacta regalia 

between the sovereign and the people. People delineate the boundary of sovereign 

actively  (lex Principem) and the sovereign lay down laws for governance (lex 

populem). If the sovereign violates lex principem then people can overthrow the 

sovereign. As the cycle gets repeated a habit of obedience is formed. This was seen in 

operation when Mrs. Gandhi and Congress lost the election in 1977. 

The Constitution (Forty Second Amendment) Act, 1976 took place during emergency 

and brought several changes in the Constitution of India. In the statement of objects 

and reasons of the Amendment Act, 1976 the Parliament mentioned that to cope up 

with changes in society the Constitution must evolve. Thus, this amendment was to 

remove any impediment in the way of the growth of the Constitution. This 

amendment has inserted three words in the Preamble i.e. Socialist, Secular and 

Integrity60. 

 
60 The Constitution (Forty- Second Amendment) Act, 1976 

Statement of Objects and Reasons 

3. It is, therefore, proposed to amend the Constitution to spell out expressly the high ideals of 

socialism, secularism and the integrity of the nation, to make the directive principles more 

comprehensive and give them precedence over those fundamental rights which have been allowed to be 
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This amendment endeavoured to increase the power of centre than the states, oust the 

jurisdiction of courts in large number of matters, increase emergency powers of the 

centre and to restrict the fundamental rights61. Because of these reasons the forty-

second amendment was widely criticised. Rajeev Dhavan in his book ‘Amendment: 

Conspiracy or Revolution’ has gone far saying that Forty-Second amendment during 

the middle of emergency was to replace the parliamentary form of government to 

Presidential form of government in India.62 On the basis of the report of Swaran Singh 

Committee in 1976 the Constitution of India was re-examined and altered to a great 

extent. 

Another reason of criticising forty-second amendment was that it brought changes 

during the period of emergency which imposed restriction on press, exercise of 

fundamental rights by individual. The decision in A.D.M. Jabalpur v. Shivkant Shukla 

also added fuel to this discontent.  

Following this discontent through out India Mrs. Gandhi had to take a decision to lift 

emergency. Finally emergency was lifted in March, 1977. The adverse effect of 

emergency and forty second amendment cost Mrs. Gandhi her Prime Ministership. In 

1977 election Janata Part won and Morarji Desai became the Prime Minister of India. 

The Janata Dal was heavily influenced by the philosophy of Jayprakash Narayan who 

was an activist, theorist, socialist and a political leader. He had called for a total 

revolution against the policies of the ruling party during the later half of 1970s. Desai 

had rigid puritan principles, deep rooted belief in Gandhian philosophy and strong 

religious beliefs. The task of undoing much of the wrong now befell on his aged 

shoulder. 

Now, it became necessary to amend and alter those restrictive provisions inserted by 

virtue of forty second amendment to the Constitution of India. This led to the 

Constitution (Forty Fourth Amendment) Act, 1978.Forty fourth amendment Act 

altered several provisions inserted through forty-second amendment act. The proposal 

 
relied upon to frustrate socio-economic reforms for implementing the directive principles. It is also 

proposed to specify the fundamental duties of the citizens and make special provisions for dealing with 

anti-national activities, whether by individuals or associations. 
61 Rajeev Dhavan, Amending The Amendment: The Constitution (Forty-Fifth Amendment) Bill, 1978, 

20(2), JILI, 249 (1978). 
62 Rajeev Dhavan, Amendment: Conspiracy or Revolution, (Wheeler Publication, Allahabad, 1978). 
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to restrict jurisdiction of High Courts by establishing tribunals were to be re-

considered.63 

Emergency in 1975 and 42nd Amendment to the Constitution were implications of 

returning of Austin’s analytical positivism into the Indian legal system. India took 

several steps back with emergency after Kesavananda Bharti case decision. However, 

Maneka Gandhi v. Union of India opened a new avenue in the legal system of India. 

In Maneka Gandhi v. Union of India64 the issue was impounding of passport of 

Maneka Gandhi thereby restricting her movement outside India. This case was 

presided over by Seven judges Bench composed of M.H. Beg C.J.I., N.L. Untawali J., 

P.N. Bhagwati J., P.S. Kailasam J., A. Murtaza Fazl Ali J., V.R. Krishna Iyer J., Y.V. 

chandrachud J. 

The petitioner, Maneka Gandhi, contended that impounding of her passport was not in 

accordance with the law and she was not given any opportunity to represent her side. 

This case is significant as it led the Bench re-consider the phrase ‘except according to 

the procedure established by law’ as stated in article 21 of the Constitution of India. 

According to the decision in A.K. Gopalan in 1950 the ‘procedure established by law’ 

would mean law enacted by the sovereign and such law could not be subject to 

judicial scrutiny. However, from 1950 to 1978 India underwent several changes and 

each and every incident contributed to the development of the legal system in 1978. 

Moreover, the emergency of 1975 was another evidence of what it would be to have a 

sovereign with absolute unconditional power without being subject to judicial 

scrutiny. Thus, it became incumbent upon the Bench to deliver a judgment pertinent 

to the then political, economic and social condition of India. 

The significant contribution of this case is the concept of ‘Golden Triangle’ of 

fundamental rights which was left untouched after A.K. Gopalan judgment. In A.K. 

Gopalan the Bench observed that the fundamental rights are not inclusive and 

therefore the violation of one fundamental right did not automatically amount to 

violation of another fundamental right. Hon’ble Chief Justice of India M.H. Beg 

observed along with Justice P.N. Bhagwati and Justice V. R. Krishna Iyer-  

 
63 S.P. Sathe, Forty-Fourth Constitutional Amendment,11(43),  Economic and Political Weekly.  
64 Maneka Gandhi v. Union of India AIR 1978 SC 597. 
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The correct ratio of A.K. Gopalan case should have been that Article 22 of the 

Constitution of India must be the complete code as to the procedural formalities in 

case of preventive detention. Any departure from the provisions of article 22 would be 

ultra vires to the Constitution. 

Hon’ble Justice Beg also referred that had this Bench of Maneka Gandhi case dealt 

with A.K. Gopalan case then the outcome would have been somewhat different. 

Seconding Justice Mukherjea’s view in A.K. Gopalan case Justice Beg stated- 

Justice Mukherjea has considered concept of natural law given by Blackstone. It says 

that This law of nature, being coeval with mankind, and dictated by God himself, is of 

course superior in obligation to any other. It is binding over all the globe in all 

countries, and at all times : no human laws are of any validity, if contrary to this; and 

such of them as are valid derive all their force and all their authority, mediately or 

immediately, from this original. 

In support of the concept of ‘natural right’ Justice Beg also quoted Hon’ble Chief 

Justice Subba Rao’s judgment in I.C. Golaknath case which laid down that 

fundamental rights are the rights of people written down and protected by the 

Constitution. Fundamental rights are what traditionally known as natural rights. 

Y. V. Chandrachud in his judgment stated that- 

a. In a situation where the law prescribes a procedure to be followed the 

procedure must be fair, just, reasonable and not fanciful, oppressive, 

arbitrary, 

b. Fair, just and reasonable procedure for taking away fundamental rights 

is not the end of article 21 because a fair, just and reasonable procedure 

to take away fundamental rights can still possibly meet challenges 

under article 14 and 19 of the Constitution of India. 

This observation of Y. V. Chandrachud J., formed the concept of ‘Golden Triangle’ 

where article 14, 19 and 21 are not exclusive.  

According to Bhagwati J., impounding of passport of the petitioner by the passport 

authority ‘in the interests of general public’ is violative of right to equality as 

guaranteed under article 14 of the Constitution. He has also stated that the reason of 

impounding passport ‘in the interest of general public’ was vague.  
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Kailasam J., restriction by virtue of ‘procedure established by law’ under article 21 

did not pose any restriction upon the fundamental rights of freedom of speech and 

expression, peaceful assembly, carry out any profession, reside and movement within 

the country as guaranteed under article 19 of the Constitution of India. 

Opposing the view expressed by Kailasam J., Fazl Ali J., observed that liberty of an 

individual can be violated only through ‘procedure established by law’. The rights 

guaranteed under article 19 (1) of the Constitution can only be violated for reasons 

enumerated under article 19 (2) to article 19 (6) of the Constitution. According to Fazl 

Ali J., the grounds restrictions of rights guaranteed under article 19 and article 21 may 

be different but violation of personal life and liberty indirectly imposes restriction 

upon free movement of an individual. Thus, rights guaranteed under article 19 and 21 

are inclusive. 

According to V.R. Krishna Iyer J., no Article in the Constitution pertaining to a 

Fundamental Right is an island in itself. Just as a man is not dissectible into separate 

limbs, cardinal rights in an organic constitution have a synthesis. 

Though the Bench did not interfere with the impounding of passport and ruled in 

favour of the passport authority, but defect in the order of impounding passport was 

asked to be removed and to be made according to the procedure established by law. 

The contribution of this case is that of overruling 6 judges Bench decision in A.K. 

Gopalan case. The ‘mutual exclusive’ theory as propounded in A.K. Gopalan case 

was nullified by R.C. Cooper case in 1970 and was further expanded in Maneka 

Gandhi v. Union of India case in 1978. Maneka Gandhi case is significant because in 

this case it was conformed that fundamental rights are natural rights inherent to an 

individual. 

In Maneka Gandhi case Justice Beg, Justice Bhagwati and Justice Chandrachud 

upheld the inviolability of fundamental rights while these three judges in A.D.M. 

Jabalpur case in majority decision decided that during emergency right to personal life 

and liberty guaranteed under article 21 can also be abrogated.  

Therefore, the period from 1950 to 1978 was a period of turbulence due to different 

interpretation to fundamental rights and the emergency which was finally settled by 

the principles laid down in Maneka Gandhi v. Union of India case. 
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It may be worth noting that this judgment came at a time when Janata Dal was on the 

treasury benches in the Parliament. By laying the Principle of mandatory adherence to 

the procedure established by law and the paramountcy of the fundamental rights the 

Supreme court succeded in limiting the power of the sovereign. The first phase of 

paradigm shift was complete. 

Apart from the analysis of the evolution of the school of thought there is also another 

aspect of the school of thoughts based upon the voting pattern of judges and the trends 

that emerge from the type of judgments delivered by them. A study in this regard has 

been made by George H. Gadboi Junior in ‘Indian Judicial Behaviour’.65 

 
65 George H. Gadboi Junior, Indian Judicial Behaviour, 5 (3/5) Economic and Political Weekly, 149-

166 (1970). 
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1.  A.K. Gopalanv. State 

of Madras(1950) 

FAZL ALI 

M.C. MAHAJAN 

 KANIA 

B.K. MUKHERJEA 

PATANJALI SHATRI 

S.R. DAS 

 

 

2.  State of Madras 

v.ChampakamDorai

rajan(1951) 

KANIA  

FAZL ALI 

M.C. MAHAJAN 

SHASTRI 

B.K. MUKHERJEA 

S.R. DAS 

VIVIAN BOSE 

   

3.  Chiranjit Lal 

Chaudhury v. Union 

of India (1951) 

 KANIA 

FAZL ALI 

MUKHERJEA 

DAS 

 SHASTRI 

4.  Shankari Prasad 

Deo v. Union of 

India(1951) 

   KANIA 

PATANJALI 

SHASTRI 

MUKHERJEA 

S.R. DAS 

N.C. AIYAR 
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5.  State of Madras v. 

V.G. Row (1952) 

PATANJALI SHASTRI 

M.C. MAHAJAN 

S.R. DAS 

N.C. AIYAR 

 B.K. MUKHERJEA  

6.  State of Bihar v. 

Kameshwar Prasad 

Singh (1952) 

   PATANJALI SHATRI 

M.C. MAHAJAN 

S.R. DAS 

B.K. MUKHERJEA 

N.C. AIYAR 

7.  State of Rajasthan 

v.Vidyawati (1962) 

B.P. SINHA 

J.C. SHAH 

J.L. KAPUR 

J.R. MUDHOLKAR 

M. HIDAYATULLAH 

   

8.  Kharak Singh v. 

State of Uttar 

Pradesh (1963) 

B.P. SINHA  

S.J. IMAM 

J.C. SHAH 

J.R. MUDHOLKAR 

R.N. AYYANGAR 

(PARTIAL) 

K. SUBBA RAO (WHOLE 

SUPPORT. 

 B.P. SINHA  

S.J. IMAM 

J.C. SHAH 

J.R. MUDHOLKAR 

R.N. AYYANGAR 

(PARTIAL) 
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9.  Balajiv. State of 

Mysore (1963) 

B.P. SINHA 

P.B. GAJENDRAGADKAR 

K.N. WANCHOO 

K.C. DASGUPTA 

J.C. SHAH (PARTIALLY) 

 B.P. SINHA 

P.B. 

GAJENDRAGADKAR 

K.N. WANCHOO 

K.C. DASGUPTA 

J.C. SHAH 

(PARTIALLY) 

 

10.  T. Devadasnv. 

Union of India 

(1964) 

J.R. MUDHOLKAR,  

S.R. DAS,  

K. SUBBARAO 

RAGHUBAR DAYAL 

N. RAJAGOPALA 

AYYANGAR, 

  . 

 

11.  KasturilalRaila Ram 

Jain v. State of Uttar 

Pradesh(1965) 

  GAJENDRAGADKAR  

WANCHOO 

RABHUBAR DAYAL 

HIDAYATULLAH 

MUDHOLKAR 
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12.  Sajjan Singh v. State 

of Rajasthan (1965) 

M. HIDAYATULLAH 

MUDHOLKAR 

 GAJENDRAGADKAR 

WANCHOO 

RAGHUBAR DAYAL 

 

13.  Golaknathv. State of 

Punjab (1967) 

K. SUBBA RAO 

J.C. SHAH 

J.M. SHELAT 

VAIDALINGAM 

HIDAYATULLAH 

SIKRI 

 

 G.K. MITTER 

K.N. WANCHOO 

R.S. BACHAWAT 

V. BHARGAVA 

RAMASWAMY 

 

14.  R.C. Cooperv. Union 

of India (1970) 

 SHAH 

SIKRI 

SHELAT 

BHARGAVA 

MITTER 

VAIDYAILINGAM 

HEGDE 

A.N. GROVER 

JAGMOHAN P. REDDY 

I.D. DUA 

 A.N. RAY 
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15.  A.K. Kraipakv. 

Union of India 

(1970) 

M. HIDAYATULLAH 

J.M. SHELAT 

VISHISHTHA BHARGAVA 

K.S. HEGDE 

A.N. GROVER 

   

16.  Keshavananda 

Bhartiv. State of 

Kerala (1973) 

A.N. GROVER 

SHELAT 

HEGDE 

JAGMOHAN REDDY 

B.K. MUKHERJEA 

SIKRI 

KHANNA (BASIC 

STRUCTURE DOCTRINE 

ONLY) 

 D.G. PALEKAR 

K.K. MATHEW 

M.H. BEG 

S.N. DWIVEDI 

Y.V. CHANDRACHUD 

A.N. RAY 

 

17.  KanwarLal Gupta v. 

Amar Nath Chawla 

(1975) 

   P.N. BHAGWATI 

R.S. SARKARIA 
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18.  Indira Gandhi v. Raj 

Narain (1975) 
 A.N. RAY 

H.R. KHANNA 

Y.V. CHANDRACHUD 

M.H. BEG 

 K.K. MATHEW 

19.  A.D.M.. Jabalpur v. 

Shivkant Shukla 

(1976) 

H.R. KHANNA  A.N. RAY 

M.H. BEG 

P.N. BHAGWATI 

Y.V. CHANDRACHUD 

 

20.  Maneka Gandhi v. 

Union of India 

(1978) 

M.H. BEG 

N.L. UNTAWALIA 

P.N. BHAGWATI 

P.S. KAILASAM 

A. MURTAZA FAZL ALI 

V.R. KRISHNA IYER 

Y.V. CHANDRACHUD 
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JUDGES CLASSIFIED ACCORDING TO GADBOI Jr CLASSIFICATION IN THIS CHAPTER 

 

CLASSICAL 

CONSERVATIVE 

MODERN 

CONSERVATIVE 

CLASSICAL 

LIBERAL 

MODERN 

LIBERAL 

AMBIVALENT 

A.N. RAY NOT FOUND ANY SAIYID FAZL ALI PATANJALI SHASTRI H. KANIA  

P.B. GAJENDRAGADKAR M.C. MAHAJAN N.C. AIYAR S.R. DAS 

K.N. WANCHOO VIVIAN BOSE  S.J. IMAM 

R.S. BACHAWAT B.P. SINHA  K.C. DASGUPTA 

RAGHUBAR DAYAL J.C. SHAH  M.H. BEG 

B.K. MUKHERJEA MUDHOLKAR   

V. RAMASWAMI N.R. AYAANGAR   

D.G. PALEKAR K. SUBBA RAO   

K.K. MATHEW J.L. KAPUR   

M.H. BEG HIDAYATULLAH   

S.N. DWIVEDI J.M. SHELAT   

R.S. SARKARIA S.M. SIKRI   

BHARGAVA JAGANMOHAN REDDY   

P.N. BHAGWATI S.N. MUKHERJEE   

P.S. KAILASAM H.R. KHANNA   

Y.V. CHANDRACHUD G.K. MITTER   

 VAIDYAILINGAM   
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 HEGDE   

 I.D. DUA   

 A.N. GROVER   

 N.L. UNTAWALIA   

 V.R. K. IYER   
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George H. Gadboi in ‘Indian Judicial Behaviour’ made an exploratory study of the 

behavioural patterns of Supreme Court judges. He has made this study on the basis of 

interviews taken of Supreme Court judges during 1950 – 1967.66The present chapter 

covers the period 1950-1978. Hence, the study made by Gadboi Jr. is wholly relevant 

here. Gadboi has studied almost 3272 cases in order to make a comprehensive study of 

behavioural pattern of judges. However, for the purpose of this chapter a study of 

behavioural pattern of judges on the basis of cases analyzed in this chapter alone is 

done.In this article Gadboi has categorized judges in four categories namely modern 

liberal, modern conservative, classical liberal and classical conservative basing upon the 

individualistic behaviour of judges in non-unanimous judgments.  

Modern Liberal- one whose voting behaviourreflects an antipathy towards deprivation 

of civil liberties but approves of regulation of economic liberty of an individual. In 

other words approves civil liberty and regulation of economic liberty. 

Modern Conservative- one who condones restriction of civil liberties by the 

government but oppose to the economic regulation. That approves restriction of civil 

liberty but does not approve economic restriction. 

Classical Liberal- one whose voting behaviour corresponds to the belief in freedom of 

individual’s both his personal and property right.  

Classical Conservative- judges whose voting behaviour suggest predisposition to 

upholding government’s restriction upon both the individual right and property right. 

George H. Gadboi Jr. in another article named Indian Supreme Court Judges: A 

Portrait67 mentioned that from 1950-1967 judges in the Supreme Court were appointed 

from almost homogeneous background. Since, most of them shared common 

socialization experience they were likely to manifest this common background in 

similar attitudes and approaches in decision making. Gadboi has also mentioned that 

during 1950-1967 the number of dissenting judgments was very less.  Judgment 

 
66 George H. Gadboi Jr., Indian Judicial Behaviour, 5 (3/5) Economic and Political weekly 149-166 

(1970) 
67 George H. Gadboi Jr., Indian Supreme Court Judges: A Portrait 3 (2/3) Law & Society Review, 317-336 

(Nov, 1968 to Feb, 1969) 
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delivered by Supreme Court during this period could be characterized mostly by 

unanimous single judgment.68 

This categorization of cases during 1950-1967 is found to be true. In this Chapter 21 

cases have been analyzed while 12 cases belong to the period of 1950-1967. These 

cases have been purposively chosen so that equal number of cases represent issues 

dealing with civil liberties and property rights.From amongst these 12 cases, cases 

dealing with civil liberties are- 

• A.K. Gopalan v. State of Madras AIR 1950 SC 27 

• State of Madras v. Chamkam dorairajan, C.R. Srinivasan AIR 1951 SC 226 

• State of Madras v. V.G. Row AIR 1952 SC 196 

• Kharak singh v. State of Uttar Pradesh AIR 1963 SC 1295 

• State of Rajasthan v. Vidyawati AIR 1962 SC 933 

• Kasturi Raila Ram Jain v. State of Uttar Pradesh AIR 1963 SC 1295 

Cases dealing with property rights of individual are- 

• Shankari Prasad Deo v. Union of India AIR 1951 SC 458 

• Chiranjit Lal Chaudhuri v. Union of India AIR 1951 SC 41 

• State of Bihar v. Kameshwar 

• Sajjan Singh v. State of Rajasthan AIR 1965 SC 845 

• Golaknath v. State of Punjab AIR 1967 SC 1643. 

From amongst six cases dealing with government’s restrictions upon civil liberties 

dissenting judgment can be found in 3 cases these dissenting judgments were delivered 

by- 

• Fazl Ali J., and M.C. Mahajan in A.K. Gopalan v. State of Madras, 

• B.K. Mukjherjea J. in State of Madras v. V.G. Row, 

• K. Subba Rao J. in Kharak Singh v. State of Uttar Pradesh. 

Cases dealing with government’s restriction upon property right of individual have 

shown more dissents and more individualistic behaviour by the judges. Dissents could 

be found in- 

 
68 Abhinav Chandrachud, Supreme Whispers, 49 (Penguin, Haryana, First edition, 2018). 
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• Patanjali M. Shastri’s dissenting judgment in Chiranjit Lal Chaudhuri v. Union 

of India. 

• Hidayatullah J. & Mudholkar J. dissenting in Sajjan Singh v. State of Rajasthan. 

Where both the judges delivered separate dissenting judgment. 

• In Golaknath v. State of Punjab minority opinions were delivered by Wanchoo J. 

(for himself and on behalf of Bhargava J., and Mitter J.), R.S. Bachawat J., and 

V. Ramaswami J. in three separate dissenting judgments. 

Gadboi has categorized judges in four categories i.e. modern liberal, modern 

conservative, classical liberal and classical conservative.  

The present chapter deals with a period between 1950to 1978 involving twenty two 

cases of which two are High Court cases. Following Gadboi Jr. classification twenty 

cases of the Supreme Court with forty four judges are dealt with in this chapter and 

analyzed. However, the criterion chosen by George H. Gadboi Jr. in economic category 

is individual property right but in this chapter person’s (both legal and natural) 

economic right/ property right is considered. The researcher has also created separate 

category called ‘Ambivalent group’ where the stand taken by the judge is not clearand 

consistent.  

It is also important to remember that during this period various legislations were 

introduced by the government owing to its obligation to socialist form of economy in 

India. The legislations were introduced with a purpose to lay down ceiling limit of land 

holding and distribution of the excess land to landless. In this backdrop it is necessary to 

mention that judges positioned under the head ‘approves of economic freedom’ in the 

chart (prepared by the researcher) do not indicate that they have not supported land 

ceiling and distribution of the excess land to landless. The abovementioned category in 

the chart does not indicate supporting or opposing socialist economy in India. 

In Ambivalent group five judges have been positioned and they are- H. Kania, S.R. Das, 

S.J. Imam, K.C. Dasgupta and M.H. Beg JJ.  

Hiralal Kania was the first Chief Justice of independent India. However, he served the 

Federal Court of British India as an acting Chief Justice and became Chief Justice of 

British India after succeeding Sir Patrick Spens, the then Chief Justice of Federal Court 
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of British India. There are four cases in this chapter where Chief Justice Kania shared 

the Bench. While analyzing A.K. Gopalan case and Champakam Dorarirajan case Chief 

Justice faced a dilemma regarding the nature of sovereignty was found in Chief Justice 

Kania. In A.K. Gopalan (1950) he observed that the law enacted by the legislature can 

not be tested in the light of constitutional validity. However, in Champakam Dorairajan 

case (1951) Kania J. observed that order of the State would be sacrosanct only when it 

was formally enacted by the legislature. Thus, Justice Kania has been positioned in 

Ambivalent group.  

This dilemma was also reflected in the observation of B.K. Mukherjea J., Patanjali 

Shastri J., and S.R. Das J. as these three judges shared Bench with Chief Justice Kania 

in abovementioned two cases. There seemed to be confusion as to de facto government 

and de jure government. De facto government receives the order i.e. the executive while 

de jure government is the law making body i.e. the legislature. 

However, this confusion as to the nature of sovereign in India did not last long and post 

1951 i.e. after Champakam Dorairajan case legislature and executive functioned 

closely. All of the above judges favoured restriction upon civil liberties through law 

enacted by the legislature. 

Justice S.R. Das has been put in Ambivalent group because his voting behaviour shows 

that he voted according to the merit of the case. In Champakam Dorairajan, V.G. Row 

he approved civil liberty. In chiranjit Lal Chaudhuri he approved economic liberty. 

However, Justice Das’s voting behaviour was different in A.K. Gopalan case where he 

upheld government’s restriction upon civil liberty. In Shankari Prasad and Maharaja 

Kameswar case he upheld government’s restriction of economic freedom.  

Reason for putting Justice Imam in Ambivalent group is that in Kharak Singh case he 

declared police visit at home at night for search is unconstitutional. However, he 

maintained that right to privacy is not a part of the right to life and liberty guaranteed 

under article 21 of the Constitution of India. 

Justice M.H. Beg is positioned under the Ambivalent group because of his voting 

behaviour disapproving ‘Basic Structure’ doctrine in Keshavananda Bharti case and 
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favouring the concept of ‘Golden Triangle’ of article 14, 19 and 21 in Maneka Gandhi’s 

case. In Indira Gandhi v. Raj Narain Justice Beg voted in favour of the plaintiff 

demonstrating approval of economic of the plaintiff i.e. Mrs. Indira Gandhi. 

Classical conservative are those judges who manifested voting behaviour upholding 

restriction upon both the civil liberty and economic freedom. Judges manifesting this 

kind of voting behaviour are- A.N. Ray, P.B. Gajendragadkar, K.N. wanchoo, R.S. 

Bachawat, Raghubar Dayal, B.K. Mukherjea, Ramaswamy, D.G. Palekar, K.K. 

Mathew, S.N. Dwivedi, R.S. Sarkaria, P.N. Bhagwati, Y.V. Chandrachud JJ.  

Justice A.N. Ray found to be voted in favour of economic liberty only in Indira Gandhi 

v. Raj Narain case. He was the then Chief Justice of India and declared judgment in 

favour of the plaintiff i.e. Mrs. Indira Gandhi. Justice Sarkaria in Kanwarlal Gupta v. 

Amarnath Chawla disapproved economic freedom of the candidate of election. The 

significance of this judgment is that Justice Sarkaria attempted to limit unnecessary 

expenditure incurred by election candidates in India. This case was decided prior to the 

Raj Narain v. Indira Gandhi case where the Allahabad High Court declared Mrs. 

Gandhi’s election unconstitutional.  

D.G. palekar, S.N. Dwivedi JJ. disapproved civil liberty in Keshavananda Bharti case 

having voted against ‘Basic Structure’ doctrine. Therefore, an assumption is made that 

they would favour restriction upon economic freedom as well. R.S. Bachawat, 

Ramaswamy, and Bhargava JJ. disapproved civil liberty by observing that the 

Parliament has unrestricted power to amend the Constitution including the fundamental 

rights guaranteed under part III of the Constitution.  

P.B. Gajendragadkar, K.N. Wanchoo JJ. have been considered as classical conservative 

because of their voting behaviour in Sajjan Singh and Balaji case. Even though 

judgment in Balaji v. State of Mysode struck a balance between interest of reserved and 

unreserved category, but it has put a restriction upon civil rights of unrestricted 

reservation of unreserved category. K.N. Wanchoo J. also disapproved civil liberty in 

Golaknath case.  
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Justice P.N. Bhagwati’s voting behaviour reflects classical conservative thought 

because of his judgment in Kanwar lal Gupta and A.D.M. Jabalpur case. however, 

Justice Bhagwati eventually approved civil liberty in Maneka Gandhi v. Union of India.  

Justice Y.V. Chandrachud is also considered as classical conservative because of his 

disapproval of ‘basic structure’ doctrine in Keshavananda Bharti case and disapproval 

of civil liberty in A.D.M. Jabalpur case. However, in Indira Gandhi v. Raj Narain he 

upheld economic freedom of the plaintiff i.e. Mrs. Indira Gandhi. 

Justice K.K. Mathew manifested voting behaviour of classical conservative thought for 

his disapproval of civil liberty in Keshavananda Bharti case and disapproval of 

economic liberty in Indira Gandhi v. raj Narain. However, significance of Indira 

Gandhi v. Raj Narain case is that Justice Mathew held Mrs. Gandhi’s election 

unconstitutional on the basis of unaccounted expenses for election campain of Mrs. 

Indira Gandhi. 

Modern Liberal judges are those who approved civil liberty but disapproved economic 

freedom. Patanjali shastri and N.C. Aiyar JJ. are modern liberal judges. However, 

Justice Shahstri disapproved civil liberty in A.K. Gopalan case. In Maharaja Kameswa 

case Justice Aiyar disapproved economic liberty while in V.G. Row case he approved 

civil liberty. 

Classical liberal judges are those who approve both the civil and economic liberty. 

These judges are- Sayyid Fazl Ali, M.C. Mahajan, Vivian Bose, B.P. Sinha, J.C. Shah, 

Mudholkar, N.R. Ayyangar, K. Subba Rao, Vaidyialingam, J.L. Kapur, Hidayatullah, 

Shelat, Sikri, A.N. Grover, Jaganmohan Reddy, S.N. Mukherjee, H.R. Khanna, G.K. 

Mitter, Hegde, I.D. Dua, N.L. Untawalia, S.Murtaza Fazl Ali, V.R. Krishna Iyer JJ. 

Hidayatullah and Mudholkar JJ., however, disapproved civil liability in Kasturilal Ralia 

Ram Jain case by accepting sovereign immunity concept. In Kharak Singh case B.P. 

sinha, J.C. shah, Mudholkar and N.R. Ayyangar supported civil rights of an individual 

against police visit at odd hour of the day. However, they also upheld that right to 

privacy was not part of article 21 of the Constitution of India.  
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In this chapter voting behaviour of forty five judges in nineteen Supreme Court cases 

have been analyzed. In some of the instances the voting behaviour of judge has been 

found only once. Therefore, there is a chance that the overall voting behaviour of the 

judge differs from the one studied under this chapter. 

State of Rajasthan v. Vidyawati in 1962 dealt with a separate issue. For the first time in 

India the matter of immunity enjoyed by the sovereign was questioned. The five judges 

Bench consisting of B.P. Sinha, J.C. Shah, J.L. Kapur, J.R. Mudholkar, and M. 

Hidayatullah JJ. Quashed the notion of immunity of sovereign and held the sovereign 

liable for tortuous act of its employee during his employment under the sovereign. 

Interpretation of this case shows that limitation of privileges enjoyed by the sovereign 

means securing civil liberties to the individual against exploitationby the sovereign.  

George H. Gadboi has made his four categories of judges strictly separated 

compartment. This operates as impediment as strict compartmentalization is not 

possible because there are instances when a judge was found to take different 

approaches in different cases at different point of time while deciding cases. Justice 

Patanjali Shastri in A.K. Gopalan case(1951) voted in favour of government’s 

restriction of civil liberties. However, his approach changed in State of Madras v. V.G. 

Row (1952) where he voted against government’s restriction of civil liberties. This 

attitude was seen in judgments delivered by Justice Sudhi Ranjan Das in A.K. Gopalan 

and V.G. Row case.No justification for such ambivalence ispresented by George H. 

Gadboi and the present research too is not able to explain a shift except that there was a 

realization that classical positivism was not tenable at all times. Justice Y.V. 

Chandrachud did not accept the concept of Basic Structure in Keshavananda Bharti case 

(1973). However, he upheld the Basic Structure doctrine in Minerva Mills case (1980) 

even when he could have overturned the basic structure doctrine in Minerva Mills while 

he had that opportunity. Therefore, these changes in approach made it little complicated 

to strictly categorize judges. For, various external factors led to different approaches of 

the same judge in different cases. Gadboi has mentioned that often the outcome of 

judgment used to be dependent on the judges sharing the Bench. He mentioned that 

Justice Y.V. Chandrachud and Justice Bhagwati have hardly ever given a same 
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judgment. In Minerva Mills case Justice Bhagwati wrote a separate judgment 

concurring with the majority judgment written by Justice Y.V. Chandrachud. Therefore, 

the constitution of the Bench in a case used to be a decisive factor in a unanimous 

judgment, or judgment with concurrence or judgment with minority dissenting 

judgment.69 

Another factor for different approach was that Supreme Court judges used to endorse 

different ideologies which later on manifested in their judgments. During 1950-1967 

there were not much differences amongst judicial approach as Gadboi pointed out that 

during that phase Supreme Court judges had almost similar social, economic and 

political background. Therefore there was similarity in their outlook as they shared 

similar socialization experiences.70 

However, post 1967 this strict categorization had to be done away with. Post 1967 

Supreme Court justices identified themselves as either Activist or Conservative.71 

With the passage of time the nature of cases in India changed. It was not only about 

violation of civil rights or property rights of an individual. Cases involved much more 

than this like extent of power of the legislature to amend the Constitution. Immediately 

after independence the parliament enacted laws introducing agrarian reform by way of 

limiting the maximum holding of land per individual. Cases like Shankari Prasad, 

Sajjan Singh and Golaknath were not only about individual’s property right but also 

about parliament’s power to introduce such enactments in India. In Golaknath case K. 

Subba Rao, Shah, Shelat, Sikri, Vaidalingam, Hidayatullah JJ. observed that 

constitutional amendments could also be tested under article 13 (2) of the Constitution 

of India72. However, the majority view upheld enactments which introduced ceiling 

limit for land holding in Punjab and Mysore. These abovementioned six judges would 

 
69 Abhinav Chandrachud, Supreme Whispers, 45-64 (Penguin, Haryana, First edition, 2018). Here he has 

pointed out that selection for chief justice’s post depended on ideology and political leaning of the judge. 
70 George H. Gadboi Jr., Indian Supreme Court Judges: A Portrait 3 (2/3) Law & Society Review, 317-336 

(Nov, 1968 to Feb, 1969) 
71 Abhinav Chandrachud, Supreme Whispers, 28 (Penguin, Haryana, First edition, 2018). 
72 Article 13 (2) of the Constitution of India laid down that any law contradicting the Constitutional 

provisions would be ultra vires and severed to the extent of its inconsistency with the Constitutional 

provision.  
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have been considered as modern liberal for their voting behaviour favouring 

government’s restriction upon property rights. However, the reasons for upholding these 

enactments and observation restricting parliament’s amending power of the Constitution 

show that they have ordered- 

a. In favour of that section which does not enjoy property right because another 

section is holding it in excess. Therefore, the judgment was not favouring 

government’s restriction upon property right, but favouring the property right of 

those who were not having it, 

b. Restricting parliament’s amending power of fundamental rights of the 

Constitution which indirectly secured civil liberties from possible infringement 

through new amendments. 

Therefore, these judges could easily be considered as activist judges. 

Activist judges could be distinguished from Conservative judges basing upon two 

factors73. Firstly, an activist interprets the Constitution in a manner that stretched 

beyond what the framers of the Constitution intended. These activist judges believe in 

the idea of living Constitution; that the words of the Constitution have to be given 

meaning according to the social reality of the time in which the court is sitting. For 

example, Justice Mudholkar in 1965for the first time in Sajjan Singh v. State of 

Rajasthan mentioned about basic feature of the Constitution. However, for Indian 

judiciary it took almost eight years to uphold the basic structure doctrine in majority 

decision. Justice Mudholkar can be considered as an activist judge because he tried to 

interpret the constitutional amendment provision under article 368 liberally and gave a 

concept of basic feature which if amended will change the nature of the Constitution of 

India. 

Secondly, activist judges adopted procedural innovation by converting letters and 

postcards into writ petition. Judges following this kind of activism has also relaxed rules 

of standing to enable petitions to be filed on behalf of those who could not come to the 

court thereby changing the rule of Locus Standi to Public interest Litigation. In this 

 
73 Factors distinguishing activist judge from that of conservative judge have been laid down by Abhinav 

Chandrachud in Abhinav Chandrachud, Supreme Whispers, 28 (Penguin, Haryana, First edition, 2018). 



115 
 

category Justice P.N. Bhagwati qualifies to be an activist judge. It was him who relaxed 

the procedural nuances of filing cases under article 32 and 226 of the Constitution of 

India. Until 1980 individual knocking the door of the Supreme Court and the High 

Courts under Writ jurisdiction had to prove his/her locus standi. However, this rule was 

relaxed when Pushpa Kapila Hingorani, a practicing lawyer of the Supreme Court, filed 

a petition on behalf of 18 under-trials before the court of Justice P.N. Bhagwati.74Justice 

Bhagwati expanded the scope of Locus Standi to Public Interest Litigation which 

allowed any individual, even an NGO to file a petition seeking Writ subject to proof 

that such petition was filed in the larger interest of undefinable entity called public. This 

also allowed the court to take suo moto consideration of any matter. In 1983 Justice 

Bhagwati in Bandhua Mukti Morcha case accepted a post card as Public Interest 

Litigation.  

Justice H.R. Khanna is considered as an activist because of his famous dissenting 

jusdment in A.D.M. Jabalpur v. Shivkant Shukla in 1976. In this same case Justice 

Bhagwati accepted government’s restriction upon civil liberties. Therefore, Justice 

Bhagwati could be considered as an activist from the point of view of relaxing 

complicated procedures for petition filing. However, when it comes to infringement of 

civil liberties the voting behaviour of Justice Bhagwati was totally opposite of his 

activist nature in introducing procedural innovation. This is why Justice Khanna did not 

subscribe to Justice Bhagwati’s school of judicial activism. Justice Khanna believed that 

post 1980 judgments were heavily tilted in favour of the government under the cover of 

‘high sounding words like social justice’.75 

Approach of Justice Y.V. Chandrachud was drastically changed post 1978. In 

Keshavananda Bharti case Justice Y.V. Chandrachud dissented to the judgment which 

upheld basic structure doctrine. In A.D.M. Jabalpur case Justice Y.V. Chandrachud in 

majority judgment upheld government’s interference with fundamental rights especially 

right to life and liberty under article 21 during the emergency. However, post 1978 in 

Minerva Mills case (1980) Justice Chandrachud upheld the Basic Structure doctrine of 

 
74 Pioneer of PIL, available at https://www.thebetterindia.com/105513/bhagwati-justice-law-pil-supreme-

court/. (visited on 02.06.2020) 
75 H.R. Khanna, neither Roses Nor Thrones, 63 (Eastern Book Company, Lucknow, First Edition, 1982). 

https://www.thebetterindia.com/105513/bhagwati-justice-law-pil-supreme-court/#:~:text=Shivkant%20Shukla%20case%20(popularly%20known,Public%20Interest%20Litigation%20(PIL).
https://www.thebetterindia.com/105513/bhagwati-justice-law-pil-supreme-court/#:~:text=Shivkant%20Shukla%20case%20(popularly%20known,Public%20Interest%20Litigation%20(PIL).
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the Constitution of India thereby clarifying limitation of the parliament to amend 

Constitutional provisions. This clearly shows a transformation of Justice Chandrachud’s 

approach while decision making.  

Talking about conservative judges Justice A.P. Sen coule be considered. Justice Sen did 

not approve the way Justice Bhagwati introduced ‘due process’ clause of the American 

Constitution in the Indian Constitution76. Justice P.S. Kailasam was also a conservative 

judge and was critical of activist judges. He criticized lawmaking by judges and PIL as 

well77. 

Justice Grover was critical of Justice Bhagwati for bringing PIL cases in Indian legal 

system by converting letters he got as the head of Legal Aid Committee into writ 

Petitions.78 

Nevertheless, Gadboi’s claim that judges social, economic and political experience used 

to be manifested in their judgments could not be denied. However, this was not true 

always. Justice Fazl Ali belonged to a socially prestigeful and economically advantaged 

family. However, Justice fazl Ali manifested different approach towards civil liberties 

while his colleagues like Hiralal Kania, B.K. Mukherjea, S.R. Das, Patanjali Shastri 

manifested a comparatively conservative approach towards civil liberties. This goes for 

Justice M.C. Mahajan as well. Justice Mahajan also criticized government’s control of 

civil liberties despite belonging from a socially prestigeful and economically 

advantaged family79.  

In conclusion it may be seen that change in the judicial thinking, even while remaining 

conservative and within the strict boundary of the Constitution of India and the positive 

analytical school was going in favour of approval of civil liberties although within the 

 
76Information was gathered during interview of Justice A.P. Sen on 11th May, 1983 by George H. Gadboi. 

Available at Abhinav Chandrachud, Supreme Whispers, 34 (Penguin, Haryana, First edition, 2018). 
77Information was gathered during interview of Justice P.S. Kailasam on 24th June, 1983 by George H. 

Gadboi. Available at Abhinav Chandrachud, Supreme Whispers, 35 (Penguin, Haryana, First edition, 

2018). 
78 Information was gathered during interview of Justice Grover on 24th May, 1983 by George H. Gadboi. 

Available at Abhinav Chandrachud, Supreme Whispers, 36 (Penguin, Haryana, First edition, 2018). 
79George H. Gadboi Jr., Indian Supreme Court Judges: A Portrait 3 (2/3) Law & Society Review, 317-336 

(Nov, 1968 to Feb, 1969). 
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identified boundary. During sixties and seventies culminating with Maneka Gandhi’s 

case there is a clear shift of thinking which also embraced economic liberalization as 

well as civil liberty overstepping the boundary of strict analytical jurisprudence.  

 

 

VOTING BEHAVIOUR OF SUPREME COURT JUDGES FROM 1950-1978 

 

In this chapter voting behaviour of 44 judges have been studied and analyzed. No judge 

has been found to be Modern Conservative. 16 judges from amongst 44 judges i.e. 

36.36% judges belong to Classical Conservative group. 21 judges from amongst 44 

judges i.e. 47.73% belong to Classical Liberal group. 2 judges i.e. 4.55% belong to 

Modern Liberal group while 5 judges i.e. 11.36% belong to Ambivalent group. 
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CHAPTER V 

LEGAL PHILOSOPHY IN POST MANEKA GANDHI 

ERA: A STUDY FROM 1978-1991 

The period after the decision after the Maneka Gandhi’s case may be termed unique in 

the history of evolution of Indian Jurisprudence. This period is marked by two very 

significant developments namely relaxing the rule of locus standi and introduction of 

epistolary jurisdiction. Both of the above developments gave rise to the Public Interest 

Litigation. Excessive use of public interest litigations and the consequent judicial 

activism gave rise to another concept of judicial overreach. Thus, one may safely term 

this period as era of activism. Understandably, therefore, the strictly positive 

conservative judges were not comfortable with these developments. However, the 

paradigm shifts was so pronounced and the litigant public so demanding that the 

positivist conservatives had to relent. Moreover, noteworthy development during this 

period is the wave of feminist and labour movement which arose from deep within the 

society and found the echo in the minds of the judges whose reflection can be seen in 

their judgments. The judgments of this period show three distinct categories- 

a. Judgments that looked only at the ‘law’ and not social and economic 

conditions- the Kelsonian positivist, 

b. Judgments that exhibited a sensitivity to the changing socio-economic 

scenario but remained well within the boundary of the Constitution of India- 

the borderliners, and 

c. The judgments that were indulging in implicit law making under the garb of 

interpretationism.  

The last category of judgments introduced judicial activism through expansionist 

interpretation and procedural innovation. In the third category of judgment many of 

the subject matters of Directive Principles of State Policy became the subject matter 

of fundamental right under Article 21, education, legal aid, health environment to 

have a few. The present chapter focuses on these issues to show the significant 

paradigm shifts of this period. Only the important and leading cases as the researcher 

could identify are discussed in this chapter. 
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However, in this chapter cases are dealt with according to subject matter and not 

chronologically. The period of late seventies and eighties decade was witness to the 

emergence of feminist movement, what has now come to be known as the second and 

third wave of feminism. With so much of unique and significant trends in the Indian 

judiciary, one would have expected the Supreme Court to come out strongly on 

women’s issues. However, that did not happen, rather the judicial pronouncements on 

that front remained disappointing. It was during 1960s and/ or 1970s (the second 

wave of feminism in the world) it was realized that cultural and political inequalities 

are linked together.1 This gave rise to several movements in order to ensure equality 

to women in areas of family, sexuality and work.  

The Rameeza Bee rape in 1978 had triggered a nation wide awareness of rape of 

women and women’s right. However, this incident did bring awareness both 

politically and morally. Nevertheless, in Tukaram & ors. v.  State of Maharashtra2 or 

Mathura Rape case is a significant case to begin the second wave of feminist 

movement in India. Judgment in Mathura Rape case led to the modification of ‘proof 

beyond reasonable doubt’ principle in cases related to sexual crimes. In this case a girl 

named Mathura alleged that she was raped by one police personnel, named Ganpat, in 

the premises of police station when she went there to lodge a complaint. There was 

another accomplice, named Tukaram, with Ganpat, while committing the crime. In 

the session court it was contended by the accused was that the victim, Mathura, 

consented to the sexual act because there was no injury in victim’s body. The session 

court held the victim of questionable character and acquitted Ganpat and Tukaram. 

An appeal was filed before the Nagpur Division Bench of Bombay High Court where 

the decision of the session court was reversed on the following ground- 

The session court held that there was no rape. It was consensual sex. However, in 

consensual sexual relationship also there has to be Consent. There is a fundamental 

difference between Consent and Passive Submission. In this present case even though 

there is no injury in the victim’s body, but it could not be denied that due to the 

influential position of Ganpat and Tukaram the victim might have  passively submitted 

to the act. 

 
1 Rekha Pande, The History of Feminism and Doing Gender in India, Rev. Estud. 

Fem. 26(3), Florianópolis ( 2018). 
2 Tukaram v. State of Maharshtra AIR 1979 SC 185 
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The Division Bench of High Court imposed imprisonment upon the accused. 

However, the Supreme Court again reversed the decision of the Division Bench of 

High Court on appeal by the accused. This appeal in the Supreme Court was heard by 

three judges Bench consisting of A.D. Koshal J., Jaswant Singh J., and P.S. Kailasam. 

The Bench reversed the decision of the Division Bench and acquitted two accused on 

the following grounds- 

a. The medical examination of the victim showed previous rupture of her hymen 

which led the court to assume that the victim was in sexual relationship even 

before this incident happened. Therefore, it was presumed that a girl being in 

sexual relationship can not be forced to have sexual intercourse.  

b. The burden of proof was upon the prosecution to prove beyond reasonable 

doubt that the accused forced and threatened her to have sexual intercourse. 

However, the prosecution failed to prove it. Therefore, there was no doubt 

regarding taking place of the incident within the premises of police station but 

it was observed by the Bench that it was not a crime as the victim consented to 

it.  

This judgment attracted a lot criticism and embarrassment for the Indian Judiciary. 

Finally in 1983 Mathura rape case led to Criminal Law (Amendment) Act, 1983. This 

amendment brought following significant changes3- 

a. The definition of Rape under section 375 of IPC, 1860 was modified as- 

i. Any sexual intercourse with a woman without her consent is rape, 

ii. Sexual intercourse with a woman with her consent by putting her or 

any of her relatives under fear of death or hurt is rape, 

b. Section 376 (2) of IPC, 1860 acknowledged custodial rape. This section made 

police officer criminally liable for sexual offence committed within the 

premise of the police station or in his custody. The section also criminalized 

public servants taking advantage of his official position and committing the 

crime. 

c. Section 376 B of IPC, 1860 provided punishment for intercourse by public 

servant with woman in his custody, 

 
3 The Criminal Law (Amendment) Act, 1983 brought several modifications. However, only relevant 

and significant modifications are mentioned in the backdrop of the fact of Mathura rape case 
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d. Section 376 C of IPC, 1860 provided punishment for intercourse by 

superintendent of jail, remand home etc. 

e. Section 53 A was inserted in the Indian Evidence Act, 1872 whereby it was 

stated that the previous sexual relationships of the victim shall not be 

considered, in some cases, to ascertain the character of the victim, 

f. Section 114A of the Indian Evidence Act, 1872 laid down that in cases 

regarding sexual offence, especially rape, the court shall presume the absence 

of consent by the victim. 

Section 114 A of the Indian Evidence Act, 1872 was indeed a significant step by the 

legislature to promote justice to the vulnerable section of the society where the Indian 

Judiciary failed to do the same in Mathura Rape case.  

In Mathura Rape case the judiciary interpreted ‘beyond the reasonable doubt’ 

principle strictly which indicated the philosophy of analytical positive school of law. 

However, legislature upheld the principle of social justice, as mentioned in the 

Preamble of the Constitution of India, by bringing in this amendment of 1983. 

Post Maneka Gandhi the focus of the judgment shifted to expanding the horizon of 

public law and accessibility to justice. Indian population, predominantly the 

economically weaker section, now had better scope and opportunity to have access to 

justice. Post Maneka Gandhi, in the emerging trend, a group of judges was to up the 

cause of the indigent, vulnerable group. Prominent among the vulnerable were the 

labourer. However, women, children, senior citizens, LGBT were not in immediate 

focus. This concern for the downtrodden led to expansion of the fundamental rights 

especially Article 21. Some significant judgments brought some of the Directive 

Principles of State Policy within the ambit of Fundamental Rights. For example in 

M.H. Hoskot v. State of Maharashtra4 right to free legal aid enshrined under Article 

39A of the Directive Principle of State Policy5 was considered to be a fundamental 

 
4 M.H. Hoskot v. State of Maharashtra AIR 1978 SC 1548 
5 Article 39 A of the Constitution of India 

The State shall secure that the operation of the legal system promotes justice, on a basis of equal 

opportunity, and shall, in particular, provide free legal aid, by suitable legislation or schemes or in any 

other way, to ensure that opportunities for securing justice are not denied to any citizen by reason of 

economic or other disabilities. 
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right under Article 21, that was restricted in Hussainara Khatoon case and in Khatri 

case 6.  

● Cases Dealing With Relation Between Fundamental Right And 

The Directive Principles Of The State Policy 

M.H. Hoskot v. State of Maharashtra7 was presided over by three judges Bench 

consisting of V.R. Krishna Iyer J., D.A. Desai J., O. Chinnappa Reddy J. Justice V.R. 

Krishna Iyer in unanimous judgment observed that if a prisoner sentenced to 

imprisonment is virtually unable to exercise his constitutional and statutory rights of 

appeal inclusive of special leave to appeal to the Supreme Court for want of legal 

assistance, there is implicit in the Court, under Article 142 read with Articles 21 and 

39A of the Constitution, the power to assign counsel for such imprisoned individual 

for doing complete justice.  

 Hussainara Khatoon & others v. Home Secretary, State of Bihar8 raised the issue of 

lengthy trial of people for petty offences due to their economic disability to have 

access to legal aid. Hussainara Khatoon case was heard by two judges Bench 

consisting of P.N. Bhagwati J., and D. A. Desai J. The petitioner filed the suit 

contending that many undertrials in Bihar deprived of fair, just and reasonable 

procedure of trial due to economic disability to hire counsel. Free legal aid is a 

significant element in ensuring fair, just and reasonable procedure. The two judges 

Bench in this case held that it is the state’s responsibility to provide free legal aid to 

the poor and needy under Article 39A of the Constitution of India. The State can not 

avoid this responsibility by pleading economic and administrative constraints. The 

Bench also directed the state government of Bihar to provide counsel to indigent 

people whose cases were pending before the magistrate or sessions court. In Khatri & 

Ors. v. State of Bihar & Ors.9 The same issue regarding free legal aid arose. In this 

case two judges Bench consisting of P.N. Bhagwati J., & A.P. Sen J., again held that 

it is the state’s responsibility to provide free legal aid to people in need. Article 39A 

becomes imperative upon the state to provide free legal aid to indigent persons. In 

 
6 Hussainara Khatoon & others v. Home Secretary, State of Bihar AIR 1979 SC 1369. & Khatri & 

Ors. v. State of Bihar & Ors 1981 SCR (2) 408. 
7 M.H. Hoskot v. State of Maharashtra AIR 1978 SC 1548 
8 Hussainara Khatoon & others v. Home Secretary, State of Bihar AIR 1979 SC 1369. 
9 Khatri & Ors. v. State of Bihar & Ors 1981 SCR (2) 408 
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Khatri case the Bench unanimously held that the State is constitutionally bound to 

provide such aid not only at the stage of trial but also when they are first produced 

before the magistrate or remanded from time to time and that such a right can not be 

claimed on the ground of financial constraints or administrative inability or that the 

accused did not ask for it. Magistrate and Session judges must inform the accused of 

such rights. The right to free legal services is an essential ingredient of reasonable, 

fair and just procedure for a person accused of an offence and it must be held implicit 

in the guarantee of Article 21. The State is under Constitutional mandate to provide a 

lawyer. There may, however, be cases involving offences such as economic offences 

against law prohibiting prostitution or child abuse and the like, where social justice 

may require that free legal service need not be provided by the State. Therefore, 

during post Maneka Gandhi judgment there was expansion of public law domain.  

In Hussainara Khatoon and Khatri case the judiciary upheld rights of indigent citizens 

to free legal aid. However, the judiciary did not specify the process to distinguish 

person requiring free legal aid service from persons not requiring it. Hence the Legal 

Services Authorities Act, 1987 was enacted. Section 12 of the Act of 1987 laid down 

a list of persons qualifying for receiving free legal aid10. 

The series of cases discussed hitherto before expressly show judicial inclination 

towards social justice. More significantly such a shift towards social justice appears to 

have been accepted without challenging the shift from strict positivism. The 

judgments also successfully shift a Directive Principles, namely, Article 39 A from 

part II to Part III which was, clearly not the intention of the framers of the 

Constitution. The concept of ‘just, fair and reasonable’ trial emerges as the foundation 

of litigation. Such a principle is not expressly evinced in the pre Maneka Gandhi era.  

 
10 Section 12 of the Legal services Authorities Act, 1987- 

(a) a member of a Scheduled Caste or Scheduled Tribe;  

(b) a victim of trafficking in human beings or begar as referred to in Article 23 of the Constitution; 

(c) a woman or a child;  

(d) a mentally ill or otherwise disabled person;  

(e) a person under circumstances of undeserved want such as being a victim of a mass disaster, ethnic 

violence, caste atrocity, flood, drought, earthquake or industrial disaster; or  

(f) an industrial workman; or  

(g) in custody, including custody in a protective home or in a juvenile home  

(h) of in a psychiatric hospital or psychiatric nursing home within the meaning of clause  

(g) of section 2 of the Mental Health Act, 1987; or  

(i) A person whose annual income less than rupees fifty thousand or such other higher amount as may 

be prescribed by the State Government. 
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In Fertilizer Corporation Kamgar Union (Regd.) Sindri Andother v. Union of India11 

is a case where the conflict between fundamental rights and DPSP arose again. This 

case was heard by five judges Bench consisting of Y.V. Chandrachud C.J., P.N. 

Bhagwati J., V.R. Krishna Iyer J., Syed Murtaza Fazal Ali J., A.D. Koshal J. In this 

case the court decided the extent of application of Article 43A12 of the Constitution of 

India. Article 43A mandates for the participation of workers in the management of 

industries. Basing upon this Article the petitioners (workers) filed the petition 

challenging the sale of plants and equipments of Sindri Fertilizer Company. It was 

contended by the petitioners that the right to carry any business or occupation 

guaranteed to the Sindri Fertilizer Company under Article 19 1 (g)13 is in a clash with 

Article 43A14 of the Constitution. The Management of the Sindri Fertilizer Company 

decided to sell of the company without having any discussion with its workers which 

violated the provision of Article 43A of the Constitution of India. Justice 

Chandrachud, Justice Ali and Justice Koshal gave the majority decision while Justice 

Iyer aned Justice Bhagwati agreed to the majority decision in their concurrent 

judgment. The majority decision was- 

a. It was rejected that the sell or sale proceedings were violative of Article 14. 

The industry lawfully invited seeking tender for the sale of industry plant and 

equipment.  

b. The petitioner contended that the industry did not accept the highest bid and 

sold it to someone who paid lesser than the actual market price. It was 

 
11 Fertilizer Corporation Kamgar Union (Regd.) Sindri Andother v. Union of India AIR 1981 SC 344. 
12 Article 43A- Participation of workers in management of industries 

The State shall take steps, by suitable legislation or in any other way, to secure the participation of 

workers in the management of undertakings, establishments or other organisations engaged in any 

industry. 
13 Article 19 (1) All citizens shall have the right 

(a) to freedom of speech and expression; 

(b) to assemble peaceably and without arms; 

(c) to form associations or unions; 

(d) to move freely throughout the territory of India; 

(e) to reside and settle in any part of the territory of India; and 

(f) omitted 

(g) to practise any profession, or to carry on any occupation, trade or business 
14 Article 43A- Participation of workers in management of industries 

The State shall take steps, by suitable legislation or in any other way, to secure the participation of 

workers in the management of undertakings, establishments or other organisations engaged in any 

industry. 

 

https://indiankanoon.org/doc/1378441/
https://indiankanoon.org/doc/1248826/
https://indiankanoon.org/doc/445304/
https://indiankanoon.org/doc/1024002/
https://indiankanoon.org/doc/844404/
https://indiankanoon.org/doc/258019/
https://indiankanoon.org/doc/935769/
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observed that the vendors are not necessarily bound to accept the highest bid. 

What is necessary is that all the required procedures have been satisfied. 

c. Petitioner contended that the sale of plant and equipment has violated the right 

of petitioners to carry on business or occupation guaranteed under Article 19 1 

(g). it was observed that Article 19 1 (g) guaranteed everyone the right to carry 

on any business or occupation, subject to limitation, but the same Article does 

not guarantee that one individual would stick to one business and/ or 

occupation.  

The defendants in this case questioned the locus of petitioners to file this writ 

petition. Justice Iyer and Justice Bhagwati in their concurrent judgment 

interpreted ‘PIL’ and widened the concept of ‘locus standi’. They observed 

that an individual can file a suit seeking to enforce his/her right only when 

he/she has the right. However, both the judges observed that any person not 

effected by an incident can not file a public interest litigation unless the 

incident is effecting the public at large. 

In People’s Union for Democratic Rights and Others v. Union of India & others15 the 

two judges Bench consisting of P.N. Bhagwati J., and Baharul Islam J., dealt with the 

issue of forced labour led to violation of fundamental right of an individual. The 

petitioners filed the suit against the Government of India while the employer was not 

the government but a private constructing agency. Issues raised in this case were- 

a. Whether individual not directly affected by the cause of action can file a PIL? 

b. Whether the Government of India has any liability for the private agency 

employing workers violating labour laws in India? 

In this case the Bench widened the purview of PIL. P.N. Bhagwati J., observed 

Public interest litigation is a strategic arm of the legal aid movement and is intended 

to being justice to the poor masses who constitute the low visibility area of humanity. 

Public Interest Litigation is totally different kind of litigation than the litigation 

essentially adversary in character. Through Public Interest Litigation enforcement of 

legal rights and rights guaranteed under the Constitution of India is intended to be 

 
15 People’s Union for Democratic Rights and Others v. Union of India & others 1983 SCR (1) 456. 
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promoted. Therefore, any individual can file a PIL to enforce legal rights of people at 

socially and economically disadvantageous position.  

The Government of India contended that the government can never be made liable for 

an agency employing workers at lesser wage than the minimum wage. However, the 

Bench held that under Article 4316 of the Constitution of India it is the responsibility 

of the government to ensure that all the workers are being provided with minimum 

wage without violating the provisions of labour laws in India. It was not the 

government employing workers violating the labour legislation in India. Nevertheless, 

the government can not escape the liability from it. 

Post Maneka Gandhi era (i.e. post 1978) the focus of the conflict shifted to the 

function of law in society. Functional aspect of law is the inquiry of the sociological 

school of thought. The school propounded that the function of law was to resolve the 

conflict of interest in the society. The positive school of thought tried to settle the 

conflict strictly by the letter of the law commanded by the sovereign but the 

sociological school traverses beyond the strict letter of the law and more attention is 

paid to the spirit of the law. Law is started to be used to resolve conflicts between 

several interests in society. During 1950-1978 the focus while interpreting the law 

was on the law-making institutions. However, during post 1978 period the focus 

shifted to the law-applying society i.e. the court. However, this shift did not take place 

overnight. Through several minority judgments17 the court endeavored to bring this 

transformation. Nevertheless, the watershed year marking this transformation is 1978 

through the landmark case of Maneka Gandhi v. union of India. 

The authority of law was no more rooted in the command of the sovereign but in the 

fundamental natural law principles. The significant criterion of identifying law with 

law-making institution is that the law is seemed as a pattern of command and 

obedience ascertained irrespective of its morality in the command. However, this idea 

 
16 Article 43- Living wage, etc, for workers The State shall endeavor to secure, by suitable legislation 

or economic organisation or in any other way, to all workers, agricultural, industrial or otherwise, 

work, a living wage, conditions of work ensuring a decent standard of life and full enjoyment of leisure 

and social and cultural opportunities and, in particular, the State shall endeavor to promote cottage 

industries on an individual or co operative basis in rural areas 
17 Minority judgment of Justice Fazl Ali in A.K. Gopalan v. State of Madras (1950), Minority judgment 

in Hidayatullah & Mudholar JJ. in Sajjan Singh v. State of Rajasthan (1965), Minority judgment of 

Justice H.R. Khanna in A.D.M. Jabalpur v. Shivkant Shukla (1976). 
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of positive law has been criticized in several judgments.18 What remains of this idea is 

the concept that the law must originate out of an organized political system. The eight 

tenets of law pointed out by Bentham remains true to this day.19 With this idea of law 

the legislature has been given the authority to make laws and it was no more an 

institution with the ultimate and absolute power to legislate. The analytical positivism 

was criticized because of its denial of any tacit cooperation between lawgiver and the 

citizen. The theory of analytical positivism fails to give any explanation to these shifts 

took place post 1978. 

According to common law theorist H.L.A. Hart judges can and do create new law 

where the existing law is outdated or inappropriate. Hart was a legal positivist sees the 

fusion of the primary and secondary rules as being the determinant of what later 

becomes known as legal system.20 Dworkin, however, strongly opposed to the law 

making power of the judges. According to Dworkin law is a seemless web in which 

there is always a right answer. 

In Indian context it is to be kept in mind that the judges in India are restricted by the 

following: 

a. Rules of precedent. 

b. Supremacy of the Parliament, 

c. Rules of statutory interpretation, and 

d. Constitutional boundary. 

Yet the modus of creating new law is also interpretation of statute, precedent and 

prospective overruling. Judges are called upon to make a decision when faced with a 

situation for which there appears to be no precedent or guiding principle. In these 

situations the judges create new precedent.21 

H.L.A. hart believes that common law rules are often ambiguous and/or vague and it 

becomes inevitable for the judges to create new laws. Hart talks about open texture of 

law. Open texture of law means areas where the judge can strike a balance between 

 
18 Name of cases where analytical positivism is criticized 
19 Eight tenets of Law pointed out by Bentham are- Source, Subjects, Object, Extent, Aspects, Force 

(rewards/ punishment), Expression, Remedial appendage. 
20 William C. Starr, Law and Morality in H.L.A. Hart’s Legal Philosophy, 67 Marq. L. Rev. 675-677 

(1984) 
21 M.C. Mehta v. Union of India also known as Oleum gas leak case where the Supreme Court 

developed the concept of Absolute Liability. 
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competing interests. Such interests may weigh differently in different cases, for 

example Fertilizer Corporation Kamgar Union case, People’s Union for Democratic 

Rights case.22 

But according to Dworkin, principles are essential elements in deciding cases. He 

argues that in all cases a structure of legal principles stand behind and informs the 

applicable laws. Principles control the interpretation of rules. Laws derive their 

meaning from principles. Judges through rules of precedent merely discover and 

declare the existing law and they never make new law. A judge makes decision not 

according to his own private judgment, but according to known laws and Customs of 

the land. Not delegated to expound a new law but to maintain and expound the 

existing law. Dworkin has mainly two objections to judge made law, these are- 

a. Elected representatives who are responsible to the people should govern a 

community and when judges make law it is an encroachment on legislative 

power, 

b. If judge makes law and applies it retrospectively in the case before him, then 

the losing party will be punished not because he violated some duty he had but 

rather for violating a new duty created after the event. 

Countering Dworkin’s opposition Hart defends himself saying that judge’s power is 

exercised only to dispose of the instant case. He can not introduce large scale reforms 

or male new codes. Moreover, wherever a judge makes a new law is always in 

accordance with the principles underpinning reasons that are already recognized and 

have a footing in the existing law. This indeed is the very foundation of constructive 

interpretation. 

It is true that in every legal system some large and important field are left open that 

are examined by the court and the uncertainties are resolved. These benefit the 

individual as in they do not have to take recourse to further official directives. 

Interestingly, even Austin accepted the utility of legislation by judges. He believed 

that the society would not progress if judges were not legislating to make up for the 

gaps and lacuna left by the legislators.  

According to realists legal concerns and rules were indeterminate. Law when enacted, 

inspite of the best effort and the capacity of the legislator all possible situations can 

 
22 Fertilizer Corporation Kamgar Union (Regd.) Sindri Andother v. Union of India AIR 1981 SC 344. 

People’s Union for Democratic Rights and Others v. Union of India & others 1983 SCR (1) 456 
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not be visualized. New situations develop and law has to be interpreted for the 

application to them. That is the field of judicial creativity to fill in the gap between the 

existing law and the law as it ought to be. The judges have to be aware and sensitive 

to social changes and demands. Norms acceptable to society also keep on changing. 

While discharging their constitutional duties the judges have to develop laws on those 

lines. Judicial activism in India encompasses an area of legislative vacuum in the field 

of human rights, balance of power, social justice that reinforces the strength of 

democracy. 

Issues related to conflict between fundamental rights and directive principles of state 

policy increased during post 1978 period. Interpretation by the court in these cases 

upheld the importance of both the fundamental rights and directive principles of state 

policy. This indicates that the analytical positivism was no more dominating the 

Indian legal philosophy. Laws were started to be subject to moral scrutiny.  

● Cases Related to Affirmative State Action and the Role of 

Judiciary 

In Akhil Bhartiya Soshit Karmchari Sangh v. Union of India23 again extent of state’s 

power to introduce any policy/ enactment to ensure mandates in DPSP was in 

question. The Railway authority provided vacancies for scheduled castes and 

scheduled tribes in both recruitment and later on promotion to Class II, III and IV in 

the Railway Service. Nevertheless the representation from scheduled castes and 

scheduled tribe category in railway service was still very low. Therefore, keeping in 

tune with the policy of Ministry of Home Affairs regarding upliftment of scheduled 

castes and scheduled tribe the Railway Administration took a policy decision that 

where the reserved seats were unfulfilled the selection committee would be asked to 

appoint candidates from reserved category only, with minimum standard of 

qualification necessary for the maintenance of efficiency in service. It was decided 

that these candidates would be given additional training and coaching so that they 

might come up to the standard of other candidates recruited in that category.  

The Railway Administration in 1970 also increased the ‘carry forward’ rule from 2 

years to 3 years. That meant that the unfulfilled vacancies for reserved category would 

 
23 Akhil Bhartiya Soshit Karmchari Sangh v. Union of India 1981 SC 298 
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be automatically carried forward to the next year and be added to the number of 

vacancies for reserved categories. This ‘carry forward’ rule would be followed for 

consecutively 3 years and after 3 years the unfulfilled vacancies for reserved category 

would stop existing. 

This ‘carry forward’ rule was introduced for ensuring more representation from 

scheduled castes and scheduled tribes. However, the same was questioned because the 

mandate that state should strive for promotion of educational and economic interests 

of scheduled castes and scheduled tribe under Article 46 of the Constitution seemed to 

be in conflict with fundamental rights. The carry forward rule was supposed to 

increase the number of vacancy for reserved category keeping the total number of 

vacancy intact. This was supposed to decrease representation from unreserved 

category.  

The same question arose in T. Devdasan v. Union of India and another24 in 1964. In 

this case the five judges Bench consisting of J.R. Mudholkar J., Sudhi Ranjan Das J., 

K Subba Rao J., Raghubar Dayal J., N. Rajagopala Ayyangar J., held with K. Subba 

Rao J., dissenting that carry forward rule is unconstitutional if in a particular year the 

vacancy for reserved category became more than 50% after carrying and adding the 

previous vacancies to the recent vacancies for reserved category. In T. Devadasn case 

‘carry forward’ rule was struck down as unconstitutional as it was found in this case 

that observance of such rule resulted in 65% vacancy for reserved category. 

Therefore, the vacancy for reserved category has to be calculated separately for each 

year. K. Subba Rao dissented stating that ‘carry forward’ rule is introduced for the 

appointment of candidates from scheduled caste and scheduled tribe. Unless it is 

proved that due to carry forward rule candidates from reserved category have been 

appointed disproportionately then the carry forward rule must not be struck down as 

unconstitutional. Lowering of standards due to reservation was apprehended while 

this policy was introduced, thus, on account of this the reservation policy can not be 

said to be bad. 

In Akhil Bhartiya Soshit Karmchari Sangh v. Union of India25 three judges Bench 

comprising of V.R. Krishna Iyer J., R.S. Pathak J., O Chinappa Reddy decided the 

 
24 T. Devdasan v. Union of India and another AIR 1964 SC 179 
25 Akhil Bhartiya Soshit Karmchari Sangh v. Union of India 1981 SC 298 



131 
 

case where R.S. Pathak gave his concurrent judgment. The three judges Bench held 

that there is no strict rule that vacancy for reserved category could not be more than 

50% for a particular year. However, T. Devadasn case had laid down that for a 

particular year vacancy for reserved category must not go beyond 50% as that would 

mean violation of fundamental rights of unreserved category. 

R.S. Pathak J. in his concurrent judgment observed that Article 46 of the Constitution 

of India imposes a mandate upon the state to promote educational and economic 

interest of scheduled castes and scheduled tribes. However, the areas in question 

involve administration and service to common people. Thus, in the process of 

equalization of backward classes the quality of administration can not take a backseat. 

Justice Pathak observed that Article 33526 of the Constitution has two aspects two it. 

The positive one is that it talks about claims of scheduled castes and scheduled tribes 

to service and posts. However, there is a negative aspect to it as well. The negative 

part of reserving seats for scheduled castes and scheduled tribes is that the state must 

maintain efficiency of administration consistently. Thus, Justice Pathak observed that 

appointment to a post must not always be based on the policy of equalization of 

backward classes. Rather it should be a balanced approach. Besides reserving posts 

for backward classes to ensure upliftment the state must consider appointment on the 

basis of merit as well. The state must embrace the need of all, the national good, and 

not of a mere section of people. 

K.C. Vasanth Kumar v. state of Karnataka27 again resurfaced the question of 

reservation and the test of backwardness of reserved category. The welfare 

government owing to its obligation under the Directive Principles of State Policy in 

the Constitution of India made provision for reservation for backward classes, 

scheduled castes and scheduled tribes for admission in educational institution and/or 

for employment in government services. However, this reservation policy of the 

government has always been criticized for supposedly being discriminatory. K.C. 

 
26 Article 335- Claims of Scheduled Castes and Scheduled Tribes to services and posts- The claims of 

the members of the Scheduled Castes and the Scheduled Tribes shall be taken into consideration, 

consistently with the maintenance of efficiency of administration, in the making of appointments to 

services and posts in connection with the affairs of the Union or of a State 

Provided that nothing in this article shall prevent in making of any provision in favour of the members 

of the scheduled castes and scheduled tribes for relaxation in qualifying marks in any examination or 

lowering the standards  
27 K.C. Vasanth Kumar v. state of Karnataka AIR 1985 SC 1495 
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Vasanth Kumar case stirred up the same issue again. This case was heard by five 

judges Bench comprising of Y.V. Chandrahud J., D.A. desai J., O. Chinnappa Reddy 

J., A.P. Sen J., and E.S. Venkataramiah J. Justice Chandrachud in judgment (for 

himself and on behalf of other four Judges) exprssed that the Bench has been invited 

to express their point of view on reservation. It was expressed that ‘means test’ to find 

out the extent of backwardness in order to separate the privileged group within the 

underprivileged one must be carried out for Scheduled Castes and Scheduled Tribe 

categories as well. The Bench also observed that the then arrangement of reservation 

must continue at least for next fifteen years. India would be at a better place to 

formulate a new reservation policy by the end of these fifteen years as India would 

also complete fifty years of its Independence. The Bench also observed that the 

liability of the government was to provide with adequate amount of opportunities, 

education to people from reserved category so that when they reached a stage of 

competition they would be able to attain high degree of proficiency.  

The assumption made by H.L.A. Hart that common law is often ambiguous, thus 

judges are often required to create new law holds true for the aforementioned cases. 

Judges are required to deal with competing interests and strike a balance between 

conflicting interests. This is what has been done by the Judiciary in the 

aforementioned cases, for example in T. Devadasan case, Akhil Bhartiya Soshit 

Karmachari Sangh case, K.C. Vasanth Kumar case.28 

● Cases Dealing with Independence of Judiciary 

S.P. Gupta v. Union of India29 is a significant case as it involved important question 

of independence of judiciary. It was heard by seven judges Bench consisting of A. 

Gupta J., D. Desai J., E. Venkataramiah J., P.N. Bhagwati J., R.S. Pathak J., S.M. Fazl 

Ali J., V.D. Tulzapurkar J. S.P. Gupta case was instituted as a result of multiple writ 

petitions filed before several High Courts regarding transfer of judges. It concerned 

disclosure of documents regarding appointment and non-appointment of judges in the 

High Courts and Supreme Court. In several writ petitions demands were made to 

disclose documents where the government had certain correspondence with the Chief 

 
28 Akhil Bhartiya Soshit Karmchari Sangh v. Union of India 1981 SC 298 

K.C. Vasanth Kumar v. state of Karnataka AIR 1985 SC 1495 

T. Devdasan v. Union of India and another AIR 1964 SC 179 
29 S.P. Gupta v. Union of India AIR 1982 SC 149. 
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Justice of High Courts and Chief Justice of the Supreme Court. The government 

denied disclosing documents stating that these documents are confidential. In this case 

the Apex Court identified a clash between two competing aspects of public interest 

i.e. public access to documents and need for protection of certain confidential 

documents. The majority observed that disclosure of documents mean accountability 

of the government in administration. Documents regarding appointment and non-

appointment of judges in Courts are significant and availability of these documents on 

demand is necessary for the government’s accountability. In a democratic country like 

India it is the right of the citizens to decide the way they want to be governed. 

Therefore, the government must disclose documents unless such disclosure would 

adversely affect the security and safety of the nation. Thus, it was observed by the 

majority that disclosure of documents regarding appointment and non-appointment of 

judges does not constitute confidential documents and can be disclosed. This 

judgment is significant because the Bench for the first time in this case established a 

nexus between the right to information and the government’s accountability. It was 

acknowledged that unless citizens have access to proper information they can not 

make the government accountable. Therefore, right to information is significant 

aspect of a participatory democracy. 

Sub-Committee of Judicial Accountability v. Union of India30 is a Writ Petition filed 

by advocates under the name of ‘Sub-Committee of Judicial Accountability’ raising 

question as to the validity of the action of the Speaker and members of the Parliament 

under Article 124 (5) of the Constitution31 and Judges (Inquiry) Act, 1968 to 

investigate into the allegation of misconduct against a sitting judge of the Supreme 

Court. This case was presided over by five judges Bench comprising of B.C. Ray J., 

L.M. Sharma J., M.N. Venkatachaliah J., J.S. Verma J., and S.C. Agrawal J. The 

Judgment was delivered with the majority of 4:1 with Justice L.M. Sharma dissenting. 

Justice B.C. ray (for himself and M.N. Venkatachaliah, J.S. Verma, and S.C. Agrawal 

 
30 Sub-Committee of Judicial Accountability v. Union of India AIR 1992 SC 320 
31 Article 124 of the Constitution of India 

(4) A Judge of the Supreme Court shall not be removed from his office except by an order of the 

President passed after an address by each House of Parliament supported by a majority of the total 

membership of that House and by a majority of not less than two - thirds of the members of that House 

present and voting has been presented to the President in the same session for such removal on the 

ground of proved misbehaviour or incapacity. 

(5) Parliament may by law regulate the procedure for the presentation of an address and for the 

investigation and proof of the misbehaviour or incapacity of a Judge under clause (4). 
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JJ.) observed that the constitutional process of removal of a judge up to the point of 

admission of the motion, constitution of committee and recording of findings by the 

Committee are not strictly the proceedings to be undertaken by the Houses of the 

Parliament. To a certain stage the matter is with the Court once the proceeding 

reaches that stage the subsequent proceedings are supposed to be exercised by the 

parliament and the motion for removal of a judge is presented before the President for 

his ascent. The majority view observed that the Judiciary is empowered to initiate a 

proceeding for removal of judges while Justice L.M. Sharma dissented on the ground 

that the final decision is taken at the Houses of the Parliament. Thus, if the decisions 

of the highest judiciary and the legislative authority contradict then it becomes 

embarrassing for both the institutions of the government. Justice L.M. Sharma further 

observed that the Supreme Court of India could not pass an order disallowing the 

judge sought to be removed to exercise his judicial powers. 

In C. Ravichandran Iyer v. Justice A.M. Bhattacharjee32 following question were 

raised- 

a. Why are Rule of Law and Judicial Independence required to be preserved? 

b. Why is judicial individualism required to be protected? 

c. Primacy of the opinion of the Chief Justice of India regarding appointment of 

judges.  

In this case the Bench comprising of K. Ramaswamy J., and B.L. Hansaria J. said the 

role of judge is not merely to interpret law but also to lay new norms of law and to 

mould the law to suit the changing social and economic scenario to make ideals 

enshrined in the Constitution a meaningful reality. The society demands active 

judicial roles which were formerly considered exceptional and are now considered 

routine. 

In A.K. Roy v. Union of India33 stirred up an issue related to judicial review of 

presidential proclamation by the judiciary. A member of Parliament was detained 

under National Security Ordinance, 1980 which was later on replaced by the National 

Security Act, 1980. The petitioner challenged some provisions of the National 

Security Act, 1980. The issues in this case were- 

 
32 C. Ravichandran Iyer v. Justice A.M. Bhattacharjee (1995) 5 SCC 457. 
33 A.K. Roy v. Union of India (1982) 1 SCC 271 
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a. Whether an ordinance proclaimed by the President is law? 

b. Whether a detenue has a right to consult his lawyer or be assisted by a friend 

before the Advisory Board? 

This case was presided over by five judges Bench comprising of Y.V. Chandrachud 

J., P.N. Bhagwati J., A.C. Gupta J., V.D. Tulzapurkar J., and D.A. Desai J. On the 

question whether an Ordinance is law the majority of 4:1 (with Justice A.C. Gupta 

dissenting) observed that the President’s proclamation of Ordinance is a legislative 

power and not the executive power. The contention that an ordinance did not comply 

legislative procedure thus could not be called a law was also rejected on the ground 

that if Ordinance was not treated as law then Ordinance could not be brought under 

the purview of Article 13 of the Constitution of India.34 Thus, the majority decision 

with Justice A.C. Gupta dissenting upheld the validity of National Security Act, 1980. 

Justice A.C. Gupta observed that violation of rights of an individual by mere 

proclamation of an emergency set a bad precedent. Justice Gupta also observed that 

writ of Mandamus should be issued to the Central Government asking it to issue a 

notification regarding bringing the Act of 1980 into operation. Justice V.D. 

Tulzapurkar seconded Justice Gupta on the point of issuing of notification by the 

Central Government before bringing the National security Act, 1980 into operation. 

The validity of the Ordinance was not decided by the Court on the ground that the 

Ordinance was substituted by the National security Act, 1980.  

A person detained under the national security Act, 1980 was to be presented before 

the Advisory Board. Under the then existing law the appointment of members of the 

Advisory Board did not require any recommendations from the Chief Justice of the 

High Courts. This provision raised an apprehension of arbitrary functioning of the 

Central Government in appointment of members of Advisory Board. Section 3 of the 

44th Amendment of the Constitution of India suggested for judicial intervention and 

recommendation in appointment of members of Advisory Board.35 However, the same 

 
34 Article 13 of the Constitution of India laid down that any law in contradiction with the provisions of 

the Constitution of India is repugnant to the extent of its contradiction with the Constitution of India.  
35 Section 3 of Constitution (44th Amendment) Act 1979 23 provided for a change in the constitution 

of Advisory Board, but this has not been brought into force since the required notification has not been 

issued. The amendment introduces the following changes:  

(1) The Constitution of the Advisory Boards has to be in accordance with the recommendations of the 

Chief Justice of the 'appropriate High Court. .. .  

(2): The other members of the Advisory Boards have to be serving or retired judges of any High Court. 
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was not executed till the institution of the case in 1982. Nevertheless, the Bench left 

this issue to the government to solve and decided not to interfere with the governance.  

Kehar Singh v. Union of India36 involved the question of justiciability of Pardoning 

power of the President. The case was filed by Kehar Singh by way of Special Leave 

Petition against his conviction and sentence of death awarded in connection with 

assassination of Mrs. Indira Gandhi. This case was heard by five judges Bench 

comprising of R.S. Pathak J., E.S. Venkataramiah J., N.D. Ojha J., M.N. 

Venkatachaliah J., and Ranganath Misra J. The Bench dismissed the SLP and 

observed that- 

a. Pardoning power of the President is of executive power, 

b. The power to pardon rests on the advice tendered by the executive to the 

President, 

c. The President has power to go through the evidence in the case and come to a 

conclusion totally different from that of the Court, 

d. The condemned person does not have the right of oral hearing before the 

President, 

e. The pardoning power of the president can not be subjected to judicial review 

on its merits except on strict limitation prescribed by the Constitution of India. 

● Cases Related to Constitutional Validity of Death Penalty. 

This period can also be distinguished as a period of evolution of human rights 

jurisprudence in India. In Rajendra Prasad v. State of Uttar Pradesh37 the 

constitutional validity of death penalty under section 302 of the Indian Penal Code, 

1860 was questioned. This case was heard by three judges Bench consisting of V. R. 

Krishna Iyer J., D.A. Desai J., A.P. Sen J. The majority judgment was given by 

Justice Iyer and Desai and the dissenting judgment was given by Justice Sen. Justice 

Iyer (for himself and Justice Desai) held that there is a poignant gap in ‘human rights 

jurisprudence’ within the limit of Indian Penal Code as guaranteed by the Constitution 

of India. Death penalty in the Indian Penal Code, 1860 still bears the colonial 

callousness and poses a resistance to interpret the right to life and liberty, in the 

context of social justice as mentioned in the Preamble, into individual rights, liberty 
 

36 Kehar Singh v. Union of India AIR 1989 SC 653 
37 Rajendra Prasad v. State of Uttar Pradesh AIR 1979 SC 916. 
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and justice. Therefore, the majority judgment held death penalty as unconstitutional 

and violative of Article 14, 19 and 21 of the Constitution of India. The majority 

judgment commuted death sentence of the accused to life imprisonment. 

The constitutional validity of death penalty again arose in Bachan Singh v. State of 

Punjab38 case. This case was first heard by two judges Bench in the Supreme Court 

consisting of R.S. Sarkaria J., Kailasam J. the two judges Bench held that the majority 

view in Rajendra Prasad was wrong. The Bench held that death penalty was 

constitutional as it is provided under special circumstances. Bachan Singh’s case was 

transferred to the Constitutional Bench of the Supreme Court since the judgment in 

Rajendra Prasad and judgment of two judges Bench in Bachan Singh case created 

following confusion- 

a. Whether death penalty is constitutionally valid? 

b. What is the extent of discretion of judges under section 354 (3) of Code of 

Criminal Procedure, 197339 in imposing death penalty? 

The Constitutional Bench in Bachan Singh case consisted of Y.V. Chandrachud C.J.I., 

R.S. Sarkaria J., A.C. Gupta J., N.L. Untawali J., & P.N. Bhagwati J. this case with 

4:1 ratio decided that death penalty is constitutionally valid. The dissenting judgment 

was given by Bhagwati J. who held that the Constitution does not have any guideline 

as to when to impose death penalty. The absence of any guidelines leaves it upon the 

unguided and untrammeled discretion of judges to decide between death penalty and 

life imprisonment. Bhagwati J., struck down section 302 of the Indian Penal Code, 

1860. 

The majority judgment in Bachan Singh case evolved a new principle of ‘Rarest of 

rare case’ in imposing death penalty. Section 354(3) of Cr.P.C. 1973 left it upon the 

discretion of judges to choose between death penalty and life imprisonment. The 

majority judgment in Rajendra Prasad case and the dissenting judgment of Bhagwati 

J. in Bachan Singh case criticized such discretionary power of judges and 

apprehended that power to be unguided and untrammeled. However, the majority 

 
38 Bachan Singh v. State of Punjab AIR 1982 SC 1325/ 1983 SCR (1) 145. 
39 Section 354 (3) of the Code of Criminal Procedure, 1973- When the conviction is for an offence 

punishable with death or, in the alternative, with imprisonment for life or imprisonment for a term of 

years, the judgment shall state the reasons for the sentence awarded, and, in the case of sentence of 

death, the special reasons for such sentence. 
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judgment in Bachan Singh case held that imposition of death penalty is justified when 

the offender is habitual and of such nature that the existence of him/her poses a threat 

to the society. 

It was further held that the founding fathers recognized State’s power to deprive an 

individual of his/her life and liberty in accordance with fair, just and reasonable 

procedure established by Law. Reference was made of Article 72, 161 and 134 of the 

Constitution of India to explain that execution of death penalty imposed under section 

302 of the Indian Penal Code, 1860 is not unreasonable, cruel and/ or unusual 

punishment.40 

Therefore, imposition of death penalty was held to be constitutional but in rarest of 

rare cases. Nevertheless, this debate evolved human rights jurisprudence in India to a 

significant extent. 

After 3 years of Bachan Singh’s case judgment Mithu v. State of Punjab41 stirred up 

the issue of death penalty prescribed under section 303 of the Indian Penal Code, 

186042. Section 303 of IPC, 1860 prescribes for death sentence as punishment for an 

individual who commits murder being in life imprisonment for another crime. In 

Bachan Singh’s case the court already declared death sentence as constitutional with 

4:1 majority. However, in Mithu v. State of Punjab the issue was different altogether. 

This case was heard by five judges Bench consisting of Y.V. Chandrachud C.J., Fazal 

Ali J., V.D. Tulzapurkar J., O. Chinnappa Reddy J., A. Varadarajan J. The then Chief 

Justice of India Hon’ble Justice Y.V. Chandrachud was also in the Bench of bachan 

Singh’s case. The majority without any dissent and hon’ble Justice O. Chinnappa 

Reddy concurring observed that the very distinction made in section 303 was 

unconstitutional and did not conform to the reasonable classification rule under 

Article 14 of the Constitution of India. There must not be any distinction between an 

individual committing murder while being under life imprisonment and an individual 

committing the same crime not being under life imprisonment. Therefore, there is no 

nexus between the classification so made in section 303 of the IPC, 1860.  

 
40 Bachan Singh v. State of Punjab 1983 SCR (1) 145 at 151 
41 Mithu v. State of Punjab AIR 1983 SC 473 
42 Section 303 of Indian Penal Code, 1860- Punishment for murder by life-convict.—Whoever, being 

under sentence of imprisonment for life, commits murder, shall be punished with death. 
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O. Chinnappa Reddy in his concurrent judgment observed that post R.C. Cooper case 

(i.e. Bank natioanlisation case) and Maneka Gandhi case there was a change in the 

legal philosophy. It has been recognized that the law must be fair, just and reasonable. 

The mandatory prescription of death sentence for an individual, committing murder 

while being under life imprisonment, is not certainly fair, just and reasonable. Death 

sentence was declared as constitutional in Bachan Singh’s case because section 302 of 

IPC, 1860 does not make it mandatory to punish an individual committing murder 

with death sentence. Rather imposition of death sentence was recognized as a 

discretionary power of the Court in rarest of rare cases. O. Chinnappa Reddy J., made 

a very strong observation by stating that any law which denies involvement of judicial 

mind is not fair, just and reasonable. The Bench declared section 303 of IPC, 1860 as 

unconstitutional and struck down the same. However, section 303 finds its place in 

the Indian Penal Code, 1860 till date. This judgment definitely showed the changing 

nature of the meaning of law i.e. from Austin’s Command to H.L.A. Hart’s Rule.  

T.V. Vatheeswaran v. State of Tamil Nadu43 was presided over by a Bench comprising 

of O. Chinnappa Reddy J., and R.B. Mishra J. The Bench observed that in a death 

penalty case if a person convicted was not executed within two years then the death 

penalty would automatically stand commuted to life imprisonment. However, in Sher 

Singh v. State of Punjab44 in a three judges Bench comprising of Y.V. Chandrachud 

J., V.D. Tulzapurkar J., and A. Varadarajan J. overruled the judgment of T.V. 

Vatheeswaran. 

In Hart’s theory of legal positivism, in any legal system, the rule of recognition is a 

master meta-rule (a rule that governs the application of other rules) underlying any 

legal system that defines common identifying test or legal validity of what counts as 

law within that system. This establishes a test for validity in the applicable legal 

system.  

According to Austin’s analytical positivism law is the command of the sovereign, 

disobedience to which attracts sanction. According to hart, law in the area of open 

texture is a guarded prediction of what the courts will do. He says that judges can 

 
43 T.V. Vatheeswaran v. State of Tamil Nadu (1983) 2 SCC 68 
44 Sher Singh v. State of Punjab (1983) 2 SCC 344. 
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make law even when precedent binds them by distinguishing with previous decision 

but this is very restricted form of lawmaking subject to two crucial conditions. 

There is a popular belief that judges fill in gaps left by rules by using their discretion. 

Positivist jurisprudence from Austin to Hart placed strong emphasis on the part played 

by judges in the exercise of their discretion. In such cases where gaps are left by rules, 

according to Hart the rule making authority must exercise discretion and there is no 

possibility of treating the question raised by various cases as if there were one 

uniquely correct answer to be found, as distinct from an answer that is a reasonable 

compromise between many conflicting interests. 

Regarding death sentence the journey from Rajendra Prasad v. state of Uttar 

Pradesh45, to Bachan Singh v. State of Punjab46 to Mithu v. State of Punjab47 has 

been a debate over a situation where a lacuna in the rule is that there is no express 

provision in Indian Penal Code stated when death sentence may be awarded. Hence, 

the gap was solely for the judges to fill up by their discretion. 

A competing view was espoused by the realists who placed absolute emphasis on the 

discretion of the judges and underplayed the rules. Ronald Dworkin made a 

determined effort to analyze ‘discretion’. Dworkin was not in favour of discretion and 

opposed Hart in that respect. Dworkin posed a challenge to the positivist account. 

According to Raz also courts to develop law by working out implications of internal 

legal considerations. According to Raz the courts in developing the law do not give 

expression to their personal views, nor do they reflect external social political forces. 

They merely unravel the spirit of the law, unfold its hidden force and reveal its 

meaning. 

In C. Ravinchandran case the Bench interpreted that the role of a judge is not of a 

mere interpreter. In the fast changing society judges are expected to do more than 

interpreting the Constitution or the Statute. In S.P. Gupta v. President of India48 the 

court observed that interpretation of every statutory provision must keep pace with 

changing concepts and values. It must suffer adjustments through judicial 

 
45 Rajendra Prasad v. State of Uttar Pradesh AIR 1979 SC 916. 
46 Bachan Singh v. State of Punjab 1983 SCR (1) 145 at 151 
47 Mithu v. State of Punjab AIR 1983 SC 473 
48 S.P. Gupta v. President of India AIR 1982 SC 149 
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interpretation so as to accord with the requirement of a fast changing society which is 

undergoing rapid social and economic transformation.  

● Cases Related to Right to Property- A Fundamental Right or a 

Constitutional Right. 

Minerva Mills v. Union of India49 was instituted in the context of nationalization of a 

textile mill, named Minerva Mills, located near Bangalore. The nationalization of the 

mill took place in 1970, the case was filed in 1977. In 1978 by virtue of 44th 

Amendment to the Constitution Janata Dal, owing to one of the pledges in its election 

manifesto, deleted the ‘right to property’ guaranteed under Article 31 of the 

Constitution of India. Deletion of fundamental right to property in 1978 was itself a 

violation of the basic structure of the Constitution of India. 

However, amendment to this extent was made valid through insertion of clause 4 and 

5 to Article 368 of the Constitution. These two clauses widened the ambit of power of 

the Parliament to amend the Constitution. this was in reality the dilution of the basic 

structure if not total disregard. Therefore, in Minerva Mills case the insertion of two 

clauses in Article 368 was questioned.  

Nani Palkhivala argud in favour of the petitioner i.e. Minerva Mills where he finely 

formulated his argument in the following way50- 

Firstly- The donee of a limited power, can not by the exercise of that very powe, 

convert the limited power into the unlimited one. To do so would allow Parliament, a 

creature of the Constitution, to become its master. Secondly- the limited amending 

power was itself a basic feature of the Constitution. Following the court’s decision in 

Kesavananda case, Parliament had no authority to disturb that feature. Thirdly- by 

stating that no court would have the power to pronounce upon the validity of a 

constitutional amendment, the amendment damaged the balance of power between 

judiciary and Parliament. 

It also deprived the people the fundamental right to prefer Writs. 

 
49 Minerva Mills v. Union of India AIR 1980 SC 1789. 
50 Chintan Chandrachud, The Cases that India Forgot, 31 (Juggernaut, New Delhi, 2019). 
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Article 31 C of the Constitution of India was also questioned in this case. This Article 

provided immunity to laws enacted in order to give effect to Directive Principles of 

State Policy mentioned under part IV of the Constitution. It was provided under this 

Article that any law enacted under Article 31 C shall not be questioned even after the 

law takes away or abridges rights guaranteed under Article 14  and 19 of the 

Constitution. 

Minerva Mills case was heard by five judges Bench consisting of  Hon’ble Chief 

Justice Y.V. Chandrachud, Bhagwati J., A.C. Gupta J., N.L. Untawalia J., & P.S. 

Kailasam J. Hon’ble Chief Justice wrote judgment for himself and three other judges 

while Justice Bhagwati wrote the concurrent judgment.  

Article 31C was also in question in Kesavananda Bharti case (1973). In that case the 

part of Article 31C51 which gives immunity to any policy/ enactment from being 

challenged before the court of law because such policy/ enactment has been 

formulated in order to give effect directive principles set out in Article 3952 of the 

Constitution of India. Post Kesavananda Bharti decision there was 42nd Amendment 

in 1976 (i.e. during emergency) amended in Article 31C that any policy/law 

formulated in order to give effect to directive principles set out in Part IV (which was 

only Article 39 previously) of the Constitution of India can not be challenged before 

the court of law. 42nd Amendment also inserted clause 4 & 5 in Article 368 of the 

Constitution.53 

 
51 The struck down portion of article 31C in Kesavananda Bharti case is 

‘no law containing a declaration that it is for giving effect to such policy shall be in question in any 

court on the ground that it does not give effect to such policy’. 
52 Article 39 of the Constitution of India- 
53 Article 368- Power of Parliament to amend the Constitution and procedure therefor 

(1) Notwithstanding anything in this Constitution, Parliament may in exercise of its constituent power 

amend by way of addition, variation or repeal any provision of this Constitution in accordance with the 

procedure laid down in this article 

(2) An amendment of this Constitution may be initiated only by the introduction of a Bill for the 

purpose in either House of Parliament, and when the Bill is passed in each House by a majority of the 

total membership of that House present and voting, it shall be presented to the President who shall give 

his assent to the Bill and thereupon the Constitution shall stand amended in accordance with the terms 

of the Bill: Provided that if such amendment seeks to make any change in 

(a) Article 54, Article 55, Article 73, Article 162 or Article 241, or 

(b) Chapter IV of Part V, Chapter V of Part VI, or Chapter I of Part XI, or 

(c) any of the Lists in the Seventh Schedule, or 

(d) the representation of States in Parliament, or 

https://indiankanoon.org/doc/528655/
https://indiankanoon.org/doc/1389240/
https://indiankanoon.org/doc/498530/
https://indiankanoon.org/doc/386420/
https://indiankanoon.org/doc/1836100/
https://indiankanoon.org/doc/1339490/
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Minerva Mills case is significant as the debate of fundamental right and directive 

principles of state policy arose again. Justice Chandrachud struck down Article 31C 

of the Constitution of India stating this Article disturbed the balance between 

fundamental right and directive principles of state policy54. The majority decision was 

that any amendment can not be made which violates the fundamental rights. 

Justice Bhagwati in his concurrent judgment upheld Article 31C quoting Justice 

Chandrachud from Kesavananda Bharti case i.e. fundamental rights and directive 

principles of state policy both share equally important position in constitutional 

scheme. Therefore, Article 31A can not be held ultra vires. 

Next question was regarding clause 4 and 5 of Article 36855 of the Constitution of 

India. These two Articles were struck down unanimously by five judges Bench in 

Minerva Mills case. A review petition was filed against judgment of Minerva Mills 

case by the then government of India. However, the review petition was rejected. 

In this context it is to be mentioned that the struck down portion of Article 31C56 (in 

Kesavananda Bharti case) and clause 4 & 5 of Article 368 (in Minerva Mills case) 

have not been removed from the Constitution by any amendment yet. 

 
(e) the provisions of this article, the amendment shall also require to be ratified by the Legislature of 

not less than one half of the States by resolution to that effect passed by those Legislatures before the 

Bill making provision for such amendment is presented to the President for assent 

(3) Nothing in Article 13 shall apply to any amendment made under this article 

(4) No amendment of this Constitution (including the provisions of Part III) made or purporting to have 

been made under this article whether before or after the commencement of Section 55 of the 

Constitution (Forty second Amendment) Act, 1976 shall be called in question in any court on any 

ground 

(5) For the removal of doubts, it is hereby declared that there shall be no limitation whatever on the 

constituent power of Parliament to amend by way of addition, variation or repeal the provisions of this 

Constitution under this article 
54 Justice Chandrachud in his concurrent judgment in Kesavananda Bharti case stated that fundamental 

rights and DPSP both share equally important position in the Constitution. 
55 368. Power of Parliament to amend the Constitution and procedure therefore 

(4) No amendment of this Constitution (including the provisions of Part III) made or purporting to have 

been made under this article whether before or after the commencement of Section 55 of the 

Constitution (Forty second Amendment) Act, 1976 shall be called in question in any court on any 

ground 

(5) For the removal of doubts, it is hereby declared that there shall be no limitation whatever on the 

constituent power of Parliament to amend by way of addition, variation or repeal the provisions of this 

Constitution under this article. 
56  The struck down portion of article 31C in Kesavananda Bharti case is 

https://indiankanoon.org/doc/482214/
https://indiankanoon.org/doc/145429/
https://indiankanoon.org/doc/1929205/
https://indiankanoon.org/doc/252025/
https://indiankanoon.org/doc/1929205/
https://indiankanoon.org/doc/252025/


144 
 

Immediately after Minerva Mills case another significant case arose regarding right to 

property which resurfaced the debate between importance of fundamental rights and 

DPSP. Waman Rao v. Union of India57 was a review petition to review the judgment 

of Dattatreya Govind v. State of Maharashtra.58  In Dattatreya case enactments 

imposing ceiling limit on land holding of an individual were challenged contending 

that these enactments infringed the fundamental right to hold property guaranteed 

under Article 19 (1) (f)59. Bombay High Court upheld the constitutional validity of 

enactments that fixed the upper limit of land holding for an individual. 

The 40th amendment to the Constitution of India in 1976 was also questioned in 

Waman Rao case. This amendment inserted 64 entries in the ninth schedule making 

them immune from judicial scrutiny. This amendment was in question because it was 

done during the emergency period by extending the life of Parliament as the 

Parliament was not in session at that point of time. The 44th Constitutional 

Amendment in 1978 removed the right to property guaranteed under Article 19 1 (f) 

of the Constitution of India. 

In Waman Rao case validity of Article 31A, 31B and 31C was challenged. This case 

was heard by five judges Bench consisting of Chandrachud J., A. Sen J., V. 

Tulzapurkar J., V.K. Iyer J., P.N. Bhagwati j. The year before in 1980 same Bench 

heard a similar issue in  Ambika Prasad Mishra v. State of Uttar Pradesh60 where 

laws acquiring lands for agrarian reform by virtue of Article 31A were challenged.  

In Ambika Prasad Mishra case the whole Bench unanimously applied stare decisis 

rule and upheld constitutional validity of Article 31A because the majority judgment 

in Kesavananda Bharti declared the same as constitutional. The reason for following 

the doctrine of stare decisis in this case, according to Justice V. R. Krishna Iyer (he 

wrote the judgment in Ambika Prasad Mishra case) was that insertion of Article 31A 

was to escalate agrarian reform by restricting land holding per individual. This was 

done to ensure social justice as guaranteed in the Preamble of the Constitution. The 

 
‘no law containing a declaration that it is for giving effect to such policy shall be in question in any 

court on the ground that it does not give effect to such policy’. 
57 Waman Rao v. Union of India (1981) 2 SCC 362. 
58 Dattatreya Govind v. State of Maharashtra (1977) 2 SCR 790. 
59 In Dattatreya Govind case enactments like Maharashtra Agricultural Lands (Ceiling on Holdings) 

Act, 1962 were challenged. 
60 Ambika Prasad Mishra v. State of Uttar Pradesh AIR 1980 SC 1762. 
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constitutional validity of Article 31A has been questioned and settled from Golaknath 

case to Kesavananda Bharti case. The intention of legislators in inserting Article 31A 

was to immunize laws enacted for agrarian reform.  

Therefore, the judiciary, ideally, should not have entertained any more cases 

challenging such laws as it would have contributed to the confusion. Therefore, the 

Bench, to bring in stability, unanimously followed the doctrine of stare decisis and 

upheld the constitutional upheld of Article 31A in Ambika Prasad Mishra case. 

In Waman Rao case (immediately after one year of Ambika Prasad Mishra judgment) 

the five judges Bench was devided in 4:1 ratio while declaring judgment. Justice P.N. 

Bhagwati wrote the minority judgment. The majority judgment in Waman Rao case 

upheld the constitutional validity of Article 31A. However, the reason for upholding 

the same was totally different from that of Ambika Prasad Mishra case. The majority 

judgment held that Article 31A immunizes laws enacted to bring about agrarian 

reform. Laws dealing with delimiting land holding per individual are protected under 

Article 31A and any other law dealing with anything beyond the above matters is still 

under the scope of judicial review.  

This is where Justice P.N. Bhagwati gave another opinion. He also upheld 

constitutional validity of Article 31A on the simple doctrine of stare decisis. He 

pointed out that the reason behind upholding constitutional validity of Article 31A by 

the majority judgment in Waman Rao is different from the reason held by the same 

Bench in Ambika Prasad Mishra case. The majority judgment in Waman Rao case 

expressly held that the doctrine of stare decisis would not be proper reason for 

upholding the constitutionality of Article 31A of the Constitution. 

Article 31B provides immunity to all the acts and regulation inserted to ninth 

schedule. This is where the majority judgment thought to make a distinction between 

the scope of Article 31A and Article 31B. The majority judgment in this issue 

observed that keeping in mind the concept of distributive justice as advocated by the 

then government, laws dealing with agrarian reform shall receive immunity under 

Article 31A and 31B. Laws not dealing with agrarian reforms shall be open for 
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judicial review even after being inserted in ninth schedule.61 The very reason of 

insertion of Article 31B and immunization of enactment by including them in Ninth 

Schedule by virtue of 1st amendment to the Constitution in 1951 was to bring about 

agrarian reform in India. Therefore, the insertions in the Ninth Schedule can be 

challenged if it does not deal with agrarian reform.  

In case of constitutional validity of Article 31C of the Constitution the majority view 

conformed to the doctrine of stare decisis of Kesavananda Bharti case which upheld a 

part of Article 31C which striking down some other parts of the Article62. The reason 

behind upholding a part of Article 31C is that it gives protection to laws enacted to 

give effect to clause (b) and (c) of Article 39 of the Constitution of India.63 

Minerva Mills case (1980), Ambika Prasad Mishra case (1980), Waman Rao case 

(1980) were significant as these cases clarified the relationship between fundamental 

rights and directive principles of state policy. After Waman Rao judgment it was clear 

that laws imposing ceiling on land holding do not violate rights guaranteed under 

Article 14 and 19. These laws are enacted to ensure social justice and to escalate 

 
61 Laws in the Ninth Schedule were not inserted at the same time. Items 1 to 13 were put in ninth 

schedule by the 1st Amendment in 1951. Items 14 to 20 by 4th Amendment Act in 1955. Items 21-64 

were inserted in the Ninth Schedule by 17th Amendment Act of 1964. Items 65 and 66 were inserted by 

29th Amendment in 1972. Items 67 to 86 were inserted through 34th Amendment act in 1974. Items 88 

to 124 were inserted by 39th Amendment Act of 1975. Items 125 to 188 were inserted by 40th 

Amendment Act, 1976. Amongst all the entries entry nos 1 to 13 only deal with laws regarding 

agrarian reform. The Bihar Land Reforms Act, 1950, which is item no 1 in the Ninth Schedule, was the 

Act which led to the insertion of article 31A and to some an extent article 31B in the Constitution of 

India. 
62 The struck down portion of article 31C in Kesavananda Bharti case is 

‘no law containing a declaration that it is for giving effect to such policy shall be in question in any 

court on the ground that it does not give effect to such policy’. 
63 Article 39 Certain principles of policy to be followed by the State: The State shall, in particular, 

direct its policy towards securing 

(a) that the citizens, men and women equally, have the right to an adequate means to livelihood; 

(b) that the ownership and control of the material resources of the community are so distributed as best 

to subserve the common good; 

(c) that the operation of the economic system does not result in the concentration of wealth and means 

of production to the common detriment; 

(d) that there is equal pay for equal work for both men and women; 

(e) that the health and strength of workers, men and women, and the tender age of children are not 

abused and that citizens are not forced by economic necessity to enter avocations unsuited to their age 

or strength; 

(f) that children are given opportunities and facilities to develop in a healthy manner and in conditions 

of freedom and dignity and that childhood and youth are protected against exploitation and against 

moral and material abandonment 

https://indiankanoon.org/doc/1331994/
https://indiankanoon.org/doc/1200546/
https://indiankanoon.org/doc/62166/
https://indiankanoon.org/doc/608806/
https://indiankanoon.org/doc/129471/
https://indiankanoon.org/doc/1139107/
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agrarian reform which is an imperative direction for the state under Directive 

Principles of State Policy. Nevertheless, the clarity and position regarding 

applicability of the doctrine of stare decisis resurfaced due to Waman Rao case. 

● Cases Related to Women Right issues 

According to Hart law and morality are not necessarily related. Law is continuously 

under moral scrutiny. Perhaps the Criminal Law (Amendment) Act, 1983 after 

Mathura Rape case judgment is reflective of this. The amendment was brought in 

order to do away with the error made in Mathura rape case because the existing law 

was not made subject to moral scrutiny. 

Significant changes were brought in the criminal laws through Criminal Law 

(Amendment) Act, 1973. Nevertheless, many more steps were to be taken in the area 

of gender justice. Attempt to equalize the status of Muslim divorced women was 

made in several cases until the Shah Bano Begum judgment was pronounced. In 

Mohd. Ahmad Khan v. Shah Bano Begum & Ors64 the question regarding liability of 

Muslim husband to maintain his divorced wife beyond the iddat period arose. In this 

case the respondent was divorced by irrevocable pronouncement of tripple talaq by 

the appellant husband. The respondent filed a suit before the judicial magistrate of 

Indore praying before the court to order for payment of maintenance at the rate of Rs. 

500/- per month. The appellant husband, a practicing advocate at the Supreme Court 

of India, contended that he was no longer liable to pay any maintenance to the 

respondent as she ceased to be his wife and her dower had been paid. Under the 

customary Muslim law the appellant had already paid mehr amount at the rate of 

200/- per month for 2 years. As already mentioned the appellant was a lawyer and 

earned Rs. 60000/- per year. The Judicial Magistrate of Indore ordered in favour of 

the wife asking the husband to pay maintenance of Rs. 25/- per month. The High 

Court of Madhya Pradesh increased the amount of maintenance from Rs. 25/- per 

month to Rs. 179.20/- per month. The appellant then filed an appeal before the 

Supreme Court of India through Special Leave Petition. 

Shah Bano case was heard by five judges Bench even though no question as to 

interpretation of Constitutional provision was involved. The Bench consisted of the 

 
64 Mohd. Ahmad Khan v. Shah Bano Begum & Ors AIR 1985 SC 945. 
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then Chief Justice of India Y.V. Chandrachud, Ranganath Misra J., D.A. Desai J., O. 

Chinnappa Reddy J., E.S. Venkataramiah J. 

Similar issues were already raised in Bai Tahira A. v. Ali Hussain Fissalli Chothia & 

anr65 and Fuzlunbi v. Khader Vali & anr66. Bai Tahira case was heard by three judges 

Bench consisting of V.R. Krishna Iyer J., V.D. Tulzapurkar J., R.S. pathak J. The 

Fuzlunbi case was heard by three judges Bench V.R. Krishna Iyer J., A. Sen J., O. 

Chinnappa Reddy J. both the judgments were written by V.R. Krishna Iyer and were 

decided unanimously by three judges respectively. 

In the aforementioned two cases section 125 of Cr. P.C, 197367 and section 127 of Cr. 

P.C. 197368 were involved. Section 127 of Code of Criminal Procedure provides 

 
65 Bai Tahira A. v. Ali Hussain Fissalli Chothia & anr AIR 1979 SC 362. 
66 Fuzlunbi v. Khader Vali & anr AIR 1980 SC 1730. 
67 Section 125 of Cr.P.C. 1973- Order for maintenance of wives, children and parents. 125.Order for 

maintenance of wives, children and parents. (1) If any person having sufficient means neglects or 

refuses to maintain- (a) his wife, unable to maintain herself, or  

(b) his legitimate or illegitimate minor child, whether married or not, unable to maintain itself, or 

(c) his legitimate or illegitimate child (not being a married daughter) who has attained majority, where 

such child is, by reason of any physical or mental abnormality or injury unable to maintain itself, or  

(d) his father or mother, unable to maintain himself or herself, a Magistrate of the first class may, upon 

proof of such neglect or refusal, order such person to make a monthly allowance for the maintenance of 

his wife or such child, father or mother, at such monthly rate not exceeding five hundred rupees in the 

whole, as such Magistrate thinks fit, and to pay the same to such person as the Magistrate may from 

time to time direct :  

Provided that the Magistrate may order the father of a minor female child referred to in clause (b) to 

make such allowance, until she attains her majority, if the Magistrate is satisfied that the husband of 

such minor female child, if married, is not possessed of sufficient means. Explanation.-For the 

purposes of this Chapter,-  

(a) "minor" means a person who, under the provisions of the Indian Majority Act, 1875 (9 of 1875); is 

deemed not to have attained his majority;  

(b) "wife" includes a woman who has been divorced by, or has obtained a divorce from, her husband 

and has not remarried.  

(2) Such allowance shall be payable from the date of the order, or, if so ordered, from the date of the 

application for maintenance.  

(3) If any person so ordered fails without sufficient cause to comply with the order, any such 

Magistrate may, for every breach of the order, issue a warrant for levying the amount due in the 

manner provided for levying fines, and may sentence such person, for the whole or any part of each 

month's allowances remaining unpaid after the execution of the warrant, to imprisonment for a term 

which may extend to one month or until payment if sooner made:  

Provided that no warrant shall be issued for the recovery of any amount due under this section unless 

application be made to the Court to levy such amount within a period of one year from the date on 

which it became due : Provided further that if such person offers to maintain his wife on condition of 

her living with him, and she refuses to live with him, such 

Magistrate may consider any grounds of refusal stated by her, and may make an order under this 

section notwithstanding such offer, if he is satisfied that there is just ground for so doing. Explanation.-
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provision for alteration of allowance which is ordered to be paid as maintenance 

under section 125 of the Code of Criminal Procedure, 1973. In both the cases it was 

observed that amount of mehr or maintenance should be one to assist divorced woman 

in destitute. There is a human obligation upon the court to charge an amount as 

maintenance which will help the divorced woman to sustain until she gets married 

again. Sections 125 and 127 of Code of Criminal Procedure, 1973 will apply to any 

individual irrespective of his/her religion as these sections are parts of criminal law. 

Despite these two judgments the issue of maintenance of divorced Muslim wife was 

raised in Shah Bano Begum case in 1985. Thus, it became necessary for the Apex 

Court to decide the matter and pronounce a judgment which would be a binding 

authority and will lay the issue to the rest. Five judges Bench heard and decided the 

case even though no question of interpretation of constitutional provision was 

 
If a husband has contracted marriage with another woman or keeps a mistress, it shall be considered to 

be just ground for his wife's refusal to live with him.  

(4) No Wife shall be entitled to receive an allowance from her husband under this section if she is 

living in adultery, or if, without any sufficient reason, she refuses to live with her husband, or if they 

are living separately by mutual consent.  

(5) On proof that any wife in whose favour an order has been made under this section is living in 

adultery, or that without sufficient reason she refuses to live with her husband, or that they are living 

separately by mutual consent, the Magistrate shall cancel the order. 
68 Section 127 Cr.P.C 1973- Alteration in allowance.  

(1) On proof of a change in the circumstances of any person, receiving, under section 125 a monthly 

allowance, or ordered under the same section to pay a monthly allowance to his wife, child, father or 

mother, as case may be, the Magistrate may make such alteration in the allowance he thinks fit : 

Provided that if he increases the allowance, the monthly rate of five hundred rupees in the whole shall 

not be exceeded.  

(2) Where it appears to the Magistrate that, in consequence of any decision of a competent Civil Court, 

any order made under section 125 should be cancelled or varied, he shall cancel the order or, as the 

case may be, vary the same accordingly.  

(3) Where any order has been made under section 125 in favour of a woman who has been divorced by, 

or has obtained a divorce from, her husband, the Magistrate shall, if he is satisfied that- (a) the woman 

has, after the date of such divorce, remarried, cancel such order as from the date of her remarriage;  

(b) the woman has been divorced by her husband and that she has received, whether before or after the 

date of the said order, the whole of the sum which, under any customary or personal law applicable to 

the parties, was payable on such divorce, cancel such order,- (i) in the case where, such sum was paid 

before such order, from the date on Which such order was made,  

(ii) in any other case, from the date of expiry of the period, if any, for which maintenance has been 

actually paid by the husband by the woman;  

(c) the woman has obtained a divorce from her husband and that she had voluntarily surrendered her 

rights to maintenance after her divorce, cancel the order from the date thereof.  

(4) At the time of making any decree for the recovery of any maintenance or dowry by any person, to 

whom a monthly allowance has been ordered to be paid under section 125, the Civil Court shall take 

into account the sum which has been paid to, or recovered by, such person as monthly allowance in 

pursuance of the said order. 
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involved in the case. Justice Y.V. Chandrachud wrote the judgment and the case was 

decided unanimously by five judges Bench. It was held that the previous observation 

in Bai Tahira case and Fuzlunbi case was correct except and to the extent that 

‘payment of mehr money, as a customary discharge is within the cognizance of the 

provision of section 127 of Cr.P.C. 1973. It was held again that a Muslim husband can 

not deny his liability to maintain his divorced wife until she gets re-married. 

Therefore, in absence of payment of maintenance a Muslim wife can always file a suit 

for maintenance under section 125 of Cr.P.C. Alteration of allowance under section 

127 of Cr.P.C. will be allowed by the Court only when the Muslim husband can prove 

that he has already paid enough money as maintenance or is paying some amount as 

maintenance. It was specifically mentioned that ‘mehr’ does not constitute 

‘maintenance’ and can never be regarded as maintenance as the amount of ‘mehr’ is 

so less that it can never assist a divorced Muslim wife to sustain. This judgment 

fortified the previous judgments pronounced in Bai Tahira case and Fuzlunbi case. 

This judgment was undoubtedly a significant step in ameliorating the conditions of 

divorced Muslim wife. Unfortunately this judgment became the victim of political 

concern. Mrs. Indira Gandhi had been assassinated in October 1984. The assassination 

was followed by worst ever communal riots against the Sikh community. Late Rajiv 

Gandhi (the then Prime Minister) then took up the reigns of the nation during this 

disturbed and uncertain time. The Muslim community encashed upon this situation 

and strongly opposed the judgment. Amidst this chaos the Congress government 

passed the Muslim woman (Protection of Rights on Divorce) Act, 1986. 

The enactment of the Muslim women (Protection of Rights on Divorce) Act, 1986 

altered the effect of the Shah Bano case judgment. In this case it has been specifically 

stated that ‘mehr’ shall be paid by the husband for the duration of iddat period69. The 

properties given to the woman during marriage shall also be returned to the woman on 

being divorced. Payment only for iddat period was opposed by the judiciary. 

However, it was altered by the enactment. If the former husband does not pay ‘mehr’ 

or return the property to the wife during the divorce then the wife has the right to file 

an application. However, the Act of 1986 laid down that the magistrate on receiving 

 
69 Section 3 (a) of the Muslim Women (Protection of Rights on Divorce) Act, 1986 

a reasonable and fair provision and maintenance to be made and paid to her within the iddat period by 

her former husband 
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such application shall order the former husband to pay, for once, an amount decided 

by the magistrate.70 

The Act of 1986 went further in absolving Muslim men from their liability to 

maintain divorced wives by laying down that if the divorced wife does not get re-

married then the following persons shall have the liability to maintain her71 

a. Children will have the liability in case they are capable enough to maintain, 

b. In occasion of children not being capable, the magistrate shall order her 

parents to maintain her, 

c. In occasion of her parents being incapable, her relatives who will inherit her 

property shall have the liability to maintain her, 

d. In case all these aforementioned persons are incapable then the magistrate may 

direct the State Wakf Board established under the Wakf Act, 1954 to maintain 

the divorced wife. 

However, the Wakf Act, 1954 does not have any provision to allow the Wakf fund to 

be used for the payment of maintenance to a divorced, destitute woman.  Hence what 

was done by the Judiciary was undone in politics. 

Political response to a judicial pronouncement is not alien to Indian legal system. 

Amendment to Article 368 of the Constitution to India in response to Kesavananda 

Bharti judgment is another example. Removal of fundamental right to property i.e. 

Article 19 1 (f) from the Constitution of India by way of 44th Constitutional 

Amendment was also a reaction to several suits challenging Government’s action of 

acquiring lands. Thus, Indian legal system has often witnessed Constitutional 

amendments or enactments of legislation indirectly nullifying Supreme Court and/or 

High Court’s decision striking down legislation ultra vires to the philosophies 

embedded in the Constitution of India. 

In Daniel Latifi v. Union of India72 the validity of the Muslim Women (Protection of 

Rights on Divorce) Act, 1986 was challenged. This case was presided over by five 

 
70 Section 4 of the Muslim Women (Protection of Rights on Divorce) Act, 1986 laid down provision 

empowering the Magistrate to order for payment of Mahr. 
71 Section 4 of the Act of 1986 absolves Muslim husband from maintaining his divorced wife on 

providing proof of such inability to the Magistrate. Under section 4 (2) of this Act, the Magistrate is 

empowered to order the relatives of divorced Muslim wife to maintain the divorced woman. 
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judges Bench comprising of G.B. Pattanaik J., S. Rajendra Babu J., D.P. Mohapatra 

J., Doraiswamy Raju J., Sivaraj V. Patil J. In this case the Bench unanimously upheld 

the validity of the impugned Act. The Bench further stated that the liability of Muslim 

wife arising out of section 3 (1) (a) of the Muslim Women (Protection of Rights on 

Divorce) Act, 198673 was not confined to iddat period only. Besides the provisions in 

section 3 (1) (a) of the Act of 1986 the husband was required to maintain his divorced 

beyond iddat period with reasonable and fair amount as maintenance. 

The Bench also observed that A divorced Muslim lady who has not remarried and 

who can't keep up herself after iddat period can continue as gave under Section 4 of 

the Act against her family members who are at risk to keep up her with respect to the 

properties which they acquire on her passing as per Muslim law from such separated 

from lady including her kids and guardians. In the event that any of the family 

members being not able to pay support, the Magistrate may coordinate the State Wakf 

Board set up under the Act to pay such upkeep.74 

Immediately after independence and adoption of the Constitution there was not much 

scope of judicial review despite the Constitution of India having provision for the 

same. Judicial Review started entering Indian legal system with the judgment in 

Golaknath Case75. Post Maneka Gandhi period can also be marked as a period with 

increasing judicial review. With this increase judicial activism also increased. 

Political reaction to judicial review of legislation and striking it down consequently 

also became a common feature in the legal system. 

● Cases Related to Freedom of Speech and Expression. 

Right to freedom of speech and expression is always debatable in India and has been 

evolved through judicial pronouncements. In Indian Express Newspaper (Bombay) 

 
72 Daniel Latifi v. Union of India (2001) 7 SCC 740. 
73 Section 3. Muslim Women (Protection of Rights on Divorce) Act, 1986 

Mahr or other properties of Muslim woman to be given to her at the time of divorce.—(1) 

Notwithstanding anything contained in any other law for the time being in force, a divorced woman 

shall be entitled to— (a) a reasonable and fair provision and maintenance to be made and paid to her 

within the iddat period by her former husband; 
74  Section 4 of the Muslim Women (Protection of Rights on Divorce) Act, 1986 laid down that the 

Magistrate can order for payment of maintenance to a person who would inherit on the death of the 

divorced Muslim wife. In case of absence of any such person the order of maintenance could be to the 

Wakf Board. 
75 I.C. Golaknath & Ors. v. State of Punjab AIR 1967 SC 1643. 
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pvt. Ltd. & Ors. v. Union of India76 levying of taxes upon the newspaper was to 

restrict wide circulation of the paper as the imposition of tax hiked the price of paper 

thereby causing reducing its sale. 

In Bennett Coleman’s case A.N. Ray C.J. on behalf of the majority observed that the 

faith of citizen is that political wisdom and virtue will sustain themselves in the free 

market of ideas, so long as the channels of communication are left open. The faith in 

the popular government rests on the old dictum ‘let the people have truth and the 

freedom to discuss it and all will go well’. The liberty of the press remains an ‘Ask of 

the Covenant’ in very democracy……. The newspaper give ideas… The newspaper 

‘give the people the freedom to find out what ideas are correct’.77 

In Bennett Coleman case Mathew J., observed the constitutional guarantee of 

freedom of speech is not so much for the benefit of the press as it is for the benefit of 

the public. The freedom of speech includes within its compass the right of all citizens 

to read and be informed.78 

The Indian Express Newspaper case was heard by three judges Bench consisting of  

Venkataramaiah J., O. Chinnappa Reddy J., A.P. Sen J. The majority view was that 

the newspaper enjoys right to freedom of speech and expression under Article 19 1 (a) 

and right to freedom of carrying on any business, occupation under Article 19 1 (f) of 

the Constitution of India. The right to freedom of speech and expression is free from 

taxes. However, the right to carry on occupation is subject to taxes to be imposed by 

the government. However, such tax must not be such to hinder the running of such 

business. Therefore, the majority upheld the imposition of tax and asked the petitioner 

i.e. the Indian Express Newspaper to pay the taxes in full and final. In this case the 

necessity for authentic information to public for getting the administration 

accountable was acknowledged again. In S.P. Gupta v. Union of India79 the right to 

information was recognized as one of the fundamental rights of citizen by the Apex 

court. The movement demanding legislation in the area of right to information started 

in 1987 which led to the enactment of the Right to Information Act, 2005. However, 

 
76 Indian Express Newspaper (Bombay) Pvt. Ltd. & Ors. v. Union of India AIR 1986 SC 515 
77 Bennett Coleman & Co. & Ors. v. Union of India AIR 1973 SC 109 at 796 
78 Bennett Coleman & Co. & Ors. v. Union of India AIR 1973 SC 109 at 818 
79 S.P. Gupta v. Union of India AIR 1982 SC 149 
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the ground was prepared much before this movement through judicial 

pronouncements. 

Sheela Barse v. State of Maharshtra80 arose due to withdrawal of permission, 

previously given to a journalist Sheela Barse, from interviewing prisoners and tape-

recording the same. The petitioner, a journalist, filed this Writ petition on the ground 

that citizens have the right to know under Article 19 (1) (a) and Article 21 of the 

Constitution of India whether the government was administering prisons in 

compliance with the law. The petitioner also contended that it was the responsibility 

of press to educate people about the present condition of prisons in India. The 

Inspector General of Prison contended that the permission was cancelled because it 

was found that the permission was granted in violation of Maharashtra Prison Manual 

and Rules. It was also contended that the journalist, Sheela Barse, was not employed 

by any responsible newspaper and was a freelance journalist, thus, could not be 

granted any more permission to interview prisoners. This case was heard by Division 

Bench of the Supreme Court comprising of Ranganath Misra J., and M.M. Dutt J. The 

Bench unanimously observed that ‘life’ under Article 21 of the Constitution of India 

meant and included ‘living conditions’ within jail. Citizens have right to know about 

the living conditions of prisons in India. However, such information should not be 

published without being cross checked by the authority. In the garb of information 

citizens must not receive misinformation about administration of prisons in India. 

Rights of prisoners were recognized by the Bench with some restrictions. The 

petitioner was also allowed to put a fresh application to the authority regarding 

interview of prisoners and the authority would allow the same in compliance with the 

law. 

The above discussion emphasizes the paradigm shift from the strict positivist 

conservatism to a clear distinct transaction towards social justice and rising above the 

rigid principles of the letter of the law, the more liberal principle of the spirit of the 

law and demands of the social justice. 

 
80 Sheela Barse v. State of Maharshtra AIR 1987 SC 1514. 
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In M.C. Mehta v. Union of India (Oleum gas leak case)81 the Court observed that with 

the development of a fast changing society, law can not remain static and law must 

develop and law must develop its own principles. 

The post 1978 (Maneka Gandhi v. Union of India82) was also a period of restructuring 

of balance of power between the legislature, executive and the judiciary. It also 

involved structural changes and economic reforms. 

With the shift in legal philosophy in post Maneka Gandhi judgment the Indian 

judiciary emphasizes on evolving concept of human rights in India. Incidentally 

Hon’ble Justice Y.V. Chandrachud was a part of the Bench in most of the cases 

involving human rights issue. His name deserves a special mention in this backdrop 

because he was a part of the Bench in A.D.M. Jabalpur case83 that had decided that 

liberty meant ‘limited freedom’ during emergency. 

● Cases Related to Human Rights Issues 

Charles Sobraj v. Superintendent, Central Jail, Tihar84 instigated the issue of prison 

justice and rights of prisoners in jail. The petitioner served two sentences of long 

imprisonment and recorded one escape and one attempt to commit suicide. The 

petitioner contended that due to barbaric and inhumane treatment by prison authority 

he sought to be shifted to a ward with relaxed rule and with finer foreign prisoners. 

This case was presided over by three judges Bench comprising of V.R. Krishna Iyer 

J., D.A. Desai J. and O. Chinnappa Reddy J. The Bench unanimously dismissed the 

petition on the ground that the petitioner could not prove any legal injury of his rights. 

However, the Bench acknowledged that prisoners are entitled to basic human rights 

and rights guaranteed under part III of the Constitution of India but with some 

restrictions. The Bench observed that prisoners enjoyed all the rights like other 

citizens except those rights lost due to confinement. The Court decided not to interfere 

with the authority regarding prison administration. It was thought to be best to leave 

the matter of classification between dangerous prisoner and ordinary prisoner to the 

prison authority and Court decided to keep itself out of it. 

 
81 M.C. Mehta v. Union of India AIR 1987 SC 965 is also known as Oleum gas leak case. This case is 

discussed in detail under the broad head of ‘Cases related to Environmental Issues’ in this chapter. 
82 Maneka Gandhi v. Union of India AIR 1978 SC 597. 
83 Additional District Magistrate, Jabalpur v. S.S. Shukla AIR 1976 SC 1207. 
84 Charles Sobraj v. Superintendent, Central Jail, Tihar AIR 1978 SC 1514. 
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Sunil Batra v. Delhi Administration85 recognized the urgent need of prison reform in 

India. This case was instituted through a letter sent by the petitioner, a convict under 

death sentence. The letter disclosed inhuman torture upon under-trial prisoners. This 

letter was later on converted to habeas corpus proceeding under Article 32 of the 

Constitution of India. This case was presided over by three judges Bench consisting of 

V.R. Krishna Iyer J., O. Chinnappa Reddy J., R.S. Pathak J. Justice Krishna Iyer (for 

himself and on behalf Justice O. Chinnappa Reddy) with Justice R.S. Pathak 

concurring observed that physical violence and torture of under-trial and convicted 

prisoners implored the Court to intervene. In such a circumstance the Superintendent 

of the prison became liable even though there was no involvement on his behalf. The 

rights of prisoners to be treated humanely within the prison was recognized in this 

case. 

Gopalanachari v. State of Kerala86 case arose out of a letter sent by a prisoner to 

Justice V.R. Krishna Iyer regarding his illegal detention under section 110 of the 

Code of Criminal Procedure, 197387. In response to the Court’s notice Superintendent 

of jail informed that the detenue was detained during night patrolling when he tried to 

hide in verandah of a shop. In his reply the detenue informed the Court that he was 71 

year old and was unable to see properly. Moreover, after his detention he was not 

presented before the Magistrate for 10 days and was also introduced as ‘habitual 

prisoner’. This case was presided over by three judges Bench comprising of V.R. 

Krishna Iyer J., O. Chinnappa Reddy J., and R.S. Pathak J. The Bench in this case 

unanimously observed that section 110 of Cr.P.C., 1973 could not be invoked to 

detain have nots and/or homeless. Constitutional survival of section 110 of Cr.P.C., 

1973 is subjected to its compliance to provision of Article 21 of the Constitution of 

India. The Bench observed that the provision of section 11o could be invoked only 

when the presence of the habitual offender in the society became too dangerous. 

Therefore, calling a person dangerous without having a valid reason amounted to 

stigmatization of the person and was held inhumane by the Court in this case.  

 
85 Sunil Batra v. Delhi Administration AIR 1980 SC 1579. 
86 Gopalanachari v. State of Kerala AIR 1981 SC 674. 
87 Section 110 of the Code of Criminal Procedure, 1973 empowers the Magistrate to take any action in 

respect of a habitual offender after receiving any information as to commission or attempt to commit 

any offence by such habitual offender. 
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In Francis Coralie Mullin v. The Administrator, Union Territory, Delhi88 the Division 

Bench of the Supreme Court, comprising of P.N. Bhagwati J. and S.M. Fazl ali j., 

distinguished between preventive detention and punitive detention. It was observed by 

the Bench that ‘punitive detention’ was inflected to punish a person who is found 

through judicial process to have committed an offence. ‘Preventive detention’ was 

inflicted to pre-empt a person from committing an offence. Preventive detention is not 

allowed in many countries because it allows the executive to detain an individual 

without any judicial process. However, the Constitution of India allows preventive 

detention. This issue arose because a detenue was restricted from having an interview 

with counsel of his choice. The Bench observed that restricting a detenue from 

interviewing his counsel was violative of Article 14 and Article 21 of the Constitution 

of India. It was also observed that rights of a detenue in punitive detention is wider 

than the rights of detenue of preventive detention. However, a detenue of preventive 

detention also has a right and can not be denied basic rights as permitted under the 

Constitution of India. 

Olga Tellis v. Bombay Municipal Corporation & Ors.89 is another significant case 

widening the scope of human right jurisprudence in India. By virtue of section 314 of 

the Bombay Municipal Corporation Act, 1888 the State of Maharashtra and the 

Bombay Municipal Corporation 1981 took a decision to evict all the pavement 

dwellers and slum dwellers and to deport them to their actual place or locate them 

outside the city. Following such order the Bombay Municipal Corporation demolished 

some of the huts of pavement dwellers against which there was a suit before the High 

Court of Bombay. In that suit the petitioners representing pavement dwellers 

conceded before the High Court that they could not claim any right to put up huts on 

the pavement and also undertook that the pavement would be vacated on or before 

15th October, 1981. However, another writ petition was filed before the Supreme 

Court of India under Article 32 of the Constitution of India as Olga Tellis v. Bombay 

Municipal Corporation and Ors. The petitioner representing pavement dwellers 

contended that- 

 
88 Francis Coralie Mullin v. The Administrator, Union Territory, Delhi AIR 1981 SC 746. 
89 Olga Tellis v. Bombay Municipal Corporation & Ors AIR 1986 SC 180. 
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a. The procedure under section 314 of the Bombay Municipal Corporation Act, 

1888 regarding eviction of pavement and slum dwellers were arbitrary as it did 

not give any prior notice for such eviction, 

b. Evicting a pavement dweller from his habitat amounts to depriving him of his 

right to livelihood, which is comprehended in the right guaranteed by Article 

21 of the Constitution that no person shall be deprived of his life except 

according to procedure established by law,  

c. Eviction of pavement and slum dwellers by the State of Maharashtra and the 

Bombay Municipal Corporation amounted to violation of rights guaranteed 

under Article 19 1 (g) of the Constitution of India. 

The Respondent contended that the petitioner must be estopped from claiming any 

right for the pavement and slum dwellers as the pavement and slum dwellers 

conceded before the High Court of Bombay that they would not claim any right and 

undertook to vacate the same. The respondent also contended that the pavement and 

highways are public property, therefore, can not be used for private purposes.  

Olga Tellis case was heard by five judges Bench consisting of Y.V. Chandrachud 

C.J., Fazl Ali J., V. D. Tulzapurkar, O. Chinnappa Reddy J., A. Varadarajan J. This 

Bench observed that there can not be any estoppels against the rights guaranteed 

under the Constitution of India. Therefore, the pavement and slum dwellers still had 

rights protected under part III of the Constitution even though they forwent their 

rights and undertook to vacate the place in question. 

A wider interpretation was given to right to life and liberty guaranteed under Article 

21 of the Constitution of India. The Bench pointed out State’s responsibility to 

provide adequate means of livelihood to its citizens required under Article 39 (a)90 

and provision of public assistance in certain cases by the state under Article 41 of the 

Constitution of India91. The Directive Principles of State Policy was interpreted in the 

 
90 Article 39 of the Constitution of India- Certain Principles of Policy to be followed by the State- The 

state shall in particular, direct its policy towards securing- 

(a) That the citizens, men and women equally, have the right to adequate means of livelihood. 
91 Article 41 of the Constitution of India- Right to work, to education and to public assistance in certain 

cases  

The State shall, within the limits of its economic capacity and development, make effective provision 

for securing the right to work, to education and to public assistance in cases of unemployment, old age, 

sickness and disablement, and in other cases of undeserved want 
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light of Article 21 and it was observed by the Bench that right to life and liberty 

means adequate means of livelihood which led to dignified way of living. The Bench 

considered the fact that property for public purpose can not be used for private 

purposes. Therefore, the pavement and slum dwellers committed tort by encroaching 

the pavements which was created for public use. Therefore, from that point of view 

these dwellers have committed tort. However, the law of tort requires that for a tort 

like trespassing the force to evict the trespasser must not be more that what is required 

and reasonable in that situation. Therefore, the Court asked the Bombay Municipal 

Corporation to give dwellers time and prior notice for eviction. The State government 

was also asked to arrange resettlement of evicted dwellers according to 1976 census 

data.   

The meaning of life under Article 21 of the Constitution of India was interpreted as 

‘dignified’ way of life by the three judges Bench (consisting of P.N. Bhagwati J., R.S. 

Pathak J., and A.N. Sen J.) of the Supreme Court in Bandhua Mukti Morcha v. Union 

of India & Ors.92 The Bench observed that the right guaranteed under Article 21 of 

the Constitution of India derives its rationale from Article 39 (e), 39 (f), 41 and 4293 

of the Constitution of India. In post 1978 the Indian Judiciary took a stand that the 

DPSP must go hand in hand with the fundamental rights in order to promote social, 

economic and political welfare of people as stated in Article 38 of the Constitution of 

India. This period is undoubtedly a period of evolution of human rights jurisprudence 

in India. 

● Cases Dealing with Environmental issues 

The first initiative to protect environment and to spread the awareness regarding 

environment protection was taken for the first time in 1972. United Nations 

Conference on Human Environment, also known as Stockholm Conference, was the 

first global environment conference that dealt with issues like how to address the 

challenge of preserving and enhancing human environment. The Stockholm 

Declaration espoused broad environmental policy goal to protect and preserve human 

 
92 Bandhua Mukti Morcha v. Union of India & Ors. AIR 1984 SC 802. 
93 Article 42 of the Constitution of India- Provision for just and humane conditions of work and 

maternity relief  

The State shall make provision for securing just and humane conditions of work and for maternity 

relief 
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environment. India was one of the signatories of Stockholm Conference. However, in 

India the Stockholm Declaration did not get implemented automatically unless the 

Indian Parliament enacts a law owing to its obligation as signatory of the same. 

Article 253 of the Constitution of India empowers the Parliament to enact law giving 

effect to any international treaty, convention or agreement.94 

The first Indian legislation dealing with environment was the Water (Prevention and 

Control of Pollution) Act, 1974. In 1976 the then Prime Minister of India, Mrs. Indira 

Gandhi, inserted article 48 A and article 51 A (g) through the 42nd Amendment to the 

Constitution of India. These articles deal with following issues respectively- 

Article 48 A of the Constitution of India makes it obligatory for the government to 

protect forest areas and preserve wild life. The government must strive to improve the 

condition of the environment. 

Article 51 A (g) of the Constitution of India makes it the fundamental duty of every 

Indian citizen to protect and improve the natural environment including forests, lakes, 

rivers, wild lives and to have compassion for the same. 

The environmental law jurisprudence in India developed to a remarkable extent 

during 1980s. Post Stockholm Conference (i.e. post 1972) India tried to implement 

principles of international conventions regarding environmental protection through 

national enactments. However, Indian judiciary has its own share of contribution in 

evolving the environmental law in India. It was after Bhopal gas leak disaster that the 

Indian legal system felt that conventional methods would no longer be enough to 

protect the environment when the society was scientifically and technologically 

developed. All these provisions were there either in the Constitution of India or in the 

Bare Act. India faced its first environmental disaster on 2nd December, 1984. On the 

brink of this disaster the Indian legal system stood unprepared and without a proper 

legal framework to deal with the determining liability for such disaster and the 

victims of the disaster.  

 
94 Article 253 of the Constitution of India 

Legislation for giving effect to international agreements Notwithstanding anything in the foregoing 

provisions of this Chapter, Parliament has power to make any law for the whole or any part of the 

territory of India for implementing any treaty, agreement or convention with any other country or 

countries or any decision made at any international conference, association or other body. 
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The Union Carbide (India) Ltd. (UCIL) was a sister concern of Union Carbide 

corporation (UCC, a corporation based in U.S.A.) owned and based in Bhopal. On 2nd 

December, 1984 at night MIC gas (Methyl Isocyanate), considered to be the most 

toxic gas, escaped from the tanks where it was stored. The wind blew the fumes into 

hutments near the plant and affected residents of the entire city. About 4000 people 

lost their lives and about ten thousand people were affected to various degrees of 

seriousness. The entire country including the Indian judiciary was without any clue as 

to how to determine the liability of the corporation. At that point of time the only 

principle determining the liability for any such accident was ‘Strict Liability’. 

However, any individual can be made liable under strict liability only when injury or 

death caused due to the non-natural use of land. This strict liability came with 

following exceptions- 

a. Act of god, 

b. Wrongful act of a third party, 

c. Plaintiff’s own fault. 

In several suits filed against the corporation it was contended by the corporation that it 

could not be made liable as the escape of lethal gas was an act of god. Thus, in such 

situation the Indian legal system was left with only one option to deal with it was to 

compensate the victims. The Bhopal Gas Leak Disaster (Processing of Claims) Act, 

1985 was enacted (in 29th March, 1985) in order to compensate the victims of Bhopal 

gas tragedy case. On 4th December, 1985 similar incident like Bhopal gas leak 

happened in one of the units of Shriram Foods and Fertilizers in Delhi. Following this 

incident M.C. Mehta, an environmental activist and a lawyer, filed a P.I.L. before the 

Supreme Court of India under Article 32 of the Constitution of India. This case is 

known as Oleum gas leak case. 

M.C. Mehta v. Union of India95 or Oleum Gas Leak case shaped the environmental 

law jurisprudence in India to a large extent. In this case M.C. Mehta filed the PIL 

seeking a direction from the court for closure of various units of Shriram Food and 

Fertilizers on the ground that they involved hazardous substances and posed a threat 

to the community. Oleum gas leak case was heard by five judges Bench consisting of 

P.N. Bhagwati C.J., Rangnath Mishra J., G.L. Oza J., M.M. Dutt J., K.N. Singh J. 

 
95 M.C. Mehta v. Union of India AIR 1987 SC 1086. 
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This case was crucial to the Bench to decide as a similar incident, probably with more 

serious consequences, was left undecided. The respondent pleaded that there was no 

liability of the respondent following the ‘act of god’ exception of strict liability. Strict 

Liability rule was evolved in Rylands v. Fletcher case by the English legal system. 

The Hon’ble Chief Justice of India Justice P.N. Bhagwati on behalf of the Bench 

observed that situation faced by Indian legal system was unique and required a 

different response. Strict liability principle was evolved in 1868 by the English legal 

system when the technology was not this much developed and industrial units did not 

involve this much of technology. Thus, in 20th century an industrial enterprise, 

involving all the technologically advanced machinery, causes any injury or death due 

to the hazardous substances handled by the enterprise then the enterprise poses 

absolute and non-delegable duty to the community to compensate. This absolute 

liability principle made the enterprise liable irrespective of the fact that the enterprise 

took all the reasonable care and the harm occurred without any negligence on the part 

of the enterprise. The Absolute Liability Principle was undoubtedly an unique 

development in the area of environmental law. 

 By virtue of the Bhopal Gas Leak Disaster (Processing of Claims) Act, 1985 the 

Indian government filed a suit on behalf of the victims before the U.S. District Court 

against the Union Carbide Corporation holding it liable for the Bhopal gas leak 

disaster claiming compensation for the same. However, the U.S. Court transferred the 

case to the Indian Court on the plea of forum-non-conveniens by the UCC. The case 

was transferred to Bhopal District Court which ordered the UCC and UCIL for the 

payment of Rs. 350 crores as compensation to the victims. The UCC filed an appeal 

before the High Court of Madhya Pradesh which reduced the compensation amount to 

Rs. 250 crores. Both Union of India and the UCC preferred an appeal before the 

Supreme Court of India through S.L.P. challenging the decision of the High Court of 

Madhya Pradesh in 1989. The SLP was granted and Union Carbide Corporation v. 

Union of India & Ors.96 was heard by five judges Bench consisting of R. Pathak J., E. 

Venkatramiah J., M. Venkatachaliah. J., N. Ojha J., R. Mishra J. On 14th February, 

1989 the Bench ordered for overall settlement of the claims in the suit for 470 million 

 
96 Union Carbide Corporation v. Union of India & Ors 1989 3 SCR 128. 
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U.S. Dollar and consequently terminated all the civil and criminal charges against 

UCC and UCIL. 

Meanwhile Charan Lal Sahu v. Union of India97 questioned the validity of Bhopal 

Gas Leak Disaster (Processing of Claims) Act, 1985. Charan Lal Sahu case was heard 

by five judges Bench consisting of S. Mukherji C.J., K.N. Singh J., S. Ranganathan J., 

A.M. Ahmadi J., K.N. Saikia J.  

Section 3(1) of the Bhopal Gas Leak Disaster (Processing of Claims) Act, 1985 

empowered the Central Government acting as parens patriae98  to represent victims of 

Bhopal gas tragedy in any suit having this cause of action. It was argued by the 

petitioner this provision takes away individual right of victim to sue the multinational 

corporation liable for this accident. The court observed that empowering the Union of 

India to represent all the victims of Bhopal gas tragedy is constitutional unless there is 

any explicit provision in the Constitution of India prohibiting the same. Ranganathan 

J. (for himself and A.M. Ahmadi j. concurring) observed that most of the victims were 

either illiterate, or financially incapable of continuing the suit. Therefore, substitution 

of victims with the Union of India did not amount to deprivation. It was shouldering 

of  the responsibility by the Central government.  

It was pleaded by the petitioners that the Act of 1985 does not have provision of 

interim relief. Therefore, victims have to wait till the pronouncement of the final 

judgment. On this point Mukherji C.J. observed for himself and Saikia J., while K.N. 

Singh J., concurred that the Central Government must have provision for sustenance 

and maintenance of victims till the final execution of the case. Since most of the 

victims are poor and impoverished the Central government is under obligation to pay 

interim amount for their sustaining. Section 9 and 10 of the Act of 1985 were referred 

by these three judges in order to show that the Act itself does not include anything to 

negate the idea of interim payment by the Central Government99. It was observed that 

 
97 Charan Lal Sahu v. Union of India AIR 1990 SC 1480. 
98 Parens patriae means the principle that political authority carries with it the responsibility for such 

protection. 
99 9. Power to frame a Scheme.—(1) The Central Government shall, for carrying into effect the 

purposes of this Act, frame by notification in the Official Gazette a Scheme as soon as may be after the 

commencement of this Act. (2) In particular and without prejudice to the generality of the provisions of 

sub-section (1), a Scheme may provide for all or any of the following matters, namely:— (a) the 

registration of the claims under the Scheme and all matters connected with such registration; (b) the 
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the Act of 1985 does not say anything against liberal interpretation of aforementioned 

two sections. This can legitimately be termed as ‘constructive intuition’. Ranganathan 

J., and Ahmadi J., dissented to this view and held that it is true that victims require 

immediately compensation, but making Central Government liable to pay interim 

compensation till the final execution of the suit will put the government in uncertain 

circumstances. It will be unnecessary burden upon the government to make it 

distribute interim compensation to the victims without knowing what will be the 

outcome of the suit. The Bhopal Gas Leak Disaster case was reopened in the Supreme 

Court contending that it did not have jurisdiction to withdraw criminal charges against 

UCC and UCIL. Union Carbide Corporation etc. etc. v. Union of India100 reopened 

the case in 1991.101 

 
processing of the claims for securing their enforcement and matters connected therewith; (c) the 

maintenance of records and registers in respect of the claims; (d) the creation of a fund for meeting 

expenses in connection with the administration of the Scheme and of the provisions of this Act; (e) the 

amounts which the Central Government may, after due appropriation made by Parliament by law in 

that behalf, credit to the fund referred to in clause (d) and any other amounts which may be credited to 

such fund; (f) the utilisation, by way of disbursal (including apportionment) or otherwise, of any 

amounts received in satisfaction of the claims; (g) the officer (being a judicial officer of a rank not 

lower than that of a District Judge) who may make such disbursal or apportionment in the event of a 

dispute; (h) the maintenance and audit of accounts with respect to the amounts referred to in clauses (e) 

and (f); (i) the functions of the Commissioner and other officers and employees appointed under 

section 6. (3) Every Scheme framed under sub-section (1) shall be laid, as soon as may be after it is 

framed, before each House of Parliament, while it is in session, for a total period of thirty days which 

may be comprised in one session or in two or more successive sessions, and if, before the expiry of the 

session immediately following the session or the successive sessions aforesaid, both Houses agree in 

making any modification in the Scheme or both Houses agree that the Scheme should not be framed, 

the Scheme shall thereafter have effect only in such modified form or be of no effect, as the case may 

be; so, however, that any such modification or annulment shall be without prejudice to the validity of 

anything previously done under that Scheme. 

10. Removal of doubts.—For the removal of doubts, it is hereby declared that— (a) any sums paid by 

the Government to a claimant otherwise than by way of disbursal of the compensation or damages 

received as a result of the adjudication or settlement of his claim by a court or other authority, shall be 

deemed to be without prejudice to the adjudication or settlement by such court or other authority of his 

claim to receive compensation or damages in satisfaction of his claim and shall not be taken into 

account by such court or other authority in determining the amount of compensation or damages to 

which he may be entitled in satisfaction of his claim; (b) in disbursing under the Scheme the amount 

received by way of compensation or damages in satisfaction of a claim as a result of the adjudication or 

settlement of the claim by a court or other authority, deduction shall be made from such amount of the 

sums, if any, paid to the claimant by the Government before the disbursal of such amount. 
100 Union Carbide Corporation etc. etc. v. Union of India AIR 1992 SC 248. 
101 Union Carbide Corporation etc. etc. v. Union of India AIR 1992 SC 248 was combination of 

several review petitions under article 137 seeking review of the settlement agreement arising out of 

Bhopal gas leak case in 1989 and a writ petition under article 32 of the Constitution of India. 
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The Bhopal Gas Leak Disaster case 1992 was heard by five judges Bench consisting 

of Ranganath Mishra C.J., K.N. Singh J., M.N. Venkatachaliah J., A.M. Ahmadi J., & 

N.D. Ojha J. This case was instituted to deal with the following issues- 

a. Whether withdrawing of criminal proceeding against UCC and UCIL was 

illegal? 

b. Whether the Union of India on behalf of the victims of Bhopal gas tragedy can 

settle the issue with UCC and UCIL and determine the quantum of 

compensation? 

c. Whether it was under the jurisdiction of the Supreme Court of India to 

terminate any criminal proceeding against a party? 

d. Whether the settlement is vitiated for want of ‘fairness-hearing’?  

e. Whether the Union of India shall be made liable to bear the shortfall in the 

compensation to be paid by the UCC? 

The Bench unanimously decided that the Supreme Court had the jurisdiction to decide 

the matter through settlement and to quash all the criminal proceedings against the 

accused. Venkatachaliah J., in his concurrent judgment explained that under Article 

142 (1) of the Constitution of India the Supreme Court in exercise of its jurisdiction 

may pass such decree or make such order as is necessary for doing complete justice in 

any cause or matter pending before it. Such order or decree so passed shall be 

enforceable through out the territory of India.  

To the question whether the Union of India can settle the case and fix the quantum of 

the compensation on behalf of the victims the Bench unanimously decided that the 

Union of India can do that. Venkatchaliah J. further stated that Union of India was 

dominus litis in this case. Therefore, the Union of India had the right to compromise 

and fix the quantum of compensation on behalf of the victims of Bhopal gas tragedy. 

Criminal case was instituted before the Chief Judicial Magistrate, Bhopal in 1987. 

Charges against UCC and UCIL were framed under section 304A, 336, 337 and 338 

of the Indian Penal Code, 1860102. Offence under section 304A of IPC, 1860 is 

 
102 Section  304A of IPC, 1860  Causing death by negligence.—Whoever causes the death of any 

person by doing any rash or negligent act not amounting to culpable homicide, shall be punished with 

imprisonment of either description for a term which may extend to two years, or with fine, or with 

both. 



166 
 

bailable. Offences under section 337 and 338 of IPC, 1860 are compoundable. These 

charges were quashed by the Supreme Court in Bhopal gas tragedy case of 1989. In 

the Bhopal gas tragedy case of 1992 the court unanimously decided that charges 

against UCC and UCIL were compoundable in nature therefore it could be settled as 

was done by the Apex Court in 1989. Since the Union of India is dominus litis the 

Indian government can expedite the compromise. The settlement was not vitiated for 

‘fairness-hearing’ either.  

On the question regarding liability of the Indian government to bear the shortfall in 

the amount of compensation Ahmadi J. dissented with Venkatachaliah J. 

Venkatachaliah J., observed that the amount of compensation has been decided after 

taking due care. However, the Indian government can not escape its liability. He 

ordered the government to introduce insurance scheme covering injuries to occur with 

eight years from the date of this judgment in order to provide benefit to the future 

generation. The number of persons to be covered under this insurance benefit shall be 

about one lakh person. The premia shall be paid out of settlement fund. Ahmadi J., 

dissented to this view stating that there was no justification to make the Union of 

India liable for negligence done by the UCC and/or UCIL. 

Rural Entitlement Litigation Kendra v. Union of India103 (Doon Valley case) is a writ 

petition in which lime stone quarries in Dehradun mining area was questioned. During 

the pendency of the writ petition the court appointed a Committee under the head of 

D.N. Bhargava to submit the report regarding the then status of lime stone quarry in 

the mining area. This case was heard by three judges Bench consisting of P.N. 

 
Section 336 of IPC, 1860. Act endangering life or personal safety of others.—Whoever does any act so 

rashly or negligently as to endanger human life or the personal safety of others, shall be punished with 

imprisonment of either description for a term which may extend to three months, or with fine which 

may extend to two hundred and fifty rupees, or with both. 

Section 337 of IPC, 1860. Causing hurt by act endangering life or personal safety of others.—Whoever 

causes hurt to any person by doing any act so rashly or negligently as to endanger human life, or the 

personal safety of others, shall be punished with imprisonment of either description for a term which 

may extend to six months, or with fine which may extend to five hundred rupees, or with both. 

Section 338 of IPC 1860. Causing grievous hurt by act endangering life or personal safety of others.—

Whoever causes grievous hurt to any person by doing any act so rashly or negligently as to endanger 

human life, or the personal safety of others, shall be punished with imprisonment of either description 

for a term which may extend to two years, or with fine which may extend to one thousand rupees, or 

with both. 
103 Rural Entitlement Litigation Kendra v. Union of India AIR 1985 SC 652. 
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Bhagwati J., A.N. Sen J., and Rangnath Misra J. The judgment was written by Justice 

Bhagwati for himself and on behalf of other two judges.  

The Committee divided lime stone quarry on the basis of its effect of ecological 

balances. Category ‘A’ comprises of those quarries which did comparatively less 

damage. Category ‘B’ comprises of quarries which did more harm. Category ‘C’ 

quarries were asked to be closed down. 

On receiving the Bhargava Committee Report the Bench unanimously decided to 

close down quarries listed under category ‘C’. Category ‘B’ quarries were decided to 

not be reopened until the submission of report headed by D. Bandyopadhyay, 

Secretary, Department of Rural Development, Ministry of Agriculture, Government 

of India, which the court set up. It was also ordered that priority would be given while 

granting of lease for any limestone or dolomite quarry by the Central government or 

U.P. State government to those lessees who were effected because of closing down of 

limestone quarry. Closed down quarries must be reclaimed by the government and 

afforestation and soil conservation program will have to be taken up. 

M.C. Mehta v. Union of India104 also known as Kanpur tanneries case was filed by 

M.C. Mehta a public spirited person highlighting Ganga water pollution due to 

tannery industries along the bank of Ganga river in Kanpur. This case was heard by 

the Division Bench of the Supreme Court consisting of E.S. Venkataramiah J., and 

K.N. Singh J. The Bench issues some directions for municipal bodies of Kanpur and 

industries responsible for water pollution. The Bench allowed the petition contending 

that even though the petitioner, M.C. Mehta, is not the riparian owner but he is 

interested in protecting and preserving water for those who make use of the water 

flowing through the effected area. The Bench pointed out that no substantial action is 

taken to reduce water pollution even though the legislature imposed this duty upon the 

government. Quantity of sewage water discharged into Ganga river from tanneries 

located in and around Kanpur was the highest in whole of State of Uttar Pradesh. The 

Nagar Mahapalika of Kanpur was ordered by the Court to take responsibility to deal 

with the water pollution in Kanpur. The Nagar Mahapalika was also asked to take 

action under the Uttar Pradesh Nagar Mahapalika Adhiniyam, 1959, increase the size 

of sewers and to build urinals for labourers. The High Court was directed not to quash 

 
104 M.C. Mehta v. Union of India AIR 1988 SC 1115. 
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any criminal charge against any industrialist if that charge was imposed by a Board 

constituted under the water (Prevention and Control of Pollution) Act, 1974. It was 

also directed by the Supreme Court that no further industrial license would be granted 

if the minimum requirements for environmental protection are not abided by. The 

Bench also ordered for closing down of tanneries that did not set up treatment plant 

for treating its harmful effluents before discharging it into the water. 

The period from 1978 to 1991 is a period of many transformations and evolution of 

new principles in Indian legal system. This period has witnessed growing importance 

for individual rights. Indian judiciary became active to provide protection of 

fundamental rights guaranteed to individual under the Constitution of India. It is 

because of judicial activism that ‘absolute liability’ principle has evolved. 

Nevertheless, political reaction and responses from legislature to judicial 

pronouncements remains the same during this period. Enactment of the Muslim 

Women (Protection of Rights on Divorce) Act, 1986 was a response from the 

legislature to the Shah Bano judgment. With the increase in judicial activism the 

ongoing debate of the day is on the question regarding who has the authority to 

provide the valid law. Whether judges make the law or declare the law. The other 

important shift was that focus of law shifted from the letter of the law (command) to 

the spirit of the law. The functional aspect of law came into focus. The combination 

of the spirit of the law and the function of the law made space for judicial activism.  

The authority to enact law was no longer upon the legislature only. Judicial 

pronouncement or precedent is also regarded as a source of valid law. The 

transformation is all about shifting of focus from law making institution to law 

applying institution. Analytical positivism, which dominated the Indian legal 

philosophy during 1950-1978, is no longer influenced the judicial pronouncement. 

Legal positivism of H.L.A. Hart becomes dominant in the Indian legal philosophy. 

Therefore, the researcher is of the opinion that India continued to be influenced by the 

Positivist school of law but the shift was from Austin, Bentham combine school to 

H.L.A. Hart’s thinking combined with Poundian social engineering. 

This period focused on providing effective protection to fundamental rights by 

judicial activism. Through judicial activism the judiciary has shown that in order to 

maintain balance between competing interests in the society the fundamental rights 
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and directive principles of state policy must go hand in hand. India, in this phase, 

neither follows legislative supremacy nor judicial supremacy. It has embraced a 

different model of right protection. This model is known as the ‘new commonwealth 

model of constitutionalism’.105 

The judiciary expanded the scope of judicial review to give wider connotation to 

fundamental rights. Nevertheless, political reaction and/ or reaction from the 

Parliament to judicial pronouncements were also visible in this period. However, the 

significant contribution of this period is recognition of judiciary by the Indian legal 

system as a valid source of law. 

 

 
105 Chintan Chandrachud, Balanced Constitutionalism, 1-30, (OUP, New Delhi, 1st Edition, 2017) 
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of India (1989) 

  R.S. PATHAK 

E.S. VENKATARAMIAH 

M.N. 

VENKATACHALIAH 

N. D. OJHA 

RANGANATH MISRA 

 

33.  Union Carbide 

Corporation v. Union 

Of India (Bhopal Gas 

Leak Case) (1989) 

  R.S. PATHAK 

E. S.VENKATARAMIAH 

M.N. 

VENKATACHALIAH 

N. D. OJHA 

RANGANATH MISRA 

 

34.  Charanlal Sahu v. 

Union Of India (1990) 

S. MUKHERJI 

K.N. SAIKIA 

K.N. SINGH 

 S. RANGANATHAN 

A.M. AHMADI 

 

35.  Union Carbide 

Corporation v. Union 

Of India (Challenging 

S.C. Decision Of 

  RANGANATH MISRA 

K.N. SINGH 

M.N. 

VENKATACHALIAH 

 



 

 

 

 

STAND TAKEN BY SUPREME COURT JUDGES IN CASES DEALT WITH IN THIS CHAPTER 

SL 

NO 

NAME OF CASES APPROVES OF CIVIL 

LIBERTY 

APPROVES OF 

ECONOMIC LIBERTY 

OF PERSON  

DISAPPROVES CIVIL 

LIBERTY 

DISAPPROVES 

ECONOMIC 

LIBERTY OF 

PERSON 

 

177 
 

Quashing Criminal 

And Civil Charge 

Against Ucc) (1992) 

A.M. AHMADI 

N.D. OJHA 

36.  Sub Committee Of 

Judicial Accountability 

v. Union Of India 

(1992) 

B.C. RAY 

M.N. 

VENKATACHALIAH 

S.C. AGRAWAL 

J.S. VERMA 

 L.M. SHARMA  

37.  C. Ravichandran Iyer 

v. Justice A.M. 

Bhattacharjee 

K. RAMASWAMY 

B.L. HANSARIA 

   

38.  Daniel Latifi v. Union 

of India (2001) 

G.B. PATTANAIK 

S. RAJENDRA BABU 

D.P. MOHAPATRA 

DORAISWAMY RAJU 

SIVARAJ V. PATIL 
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JUDGES CLASSIFIED ACCORDING TO GADBOI Jr. CLASSIFICATION IN THIS CHAPTER 

 

CLASSICAL 

CONSERVATIVE 

MODERN 

CONSERVATIVE 

CLASSICAL LIBERAL MODERN LIBERAL AMBIVALENT 

P.S. KAILASAM A. VARADARAJAN P.N. BHAGWATI V. D. TULZAPURKAR NOT FOUND ANY 

M. VENKATACHALIAH A.D. KOSHAL Y.V. CHANDRACHUD N. D. OJHA 

JASWANT SINGH  D.A. DESAI A. AHMADI 

A.P. SEN  S.M. FAZL ALI S. RANGANATHAN 

A.C. GUPTA  O.C. REDDY  

N.L. UNTAWALIA  V.R. KRISHNA IYER  

L. M. SHARMA  R.S. PATHAK  

  BAHARUL ISLAM  

  RANGANATH MISHRA  

  E.S. VENKATARAMIAH  

  A.N. SEN  

  K.N. SINGH  

  G.L. OZA  

  M.M. DUTT  

  S. MUKHERJEE  

  K.N. SAIKIA  

  M.H. KANIA  

  B.C. RAY  
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  KULDIP SINGH  

  S.C. AGARWAL  

  J.S. VERMA  

  B.L. HANSARIA  

  K. RAMASWAMY  
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It may be recalled that the present chapter deals with a period from 1978 to 1991. In 

this chapter the researcher has inter alia studied and analyzed voting behavior of thirty 

five judges in thirty six Supreme Court cases. Like George H. Gadboi Junior the 

researcher also tried to correlate the voting pattern of the Supreme Court judges and 

the philosophy that the pattern seems to indicate. However, the criteria chosen by the 

researcher for the work differs from the criterion mentioned by George H. Gadboi in 

his article Indian Judicial Behaviour106. The criterion chosen by Gadboi jr. in 

economic category is individual property right but in this chapter the researcher has 

taken into account economic power, policy and property/ economic right of persons 

(both legal person and natural person) has been considered. The researcher has 

created a separate category called ‘Ambivalent Group’ where the stand taken by the 

judge is not clear and consistent. It appears that he is sitting on the fence. 

Voting behavior of judges have been observed basing upon the following factors- 

a. Disapproving civil liberty, 

b. Approving civil liberty, 

c. Disapproving economic liberty, 

d. Approving economic liberty. 

In this backdrop it is important to mention that a judge showing his approval or 

disapproval for economic liberty does not necessarily manifest his views towards 

socialistic economy of India. Nevertheless, economic liberty vis-à-vis economic 

policy of the Indian government has been studied at length for this work. 

Judges of the Supreme Court have been positioned under the following categories on 

the basis of their manifestation of voting behavior in abovementioned twenty three 

cases. These categories are- 

i. Classical Liberal, 

ii. Classical Conservative, 

iii. Modern Liberal, 

iv. Modern Conservative, 

v. Ambivalent. 

 
106George H. Gadboi Jr., Indian Judicial Behaviour, 5 (3/5) Economic and Political weekly 149-166 

(1970) 
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The appendix to this chapter shows the table of such detailing.  

Classical liberal are those judges who have manifested approval for both the civil and 

economic liberty. Judges under this category are- P.N. Bhagwati, D.A. Desai, S.M. 

Faizal Ali, O. C. Reddy, V.R. Krishna Iyer, R.S. Pathak, Baharul Islam, R. Mishra, 

Venkataramiah, A.N. Sen, K.N. Singh, G.L. Oza, M.M. Dutt, S. Mukherji, K.N. 

Saikia, B.C. Ray, Kuldip Singh, M.H. Kania, S.C. Agrawal, J.S. Verma, B.L. 

Hansaria, K. Ramaswamy and Y.V. Chandrachud JJ. Out of thirty six judges twenty 

three judges were under the category of Classical Liberal. 

During 1978-1991 from amongst thirty six judges twenty three judges i.e. 63.8% 

belong to Classical Liberal group compared to 47.73% judges in this group during 

1950-1978. 

Post 1978 justice P.N. Bhagwati showed his approval for civil and economic liberty. 

However, deviation to this trend occurred in cases like Minerva Mills, Waman Rao 

and Ambika Prasad case. All these three cases involved acquisition of land by the 

Government. In Fertilizer Corporation Kamgar Union (Regd.) Justice Bhagwati 

approved economic liberty of the company i.e. the legal person. Therefore, from the 

voting behavior of Justice Bhagwati in cases related to economic liberty shows Justice 

Bhagwati’s approval of government restriction of property right to uphold the 

socialist economy in India. Justice V.R. Krishna Iyer has been put in classical liberal 

group. However, his voting behavior changed in Waman Rao and Ambika Prasad 

case. The change in voting behavior also shows Justice Iyer’s approval of government 

restriction upon property right. Y.V. Chandrachud has been positioned in classical 

liberal. However, in Bachan Singh and Mithu v. State of Punjab he disapproved civil 

liberty upholding constitutional validity of the death penalty. These judges were 

therefore pro-poor. The activism approved of civil liberty within socialist framework. 

Voting behaviour of Justice Y.V. Chandrachud shows that post 1978 Justice 

Chandrachud became liberal in his approach. However, in cases related to death 

penalty Justice Chandrachud shows conservative approach because he supported 

death penalty in rarest of rare cases. In A.K. Roy case (1982) Justice Chandrachud 

(along with P.N. Bhagwati, V.D. Tulzapurkar, D.A. Desai) observed that fundamental 

rights of citizens could be violated through Presidential declaration of Ordinance. 
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S.M. Fazl Ali and O. C. Reddy have been put into classical liberal group. However, 

both of them approved death penalty in Mithu v. State of Punjab which in turn puts 

restriction upon civil liberty. R.S. Rathak and R. Mishra JJ. both have approved civil 

and economic liberty. However, in UCC v. U.O.I (1989 3 SCR 128) both the judges 

terminated all the criminal and civil charges against the Union Carbide Corporation 

(UCC). Though the Bench ordered for overall settlement of the claim of victims of 

Bhopal gas tragedy the termination of criminal and civil charge against UCC 

amounted to disapproval of civil liberty of victims of Bhopal gas tragedy. There was 

an element of truth in that the destitute illiterate people living in slum area would not 

be able to fight their claims against financial giants like the UCC. But those who 

could fight for their claim also lost that opportunity because of the judgment. Justice 

K.N. Singh was in Bench of Shriram Foods and Fertiliser case (Oleum gas leak case). 

This Bench in this case formulated the principle of  ‘absolute liability’ of the owner in 

cases of environmental disaster. Justice K.N. Singh in Charanlal Sahu (1990) case 

ordered the Central Government for the payment of relief for maintenance and 

sustenance of victims of Bhopal gas leak case till the final disposition of the issue. 

However, Justice K.N. Singh upheld Supreme Court’s decision of termination of 

criminal and civil charges against UCC in the case of UCC v. U.O.I. in 1992. 

Therefore, there is a sharp contrast in the voting behavior of Justice K.N. Singh in 

Oleum gas leak case in 1987 and UCC v. U.O.I. in 1992. 

Classical conservative are those judges who disapproved both the civil and economic 

liberty. Judges positioned under this category are P.S. Kailasam, Jaswant Singh, A.P. 

Sen, A.C. Gupta, N.L. Untawalia and M. Venkatachaliah JJ. Justice P.S. Kailasam has 

been positioned in classical conservative group. That is about 19.44% (seven judges 

out of thirty six judges) of the total judges as against 36.36% during the period 1950-

1978. Clearly a shift in the attitude of judges is seen here. However, he showed a 

different voting behavior in Minerva Mills case. In this case the Bench struck down 

clause 4 and 5 of article 368 of the Constitution of India which conferred unlimited 

power upon the Parliament to amend the Constitution. Justice Jaswant Singh’s voting 

behavior is found only in Tukaram case. A.C. Gupta and N.L. Untawalia JJ. also 

belong to classical conservative group. However both the judges in Minerva Mills 

case upheld civil liberty by restricting Parliament’s power to amend the Constitution. 

Justice M. Venkatachaliah is positioned under classical conservative because of his 
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judgment in both the cases involving Bhopal gas tragedy in 1989 and 1992. In both 

these cases the Bench of the Supreme Court of which M. Venkatachaliah was a 

member terminated criminal and civil charge against Union Carbide Corporation.  

Modern liberal judges are those who have approved civil liberty but disapproved 

economic freedom. Judges under this category are V. Tulzapurkar, N. Ojha, A. 

Ahmadi j. and S. Ranganathan JJ. However, Justice Tulzapurkar manifested a 

deviation in voting behavior in Mithu v. State of Punjab where he upheld the 

Constitutional validity of death penalty. Judges in Modern Liberal category during the 

period under consideration was 11.11% (i.e. four judges out of thirty six judges 

studied under the period 1978-1991) as against 4.55% during the period 1950-1978. 

Modern conservative are those judges who disapproved civil liberty but approved 

economic liberty. As against no judges under this category in 1950-1978 5.56% (i.e. 

two judges out of thirty six judges) were under this category during period 1978-1991. 

Varadarajan and A.D. Koshal JJ. have been put under this category. Justice 

Varadarajan is found in Mithu v. state of Punjab where he upheld the constitutional 

validity of death penalty. Justice A.D. Koshal disapproved civil liberty in Tukaram 

case and upheld economic liberty in Fertilizers Coporation Kamgar Union case. In 

this chapter no judges is found with inconsistent voting behavior. However, Justice 

N.L. untawalia deserves a special mention because in chapter IV he was positioned 

under classical liberal group because of his judgment in Maneka Gandhi v. Union of 

India. However, in the present chapter his voting behavior manifested disapproval of 

civil liberty. It is only in Minerva Mills case where the Bench of which Justice 

Untawalia was a member restricted Parliament’s power to amend the Constitution of 

India.  
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VOTING BEHAVIOUR OF JUDGES FROM 1978-1991 

 

Abhinav Chandrachud in ‘Supreme Whispers’ mentioned that Justice A.P. Sen did not 

approve of Justice Bhagwati’s importing of due process concept of the American 

Constitution in the Constitution of India. Justice Sen went on to describing himself 

misfit in the Supreme Court of India in 1980s. In an Interview Justice A.P. Sen 

mentioned to Gadboi that he dissented with his colleagues Justice Iyer and Justice 

Desai in Rajendra Prasad case (regarding constitutional validity of death penalty) 

because he thought that the humanistic approach of a judge must not obscure a judge 

from the sense of reality. Justice Sen often thought of not coping up with his activist 

brethren. He believed that judges are interpreters of law and not the makers of law. 

Justice Sen was also critical of Bhagwati for introducing his theory of Public Interest 

Litigation in the India legal system which, according to Justice Sen, operated as 

parallel government in India107. Justice Bhagwati was criticized for introducing Public 

 
107 Abhinav Chandrachud, Supreme Whispers, 34 (Penguin, Haryana, First edition, 2018). 
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Interest Litigation in India by many judges like Justice A.N. Grover and Justice S.K. 

Das. Some of the judges even called Public Interest Litigation the ‘Publicity Interest 

Litigation’. Justice Bhagwati was criticized for making PIL cases for himself by 

converting letters he received as the head of the Legal Aid Committee. Justice P.S. 

Kailasam was also critical of activist judges. Justice Varadarajan agreed that he 

viewed things differently from that of his activist colleagues.   

K.C. Vasanth Kumar case (1989) has been criticized by Justice D.A. Desai on the 

ground of non-representation of backward class in the Bench deciding the case. 

Justice Desai observed that even though the fact that the decision was in favour of 

reservation benefit of backward class, scheduled caste and scheduled tribe but the fact 

was that the case was heard by five Brahmin judges.108  

The judgment in Maneka Gandhi case (1978)  acknowledged the significance of 

morals in law. The interpretation in the Maneka Gandhi’s case by the Supreme Court 

showed that it read ‘natural rights’ and ‘natural justice’ in law, probably  for the first 

time post independence. It was impossible for the Supreme Court to decide what is 

‘fair’ and ‘just’ without referring to some ‘moral standards’. thus, post Maneka 

Gandhi’s case (1978) morality became the foundation principle for all the laws in 

India.  

Feminist movement influenced India in this phase from 1978 to 1991. However, no 

female judge was appointed until 1989. The first female judge of the Supreme Court 

of India was Justice Fathima Beevi appointed on 6th October, 1989. The first woman 

to be appointed a High Court judge in India was Justice Anna Chandy by the Kerala 

High Court in 1959. However, it took almost thirty years for the judges of the Apex 

Court of India to recommend a female judge for appointment. The first female Chief 

Justice of any High Court in India was Chief Justice Leila Seth, the Chief Justice of 

High Court of Himachal Pradesh. Since independence India has got eight female 

judges in the Supreme Court, and they are Justice Fathima Beevi (1989), Justice 

Sujata Manohar (1994), Justice Ruma Pal (2004), Justice Gyan Sudha Misra (2010), 

Justice Ranjana Desai (2011), Justice R. Banumathi (2014), Justice Indu Malhotra 

(2018), Justice Indira Banerjee (2018).  From amongst eight judges three sitting 

judges are R. Banumathi, Indu Malhotra, Indira Banerjee JJ. Justice Indu Malhotra is 

 
108 Abhinav Chandrachud, Supreme Whispers, 184 ((Penguin, Haryana, First edition, 2018).) 
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the only judge to be elevated as a judge to the Supreme Court from the Bar 

Association of the Supreme Court of India. India has got some outstanding female 

lawyers and activists like Meenakshi Arora, Indira Jaising, Flavia Agnes, Zia Mody, 

Vrinda Grover etc. but was never recommended for appointment as Judge in the 

Supreme Court of India. Thus it seems, despite liberal approach and epoch making 

activism women were paid very little attention in the process of judicial appointment 

in the Supreme Court of India. Therefore, the fact that all the communities and 

genders were not adequately represented in the Apex Court of India remained same 

even during the period 1978-1991. 
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CHAPTER- VI  

LEGAL PHILOSOPHY IN GLOBALIZATION ERA: A 

STUDY FROM 1991- 2020 

The period after 1978 (Post Maneka Gandhi v. Union of India) till 1991 (the year 

when economic liberalization was adopted by India) is significant due to several 

reasons. There was a clear shift from classical conservatism. The rigidity of Austinian 

positivism appears to have been relaxed. More emphasis was on the spirit of the law. 

This era is also remarkable because the focus shifted from the law making institutions 

to the function of law. Social justice became primary goal for which many of the 

directive principles to the State were brought within the ambit of the fundamental 

rights. 

In Tukaram v. State of Maharashtra1 the judgment given by the Supreme Court, 

though within the ambit of law, resulted in gross miscarriage of justice. The 

consequent social uproar led to the Criminal Laws (amendment) Act, 1973 that made 

an attempt to plug the lacuna in the law. 

As has been mentioned in previous chapter post A.D.M. Jabalpur case the Indian legal 

system focused on evolving the human right jurisprudence in India. Judges like 

Bhagwati J., Krishna Iyer J., expedited such evolution through liberal interpretation of 

statutes and constitutional provisions. 

Social justice as promised in the Preamble was actualized through judicial activism. 

Evolution of concept like absolute liability in Oleum gas leak case, application of 

polluter pays principle to compensate victims of Bhopal gas tragedy case directed 

towards judiciary’s obligation towards strengthening environmental law regime in 

India. Enactment of the Public Liability Insurance Act, 1991 to compensate victims of 

Bhopal gas tragedy case was a forward looking step of social justice in India. Shah 

Bano judgment holding Muslim husband liable to pay maintenance beyond iddat 

period was undoubtedly a step towards providing social justice to Muslim women. 

Several cases involving land laws and government’s policy setting the upper limit of 

land holding were also done with a view to ensure social justice in India.  

 
1 Tukaram v. State of Maharashtra AIR 1979 SC 185. 
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The present chapter now focuses on several spheres in which law developed 

consequent upon the classical liberal approach taken by the Court. During the period 

under discussion several social conflicting interests were sought to be put at rest, 

certain areas like environment, gender etc were sought to be laid at rest, but perhaps 

the most significant development was India embracing economic liberalization. It is 

significant to note the term ‘Socialist’ shall exist in the Preamble of the Constitution 

of India. Perhaps more significant is the fact that no amendment to the Constitution of 

India was necessary for embracing liberal economic policy. The chapter will discuss 

significant developments in clusters within which chronological treatment of the case 

will take place. 

● Cases related to Protection of Reverse Discrimination by the 

Court 

Owing to India’s diverse religion, castes, language it was quite difficult for the 

Constituent Assembly to provide a Constitution in order to carve out an egalitarian 

society out of India. The Constituent Assembly were well aware of injustice occurred 

due to caste differences and inequalities inflicted thereon. Therefore, it became 

imperative to provide the exploited portion of the society to provide redress through 

constitutional means. In this backdrop the Draft Committee of the Constituent 

assembly drafted Article 10 which is now corresponding to Article 16 of the 

Constitution of India. After much discussion Article 10 of the Draft Constitution was 

adopted as Article 16 in the Constitution of India. This was a provision to provide 

reservation, in way of an exception, to underprivileged citizens in order to uplift them 

to the status of rest of the citizens. 

However, this effort of the Constituent Assembly did not put a stop to the ever lasting 

debate regarding reservation in educational institution and/or in employment. Akhil 

Bhartiya Soshit Karmchari Sangh v. Union of India2, T. Devdasan v. Union of India 

and another3 endeavored to secure social justice in the issue related to reservation. 

 
2 Akhil Bhartiya Soshit Karmchari Sangh v. Union of India 1981 SC 298 
3 T. Devdasan v. Union of India and another AIR 1964 SC 179 
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Nevertheless Indra Sawhney v. Union of India4 case was instituted regarding the 

reservation issue again in 1991.  

In Akhil Bhartiya Soshit Karmchari Sangh and T. Devadasan case it was already 

settled that reservation for scheduled category in employment should not be more 

50% of the total vacancy for any year of recruitment. Issues raised in Indra Sawhney 

case were- 

a. Whether provision for reservation in employment provided under Article 16 

(4) of the Constitution of India is an exception to provision of equality of 

opportunity in employment and appointment guaranteed under Article 16 (1) 

of the Constitution of India? 

b. Whether the term ‘class’ in Article 16 of the Constitution of India can 

synonymously used with the term ‘caste’? 

c. How to determine ‘creamy layer’ in backward class? 

Indra Sawhney case was heard by nine judges Bench consisting of M.H. Kania C.J., 

M.N. Venkatachaliahj., S.R. Pandian J., Dr. T.K. Thommen J., A.M. Ahmadi J., 

Kuldip Singh J., P.B. Sawant J., R.M. Sahai J., & B.P. Jeevan Reddy J.  

For the first issue B.P. Jeevan Reddy J. (for himself and on behalf of M.H. kania J., 

M.N. Venkatachaliah and A.M. Ahmadi J.) with S.R. Pandian J., and P.B. Sawant J., 

concurring observed that Article 16 (1)5 of the Constitution of India does not permit 

for reservation for attainment of equality. For assuring equality it is necessary in some 

situations to treat unequally situated persons unequally. Under Article 16 (4)6 of the 

Constitution of India ‘backward class’ is categorized as a separate class in order to be 

ensured reservation in employment where it does not have adequate representation. 

Therefore Article 16 (4) must be read with in harmony with clause 1 of the Article 16. 

S.R. Pandian J., in his concurrent judgment observed that reservation provided under 

clause 4 is not an exception to equality of opportunity as guaranteed under clause 1 of 

 
4 Indra Sawhney v. Union of India AIR 1993 SC 477 
5 Article 16 of the Constitution of India- Equality of Opportunity in matters of employment. 

(1) There shall be equality of opportunity for all citizens in matters relating to employment or 

appointment to any office under the State 
6 Article 16 of the Constitution of India- Equality of Opportunity in matters of employment 

(4) Nothing in this Article shall prevent the State from making any provision for the reservation of 

appointments or posts in favor of any backward class of citizens which, in the opinion of the State, is 

not adequately represented in the services under the State 
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Article 16. Clause 4 provided for reservation opportunity for inadequately represented 

backward classes in employment. P.B. Sawant J., in his concurrent judgment held that 

the right to equality is a positive right and the state is under obligation to make it real 

and effectual. A mere formal declaration of right would not make unequals equal. To 

enable all to compete with each other on equal plane, it is necessary to equip 

disadvantaged and the handicapped to the level of the fortunate advantaged. Thus, the 

expression ‘equality of opportunity’ in clause (1) is not used in a formal but in a 

positive sense and was made in explicit in clause (4). The purpose of clause (4) was to 

emphasize that there shall be ‘reservation in favour of some communities which, so 

far, did not have a proper look into in administration’. 

For the second issue whether class can be interpreted as caste for the purpose of 

Article 16 majority view was delivered by B.P. Jeevan Reddy J. (for himself and on 

behalf of M.H. kania J., M.N. Venkatachaliah and A.M. Ahmadi J.) with S.R. Pandian 

J., and P.B. Sawant J., concurring. The majority view observed that there is no settled 

method to identify backward class. Therefore, if required to identify such backward 

class one would begin with caste which represent explicit identifiable social classes. 

There is nothing unconstitutional with it, more so when caste, occupation, poverty and 

social backwardness are so closely intertwined in our society. Reservation is not being 

made under clause (4) of Article 16 in favour of a caste but a backward class. Once a 

caste satisfies the criteria of backwardness, it becomes backward class for the purpose 

of Article 16 (4). 

The dissenting judgment of Dr. T.K. Thommen j., was that vreservation is meant 

exclusively for the Harijans, Girijans, Adivasis and Dalits or other depressed classes 

or races or people who are unfortunately referred as untouchables. It is these classes 

of people who are segregated in slums and ghettos and afflicted by grinding poverty, 

disease, ignorance and ill health. Kuldip Singh J. stated that caste can never be 

considered as class for the purpose of clause (4) of Article 16. ‘Not adequately 

represented in the services under the state’ is the only test for the identification of a 

class under Article 16 (4). Therefore, the backwardness has to be culled out from out 

of the classes which satisfie inadequacy. Article 16 (4) provides reservation to those 

classes which, according to the state, are not adequately represented in state services.  
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R.M. Sahai in his dissenting judgment stated that backward class can not be read as 

backward caste as clause (4) provides reservation to all the citizens including 

Muslims, Christians, Sikhs, Buddhists, and Jains. The principle of identification has to 

be of universal application so as to extend to all the communities.  He has observed 

that caste system is peculiar to Hindu religion therefore, can not be taken as a 

deciding factor to provide reservation opportunity in employment. Identification of 

backward classes can be done by factors like dependence of group or collectivity on 

manual labour, lower age of marriage, poor schooling, living in kachha house etc.  

In Indra Sawhney case the Supreme Court faced a significant question which was not 

decided previously in any other case. The issue was how to determine a backward 

class. The first commission for backward classes was appointed in 1953 known as 

Kaka Kalekar Commission. The commission was to investigate into the socially and 

educationally backwardness of classes within the territory of India. The commission 

was also to determine and make recommendations regarding backward classes as to 

how to uplift their conditions. The commission submitted its report in 1955. However, 

no action was taken basing upon the Kaka Kalekar Commission report. The Second 

Backward Class Commission was appointed in 1979 known as Mandal Commission. 

The Mandal Commission was entrusted with task of- 

a. Determine the criteria for defining socially and educationally backward class. 

b. To recommend steps to be taken for the advancement of socially and 

educationally backward classes. 

c. To examine desirability of making provision of reservation for socially and 

educationally backward classes for appointment in posts. 

Mandal Commission Report in its first chapter mentioned that Kaka Kalekar 

Commission Report could not be implemented because it did not work out any test 

and classification to identify socially and educationally backward classes. The Mandal 

commission Report evolved eleven indicators to identify socially and educationally 

backward classes7. These are- 

a. Social- 

 i. castes/ classes considered as socially backward by others, 

 
7 Indra Sawhney v. Union of India AIR 1993 SC 477 at page 510. 
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ii. castes/ classes which mainly depend on manual labour for their livelihood, 

iii. castes/ classes where atleast 25% females and 10% males above the State 

average get married at an age below 17 years in rural areas and at least 10% 

females and 5% males do so in urban areas, 

iv. castes/ classes where participation of females in work is at least 25% above 

the State average. 

b. Educational-  

i. Castes/ classes where the number of children in the age group of 5-15 

years who never attended school is at least 25% above the State 

average, 

ii. Castes/classes where the rate of student drop out in the age group of 5-

15 years is at least 25% above the State average, 

iii. Castes/ classes amongst whom the proportion of matriculates is at least 

25% below the State average. 

c. Economic- 

i. Castes/ classes where the average value of family assets is at least 25% 

below the State average, 

ii. Castes/ classes where the number of families living in kucha houses is 

at least 255 above the State average, 

iii. Castes/classes where the source of drinking water is beyond half a 

kilometer for more than 50% of the households, 

iv. Castes/ classes where the number of households having taken 

consumption loan is atleast 25% above the State average. 

The Office Memorandum of the Government of India for reservation of SEBC 

(Socially and Educationally Backward Classes) issued on 13th August, 1990 provided 

that during appointment of candidates of SEBC preference should be given poorer 

section of SEBC. In occasion of inadequate representation of poorer section of SEBC 

preference shall be transferred to other members of SEBC 

Mentioning of poorer section of SEBC brings forward the issue of exclusion of 

creamy layer of SEBC from reservation. B.P. Jeevan Reddy J., (for himself and on 

behalf of M.H. kania C.J., M.N. Venkatachaliah J., A.M. Ahmadi j., with P.B. Sawant 

j concurring) observed that the very concept of class denotes a group of people having 

common traits which distinguish them from the rest. However, if a portion from that 
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group becomes socially (which also includes and means economically and 

educationally) advanced then the connecting thread between them and the class snaps. 

They would be misfit in the class.  

S.R. Pandian J. observed that the Office Memorandum of the Government issued on 

13th August, 1990 does not speak of any test to determine ‘creamy layer test’. Kuldip 

Singh J., observed that the services under the government are less. Therefore, 

reservation benefit must reach to poorer and the weakest section of backward classes. 

R.M. Sahai J., observed that the importance of ‘is’ in Article 16 (4) must not be 

overlooked. This emphasized that backwardness must exist on the day of reservation. 

Socially, educationally and economically backward class before 1950 shall not be 

considered as backward class unless it continues to be so. 

Therefore, the majority view was in favour of exclusion of creamy-layer from the 

benefit of reservation. It was observed that the creamy layer of SEBC would receive 

the benefit of reservation only when there is no candidate from non-creamy layer. The 

Court also observed that the list of SEBC prepared by Mandal Comiission was not 

final and the responsibility lies upon the government to prepare the list after due 

investigation. The Court declared that- 

a. Reservation being the extreme form of protective measures or affirmative 

action it should be confined to minority of seats. Even though the Constitution 

remains silent as to the percentage of reservation, but at any point of time the 

percentage of reservation should not be more than 50% of the total number of 

vacancy, 

b. Reservation in promotion is constitutionally impermissible. Once a candidate 

from SEBC is advanced to the level of other classes with the benefit of 

reservation during recruitment then any further benefit of reservation for 

previously existing inequality would be unconstitutional. It would amount to 

treating equals unequally.  

c. Creamy layer of backward classes must be excluded by fixation of proper 

income, 

d. One of the most important suggestions was to identify non-creamy layer of 

SEBC. 
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In M. Nagaraj  and others v. Union of India8 the validity of 77th Constitution 

Amendment Act, 81st Constitution Amendment Act and 82nd Constitution 

Amendment Act was challenged on the ground that these amendments sought to 

change the Basic Structure of the Constitution of India.9 This case was presided over 

the five judges Bench comprising of Y.K. Sabharwal C.J.I., K.G. Balakrishnan J., 

S.H. Kapadia J., C.K. Thakker J., P.K. Balasubramanyam J. The Bench unanimously 

rejected the said contention and held that the provisions of the Constitution must not 

be construed in narrow, pedantic and constricted sense. Constitutional provisions must 

not be fossilized and must remain flexible enough to meet the newly emerging 

problems and challenges. Therefore, it was unanimously decided that the 

aforementioned amendments did not seek to alter the basic Structure of the 

Constitution of India. 

In Ashok Kumar Thakur v. Union of India10 the Constitution (93rd Amendment) Act, 

2005 and the Central Educational Institution (reservation on Admission) Act 2006 

were challenged. The Constitution (93rd Amendment) Act, 2005 allowed the 

Government to make provision of reservation of SEBC, SC and ST category in 

unaided educational institution in order to promote educational advancement. Article 

15 (5) was also introduced by virtue of the Constitution (93rd Amendment) Act, 

2005.11 By virtue of this constitutional amendment the Parliament enacted the Central 

Educational Institution (reservation on Admission) Act, 2006. It was also contended 

that the aforementioned constitutional amendment and the Act violate the Basic 

Structure of the Constitution of India.  

 
8 M. Nagaraj  and others v. Union of India (2006) 8 SCC 212. 
9 The Constitution (77th Amendment) Act, 1995- The government decided to continue the existing 

reservation policy in promotion for Scheduled Castes and Scheduled Tribes. 

The Constitution (81st Amendment) Act, 2000- Article 16 (4B) was inserted and reservation in 

promotion was allowed which in turn breached the 50% ceiling limit of regular reservation. This 

Amendment also allowed the State to carry forward unfilled vacancies in reserved category of previous 

year which came to be known as Carry Forward Rule. 

The Constitution (82nd Amendment) Act, 2000- This Amendment allowed the State to relax the 

qualifying marks for Scheduled Tribes and Scheduled Castes for any competitive examination and/or 

for the purpose of promotion in service of the Union or the State.. The Amendment also mentioned that 

this may mean lowering the standard of evaluation. 
10 Ashok Kumar Thakur v. Union of India (2008) 6 SCC 1. 
11 The Constitution (93rd Amendment) Act, 2005- Allowed the Government to provide reservation to 

socially and economically backward classes, schedules cases and schedules tribes in unaided 

educational institutions other that minority institutions. 

Article 15 (5) of the Constitution of India- 
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This case was presided over by five judges Bench comprising of K.G. Balakrishnan 

C.J.I., Dr. Arijit Pasayat J., C.K. Thakker J., R.V. Raveendran J., and Dalveer 

Bhandari J. The Bench in 4: 1 majority upheld the Constitutional Amendment and the 

Act of 2006. The dissenting judgment was given by Justice Dalveer Bhandari who 

observed that there must be parity between reservation for socially and economically 

backward class, SC and ST and the social interest. In order to maintain the standards 

of excellence there must not huge gap in cut off marks for reserved and unreserved 

category.   

● Cases related to Protection to the Environment 

In M.C. Mehta v. Union of India12 the petitioner filed a writ petition seeking an order 

from the Supreme Court to close down hazardous industrial establishment located in 

densely populated area of Delhi, and regulation of air population caused by 

automobiles in Delhi. This case was heard by Rangnath Misra, the then C.J.I., M.H. 

Kania J., Kuldip Singh J. The Bench ordered for setting up of a committee to enquire 

about the harmful effects of automobiles and industrial establishments in and around 

Delhi. A retired judge of the Supreme Court would act as a chairman of the 

Committee, the chairman of the Central Pollution control Board and person 

representing association of Automobiles Manufacturers could be members of the 

Committee. The Bench asked the Committee to work with effect from 18th March, 

1991 and also directed the Central government and Delhi Administration to co-

operate with the Committee. The Bench allowed the writ petition and asked the 

Committee to submit its report after every two months to the Supreme Court of India. 

In Tarun Bharat Sangh, Alwar v. Union of India13 the petitioner, a social action 

group, brought this PIL for enforcement of certain statutory provisions, notification 

mentioned under Wildlife laws, Forest laws in areas declared as Reserve Forest in 

Alwar District, Rajasthan, India. The petitioner mentioned that despite the area being 

declared as sanctuary under the Wild Life Protection Act, 1972 the government of 

Rajasthan, illegally and arbitrarily, issued about 400 mining privileges to various 

persons enabling them to carry on mining operations of lime and dolomite stones. The 

State government accepted before the court that it came to the knowledge of the 

 
12 M.C. Mehta v. Union of India 1991 (2) SCC 353 
13 Tarun Bharat Sangh, Alwar v. Union of India AIR 1992 SC 514. 
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government that areas for mining operations come under protected area under Wild 

Life Protection Act, 1972. This case was heard by M.N. Venkatachaliah J., and K. 

Jayachandra Reddy J. The Bench made an interlocutory direction that no mining 

operation shall be carried on within protected area. The Bench appointed a Committee 

consisting of following members- 

a. Mr. Justice M.L. Jain, former Chief Justice of High Court of Delhi, 

b. The Chief Conservator of Forest and Wild Life Warden, Government of 

Rajasthan, 

c. Additional Director of Mines, Udaipur, 

d. Collector, Alwar District, 

e. Dr. Anil Agarwal, Centre for Science and Environment, New Delhi. 

The Bench also directed that till the submission of the Committee Report and final 

execution of the case the State government of Rajasthan was prohibited from granting 

any mining leases or renewal thereof in respect of the protected area.  

T.N. Godavarman v. Union of India14 is also known as forest case. In 1995 T.N. 

Godavarman Thirumalpad filed a writ petition before the Supreme Court of India 

regarding illegal timber felling in the hills of Nilgiri. Later on the Apex Court clubbed 

cases with similar issues with Godavarman case. This case is continuing till date. Due 

to extensive felling of trees across the country the Apex Court assumed the role of a 

policy maker, law maker and administrator. Assumption of such vast role by the 

Supreme Court has no precedence in either India or in any developing nation15. The 

Apex Court re-defined forest under the Forest Conservation Act, 1980 (hereafter 

called FCA). The FCA was applicable to forests regardless of their legal status. This 

act makes de-reservation of forests for non-forests purposes. Under non-forest 

purposes means breaking or cleaning of areas for cultivation of tea, coffee, rubber, 

oil-bearing plants, medicinal plants. In T.N. Godavarman case the Supreme Court 

included mining and sawmills work under non-forest purposes thereby banning it so 

far it would destroy a forest area.  The Supreme Court went a step further and 

excluded all the lower courts from having jurisdiction over any case related to forest 

issue. The Supreme Court set up a Central Empowered Committee (CEC) under 

 
14 T. N. Godavarman v. Union of India W.P. (Civil) No. 202 of 1995. 
15 Armin Rosencranz, Sharachandra Lele, Supreme Court and India’s Forest, 43 (5), Economic & 

Political Weekly, 11-14 (2008). 
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section 3(3) of the Environment (Protection) Act, 1986. The members of the 

committee were insulated from their roles as central government employee. Members 

of CEC were delegated wide range of power to dispose of matters according to the 

orders of the Court. The Supreme Court kept the case open as ‘continuing mandamus’ 

and kept on hearing interlocutory petitions relating to this issue.  

The role of the Supreme Court is criticized in this case because it has overstepped its 

limit. Laying down rule for day to day forest management is a job of the executive 

and not the judiciary. Re-defining ‘forest’ is definitely an overreach as after the 

enactment of Forest Dwellers (recognition of Rights) Act, 2006 the definition of 

forest and non-forest purposes has been changed. After enactment of the Act of 2006 

it is required to re-investigate into the lands in order to find out the forest and non-

forest land. T.N. Godavarman in comparison to Indra Sawhney case is an example of 

judicial overreach.  

Vellore Citizens Welfare Forum v. Union of India16 was filed under Article 32 of the 

Constitution of India by the petitioner for the pollution caused by enormous discharge 

of untreated effluents from tanneries in Tamil Nadu. It was alleged that these 

tanneries were discharging untreated effluents to road sides, water ways, and 

agricultural fields. Besides, everyday enormous amount of water was wasted for 

processing of finished leather which in turn led to discharge of untreated effluents. 

This case was presided over by Kuldip Singh  J., Faizan Uddin J, and K. 

Venkataswami J. The Bench observed in this case that the traditional concept that 

development and ecology are opposed to each other is no longer acceptable. 

Therefore, ‘Sustainable Development’ is an answer. Some of the salient features of 

sustainable development as culled out from Brundtland report and other international 

documents are Inter-Generational Equity, use and conservation of natural resources, 

environmental protection, the precautionary principle, polluter pays principle, 

obligation to assist and co-operate, eradicate of poverty, and financial assistance to the 

developing countries. The environmental measures taken by the state government and 

other authorities must anticipate, prevent and attack the cause of environmental 

pollution. The Bench also observed that the onus of proof that the action is 

environment benign is upon the actor or the developer or the industrialist. Besides 

 
16 Vellore Citizens Welfare Forum v. Union of India AIR 1996 SC 2715. 
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Constitutional mandates there are several legislations like Water (Prevention and 

Control of Pollution) Act, 1974, The Air (Prevention and Control of Pollution) Act, 

1981, the Environment (Protection) Act, 1986, for the protection of environment. 

Therefore, in view of the abovementioned constitutional provisions and legislations 

there is no hesitation to hold that the precautionary principle and polluter pays 

principle are part of the environmental law of the country. Polluter pays principle 

imposes liability upon the one who pollutes the environment to pay the compensation 

for the pollution caused and restore the same back to the original state. Precautionary 

principle means taking preventive action in the face of uncertainty. The Bench 

reminded the Central Government about its power under the Environment (Protection) 

Act, 1986 to take measures for environment protection. The Central government was 

also allowed to constitute authority for the same if necessary. The Central government 

was asked to react immediately to operation of tanneries in Tamil Nadu as discharge 

of untreated effluents would lead to agricultural land turn barren, pollution of river/ 

canals, contamination of underground water, exposure of residents to serious diseases.  

The Bench also stated that it already issued direction to the concerned authorities 

regarding taking measures for the environment protection. It also directed the Madras 

High Court to monitor the functioning of the authorities. The Chief Justice of the 

High Court of Madhya Pradesh was requested to constitute a Special Bench i.e. 

‘Green Bench’ to deal with cases related to environmental matters. The Green Bench 

was empowered to pass appropriate order/ orders keeping in view the direction issued 

by the Bench of the Supreme Court of India.  

Mrs. Indira Gandhi permitted the Indian Oil Corporation to set up petroleum oil 

refinery in Mathura in 1972. In 1974 a Committee under Dr. S. Varadharajan was 

constituted to study the effect of emission of Sulphur Dioxide from the refinery. M.C. 

Mehta v. Union of India17, also known as Taz Trapezium, was filed by M.C. Mehta in 

1984 seeking an order from the Supreme Court for relocation of 292 industries in five 

districts of Agra (which is also of a trapezium shape). The petitioner contended that 

there are several chemical/ hazardous industries in and around Agra and refinery in 

Mathura which are major sources of pollution in five districts of Agra. Sulphur 

Dioxide emitted by Mathura refinery and other industries formed sulphuric acid when 

 
17 M.C. Mehta v. Union of India 1997 (2) SCC 353. 
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combined with Oxygen. Sulphuric acid falls to the ground with rain water and has 

corroding effect on the gleaming white marble of Taj Mahal.  

This case was heard by Division Bench of the Supreme Court of India consisting of 

Kuldip Singh J. and Faizan Uddin J. The judgment was written by Justice Kuldip 

Singh (for himself and on behalf of Justice Uddin). The Bench considered various 

reports made by stakeholders regarding impact of industrial emission on white marble 

of Taj Mahal. The report submitted by Varadarajan Committee was also considered. 

The National Environment Engineering Research Institute (NEERI) submitted its 

report in 1990 stating that rapid industrialization in Agra and Mathura is impacting 

the air quality of the area. The court gave series of orders in this case. In 1993 the 

Court ordered the U.P. pollution Control Board to make a list of industries in Taj 

Trapazium Zone (TTZ) and to relocate those industries outside TTZ. The next report 

of NEERI was submitted in 1993 where NEERI suggested using of substitute of coke 

or coal. The final judgment was delivered in 1996 where the Division Bench held that 

relocation of industries outside of TTZ would be resorted only when use of Natural 

gas is not available and/or accepted to and/or by the industries. The U.P. Pollution 

Control Board made a list of 500 industries which were confined to 292 industries by 

the Court. The Court reaffirmed polluter pays principle and precautionary principle in 

environment protection.  

Indian Council for Enviro-Legal Action v. Union of India18 was filed by 

environmentalist organization by bringing forth the plight of people staying in the 

vicinity of industrial sectors. In this petition the petitioner showed how these 

industrial sectors were operating in India despite its utter disregard for legal 

framework for environmental protection and contempt of the same. These industries 

took advantage of industrialization and export the profit. Such an industrial 

establishment was Hindustan Zinc Limited in Rajasthan Bichhri is a village in 

Udaipur district in Rajasthan situated in the vicinity of this industrial establishment. 

The production of certain chemicals and especially ‘H’ acid by Silver Chemicals, the 

sister concern of Hindustan Zinc Ltd., resulted in discharge of harmful effluents 

thereby risking the lives of residents of Bichhri village. This case was preside over by 

Division Bench of the Supreme Court consisting of B.P. Jeevan Reddy J., and B.N. 

 
18 Indian Council for Enviro-Legal Action v. Union of India AIR 1996 SC 1446. 
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Kripal J. The Bench found the industrial establishment absolutely liable for discharge 

of harmful effluents. The absolute principle of Oleum gas leak case was applied. On 

the question of liability of private concern the Bench observed that even if the 

Supreme Court can not award damage against private companies responsible for 

causing pollution under Article 32 of the Constitution of India, it can always direct the 

Central government to determine and recover the cost of remedial measures from the 

private concerns.  

In Pradeep Kishan v. Union of India19 government order by the Government of 

Madhya Pradesh allowing a tribal group to continue their traditional right of 

collecting tendu leaves within the prohibited area. This case was presided over by 

A.H. Ahmadi J., B.L. Hansaria J. and S.C. Sen J. The petitioner contended that 

allowing the specific tribal group to collect tendu leaves from area declared as 

National parks and Sanctuaries effect the flora and fauna of that area. The presence of 

human being within the prohibited area does not only effect the flora and fauna but 

also scares away the wild life. The respondent i.e. the government contended that it 

could not stop villagers and/or tribal group from carrying on their traditional 

occupation of collecting tendu leaves because the State government did not issue any 

notification to that effect. On this contention the Bench observed that if allowing 

villagers and/or tribal group within prohibited area amounted to disturbance the 

ecology of the National park and/or sanctuary then the government must issue 

notification acquiring the rights of villagers and/or tribal group. Besides, the State 

government must think of a rehabilitation of those villagers and/or tribal group whose 

rights have been so acquired by the government to protect the flora and fauna and the 

wild life of Sanctuary and National Park in Bhopal, Madhya Pradesh 

M.C. Mehta v. Kamal Nath20 exposed encroachment of environmental and natural 

resources by individual. This case was presided over by Kuldip Singh J., and S.S. 

Ahmad. The Bench in this case took notice of the news appeared in ‘Indian Express’ 

on 25th February, 1996 under the caption ‘Kamal Nath dares the mighty Beas to keep 

his dreams afloat’. The relevant portion of the news disclosed that Kamal Nath, the 

then Forest and Environment Minister, had direct link with the owner of the motel 

named Span resort. This motel, Span resort, was hosting tourists in Kullu-Manali. 

 
19 Pradeep Kishan v. Union of India AIR 1996 SC 2040 
20 M.C. Mehta v. Kamal Nath 1997 (1) SCC 388. 



201 
 

Another ambitious venture floated by Span Club, another venture of Span resort, was 

fulfilling the dream of having a dream house along the bank of Beas. For this project 

the course of Beas was stopped and diverted to another direction. All these were in the 

knowledge of Mr. Kamal Nath as there was proof of his visit to the construction site 

and leaving the site without taking any action. The Motel Company contended that 

lease of 99 years had been granted by the State government to the company. The 

course of Beas was stopped with a view to prevent any flood and damaging the same.  

The Bench observed that the place where the span Resort was located came under 

forest and was ecologically fragile. Therefore, no one and nothing can convert such 

land into private property. The Bench applied ‘Public Trust Doctrine’ in this case. 

Public Trust Doctrine means there are some resources like air, water, sea and forests 

are important to the people as a whole. Therefore, it is unjustified to subject them to 

private ownership. Applying this doctrine in this case Justice Kuldip Singh (for 

himself and S.S. Ahmad) quashed lease-deed between the state government and the 

Motel Company. The company was directed to stop the construction along the bank of 

Beas. The Motel Company was also directed to pay compensation by way of cost for 

the restitution of environment and ecology of the area.   

Kudremukh Iron Ore Company Ltd. v. Commissioner of Customs21 against stirred up a 

question of illegal mining by Kudremukh Iron Ore Co. Ltd. (KIOCL) in protected 

area, Kudremukh National Park. Wild Life First, a Karnataka based NGO, filed this 

suit seeking the following reliefs- 

a. to direct the Ministry of Environment and Forest, Government of India, 

withdraw the temporary working permission for carrying on mining activities, 

b. to direct KIOCL stop mining operation within the National Park, 

c. to take action against KIOCL for illegal encroachment of forest land thereby 

destructing the ecology of the National Park, 

d. to direct KIOCL stop polluting Bhadra river for open cast mining, 

The Court set up an Advisory Committee under the Forest (Conservation) Act, 1980. 

The committee provided five years to KIOCL to wind up mining operation in 

 
21 Kudremukh Iron Ore Company Ltd. v. Commissioner of Customs 1997 (93) ELT 468 Tri Del. 
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Kudremukh National Park. In this case the Bench highlighted that two main principles 

of environmental law in India are- 

a. sustainable development and 

b. precautionary principle.  

Animal and Environment Legal Defence Fund v. Union of India22 is a public interest 

litigation challenging the order of Chief Wild Life Warden, Forest Department, 

Madhya Pradesh Government granting 305 fishing permits to tribals formerly residing 

within the Pench National Park area for fishing in the Totladoh reservoir situated 

within Pench National Park Tiger Reserve. This case was presided over by A.M. 

Ahmadi C.J.I., Mrs. Sujata V. Manohar J. and K. Venkataswami J. The Bench while 

deciding the case has mentioned Constitutional provision to safeguard forests and 

wildlife under Article 48 A of the Constitution of India. The petitioner rightly pointed 

out that fishing permit to tribal families within National Park would effect the 

ecological balance of the place. Some of the portions of this Pench National park fall 

within State of Maharashtra. Therefore, the state of Maharashtra also objected to the 

fishing permit to tribal community.  

The State of Madhya Pradesh stated that families given the fishing permit have been 

doing fishing for their livelihood as traditional occupation. Moreover, they were not 

been given any agricultural land as a method of resettlement. Therefore, the Bench 

observed that it is important to take care of the fragile ecology of the forest area. 

However, it is equally important that tribals, when resettles, are in a position to earn 

their livelihood. The Bench also mentioned that effort have been made on behalf of 

the Madhya Pradesh government to contain the damage by imposing fishing permits. 

However, the Court mentioned that it the duty of the government to see which part of 

the National park is accessible and which is not. Therefore, permissions must be given 

on following conditions- 

a. identified families will be given photo identity cards, 

b. during rainy seasons (July to October) fishing will be totally banned, 

c. during rest of the year entry will be permitted from 12 p.m. to 4 p.m. and 

transport of fish will be allowed before sunset, 

 
22 Animal and Environment Legal Defence Fund v. Union of India AIR 1997 SC 1071. 
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d. the photo identity card holders will not be allowed to enter the National Park 

or the Island in the reservoir and will also not be allowed to make night halts, 

e. transport of fish will be allowed only in Totladoh through a specified road. 

The Court referred the judgment of Pradeep Kishen v. Union of India (1996) where it 

was observed that following the shrinking of total forest cover in India the Court can 

not allow any activity within the prohibited area which will in turn effect the 

ecological balance of that area. The government must come up with resettlement plan. 

However, following the Pradeep Kishen judgment the Court held that there would be 

proper notification regarding acquisition of rights of fishing of villagers/ tribal people.  

The Madhya Pradesh government was also directed to issue final notification under 

the Wild Life (protection) Act, 1972. 

In A.P. Pollution Control Board v. M.V. Nayadu23 dealt with an issue of construction 

of industry manufacturing vegetable oil near a water reservoir that provide water in 

Peddaspur, Andhra Pradesh. List prepared by Ministry of Environment and Forest in 

1988 regarding red listed hazardous industry included the type of industry the 

respondent wanted to set up in the village near the water reservoir. The respondent 

applied for NOC to the A.P. Pollution Control Board but it was rejected for an 

anticipation of polluting the water of the reservoir which provided water for almost 5 

million people in and around of that area. The application for getting NOC kept on 

being rejected and the respondent filed an appeal before the appellate authority under 

the Water (Prevention and Control of Pollution) Act, 1972. The appellate authority 

granted the respondent the NOC for constructing vegetable oil manufacturing 

industry. The petitioner, A.P. pollution Control Board, filed an appeal before the 

Supreme Court against the issuance of NOC. This case was heard by Division Bench 

of the Supreme Court consisting of S.B. Majumdar J., and M. Jagannadha Rao J. The 

Bench reversed the order of the appellate authority and observed that even though the 

respondent could show that modern machineries have been installed in his industry 

for treating harmful effluents NOC could not be issued since it was near to the water 

reservoir. The notification issued by MoEF clearly stated that industries dealing with 

hazardous substances could not be located near residential area or water reservoir. 

 
23 A.P. Pollution Control Board v. M.V. Nayadu 1994 (3) SCC 1. 
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Therefore, the Bench withheld NOC and upheld the order of A.P. Pollution Control 

Board. 

M.C. Mehta v. Union of India24 (also known as vehicle pollution case) was filed by 

the petitioner regarding increasing vehicle pollution in metro cities especially Delhi. 

This case was presided over by A.M. Ahmadi J., S.V. Manohar J., K. Venkataswami 

J. The Bench ordered for use of low-lead or lead free petrol by the automobiles. It was 

brought into the notice before the Bench that four wheelers sold in the four metros 

after 1st April, 1995 had catalyst converter. The Bench also directed the government 

to convert all the vehicles to CNG vehicles. So far as diesel-run vehicles were 

concerned the Bench ordered for reducing the sulphur content in it. 

M.C. Mehta v. Union of India25 is also known as phasing out non-CNG buses in 

Delhi. This case was presided over by B.N. Kripal J., V.N. Khare J., and Ashok Bhan 

J. The petitioner filed the case pointing out the reducing state of sir quality of Delhi 

due to inadequate compliance with the law by both the government and stakeholders. 

This case was filed in 1985 and the Court came up with several directions in this case 

from time to time. In 1986 the Bench for the first time directed the State government 

to take steps to reduce pollution level due to emission of smoke and noise from 

vehicles plying in Delhi. During the proceeding Bhure lal Committee was established 

under section 3 of the Environment (Protection) Act, 1986. In 1998 the Court passed 

an order contending that all the non-CNG vehicles would be converted top CNG 

vehicles. To start with converting non-CNG vehicles the government must first 

convert government vehicles, public undertaking vehicles and public transport 

vehicles with CNG cylinders. The Court also stated that such conversion of non-CNG 

vehicles to CNG vehicles could be done in phased manner.  

In 2001 the Central government set up Mashelkar Committee having Mr. R.A. 

Mashelkar as its head. The Mashelkar Committee Report showed no serious concern 

for public health. It was only stated that the government must come up with a plan to 

reduce the pollution level and the choice of fuel must be left with the users of the 

vehicles. This report is criticized because of absence of any medical professional and 

 
24 M.C. Mehta v. Union of India WP 13029/1985. 
25 M.C. Mehta v. Union of India 2002 (2) SCR 963. 
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expert in the Committee. The Bench applied Precautionary principle and Polluter Pays 

Principle and held the government liable to prevent and attack the cause of pollution.  

It was directed by the Bench that- 

a. The Central government shall provide CNG for vehicles first in Delhi and then 

for any industry. This is for the inadequate amount of CNG. Therefore, 

vehicles must be prefer over industries,  

b. Application by the Union of India for extension to ply diesel run buses in 

Delhi was rejected. Therefore, plying the same would amount to nullifying the 

court order, 

c. Owners of diesel buses would face fine if diesel buses are being plied after 31st 

January, 2002, 

d. NCT Delhi would phase out 800 diesel buses per month starting from 1st may, 

2002, 

e. Due to inadequacy of CNG the Union of India is free to allocate LPG as an 

alternative to CNG. 

In Narmada Bachao Andolan v. Union of India26 the petitioner challenged that 

construction of Sardan Sarovar Dam on Narmada River. Counsel Shanti Bhushan of 

the petitioner contended that the construction of such dam would result in 

displacement of tribal people. The State of Madhya Pradesh also joined the petitioner 

as pleaded for reduction of the height of the dam in order to reduce the extent of 

submergence and its consequent displacement. Such displacement without providing 

them with any further rehabilitation amounted to violation of Article 21 of the 

Constitution of India along with Article 12 of Indigenous and Tribal Population 

Convention, 195727. The Counsel for the petitioner sought closure of the Sardar 

Sarovar Dam Project for following reasons- 

 
26 Narmada Bachao Andolan v. Union of India 2000 (10) SCC 664. 
27 Article 12 Indigenous and Tribal population Convention, 1957,  

▪ 1. The populations concerned shall not be removed without their free consent from their habitual 

territories except in accordance with national laws and regulations for reasons relating to national 

security, or in the interest of national economic development or of the health of the said populations. 

▪ 2. When in such cases removal of these populations is necessary as an exceptional measure, they shall 

be provided with lands of quality at least equal to that of the lands previously occupied by them, 

suitable to provide for their present needs and future development. In cases where chances of 
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a. execution of such large project without having any Environmental Impact 

Assessment amounted to violation of fundamental rights guaranteed to people 

under Article 21 of the Constitution of India, 

b. whether diverse environmental effect of Sardar Sarovar Dam Project was 

properly studied? 

c. Whether any independent authority examined the environmental impact of the 

project and its mitigated measures to be taken by the authority? 

d. Whether any environmental condition imposed by the Ministry of 

Environment and Forest was violated by the construction of the Dam? 

This case was presided over by three judges Bench of the Supreme Court consisting 

of B.N. Kripal J., Dr. A. Anand J. and Bharucha J. the petioner challenged the award 

given by Narmada Water Dispute Tribunal (hereinafter mentioned as NWDT). The 

dispute was between the State of Gujarat and State of Madhya Pradesh. However, the 

NWDT gave award in favour of the State of Gujarat allowing it to go ahead with the 

construction of the dam. Justice B.N. Kripal (for himself and Dr. Anand J. with 

Justice Bharucha dissenting) observed that when such project is undertaken crores of 

public money is spent. Therefore, it is not feasible to challenge such project under the 

garb of Public interest Litigation. Institution of PILs would hinder the developmental 

projects undertaken by the government and is against the national interest.  

The petitioner argued for application of ‘precautionary principle’ here in this which 

was rejected by the majority. The majority observed that precautionary principle 

would be applicable in case of any industrial establishment emitting poisonous gas or 

discharging harmful effluents but this is a dam. Construction of dam would change 

the environment to some an extent but can not be thought of altering the ecological 

balance. On the contrary there is an ecological up gradation with the construction of 

dam.  

Justice Bharucha dissented on the ground that developmental activities are no longer 

examined on following grounds, i.e.- 

a. economic returns of it, & 

b. technical feasibility of the work. 

 
alternative employment exist and where the populations concerned prefer to have compensation in 

money or in kind, they shall be so compensated under appropriate guarantees. 

▪ 3. Persons thus removed shall be fully compensated for any resulting loss or injury. 
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The majority decision embraces State’s initiative to carry on with the infrastructure of 

the dam which in turn displaced many people. This decision created a dent in the well 

established principle of environmental protection created by the Indian judiciary from 

mid 1980s, especially Oleum Gas leak case. 

Murli S Deora v. Union of India28 stirred up an issue of non-smokers getting affected 

for smokers. This case was heard by two judges Bench consisting of M.B. Shah J. and 

R.P. Sethi J. the Bench prohibited smoking in public place considering the adverse 

effect of smoking on people. The Bench prohibited smoking in public places like 

auditorium, hospital building, health institution, educational institutions, libraries, 

court buildings, public office, public conveyances including railways.  

M.C. Mehta v. Union of India29 highlighted illegal encroachment of public property in 

Taj Trapezium area. The petitioner filed the suit highlighting sorry state of 

management of public property in Taj Trapezium area by the U.P. Government. U.P. 

tenancy Act abolished the Zamindari system and it also prohibited conversion of 

public property into private ownership. However, the petitioner mentioned the failure 

of Archeological Survey of India to protect historical monuments and cultural 

heritage sites within Taj Trapezium like Astha Sakhi Kund, Balram Kund and 

Bhanokar from encroachment, illegal constructions and defilement of waters of 

kunds.  

This case was presided over by M. Shah J., B. Singh J., and H. Sema. The Bench 

directed the Commissioner of Agra Division, District Collector of Mathura, 

Superintendent of Police, Mathura to take appropriate action for removal of illegal 

encroachment of mentioned area. The state Government was further directed not to 

convert Shamshabad- Fatehbad Marg marked as Zonal Park into light industrial area. 

Animal Welfare Board of India v. A. Nagaraj and Ors30 stirred up controversy 

regarding jallikattu, a famous traditional event usually aims at taming bull. 

Investigators of Animal Welfare board of India (AWBI) observed gross violation of 

provisions of Prevention of Cruelty to Animal Act, 1960 (hereinafter mentioned as 

PCA Act). The Ministry of Environment and Forest amended section 22 of the PCA 

 
28 Murli S Deora v. Union of India (2001) 8 SCC 765. 
29 M.C. Mehta v. Union of India AIR 2002 SC 3696. 
30 Animal Welfare Board of India v. A. Nagaraj and Ors (2014) 7 SCC 547. 
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Act, 1960 to ban training and exhibition of bears, monkeys, tigers, panthers, and dogs. 

It further amended the section in 2011 to ban bull fight. However, the MoEF provided 

exemption to bulls taking part in jallikattu which is highlighted in this case by the 

petitioner, AWBI. 

Jallikattu, traditional event often resulted in mutilation of ears of bulls, dislocation 

and amputation of tails for deliberate pulling and twisting, forcing the bull to stand 

and wait in accumulated waste. Sometimes the animal is forced to drink alcoholic 

fluids. The AWBI contended that Jallikattu must not be excluded from the PCA since 

it resulted in pain and suffering of the animal. This case was heard by K.S. 

Radhakrishnan J., and Pinaki Chandra Ghosh of the Supreme Court of India. The 

Bench declared Jallikattu amounted to violation of provisions of PCA act, 1960.  

● Cases related to Balance of Power between the Judiciary and 

the Executive 

S.C. Advocates-on-Record Association v. Union of India31 is a second case regarding 

appointment of judges in High Courts and Supreme Court. This case is significant as 

it involved the issue of ‘independence of judiciary’. In S.P. Gupta v. Union of India 

(1982) it was delivered that under Article 124 the executive is to appoint judges in 

High Court and Supreme Court in consultation with Chief Justice of High Court and 

Supreme Court. However, this consultation does not mean concurrence with judges. 

This judgment is overruled in S.C. Advocates-on-Record Association v. Union of 

India case. In this case it was contended by the petitioners that the executive while 

appointing judges in higher judiciary does not give primacy to the opinion of Hon’ble 

Chief Justice of India. The respondents contended that since S.P. Gupta judgment i.e. 

1982 from amongst 547 appointments in higher judiciary there are only 7 cases of 

appointment where opinions of Chief Justice of India have been overlooked. 

S.C. Advocates-on-Record Association case was heard by nine judges Bench 

consisting of S.R. Pandian j., A.M. Ahmadi J., Kuldip Singh J., J.S. Verma J., M.M. 

Punchhi J., Yogeshwar Dayal J., G.N. Ray J., Dr. A.S. Anand J., and S.P. Bharucha J. 

The Bench with 7:2 (A.M. Ahmadi J., & M.M. Punchhi dissenting) overruled S.P. 

Gupta judgment and observed that the opinion of the Chief Justice of India in the 

 
31 S.C. Advocates-on-Record Association v. Union of India AIR 1994 SC 268. 
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process of constitutional consultation in the matter of selection and appointment of 

judges to the Supreme Court and High court as well as transfer of judges from one 

High Court to another is entitled to have primacy. The majority view on the 

contention by the Union of India regarding difference of opinion in 7 cases was that 

the number of cases of disagreement regarding appointment may be as negligible as 7 

amongst 547. However, appointment of judges even after disapproval from the Chief 

Justice of Indian shows executive’s denial of primacy concept. On the contrary it 

shows that the executive acts with restraint and due difference with the Chief Justice 

of India. There are innumerable impelling factors which motivate, mobilize and 

impart momentum to opinion of CJI given in that process of ‘consultation’ is entitled 

to have primacy. Amongst various high ranking constitutional offices Article 124 

(2)32 of the Constitution of India required consultation with the Chief Justice of India. 

Therefore, there is no way to deny the primacy concept of CJI in appointment and 

transfer of judges. The majority view in this case was to set up a collegium to appoint 

judges. 

According to A.M. Ahmadi J., the Constitution of India has provided for pre-

consultation with the Chief Justice of India in matter of appointment of judges in 

higher judiciary and transfer of judges from one High Court to another High Court. 

Weight to be attached to the opinion of the CJI would depend on whether it is at the 

pre-appointment stage or post-appointment stage.  Punchhi J., on the question of 

primacy of opinion of CJI observed that the role of CJI in matter of appointments of 

judges in the Supreme Court is unique, singular and prima, but participatory vis-à-vis 

the executive on a level of togetherness and mutuality. The judgment in this is 

significant as it upheld the independence of judiciary.  

Overruling S.P. Gupta’s judgment and pronouncing this judgment the Apex Court 

expressed that the executive has limited role in appointment and transfer of judges.  

 
32 124. Establishment and constitution of Supreme Court 

(2) Every Judge of the Supreme Court shall be appointed by the President by warrant under his hand 

and seal after consultation with such of the Judges of the Supreme Court and of the High Courts in the 

States as the President may deem necessary for the purpose and shall hold office until he attains the age 

of sixty five years: Provided that in the case of appointment of a Judge other than the chief Justice, the 

chief Justice of India shall always be consulted: 

(a) a Judge may, by writing under his hand addressed to the President, resign his office; 

(b) a Judge may be removed from his office in the manner provided in clause ( 4 ) 

https://indiankanoon.org/doc/592523/
https://indiankanoon.org/doc/360901/
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S.R. Bommai v. Union of India33 is a landmark case which dealt with justiciability of 

discretionary power of the President and is also criticized by a few for adopting 

concept of ‘judicial hands off’ owing to separation of power theory34. Significant 

issues of this case were- 

a. Scope of judicial review of presidential proclamation under Article 356 

of the Constitution of India, 

b. Whether the norms and yardstick applied for adjudging the validity of 

administrative and executive action will be applicable for adjudging 

constitutionality of Presidential Proclamation? 

c. Whether the power of dissolving the assembly can be exercised only 

after presidential proclamation? 

d. Whether floor test is necessary to determine whether the Ministry 

enjoys confidence of the House or has lost it.35 

This case was heard by nine judges Bench consisting of Kuldip Singh J., P.B. Sawant 

J., K Ramaswamy J., S.C. Agarwal J., Yogeshwar Dayal J., B.P. Jeevan Reddy J., 

A.M. Ahmadi J., S.R. Pandian J. J.S. Verma J. 

The question was regarding scope of the phrase ‘the state Govt. can not be carried in 

accordance with the provisions of the Constitution’. Sawant J., (for himself and on 

behalf of Kuldip Singh J.) observed that this phrase in Article 356 means the 

Governor shall ask the president for proclamation of emergency only when the 

situation can not be remedied. The phrase ‘can not’ in Article 356 (1) connotes a 

situation of impasse. Resort to Article 356 (1) should be as a last measure. Before 

bringing this Article into operation the President would take proper precautions unless 

urgent action is absolutely necessary. The president should use all other measures to 

restore constitutional machinery in the state. Issuance of warning to the State is the 

 
33 S.R. Bommai v. Union of India (1994) 3 SCC 1. 
34 Appeals from the judgments of the Gauhati, Karnataka and Madhya Pradesh High Courts and the 

writ petitions filed in Rajasthan and Himachal Pradesh High Courts, which were transferred to the 

Supreme Court, were heard by a nine- judge Bench. The arguments in the case commenced in the first 

week of October 1993 and were concluded in the last week of December 1993. The hearing was 

interrupted thrice because of intervening Dussehra and Diwali holidays and a brief absence of Justice 

Pandian from the Bench. The judgment was pronounced on March 11, 1994. 
35 S.R. Bommai case dealt with other issues as well. However, for the purpose of this chapter only 

relevant issues are mentioned here. 
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first measure which the President should resort before rushing to exercise its power 

under Article 356.  

K. Ramaswamy J., observed that the phrase ‘can not’ used in Article 356 (1) does not 

mean that it is impossible to carry on the Government of the state. It only means that a 

situation has arisen when the State Government can not carry on its administration in 

accordance with the provisions of the Constitution. Power vested with the President 

under Article 356 is extraordinary power. However, the President does not need to use 

it sparingly.  

Regarding justiciability of Presidential proclamation the Bench unanimously held that 

presidential proclamation under Article 356 is not beyond the scope of judicial 

review. Nevertheless, disagreement arises regarding extent of judicial review and 

justiciability of Presidential proclamation. The most expansive scope of judicial 

review has been given by Sawant J. (for himself and on behalf of Kuldip Singh J.). 

The Bench was of the view that Presidential proclamation must be based on objective 

material obtained from Government’s report and/or otherwise. Proclamation is 

judicially reviewable to the extent of examining the material provided to the 

President. On this point the respondent contended that materials provided to the 

President for his satisfaction constitutes official documents therefore, can not be 

disclosed. In this backdrop the Bench observed that all the materials can not be 

regarded as confidential document36. 

K. Ramaswamy J. & Ahmadi J. in their separate minority judgment held in favour of 

non-justiciability of Presidential proclamation and observed that proclamation under 

Article 356 can not be subject to judicial review. However, Advocate Soli Sorabjee37 

criticized this minority judgment and contended that satisfaction of the President 

mentioned under Article 356 before proclaiming emergency is of subjective nature. In 

such situation the president is required to reach satisfactory opinion only after aid and 

advice from the Council of Ministers. He mentioned that in Maru Ram v. Union of 

India (1980) the Supreme Court has stated that President, wherever it is mentioned in 

 
36 Soli J. Sorabjee, Decision of the Supreme Court in S.R. Bommai v. Union of India: A critique, The 

Practical Lawyer. 
37 Soli Jehangir Sorabjee, AM is an Indian jurist and former Attorney-General of India. He has been 

honored with Padma Vibhushan for his defence of the freedom of expression and the protection of 

human rights. Sorabjee has held several offices in organizations of national and international repute 



212 
 

the Constitution, is a shorthand for the Central government. Satisfaction mentioned 

here is of Council of Ministers which became the subject matter of judicial review 

when challenged. Therefore, repeated reference of exclusion of Presidential 

proclamation from judicial review by virtue of President’s being the head of the state 

is devoid of legal and constitutional significance and totally irrelevant in determining 

the scope of judicial review of the same38. 

However, the Bench also acknowledged that proclamation by the President under 

Article 356 is an executive action and loaded with political overtones. Therefore, it 

would not be justified in laying a set of rules determining the validity of Presidential 

proclamation at any point of time. Validity of Emergency proclamation under Article 

356 has to be examined on the basis of circumstances, objective materials and 

subjective satisfaction of that particular incident. In this case the Apex Court has aptly 

defined the area of judiciary and executive by not expanding the scope of judicial 

review. Following the separation of power theory the judiciary observed that  

Judicial review must be distinguished from the justiciability by the Court. The two 

concepts are not synonymous. The power of judicial review is a constituent power and 

can not be abdicated by judicial process of interpretation. However, justiciability of 

the decision taken by the President is exercise of the power by the Court is hedged by 

self-imposed judicial restraint. It is cardinal principle of our Constitution that no one 

howsoever lofty, can claim to be the sole Judge of the power given under the 

Constitution. Its actions are within the confines of the powers given by the 

Constitution.39 

Post 1991 judicial independence was undermined by the executive. In S.C. Advocates-

on-Record Association v. Union of India40 the nine judges Bench unanimously 

declared that the opinion of the Chief Justice of India is unique and primacy has to be 

given to his opinion in appointment of judges in higher judiciary and transfer of 

judges from one High Court to another High Court. This judgment has declared that 

in collegiums system the executive is bound to give primacy to the opinion of Chief 

Justice of India in abovementioned matters. To do away with this judgment the 

 
38 Soli J. Sorabjee, Decision of the Supreme Court in S.R. Bommai v. Union of India: A critique, The 

Practical Lawyer, available at https://www.supremecourtcases.com/ (visited on 07.05.2020) 
39 S.R. Bommai v. Union of India AIR 1994 SC 1918 at 2047. 
40 S.C. Advocates-on-Record Association v. Union of India AIR 1994 SC 268. 

https://www.supremecourtcases.com/
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Parliament enacted the Constitution (Ninety Ninth Amendment) Act, 2014 

introducing the National Judicial Appointment Commission (NJAC) for the matters 

related to appointment of judges in higher judiciary and transfer of judges from one 

High Court to another. The interference of the executive in judge’s appointment and 

transfer is definitely against the basic structure of the Constitution of India and 

amounted to interference with the judicial independence. In Supreme Court 

Advocates-on-Record Association v. Union of India (NJAC Judgment)41 five judges 

Bench comprising of J.S. Khehar J., Chelamaswar J., Madan B. Lokur J., Kurian 

Joseph J., Adarsh Kumar Goel J. held (with Chelameswar J. dissenting) the ninety 

ninth amendment to the Constitution of India and related legislations setting up NJAC 

unconstitutional. J.S. Khehar J. in his judgment observed that in the proposed NJAC 

three members will be from judiciary, therefore leaving a very thin scope of 

determinative role of the judges in judge’s appointment and transfer matters. The 

Chief Justice of the Supreme Court and Chief Justices of High Court must be given 

primacy in matters related to judicial appointments in higher judiciary. Chelameswar 

J. in his dissenting judgment upheld the NJAC Act. However, he opined to strike 

down section 6(6) of the Act as this section gives veto power to the members from 

executive in NJAC to reject candidate for judicial appointment proposed by the 

judicial members in NJAC. However, it was Hon’ble Justice Chelameswar who in 

2018 addressed the then Chief Justice of India complaining executive interference 

with the judicial independence.42 Chelameswa J. also held an unprecedented press 

conference with other three judges of the Supreme Court of India questioning 

allocation of cases by the then CJI. 

Therefore, in post 1991 period the judicial independence has been sometimes 

interfered by the executive and sometimes the Indian judiciary has projected its 

fractured face because of its internal disturbances amongst judges. This was definitely 

not found in earlier two phases i.e. from 1950 to 1978 and from 1978 to 1991. 

 

 

 
41 Supreme Court Advocates-on-Record Association v. Union of India (2016) 4 SCC 1. 
42 Justice Chelameswar red flags Government interference, asks CJI to convene full court, PTI, New 

Delhi, March 29, 2018, available at: https://www.deccanherald.com/content/667354/justice-

chelameswar-red-flags-govt.html,  

https://www.deccanherald.com/content/667354/justice-chelameswar-red-flags-govt.html
https://www.deccanherald.com/content/667354/justice-chelameswar-red-flags-govt.html
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● Cases related to Vicarious Liability of the Government 

Smt. Nilabati Behra Alias Lalit v. State of Orissa & Ors43 is regarding guarantee of 

fundamental rights to under trials and person in custody. The petitioner informed the 

Supreme Court through a letter that her son was found dead after being taken away by 

police. Her letter was considered as Writ Petition under Article 32 of the Constitution 

of India. This case was heard by three judges Bench consisting of J.S. Verma J., A.S. 

Anand J., N. Venkatachala J. Respondent contended (on behalf of police) that the 

deceased ran away from custody and later found dead on railway track by the police.  

Verma J. (for himself and N. Venkatachala J.,) observed that the fact that police 

reached the place of death much later even after being informed about the death. 

Thus, the contention that police was in search of the deceased does not hold any truth. 

Contention of respondent that the deceased managed to escape from police custody by 

chewing off ropes was negative when the Regional Forensic Laboratory found ends of 

two ropes, one is provided by the police and another was tied in deceased hands, did 

not match. A.S. Anand J., in his concurring judgment stated that arrest is a kind of 

intervention by the state with someone’s enjoyment of his/her rights. However, arrest 

itself does not take away indefeasible rights of under trial or a detenue. Right to life 

guaranteed under Article 21 can not be violated even when a person is in custody 

except through a procedure established by the Law. The Bench found the death 

caused due to injuries inflicted upon the deceased during custody which made it a 

custodial death. Now the question arises whether the sovereign or its employee will be 

liable for tort committed during the time of duty. In Kasturilal Ralia Rain Jain v. The 

State of Uttar Pradesh44 the Apex Court has already recognized State’s liability to 

compensate for tort committed by its employee against an individual during the 

course of his employment. The respondent-state of Orissa is directed to pay a sum of 

Rs. 150000/- by way of compensation and Rs. 10000/- to the Supreme Court Legal 

Aid Committee. 

COLLECTIVE RIGHTS IN INDIA 

Post Maneka Gandhi period (1978) expanded the rights of vulnerable groups and 

provided several protections. However, from 1978 to 1991 issues related to rights of 

 
43 Smt. Nilabati Behra Alias Lalit v. State of Orissa & Ors AIR 1993 SC 1960. 
44 Kasturilal Ralia Rain Jain v. The State of Uttar Pradesh AIR 1965 SC 1039. 
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women and LGBTQ communities were not adequately represented through 

litigations. Therefore, the collective rights of these two groups were still immature. 

Post 1991 witnessed increase in litigations related to rights of these aforementioned 

communities because of increased awareness of exploitation of these vulnerable 

groups. Under this head cases have been divided under following categories- 

a. Cases related to protection of rights of women, and 

b. Cases related to rights of LGBTQ community in India. 

 

● Cases related to Protection Rights of Women 

Vishaka v. State of Rajasthan45 is a significant case in the area of protection of women 

at workplace. This case led to formation of Code of Conduct for work place by the 

Supreme Court of India. This case was heard by three judges Bench consisting of J.S. 

Verma C.J. I., Mrs. Sujata V. Manohar J., B.N. Kripal J. This case was filed by the 

petitioner alleging a brutal rape incident of a woman while she was working in field. 

The petitioner pointed out that in India there was, at the time of institution of this 

case, no law governing sexual offences committed against women at work place. The 

Bench observed that in the absence of domestic law occupying the field, to formulate 

effective measures to check the evil of sexual harassment of working women at all 

workplaces, the contents of international conventions and norms are significant for the 

purpose of interpretation of the guarantee of gender equality, right to work with 

human dignity implicit in Article 14, 15, 19 1 (g) and 21 of the Constitution of India. 

International Conventions in harmony with fundamental rights must be read into these 

provisions to enlarge the scope, meaning and content of fundamental rights 

guaranteed under the Constitution of India. The Supreme Court also prescribed 

guidelines for the employer for his/her workplace.  

Judgment in Vishaka case is quite expected post Tukaram case judgment and 

Criminal law Amendment in 1983. Vishaka case proved that India requires a long 

way to go in providing protective environment to its female citizens. However, 

judgment in this case also shows Supreme Court’s dedication towards ensuring 

protection to the vulnerable group. 

 
45 Vishaka v. State of Rajasthan AIR 1997 SC 3011. 
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Fundamental rights and DPSP in Constitution of India comprise of human rights of an 

individual. Post 1978 Indian judiciary interpreted that for the full realization of 

fundamental rights directive principles of state policy must go hand in hand. 

Interpretation of rights guaranteed to individual has been interpreted in different way 

in pre and post 1978. In Kesavananda Bharti case Y.V. Chandrachud J. (as he then 

was) observed while explaining the relationship between fundamental right and 

DPSP46 

As I look at the provisions of part III and IV, I feel no doubt, that the basic object of 

conferring freedoms on individuals is the ultimate achievement of the ideals set out in 

part IV….. May I say that the directive principles of state policy should not be 

permitted to become ‘a mere rope of sand’. If the state fails to create conditions in 

which the fundamental freedoms can be enjoyed by all, the freedom of the few will be 

at the mercy of the many and then all freedoms will vanish.  

Apparel Export Promotion Council v. A.K. Chopra47 again incited the issue of sexual 

harassment of women at workplace. In this case the respondent was removed from his 

office when the relevant disciplinary authority found him guilty of sexual harassment 

of a female employee. The respondent filed a petition before the High Court of Delhi 

challenging the decision of the Disciplinary Committee. The Single Bench of the 

High Court of Delhi observed that the dismissal of the respondent was unjustified as 

the respondent only tried to molest and there was no physical contact. This judgment 

of the Single Bench was upheld by the Division Bench of the High Court of Delhi. 

The appellant then files an appeal before the Supreme Court of India challenging the 

decision of the Division Bench of the Delhi High Court. The case was heard by two 

judges Bench comprising of Dr. A.S. Anand C.J.I. and V.N. Khare J. The Bench 

observed that in matter of human rights violation the Court must always remain alive 

to the International Instruments and Conventions concerning the same unless any 

inconsistency is found. The Bench also observed that each incident of sexual 

harassment is violation of fundamental rights guaranteed under the Constitution of 

India. Sexual harassment of female employee at workplace is a form of gender 

discrimination. The Bench referred the Convention on the Elimination of All Forms 

of Discrimination against Women (CEDAW) and the Beijing Convention to 

 
46 Unni Krishnan v. State of Andhra Pradesh AIR 1993 SC 2178 at 2229. 
47 Apparel Export Promotion Council v. A.K. Chopra AIR 1999 SC 62 
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substantiate that discrimination against female employee at work place is prohibited. 

The significance of taking steps to honour the dignity of female employees at work 

place was also made loud and clear through the international instruments.  

In Chairman Railway Board and Ors. v. Chandrima Das48 Mrs. Chandrima Das, a 

practicing lawyer, filed a petition under Article 226 before the High Court of Calcutta 

against the Chairman, Railway Board; General manager, Eastern railway; Divisional 

railway manager, Howrah Division claiming compensation for victim Smt. Hanuffa 

Khatoon. The victim was a Bangladeshi national who came to Howrah station to catch 

train to Ajmer. However, being new to the place she was misled by one of the 

employees of the Railway and was taken to a room in Yatri Niwas. She was raped 

there multiples times. The High Court Calcutta ordered the Union of India to pay 

compensation of Rs. 10 Lakhs to the victim. The Chairman of the Railway Board 

challenged this judgment before the Supreme Court of India. In the Supreme Court 

the case was heard by two judges Bench comprising of R.P. Sethi J and S. Saghir 

Ahmad J. The Bench unanimously upheld the decision of the High Court of Calcutta 

and expanded the horizon of the Article 14 in order to bring executive action of the 

Government under the scrutiny of the Writ jurisdiction. The Court further held that 

where public functionaries are involved in matters of invasion of fundamental rights 

or enforcement of public duties, the remedy of compensation through WRIT is 

available. 

Mukesh & Anr v. State for NCT of Delhi & Ors.49 is case of brutal gang rape on 16th 

December 2012 in Delhi. The brutality of the incident shocked the whole nation. The 

Court convicted six people for the offence of rape and murder of twenty three year old 

student. Amongst six convicts there was a juvenile delinquent who was found to be 

guilty of rape and murder and was tried under the Juvenile Justice Act, 2000. One of 

the convicts died in prison during trial. Other four convicts were tried by the Delhi 

High Courts and the High Court imposed death penalty. An appeal was filed before 

the Supreme Court of India against the judgment of death penalty imposed by the 

High Court of Delhi. Mukesh & Anr v. State for NCT of Delhi & Ors was presided 

over by three judges Bench of the Supreme Court of India comprising of Dtpak Misra 

C.J.I, Ashok Bhushan J., and R. Banumathi J. The Bench unanimously upheld the 

 
48 Chairman Railway Board and Ors. v. Chandrima Das (2000) 2 SCC 465. 
49 Mukesh & Anr v. State for NCT of Delhi & Ors.  
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decision of the death penalty declared by the High Court of Delhi. Justice Dipak 

Misra (for himself and on behalf of Justice Ashok Bhushan) observed that they upheld 

death sentence of four convicts on the basis of ‘rarest of the rare’ doctrine. They 

observed that the brutality of the violence and the exhibition of mental perversion by 

appellants left no scope for mercy. Justice R. Banumathi observed that in a civilized 

society every individual possesses inviolable fundamental rights. As the law and order 

is supreme in a society any instance of grave violation of human dignity attracts 

reaction from all parts of the society and the organs of the Government have to act 

immediately. Justice Banumathi, pointed out that to ensure women’s safety in society 

children have to be taught basic lesson regarding respecting human being. Every 

individual irrespective of gender must assume responsibility to fight for gender 

justice. Mercy petition was also filed by death row convicts of this case, however, 

those mercy petitions were also rejected. 

Indian Young Lawyers Association & Ors. v. State of Kerala50 is a landmark case on 

exclusionary practices of women under Hindu religion and women’s right to worship. 

This case was presided over by five judges Bench consisting of Dipak Misra C.J.I., 

A.M. Khanwilkar J., R.F. Nariman J., D.Y. Chandrachud J., & Indu Malhotra J. In 

Lord Ayappam temple in Kerala women of a specific age group (i.e. from 10 to 50) 

were not allowed owing to the historical background of the temple51. The Kerala 

Hindu Places of Public Worship (Authorisation of Entry) Act, 1965 has given this 

exclusionary practice legal validity. The question before the Bench was whether such 

exclusionary practice is violative of right to profess, practice and propagate religion as 

guaranteed under Article 25 of the Constitution. Whether a religious denomination 

can exclude a group of citizens from entering into temple under the pretext of right 

guaranteed to religious denominations to manage religious affairs under Article 26 of 

the Constitution of India.52 

 
50 Indian Young Lawyers Association & Ors. v. State of Kerala AIR 2018 SC 1690.  
51 Women of menstruating age are barred from entering the temple as Lord Ayappam is believed to 

practice celibacy. 
52 Article 25 of the Constitution of India- Freedom of conscience and free profession, practice and 

propagation of religion 

(1) Subject to public order, morality and health and to the other provisions of this Part, all persons are 

equally entitled to freedom of conscience and the right freely to profess, practise and propagate religion 

https://indiankanoon.org/doc/86224/
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Justice Indu Malhotra dissented in a matter of rights of religious denomination under 

Article 26. Dipak Misra C.J. (for himself and on behalf of A.M. Khanwilkar J.), R.F. 

Nariman J., and D.Y. Chandrachud J. observed that irrespective of rights guaranteed 

under Article 26 to religious denominations freedom to manage religious affairs a 

religious denomination can not continue a practice which is violative and 

exclusionary. However, Justice Indu Malhotra dissented to this opinion and observed 

that equality principle under Article 14 does not override right freedom of religion 

guaranteed under Article 25-28 of the Constitution of India.  

On the issue of exclusion of certain age group of women amounting to untouchability 

under Article 17 of the Constitution of India the five judges four judges (Indu 

Malhotra J. dissenting) observed that exclusion does amount to untouchability. Justice 

Malhotra observed that restriction upon a certain age group is not imposed through 

out India. The restriction owes its existence to historical background of the temple and 

the lord. Therefore, this exclusion is not a rule rather an exception owing to special 

circumstances. 

Discriminatory religious practices against women have been in existence since time 

immemorial. Sabarimala is an incident of exclusionary religious practice in Hindu 

religion, while Triple Talaaq is a discriminatory practice of divorcing a Muslim wife 

unilaterally. Shayara Bano & Ors. v. Union of India53 is a first case where the issue 

 
(2) Nothing in this Article shall affect the operation of any existing law or prevent the State from 

making any law 

(a) regulating or restricting any economic, financial, political or other secular activity which may be 

associated with religious practice; 

(b) providing for social welfare and reform or the throwing open of Hindu religious institutions of a 

public character to all classes and sections of Hindus Explanation I The wearing and carrying of 

kirpans shall be deemed to be included in the profession of the Sikh religion Explanation II In sub 

clause (b) of clause reference to Hindus shall be construed as including a reference to persons 

professing the Sikh, Jaina or Buddhist religion, and the reference to Hindu religious institutions shall be 

construed accordingly 

Article 26 of the Constitution of India- Freedom to manage religious affairs Subject to public order, 

morality and health, every religious denomination or any section thereof shall have the right 

(a) to establish and maintain institutions for religious and charitable purposes; 

(b) to manage its own affairs in matters of religion; 

(c) to own and acquire movable and immovable property; and 

(d) to administer such property in accordance with law 
53 Shayara Bano & Ors. v. Union of India AIR 2017 SC 4609. 

https://indiankanoon.org/doc/555375/
https://indiankanoon.org/doc/1753683/
https://indiankanoon.org/doc/1539376/
https://indiankanoon.org/doc/272397/
https://indiankanoon.org/doc/1759799/
https://indiankanoon.org/doc/547354/
https://indiankanoon.org/doc/1838869/
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was constitutionality of triple talaaq54. The petitioner challenged the constitutional 

validity of triple talaaq contending that this type of pronouncing talaaq upon Muslim 

wife gives Muslim men the right to divorce their wives arbitrarily and unilaterally. 

This case was heard by five judges Bench comprising of J.S. Khehar C.J.I., R.F. 

Nariman J., Kurian Joseph J., U.U. lalit J., and S.A. Nazeer J. The majority judgment 

holding triple talaaq unconstitutional was declared by R.F. Nariman J. (for himself 

and on behalf of U.U. Lalit J.) and Kurian Joseph J. in his concurring judgment. J.S. 

Khehar J. (for himself and S.A. Nazeer J.) in dissenting judgment opined that 

fundamental rights enshrined under Article 14, 15 and 21 are against the State action. 

Challenges under these provisions can be invoked only against state. It is necessary to 

remind that Article 14 forbids the State from acting arbitrary while the contention in 

the petition is Muslim husbands are pronouncing talaaq arbitrarily. The dissenting 

opinion was in favour of a legislation on the issue of declaring triple talaaq illegal and 

till then the Court would be satisfied injuncting Muslim husbands from pronouncing 

talaaq-e-biddat or triple talaaq as means of severing their matrimonial relationship. 

Muslim Personal Law (shariat) Act, 1937 ceases to be tested on the touchstone of 

state action once it is legislated and transformed into statutory law in the branch of 

personal laws in India. However, the majority judgment set aside triple talaaq as 

unconstitutional. 

● Cases related to Rights of LGBTQ Community in India 

In Naz Foundation v. Govt of NCT Delhi55 the contention was that section 377 of IPC 

penalizes sexual activity when done with non consenting adult, & Penile non-vaginal 

sex with minor. However, section 377 of IPC, 1860 has been misunderstood and 

misinterpreted over the period of time to relate it to the homosexual activity between 

two consenting adults. The petitioner challenged this interpretation of section 377 

contending that criminalization of homosexual activity between two consenting adults 

amounts to violation of Article 14 and 21 of the Constitution of India. In this 

celebrated case the Division Bench of Delhi High Court consisting of Ajit Prakash 

Shah, Chief Justice of Delhi High Court & S. Muralidhar J., observed that 

 
54 Bai Tahira case (1979), Fuzlnubi case (1980) and Shah Bano case (1985) were regarding 

maintenance of Muslim wife. In these cases triple talaaq was discussed but never to the extent as was 

done in Shayara Bano case in 2016. 
55 Naz Foundation v. Govt of NCT Delhi WP(C) No.7455/2001 
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discrimination is anti thesis to the right to equality guaranteed under Article 14 of the 

Constitution. Moreover, denying the right to an individual to choose sexual partner 

amounts to infringement of right to privacy under right to life and personal liberty 

under Article 21 of the Constitution of India. Therefore, ensuring right to equality to 

the LGBT community will promote harmony and foster dignity of individual. 

The judgment in Naz Foundation case was challenged in Suresh Kumar Kaushal v. 

Naz Foundation (India) Trust & Ors56 by way of an appeal in. In this case the 

Division Bench of the Supreme Court of India consisting of G.S. Singhvi J., & S.J. 

Mukhopadhaya J., overruled judgment delivered in Naz Foundation and upheld 

criminalization of homosexual activity under section 377 of Indian Penal Code, 1860. 

National Legal Services Authority v. Union of India & others57 is another significant 

case in acknowledging the right of identity of transgender and trans-sexual 

community. This case was heard by a Division Bench of the Supreme Court 

consisting of Radhakrishnan J., and A.K. Sikri J. 

Hon’ble Justice Radhakrishnan in this case observed that one of the fundamental 

aspects of human life is to ascertain gender identity of an individual. ‘Sex’ is assigned 

at birth while ‘gender’ identity is developed by an individual during adulthood.He 

observed  

‘Gender identity refers to each person‘s deeply felt internal and individual experience 

of gender, which may or may not correspond with the sex assigned at birth, including 

the personal sense of the body which may involve a freely chosen, modification of 

bodily appearance or functions by medical, surgical or other means and other 

expressions of gender, including dress, speech and mannerisms. Gender identity, 

therefore, refers to an individual‘s self-identification as a man, woman, transgender 

or other identified category.’ 

While adverting discrimination on the basis of gender Radhakrishnan J., observed  

‘The discrimination on the ground of ―sex‖ under Articles 15 and 16, therefore, 

includes discrimination on the ground of gender identity. The expression ―sex used 

in Articles 15 and 16 is not just limited to biological sex of male or female, but 

intended to include people who consider themselves to be neither male nor female’ 

 
56 Suresh Kumar Kaushal v. Naz Foundation (India) Trust & Ors Civil Appeal 10972 of 2013 
57 National Legal Services Authory v. Union of India (2014) 5 SCC 438. 
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Dealing with legality of identity of transgender Radhakrishnan J., stated that hijra or 

eunuch can be regarded as third gender and is not required to be identified as either 

male or female because gender identity refers to an individual’s internal sense of 

being male/ female or transgender. 

Hon’ble Justice A.K. Sikri observed that there is a need to recognise transgender and/ 

or trans-sexual as third gender as gender identity is required for enjoying catena of 

civil rights. Emphasising on the human rights of transgender he observed - ‘….there 

seems to be no reason why a transgender must be denied of basic human rights which 

includes right to life and liberty with dignity, right to privacy and freedom of 

expression, right to education and empowerment, right against violence, right against 

exploitation and right against discrimination. The Constitution has fulfilled its duty of 

providing rights to transgender. Now it is time for us to recognise this and to extend 

and interpret the Constitution in such a manner to ensure a dignified life for 

transgender people. All this can be achieved if the beginning is made with the 

recognition of TG as third gender’ 

Thus, in post 2014 i.e. post NALSA judgment there was a dichotomy regarding the 

rights of LGBT community in India. In December, 2013 two judges Bench of the 

Supreme Court recognising criminalisation of homosexual activity by upholding 

section 377 of Indian Penal Code, 1860. While, in April, 2014 two judges Bench of 

the Supreme Court in NALSA case recognised LGBT community as third gender by 

upholding their human rights.  

In Navtez Singh Johar v. Union of India58 the constitutionality of section 377 of 

Indian Penal Code, 1860 was challenged and it was heard by five judges Bench 

consisting of Hon’ble Chief Justice Dipak Mishra, A. M. Khanwilkar J., R.F. Nariman 

J., D.Y. Chandrachud J., and Indu Malhotra J. In this case the Bench overruled the 

judgment delivered in Suresh Kumar Kaushal case. In Suresh Kumar Kaushal case the 

petitioner argued the matter from the point of view of morality and contended that 

homosexuality is not moral. The Supreme Court accepted the contention made in 

Suresh Kumar Kaushal case regarding morality. However, in Navtej Singh Johar case 

Indu Malhotra J., in her concurring judgment has put a distinction between Societal 

 
58 Navtez Singh Johar v. Union of India AIR 2018 SC 4321. 
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morality and Constitutional morality59. Justice Indu Malhotra further stated that 

societal morality is counter to the constitutional morality and can not form the basis of 

state interest. It is societal morality that discriminates against LGBT community and 

subjects them to sanction. 

Chief Justice Dipak Mishra, A.M. Khanwilkar J., and D.Y. Chandrachud j., were of 

the opinion that Constitution is a social document and society is ever changing. 

Therefore, to cope up with this change the Constitution must transform according to 

the needs of the society. Thus, the Indian society must acknowledge the injustice 

which it has perpetuated and must correct it to mark an evolution of it.  

D.Y. Chandrachud J., observed, while explaining the reason for decriminalisation of 

homosexuality, that consensual sexual activity can not be criminalised if Bentham’s 

theory of Utility is applied60. Bentham tested ‘sodomy’ laws on three main principles, 

these are- 

a. whether they produce any primary mischief (i.e. direct harm to anybody) 

b. whether they produce any secondary mischief (i.e. danger to the stability and 

security to the society) 

c. whether they pose any threat to the state. 

Therefore, Bentham observed that homosexuality gives pleasure to some and 

produces pain to no body. 

Hon’ble Justice Indu Malhotra also observed that sexual orientation of an individual is 

an innate part of his/her identity. Therefore, it is an essential part of the right to 

privacy of that individual. In post K. S. Puttaswamy judgment61 there is no scope left 

for doubt that Right to Privacy is an essential right guaranteed under Article 21 of the 

Constitution of India. 

The five judges Bench unanimously overruled the judgment of Suresh Kr. Kaushal 

case by stating that the part of Section 377 of IPC, 1860 which penalised homosexual 

 
59Navtez Singh Johar v. Union of India AIR 2018 SC 4321 Concurrent Judgment by Hon’ble Justice 

Indu Malhotra at page 34 
60Navtez Singh Johar v. Union of India AIR 2018 SC 4321 Concurrent Judgment by Hon’ble Justice 

D.Y. Chandrachud at page 151 
61 Justice K.S. Puttaswamy v. Union of India WP (Civil) 494 of 2012. 
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activity stands ultra vires. However, the part of section 377 of IPC, 1860 which deals 

with unnatural sexual offences was upheld and subjected to a sanction. This judgment 

successfully distinguished between homosexual activity and unnatural sexual offences 

which were being used synonymously. 

● Cases related to Guarantee of Fundamental Rights in the wake 

of Liberalization 

The interpretation of right to education in Unni Krishnan v. State of Andhra Pradesh62 

is different from the interpretation of right to education in Mohini Jain case. In Mohini 

Jain v. state of Karnataka63 the Supreme Court of India observed that right to 

education is a fundamental right of a citizen. Article 21 is so wide that it includes the 

right to education as right to life and dignity under this Article can not be assured 

except a guaranteed right of education. In this backdrop it is significant to mention 

that the central government formulated its National Education Policy (NEP) in 1986. 

This NEP in paragraph 6.20 laid down that private and voluntary effort in the sector 

of technical and professional education will be devised as an alternative, but in 

conformity with the accepted norms and goals. Paragraph 10.1 of the NEP, 1986 laid 

down about decentralization and creation of a spirit of autonomy for educational 

institutions in India. This National Education Policy is definitely an indicator towards 

privatization in educational sector in India. India went through this transformation 

when Mr. Rajiv Gandhi from Congress was the Prime Minister. However, it was 

during his mother’s, Mrs. Indira Gandhi, tenure as Prime Minister the decision of 

centralization of banking sector was taken. Jawaharlal Nehru from Congress, father of 

Mrs. Indira Gandhi and grand-father of Mr. Rajiv Gandhi, expressed his opinion on 

making India a socialist country. 

In Unni Krishnan the issue was whether right to education is a part of Article 21 of 

the Constitution of India. Unni Krishnan’s case was heard by five judges Bench 

consisting of L.M. Sharma C.J.I., S.R.Pandian J., S. Mohan J., B.P. Jeevan Reddy J., 

S.P. Bharucha J.64  In Mohini Jain’s case the Bench did not interpret right to education 

in the light of DPSP. However, in Unni Krishnan case the Bench considered Article 

 
62 Unni Krishnan v. State of Andhra Pradesh AIR 1993 SC 2178. 
63 Mohini Jain v. State of Karnataka (1992) 3 SCC 666. 
64 Mohini Jain’s case was heard by two judges Bench while the Bench presiding over Unni Krishnan v. 

State of A.P. was a Constitutional Bench.  
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41, 45 and 46 of the Constitution65 while interpreting the right to education. Article 41 

has laid down that the state (education is in concurrent list, therefore, both the union 

and state govt. can legislate on this matter) has an obligation to enable everyone to 

have right to education within the limit of its economic capacity and development. 

Article 45 of the Constitution of India lays down stat’s obligation to provide free and 

compulsory education till the age of 14 of a child. B.P. Jeevan Reddy (Mohan J. 

concurring) observed right to education flowing from Article 21 is not absolute right. 

Its content and parameter has to be determined in the light of Article 45 and 41. 

Therefore, every citizen has a right to education till he/she attains the age of 14. 

Thereafter, his right to education is subject to stat’s economic capacity and 

developmental status.  

The NEP of 1986 decentralized education by allowing private educational institutions. 

In Unni Krishnan recognition or affiliation of these private educational institutions by 

the State or Universities was also an issue. B.P. Jeevan Reddy (Mohan J. concurring) 

observed that allowing private educational institution in India does not mean 

compulsory recognition or affiliation by the state or University. Recognition or 

affiliation may be subject to fulfillment of conditions set by the affiliating State or the 

affiliating University.  Sharma C.J., (for himself and on behalf of S.P. Bharucha) 

wrote a concurrent judgment in agreement with judgment delivered by B.P. Jeevan 

Reddy J., and Mohan J. Unni Krishan judgment on right to education overruled 

Mohini Jain judgment. 

Post 1991 is a period of transformation for educational policy in India. Owing to NEP 

1986 the Government admission to all the educational institution irrespective of their 

minority status, govt. aided, private institution was ordered to be made according to 

 
65 Article 41- Right to work, to education and to public assistance in certain cases The State shall, 

within the limits of its economic capacity and development, make effective provision for securing the 

right to work, to education and to public assistance in cases of unemployment, old age, sickness and 

disablement, and in other cases of undeserved want. 

Article 45- Provision for free and compulsory education for children The State shall endeavour to 

provide, within a period of ten years from the commencement of this Constitution, for free and 

compulsory education for all children until they complete the age of fourteen years 

Article 46- Promotion of educational and economic interests of Scheduled Castes, Scheduled Tribes 

and other weaker sections The State shall promote with special care the educational and economic 

interests of the weaker sections of the people, and, in particular, of the Scheduled Castes and the 

Scheduled Tribes, and shall protect them from social injustice and all forms of exploitation. 
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the Government order. The petitioner T.M.A. Pai Foundation filed the suit against 

such order contending that there are various minority educational institutions (MEI) 

which have the right to form their own policies regarding education under Article 29 

and 30 of the Constitution of India. Issuing of such order by the Government violates 

the rights of MEIs in India. T.M.A. Pai Foundation v. State of Karnataka66 was filed 

seeking interim order from the Supreme Court of India allowing admission in MEIs 

for the academic session commencing from 1994. This case was heard by seven 

judges Bench consisting of Kuldip Singh J., S.C. Agarwal J., S. Mohan J., B.P. Jeevan 

Reddy J., Dr. A.S. Anand J., S.P. Bharucha J., and Faizan Uddin J. For admission in 

the last academic session 1993-1994 an interim order was made by a Bench consisting 

of M.N. Venkachaliah and B.P. Jeevan Reddy. On 14th May the two judges Bench in 

the interim order declared that  

i. Fifty percent of the total intake has to be made by the agency of the state 

government. The candidates so selected and admitted shall pay scales of 

fee applicable to this class of students as determined by the State 

Government. 

ii. Rest of fifty percent intake shall be made by the petitioners to admit 

candidate belonging to a particular religious or linguistic minority. 

However, the selection must be made on the basis of merit. Such merit 

shall be determined on the basis of academic performance at the qualifying 

examination, or the objective test that the institution might apply to 

determine such relative and competing merit or on the basis of 

performance in the selection test conducted by the state government. It is 

optional for the petitioner to adopt any method for admitting candidates in 

college.67 

In interim order dated on 18th August, 1993 the Bench categorized institutions filing 

writ petitions into five categories. These categories are- 

i. Unaided minority educational institutions, 

ii. Minority educational institutions which are in receipt of 

State funds by way of and, 

 
66 T.M.A. Pai Foundation v. State of Karnataka AIR 1994 SC 2372. 
67 T.M.A. Pai Foundation v. State of Karnataka AIR 1994 SC 2372 at 2374. 
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iii. Minority educational institutions in respect of which it is 

not clear from the averments in the writ petitions whether 

they are aided or unaided institutions, 

iv. Writ petitions challenging the correctness and applicability 

of Unni Krishnan filed by the educational institutions which 

do not claim to be minority educational institutions, 

v. Educational institutions which do not fall in any of the 

above categories. 

In this interim order it was mentioned that interim order on 14th May, 1993 would not 

be applicable to educational institutions mentioned in no. iv and v. in interim order 

dated 18th August, 1993 the Bench held that educational institutions mentioned in no. 

i, ii and iii could admit 50% of seats equally distributed between free seats and paid 

seats according to the rule made by the management of the institution. The 

Management can secure 5% seats for NRI candidates as well. The State government is 

entitled to carry out admission program for the other half i.e. 50% and other half i.e. 

admission for the rest of the 50% seats shall be carried out by the Management. In the 

seats admitted by the agency of the state government there shall be paid seats and free 

seats. This judgment was undoubtedly in line with the globalization policy adopted by 

the government. 

There was not only a transition in the policy of the government but also a 

transformation of legal philosophy followed by the Indian Judiciary. Eleven judges 

Bench of Supreme Court of India in R.C. Cooper case ruled in favour of bank 

nationalization seconding government’s socialist policy in 1970. With the 

introduction of National Education Policy in 1986 the government welcomes 

globalization and privatization in India. This policy led to transformation of legal 

philosophy followed by the Supreme Court of India and eventually exhibited in cases 

like Unni Krishnan v. State of A.P. and T.M.A. Pai Foundation v. State of Karnataka. 

T.M.A. Pai Foundation case in 200268 is a landmark case laying down contours of 

governmental rule in private educational institutions. This case was presided over by 

eleven judges Bench. In this case the majority view of six judges, delivered by B.N. 

 
68 T.M.A. Pai Foundation v. State of Karnataka AIR 2003 SC 355. 
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Kripal C.J.I. (for himself and on behalf of G.B. Patnaik J., S. Rajendra Babu J., K.G. 

Balakrishnan J., P.V. Reddi J., and Arijit Pasayat J.), was that the State can determine 

the religious and/or linguistic minorities and would have to be considered state-wise. 

The minorities have right under Article 29 and 30 to establish and administer 

educational institution. However, this right is not absolute and can not override 

national interest. Therefore, rights conferred under these Articles to minorities can not 

prohibit the government from formulating rules governing all the educational 

institutions within the state and these rules will apply to all the educational institutions 

irrespective of their minority status. The state government can make rules for minority 

educational institutions- 

i. As regulatory measures governing quality of education imparted by the institution, 

& ii. Rules governing students’ welfare and teachers for proper academic atmosphere. 

● Cases related to offences to the Institution of Marriage and the 

role of the Judiciary 

Sarla Mudgal v. Union of India69 is significant as the issue of implementing Uniform 

Civil Code in India arose eventually in this case. The present suit was mainly various 

petitions claiming conversion of religion for the purpose of solemnization of another 

marriage. It was alleged that there are incidents of Hindu male converting to Islam to 

solemnize second marriage. This case was presided over by two judges Bench 

consisting of Kuldip Singh J., and R.M. Sahai J. The Bench observed that religious 

conversion solely for solemnizing a marriage while having a spouse alive itself is a 

proof of guilty mind. The person, irrespective of his conversion to another religion, 

whose spouse is living during solemnization of another marriage, is guilty of bigamy 

under section 494 of the Indian Penal Code. The Bench eventually discussed the 

implementation of Uniform Civil Code in India under Article 44 of the Constitution 

of India. Kuldip Singh J., observed that the system introduced by the British that 

personal laws would govern inheritance, marriage etc. must be supplemented/ 

superseded by the Uniform Civil Code. He was also of the opinion that the successive 

government has been wholly remiss in their duty of implementing Uniform Civil 

 
69 Sarla Mudgal v. Union of India AIR 1995 SC 1531. 
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Code. R.M. Sahai J., also declared his judgment in favour of implementation of 

Unform Civil Code but after consulting the Law Commission of India. 

In the background of Sarla Mudgal case where bigamy was held as a crime it is 

important to mention that regarding adultery under section 497 of Indian Penal Code, 

1860 the Supreme Court has delivered a landmark judgment in 2018 in Joseph Shine 

v. Union of India70. This case was presided over by five judges Bench consisting of 

Dipak Misra C.J.I., A.M. Khanwilkar J., D.Y. Chandrachud J., Indu MAlhotra J., and 

R.F. Nariman J. The suit was filed seeking the Constitutional Bench to declare section 

497 of the Indian Penal Code, 1860 unconstitutional. Section 497 is reproduced 

below- 

Adultery.—Whoever has sexual intercourse with a person who is and whom he knows 

or has reason to believe to be the wife of another man, without the consent or 

connivance of that man, such sexual intercourse not amounting to the offence of rape, 

is guilty of the offence of adultery, and shall be punished with imprisonment of either 

description for a term which may extend to five years, or with fine, or with both. In 

such case the wife shall not be punishable as an abettor. 

This section does not only violate the equality principle enunciated under Article 14 

of the Constitution, but also exhibits woman as a property of her husband. Equality 

principle is violate because for the act of adultery a man is only punished where the 

woman is treated as an abettor or victim and does not have any liability. However, the 

perpetrator shall not be liable of offence of adultery if the husband of the woman 

consents to it. This section definitely bore the patriarchal mindset and India had to set 

itself free from everything which hinders the proposal of egalitarian society. Hence, 

this case is significant. Dipak Mishra J. (for himself and A.M. Khanwilkar J.) 

observed that transformative constitutionalism does not conform to this inequality. 

Moreover, for the same offence committed by both man and woman, a woman can not 

be perceived as a victim while the other is perceived as committing a crime.  

R.F. Nariman J. declared section 497 of I.P.C. 1860 invalid because assumption in 

favour of a woman, in an instance of adultery, as victim is not protected under Article 

15 (3) of the Constitution of India as argued. Article 15(3) of the Constitution of India 

empowers the state to legislate in favour of women but this is only to provide them 

 
70 Joseph Shine v. Union of India AIR 2018 SC 4898. 
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with benefit and not to absolve their liability from any offence. D.Y. Chandrachud 

declared section 497 because of the following reasons 

Firstly, this section confers right upon the husband to prosecute the adulterer while the 

wife whose husband has committed adultery does not have any right to prosecute the 

woman in adulterous relationship with her husband, 

Secondly, it does not confer the right upon the wife to prosecute her husband who has 

committed adultery, 

Thirdly, there is no punishment if a married man commits adultery with an unmarried 

woman. 

On issue of marital fidelity vis-à-vis fundamental right of self determination, D.Y. 

Chandrachud J., observed that, right to self determination includes right to sexual self-

determination of an individual. The Constitutional Bench of South Korea observed 

that no public consensus exist recognizing adultery as a crime. Marital infidelity is 

immoral and unethical. He also observed that it is nowhere implicit in the Constitution 

that a woman upon entering into marriage consents to advance sexual relation with 

her husband or refrain from sexual relation outside the marriage. A provision of law 

must not be understood in isolation from social, political, historical and cultural 

context.  

Five judges Bench unanimously declared section 497 unconstitutional and struck 

down the same. Section 198 (2) of the Cr.P.C.71 1973 was struck down because it 

provides for procedure to file complaint for offence committed under section 497 of 

I.P.C. 1860. 

Post 1978 Indian legal system has undergone several changes and witnessed liberal 

interpretation of constitutional provisions. Since 1978 India has undergone various 

social changes as well. Law which was moral in post independent period becomes 

redundant with the change in Indian society. There was always transformative 

element in the Constitution of India. However, it is only because of the judiciary 

which brings out that element by giving it a liberal interpretation. As opposed to 

Kelson’s Pure Theory of Law it was realized that Law can not be perceived without 

 
71 Section 198. Prosecution for offences against marriage- 

(2) For the purposes of sub- section (1), no person other than the husband of the woman shall be 

deemed to be aggrieved by any offence punishable under section 497 or section 498 of the said Code: 

Provided that in the absence of the husband, some person who had care of the woman on his behalf at 

the time when such offence was com- mitted may, with the leave of the Court, make a complaint on his 

behalf. 
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its social, political, economic and cultural context. Therefore, a law which becomes 

socially irrelevant has to be got away with. The right of LGBT community is not 

raised before the Indian Judiciary until Naaz Foundation case in 2009. Section 377 of 

I.P.C. 186072 penalizes any sexual act against the nature with any man, woman or 

animal.  

● Cases related to Euthanasia i.e. the Right to Die 

The expansion of human rights jurisprudence in India stirred up the question whether 

right to life under Article 21 of the Constitution of India includes right to die with 

dignity. In Maruti Shripati Dubal v. State of Maharashtra73 Division Bench of 

Bombay High Court, consisting of B.K. Patil J., & P. Sawant J., declared that right to 

life guaranteed under Article 21 includes right to die with dignity. However, the same 

question arose again in 1996 in Smt. Gian Kaur v. State of Punjab74. This case was 

heard by a Constitutional Bench consisting of five judges namely, J.S. Verma J., G.N. 

Ray J., N.P. Singh J., Faizan Uddin J., & G.T. Nanavati J. In this case the issue was 

whether suicide is a right flowing from right to life guaranteed under Article 21 of the 

Constitution. The Bench unanimously decided that right to die is not included in right 

to life under Article 21. For the same reason ‘right to live with human dignity’ can not 

be construed to include within its ambit the right to terminate natural life, at least 

before commencement of the natural process of certain death. We do not see how 

Article 21 can be pressed into service to support the challenge based on Article 14. It 

can not therefore, be accepted that that section 309 of I.P.C.75 is violative of either 

Article 14 or Article 21 of the Constitution. The five judges Bench declared that 

section 309 and 30676 of Indian Penal Code, 1860 are not unconstitutional.77 Issue 

 
72 Section 377 of Indian Penal Code 1860 

Unnatural offences.—Whoever voluntarily has carnal intercourse against the order of nature with any 

man, woman or animal, shall be punished with 1[imprisonment for life], or with imprisonment of either 

description for a term which may extend to ten years, and shall also be liable to fine. Explanation.—

Penetration is sufficient to constitute the carnal intercourse necessary to the offence described in this 

section. 
73 Maruti Shripati Dubal v. State of Maharashtra 1987 (1) Bom. CR 499. 
74 Smt. Gian Kaur v. State of Punjab AIR 1996 SC 946. 
75 Section 309 Indian Penal Code- Attempt to commit suicide.—Whoever attempts to commit suicide 

and does any act towards the commission of such offence, shall be punished with simple imprisonment 

for a term which may extend to one year 1[or with fine, or with both. 
76 Section 306 Indian Penal Code- Abetment of suicide. —If any person commits suicide, whoever 

abets the commission of such suicide, shall be punished with imprisonment of either description for a 

term which may extend to ten years, and shall also be liable to fine. 
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regarding euthanasia arose in Aruna Ramchandra Shanbaug v. Union of India78. In 

this case feasibility of punishing an individual for attempt to commit suicide was 

sought to be reconsidered. Constitutionality of Mercy Killing or Euthanasia was 

discussed. This was presided over vy two judges Bench consisting of Markendey 

Katju J., & Mrs. Gyan Sudha Mishra J.  

The Bench categorized Euthanasia in Active and Passive and voluntary and non-

voluntary. In active euthanasia something is done to end the patient’s life. While in 

passive euthanasia something is not done which would preserve the patient’s life. In 

voluntary euthanasia consent is taken from the patient while in non-voluntary 

euthanasia consent of the patient is not obtained. The Bench observed that there is no 

law in India as to the legal procedure for withdrawing life support to a person in 

permanent vegetative state (PVS) or who is incompetent to take a decision in this 

connection. The Bench observed that passive euthanasia is permitted where the 

patient is terminally ill or in permanent vegetative state. However, it is subject to prior 

approval by the High Court under Article 226 (1) of the Constitution of India. 

The Bench observed that notwithstanding anything contained in Article 32 of the 

Constitution of India it is the High Court which must be vested with the power under 

Article 226 of the Constitution to grant withdrawal of life support. The Court also laid 

down procedure to be adopted by the High Court when such an application is filed. 

The case must be heard by a Bench of at least two judges which would take 

suggestions from a Committee consisted of at least three doctors regarding the 

medical condition of the patient. From amongst three doctors, preferably, one should 

be neurologist, one should be a psychiatrist, and the third should be a physician.  

In Common Cause (Regd. Society) v. Union of India79 the issue was whether an 

individual has the right to give ‘advance directives’ i.e. directives on medical 

treatment if they become incompetent or unable to communicate in future (it is known 

as living will). The constitutionality of passive euthanasia under prescribed 

circumstances was already upheld in Aruna R. Shanbaug. Common Cause (Regd. 

Society) case was presided over by five judges Bench consisting of Dipak Misra 

 
77 The Bench found judgment in Maruti Shripati Dubal v. State of Maharashtra and P. Rathinam v. 

Union of India holding punishment for attempt to suicide unconstitutional is not correct. 
78 Aruna Ramchandra Shanbaug v. Union of India AIR 2011 SC 1290. 
79 Common Cause (Regd. Society) v. Union of India (2018) 5 SCC 1. 
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C.J.I., A.M. Khanwilkar J., A.K. Sikri J., D.Y. Chandrachud J., Ashok Bhushan J. The 

Bench unanimously decided (Dipak Misra C.J.I. for himself and A.M. Khanwilkar J., 

with A.K. Sikri J., concurring, D.Y. Chandrachud J., concurring, & Ashok Bhushan 

J., concurring) that a person with mental capacity and attaining the age of majority has 

the right to lay down advance directives regarding medical treatment. This decision 

was taken owing to right to self-determination of every individual. A.K. Sikri J., 

Ashok Bhushan J., also observed that ‘best interest principle’ can be followed for 

those patients who can not take informed decision and be taken by a specified 

competent medical expert.80 D.Y. Chandrachud J., laid down that while recognizing 

advance directives sustenance has been drawn from the constitutional values of 

liberty, dignity, autonomy and privacy.  

Procedure for recording or preservation of living will has been provided by Dipak 

Misra j. (for himself and on behalf of A.M. Khanwilkar J.,). The executor must sign 

the document in the presence of two attesting witnesses, preferably independent, and 

countersigned by the jurisdictional Judicial Magistrate of First Class (JMFC) so 

designated by the concerned District Judge. On presenting that document at time of 

necessity before the Medical Board, the Board shall examine the authenticity of the 

document. If the document is refused by the Medical Board then the executor or his 

representative has the right to approach the High Court under Article 226 of the 

Constitution of India. An individual may withdraw or alter the Advance Directive at 

any time when he/she has the capacity to do so and by following the same procedure 

as provided for recording of Advance Directive. Withdrawal or revocation of an 

Advance Directive must be in writing. 

In case of withdrawal of life support treatment opinion of the treating physician shall 

be taken. The family members shall be apprised of pros and cons of withdrawal of life 

support by the medical Board constituted for this purpose. The JMFC shall visit once 

the medical Board informs about this situation to the jurisdictional collector. There 

may be situation when the medical Board is not concurring on withdrawal of life 

support. in such a case application can be filed before the High Court. The Chief 

 
80 D.Y. chandrachud in his concurrent judgment observed that Gian Kaur case upheld constitutionality 

of section 306 and 309 of IPC, 1860. However, it remained silent as to passive euthanasia. Therefore, 

according to him in Aruna Shanbaug case the Bench had an incorrect view of Gian Kaur case. Aruna 

Shanbaug is the first case allowing passive euthanasia under special circumstances.  
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Justice of the said High Court shall constitute a Division Bench which shall decide to 

grant approval or not. The High Court may constitute an independent Committee to 

depute three doctors from the fields of general medicine, cardiology, neurology, 

nephrology, psychiatry or oncology with experience in critical care and with overall 

standing in the medical profession of at least twenty years after consulting the 

competent medical practitioners. It shall also afford an opportunity to the State 

counsel. The High Court in such cases shall render its decision at the earliest since 

such matters cannot brook any delay. Needless to say, the High Court shall ascribe 

reasons specifically keeping in mind the principle of "best interests of the patient". 

Dipak Misra C.J. I. also mentioned that this procedure would be followed until the 

Parliament comes up with any legislation on this issue. D.Y. Chandrachud J., agreed 

with the opinion of Dipak Misra C.J.I. regarding procedure for withdrawal of life 

support eventually leading to passive euthanasia. 

● Cases related to Right To Privacy in India 

People’s Union for Civil Liberties v. Union of India81 indirectly deals with privacy 

right of India citizens. In 1990 Chandra Sekhar (who was soon to be the Prime 

Minister) publicly leveled an allegation against V-P Singh led government that it was 

illegally tapping telephones of 27 politicians including his own. This case was heard 

by two judges Bench consisting of K Singh J., and S.S. Ahmad J. The Court held 

privacy right to be a part of fundamental right82. However, the focus was whether the 

procedure of tapping telephone was according to the established procedure by the 

Law. The Bench observed that even though the Constitution remains silent as to 

privacy right, telephone tapping is a serious intrusion to someone’s privacy. 

Telephone tapping equals to eves-dropping in advanced technological era. Therefore, 

any such order of telephone tapping is subject to judicial scrutiny. The Court held that 

telephone tapping can be done by the Government subject to following of proper 

procedure. The procedure includes maintaining of the following documents by the 

authority which issued the order: 

(a) the intercepted communications, 

 
81 People’s Union for Civil Liberties v. Union of India AIR 1997 SC 568. 
82 There was yet no judgment as to privacy right is intrinsic in the right to life and liberty under Article 

21 of the Constitution of India. 
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(b) the extent to which the material is disclosed, 

(c) the number of persons and their identity to whom any of the material is disclosed. 

(d) the extent to which the material is copied and 

(e) the number of copies made of any of the material. 

The issue of privacy has been raised before the Supreme Court of India time and 

again. With the institution of K.S. Puttaswamy v. Union of India83 the privacy issue in 

India re-emerged. The Apex Court first dealt with privacy issue in M.P. Sharma case 

in 1954. In M.P. Sharma case (1954) eight judges Bench and in Kharak Singh case 

(1963) four judges in majority of six judges Bench declared that the Constitution does 

not guarantee right to privacy under right to life and liberty of Article 21. In these two 

cases privacy meant privacy to the physical appearance and was confined to 

demographic and or territorial limits. India has undergone vast technological 

development since 1963 and with that the concept of privacy has been changed to a 

great extent. Privacy relating to physical or spatial privacy developed to privacy as to 

an individual’s personal choices. The manifestation of privacy as to individual’s 

persona choice and ability to make decision for self was seen in Naz Foundation case 

(2009), NALSA case (2014), Navtaj Singh Johar case (2018), Passive Euthanasia case 

(2018). K.S. Puttaswamy case involves a different aspect of privacy i.e. informational 

privacy. Informational privacy involves protection to personal information from 

public scrutiny which may likely to be flown due to advanced technological 

development bearing personal databases.  

K.S. Puttaswamy case was instituted in 2012 in the backdrop of the government 

mandate was issued regarding ADHAR link with Bank account and PAN card. 

AADHAAR card has all the personal information including individual’s biometric 

information. Linking of bank account and PAN card brings personal information of an 

individual to public forum. Each individual was assigned a unique number knowing 

as UIDAI number. This scheme received a lot of criticism from a section of society as 

it was supposed to have a serious privacy concern. This scheme was supposed to be 

introduced to bring citizens under surveillance by the State. In this backdrop Justice 

K.S. puttaswamy filed a case before three judges Bench of the Supreme Court in 

2012. The case was transferred to five judges Bench considering its involving 

 
83 K.S. Puttaswamy v. Union of India (2017) 10 SCC 1. 
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constitutional provision. At last the case was transferred to nine judges Bench 

consisting of J.S. Khehar C.J.I., D.Y. Chandrachud J., J. Chelameswar J., S.A. Bobde 

J., R.F. Nariman J., A.M. Sapre J., R.K. agarwal J., Sanjay Kishan Kaul J., A.Abdul 

Nazeer J. The nine judges Bench declared the judgment unanimously with D.Y. 

Chandrachud writing for himself and Khehar C.J.I., R.K. Agarwal J., & A. Abdul 

Nazeer J., while Chelameswar J., S.A. Bobde J., R.F. Nariman J., S. K. Kaul J., & 

A.M. Sapre J., concurred in five separate judgments.  

D.Y. Chandrachud in Navtej Singh Johar case (decriminalization of homosexual 

activity between two consenting adult), Joseph Shine case (deciminalisation of 

adultery), Common Cause (Regd. Society) case (legalizing passive euthanasia and 

livilng will), Sabarimala case (unconstitutionality of exclusionary religious practices 

against women) time and again emphasized upon the importance of privacy in 

individual’s life. According to him privacy constitutes a significant right of an 

individual, therefore, the right to privacy must obtain protection under the 

Constitution in order to ensure dignity, liberty to individual.  

The nine judges Bench in six separate judgments declared privacy, contrary to what 

observed in M.P. Sharma and Kharak Singh case, as an intrinsic part of rights 

guaranteed under Article 21 of the Constitution of India. A.D.M. Jabalpur judgment 

where it was observed that fundamental rights can be infringed during emergency is 

overruled by D.Y. Chandrachud (judgment for himself and three other justices) and 

concurring judgment of S.K. Kaul J.  

The case was instituted in the backdrop of Aadhaar link, but at the end the judgment 

dealt with right to privacy as fundamental right, overruling of M.P.Sharma and 

Kharak Singh judgment to the extent of its repugnancy to the observation made in 

Puttaswamy case, and complete overruling of A.D.M. Jabalpur case. However, the 

judgment does not give any clear mandate whether to continue with Aadhaar linking 

scheme. It is only the jusgment delivered by D.Y. Chandrachud (for himself and three 

other justices) recommending the Union Government the need to examine and put 

into a robust data protection regime. Such data protection regime must balance 

between individual privacy and legitimate concern of the state. The legitimate aims of 

the state would include for instance protecting national security, preventing and 

investigating crime, encouraging innovation and the spread of knowledge, and 

preventing the dissipation of social welfare benefits. Nevertheless, linking of 
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AADHAAR with bank account and PAN card continues even after the judgment of 

K.S. Puttaswamy case. 

● Cases related to Agrarian Reform in India vis-à-vis Right to 

Property 

Post 1981 i.e. post Waman Rao case the issue of providing immunity to a legislation 

by inserting it to Ninth Schedule of the Constitution of India arose again in I.R. 

Coelho v. State of Tamilnadu84. After Kesavananda Bharti case the Judiciary’s stand 

with Basic Structure was quite clear. Minerva Mills case and Waman Rao case 

subsequently made it clear that insertion of any enactment into the Ninth Schedule 

can be questioned if it does not deal with agrarian reform85. The Gudalur Janmann 

Estates (Abolition and Conversion into Ryotwari) Act, 1969 was struck down by the 

Apex Court in Balmadies Plantation Ltd. & Ors. v. State of TamilNadu in 1972. It 

was found that the impugned Act does not have any purpose of agrarian reform as the 

land to be converted by the Act was a vested forest land. Section 2 ( c) of the West 

Bengal Land Holding Revenue Act, 1979 was struck down by the Calcutta High 

Court for the same reason. However, the Gudalur Janmann Estate Act was inserted in 

Ninth Schedule by the Constitution (Thirty Fourth Amendment) Act, 1974 and the 

West Bengal Land Holding Revenue Act, 1979 was inserted in the Ninth Schedule by 

the Constitution (Sixty-Sixth Amendment) Act, 1990. These insertions were 

challenged before five judges Bench in I.R. Coelho v. State of Tamil Nadu in 1999. 

However, the case was then referred after more than seven years in 2007 to nine 

judges Bench consisting of Y.K. Sabharwal C.J.I., Ashok Bhan J., Arijit Pasayat J., 

B.P. Singh J., S.H. Kapadia J., C.K. Thakker J., P.K. Balasubramanyan J., Altamas 

Kabir J., D.K. Jain J. The Bench referred judgments delivered in Kesavananda Bharti, 

Minerva Mills, Waman Rao and came to a conclusion that the Basic Structure 

doctrine does not allow destruction of basic feature of the Constitution. Therefore, any 

insertion to the Ninth schedule by virtue of Article 31-B of the Constitution to 

 
84 I.R. Coelho v State of Tamilnadu (1999) 7 SCC 580. 
85 In Waman Rao the very objective of insertion of Article 31B which immunizes legislation by 

inserting them in Ninth Schedule was tried to be found out. It was found that the legislative intention 

was to introduce agrarian reform. Therefore, enactments dealing only agrarian reform can be placed in 

Ninth Schedule by way of insertion. 
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obliterate rights guaranteed to an individual under Part III of the Constitution amounts 

to destruction of Basic Structure86. 

Insertion of two impugned Act in the ninth schedule was declared unconstitutional as 

such Acts were not dealing with agrarian reform. 

An extensive study of different periods shows that Indian legal philosophy travelled 

from analytical positivism to positivism as propounded by H.L.A. Hart. Positivism 

propounded by Hart acknowledged sources other than legislation to ascertain, 

introduce or change the rule. Since 1980’s the judiciary, along with the legislature, 

has been source of some of the significant rules in Indian legal system, for example, 

absolute liability principle, rule laid down for employers in Vishaka case, rules laid 

down favouring rights of LGBT community, rules restricting Tripple Talaaq. The 

focus of the legal system has been shifted from the source of the law to the purpose of 

the law. Law devoid of morality has been discarded by people and post 1978 the 

Judiciary has taken a note of it. The fear of sanction would ensure obedience to law 

no longer holds any significance with the increase in denial of Indian laws devoid of 

morality87 and subsequent challenge of the same before the Indian judiciary. 

Therefore, Fuller’s ‘inner morality’ becomes essential for a law to perpetuate in 

society. As Fuller laid it down that legality for a rule can be achieved through eight 

ways, these are- 

i. Express rules, 

ii. Promulgation, 

iii. Constancy, 

iv. Prospective effect unless required retrospective effect, 

v. Clear and concise, 

 
86 Part III of the Constitution guarantees fundamental rights. 

Ninth Schedule provides immunity to enactments from judicial review. 

Article 31-B of the Constitution of India-   

Validation of certain Acts and Regulations Without prejudice to the generality of the provisions 

contained in Article 31A, none of the Acts and Regulations specified in the Ninth Schedule nor any of 

the provisions thereof shall be deemed to be void, or ever to have become void, on the ground that such 

Act, Regulation or provision is inconsistent with, or takes away or abridges any of the rights conferred 

by, any provisions of this Part, and notwithstanding any judgment, decree or order of any court or 

tribunal to the contrary, each of the said Acts and Regulations shall, subject to the power of any 

competent Legislature to repeal or amend it, continue in force 
87 Laws decriminalizing homosexual activity, laws legalizing triple talaaq, laws legalizing exclusionary 

religious practices were challenged. 
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vi. Coherence, 

vii. Possibility of performance of the law, 

viii. Congruence between official action and declared rule. 

Aforementioned factors indicate towards procedural natural law which was for the 

first time recognized by the Indian Judiciary in Maneka Gandhi v. Union of India.  

Hart has not directly accepted the relation between morality and law. However, Hart’s 

primary rule i.e. duty imposing rule approves of existence of morality in Law. The 

secondary rule or rule of recognition has put a stress upon the legal validity of these 

moral values. Therefore, according to Hart the moral values are not binding unless 

posited. These moral values were posited by the Indian judiciary in several significant 

cases. Therefore, post 1978 Indian Judiciary started having authority to posit the law. 

Nevertheless, the study of Indian legal system discloses that the system, despite 

acknowledging various sources of law, still relies on the legislature to come up with 

an authoritative law. To put it in other words a law enacted by the legislature will 

always prevail over the precedent set by the judiciary, ordinance declared by the 

executive and/or custom followed from time immemorial. In K.S. Puttaswamy case 

D.Y. Chandrachud J. observed that even though the judiciary provides guidelines for 

data protection, parliament must come up with legislation in this matter. In Shayara 

Bano case J.S. Khehar C.J. I. in dissenting opinion held that the Apex Court does not 

have jurisdiction under Article 142 of the Constitution88 to declare triple talaaq as 

unconstitutional. It is the parliament to come up with legislation putting a ban on 

triple talaaq. Besides these, political reaction to judicial pronouncement is apparent in 

India. 

 
88 Article 142 of the Constitution of India-  

Enforcement of decrees and orders of Supreme Court and unless as to discovery, etc ( 1 ) The Supreme 

Court in the exercise of its jurisdiction may pass such decree or make such order as is necessary for 

doing complete justice in any cause or matter pending before it, and any decree so passed or orders so 

made shall be enforceable throughout the territory of India in such manner as may be prescribed by or 

under any law made by Parliament and, until provision in that behalf is so made, in such manner as the 

President may by order prescribe 

(2) Subject to the provisions of any law made in this behalf by Parliament, the Supreme Court shall, as 

respects the whole of the territory of India, have all and every power to make any order for the purpose 

of securing the attendance of any person, the discovery or production of any documents, or the 

investigation or punishment of any contempt of itself 

 

https://indiankanoon.org/doc/614338/
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With the passage of the time Indian legal system has started to consider external 

factors while enacting laws. Non-execution of Sabarimala verdict is an example that 

law devoid of social, political and economic factor will not be able to generate general 

obedience. Today general obedience towards law is not generated by the fear of 

sanction and various significant cases have proved the same. 

Post 1978 to 1991 period in Indian legal system focuses on resolving disputes like 

constitutionality of enactments restricting upper limit of land holding, reservation in 

employment, constitutionality of death penalty. So this period confined itself in 

transforming legal philosophy from strict positivism to a form of positivism which 

approves of procedural natural law. With the National education Policy in 1986 

liberalization, privatization and globalization entered India. With this shift in state’s 

controlled economy to liberalized economy a change was found in Indian legal system 

as well. The concept of global morality entered Indian legal system which led to 

judgments related to- 

c. Decriminalization of homosexual activity in India, 

d. Declaring exclusionary religious practice against women 

unconstitutional, 

e. Declaring triple talaaq unconstitutional, 

f. Upholding right to privacy as an intrinsic part of right to life and 

liberty guaranteed under Article 21.  

Indian judiciary while dealing with human rights issues no longer confines itself to 

regional approach and the introduction of global morality in human rights was 

exhibited through judgments.89  

With this shift in economic structure India slowly moved towards capitalism. 

However, Indian economy is still introduced as a socialist economy in the 

Constitution of India. 

● Case related to Religion and Politics 

Ayodhya dispute is a land dispute between two religious groups in India. The dispute 

dates back to 1949 when the idol of a Hindu deity, Ram Lalla, was placed under a 

central dome of disputed land. Soon this land dispute took a turn to political one 

because of following reasons- 

 
89 Andrew Calpham, Globalisation and Rule of Law. 
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a. Indian Muslims claimed that the disputed land belonged to them because Mir 

Baqi, commander of Mughal emperor Babur, built Babri Masjid in the land, 

b. Hindus claimed Ayodhya as Ram Janmabhoomi and the structure of the 

Mosque was built by demolishing the temple of Ram Lalla, Hindu deity. 

In 1885 Mahant Raghubir Das filed a petition before the Faizabad Court seeking the 

court to permit to build a canopy outside the disputed land which was rejected by the 

court. In 1949 the idol of Ram Lalla was found to be placed under the central dome of 

the Mosque. In 1950 again suits were filed for continuation to worship Hindu deity, 

Ram Lalla, in the disputed land. In 1959 Nirmohi Akhara and in 1981 the U.P. Sunni 

Central Waqf Board respectively filed suit for possession of the site.  

In 1986 the local court ordered the government to open the disputed land for Hindu 

worship. The Allahabad High Court ordered for maintaining status quo in the disputed 

land. On 6th December, 1992 the Babri Masjid structure was demolished and the 

Parliament on 3rd April 1993 enacted Acquisition of Certain area at Ayodhya Act, 

1993 for acquiring lands at Ayodhya.  

Following this several petitions were filed before the Allahabad High Court. One of 

such petitions filed by Dr. M. Ismail Faruqui was transferred to the Supreme Court of 

India and was heard by five judges Bench consisting of M.N. Venkatachaliah C.J.I., 

A.M. Ahmadi J., J.S. Verma J., G.N. Ray J., and S.P. Bharucha J.90 The majority 

judgment was delivered by M.N. Venkatachaliah C.J.I, J.S. Verma J., G.N. Ray J. and 

the minority judgment was delivered by Ahmadi and Bharucha JJ. The majority 

judgment observed that Mosque was not integral part of Islam and therefore asked the 

government to maintain the status quo. However, the majority judgment struck down 

some of the provision of Acquisition of Certain area at Ayodhya Act, 1993 for being 

unconstitutional.  

In 2010 the Allahabad High Court in a suit filed between following parties- 

a. Gopal Singh Visharad since deceased and survived by Rajendra Singh  v. 

Zahoor Ahmad and others 

b. Nirmohi Akhara and others v. Baboo Priya Datt Ram and others 

c. The Sunni Central Board of Waqfs, U.P. and others v. Gopal Singh Visharad 

(since deceased) and others 

 
90 M. Ismail Faruqui v. Union of India AIR 1993 SC 605. 
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d. Bhagwan Sri Ram Lala Virajman and others v. Rajendra Singh and others 

divided the disputed land between the Sunni Waqf Board, Nirmohi Akhara and Ram 

Lalla. This case was heard by three judges Bench consisting of S.U. Khan J., Sudhir 

Agarwal J. and D.V. Sharma J. The judgment was delivered in 2:1 majority with 

Justice Verma dissenting who dissented to one third formula of dividing the land.  

Appeal was filed before the Supreme Court in 2011 and was heard by three judges 

Bench consisting of Dipak Mishra C.J.I. A. Bhushan J., and S.A. Nazeer J. The 

majority judgment in M. Siddiqui v. Mahant Suresh Das was delivered in 2019 by 2:1 

majority with Justice Nazeer dissenting. The majority judgment observed that the 

matter did not need to be heard by Constitutional Bench and the judgment of Faruqui 

v. Union of India need not be revisited. However, Justice S.A. Nazeer in minority 

decision observed that Faruqui decision had to be revisited for solving the Ayodhya 

land dispute.  

In 2018 several petitions were filed before the Supreme Court of India for revisiting 

the 2017 judgment. Rajeev Dhavan, a senior advocate and a human rights activist, 

filed a petition before the Supreme Court requesting hearing of the Ayodhya dispute 

by a larger Bench (precisely by Constitutional Bench). The Supreme Court notified 

five judges Bench consisting of the then Chief Justice of India Ranjan Gogoi, S.A. 

Bobde J., N.V. Ramana J., U.U. Lalit J., and D.Y. Chandrachud J. to hear the 

Ayodhya dispute. However, Justice Lalit recused himself from hearing the petition 

and Justice Bobde left on Medical ground. Therefore, these two judges were replaced 

by Ashok Bhushan J. and S.A. Nazeer J.91 

The five judges Bench sent the dispute for resolution before the mediation panel 

consisting of Justice FMI Kallifulla, retired Supreme Court Judge, Spiritual leader Sri 

Ravi Shankar and senior Advocate Sriram Panchu. However, the dispute could not be 

solved through mediation and finally the judgment was delivered by the 

Constitutional Bench on 9th November, 2019. It was delivered by the Bench that the 

disputed land belonged to Hindu deity Ram Lalla. An alternative land was provided to 

for building Mosque. The Bench condemned demolition of the structure of Babri 

Mosque. The Central Government was asked to set up a Trust to manage the property 

of the temple to be constructed on the disputed land. 

 
91 M. Siddiq v. Mahant Suresh Das AIR 2019 SC 1251. 
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Rights of prisoners were already recognized in the second phase of paradigm shift in 

the Indian legal system through M.H. Hoskot v. State of Maharashtra and Charles 

Sobraj v. Superintendent, Central Jail, Tihar92 in 1978. Thereafter, a series of cases 

have been instituted to ensure guarantee of rights of under-trial and convicted 

prisoners in India. D.K. Basu v. State of West Bengal93 was an added on to the 

existing jurisprudence regarding prisoner’s rights in India. The Executive Chairman 

of Legal Aid Services, West Bengal addressed a letter to the Chief Justice of India 

drawing his attention on news custodial deaths as reported in national level 

newspapers like The Telegraph, Statesman, India Express on several dates in 1986. 

Therefore, through the letter a request was made to develop the custodial 

jurisprudence by ensuring protection to individual in police custody. Considering 

custodial violence in police lock up an urgent and frequent incident in India the letter 

was treated as Writ petition. This case was presided over by Dr. A.S. Anand J., and 

Kuldip Singh j.  

It was debated whether an individual could claim compensation for custodial 

violence. Demand was also made regarding requirement of protection of any 

individual arrested for economic offences or any other offence and kept in police 

custody. However, this custodial violence had nothing to do with the punishment for a 

particular offence. 

In this case the Division Bench of the Supreme Court came up with some guidelines 

which are known as D.K. Basu guidelines which laid down law of arrest. The 

guidelines are mentioned hereinafter- 

a. Police personnel carrying out the arrest and investigation must bear accurate 

name tag and designation and these information must be visible at all times, 

b. Police officer carrying out the arrest must prepare memo of arrest which must 

be attested by one of the witnesses who can be anyone including the family 

member of the person to be arrested, 

c. Family members, relatives of an arrested person have the right to be informed 

about the arrest. The arrestee must also be made aware of his rights of legal 

representation before the Court, 

 
92 M.H. Hoskot v. State of Maharashtra AIR 1978 

 Charles Sobraj v. Superintendent, Central Jail, Tihar AIR 1978 SC 1514. 
93 D.K. Basu v. State of West Bengal (1997) 1 SCC 416. 
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d. Where the arrest has been made outside the place of residence of the arrestee 

the police officer carrying out the arrest must inform about the date, time and 

venue of arrest to the police officer of the place of residence of the arrestee, 

e. An entry of the arrest must be made by the police officer, 

f. If the arrestee sustains any minor or major injury then the arrestee must be 

examined by the medical practitioner, 

g. Documents regarding arrest must be sent to the Magistrate for his record. 

Besides the abovementioned guidelines the Bench also observed that a balanced 

approach was required to meet the ends of justice. During this phase the role of the 

Supreme Court of India became significant in protecting rights of citizens. 
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1.  M.C. Mehta v. 

U.O.I. (Pollution 

Due To Automobile 

Industries In Delhi) 

(1991) 

RANGNATH MISHRA 

M.H. KANIA 

KULDIP SINGH 

   

2.  Mohini Jain v. 

State Of Karnataka 

(1992) 

KULDIP SINGH 

R.M. SAHAI 

   

3.  Tarun Bharat 

Sangh Alwar v. 

U.O.I. (1992) 

 M.N. 

VENKATACHALIAH 

K.J. REDDY 

   

4.  Unni Krishnan v. 

State Of Andhra 

Pradesh (1993) 

L.M. SHARMA 

S. MOHAN 

B.P. JEEVAN REDDY 

S.P. BHARUCHA 

S.R. PANDIAN 

(PARTIAL) 

 L.M. SHARMA 

S. MOHAN 

B.P. JEEVAN REDDY 

S.P. BHARUCHA 

S.R. PANDIAN 

(PARTIAL) 

 

5.  Indra Sawhney v. 

Union Of India 

(1993) 

B.P. JEEVAN REDDY 

M.H. KANIA 

M.N. 
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VENKATACHALIAH 

A.M. AHMADI 

S.R. PANDIAN 

P.B. SAWANT 

T.K. THOMMEN 

KULDIP SINGH 

R.M. SAHAI 

6.  Smt. Nilabati Behra 

v. State of Orissa 

(1993) 

J.S. VERMA 

Dr. A.S. ANAND 

N.G. VENKATACHALA 

   

7.  T.M.A. Pai 

Foundation v. State 

of Karnataka 

(1994) 

KULDIP SINGH 

S.C. AGARWAL 

S.MOHAN 

B.P. JEEVAN REDDY 

Dr. A.S. ANAND 

S.P. BHARUCHA 

FAIZAN UDDIN 

KULDIP SINGH 

S.C. AGARWAL 

S.MOHAN 

B.P. JEEVAN REDDY 

Dr. A.S. ANAND 

S.P. BHARUCHA 

FAIZAN UDDIN 

  

8.  S.C. Advocates-On-

Record Association 

v. Union of India 

S.R. PANDIAN 

KULDIP SINGH 

J.S. VERMA 

 A.M. AHMADI 

M.M. PUNCHHI 
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(1994) YOGESHWAR DAYAL 

G.N. RAY 

Dr. A.S. ANAND 

S.P. BHARUCHA 

9.  S.R. Bommai v. 

Union Of India 

(1994) 

KULDIP SINGH 

P.B. SAWANT 

S.C. AGARWAL 

YOGESHWAR DAYAL 

B.P. JEEVAN REDDY 

S.R. PANDIAN 

J.S. VERMA 

 K. RAMASWAMY 

A.M. AHMADI 

 

10.  A.P. Pollution 

Control Board v. 

M.V. Nayadu 

(1994) 

S.B. MAJUMDAR 

M. JAGANNADHA RAO 

   

11.  M. Ismail Faruqui 

v. Union of India 

(1995)  

A.M. AHMADI 

S.P. BHARUCHA 

 M.N. 

VENKATACHALIAH 

J.S. VERMA 

G.N. RAY 
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12.  M.C. Mehta v. 

U.O.I (1995) 

(Vehicular 

Pollution Case)  

A.M. AHMADI 

Mrs. SUJATA MANOHAR 

K. VENKATASWAMI 

   

13.  Sarla Mudgal v. 

Union Of India 

(1995) 

KULDIP SINGH 

R.M. SAHAI (PARTIAL) 

 KULDIP SINGH 

R.M. SAHAI (PARTIAL) 

 

14.  Gian Kaur v. State 

Of Punjab (1996) 

J.S. VERMA  

G.N. RAY 

N.P. SINGH 

FAIZAN UDDIN 

G.T. NANAVATI 

(PARTIAL) 

 J.S. VERMA  

G.N. RAY 

N.P. SINGH 

FAIZAN UDDIN 

G.T. NANAVATI 

(PARTIAL) 

 

15.  D.K. Basu v. State 

of West Bengal 

(1996) 

Dr. A.S. ANAND 

KULDIP SINGH 

   

16.  Indian Council For 

Enviro-Legal 

Action v. U.O.I. 

(1996) 

B.P. JEEVAN REDDY 

B.N. KRIPAL  
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17.  Vellore Citizens 

Welfare Forum v. 

U.O.I. (1996) 

KULDIP SINGH 

FAIZAN UDDIN 

K. VENKATASWAMI 

   

18.  Pradeep Kishan v. 

U.O.I. (1996) 

A.M. AHMADI 

B.L. HANSARIA 

S.C. SEN (PARTIAL) 

 A.M. AHMADI 

B.L. HANSARIA 

S.C. SEN (PARTIAL) 

A.M. AHMADI 

B.L. HANSARIA 

S.C. SEN 

19.  People’s Union For 

Civil Liberties v. 

Union of India 

(1997) 

K.S. SINGH 

S.S. AHMAD (PARTIAL) 

 K.S. SINGH 

S.S. AHMAD (PARTIAL) 

 

20.  M.C. Mehta v. 

U.O.I. (1997) (Taj 

Trapezium Case) 

KULDIP SINGH 

FAIZAN UDDIN 

   

21.  Vishaka v. State of 

Rajasthan (1997) 

J.S. VERMA  

Mrs. SUJATA V. 

MANOHAR 

B.N. KRIPAL 

   

22.  M.C. Mehta v. 

Kamal Nath (1997) 

KULDIP SINGH 

S.S. AHMAD 
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23.  Animal & 

Environment Legal 

Defence Fund v. 

U.O.I. (1997) 

A.M. AHMADI 

Mrs. SUJATA V. 

MANOHAR 

K. VENKATASWAMI 

(PARTIAL) 

 A.M. AHMADI 

Mrs. SUJATA V. 

MANOHAR 

K. VENKATASWAMI 

(PARTIAL) 

 

24.  Apparel Export 

Promotion Council 

v. A.K. Chopra 

(1999) 

Dr. A.S. ANAND 

V.N. KHARE 

   

25.  Chairman Railway 

Board & Ors. v. 

U.O.I. (2000) 

R.P. SETHI 

S.SAGHIR AHMAD 

   

26.  Narmada Bachao 

Andolan v. U.O.I. 

(2000)  

  B.N. KRIPAL 

Dr. A. S. ANAND 

S.P. BHARUCHA 

 

27.  Murli S. Deora v. 

U.O.I. (2001) 

M.B. SHAH  

R.P. SETHI 
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28. t
. 

T.M.A. Pai 

Foundation v. State 

of Karnataka 

(2002) 

B.N. KRIPAL  

G.B. PATNAIK 

S. RAJENDRA BABU 

K.G. BALAKRISHNAN 

P.V. REDDI 

ARIJIT PASAYAT 

(PARTIAL) 

V.N. KHARE 

S.S.M. QUADRI 

Mrs. RUMA PAL 

S.N. VAIRAVA 

ASHOK BHAN 

V.N. KHARE 

S.S.M. QUADRI 

Mrs. RUMA PAL 

S.N. VAIRAVA 

ASHOK BHAN 

B.N. KRIPAL  

G.B. PATNAIK 

S. RAJENDRA BABU 

K.G. BALAKRISHNAN 

P.V. REDDI 

ARIJIT PASAYAT 

(PARTIAL) 

 

29.  M.C. Mehta v. 

U.O.I. (Abolishing 

Zamindari System 

In And Around Taj 

Trapezium Area) 

(2002) 

M. SHAH 

B. SINGH 

H. SEMA 

 

 

  



 

 

 

 

STAND TAKEN BY SUPREME COURT JUDGES IN CASES DEALT WITH IN CHAPTER VI 

SL 

NO 

NAME OF 

CASES 

APPROVES CIVIL 

LIBERTY 

APPROVES 

ECONOMIC LIBERTY 

DISAPPROVES CIVIL 

LIBERTY 

DISAPPROVES 

ECONOMIC  LIBERTY 

 

252 
 

30.  M.C. Mehta v. 

U.O.I. (Phasing 

Out Of Non-Cng 

Buses) (2002)  

B.N. KRIPAL 

V.N. KHARE 

ASHOK BHAN 

 

   

31.  M. Nagaraj v. 

U.O.I. (2006) 

Y.K. SABHARWAL 

K.G. BALAKRISHNAN 

S.H. KAPADIA 

C.K. THAKKER 

P.K. 

BALASUBRAMANYAM 

   

32.  Ashok Kumar 

Thakur v. U.O.I. 

(2008) 

K.G. BALAKRISHNAN 

ARIJIT PASAYAT 

C.K. THAKKER 

R.V. RAVEENDRAN 

 DALVEER BHANDARI  

33.  I.R. Coelho v. State 

Of Tamilnadu 

(2009) 

Y.K. SABRAWAL 

ASHOK BHAN 

ARIJIT PASAYAT 

B.P. SINGH 

S.H. KAPADIA 

C.K. THAKKAR 

Y.K. SABRAWAL 

ASHOK BHAN 

ARIJIT PASAYAT 

B.P. SINGH 

S.H. KAPADIA 

C.K. THAKKAR 
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P.K. 

BALASUBRAMANYAM 

ALTAMAS KABIR 

D.K. JAIN 

P.K. 

BALASUBRAMANYAM 

ALTAMAS KABIR 

D.K. JAIN 

34.  Aruna 

Ramachandra 

Shanbaug v. Union 

of India (2011) 

MARKENDEY KATJU 

Mrs. GYAN SUDHA 

MISHRA 

   

35.  Suresh Kumar 

Kaushal v. Naz 

Foundation (India) 

Trust & Ors. (2013)  

  G.S. SINGHVI 

S.J. MUKHOPADAHYA 

 

36.  National Legal 

Services Authority 

v. Union Of India 

& Ors. (2014) 

RADHAKRISHNAN 

A.K. SIKRI 

   

37.  Animal Welfare 

Board of India v. A. 

Nagaraj & Ors. 

(2014) 

K.S. RADHAKRISHNAN 

PINAKI CHANDRA 

GHOSH 
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38.  S.C. Advocates-On-

Record Association 

v.  Union of India 

(2019) (Njac) 

J.S. KHEHAR 

MADAN B. LOKUR 

KURIAN JOSEPH 

ADARSH KUMAR GOEL 

 J. CHELAMESWAR  

39.  K.S. Puttaswamy v. 

Union of India 

(2017) 

J.S. KHEHAR 

D.Y. CHANDRACHUD 

J. CHELAMESWAR 

S.A. BOBDE 

R.F. NARIMAN 

A.M. SAPRE 

R.K. AGARWAL 

S.K. KAUL 

S.A. NAZEER  

   

40.  Shayara Bano v. 

Union Of India 

(2017) 

R.F. NARIMAN 

U.U. LALIT 

KURIAN JOSEPH 

 J.S. KHEHAR 

S.A. NAZEER 

 

41.  M. Siddiqi v. 

Mahant Suresh Das 

(2017) 

S.A. NAZEER  DIPAK MISRA 

ASHOK BHUSHAN 
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42.  Mukesh & Anr v. 

State for NCT of 

Delhi & Ors (2017) 

DIPAK MISRA 

ASHOK BHUSHAN 

R. BANUMATHI 

   

43.  Navtez Singh Johar 

v. Union of India 

(2018) 

DIPAK MISRA 

A.M. KHANWILKAR 

R.F. NARIMAN 

D.Y. CHANDRACHUD 

INDU MALHOTRA 

   

44.  Joseph Shine v. 

Union of India 

(2018) 

DIPAK MISRA 

A.M. KHANWILKAR 

D.Y. CHANDRACHUD 

INDU MALHOTRA 

R.F. NARIMAN 

   

45.  Common Cause 

(Regd. Society) v. 

Union Of India 

(2018) 

DIPAK MISRA 

A.M. KHANWILKAR 

A.K. SIKRI 

D.Y. CHANDRACHUD 

ASHOK BHUSHAN 
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46.  Indian Young 

Lawyers 

Association & Ors. 

v. State Of Kerala 

(2018) 

DIPAK MISRA 

A.M. KHANWILKAR 

R.F. NARIMAN 

D.Y. CHANDRACHUD 

INDU MALHOTRA 

 INDU MALHOTRA 

(PARTIAL) 

 

47.  Ayodhya Verdict 

(2019) 

RANJAN GOGOI 

N.V. RAMANA  

D.Y. CHANDRACHUD 

ASHOK BHUSHAN 

S.A. NAZEER (PARTIAL) 

RANJAN GOGOI 

N.V. RAMANA  

D.Y. CHANDRACHUD 

ASHOK BHUSHAN 

S.A. NAZEER (PARTIAL) 

  

 

 

 

 

 

  



 

 

 

 

JUDGES CLASSIFIED ACCORDING TO GADBOI Jr CLASSIFICATION CHAPTER VI 

CLASSICAL 

CONSERVATIVE 

AMBIVALENT CLASSICAL LIBERAL MODERN 

LIBERAL 

MODERN 

CONSER- 

VATIVE 
 

257 
 

M.M. PUNCHHI A.M. AHMADI KULDIP SINGH NOT FOUND 

ANY 

 

 

 

 

 

 

 

 

 

 

 

 

 

NOT FOUND 

ANY K. RAMASWAMY L.M. SHARMA R.M. SAHAI 

G.S. SINGHVI M.N. VENKATACHALIAH S.P. BHARUCHA 

S.J. MUKHOPADHYAY  S.R. PANDIAN 

J. CHELAMESHWAR  J.S. VERMA 

  G.N. RAY 

  S. MOHAN 

  B.P. JEEVAN REDDY 

  M.H. KANIA 

  P.B. SAWANT 

  T.K. THOMMEN 

  Dr. A.S. ANAND 

  N.G. VENKATACHALA 

  S.C. AGARWAL 

  FAIZAN UDDIN 

  YOGESHWAR DAYAL 
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  A.M. KHANWILKAR NOT FOUND 

ANY 

NOT FOUND 

ANY   INDU MALHOTRA 

  RANJAN GOGOI  

  N.V. RAMANA 

  Mrs. SUJATA V. MANOHAR 

  B.N. KRIPAL 

  G.B. PATNAIK 

  S. RAJENDRA BABU 

  K.G. BALAKRISHNAN 

  P.V. REDDI 

  ARIJIT PASAYAT 

  V.N. KHARE 

  S.S.M. QUADRI 

  Mrs. RUMA PAL 

  S.N. VAIRAVA 

  ASHOK BHAN 

  B.P. SINGH 
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  ADARSH K. GOEL NOT FOUND 

ANY 

NOT FOUND 

ANY   D.Y. CHANDRACHUD 

  S.A. BOBDE 

  MARKENDEY KATJU 

  Mrs. GYAN SUDHA 

MISHRA 

  RADHAKRISHNAN 

  A.K. SIKRI 

  J.S. KHEHAR 

  MADAN B. LOKUR 

  KURIAN JOSEPH 

  R.F. NARIMAN  

  A.M. SAPRE 

  R.K. AGARWAL 

  S.K. KAUL 

  RANGANATH MISHRA 

  K.J. REDDY 

  S.B. MAJUMDAR 
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  M. SHAH NOT FOUND 

ANY 

NOT FOUND 

ANY   B. SINGH 

  H. SEMA 

  K.S. RADHAKRISHNAN 

  P.C. GHOSH 

  Y.K. SABHARWAL 

  R. BANUMATHI 

  R.V. RAVEENDRAN 

  K.S. SINGH 

  S.S. AHMAD 

  S.A. NAZEER 

  U.U. LALIT 

  DIPAK MISRA 

  ASHOK BHUSHAN 

  S.H. KAPADIA 

  C.K. THAKKAR 

  P.K. 

BALASUBRAMANYAM 
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  ALTAMAS KABIR NOT FOUND 

ANY 

NOT FOUND 

ANY   D.K. JAIN 

  M. JAGANNADHA RAO 

  K. VENKATASWAMI 

  B.L. HANSARIA 

  S.C. SEN 

  SAGHIR AHMAD 
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This chapter deals with a period from 1991-2020. In this chapter behavioural pattern 

of eighty two judges have been studied and analyzed in forty seven Supreme Court 

cases. Though this chapter deals with T.N. Godavarman case in detail, the voting 

behaviour of judges in this case has not been analyzed. T.N. Godavarman filed Writ 

petition in 1995 seeking attention of the Indian judiciary towards arbitrary felling of 

trees leading to shrinkage of total forest cover in India. The case was finally closed in 

2014. During these two decades various Benches of the Supreme Court heard the 

matter and gave direction to the government regarding protection of forests in India. 

However, Supreme Court directions in this case were criticized for assumption of vast 

role by the Supreme Court thereby overstepping its boundary. George H. Gadboi 

categorized judges of the Supreme Court of India under several categories according 

to their voting behaviour from 1950-1967. However, in this chapter the researcher 

studied and analyzed Supreme Court cases instituted and delivered from 1991-2020. 

The researcher has considered four categories suggested by George H. Gadboi in 

‘Indian Judicial Behaviour’94 and created another another category called 

‘Ambivalent’ group. Judges whose voting behaviour do not manifest a specific pattern 

or behaviour have been positioned under Ambivalent group. The other four categories 

are- 

Modern Liberal- Who approves civil liberty but disapproves economic liberty. 

Modern Conservative- one who condones restriction of civil liberty i.e. approves 

restriction upon civil liberties but approves economic liberty. 

Classical Conservative- One whose voting behaviour suggests restriction upon both 

the civil liberty and economic liberty. 

Classical Liberal- One whose voting behaviour corresponds to the belief in freedom 

of individual’s both personal and property rights.  

For the purpose of analyzing the voting pattern of judges it is necessary to mention 

that there are some judges in the list whose voting patterns have been manifested only 

once in this chapter. Therefore, the researcher does not negate the chance of judge’s 

voting pattern in a particular case, studied and analyzed in this chapter, differing from 

the overall voting pattern of the judge. 

 
94 George H. Gadboi Jr., Indian Judicial Behaviour, 5 (3/5) Economic and Political weekly 149-166 

(1970) 
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It is also to be mentioned that the phase studied in this chapter i.e. post 1991 is a 

phase of liberalization, privatization and globalization. The Supreme Court of India 

adopted restricted approach while reviewing government’s economic policies. 

Therefore, judges manifesting their voting behaviour do not indicate their approval or 

disapproval towards government’s economic policy. Economic liberty for the purpose 

of analyzing judge’s voting pattern means economic freedom of person both natural 

and legal persons. 

Judges categorized under Classical Conservative group are M.M. Punchhi, K. 

Ramaswamy, G.S. Singhvi, S.J. Mukhopadhyay, Chelameshwar JJ. Justice M.M. 

Punchhi’s voting pattern was manifested once in this chapter in SC Advocates-On-

Record Association v. Union of India (1994) where he voted in favour of limited 

independence to judiciary. Therefore, an assumption has been made that Justice 

Punchhi may deliver judgment disapproving economic liberty. Justice Ramaswamy in 

S.R. Bommai case undermined the significance of civil liberty by observing that 

President’s proclamation of emergency under article 356 of the Constitution of India 

is non-justiciable. Justice Chelameshwar in SC Advocates-On-Record Association v. 

Union of India (2019) delivered judgment disapproving judicial independence.  

Judges categorized under Ambivalent group are A.M. Ahmadi, L.M. Sharma and 

M.N. Venkatachaliah JJ. Justice Ahmadi disapproved civil liberty in SC Advocates-

On-Record Association v. Union of India (1994) and S.R. Bommai case. However, he 

approved civil liberty in M Ismail Faruqui (case regarding Ayodhya dispute) and 

Indra Sawhney (case relating to reservation and determination of creamy layer of 

backward classes). Justice M.N. Venkatachaliah disapproved civil liberty in Ismail 

Faruqui case and approved civil liberty in Indra Sawhney case thereby led his way to 

Ambivalent group. 

Judges categorized under Classical Liberal group are-  

Kuldip Singh, R.M. Sahai, , S.P. Bharucha, S.R. Pandian, J.S. Verma, G.N. Ray, S. 

Mohan, B.P. Jeevan Reddy, M.H. Kania, P.B. Sawant, T.K. Thommen, Dr. A.S. 

Anand, N.G. Venkatachala, S.C. Agarwal, Faizan Uddin, Yogeshwar Dayal, K.S. 

Singh, S.S. Ahmad, S.A. Nazeer, U.U. Lalit, Dipak Misra, Ashok Bhushan, A.M. 

Khanwilkar, Indu Malhotra, Ranjan Gogoi , N.V. Ramana, Mrs. Sujata V. Manohar, 

B.N. Kripal, G.B. Patnaik, S. Rajendra Babu, K.G. Balakrishnan, P.V. Reddi, Arijit 
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Pasayat, V.N. Khare, S.S.M. Quadri, Mrs. Ruma Pal, S.N. Vairava, Ashok Bhan, B.P. 

Singh, S.H. Kapadia, C.K. Thakkar, P.K. Balasubramanyam, Altamas Kabir, D.K. 

Jain, Adarsh K. Goel, D.Y. Chandrachud, S.A. Bobde, Markendey Katju, Mrs. Gyan 

Sudha Mishra, Radhakrishnan, A.K. Sikri, J.S. Khehar, Madan B. Lokur, Kurian 

Joseph, R.F. Nariman , A.M. Sapre, R.K. Agarwal, S.K. Kaul, Ranganath Misra, K.J. 

Reddy, S.B. Majumdar, M. Jagannadha Rao, K. Venkataswami, B.L. Hansaria, S.C. 

Sen, Saghir Ahmad, M. Shah, B. Singh, H. Sema, K.S. Radhakrishnan, P.C. Ghosh, 

Y.K. Sabharwal, R.V. Raveendran, R. Banumathi  JJ. Post 1991 seventy four judges 

were found to belong to classical liberal category.  

Ranjan Gogoi, N.V. Ramana, D.Y. Chandrachud, Ashok Bhushan and S.A. Nazeer JJ. 

in Ayodhya verdict observed demolition of mosque was unconstitutional. However, 

ordered that disputed land belonged to Hindu deity Ram Lalla and the claim of U.P. 

waqf Board over the disputed land was rejected.  

B.N. Kripal, G.B. Patnaik, S. Rajendra Babu, K.G. Balakrishnan and P.V. Reddi JJ. 

approved civil liberty of education of citizens however, imposed restriction upon the 

private educational institution that affiliation by the government would not be granted 

unless the institution abide the standards set by the government to maintain the quality 

of education.  

In Unni Krishnan case L.M. Sharma, S. Mohan, B.P. Jeevan Reddy, S.P. Bharucha 

and S.R. Pandian JJ. interpreted the right to education under article 21 in the light of 

DPSP. Therefore, the Bench observed that it is State’s obligation to provide with the 

education but the parameter and content of this right has to be understood in the light 

of economic capacity and the developmental status of the State.  

No judges were found under the category of Modern Liberal and Modern 

Conservative group. 
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VOTING PATTERN OF JUDGES FROM 1991-2020 

 

 

In this chart voting behaviour of eighty one judges of the Supreme Court of India in 

forty six cases 2020 have been analyzed for the period 1991-2020. The researcher 

made five categories to study the voting behaviour of judges. These categories are 

Classical Conservative, Modern Conservative, Classical Liberal, Modern Liberal and 

Ambivalent group. No judge is found under Modern Conservative group during 1991-

2020 as against 5.56% during 1978-1991. No judge is found under Modern Liberal 

group during period 1991-2020 as against 11.11% during 1978-1991. As against no 

judge in Ambivalent group during 1978-1991, 3.66% judge is found in this group 

during 1991-2020. 19.44% judges were found in Classical Conservative group during 

1978-1991 which decreased to 6.10% during 1991-2020. A sharp increase is found in 

the category of Classical Liberal. As against 63.89% judges in Classical Liberal group 

during 1978-1991, 90.24% judges were found to belong to Classical Liberal group 

during 1991-2020. 
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During this phase voting pattern of five female judges of the Supreme Court have 

been studied and analyzed. These judges are Mrs. Sujata V. Manohar, Mrs. Ruma Pal, 

Mrs. Gyan Sudha Misra and Indu Malhotra, R. Banumathi JJ. All these four judges 

have manifested voting pattern of Classical Liberal group. 

Voting pattern of eighty two judges have been found during the period 1991-2020. 

From amongst these eighty two judges only five judges are female judges and exhibits 

a disparity between the ratio of male and female judges in the Supreme Court of India.  

 

Male Judges, 
93.90%

female judges,
6.10%

ratio between male and female judges in the 
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Male Judges

female judges



267 
 

CHAPTER- VII 

FROM INDUSTRIALIZATION TO ECONOMIC 

LIBERALIZATION- IMPACT OF THIS SHIFT ON THE 

LEGAL PHILOSOPHY FOLLOWED BY INDIA 

Pandit Jawaharlal Nehru in Objective Resolution expressed his desire for a socialist 

economy in India1. Post independence one of the biggest challenges for statesmen 

were to establish an economic policy for India. Despite Nehru’s vision for socialist 

economy in India, it was quite clear that the Russian socialist economy2can not be 

applied in Indian ambience. In Indian democracy it was not possible for the 

government to change the ownership pattern of the land and properties. Therefore, the 

leaders of independent India thought of a new version of economic policy opposite of 

extreme form of socialism and capitalism. The government retained the concept of 

private property in India but fix the maximum of limit of holding the same. 

Enactments of following legislations proved that Indian government allowed private 

individual hold a certain amount of land while the excess amount of land was evenly 

circulated amongst the have-nots. These enactments are- 

a. The Bihar land Reforms Act, 1950 

b. The Bombay Tenancy and Agricultural Lands Act, 1948 

c. The Bombay Taluqdari Tenure Abolotion Act, 1949 

d. The Madhya Pradesh Abolotion of Property Rights (Estates, Mahals, 

Alienated Lands) Act, 1950 

e. The Madras Estates (Abolition and Conversion of Ryotwari) Amendment Act, 

1950, etc. 

Judicial pronouncements in Shankari Prasad case, Sajjan Singh case etc. the Indian 

judiciary also reaffirmed the socialistic object of the Government.  

INDUSTRIAL POLICY RESOLUTION, 1948- The Indian government wanted to 

have control over the economy however, did not want to follow a strict form of 

 
1 Constituent Assembly Debate, Vol I, 13th December, 1946. 
2 In socialist economy in Russia there is no concept of private property ownership. The means of 

production is owned by the government.  
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socialism. Therefore, India was a mixed economy with a strong public sector and with 

private property democracy. The first Industrial Policy of independent India was 

presented by Shyama Prasad Mukherjee, the then Minister for Industry, in 1948. The 

policy resolution divided industry in following categories- 

a. Strategic industry (public sector) 

b. Basic/ Key industry (public-cum-privates sector) 

c. Important industries (controlled private sector) 

d. Other industries (private and co-operative sector) 

This division makes it clear that from the beginning India looked forward to mixed 

economy system and Indian government emphasized upon ‘Public Private 

Partnership’ i.e. PPP model. In public sector i.e. strategic industries would be under 

completely Central government’s control. Basic/key industries were 

a. Coal, iron and steel, 

b. Aircraft manufacturing, 

c. Ship building, 

d. Manufacturing of telephone, telegraph and wireless communication, & 

e. Mineral Oil.  

New industries were set up by the central government in these fields. However, the 

existing private industries in these fields were also allowed to operate in the market. 

Under important industries came heavy chemicals, sugar, cotton textile and woolen 

industry, cement, paper, salt, machine tools, fertilizer, rubber, air and sea transport, 

motor, tractor, electricity etc. these industries were allowed to be operated by the 

private sector. However, the central government could have general control over these 

industries through the state government. Rests of the industries were included in the 

fourth category. The central government could exert its control over the fourth 

category industry on the ground of not operating satisfactorily.3 

INDUSTRIAL POLICY RESOLUTION, 1956- Thorough study of the Industrial 

Policy Resolution, 1956 also reaffirms that India was set to follow the ‘Public Private 

Partnership’ i.e. PPP model for a longer period. Industrial Policy Resolution of 1956 

 
3 Industrial Policy resolution of 1948 by the Indian Government, available at 

https://www.gktoday.in/gk/industrial-policy-1948/ (visited on 24.05.2020) 

https://www.gktoday.in/gk/industrial-policy-1948/
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outlined the model of private investment in industrialization in India and promised 

industrialization in comparatively backward areas to balance out the growth and 

development.4 This policy opens with a statement that the guiding principles of the 

industrial Policy Resolution, 1956 would be constitutional principles and experience 

of industrial Resolution Policy, 1948. The preamble of the Constitution and article 39 

of the Constitution of India were mentioned in the policy. The focus of the policy of 

Industrialization, 1956 was that the State shall thrive to promote the welfare of the 

people by securing and protecting as effectively as it may a social order in which 

justice, social, economic and political, shall inform all the institutions of the national 

life. It was clarified that even though private ownership of property was permitted, the 

Parliament desired Indian society to be socialistic pattern of society. Therefore, the 

economic policy of India would also follow the socialistic pattern. 

The policy of 1956 acknowledged the necessity of setting up of heavy industries, 

machine making industries in India. These industries would eventually increase 

opportunity for employment improving standard of living of people. Since the Indian 

government allowed private sector to operate in the market, the government was 

aware of preventing concentration of wealth and abuse of economic position by 

private entities. Therefore, the control was in the hands of state governments to keep 

an watchful eye upon these private sector industries. The Policy also categorized 

industries into three categories with the government having significant role in each 

category of industry with a limited role of private sectors. These categories were laid 

down as Schedule A, B, and C in the Industrial Policy Resolution, 1956. This 

categorization did not imply to place these industries in watertight compartment and 

the government did not shun the possibility of overlapping. Industries having national 

importance were placed in Schedule A. These industries were railways, air transport, 

atomic energy, arms and ammunition, telephone, mineral oil, coal etc. The central 

government was to have monopoly in these industries. However, the government 

could ensure participation of private sector in these fields only when it was necessary 

and allowed by the government. 

 
4 Report of Industrial Licensing Policy Inquiry committee, Vol 1, by the Ministry of Industrial 

Development, Ministry Of Industrial development Internal Trade and Company Affairs,  The 

Government of India. 
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All other minerals except minor minerals, aluminium, machine tools, ferro alloys and 

steel, fertilizers, synthetic rubber, chemical pulp etc. were placed in the second 

category namely Schedule B. In this category the state government was to undertake 

setting up of new industries while the private sectors were also allowed to develop. 

All other industries were to be under the third category i.e. Schedule C. It was the 

responsibility of the state government to encourage establishment and expansion of 

private sectors in these industries. The State will continue to foster institutions to 

provide financial aid to these industries, and special assistance will be given to 

enterprises organised on co-operative lines for industrial and agricultural purposes. In 

suitable cases, the State may also grant financial assistance to the private sector. Such 

assistance, especially when the amount involved is substantial, will preferably be in 

the form of participation in equity capital, though it may also be in part in the form of 

debenture capital.  

The policy resolution of 1956 made it clear that private sectors must fit into the 

framework of social and economic policy of India. To emphasize India’s obligation 

towards socialistic pattern of economy the government also enacted the Industries 

(Development and Regulation) Act, 1951. 

INDUSTRIES (DEVELOPMENT AND REGULATION) ACT, 1951- The 

objectives of this enactment were- 

a. Implementation of industrial policy formulated by the central government, 

b. Development and regulation of new undertakings. The central government 

was entrusted with the control of setting up of new industries and allowing 

private sectors to operate in required field. 

c. One of the significant objectives of this enactment was to formulate plan for 

future industries. This led to introduction of license to allow private sectors to 

set up new industries. 

With the introduction licensing system in Chapter III of the Act of 1951 (especially 

section 11 and 11A5) infamous License Raaj began in India. List of industries was 

 
5 Industries (development and Regulation) act, 1951 

11. Licensing of new industrial undertakings.—(1) No person or authority other than the Central 

Government, shall, after the commencement of this Act, establish any new industrial undertaking, 

except under and in accordance with a licence issued in that behalf by the Central Government: 

Provided that a Government other than the Central Government may, with the previous permission of 
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provided Under Schedule A of the Act. Section 5 of the Act of 1951 set up an 

Advisory Board to advise the central government regarding development and 

regulation of industries mentioned in Schedule.  

Section 11 (1) of the Act prevented establishment of any new industry unless license 

has been issued by the central government. However, the conditions of granting 

license were not fixed by the act. The Act laid down that the license would be granted 

by the central government after taking into consideration factors like nature of the 

industry, quality of product, requirement of foreign exchange, location of the industry, 

size of the industry etc. this loophole in the Act led to License Raaj in India which 

eventually turned out to be corrupted practice by the executive in matter of industrial 

licensing. 

IMPORTS AND EXPORTS (CONTROL) ACT, 1947- This Act is now substituted 

with Foreign Trade (Development & regulation) Act 1992. The imports and Exports 

(Control) Act, 1947 opens with the following statement  

An Act to prohibit or control import and export. Whereas it is expedient to prohibit, 

restrict or otherwise control imports and exports. 

While the new Act of 1992 opens with the following statement 

An Act to provide for the development and regulation of foreign trade by facilitating 

imports into, and augmenting exports from India and for matters connected therewith 

or incidental thereto. 

Therefore, it is quite clear that the central government wanted a complete control over 

the import and export post independence. Hence the Act of 1947 was enacted. Section 

3 of the Act of 1947 empowered the central government to restrict import and export 

 
the Central Government, establish a new industrial undertaking. (2) A licence or permission under sub-

section (1) may contain such conditions including, in particular, conditions as to the location of the 

undertaking and the minimum standards in respect of size to be provided therein as the Central 

Government may deem fit to impose in accordance with the rules, if any, made under section 30. 

11A. Licence for producing or manufacturing new articles.—The owner of an industrial undertaking 

not being the Central Government which is registered under section 10 or in respect of which a licence 

or permission has been issued under section 11 shall not produce or manufacture any new article 

unless— (a) in the case of an industrial undertaking registered under section 10, he has obtained a 

licence for producing or manufacturing such new article; and (b) in the case of an industrial 

undertaking in respect of which a licence or permission has been issued under section 11, he has had 

the existing licence or permission amended in the prescribed manner. 
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of goods.6 While the Act of 1947 was enacted to exert government’s control over 

import and export the purpose of the new Act of 1992 was to facilitate foreign trade in 

India. The Customs Act, 1962 was enacted to impose monetary restriction upon 

imported and exported goods.7 Chapter IV, IVA of the Act empowers the central 

government to detect illegally import and export of goods. The Act also empowered 

the central government to provide punishment for violating provisions of this Act. 

LICENSE RAAJ- Industrialization policy was formulated post independence in 

India to tackle the economic crisis the country was going through. Industrialization 

could boost up the economy. However, following the socialistic principle embedded 

in the Constitution the central government allowed centrally controlled 

industrialization. Centrally controlled industrialization meant that industries before 

being set up required license from the central government. Trade restrictions were 

also part of the economic policy of the controlled industrialization of the Indian 

government. Imposition of tariffs and trade restrictions were thought to facilitate and 

accelerate industrialization in India to protect domestic industries from foreign 

competition.  

 
6 Section 3 of the Imports and Exports (Control) Act, 1947 

Powers to prohibit or restrict imports and exports.-(1) The Central Government may by order 

published in the Official Gazette, make provision for prohibiting, restricting or otherwise controlling, 

in all cases or in specified classes of cases, and subject to such exceptions, if any, as may be made by 

or under the order,- 

(a) the import, export, carriage coastwise or shipment as ships' stores of goods of any specified 

description; 

(b) the bringing into any port or place in [India] of goods of any specified description intended to be 

taken out of [India] without being removed from the ship or conveyance in which they are being 

carried. 

(2) All goods to which any order under sub-section (1) applies shall be deemed to be goods of which 

the import or export has been prohibited or restricted under Section 19 of the Sea Customs Act, 1878 (8 

of 1878), and all the provisions of that Act shall have effect accordingly, except that Section 183 

thereof shall have effect as if for the word "shall" therein the word "may" were substituted. 

(3) Notwithstanding anything contained in the aforesaid Act, the Central Government may, by order 

published in the Official Gazette, prohibit, restrict or impose conditions on the clearance, whether for 

home consumption or for shipment abroad, of any goods or class of goods imported into [India]. 
7Section 12 of the Customs Act, 1962- 

Dutiable goods.—(1) Except as otherwise provided in this Act, or any other law for the time being in 

force, duties of customs shall be levied at such rates as may be specified under the [Customs Tariff Act, 

1975 (51 of 1975)], or any other law for the time being in force, on goods imported into, or exported 

from, India. 

[(2) The provisions of sub-section (1) shall apply in respect of all goods belonging to Government as 

they apply in respect of goods not belonging to Government.] 
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The centerpiece of planned industrialization was to control the pace and pattern of 

industry. The Industries (Development and Regulation) Act 1951 categorized 

industries according to their national importance. This Act introduced industrial 

licensing system to control the pace and pattern of industrialization in India. Under 

Act of 1951 license was required for following purposes- 

a. For setting up of new industries, 

b. For carrying on business in unlicensed industries, 

c. For expanding the existing industry capacity, 

d. For starting a new product line, 

e. For change of location. 

Planned industrialization was taken up to control the pace of industrialization and to 

stop concentration of wealth into hands of a few. Post independence India faced 

disparities in income and wealth. To provide everyone with similar opportunity of 

earning and to reduce the gap of economic disparities the Indian government took up 

socialistic pattern of economy and planned industrialization.8 However, this industrial 

licensing system led to some serious financial scams in India. These scams even 

involved the executive and important branches of bureaucracy. These major scandals 

are discussed hereunder in order to show that a nexus between politics and business 

proved to be fatal for economic growth of India and vitiated the very purpose 

embedded in the Constitution of India.9 

• ARMY JEEP SCANDAL, 1948 

Post independence India fell short of 4603 army jeeps in Kashmir. About 1000 jeeps 

were imported from U.S.A. To get the rest a high power delegation consisting of 

Defence Secretary, Commander in Chief of the Army and the Financial Adviser of the 

Defence Services went to U.K. but remained unsuccessful. In June, 1948 A.K. 

Chandra, the then Financial Adviser of the Defence Services, informed the then 

Defence Secretary that 1500 reconditioned jeeps could be provided at 300 pound each 

by U.K. The Defence Secretary wired back to Mr. A.K. Chanda and asked him to 

 
8 The Unequal Effects of Liberalization: Evidence from Dismantling the License Raj in India, available 

at http://sticerd.lse.ac.uk/dps/de/DEDPS45.pdf (visited on 25.05.2020) 
9Political Leadership and Corruption:  Major Political Scandals and Commissions in Post Independent 

India. 

http://sticerd.lse.ac.uk/dps/de/DEDPS45.pdf
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negotiate to buy 2000 reconditioned jeeps. It was informed that these jeeps would be 

supplied over the period of five months by the company named Messers Anti-

Mistantes. On the basis of this correspondence the Defence Ministry accepted the 

offer. However, when the first lot of 155 jeeps reached India in 1949, it was found 

that not a single of it was serviceable. 65% of the agreed amount was already paid to 

the seller on the receipt of certificate from the inspecting firm, 20% more on 

production of bill of loading and 15% amount within one month of reaching the jeeps 

to Indian port. Mr. A.K. Chanda was questioned after receiving 155 unserviceable 

jeeps in India. He then informed that he was never negotiating the deal with the 

English company. The deal was struck by Mr. Krishna Menon, the then High 

Commissioner of India to Britain. A committee named Ayyangar Sub-Committee was 

appointed to inquire into the situation. Eventually Mr. Krishna Menon entered into a 

contract with another firm for delivery of 1007 jeeps to India. However, that firm also 

informed its inability to deliver the whole number of jeeps so contracted. The 

Ayyangar Sub-Committee in its report mentioned that there was serious deviation and 

bypassing of rules while entering into these contracts. However, at the end this report 

was not published. It is supposed that the report by the Ayyangar Sub-Committee was 

withheld once Mr. Krishna Menon joined Congress. 

• DIAMOND MINING LEASE BRIBE SCAM, 1949 

Rao Shiv Bahadur Singh, Industry Minister of Jawaharlal Nehru’s Cabinet was 

accused of accepting bribe for renewal of mining lease of gemstone trader 

Sachendubhai Baron. Rao Shiv bahadur Singh was jailed for three years for taking 

bribe of Rs. 25000/-.  

• CYCLE IMPORT SCAM, 1951 

In the year 1951 S.A. Venkataraman, the then secretary of Ministry of Commerce and 

Industry was jailed for accepting bribe in lieu of granting import quota by a cycle 

importing company. Mohd. Serajuddin was the managing partner of M/s serajuddin& 

co., a firm of mine owners in orissa. In 1956 a search in connection with tax and 

custom duty evasion revealed the incident of bribery. It was alleged that in Assembly 

election of 1957 Mohd. Serajuddin contributed Rs. 10000/- on the request of K.D. 

Malviya, the then Union Minister of Mine and Fuel (from Congress party). However, 

it was not clear whether this contribution was made to the candidate personally or to 
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the Congress party fund. Meanwhile the Calcutta News Paper once in 1956 and again 

in 1963 disclosed about these gifts and contribution by M/S Serajuddin to political 

leaders. In 1963 Shri Hem Barua M.P. disclosed that Shri K.D. Malaviya had 

"forwarded" an application from MessersSerajuddin to the Ministry of Commerce and 

industry involving Rs. 20 million for selling manganese in Czechoslovakia and 

import, on a barter basis, machinery and plant for the Oil and Natural Gas 

Commission. 

On 7th May, 1963 Jawaharlal Nehru appointed a committee consisting of Supreme 

Court judge Hon’ble justice S.K. Das to enquire against Union Minister K.D. 

Malviya. He also mentioned that he did not believe that Malviya could commit such 

crime. Nevertheless, the nature of the enquiry committee was perplexing. No judicial 

enquiry was conducted. By that time, it was already known that Mohd. Serajuddin has 

contributed large sum of money both at the Centre and in Orissa. However, there was 

no way to prove that all these contributions were inter-related. 

• MUNDHRA SCANDAL, 1958 OR LIC SCAM 

Mundhra Scandal involved investment of large sum of public money in shares of six 

companies owned by Shri HaridasMundhra. This caused furor amongst the public as 

the invested money was paid as premium to life Insurance done by citizens of India. 

Therefore, the question was how the money held in trust by a statutory body i.e. the 

Life Insurance Corporation can be invested in the shares of companies owned by a 

private individual.  

This scandal effected the relation between Jawaharlal Nehru and Feroz Gandhi (son-

in-law of Nehru). Feroz Gandhi brought this scandal to the floor of the Parliament for 

discussion. Following this Nehru was forced to appoint a one-man Committee 

consisting of retired Bombay high Court Justice M.C. Chagla to enquire into the 

matter. M.C. Chagla determined that there was a nexus between Finance Secretary 

Haribhi M. patel and LIC official L.S. Vaidyanathan behind the payment of large sum 

of money. Subsequent enquiry committee headed by retired Justice Vivian Bose 

passed strictures against Finance Minister T.T. Krishnamachari for continuous lying 

and trying to distance himself from such scandal. However, later on his involvement 

was proved and T.T. Krishnamachari had to resign. 
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• KAIRON SCAM, 1963 

In 1963 a memorandum was submitted by the members of Parliament to the then 

President alleging Mr. SardarPratap Singh Kairon, the then Chief Minister of Punjab, 

of corrupt practices. Before appointing an enquiry committee to enquire into the 

allegation against Mr. Kairon the Congress High command exonerated him from all 

the corruption charges leveled against him. However, in 1963 the Central government 

in exercise of its power under Commissions of Inquiry Act, 1952 constituted a 

commission consisted of retired justice S.R. das to enquire into the charges against 

Mr. Kairon.  

The Commission, on the basis of evidence, came to the conclusion that Mr. Kairon 

was guilty of corrupt charges. He was guilty of transferring shares of some of the 

properties in his constituency. In Ramgar Dhani and Madhar Kalan Mr. Kairon was 

guilty of misappropriating surplus land. Following this disclosure Mr. Kairon 

tendered his resignation from the post of Chief Minister of Punjab. 

• KALINGA TUBE SCANDAL, 1963 

In 1965 the then Chief Minister of Orissa BijuPatnaik (father of Chief Minister 

Naveen Patnaik) was forced to resign for allegation of favouring his privately owned 

company to get government contract. In 1963 Kalinga Tubes Ltd, where Mr. 

BijuPatnaik was a shareholder, faced a litigation for exploiting minority shareholder. 

In S.P. Jain v. Kalinga Tubes Ltd.10. This case was presided over by K.N. Wanchoo 

J., P.B. Gajendragadkar J., and S.M. Sikri J. The Bench absolve the company of its 

allegations and held that the company did not hurt the interests of minority 

shareholders. Since the appellant, one of the minority shareholders was not able to 

produce documents favouring his contention of exploitation by the majority 

shareholders, the Bench was of the view that there was no substantial ground for 

holding the respondents responsible. Nevertheless, Mr. BijuPatnaik had to resign from 

his executive post for alleged corruption. 

Industrial licensing paved way for corrupt practices amongst government officials. 

Moreover, another matter of concern was that in none of the cases judicial enquiry 

was held. In most of the cases only one-man Committee was appointed for 

 
10S.P. Jain v. Kalinga Tubes Ltd. AIR 1965 SC 1535. 
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investigation and before investigation itself the ruling party exonerated its officials of 

all the allegations. Eventually corrupt practices started to be identified with one 

particular political party in India since Indian National Congress was in power in 

India from 1947-1970. Therefore, it became necessity for the Indian National 

Congress to prove its innocence before the nation. Measures like nationalisation of 

banks, undertaking of sick industries were introduced in India. 

Meanwhile, several Committees were also appointed to analyze the industrial 

licensing system and to submit its report. 

I. MAHALANOBIS COMMITTEE REPORT, 1964 

This committee was set up in 1960 to review the Industrial Policy Resolution. The 

industrial licensing policy was a part of planned economy. However, the scandals 

involving public money proved that public money was not used for the purpose it was 

thought of in five year plans. Thus, this committee was set up to find out who was 

benefitting from the then industrial resolution policy and where was the money being 

concentrated.  

The committee is also known as ‘Distribution of Income and Levels of Living 

Committee’. P.C. Mahalanobis was the chairman of Mahalanobis Committee. The 

Committee submitted its report in 1964 stating that the industrial licensing system did 

not assist in increasing per capita income. However, the licensing system aided to 

increase in monopoly as the big houses got the license in exchange of money. This in 

turn resulted in concentration of wealth. The committee pointed out that during that 

time the industrial development was not assisting social development. Therefore, 

thegovernment needed to find out mechanism for collection, examination and analysis 

of relevant data in order to stop concentration of wealth in the hands of a few.11 

II. R.K. HAZARI COMMITTEE REPORT, 1967 

R.K. Hazari was appointed in 1966 as Honorary Consultant of Planning Commission 

to review the Industries (Development and Regulation) Act, 1951 in the light of the 

following- 

 
11Mahalanobish Committee Report, The Economic Weekly (1964). 
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a. review of licensing process under the Industries (Development and Regulation) 

Act, 1951, 

b. suggest modification in the light of the then stage of economic development of 

India.  

Swaminathan Committee was appointed only to review the procedure of obtaining 

license under the planned industrialization. Since the introduction of licensing system 

in 1951 no attempt was made to review the functioning of licensing system in the 

economic development of India. The committee found the following- 

a. The industries were filing multiple licensing application to foreclose the 

licensing capacity, 

b. The license was issued on the basis of ‘first come first serve’. The big 

industrial houses were maintaining offices in Delhi for applying as soon as 

possible once the notification was out, 

c. The planned economy and licensing process did not achieve its cherished goal.  

The committee suggested that de-licensing of industries was not a choice given the 

stage of economic development in India. The government was suggested to change its 

sectors of investment to discourage concentration of wealth and to reduce the pay gap. 

Ceiling limit of foreign exchange for an importing company was to be set for 

protecting domestic products. The committee suggested substitute ways to control 

industrialization and flow of foreign exchange in the market instead of de-licensing 

sand/or enlisting the company as ‘banned’.12 

III. DUTT COMMITTEE REPORT, 1969 

In 1969 the central government appointed the Industrial Licensing Policy Enquiry 

Committee headed by Shri SubimalDutt to review the working of licensing system. 

The Committee found out that the industrial licensing system has failed to achieve its 

goal and due to red-tapism the big industrial houses were only benefitting from such 

system. Suggestions of the Dutt Committee were- 

a. Divide industrial sectors in core, non-core and reserved sectors. Large 

industrial houses should only be allowed to operate in core sectors, 

 
12 Industrial Planning and Licensing Policy, Final Report submitted by R.K. Hazari, Vol I, 14th 

September, 1967.  
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b. Licensing system should be granted to large industrial houses only for core 

sectors and heavy investment sectors, 

c. Monopolies Commission must be set up to check concentration of wealth.13 

Following the reports of the abovementioned Committees the then central government 

took the decision of nationalization. To make nationalization happen through out 

India the central government did not only enact laws but also provided them with 

immunity from judicial review by inserting them in ninth schedule of the Constitution 

of India. The Coking Coal Mines (Nationalization) Act, 1972, the General Insurance 

Business (Nationalization) Act, 1972, the Coal Mines (Nationalization) Act, 1973 etc 

were enacted and inserted in the ninth schedule. Several Acts were enacted and 

inserted in the ninth schedule regarding government undertaking of industries.  These 

Acts were the Indian Copper Corporation (Acquisition of Undertaking) Act, 1972, the 

Sick Textile Undertaking (Taking Over Management) Act, 1972, the Coal Mines 

(Taking Over Management) Act, 1972 etc. 

In R.C. Cooper v. Union of India14the Banking Companies (Acquisition and Transfer 

of Undertakings) Act15 was challenged. In July 1964 the acting President of India 

promulgated an Ordinance nationalizing banks in India. In July 1969 the Banking 

Companies (Acquisition and Transfer of Undertakings) Act, 1969 was enacted 

empowering the central government to nationalize Indian Banks. The petitioner R.C. 

Cooper approach the Supreme Court challenging the enactment contending that 

nationalization violates the right of the petitioner guaranteed under article 19 (1) (g) 

of the Constitution of India.16 In this case the majority decision was given by 10 

judges (J.C. Shah J., S.M. Sikri J., J.M. Shelat J., Vishishtha Bhargava J., G.K. Mitter 

J., C.A. Vaidyialingam J., K.S. Hegde J., A.N. Grover J., Jagmohan P. Reddy J., I. D. 

Dua J.) and the dissenting view was delivered by Justice A.N. Ray. The majority 

declared that the President can promulgate Ordinance only when the Parliament was 

not in session. However, the fact showed that the regular session of the Parliament 

 
13 Report of Industrial Licensing Policy Enquiry Committee, Government of India, Vol I, July, 1969. 
14R.C. Cooper v. Union of India AIR 1970 SC 564. 
15  As per section 1 (2) of the Banking Companies (acquisition and Transfer of Undertaking) Act, 1970 

– 

The provisions of this Act (except section 21, which shall come into force on the appointed day) shall 

be deemed to have come into force on the 19th day of July, 1969. 
16 Article 19 (1) (g) of the Constitution of India guarantees right to freedom of carry on any occupation. 

However, this right is also subjected to some restrictions mentioned in article 19 (6). 
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was after two days of the promulgation of the Ordinance. Therefore, the reason for 

hasty promulgation could not be justified by the respondent. The provision 

prescribing compensation under the Banking Companies (Acquisition and Transfer of 

Undertakings) Act, 1969 was also declared unconstitutional on the ground of 

inadequacy of the amount of compensation.  

However, the significance of this case was that the Bench upheld the nationalization 

policy of the government. The majority also held that the contention of the petitioner 

that the respondent did not have the right to acquire a business could not be sustained 

for following reasons- 

a. Entry 45 of schedule VII List I empowers the Central government to legislate on 

Banking sector 

b. Entry 26 of schedule VII List II empowers the state to legislate on the matter 

relating to trade and commerce, 

c. Entry 42 of schedule VII of List III empowers both the State and the Union to 

acquire property. 

Thus, the legislative power of the Union to legislate on the matter of Banking could 

not be denied. ‘Property’ mentioned in entry 42 of list III of schedule VII did not 

only include assets but also inclusive of the organization itself and its liabilities and 

obligations. Therefore, expression undertaking in section 4 of the Act of 196917 

clearly means all the going concern of the organization with its assets, rights, 

liabilities and responsibilities. Therefore, the policy of nationalization of the central 

government declared as constitutional. 

However, R.C. cooper case judgment was followed by the Twenty Fifth Amendment 

of the Constitution of India in 1971. This amendment substituted the word 

‘compensation’ with the word ‘amount’ in article 31 which, before being repealed, 

dealt with the compensation for acquisition of property. Article 31-C was inserted 

which stated that a policy of the government giving effect to certain directive 

 
17 Section 4 of the Banking Companies (Acquisition and Transfer of Undertakings) Act, 1969  

Undertaking of existing banks to vest in corresponding new banks.—On the commencement of this 

Act, the undertaking of every existing bank shall be transferred to, and shall vest in, the corresponding 

new bank. 
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principles of state policy can not be challenged on the ground of violation of rights 

conferred under article 14 and 19 of the Constitution of India. 

The Monopolies Restrictive Trade Practices Act, 1969 (hereinafter mentioned as 

MRTP Act, 1969) was enacted to ensure- (i) operation of economic system does not 

result into the concentration of wealth, (ii) control of monopolistic behaviour in the 

market, (iii) prohibit monopoly and restrictive trade practices. This Act was enacted 

on the recommendation of the Dutt Committee report. 

Nevertheless, this Act kept some loopholes for corrupt practices to creep into the 

economic system of India. Section 3 of the MRTP Act, 1969 prescribed areas where 

this Act would not be applicable. These areas were- 

a. Any undertaking owned or controlled by the government company, 

b. Any undertaking owned or controlled by the government, 

c. Any undertaking owned or controlled by the Corporation (not being a company) 

established under the provisions of central or provincial Act, 

d. Any trade union or association of workmen, 

e. Companies taken over by the central government, 

f. Co-operative societies, 

g. Any financial institutions. 

The enactment of MRTP Act, 1969 could not protect Indian economy frm the vices 

of corrupt practices. The liason between the political party and the industrial 

organizations again proved to be fatal for the economic development of India. The 

Maruti car scandal in 1970 justifies the same. 

Bennett Coleman & Co. v. Union of India18is a significant case involving two 

important issues, firstly the right to freedom of speech and expression of newspaper 

and secondly constitutionality of government’s order imposing quantitative 

restriction upon the newspaper. In this case the central government imposed 

following quantitative restrictions upon the newspaper under the Newsprint Order, 

1962- 

a. Use of newsprint in excess of the quantity authorized by the government, 

 
18Bennett Coleman & Co. v. Union of India AIR 1973 SC 106 
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b. Number of pages in the newspaper, 

c. Regulation of sale of newspaper. 

However, the Newsprint policy, 1972-1973 directly regulated the size of circulation 

of newspaper. This case was heard by five judges Bench consisting of  S.M. Sikri 

C.J.I., A.N. Ray J., P. Jaganmohan Reddy J., K.K. Mathew J., & M.H. Beg J. The 

majority with 4:1 ratio (Justice Mathew dissenting) observed that the Newsprint 

Policy, 1972-1973 was unconstitutional as regulation of circulation of newspaper 

amounted to qualitative and quantitative control of the newspaper. Thus, this 

restriction amounted to violation of freedom of speech and expression of newspaper.  

The court assumed active role in protecting fundamental rights of citizens. However, 

in matter of financial importance the court assumed deferential role. In 

abovementioned financial scandals there were no judicial review. Enquiry committees 

were set up consisting of only one retired judge. However, it is not difficult to assume 

the significance and impact of these financial scandals upon the Indian economy. 

Nevertheless, Indian judiciary preferred to keep itself distant from probing into these 

financial scams. 

• MARUTI CAR SCANDAL, 1970-1977 

A company named Maruti Technical Services Pvt. Ltd. (hereinafter mentioned as 

MTSPL) was set up by Sonia Gandhi on 16th November, 1970 to provide technical 

knowhow for manufacturing of indigenous cars. The MTSPL had paid up capital of 

only Rs. 200/- where Sanjay Gandhi had 50% partnership. On 21st November, 1970 

the MTSPL entered into a contract with its 50% partner that a sum of Rs. 3 lakhs will 

be paid to him for providing technical knowhow. Meanwhile Sanjay Gandhi set up 

another company naming Maruti Ltd. (hereinafter mentioned as ML). The MTSPL 

sold its 1500 shares to Sanjay Gandhi. In 1972 the MTSPL and ML entered into an 

agreement that ML would pay a sum of money to MTSPL for sharing its technical 

knowhow. Mrs. Sonia Gandhi was made the MD of MTSPL when she was not even 

the citizen of India and could not hold such position in a company as per the rule 

being operative for the time being in India. Sanjay Gandhi was MD of ML. Several 

shares of MTSPL were sold in the name of Sonia Gandhi and her children Rahul 

Gandhi and Priyanka Gandhi. In 1974 another company named Maruti Heavy 
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Vehicles Private Ltd. (hereinafter mentioned as MHVPL) was incorporated and Sonia 

Gandhi was again appointed as MD of the company with 5000 shares of it.  

In 1971 Mrs. Indira Gandhi put before the Parliament the proposal of manufacturing 

people’s car in India. Mrs. Indira Gandhi managed to get the license and contract for 

Maruti Ltd. the exclusive production of people’s car. Eventually it was not hidden 

anymore as to who owned Maruti Ltd. and company having license for exclusive 

production did not have any technical knowledge to manufacture cars. Owing to the 

circulation of scandals of MTSPL and ML Mrs. Indira Gandhi had to liquidate ML. 

An enquiry commission headed by Justice A.C. Gupta found many irregularities in 

the functioning of these companies. In 1980 after the death of Sanjay Gandhi at the 

behest of Mrs. Indira Gandhi the central government transformed ML into Maruti 

Udyog Ltd. In collaboration with Suzuki, Japan the Maruti Udyog Ltd. manufactured 

the first maruti car in India. However, with the liquidation of ML the history of 

corrupt practices of ML and MTSPL were buried forever in Indian history. 

• PUDUCHERRY LICENSE SCAM, 1974 

In 1974 a Puducherry merchants file an application for granting license to import 

various items. The application for granting license was along with signatures of 

twenty-one members of Parliament. It was later known that signatures of twenty-one 

MPs were forged by another M.P. Tulmohan Ram at the behest of Lalit Narayan 

Mishra, aide of Mrs. Indira Gandhi. Tulmohan Ram died in Samastipur blast in 1975 

leaving the matter unsettled. His death, however, buried the dust and the financial and 

political involvement in this scam could not be unearthed. 

• KUO OIL DEAL SCAM, 1976 

It was during emergency the central government owned Indian Oil Corporation 

entered into a contract with Hong Kong based company for importing oil. However, 

later on the Kuo Oil Co., Hong Kong based company, turned out to be a fictitious 

entity with which the Indian Oil Corporation entered into a contract of worth Rs. 2.2 

Crore. It was also reported that for that deal the government lost 13 crore and the 

money indirectly went to Mrs. Indira Gandhi and Sanjay Gandhi. 
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Amongst these financial scandals the central government continued its nationalization 

and acquisition of undertakings. In Minerva Mills v. Union of India19 government’s 

policy of undertaking industries under section 18A of the Industries (Development 

and Regulation) Act, 195120 was challenged. The central government under the Act of 

1951 appointed a committee to review the functioning of Minerva Mills in 1970. On 

receiving the report of non-functioning of the textile industry the central government 

ordered for the acquisition of this textile industry under the. However, case 

challenging this acquisition was filed in 1977 before the Supreme Court of India. This 

case was heard by five judges Bench consisting of  Hon’ble Chief Justice Y.V. 

Chandrachud, Bhagwati J., A.C. Gupta J., N.L. Untawalia J., & P.S. Kailasam J. 

Hon’ble Chief Justice wrote judgment for himself and three other judges while Justice 

Bhagwati wrote the concurrent judgment. 

Meanwhile, by virtue of 44th Amendment to the Constitution of India in 1978 the 

Janta Dal (the then ruling party) removed the right to property from part III of the 

Constitution. This amendment was definitely in line of government’s policy of 

planned industrialization through licensing system and acquisition of undertakings.  

The majority judgment upheld the acquisition of Minerva Mills on the ground of 

government’s policy of planned industrialization. Nevertheless, the focus of the case 

was shifted to whether the Parliament possessed uncontrolled power to amend the 

fundamental rights. Clause 4 and 5 of article 368 which gave uncontrolled wider 

power to the Parliament to amend the Constitution were struck down by the majority 

judgment. It was held that article 368 of the Constitution does not give absolute and 

uncontrolled power to amend the basic structure of the Constitution. However, the 

amendment removing the fundamental right to property from article 19 (1) (f) was 

upheld.  

Amongst the shifted focus in Minerva Mills case the erstwhile owners of Minerva 

Mills continued to contest the nationalization on different ground in 1986 before the 

 
19Minerva Mills v. Union of India AIR 1980 SC 1789 
20 Sec 18 A of the Industries (Development and Regulation) Act, 1951 empowers the Central 

government acquire any undertaking on prescribed grounds. 
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Supreme Court of India.21 This case was heard by two judges Bench consisting of 

M.M. Dutt J. & O. Chinappa Reddy J.  

Erstwhile owners of Minerva Mills challenged the judgment of five judges Bench 

delivered in 1980 on the ground that nationalization of the textile industry was not 

valid since they were not provided with the report of the Committee which was 

appointed under the Act of 1951. However, the Bench held that it could not be proved 

by the petitioners that opportunity of hearing before making the report was not given 

to them. Therefore, there was no violation of natural justice since the petitioners were 

given opportunity of hearing. On the question of not providing report of the 

Committee it was proved before the Bench that the petitioners did not ask for the copy 

of the report. The Bench upheld the acquisition of the textile mill on the ground that 

the acquisition was made following government’s responsibility under the 

Constitution to secure and distribute material resources for the benefit of the 

community. Therefore, the petitioners ultimately failed at the Supreme Court in 

September, 1986. 

It was important to mention that financial scandals did not stop. It was quite clear that 

the industrialization policy, nationalization policy were not achieving its goal. 

However, the Indian judiciary reaffirmed government’s economic policy despite 

failure of these policies. Financial scandals continued in India even after this. 

• CEMENT SCANDAL, 1981 

The Congress Chief Minister of Maharashtra A.R. Antulay was accused of extorting 

money from Mumbai Builders in form of donations to Indira Gandhi Pratibha 

Pratisthan. He was the trustee of this institution. It was also alleged that in exchange 

of this money he would grant these builders illegal cement quota in excess of the 

quota prescribed in the Rule. This scam was unearthed by one of the leading 

newspaper The Indian Express. A.R. Antulay was held guilty by the High Court of 

Bombay. 

 

 

 
21Minerva Mills v. union of India AIR 1986 SC 2030. 
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• ARJUN SINGH’S CHURHAT LOTTERY SCAM, 1982 

The Churhat Children welfare society was run by relatives of Arjun Singh the then 

Congress Chief Minister of Madhya Pradesh. The Society was allowed to raise its 

fund through lottery. It was alleged that Arjun singh received Rs. 5.4 crores through 

this society which he used to build his lavish Kerwa Dam Palace near Bhopal. Warren 

Anderson, the chief accused of Bhopal Gas Tragedy donated Rs. 150000/- to the 

society. It was alleged that Arjun Singh helped the chief accused of Bhopal gas 

tragedy, Warren Anderson, to flee India. However, the nature of the case was so 

complicated and because of the political influence of Arjun Singh these allegations 

could not be proved against either him or his family.22 

Rajiv Gandhi took his oath as Prime Minister of India on 31st December, 1984. After 

coming to the power he tried to bring changes to the existing industrial policy. The 

dominant theme of his economic planning was improvement of industrial productivity 

through assimilation of modern technology, decentralization of decision making, 

greater efficiency of public sector by giving near autonomy. He assured that Public 

Sectors will continue to be the major tool for economy. Nevertheless, sick industries 

could not be subsidized for perpetuity. Non-viable units will either be closed or taken 

over. He proposed to decentralized decision making in public sector keeping it under 

minimum ministerial control. Regarding Private Sector he expressed that this sector 

had adequate scope to enhance its production. In case of industrial licensing he was of 

the opinion of loosening government’s restrictions. He apparently desired to retain 

industrial licensing system but in modified form.23 

• WESTLAND HELICOPTER SCAM, 1986 

In 1985 Rajiv Gandhi, the then Prime Minister of India, was persuaded by the then 

British Prime Minister Margaret Thatcher to buy helicopters. These helicopters were 

manufactured by an aerospace company named as Westland which was 

manufacturing helicopters in Britain post World War II. Mr. Rajiv Gandhi’s experts, 

however, were against such purchase. The purchase was made neglecting expert’s 

 
22 Ashok Anand, One vs All: Beware Mr. Prime Minister, It’s India Impossible, (Notion Press, 

Chennai, First Edition, 2016). 
23 India: Rajiv Gandhi’s Economic Policy- A signpost, Directorate of Intelligence, Government of 

India, 31st January, 1985. 
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suggestion and such purchase proved to be disaster for India. The money of the deal 

i.e. almost 65 million Pound was given by the Britain out of its aid budget for 

purchasing these helicopters. Two of them crashed in 1988 and 1989. In 1991 these 

helicopters were withdrawn from service on the ground of safety measures. In 1993 

Pawan Hans, state-owned helicopter firm, put out global tender for defective 

Westland helicopters. The British AES aerospace turned out to be the sole bidder and 

the whole lot of helicopters was packaged off to Britain.24 

• BOFORS SCAM, 1987 

This scam was the biggest scam during Rajiv Gandhi’s tenure as Prime Minister. The 

scandal involved payment of huge amount of $1.4 billion for a deal between Bofors, a 

Sweedish arms manufacturer, and the Government of India. A deal was signed with 

the Sweedish arms manufacturer Bofors for supply of 410 howitzer 155 mm guns to 

Indian army. An option to license-produce 1000 more guns was also included in the 

deal. On 16th April, 1987 a Sweedish radio claimed that Bofors had paid kickback of 

worth 640 million to top Indian politicians to secure the deal. Ottavio Quattrochi, a 

family friend of Sonia Gandhi and Rajiv Gandhi, brokered to secure the deal to 

Bofors. 

• HDW SUBMARINE SCAM, 1987 

HDW, a German submarine manufacturer, was blacklisted after it was proved that it 

paid almost Rs. 30 crores as kickback to Indian middleman who helped procure the 

420 crores submarine deal. The CBI registered the case in 1990 against Indian 

Businessman and several bureaucrats and defence personnel for their involvement in 

the scam and receiving almost 7% of the kickback.25 

P.V. Narsimha Rao, the then Prime Minister of India, announced new economic 

policy in 1991. This year is marked as a change for the industrial development and 

economic environment of India. The new economic policy of 1991 introduced less 

government restriction upon industrial licensing and also introduced favourable terms 

 
24 The Ghost of the Helicopter past, The Hindu (Chennai), 24th February, 2013. 
25 Ashok Anand, One vs All: Beware Mr. Prime Minister, It’s India Impossible, (Notion Press, 

Chennai, First Edition, 2016). 
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for developing foreign trade. The new economic policy is said to introduce 

liberalization, privatization and globalization in Indian economy. 

However, the analysis of Industrial Policy resolution of 1948, 1956 disclose that 

Indian economy always approved privatization. However, such privatization was 

controlled through industrial licensing system. Liberalization of trade was not there in 

Indian economy from the very beginning. Provisions of Imports and Export (Controls) 

Act, 1947 was not favourable for free transborder trade. The State assumed its control 

over the development of industries and foreign trade pre 1991 which was liberalized 

through new economic policy of 1991. India followed mixed economy even before 

1991 as the Industrial Policy resolution approved private sectors to operate in the 

market but with the permission of the government. Categorization of industries in 

various sectors and laying down extent of government’s control over these industries 

in Industrial Policy resolution and Industries (Development and Regulation) act, 1951 

were indicative of India’s mixed economy. 

In the industrial Policy Resolution, 1948 it was clearly stated that the central 

government desired Indian society to be on the socialistic pattern. The government 

also desired to prevent concentration of wealth and reduce the gap of earning and 

desired to achieve higher standard of living for its citizens. However, the policy 

makers were also aware that Indian economy could not grow unless private industries 

are permitted to operate in the market. Therefore, the socialistic view as embedded in 

the Constitution of India was reflected through government’s planned 

industrialization policy.  

Economic policy with planned industrialization having a strong public sector was 

formulated to secure high standard of living for its citizens and prevent concentration 

wealth. However, the abovementioned scandals prove that things became chaotic once 

liason between the big corporate houses and politicians was established.  

The focus of this chapter is not the abovementioned financial scandals. Financial 

scandals continued even after new economic policy was adopted in 1991. The liason 

between the big corporate houses and political leaders continued and proved to be 

harmful for the Indian economy. Nevertheless, the focus lies in the economic policy 

in India immediately after 1947. What is the reason for shifting from strict 

government control of industrial development and foreign trade to liberalization and 
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globalization. Another issue is that India shifted to liberalization, privatization and 

globalization without having any amendment to the word ‘Socialist’ in the Preamble 

of the Constitution of India. Constitutional provisions having the impression of Indian 

economy to be socialistic economy were not also amended.  

These financial scandals forced the central government to go for loosen government 

control and to shift to a new economic policy. Indian economy could easily shift to 

liberalization, privatization and globalization without any further amendment because 

the socialistic form of economy that India followed was different from that of Russia. 

In India the government controlled the industrial development through licensing 

system but permitted private entities to operate in the market. The industrial policy 

resolution permitted private sectors to the extent these serve the needs of the 

community. The significance of private sector in Indian economy was measured 

through the social end of the sector and the end could only be justified through social 

result. The government restricted the amount of imported and exported goods through 

the Act of 1947. The government restricted the ceiling limit of land holding or 

property to an individual. The rests were planned to re-distribute evenly to the needy 

individual. The Indian government planned its socialistic pattern of society and 

economy this way. According to Granville Austin the Directive Principles were 

declaration of economic independence and Indian people acquired political and 

economic control of the country.26 

Post Maneka Gandhi the Indian judiciary assumed significant role in protection of 

rights of citizens with its burgeoning jurisprudence of Public Interest Litigation case. 

Infringement of fundamental rights during emergency period in India restored the 

image of the Indian judiciary as protector of human rights. The Apex Court has 

pronounced significant judgments during 1978- 1991 period. It continued to retain its 

image as the protector of human rights and fundamental rights in India. However, a 

thorough study of judicial pronouncements of post 1990 reveals that the Supreme 

Court of India adopted a restrictive approach in matters related to economic policy of 

the Government. Post 1991 there is a shift in economic policy of the Government of 

India. India was transforming from socialist economy to capitalist economy as 

liberalization, privatization and globalization was introduced in Indian economy. This 

 
26 Granville Austin, The Indian Constitution: Cornerstone of a Nation, 77 ( OUP, New Delhi, Thirty 

Seventh edition, 2020) 



290 
 

meant privatization of Public Sector Undertakings (PSUs). It also affected rights of 

labourers to a great extent.  

The restrictive role of judiciary while exercising power of judicial review was an 

evidence of Supreme Court’s selective activism. Cases related to review of economic 

policies of the Government the Supreme Court chose not to interfere with the policy 

stating that this policy shift is executive-led and taken after much debate in 

Parliament. The role of the Supreme Court in issues related to conflicting rights of 

corporate sectors and labourers is also critical. Post 1991 in judicial pronouncements 

rights of private sectors over labourers. Privatization may be a policy of the Indian 

government, but the Supreme Court has reshaped it and reconstituted constitutional 

framework and principles that supported the economic transformation in India. The 

Indian Government introduced New Education Policy in 1986 supporting 

privatization. The Supreme Court of India recognized the new policy of privatization 

in T.M.A. Pai Foundation v. State of Karnataka27case. In this case the Supreme Court 

laid down rules regarding admission in Minority Educational Institution. T.M.A. Pai 

Foundation case of 2002 the Supreme Court laid down rules for admission in private 

educational institution. Besides educational institution the industrial sector was 

privatized and eventually these policies were recognized by the Indian judiciary 

through several judicial pronouncements. 

The Indian judiciary widened its scope of judicial activism in protecting fundamental 

rights of citizen post 1978. However, the judiciary started being deferential to the 

Government in cases involving economic policy. The expansion of scope of judicial 

review in the area of protection of fundamental rights and implementation of DPSP 

was not visible in area challenging economic policy of the Government. Therefore, 

the stand of Indian judiciary was quite clear in this regard. In R.K. Garg v. Union of 

India28the Special Bearer’s Bonds (immunities and Exemptions) ordinance, 1981 was 

enacted by the Congress Government. This Ordinance was enacted to provide 

immunity to individual of Bearer’s Bonds from direct taxes. These Special Bearer 

Bonds were to be issued by the Government from 1991 onwards at Rs. 10000/- and 

the holder of such bearer bonds shall enjoy some exemptions in direct tax. The 

Government led by Mrs. Indira Gandhi later on passed this Ordinance as an Act and 

 
27T.M.A. Pai Foundation v. State of Karnataka AIR 1994 SC 2372. 
28R.K. Garg v. Union of India (1981) 4 SCC 675. 
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the purpose of enacting this Act was to bring back black money. The issue in R.K. 

Garg case was that treating holders of black money separately and providing them 

immunity under Bearer Bonds Act, 1981 amounted to violation of Constitutional 

Principles. This case was presided over by Y.V. Chandrachud J., A. Gupta J., A. Sen 

J., P.N. Bhagwati J., S.M. Ali J.  

The majority decision in this case was that the morality of enacting the Act of 1981 

can not be challenged because the purpose of enacting the Act is to channelize black 

money. Therefore, the Court needs to take deferential and rational-basis standard of 

review while examining government’s economic policy. With this judicial 

pronouncement the Apex Court effectively announced its twofold stand i.e. non-

arbitrariness review of claims abrogating fundamental rights while applying lower 

rational basis review of economic policies undertaken by the government.  

In Premium Granites and another v. State of Tamil Nadu29while deciding on court’s 

power to interfere with executive policy the Division of the Supreme Court consisting 

of M.N. Venkatachaliah C.J.I. and G.N. ray J., observed that it is not the duty of the 

Court to embark upon unchartered public policy undertaken by the executive. The 

issue in this case was validity of Rule 39 of Tamil Nadu Minor Mineral Concession 

Rule granting power to State Government for grant of leases otherwise than in 

accordance with rules in interest of mineral development and in public interest. The 

Bench adhered to limited judicial review and did not go into the merit of the policy. 

The court focused whether fair, just and equal opportunity has been provided to every 

interested individual by the government while granting of license of lease under Rule 

39 of the Concession Rule. The court observed that the grant of license to few people 

and that also on grounds of loss of foreign exchange is totally obnoxious to the theory 

of state action. The guiding principle of interpreting Rule 39 should be equality of 

opportunity to every person in the trade and at the same time imposing restrictions or 

guidelines to prevent misuse of such power. The Bench found rule 39 valid and 

reasonable and not ultra vires to article 14 of the Constitution of India. The Bench 

also set aside the decision of Madras High Court which invalidated rule 39. 

 
29Premium Granites and another v. State of Tamil Nadu(1994) 2 SCC 691. 
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In Delhi Science Forum v. Union of India30government’s decision to grant license to 

non-governmental organization under the Telegraph Act, 1885 pursuant to 

government’s policy of privatization and liberalization was challenged. This case was 

presided over by two judges Bench consisting of N.P. Singh J., & K. Venkataswami J. 

The Bench observed that granting license to private bodies is exclusive executive 

power of the Central Government. The new Telecom Policy is not only a commercial 

venture of the Central Government, but the object of the policy is to bring a better 

service within the reach of common man. Nevertheless, the Court observed that since 

the new Telecom Policy introduces plurality in the telecom sector there is a necessity 

of Telecom Regulatory Authority to harness individual appetite for private gains. The 

Central Government and the Telecom Regulatory Authority are not expected to 

behave like sleeping trustees if the government thinks of introducing privatization. 

Secretary, Ministry of Information & Broadcasting v. Cricket Association of Bengal 

& anr31is a historic judgment which stated that air waves are not the monopoly of the 

Indian Government. This case was presided over by three judges Bench consisting of 

P.B. Sawant J., S. Mohan J., and B.P. Jeevan Reddy J. The Cricket association of 

Bengal (hereinafter mentioned as CAB) & Board of Control for Cricket in India 

(hereinafter mentioned as BCCI) organized hero Cup Match and appointed a foreign 

agency to telecast the same. BCCI also applied to the Central government for granting 

license to the foreign agency to telecast the match. The Ministry of Broadcasting, 

Government of India filed this suit seeking the Apex Court determine the absolute 

right of the government to telecast the match. P.B. Sawant J. (for himself and on 

behalf of S. Mohan J.) observed that Broadcasting/telecasting is a means of 

communication and therefore a medium of speech and expression. Hence, in 

democratic policy neither any private individual nor an institution, organization of the 

government or the government itself can claim exclusive right over it. Our 

Constitution forbids monopoly either in print or in electronic media. B.P. Jeevan 

Reddy J. observed that monopoly over broadcasting whether by the government or 

anybody else is inconsistent with free speech right. No monopoly of media can be 

perceived for simple reason that article 19 (2)32 does not permit the same. The Bench 

 
30Delhi Science Forum v. Union of India AIR 1996 SC 1356. 
31Secretary, Ministry of Information & Broadcasting v. Cricket association of Bengal &anr AIR 1995 

SC 1236. 
32 Article 19 (2) of the Constitution of India. 
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unanimously rejected state monopoly over air waves (P.B. Sawant J. for himself and 

S. Mohan J., while B.P. Jeevan Reddy J. concurring) and observed that CAB and 

BCCI are responsible for promoting cricket as a popular sport. Promotion of a sport is 

not like conducting any other business. These two organizations are responsible for 

organizing sport events and can be accused if failed to successfully organize the same. 

Therefore, for this purpose they are duty bound to select the best means and methods 

of reaching the maximum number of listeners and viewers. The BCCI will be 

neglecting its duty if it does not explore various means and methods of broadcasting 

the sport. In a democracy everyone has the right to participate and such participation 

will be meaningless if not accompanied with proper information. Therefore, it is 

necessary to have multiple source of information to ensure restriction of one-sided 

information, misinformation, disinformation and non-information. In this backdrop 

the Bench laid down that the Indian government does not have monopoly in 

broadcasting and/ or telecasting. 

In Narmada Bachao Andolan v. Union of India and Others33 the Division Bench of 

the Supreme Court, consisted of B.N. Kripal J., & Dr. A. Anand J., made it clear that 

the Court would not interfere with the policy decision of the Government. The 

Government is empowered to carry out any infrastructural project and is also 

empowered to determine ways to execute the project so undertaken. The Court thinks 

itself ill-equipped to adjudicate on a policy decision undertaken by the Government. 

However, the Court has duty to see that no rights of people have been violated while 

executing the policy decision except to the extent permissible under the Constitution. 

In this context it is pertinent to mention that the Narmada Dam project was 

undertaken by the Government itself. Nevertheless, the Judiciary made its position 

clear on policy decision of the Government. 

In Balco Employee’s Union v. Union of India34the Supreme Court again had to deal 

with issue of conflict of interests arose out of Government’s decision of disinvestment 

 
Nothing in sub clause (a) of clause ( 1 ) shall affect the operation of any existing law, or prevent the 

State from making any law, in so far as such law imposes reasonable restrictions on the exercise of the 

right conferred by the said sub clause in the interests of the sovereignty and integrity of India, the 

security of the State, friendly relations with foreign States, public order, decency or morality or in 

relation to contempt of court, defamation or incitement to an offence 
33Narmada Bachao Andolan v. Union of India and Others (2000) 10 SCC 664 
34Balco Employee’s Union v. Union of India (2002) 2 SCC 333. 
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of BALCO. This case was presided over by three judges Bench consisting of B.N. 

Kripal J., Shivaraj V. Patil J., & P. Venkatarama Reddi J.  

M/s Bharat Aluminium Company Limited i.e. BALCO was incorporated in 1965 by 

the Government of India under the Companies Act, 1956. In 1968 the ownership of 

BALCO was transferred to the Government of Madhya Pradesh by way of lease for 

99 years. The company is engaged in the manufacture of aluminium and had plants at 

Korba in the State of Chhattisgarh and Bidhanbag in the State of West Bengal. The 

Company has integrated aluminium manufacturing plant for the manufacture and sale 

of aluminium metal including wire rods and semi-fabricated products. 

Post 1990 successive Central Government planned for disinvestment of Public Sector 

Undertakings (hereinafter mentioned as PSUs). The Government of India in fiscal 

year of 2000-2001 decided to disinvest 51% of share of BALCO. The Government 

took the decision of disinvestment after receiving report from Public Sector 

Disinvestment Commission. The present case is against privatization of PSUs. 

The Bench unanimously observed that the court is not the approval authority of any 

project undertaken by the Government. The Government is responsible for the welfare 

of people at large and not for a small section of society. When any policy decision is 

taken by the Government after due consideration and if it is not in violation of any 

law, then the Court thinks it inappropriate to investigate into the areas of functioning 

of the executive. The Court should not interfere with policy decision of the 

Government just because a small section of people merely thinks that the Government 

should not have taken the impugned policy decision.  

The Bench also observed that in any democratic set up the Government has the 

prerogative in selecting its own policy. This eventually may result in shift in 

economic policy. Any such change may adversely effect interest of some. However, 

these changes are legal unless it is in violation of any law in force for the time being 

or is contrary to law or mala fide. A decision bringing in change can not per se be 

interfered with by the Court. Wisdom and advisability of any economic policy is not 

amenable to the judiciary unless it can be shown that such economic policy is contrary 

to statutory provision. The motion of disinvesting BALCO was taken after due 

discussion in Lok Sabha in 2001. Therefore, the Supreme Court was of the view that 
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the disinvestment policy of BALCO can not be questioned as it was taken after 

following fair, just and equitable procedure to carry out the disinvestment. 

In the Centre for Public Interest Litigation v. Union of India35the petitioner 

challenged selling of government’s stake in two public enterprises i.e. Bharat 

Petroleum Corporation Limited (BPCL) and Hindustan Petroleum Corporation 

Limited (HPCL). These two companies were formed following nationalization policy 

of the Indian government in 1970. These companies were regulated by ESSO 

(Acquisition of Undertaking in India) Act, 1974, the Burma Shell (Acquisition of 

Undertaking in India) Act, 1976 and the Caltex (Acquisition of Shares of Caltex Oil 

Refining India Limited and all the Undertakings in India for Caltex India Limited) 

Act, 1977. The argument of the petitioner was that these companies were initially 

foreign companies, nationalized in 1970 following the nationalization policy of the 

Government of India. Thus, a company born out of acquisition following a policy 

could not be privatized without the Parliamentary approval. 

The case was heard by two judges Bench of the Supreme Court of India comprising of 

S. Rajendra Babu J., and G.P. Mathur J. The Bench pointed out that in the present 

case the acquisition and nationalization had statutory backing which was not the case 

for BALCO. The Bench also observed that the issue in this case was not regarding 

disinvestment policy of the government. However, the issue was whether the 

executive while divesting stocks complied with statutory guidelines. It was found that 

the statutes governing nationalization of BPCL and HPCL did not permit any repeal 

or amendment of the same. Therefore, the Bench declared the privatization of BPCL 

and HPCL flawed and the petition was allowed restraining the Central Government 

from disinvesting the two companies without appropriately amending the concerned 

statutes.  

In Bharat Bhari Udyod Nigam Ltd. Calcutta v. Jessop and Co. Ltd. Staff 

Association36the Division Bench of the High Court of Calcutta was required to 

determine the executive decision to sell major stake of a Government undertaking to 

Jessop. The petitioner’s employee association argued that the company involved in 

railway transport- a strategic sector which required to be Government undertaking. 

 
35Centre for Public Interest Litigation v. Union of India (2003) 7 SCC 532. 
36Bharat BhariUdyod Nigam Ltd. Calcutta  v. Jessop and Co. Ltd. Staff Association (2003) 4 Comp.LJ 

333 Cal. 
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The Division Bench of the High Court of Calcutta, comprising of A.K. Mathur J., and 

A.K. Banerjee J., observed that the company manufactured railway wagons and 

coaches which could not be considered as strategic activity. Therefore, the High Court 

of Calcutta allowed the privatization. 

Reliance Airport Developers Pvt. Ltd. v. Airport Authorities India37challenged 

privatization of Mumbai and Delhi airports by the Central Government. This case was 

presided over by Dr. A. Pasayat J. The Division Bench of Delhi High Court declared 

privatization of two airports ultra vires to Constitutional principles. The Court laid 

down that in issues related to judicial review of administrative action it must confine 

itself to  

a. Whether a decision-making authority exceeded its powers, 

b. Whether committed an error of law, 

c. Whether committed a breach of the rules of natural justice, 

d. Whether reached a decision which no reasonable tribunal would have reached or, 

e. Whether abused its powers. 

Therefore, the duty of the court is not to determine the policy of the executive, rather 

the court will see whether the manner of implementing the policy is fair, just and 

equitable. The Court declared this appeal sans merit and upheld privatization of two 

airports. However, the court ensures that proper consideration is made before 

implementing this policy following privatization policy of the Central Government. 

In Reliance Energy Ltd. v. Maharashtra State Road Development Corporation 

Ltd38Maharashtra State Government’s floating Global Notification for completion of 

Mumbai Trans Harbour link was challenged. This case dealt with protection of rights 

of private corporate entities. The two judges Bench consisting of Dr. A. Pasayat J., & 

S.H. Kapadia J. observed that ‘non-discrimination’ provision of article 14 has to be 

read along with article 21 and article 19 of the Constitution of India. Article 19 (1) (g) 

guarantees fundamental right to carry on business. Article 21 guarantees right to life 

which includes right to opportunity. Therefore, Maharashtra government’s invitation 

to Global Tender is to provide level-playing field for private entities and does not 

amount to discrimination to national corporate entities. Justice Kapadia while 

 
37Reliance Airport Developers Pvt. Ltd. v. Airport Authorities India (2006) 10 SCC 1. 
38Reliance Energy Ltd. v. Maharashtra State Road Development Corporation Ltd (2007) 8 SCC 1. 
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grounding the level playing field also observed that globalization is, in essence, 

liberalization of trade. Decisions regarding unequal treatment and discrimination 

between national and global corporate entities would violate doctrine of ‘level playing 

field’ embodied in article 19 (1) (g) of the Constitution of India. 

Cellular Operators Association of Indian &Ors v. Telecom Regulatory Authority of 

India &Ors39 is a recent case where two judges Bench of the Supreme Court 

consisting of Kurian Joseph J., and R.F. Nariman J. ruled in favour of private entities 

providing telecom services. The Cellular Operators Association of India is a group of 

operators providing telecom service filed an appeal against a Regulation issued by the 

Telecom Regulatory Authority of India (hereinafter mentioned as TRAI). TRAI in 

Telecom Consumers Protection (Ninth Amendment) Regulations, 2015 provided 

guidelines for private telecom operators. These guidelines remained there despite 

telecom operator’s petition that most of the guidelines mentioned in TRAI regulation 

are followed. Nevertheless, the guideline was operative. The Delhi High Court upheld 

the impugned regulation. The two judges Bench of the Supreme Court observed that 

the observation made by the Delhi High Court that the impugned regulation tried to 

balance out the interest of telecom customer has no reason. The assumption that 

private bodies of telecom service work in a way to hinder customers’ interest is 

wrong, arbitrary and baseless. The Bench set aside the Delhi High Court judgment 

and declared impugned regulation of TRAI thereby upholding rights of private bodies 

offering telecom service. 

In all the aforementioned cases which reaffirmed the transformation of socialist 

economy of India into capitalist economy were not allotted Constitutional Bench to 

determine the issue. It is quite shocking that an issue involving such a significant 

question of the Constitution is not allotted five judges Bench to determine. Indian 

economy, according to the Constitution, is still socialistic economy. However, a 

closer look at the economic policy and subsequently judicial pronouncements on this 

issue makes it clear that post 1991 the process of transformation started in Indian 

economic policies.  

 
39Cellular Operators Association of Indian &Ors. v. Telecom Regulatory Authority of India &Ors. 

Civil Appeal No 5017 of 2016. 
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Role of the Supreme Court in reviewing economic policies of the Indian government 

was limited. The judiciary while reviewing economic policies confines itself to 

following matters only- 

a. Whether the decision is made in bad faith, 

b. Whether the decision is based on irrational and/or irrelevant consideration, 

c. Whether the decision is made without considering the procedure prescribed 

under any statute in force for the time being.  

Analysis of aforementioned cases show that the Indian judiciary has been deferential 

with the Indian government in matters related to economic policy and always 

restricted itself from reviewing the merit of any economic policy undertaken the 

government. The court creates asymmetrical rights terrain post 1991 where the court 

assumed different role for violation of different rights. 

Economic policies of Indian government in support of privatization have changed the 

labour law legislation to some an extent. The labour legislation of India was in tune 

with socialistic approach of welfare government assumed by the Indian government 

post 1978. Privatization in India was challenged because the government has no plan 

of labour restructuring in a systematic manner prior to privatization. There was no 

separate law regarding what to privatize, how to privatize and no significant change 

was found in labour law following privatization policy.  

Fear of lay off has always been the common reason for labour groups challenging 

privatization. For example employees of Airport Authority of India struck work to 

protest against the decision to allow private company a major stake in modernization 

of international airports in New Delhi and Mumbai.  
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companies was inadequate. 

Therefore, some of the 

provisions of the Banking 

Companies (Acquisition and 

Transfer of Undertaking) Act, 

1969 were declared void. 

Nevertheless, the Bench 

observed that Nationalisation 

is a government policy which 

should not be interfered with 

by the Judiciary. 
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& Co.v. Union of 

India (1973) 

 S.M. SIKRI 
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In this chapter the researcher studied eighteen cases where one case has been decided 

by the High Court of Calcutta and rest of the seventeen cases have been decided by 

the Supreme Court of India. In these seventeen cases the voting behaviour of forty 

seven (47) judges have been studied. This chapter specifically deals with cases where 

the economic policies of the Government of India was challenged. The researcher 

studied the reaction of the Indian Judiciary to cases where the nationalization policy 

and later on privatization policy of the Government of India were challenged. This 

chapter is fully dedicated to discussion regarding challenges India underwent 

following the License Raaj, Nationalization, Privatisation and membership of World 

Trade Organisation. Therefore, the voting behaviour of judges in this Chapter 

manifests their reaction to nationalization and eventually privatisation. In this Chapter 

no cases related to civil rights has been discussed. 

India has changed its economic policy often to adjust with the requirement of the 

country. Post-independence the Government of India encouraged industrialization. 

Nevertheless, the government kept a significant power i.e. issuance of license within 

its control to avoid the concentration of wealth. However, industrialization and 

licensing system gave birth to infamous License Raaj in India which led to corrupt 

practices by various renowned political leaders. This led to the policy of 

nationalization and/or introduction of direct government control of sectors. From 

amongst various phases of nationalization, nationalization of 1969 was at a bigger 

scale where 14 Banks were nationalised. Again in 1991 India changed its economic 

policy and introduced Deregulation of Banking Sector which ushered an era of 

Liberalisation. 

Following judges disapproved economic liberty in cases studied in this chapter and 

these judges also have been found under Classical Conservative40 group in the other 

chapters. The judges are Justice K.N. Wanchoo, Justice P.B. Gajendragadkar, Justice 

S.M. Sikri, Justice V. Bhargava, Justice K.K. Mathew, Justice A.C. Gupta, and Justice 

P.S, Kailasam. However, Justice S.M. Sikri voted in favour of economic liberty in 

Bennett Coleman & Co. v. Union of India41. 

 
40A judge is enlisted under Classical Conservative list when his voting behaviour manifests disapproval 

of both the civil liberty and economic liberty. 
41 Bennett Coleman & Co. v. Union of India AIR 1973 SC 106 
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Following judges were found to belong to Classical Liberal42 group in other chapter 

but manifested voting behaviour disapproving economic liberty in R.C. Cooper v. 

Union of India43. These judges are Justice J.M. Shelat, Justice G.K. Mitter, Justice 

C.A. Vaidalingam, Justice K.S. Hegde, Justice A.N. Grover, Justice J.P. Reddy, 

Justice I.D. Dua.  

Justice N.L. Untawalia has been found to belong to Classical Liberal group, however, 

in Minerva Mills v. Union of India44 Justice Untawalia disapproved economic liberty. 

In Minerva Mills v. Union of India45 in 1986 the nationalization of textile industry 

was challenged. Justice M.M. Dutt and Justice O.C. Reddy in this case disapproved 

economic liberty and declared nationalization was a government policy. Thus, the 

Court would not interfere with administrative decisions.  

There was a shift in the voting behaviour of Justice Y.V. Chandrachud and Justice 

P.N. Bhagwati. This shift was noticed post Maneka Gandhi case i.e. post 1978. Prior 

to this period Justice Chandrachud and Justice Bhagwati manifested voting behaviour 

of conservative group. However, post 1978 both the judges manisfested quite a liberal 

attitude towards civil liberty and economic liberty. 

Economic reform in India has been continuous in nature. This economic reform in 

India could be traced back to independence of India. Post-independence the 

government of India advocated ‘Public-Private Partnership’ model in economy. The 

Industrial Policy Resolution also categorised sectors in accordance with their nature 

as strategic, basic, important and other industries. The government control over any 

sector was decided according to its nature and its importance for the Nation. The 

private sectors were also brought under government control by introducing Licensing 

system.  

The Licensing system in turn gave rise to corruption and is known as infamous 

License Raaj. To cope up with this the government of India introduced 

Nationalization policy in sectors like Banking, Textile industry and Coal industry etc.  

 
42 Judges belonging to Classical Liberal group manifests voting behaviour favouring civil liberties and 

economic liberties both. 
43 R.C. Cooper v. Union of India AIR 1970 SC 564 
44 Minerva Mills v. Union of India AIR 1980 SC 1789 
45 Minerva Mills v. Union of India AIR 1986 SC 2030. 
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India was amongst 23 founding contracting parties to General Agreement on Tariffs 

and Trade, concluded in October, 1947. General Agreement on Tariffs and Trade 

(GATT)  was entered into with an object of facilitating international trade. Therefore, 

the entry into GATT definitely imposed some responsibility upon its member 

countries for the realisation of its ultimate object i.e. facilitation of international trade. 

India, being a member country of GATT, had to lower its tariffs on importing goods. 

This step was taken owing to India’s commitment to GATT principles. However, in 

1954 the Federal of Indian Chambers of Commerce and Industries urged the Indian 

government to withdraw from GATT as the same was going to effect its home 

products. Under the GATT principle the signatories had to make three types of 

concessions and these are- 

i. Actual tariff reduction, 

ii. Reduction or elimination of preferential treatment previously accorded to 

trade with certain countries, 

iii. Not to raise the duty or tariff above the negotiated level. (The third 

concession is binding in nature. Deviation from this rule attracts censure 

from international communities). 

India was shifting from one economic policy to another to find out a comforting 

ground. This led to introduction of licensing system to bring controlled 

industrialization followed by Nationalization later on. However, post nationalization 

Indian government realised that Indian economy was lagging behind from other 

countries because of its unrealistic economic policy.  

In this backdrop it is significant to mention that liberalisation entered Indian economy 

from the very beginning with India’s entry into GATT in 1947. However, all the 

attempts of liberalization were unsuccessful and Indian market was still not ready for 

less governmental control over industrial sectors and foreign investment in the same. 

Coca- Cola, a leading brand of soft drink left India in 1977 because of Indian 

government’s nationalization policy for which Coca-Cola was asked to dilute its stake 

in its Indian unit under the Foreign Exchange Regulation Act, 1977. This company 

came back to India along with PepsiCo after India introduced its Liberalization policy 

in 1991. Following the liberalization policy Foreign direct investment was also 

introduced in India post 1991  through Foreign Exchange Management Act, 1999.  
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The Uruguay Round, the 8th round of GATT, in 1994 introduced World Trade 

Organization which deals with global rules of trade between nations. Uruguay round 

brought in Globalization in international trade. World Trade Organization did not 

have anything to do with liberalization except in places where the Dispute Settlement 

Mechanism of WTO declared any policy of a country as illegal for restricting free 

flow of transnational trade. 

In case of India it was a coincidence as India adopted liberalisation policy in 1991 as a 

shift from its old economic policy and the Uruguay Round took place eventually in 

1994. India’s new economic policy post 1991 was in the same direction of 

globalization and multilateral trade negotiations of Uruguay Round46. Thus, India 

seemed to be far more comfortable with this shift and the Judiciary of India reacted 

accordingly.  

Cases of post 1991 studied in this Chapter manifested judgments favouring 

liberalization and privatization. Judges approving economic liberty post 1991 are 

Justice M.N. Venkatachaliah, Justice G.N. Ray, Justice B.P. Jeevan Reddy, Justice 

P.B. Sawant, Justice S. Mohan, Justice N.P. Singh, Justice K. Venkataswami, Justice 

B.N. Kripal, Justice A. Anand, Justice G.B. Patnaik, Justice S. Rajendra Babu, Justice 

K.G. Balakrishnan, Justice P.V. Reddi, Justice Arijit Pasayat, Justice Shivraj Patil, 

Justice G.P. Mathur, Justice S.H. Kapadia. 

 
46 Bibek Debroy, India’s Economic Liberalization and the WTO, 39-55, India’s Liberalization 

Experience. 
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CHAPTER-VIII 

AN EMPIRICAL STUDY RELATING TO THE EXTENT 

OF AWARENESS OF PRACTICING ADVOCATES OF 

CALCUTTA HIGH COURT AND SILIGURI 

SUBDIDVISIONAL COURT REGARDING USE OF 

JURISPRUDENTIAL SCHOOLS OF THOUGHT IN 

THEIR ARGUMENTS 

The importance of positive moral norms in law has always been a subject of debate. 

Positivism is that theory which defines law to the exclusion of morality. Positivism 

asserts that a law to be valid needs to emanate from an authority who is competent to 

enact the same. Thus absence of morality in law does not affect the validity of the 

same. The school of positivism was born out of the necessity of having identifiable 

and authoritative source of law in the face of increasing secular activities on one hand 

and the declining relevance of natural law and morality on the other. 

This school was widely followed both in independent India and other countries during 

the early 20th century in order to assert the unlimited power of the sovereign. 

However, this school was rejected time and again both in India and outside India to 

uphold the principles of natural justice. Legal positivism was criticized by the 

International tribunal in Nuremberg trial. 

Legal positivism was also used in India in several instances to prove the legality and 

validity of Sovereign’s order which sometimes used to be arbitrary. However, in 

Maneka Gandhi v. Union of India1 case for the first time the Indian judiciary took into 

consideration both function and purpose of the law besides the source of law. Thus it 

has been observed that any law ultra vires of natural justice is not a law at all no 

matter it emanates from the highest authority thus firmly establishing the principles of 

natural justice at the foundation in any law in India. 

The Maneka Gandhi v. Union of India2 turns out to be the watershed year when India 

while retaining the positivistic structure adopted a conscious paradigm shift to 

sociological school of thought founded upon natural law principles. The other 

 
1 Maneka Gandhi v. Union of India  AIR 1978 SC 597 
2Ibid  
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watershed year happens to be 1991 when India opened the priority areas of essential 

infrastructure of goods & services, technology & exportation of mineral oil, resources 

& postal services to private sector investment thereby limiting the public sector units. 

This is a turning point when India again witnessed a paradigm shift towards capitalist 

school of thought. All these shifts have occurred almost silently & invisibly through 

case laws which did not require any amendments of the Constitution. Thus India has 

undergone several paradigm shifts in the area of jurisprudential idealism. 

Need for field work- At the very primary stage of the present research it was felt 

necessary to ascertain how conscious the legal fraternity is of the paradigm shifts that 

have taken place in the Indian legal framework over several years after the adoption 

of the Constitution. With that end in view a field work was undertaken in partial 

fulfillment of the Ph.D. programme in law.  

Objective of the Interview- keeping pace with the ever changing society law too 

must keep evolving, and as such ideologies too shift keeping pace with the demand of 

time. In this change the role played by lawyers and judiciary is undoubtedly 

significant. Being of general application law per se does not have any value till it is 

argued by the lawyers and interpreted by the judiciary with regard to a concrete 

problem. Indian legal regime has undergone transformation since the day of its 

independence. The way of interpretation of various laws and of the Indian 

Constitution by the Judiciary has far reaching legal and social consequences. The role 

of a lawyer in a case is important as he/she assists the court of law to understand the 

law and to reach a decision. It is the lawyer who argues and brings out the flaws in a 

law if any. The contentions of a lawyer in a court always hold importance as it is one 

of the tools through which the court of law reaches its decision. 

However, all these reformation and interpretations of law that brings about social 

change and legal transformation, shift in political & legal idealism is not done in a 

concerted, coordinated & planned manner. There is an element of unconscious 

universality to the process making it a transcendental, metaphysical abstract 

experience. The legal fraternity remains blissfully unaware of the profound 

consequences of its activities. 

Therefore, an application was made to the High Court of Calcutta to interview the 

judges but was not granted. The researcher then thought that the judges base their 
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judgments after analyzing the arguments of the advocates so interviewing the 

advocates would throw a light upon their conscious use of jurisprudential thoughts in 

their arguments. Thus the objective of the survey is to understand the reaction of 

lawyers on shift from one jurisprudential ideologies to another. The survey is also 

done to understand how lawyers are coping up with this evolution.  

Methodology And Survey Tools for the interview- The researcher faces a finite 

universe of extremely large size. The number of lawyers in the High Court of Calcutta 

is roughly around 8000 and the number of advocates of Siliguri Court is roughly 

around 800. For the survey purposive snow ball method was adopted. Advocates 

referred the others to the researcher.  

The methodology adopted was empirical in nature where the researcher approached 

the advocates for interview. The tool for the survey was through open ended 

questionnaire and interviews. The responses received during the survey were recorded 

and also written down. 

Area of study- samples in this report have been collected from Siliguri Sub-

Divisional Court and High Court of Calcutta.  

People of study area- the survey was done by way of interviewing willing practicing 

lawyers. 

Size of the population- 14 senior advocates of the High Court of Calcutta and 14 

senior advocates of Siliguri sub-divisional Court were interviewed for the purpose of 

the present pilot field work. Many lawyers could not be contacted or met due to the 

pandemic of COVID 19 

Limitations- The report shows the opinion of practicing lawyers. Judges have not 

been interviewed. All advocates were not willing to be interviewed so only those 

willing have been interviewed. 
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Presentation of datacollected fromthe High Court of Calcutta 

Table no. 1 shows the response of the question regarding the source of law. 

Serial 

number 

respondent Posited by 

the 

sovereign 

Devine 

law 

Developed 

through 

human 

reason 

Conflict 

resolution 

Law is 

What the 

court 

decides 

1 1 ✓      

2 2   ✓    

3 3    ✓   

4 4    ✓   

5 5 ✓      

6 6   ✓    

7 7 ✓  ✓  ✓  ✓  ✓  

8 8    ✓   

9 9   ✓  ✓   

10 10 ✓      

11 11 ✓      

12 12   ✓    

13 13 ✓    ✓   

14 14   ✓    

       

Table no. 1 
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The abovementioned Table shows that 4 out of 14 lawyers (28.57%) think that the 

source of law is the sovereign. Another 4 out 14 (28.57%) lawyers think that the 

source of law is the faculty of reason of human being. Again another 4 (28.57%) 

lawyers think that the law has been enacted to resolve the conflict of interest in the 

society. However, one lawyer (7.14%) thinks that law is the outcome of the use of 

faculty of reasoning by human being and is also an outcome of the process of 

resolving conflicting interest in the society. Another one lawyer (7.14%) thinks that 

the source of law can be various and therefore includes all the schools of 

jurisprudence. Following is the reason justifying her response- 

‘Law is nourishment of society through formulation of provisions to regulate the 

society and avoid anarchy. It consists of every reasoning and hence includes Natural 

law school, positivism, revival of natural law school, sociological school, realist 

school of jurisprudence.’ 

The responses given for the question regarding the source of law have prompted the 

researcher to assume that there is no clarity about the source of law amongst the legal 

fraternity. 

 

 

28.57%

28.57%

28.57%

7.14%

7.14%

SOURCE OF LAW

SOVEREIGN

FACULTY OF REASONING OF
HUMAN BEING

TO RESOLVE CONFLICT OF
INTERESTR IN SOCIETY

BOTH THE USE OF FACULTY OF
REASONING AND RESOLUTION
OF CONFLICTING INTEREST

VARIOUS SOURCES, THUS
INCLUDES ALL THE ABOVE
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The following Table shows the response of the question regarding the role of judges 

in law making. 

Serial 

number 

respondent Judges have important 

role in law making 

Judges do not have 

any role in law 

making 

1.  1 ✓   

2.  2 ✓   

3.  3 ✓   

4.  4 ✓   

5.  5 ✓   

6.  6  ✓  

7.  7 ✓   

8.  8 ✓   

9.  9 ✓   

10.  10 ✓   

11.  11 ✓   

12.  12 ✓   

13.  13 ✓   

14.  14 ✓   

Table no. 2 
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Table number 2 shows that 13 out of 14 (92.85%) lawyers think that judges do play 

an important role in law making. However, one lawyer (7.15%) thinks opposite. 

The following Table shows the response of the question as to the role played by the 

lawyers in law making. 

Serial 

number 

respondent Lawyers have important 

role in law making 

Judges do not have 

any role in law 

making 

1 1 ✓   

2 2 ✓   

3 3  ✓  

4 4 ✓   

5 5 ✓   

6 6  ✓  

7 7 ✓   

8 8 ✓   

9 9 ✓   

10 10 ✓   

11 11 ✓   

12 12 ✓   

92.85%

7.15%

ROLE OF JUDGES IN LAW MAKING

YES

NO
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13 13 ✓   

14 14 ✓   

Table no. 3 

 

Table number 3 shows that 12 out of 14 (85.72%) lawyers think that lawyers play 

important role in law making. However, 2 (14.28%) lawyers think that in law making 

there is no role of a practicing lawyer. 

The Following Table shows the response as to the question whether law is made or 

law is found. 

Serial 

number 

respondent Law is made 

(Analytical 

school) 

Law is found 

(Historical 

School) 

Both  

1 1   ✓  

2 2 ✓    

3 3  ✓   

4 4   ✓  

5 5   ✓  

6 6   ✓  

7 7   ✓  

8 8 ✓    

85.72%

14.28%

ROLE OF LAWYERS IN LAW MAKING

YES

NO
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9 9   ✓  

10 10 ✓    

11 11   ✓  

12 12   ✓  

13 13   ✓  

14 14   ✓  

Table no. 4 

 

The Table  number 4 shows that 10 lawyers out of 14 (71.43%) think that law is both 

made and found. However only 1 (7.14%) lawyer during the survey was found to 

think that law is found which indicates the historical school of jurisprudence. 3 

lawyers out of 14 (21.43%) think that law is made by the sovereign and there is no 

question of finding the same. 

The following Table shows responses of the question as to whether a law should 

comprise of a positive moral norms. 

Serial 

number 

respondent Law should comprise of 

positive moral norms 

Law should not 

comprise of positive 

moral norms 

1 1 ✓   

2 2 ✓   

71.43%

7.14%

21.43%

THE LAW IS MADE OR FOUND

BOTH MADE AND FOUND

FOUND

MADE BY THE SOVEREIGN
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3 3 ✓   

4 4 ✓   

5 5 ✓   

6 6 ✓   

7 7 ✓   

8 8 ✓   

9 9 ✓   

10 10 ✓   

11 11 ✓   

12 12 ✓   

13 13 ✓   

14 14 ✓   

Table no 5 

This Table shows that all the 14 (100%) lawyers think that law can not exist to the 

exclusion of positive moral norms. 

The next Table shows the responses of the question whether sanction makes a law 

more effective. 

Serial 

number 

respondent Sanction 

makes law 

more effective 

Sanction does 

not make a law 

more effective. 

Both  

1 1 ✓    

2 2 ✓    

3 3 ✓    

4 4  ✓   

5 5 ✓    

6 6 ✓    

7 7   ✓  

8 8 ✓    

9 9 ✓    

10 10 ✓    

11 11 ✓    
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12 12  ✓   

13 13 ✓    

14 14 ✓    

Table no. 6 

 

Table number 6 shows that only 2 out of 14 (14.23%) lawyers think that sanction 

does not make a law more effective. However, 11 out of 14 (78.57%) lawyers think 

that a law in order to be effective must be backed by sanction. One sample out of 14 

(7.14%) shows that the effectiveness of a law is not depending on the sanction. 

The following Table shows response of the question related to the importance of 

sanction for a norm to be a law. 

Serial 

number 

respondent A norm should 

have sanction 

attached to it in 

order to be a law 

A norm does not 

need to have 

sanction in order 

to be a law 

Nothing in 

definite 

1 1  ✓   

2 2 ✓    

3 3  ✓   

4 4  ✓   

5 5  ✓   

14.23%

78.57%

7.14%

WHETHER SANCTION MAKES THE LAW MORE EFFECTIVE

NO

LAW MUST BE BACKED BY
SANCTION IN ORDER TO BE
EFFECTIVE

EFFECTIVENESS OF LAW DOES
NOT DEPEND ON SANCTION
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6 6 ✓    

7 7   ✓  

8 8 ✓    

9 9  ✓   

10 10  ✓   

11 11 ✓    

12 12  ✓   

13 13 ✓    

14 14 ✓    

Table no. 7 

This Table shows that 7 out of 14 (50%) lawyers think that a norm does not need to 

have sanction in order to be a law. Rest 6 (42.86%) lawyers think that sanction is 

needed for a norm to be the law. One sample (7.14%) is such where the opinion of the 

lawyer is ‘a statutory provision always has a legal sanction. However, the provision 

can always be challenged.’ 

5 samples in Table number 7 hold the view that norm in order to be the law does not 

need to be attached to sanction have reflected the view in Table number 6 that 

sanction makes law more effective. 

The following Table shows responses of the question whether imposition of 

sanction is contradictory to the moral norms of law. 

50%

42.86%

7.14%

IMPORTANCE OF SANCTION FOR A NORM TO BE LAW

A NORM DOES NOT NEED TO
HAVE SANCTION TO BE LAW

SANCTION IS REQUIRED FOR A
NORM TO BE LAW

GENERAL RULE IS THAT A
STATUTE ALWAYS HAS LEGAL
SANCTION
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Serial 

number 

respondent Imposition of 

sanction is 

contradictory to 

moral norms of law 

Imposition of 

sanction is not 

contradictory to 

moral norms of 

law 

Both/ no 

answer 

1 1 ✓    

2 2  ✓   

3 3 ✓    

4 4 ✓    

5 5  ✓   

6 6  ✓   

7 7   ✓  

8 8  ✓   

9 9  ✓   

10 10  ✓   

11 11  ✓   

12 12 ✓    

13 13    

14 14   ✓  

Table no. 8. 

 

57.14%28.58%

7.14%

7.14%

WHETHER IMPOSITION OF SANCTION IS CONTRARY TO 

MORAL NORMS

NOT CONTRADICTORY

2nd QtrCONTRADICTORY

BOTH

NO REPLY
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Table number 8 shows that 8 lawyers out of 14 (57.14%) reflect the view that 

imposition of sanction is not contradictory to moral norms of law. However, 4 

(28.58%) lawyers reflect that imposition of sanction is contradictory. One (7.14%)  

lawyer  has remained silent on this issue. One sample (7.14%) is showing that 

response could be both because ‘there is no straight jacket formula to distinctly 

answer this question. It is more circumstantial and varies from case to case.’ 

The next Table shows response of the question whether the freedom guaranteed by 

the State should be limited or not. This table also reflects that whether the grounds 

of limitations on the right to freedom are arbitrary or not. 

Sl.

no. 

res

po

nd

ent 

Freedom 

guaranteed 

by the 

State 

should be 

limited 

Freedom 

guaranteed 

by the 

State 

should not 

be limited 

Both/ 

no 

answer 

Grounds of 

limitations 

are 

arbitrary 

and need to 

be more 

specific 

Grounds 

of 

limitatio

ns are 

not 

arbitrar

y 

Both/ 

no 

answer 

1 1 ✓    ✓    

2 2 ✓     ✓   

3 3  ✓    ✓   

4 4  ✓    ✓   

5 5  ✓    ✓   

6 6  ✓   ✓    

7 7   ✓    ✓  

8 8   ✓  ✓    

9 9  ✓    ✓   

10 10 ✓    ✓    

11 11 ✓     ✓   

12 12  ✓   ✓    

13 13 ✓      ✓  

14 14 ✓     ✓   

Table no. 9. 
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Table number 9 shows that 6 (42.86%) lawyers think that right to freedom should not 

be limited. While other 6 (42.86%) lawyers hold the view that the right to freedom 

should be limited. However, 2 (18.28%) lawyers have been found to hold slightly 

different views. Following are the views- 

i. Unfettered freedom is not welcomed. 

ii. Freedom should be given to such an extent that it should not detriment the 

interest of other individual in the society. At the mean time it should not be 

curtailed that it may deprive the citizen from exercising their basic 

fundamental rights. 

This Table also shows that 7 (50%) lawyers out of 14 are of the view that grounds of 

the limitations on the right to freedom are not vague. However, 5 (35.72%) lawyers 

hold the view that the grounds of limitations are arbitrary.  

One (7.14%) response has shown that the lawyer holds the view that there should be 

limitations. However, there is no response as to whether the grounds are arbitrary or 

not. Three responses are such where it show that right to freedom should be limited 

Whether
freedom

guaranteed by
the State
should be
limited?

Whether
grounds of

limitations are
arbitrary and

need to be
more specific

42.86%

50%

42.86%

35.72%

18.28%

14.28%
NO

YES

DIFFERENT VIEW
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and the grounds of limitations are not arbitrary. Five responses show that there should 

be limitations. However, they think that the grounds of limitations are arbitrary and 

need to be specific. Four responses show that there should not be limitations on the 

right to freedom, but they think that at present restrictions on the right to freedom are 

not arbitrary. One (7.14%) response shows that any straight jacket formula can not be 

applied while deciding whether the restrictions on the right to freedom are arbitrary or 

not. 

The following Table will reflect the response of the question whether the judiciary 

has become more progressive and sensitive while handling issues involved Right 

to Freedom. 

Sl.

no. 

respondent Judiciary has become 

progressive while 

handling issues related 

to Right to freedom 

Judiciary is not 

progressive and 

sensitive while 

handling issues 

related to Right to 

freedom 

Both/ no 

answer 

1 1 ✓    

2 2  ✓   

3 3 ✓    

4 4 ✓    

5 5 ✓    

6 6 ✓    

7 7   ✓  

8 8 ✓    

9 9 ✓    

10 10 ✓    

11 11 ✓    

12 12 ✓    

13 13 ✓    

14 14 ✓    

Table no. 10 
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Table 10 shows that 12 (85.72%) out of 14 lawyers reflects that judiciary has become 

progressive while dealing with issues related to right to freedom. However, one 

(7.14%) sample shows the opposite. Another lawyer in one (7.14%) sample has 

preferred this issue to be debatable. 

The next Table shows the response of question whether lawyers are aware of the 

shift from positivism to sociological ideologies. 

Sl.

no. 

respondent Aware of the shift Not aware of the shift 

1 1 ✓   

2 2 ✓   

3 3 ✓   

4 4 ✓   

5 5 ✓   

6 6 ✓   

7 7 ✓   

8 8  ✓  

9 9 ✓   

85.72%

7.14%

7.14%

WHETHER JUDICIARY HAS BECOME MORE PROGRESSIVE 

WHILE HANDLING ISSUES INVOLVING RIGHT TO FREEDOM

YES

NO

DEBATABLE ISSUE
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10 10 ✓   

11 11 ✓   

12 12 ✓   

13 13 ✓   

14 14 ✓   

Table no. 11 

 

Table no. 11 reflects that 13 (92.86%) lawyers amongst 14 interviewed lawyers know 

about the shift from one jurisprudential ideology to another. However, the responses 

show that some of them are not aware of any specific case that marks such shift. 

The researcher recorded in some responses that following cases can be considered to 

reflect the shift from one jurisprudential ideology to another- 

1. D.K. Basu v. State of West Bengal (1997) 1 SCC 416. 

2. Teen Talaq case/ Mohd. Ahmad Khan v. Shah Bano AIR 1985 SC 945. 

 

 

 

 

92.86%

7.14%

whether lawyers are aware of the shift from positivism to 

sociological ideologies

YES

NO
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Presentation of Data of Siliguri sub-divisional court- 

Table no. 12 shows the response of the question regarding the source of law. 

Serial 

number 

respondent Posited by 

the 

sovereign 

Devine 

law 

Developed 

through 

human 

reason 

Conflict 

resolution 

Law is 

What the 

court 

decides 

1 1   ✓  ✓  ✓  

2 2 ✓      

3 3    ✓  ✓  

4 4    ✓   

5 5     ✓  

6 6 ✓      

7 7   ✓    

8 8   ✓  ✓  ✓  

9 9    ✓   

10 10   ✓    

11 11   ✓   ✓  

12 12   ✓  ✓   

13 13 ✓      

14 14   ✓    

       

Table no. 12 

This Table shows various responses of the question as to the source of law. Two 

(14.29%) responses show that the sources of law are (a) human reason, (b) process of 

resolving conflicts, & (c) what courts think the law to be. Three (21.43%) responses 

reflect that the source of law is the sovereign. One (7.14%) response shows that the 

sources of law are both human reason and the process of the resolution of conflicting 

interest.  One (7.14%) response reflects that the law emanates through the process of 

resolution of conflicts in the society and the decisions of the court. Two (14.29%) 

responses reflect that the law emanates through the process of resolving conflicting 

interest in the society. One (7.14%) response reflects that law is what is laid down by 

the court. One (7.14%) response shows that law develops through human reason. 
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While two (14.29%) responses reflect that law develops through human reason and 

the law emanates from judges during delivery of judgment.  

The following Table shows the response of the question regarding the role of judges 

in law making. 

Serial 

number 

respondent Judges have important 

role in law making 

Judges do not have 

any role in law 

making 

1 1 ✓   

2 2 ✓   

3 3 ✓   

4 4 ✓   

5 5 ✓   

6 6 ✓   

7 7 ✓   

8 8 ✓   

9 9 ✓   

10 10 ✓   

11 11 ✓   

 12 12 ✓   

13 13 ✓   

14 14 ✓   

Table no. 13 

Table number 13 shows that unanimously 14 interviewed lawyers (100%) hold the 

view that judges do have role in law making. 

The following Table shows the response of the question as to the role played by the 

lawyers in law making. 

Serial 

number 

respondent Lawyers have important 

role in law making 

Judges do not have 

any role in law 

making 

1 1 ✓   
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2 2 ✓   

3 3 ✓   

4 4 ✓   

5 5 ✓   

6 6 ✓   

7 7 ✓   

8 8 ✓   

9 9 ✓   

10 10 ✓   

11 11 ✓   

12 12 ✓   

13 13 ✓   

14 14 ✓   

Table no. 14 

Table number 14 shows that there is a unanimous view as to the role of lawyers in 

law making. All 14 (100%) interviewed lawyers hold the view that lawyers do play 

important role in law making. 

The Following Table shows the response as to the question whether law is made or 

law is found. 

SL 

NO. 

respondent Law is made 

(Analytical school) 

Law is found 

(Historical School) 

Both  

1 1   ✓  

2 2 ✓    

3 3   ✓  

4 4   ✓  

5 5   ✓  

6 6 ✓    

7 7   ✓  

8 8   ✓  

9 9   ✓  

10 10   ✓  
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11 11   ✓  

12 12   ✓  

13 13   ✓  

14 14   ✓  

Table no. 15 

 

The Table number15 shows that 12 (85.71%) lawyers out of 14 think that law is both 

made and found. However, no one during the survey was found to think that law is 

found which indicates the historical school of jurisprudence. 2 (14.29%) lawyers out 

of 14 think that law is made by the sovereign and there is no question of finding the 

same. 

The following Table shows responses of the question as to whether a law should 

comprise of a positive moral norms. 

Serial 

number 

respondent Law should comprise of 

positive moral norms 

Law should not 

comprise of positive 

moral norms 

1 1 ✓   

2 2 ✓   

3 3 ✓   

4 4 ✓   

14.29%

85.71%

WHETHER LAW IS MADE OR FOUND

MADE BY THE SOVEREIGN

BOTH
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5 5 ✓   

6 6 ✓   

7 7 ✓   

8 8 ✓   

9 9 ✓   

10 10 ✓   

11 11 ✓   

12 12 ✓   

13 13 ✓   

14 14 ✓   

Table no 16 

This Table shows that all the 14(100%) lawyers think that law can not exist to the 

exclusion of positive moral norms. 

The next Table shows the responses of the question whether sanction makes a law 

more effective. 

Serial 

number 

respondent Sanction makes law 

more effective 

Sanction does not 

make a law more 

effective. 

1 1 ✓   

2 2 ✓   

3 3 ✓   

4 4 ✓   

5 5 ✓   

6 6 ✓   

7 7 ✓   

8 8 ✓   

9 9 ✓   

10 10 ✓   

11 11 ✓   

12 12 ✓   

13 13 ✓   
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14 14  ✓  

Table no. 17 

 

Table number 17 shows that only 1 (7.14%) lawyer out of 14 thinks that sanction does 

not make a law more effective. However, 13 (92.86%)  out of 14 lawyers think that a 

law in order to be effective must be backed by sanction.  

The following Table shows response of the question related to the importance of 

sanction for a norm to be a law. 

Serial 

number 

respondent A norm should have 

sanction attached to it in 

order to be a law 

A norm does not need 

to have sanction in 

order to be a law 

1 1  ✓  

2 2 ✓   

3 3 ✓   

4 4  ✓  

5 5  ✓  

6 6 ✓   

7 7 ✓   

8 8 ✓   

9 9  ✓  

10 10 ✓   

7.14%

92.86%

WHETHER SANCTION MAKES A LAW MORE 

EFFECTIVE

NO

YES
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11 11 ✓   

12 12 ✓   

13 13 ✓   

14 14 ✓   

Table no. 18 

 

This Table shows that 4 (28.58%) out of 14 lawyers think that a norm does not need 

to have sanction in order to be a law. Rest 10 (71.42%) responses of the 14 think that 

sanction is needed for a norm to be the law.  

The following Table shows responses of the question whether imposition of sanction 

is contradictory to the moral norms of law. 

Sl. No. respondent Imposition of sanction is 

contradictory to moral 

norms of law 

Imposition of 

sanction is not 

contradictory to 

moral norms of law 

1 1  ✓  

2 2  ✓  

3 3 ✓   

4 4  ✓  

5 5  ✓  

28.58%

71.42%

SIGNIFICANCE OF SANCTION FOR A NORM TO BE LAW

NO

SANCTION IS REQUIRED
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6 6  ✓  

7 7   

8 8  ✓  

9 9  ✓  

10 10  ✓  

11 11  ✓  

12 12  ✓  

13 13  ✓  

14 14 ✓   

Table no.19 

 

Table number 19 shows that 12 (85.71%) samples out of 14 reflect the view that 

imposition of sanction is not contradictory to moral norms of law. However, 2 

(14.29%) samples reflect that imposition of sanction is contradictory.  

The next Table shows response of the question whether the freedom guaranteed by 

the State should be limited or not. This table also reflects that whether the grounds 

of limitations on the right to freedom are arbitrary or not. 

 

 

85.71%

14.29%

WHETHER IMPOSITION OF SANCTION IS CONTRARY TO 

MORAL NORMS OF LAW

NO

YES
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Sl.

no. 

res

po

nd

ent 

Freedom 

guaranteed 

by the 

State 

should be 

limited 

Freedom 

guaranteed 

by the State 

should not be 

limited 

Grounds of 

limitations are 

arbitrary and 

need to be more 

specific 

Grounds of 

limitations are 

not arbitrary 

1 1 ✓    ✓  

2 2 ✓    ✓  

3 3 ✓    ✓  

4 4 ✓   ✓   

5 5 ✓    ✓  

6 6 ✓    ✓  

7 7 ✓    ✓  

8 8 ✓    ✓  

9 9 ✓    ✓  

10 10 ✓    ✓  

11 11 ✓   ✓   

12 12  ✓   ✓  

13 13  ✓   ✓  

14 14 ✓   ✓   

Table no. 20. 
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Table number 20 shows that 2 (14.29%) lawyers think that right to freedom should 

not be limited. While other 12 (85.71%) hold the view that the right to freedom 

should be limited.  

This Table also shows that 11 (78.57%) lawyers out of 14 are of the view that grounds 

of the limitations on the right to freedom are not vague. However, 3 (21.43%)lawyers 

hold the view that the grounds of limitations are arbitrary.  

Two responses show that there should not be limitations on the right to freedom, but 

they think that at present restrictions on the right to freedom are not arbitrary and 

there is no need for any specification regarding the restriction on the right to freedom.  

The following Table will reflect the response of the question whether the judiciary 

has become more progressive and sensitive while handling issues involved Right 

to Freedom. 

Sl.

no. 

respondent Judiciary has become 

progressive while 

handling issues related to 

Right to freedom 

Judiciary is not progressive 

and sensitive while handling 

issues related to Right to 

freedom 

1 1 ✓   

2 2  ✓  

3 3 ✓   

0.00%

10.00%

20.00%

30.00%

40.00%

50.00%

60.00%

70.00%

80.00%

90.00%

WHETHER
FREEDOM

GUARANTEED
BY THE STATE

SHOULD BE
LIMITED?

WHETHER
GROUNDS OF
LIMITATIONS

ARE
ARBITRARY?

14.29%

78.57%

85.71%

21.43% NO

YES
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4 4 ✓   

5 5 ✓   

6 6 ✓   

7 7 ✓   

8 8 ✓   

9 9 ✓   

10 10 ✓   

11 11 ✓   

12 12  ✓  

13 13 ✓   

14 14 ✓   

Table no. 21 

 

Table21 shows that 12 (85.71%) out of 14 sample reflects that judiciary has become 

progressive while dealing with issues related to right to freedom. However, 2 

(14.29%) lawyers hold the opposite view.  

The next Table shows the response of question whether lawyers are aware of the 

shift from positivism to sociological ideologies. 

Sl.

no. 

respondent Aware of the shift Not aware of the shift 

1 1 ✓   

2 2  ✓  

3 3 ✓   

85.71%

14.29%

WHETHER JUDICIARY IS PROGRESSIVE AND 

SENSITIVE  WHILE HANDLING ISSUES RELATED TO 

RIGHT TO FREEDOM

PROGRESSIVE

NOT PROGRESSIVE
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4 4 ✓   

5 5  ✓  

6 6  ✓  

7 7  ✓  

8 8  ✓  

9 9 ✓   

10 10 ✓   

11 11 ✓   

12 12 ✓   

13 13 ✓   

14 14  ✓  

Table no. 22 

 

Table no. 22 reflects that 9 (64.29%) lawyers amongst the 14 interviewed lawyers 

know about the shift from one jurisprudential ideology to another. However, the 

responses show that some of them are not aware of any specific case that marks such 

shift. 

The researcher has recorded in one of the responses that according to one lawyers the 

jurisprudential ideology followed by the judiciary at present is Historical school of 

law. One of the interviewed lawyers have pointed out that Justice P. N. Bhagwati has 

64.29%

35.71%

WHETHER LAWYERS ARE AWARE OF THE SHIFT FROM 

POSITIVISM TO SOCIOLOGICAL IDEOLOGIES

YES

NO
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been the pioneer in introducing the concept of Public Interest Litigation in India. 

Another lawyer has also mentioned about Justice V. R. Krishna Iyer who has 

triggered the liberal interpretation of the constitutional provisions.  

Conclusion- The present survey was done to understand the following issues- 

1. Awareness of the advocates regarding the jurisprudential school of thoughts they 

use in their arguments. How much lawyers are conscious of the paradigm shift in the 

schools of jurisprudence.  

2.  Levels of consciousness of the Judiciary and lawyers regarding such shift. 

It has been found during the survey that different schools of jurisprudence are 

followed by the Indian judiciary while delivering judgment. However, the practicing 

lawyers are not conscious of as to which school of thought they use to establish their 

arguments and the impact it has on the judgment delivered. Nonetheless, the survey 

reflects that lawyers and Indian judiciary both have very important role to play in shift 

from one school of thought to another in Indian legal system. 
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CHAPTER- IX 

PARADIGM SHIFTS IN DISPUTE RESOLUTION IN 

INDIA: A JOURNEY FROM ADVERSARIAL SYSTEM 

TO ALTERNATIVE DISPUTE RESOLUTION 

India being a welfare state must ensure that three organs of the government work in 

consonance in order to prioritise the welfare of people. The judiciary steps in in the 

legal system only when any dispute arises. However, the Indian judiciary is infamous 

for being clogged with cases. Therefore, it becomes imperative that the justice 

delivery system is changed keeping pace with the dynamic nature of law and the 

changed requirement of the society. Delay in pronouncement of judgments by the 

judiciary is mainly because of inadequate number of judges compared to the growing 

number of litigation each day. 

Therefore, Alternative Dispute Resolution is becoming a preferred mode of dispute 

resolution other than the traditional system in India. However, A.D.R. in India is still 

a nascent mechanism and requires wider application in resolving disputes. A.D.R. is 

that alternative mechanism to the traditional system which addresses issues like delay 

in delivery of judgment and overcrowding of the judiciary due to end number of 

litigations. Moreover, A.D.R. helps disputing parties to come to a consensus where it 

is possible. 

COURT ANNEXED OPTIONS- Court-annexed alternative dispute resolution is 

arbitration, mediation and conciliation where the parties could reach to an acceptable 

resolution with the help of the third party. In case of arbitration the court can 

intervene if either of the parties does not abide by the arbitral award. The reason for 

opting court-annexed A.D.R. is that it saves both cost and time and a better substitute 

of litigation providing speedy access to justice.  

COMMUNITY BASED DISPUTE RESOLUTION MECHANISM- This system 

of dispute resolution is different than court-annexed option and is separated from 

formal court system.  

In India the origin of alternative method of dispute resolution could be traced back to 

the establishment of Lok Adalat (popularly known as People’s Court). Lok Adalat is 



342 
 

undoubtedly a significant and innovative Indian contribution to the world 

jurisprudence, Lok Adalat is a system where parties could reach to an agreement with 

the help of methods like negotiation, conciliation without too much of emphasis upon 

legal technicalities.  

With the passage of time the alternative method of dispute resolution becomes more 

organised and systematic. For example, if parties intend to resolve dispute through 

arbitration then the same has to be mentioned in the contract or agreement in the form 

of ‘Arbitration Clause’. The Arbitration Clause shows that from the very beginning 

the parties intended to resolve the dispute outside the court through negotiation.  

Mediation has also gained popularity in the field of out of the court settlement. In 

mediation the mediator assists the disputing parties to reach a consensus and find a 

resolution. The settlement is made by the parties depending on the alternatives 

suggested by the mediator. However, in conciliation the conciliator’s role is of a more 

active nature and the conciliator acts as an advisory to the disputing parties. While 

mediation and conciliation are informal process of dispute resolution, arbitration is a 

formal process the arbitral award is binding upon the disputing parties.  

INDIAN LEGAL FRAMEWORK ON ALTERNATIVE DISPUTE 

RESOLUTION- There are specialised legislations governing alternative method of 

dispute resolution. These legislations are the Arbitration and Conciliation Act, 1996 

and the Legal Services Authorities Act, 1987. However, there are other legislations 

which have mentioned alternative dispute resolution as dispute resolution mechanism 

in specific sector. The Industrial dispute Act, 1947 has statutorily approved 

conciliation to resolve any labour dispute within industry. Section 5,6, 9 of the Family 

Court Act, 1984 provides that the government must encourage despairing parties to 

arrive at any settlement through Social Welfare Organization1.  

Access to justice is one of the most significant human right and has been elevated to 

the level of fundamental rights through several cases like Hussainara Khatoon v. 

State of Bihar.2 Alternative Dispute Resolution has been seen as the most viable 

option to enable justice from amongst all the methods of enabling justice. However, 

 
1 Family Court Act, 1984 
2 Hussainara Khatoon v. State of Bihar AIR 1979 SC 1360. 
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abuse/ misuse of alternative method of dispute resolution is likely to happen when 

such alternate method is enforced upon by any institution.  

The purpose of alternate method of dispute resolution is to provide disputing parties a 

common ground which eventually helps them reach consensus. Resorting to alternate 

method of dispute resolution is to avoid judgments delivered by the court which 

eventually is enforced. In this backdrop parties often do not choose arbitration 

because the same must arise out of contractual obligation of the parties. In case of 

conciliation the parties are directed towards the settlement by the conciliator who acts 

as an advisor. However, in mediation parties get more autonomy compared to 

arbitration and conciliation. Therefore, mediation has gained popularity as alternate 

method of dispute resolution. 

SUPREME COURT CASES THAT COULD HAVE BEEN SETTLED 

THROUGH A.D.R. 

Time and again it has been discussed that the Indian judiciary is overburdened with 

litigations and that in turn contribute to unexpected delay in judgments. In litigation 

often there can be found a party which thinks that his/her side has not either been 

properly represented or heard and understood by the judiciary. This feeling of being 

discriminated often led to demonstration and protest against any judgment delivered 

by the Apex Court of India.  

Protest was carried out post the judgment of Mohd. Ahmad Khan v. Shah Bano 

Begum3. Finally the Muslim Women (Protection of Rights on Divorce) Act, 1986 

altered the judgment delivered in Shah Bano case. In Shah Bano case the Supreme 

Court of India had to deal with the responsibility of Muslim husband to pay 

maintenance to his divorced wife beyond iddat period. It was held in this case that a 

Muslim husband can not deny his liability to maintain his divorced wife until she gets 

remarried. Therefore, in absence of payment of maintenance a divorced Muslim wife 

can always bring a suit under section 125 of Cr. P.C. Alteration of amount of 

maintenance could only be done under section 127 of the Cr.P.C. when the Muslim 

husband could prove that he has already paid adequate amount of money as 

maintenance or is paying enough money as maintenance. However, the Court also 

 
3 Mohd. Ahmad Khan v. Shah Bano Begum AIR 1985 SC 945. 



344 
 

clarified that ‘mehr’ can never be regarded as maintenance as the amount of ‘mehr’ is 

so less that it can never be adequate to maintain a divorced Muslim wife.  

The issue of maintenance to divorced wife by the husband is a matter of Muslim 

personal law which was decided by the Supreme Court of India. Post the 

pronouncement of the judgment Parliament’s enactment of Muslim Women 

(Protection of Rights on Divorce) Act, 1986 definitely undermined the judgment 

delivered by the Apex Court. However, this situation could have been avoided had the 

issue been settled through alternate dispute resolution. Mediation as an alternative 

dispute resolution would have helped as in such case the disputing parties could come 

to a consensus. In this case the Muslim Personal Law Board question the authority of 

the Court to interpret the religious texts. However, the same could have been avoided 

had the court referred the case to be resolved through mediation. 

Mediation provides disputing parties an opportunity to be in control of the settlement. 

The mediator in this case could be appointed either by the parties or by the Apex 

Court.  

Since the issue of maintenance to divorced Muslim wife was not resolved 

satisfactorily in Shah Bano case and subsequently through the enactment of Muslim 

Women (Protection of Rights on Divorce) Act, 1986, the same issue was again raised 

in Daniel Latifi v. Union of India4. In this case the validity of the Act of 1986 was 

challenged. However, the five judges Bench of the Supreme Court upheld the validity 

of the Muslim Women (Protection of Rights on Divorce) Act, 1986, but observed that 

the liability of Muslim husband to pay maintenance did not end as soon as iddat 

period is over. Therefore, the husband was required to maintain his divorced wife 

beyond iddat period with reasonable and fair amount as maintenance.  

Therefore, the factor giving rise to the disputes in aforementioned cases is conflict of 

interest. Human being often become more concerned about their own interest and 

completely ignore the interest of others, hence, the emergence of dispute become 

natural. History has recorded three types of dispute resolution, the first being 

resolution by force, the second is through formal adjudication and the third one is 

amicable settlement of dispute. In India, today, the first option of dispute resolution 

has been completely obsolete and the second option of resolution is widely used while 

 
4 Daniel Latifi v. Union of India (2001) 7 SCC 740. 
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the third option i.e. resolution through alternative method is largely unexplored 

compared to the second option i.e. formal adjudication. Informal method i.e. the 

alternative method of dispute resolution tries to settle the dispute by uprooting the 

conflicting interest. Litigation, on the other hand, ends in determination of issues 

which only bars further litigation on such matter. Therefore, in informal method of 

dispute resolution the settlement of dispute is completely left on disputant. Shariah 

has provided two modes of dispute resolution in amicable way i.e. i. tahkim which 

means resolution through arbitration, and 

ii. Sulh refers to the non-adjudicatory techniques of dispute resolution. This includes 

lesser known methods of alternative dispute resolution i.e. mediation, conciliation, 

negotiation, family group conference etc.5  

Another area of conflicting interest is reservation in educational institution and 

government employment for under-represented and/or unrepresented Indian 

population. The state in order to uplift the underrepresented and unrepresented in the 

society introduced ‘Affirmative Action’. Affirmative action is a policy where the race, 

sex, colour, religion and nationality is considered to increase the opportunity provided 

to an underrepresented and/ or unrepresented strata of the society. In India several 

cases have been filed because of State’s affirmative action which the other section of 

the society thought to be discriminatory. In these cases it is more important to resolve 

the issues amicably and by bringing parties into a common platform than enforcing 

upon a judgment. 

In T. Devdasan v. Union of India6 the issue was whether ‘carry forward’ rule in 

matters related to vacancy for reserved category was constitutional. Another 

significant question in this case was that what should be the permissible extent of 

reservation for reserved category. In this case four judges (the majority view of five 

judges Bench) observed that in any given year the reservation for reserved category 

could not exceed 50%. Therefore, the majority view was that since carry forward rule 

exceeded the total percentage of reservation, the rule was unconstitutional. However, 

the same issue arose again in 1981 in Akhil Bhartiya Karmchari Soshit Sangh case. 

 
5 Qazi Attaullah, & Lutfullah Saqib, ‘Mediation: Application and Functioning under Shariah and Law’, 

56 (3/4), Islamic Research Institute (2017), 245-266. 
6 T. Devdasan v. Union of India AIR 1964 SC 179. 
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In Akhil Bhartiya Karmchari Soshit Sangh v. Union of India7 the notification of 

recruitment in vacant posts reserved for Scheduled Castes and Scheduled Tribes by 

the Railway authority was challenged. The ‘carry forward’ rule was also challenged 

as the Railway Administration increased the ‘carry forward’ rule from 2 years to 3 

years. The three judges Bench of the Supreme Court decided that there was no strict 

rule laying down the permissible extent of reservation for a year. This judgment was 

completely opposite of what was laid down in T. Devadasan case in 1964.  

In K.C. Vasanth Kumar v. State of Karnataka8 the issue of reservation was raised 

again. In this case the five judges Bench observed that ‘means test’ to be inducted to 

find out the extent of backwardness in order to separate the privileged one from 

underprivileged.  

Thus, in three cases involving similar issues have three different judgments. This 

situation could have been avoided if it was settled with the help of mediation. These 

three cases are the examples where the Supreme Court could have referred these cases 

to be settled through alternate method of dispute resolution. The mediation proceeding 

could have been initiated between the petitioner (party aggrieved due to reservation 

policy) and representative of the government. Mediation would have helped parties to 

come to a consensus and understand the stand of each other. The settlement through 

mediation, unlike arbitral award, is not binding and if the mediation is not successful 

then the parties can resort to the formal system of court procedure.  

In the United States of America use of Alternative Dispute Resolution for enhanced 

measures and increased effectiveness in environmental cases is a part of greater 

A.D.R. movement starting in 1970. In U.S.A. alternative dispute resolution is used to 

settle environmental disputes which is known as Environmental Conflict Resolution 

or ECR. Significant characteristics of ECR are- 

i. Voluntary participation, 

ii. Ability of parties to withdraw from the ECR process, 

iii. Direct participation in ECR process, 

iv. Use of neutral party with no-decision making authority, 

v. Formulation of solutions and outcomes by the parties.  

 
7 Akhil Bhartiya Karmchari Soshit Sangh v. Union of India AIR 1981 SC 298. 
8 K.C. Vasanth Kumar v. State of Karnataka AIR 1985 SC 1495. 
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This conflict resolution process clearly shows that the United States of America 

prefers to settle environment related issues through informal process. India, despite 

having a large number of litigations involving environment related issues, has not 

preferred informal process of dispute resolution.9 This means that India is still far 

away from applying A.D.R. method to settle environmental conflict. Nevertheless, 

some of the significant environmental cases in Indian legal regime are discussed 

hereinafter which could have been referred for settlement through informal method 

especially through mediation.  

Environmental law jurisprudence in India was developed post 1980 because of two 

cases i.e. the Bhopal gas leak case10 and the Sriram Food and Fertilizers case11. Post 

Bhopal gas leak case the Indian legal system realised that the Indian legal framework 

fell short of protecting its environment. Thus, the Sriram Foods and Fertilizers case 

paved the way for a new principle in environmental law jurisprudence i.e. Absolute 

Liability principle. The absolute liability principle holds a person liable for 

environmental pollution absolutely. Unlike the strict liability the absolute liability 

does not have any exception. Therefore, a person while enjoying his/her property 

must ensure utmost protection to the environment. However, the evolution of this new 

principle did not change the conventional method of dispute resolution. Thus, victims 

were largely overlooked or were not made part of the settlement process.  

Union Carbide (India) Ltd., a sister concern of an MNC i.e. Union Carbide Ltd, 

owned and based in Bhopal. On the intervening night of 2nd and 3rd December, 1984 

MIC gas (Methyl Isocyanate), a dangerous toxic gas, escaped from the tanks where it 

was kept. Due to the escape of this gas about 4000 people lost their lives and about 

10,000 were affected to various degrees of seriousness. While the suit regarding this 

was pending the Indian Government enacted the Bhopal Gas Leak Disaster 

(Processing of Claims) Act, 1985. This Act was enacted to provide compensation to 

victims of Bhopal gas tragedy. However, this Act also enabled the Indian Government 

to file suit against the Union Carbide Corporation on behalf of victims. Section 3(1) 

of the Bhopal Gas Leak Disaster (Processing of Claims) Act, 1985 empowered the 

 
9 Joseph. A. Siegel, Alternative Dispute Resolution in Environmental Enforcement Cases: A Call for 

Enhanced Assessment and Greater Use, 24 (1), Pace Envt. L. Rev. (2007) 187-209. 
10 Union Carbide Corporation v. Union of India & Ors 1989 3 SCR 128. 
11 M.C. Mehta v. Union of India AIR 1987 SC 1086 
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Central Government acting as parens patriae12 to represent victims of Bhopal gas 

tragedy in any suit having this cause of action. Charan Lal Sahu v. Union of India13 

questioned the validity of Bhopal Gas Leak Disaster (Processing of Claims) Act, 

1985. The petitioner challenged the enactment of the Act of 1985 and the taking away 

of right to represent by the victims themselves. The Supreme Court in this case 

observed that the Government of India was capable of representing the Bhopal gas 

tragedy victims in any suit.  

However, this judgment did not go well with the victims who wanted to represent 

themselves and put their plea during settlement of the dispute. Keeping this situation 

in mind this case could have been referred for mediation. Nevertheless, the same was 

not sent for alternative method of resolution. In this context it has to be remembered 

that sending any dispute for informal method of dispute resolution does not mean the 

removal of the jurisdiction of the Court. If the matter could not be resolved through 

alternate method of dispute resolution, then the same could be sent back to the Court 

for settlement. In this case the Court did determine the rights of parties once and for 

all, but the decision of the Court was not welcome by the victims, probably because of 

two reasons, 

a. Victims did not represent themselves in the case, and 

b. Victims never came to consensus before settlement of the dispute. 

In Sriram Food and Fertilizers case14 is also about leakage of deadly gas in Sriram 

Food and Fertilizers. This incident happened immediately after the Bhopal gas leak 

tragedy which had already left the Supreme Court of India in dilemma regarding 

deciding the liability of the wrongdoer. Because of the experience regarding lack of 

legal framework in the field of liability in environmental pollution the Supreme Court 

of India introduced a new principle in environmental law jurisprudence which is 

known as absolute liability. Absolute liability imposes absolute liability upon an 

individual engaged in inherently any hazardous or dangerous activity and such 

activity caused environmental pollution. The introduction of this principle is no doubt 

significant in environmental law jurisprudence in India.  

 
12 Parens patriae means the principle that political authority carries with it the responsibility for such 

protection. 
13 Charan Lal Sahu v. Union of India AIR 1990 SC 1480. 
14 M.C. Mehta v. Union of India AIR 1987 SC 1086 
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Nevertheless, the judicial determination of issues related to environmental law 

violation was not proportional to the increasing numbers of environmental laws 

violation incidents. However, the environmental law cases were not referred for 

alternative method of dispute resolution. The environmental law cases are perfectly fit 

for reference to informal method of dispute settlement because the polluter and the 

victim must negotiate and come to an agreement regarding dispute settlement of the 

same. If the issue could not be resolved through informal method then the same can 

always be sent back to be judicially determined.  

Another instance of failed attempt of mediation is Ayodhya dispute. This is a land 

dispute between two religious groups in India. the dispute dates back to1949 when the 

idol of a Hindu deity i.e. Ram Lalla was placed under the central dome of the disputed 

land. This incident soon took the shape of political dispute because of the following 

reasons- 

a. Indian Muslims claimed that the disputed land belonged to them because Mir 

Baqi, commander of Mughal emperor Babur, built the Masjid on that land, 

b. Hindus claimed Ayodhya as the Ram janmabhoomi and the structure of 

mosque was built by demolishing the temple of Ram Lalla, a Hindu deity. 

After the dispute reached the local court for settlement, the local court in 1986 

ordered the government to open the land for Hindu worship. The Allahabad High 

Court in 1992 also ordered to maintain the statua quo. M. Ismail Faruqui then filed a 

petition against the decision of the order of the High Court of Allahabad which was 

later on transferred to the Supreme Court of India.15 The majority judgment in this 

case ordered the government to maintain the status quo. Nevertheless, this issue again 

arose in 2010 before the High Court of Allahabad and an appeal was filed before the 

Supreme Court of India where the issue was division of the disputed land between 

claimants. In 2011 the dispute was not determined satisfactorily which gave rise to 

several petitions in 2018 to the Supreme Court of India requesting it to revisit and 

settle the Ayodhya dispute.  

The five judges Bench of the Supreme Court of India referred the dispute before 

mediation panel consisting of Justice Kalifulla, Retired Supreme Court judges, Ravi 

Shankar, a spiritual leader and Senior advocate Sriram Panchu. However, the attempt 

 
15 M. Ismail Faruqui v. Union of India AIR 1993 SC 605. 
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of mediation was not successful as the disputing parties could not be brought on the 

negotiating platform. Thus, the dispute was sent back to the Constitutional Bench of 

the Supreme Court for judicial determination.  

The lack of interest between disputing parties of Ayodhya dispute remained a non-

starter for mediation process till March, 2019. Finally the judgment was delivered by 

the Supreme Court of India in November, 2019. This showed the situation and/ or 

acceptance of informal method of dispute resolution in India. One of the significant 

reasons of not referring disputes to be settled through mediation is the non-acceptance 

of it by disputing parties. It is definitely not that the parties reject informal method, 

but in India a large number of litigators are still unaware that their disputes could be 

resolved through informal method of dispute resolution. Therefore, in India disputants 

are still heavily relied on litigation as the primary method of dispute settlement. 

Amongst the several shifts happened in Indian legal system, the shift from litigation 

i.e. adversarial system to alternative dispute resolution did not take place yet. 
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CHAPTER- X 

CONSTITUTIONAL TRANSFORMATION IN ENGLISH 

LEGAL SYSTEM 

‘Constitutionalism’ denotes principle that a Constitution enshrines within itself to 

prevent arbitrary governance. According to Don E. Fehrenbacher constitutionalism 

refers to a complex of ideas, attitudes and pattern of  behaviour elaborating the 

principle that governmental authority is derived from and is limited by a body of 

fundamental law.  

Halsbury’s Laws of England described the Constitution of United Kingdom as an 

incomplete system consisting of piecemeal legislation, ancient common law doctrines, 

and constitutional conventions which are binding more in a political sense rather than 

a legal sense. Thus, the Constitution of United Kingdom, according to Halsbury’s 

Laws of England, lacks coherence of a comprehensive written Constitution.1 

In this backdrop following are the objectives of this chapter- 

a. To find out the transcendental and metaphysical principle in the unwritten 

Constitution of the United Kingdom, 

b. To locate the institution or the convention or the law limiting the authorities of 

the government for prevention of arbitrary governance, 

c. To locate Sovereign under the Constitutional scheme of the United Kingdom. 

These exercises are important for a country like United Kingdom which has witnessed 

several foreign invasions, several instances of coronation and abdication of Kings and 

Queens, several revolutions etc. therefore, the country was bound to witness different 

form of governance during the tenure of different government. United Kingdom did 

not only witness suppression of religious institution by the State but also witness 

overthrowing of the King and rise of the Parliament in the Country. The separation of 

church and state took place here. Therefore, a country which has undergone so many 

changes requires a detailed discussion about the transformation of the legal and 

political institutions in the Country. 

 
1 Lord. Hailsham, HALSBURY’S LAWS OF ENGLAND, 7, Vol 8 (2), (Butterworths, London,1996). 
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India has been a British Colony for over three centuries. During the colonial rule, the 

British legal system was established in India during this time. The Constitution of 

India and the Indian judiciary are in many ways rooted in the British system. To 

understand the paradigm shifts in India, the shifts in Britain too must be noted. 

DEVELOPMENTS IN THE COURSE OF BRITISH HISTORY 

The oldest inhabitants came to Britain probably 250000 years ago and connected 

British Isles with the Europe. The Iberians reached Britain between 3500-3000 B.C. 

from Iberian Peninsula and settled in the south of England. The same was with the 

Beaker people2  who were supposed to be migrated from Iberia and changed the 

history of Britain for ever3.  

Not long after 700 B.C., Celtic clans started to attack Britain. Among cca.700 and 100 

B.C., they settled the entire of Britain. They shaped innate realms that were every now 

and again at war with one another. 

Julius Caeser started taking interest in Britain and also attempted to invade the same 

twice once was in 54 B.C. and again was in 55 B.C. The main reason of invading 

Britain was to prevent Britons4 from providing military aid to France. However, the 

actual invasion by Romans took place in 43 A.D. by Claudius. By the 80 A.D. 

Romans conquered places today known as England, Wales and Southern Scotland. 

However, the Roman army had to face lot of challenges in protecting this vast land of 

Britain. Thus, Roman emperor built a wall, known as Hadrian’s Wall, to protect the 

conquered land. Roman rule in Britain declined towards the end of 4th Century and 

completely fell apart in 5th Century. 

 
2 The individuals who were a piece of the Measuring utensil culture can be distinguished as they were 

covered with unmistakable ancient rarities, for example, their stoneware. The specialists thought about 

the DNA from skeletons covered around Europe from two unique periods: before the Container culture 

showed up there and a short time later. 

The investigation shows that the Measuring utensil culture spread into focal Europe from Iberia 

without a noteworthy development of individuals. Skeletons from measuring utensil internments in 

Iberia are not hereditarily near focal European Container skeletons. Available at Amos Dean LL.D., 

British Constitution, 7 (Rochester, New York, 1893) 
3 There are several examples, found through research, that Beaker folk brought their culture along with 

them to Britain and sped up transmission of different cultures.  
4 Britons were also known as people of Celtic tribe who were living in Britain from at least British Iron 

age into the Middle ages. Available at Amos Dean LL.D., British Constitution, 7 (Rochester, New 

York, 1893). 
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Anglo Saxons tribe who kept their eye on invading Britain since 3rd Century finally 

conquered it in 5th Century and settled there. That was the period of starting of 

Germanic tribes settling down in Britain. They destroyed the Romano-British 

civilization and established their own culture.5 

Institutions established by Hengist and Horsa, brothers who led Angles, Saxons and 

Jutes in their invasion of Britain, were developed later on and eventually brought the 

modified existing institutions in Britain.6 In the system built by Anglo-Saxons 

aristocracy was not by birth but by the acquisition of land and property. The lowest 

political division for them was township which had both the reeve and elective chief 

officer along with four good and lawmen. Each township had its own local court and 

regulatory authority. The local courts were subordinate to Hundred Court7. The 

Hundred Court was subordinate to shire court or Country Court. The Shire Court was 

presided over either by Sheriff or Earl. The history of Jury Trial can be attributed to 

Saxon jurisprudence.8 At the head of the State was the King who was elected and the 

coronation was done accordingly by the necessary people. However, there was no rule 

to elect as to who would succeed the king. Along with the king, if not anterior, there 

was Witenagemote, the great council of Barons. This group of wise men met on the 

summons of the King and was presided over by the King himself. The difference 

between Witenagemote and modern day Parliament is that in Witengemote members 

derived their power from individual membership and not by representing anyone else 

in the Council.9 

 
5 Stella Nangonova, British History and Culture, (2008). 
6 Amos Dean LL.D., British Constitution, 7 (Rochester, New York, 1893) 
7 A hundred is an authoritative division that is geologically part of a bigger area. It was some time ago 

utilized in England, Wales, a few pieces of the United States, Denmark, Southern Schleswig, Sweden, 

Finland, Estonia, and Norway. It is as yet utilized in different spots, including South Australia and the 

Northern Territory. Different expressions for the hundred in English and different dialects incorporate 

wapentake, herred (Danish and Bokmål Norwegian), herad (Nynorsk Norwegian), hérað (Icelandic), 

härad or hundare (Swedish), Harde (German), Satakunta or kihlakunta (Finnish), kihelkond (Estonian), 

and cantref (Welsh). In Ireland, a comparative development of provinces is alluded to as a barony, and 

a hundred is a region of an especially huge townland (most townlands are not separated into hundreds). 

Available at  Stella Nangonova, British History and Culture, (2008). 
8 The right to a trial by jury is a tradition embedded in the British legal system. The tradition of being 

"tried by a jury of ones peers" probably has its origins in Anglo Saxon custom, which dictated that an 

accused man could be acquitted if enough people came forward to swear his innocence. 
9 Amos Dean LL.D., British Constitution, 8 (Rochester, New York, 1893) 
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Christianity entered England in 6th Century. With the entry of this religion the role of 

Church became significant in establishing feudal kingdoms and gave the kingship a 

sacred character. It also had a significant role in developing statehood in the English 

society.10 

England ultimately united under the kings of Wessex in the 10th century. Danish 

Vikings had conquered a huge a part of northern part of  England and created a 

confederation of Scandinavian communities known as Dane law (878-975) there. 

Alfred the Great of Wessex (871-c.900) defeated the Danes and his successors re-

conquered the Dane law in the tenth century. However, a new Danish invasion 

shattered England in 978 to 1016, Canute (1016-1035), the King of Denmark and 

Norway, became the king of a fully united England. His Scandinavian Empire, 

however, broke up due to his incompetent successors and the Saxon heir, Edward the 

Confessor (1042-1066), was restored to the throne of England. Edward unknowingly 

and unwittingly prepared England for Norman conquest. He appointed Norman 

noblemen to high state offices. After the death of Edward, Harold, son of an English 

noble man was chosen to be the king. However, the Duke of Normandy and Norway 

opposed to it and claimed their right over English throne. Almost at the same time in 

1066 both the Duke of Normandy and Norsemen attacked the English kingdom. 

Harold defeated Norsemen but was defeated by the Duke of Normandy in the battle of 

Hastings11. 

Therefore, Norman conquest of England was the fourth foreign element on the 

English soil post Roman, Anglo Saxon and Dane conquest of the same. Norman 

conquest had far reaching consequence in the development of England. England was 

cut off from Scandinavia. The country was brought under the influence of French 

Culture. Three languages were used for three different purposes, Norman-French for 

aristocratic ruling class and law courts, Latin for education purpose and English for 

common Englishmen for speaking purpose.12 

 
10 Stella Nangonova, British History and Culture, (2008). 
11 Normandy was a province of France bordering the English Channel. Normans under the leadership 

of Rollo conquered this province of France and obtained the same by treaty. This province was named 

after Normans as Normandy. Available at Stella Nangova, British History and Culture (2008).  
12 Stella Nangonova, British History and Culture, (2008). 
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Gradually William the Conqueror (1066-1087) with the help of the Church 

established a strong centralized political system in England. Building of feudal 

kingdom was completed with the establishment of centralized political system in 

England. There was a very little difference between the system established by the 

Norman and Anglo Saxons. William the Conqueror seemed to bring back the shire 

system introduced by the Anglo Saxons in English society. The English throne was 

then inherited by Henry I, born to William the Conqueror and Matilda of Flanders, 

who was in throne from 1100 to 1135. From amongst many claiments of the English 

throne Henry II (1154-1189) inherited the throne who was grandson of Henry I.13 

Henry II was the father of two great monarchs one was Richard the Lion Heart and 

another one was King John. Charters of Rights were granted by both the Henry I and 

Henry II. However, these Charters were often found to be violated by the authorities. 

King John attracted a lot of criticism and hatred due to various claims that he might 

have killed Arthus, the Son of Richard the Lion Heart, to inherit the English Throne. 

His treachery and weaknesses forced him to grant a Charter named as Magna Carta in 

1215. Magna carta seemes to have been the very first document distinguishing 

between greater and lesser barons, higher and lower clergy. This Charter 

distinguished between the two houses of the Parliament and also fixed their functions. 

It also modified existing laws.14 

However, the foundation of the modern Parliament was introduced by Edward I 

(1272-1307) through Model Parliament in 1295. This Parliament had representatives 

of Barons, Clergy and English common man. The Parliament embodying principle of 

representation having found its origin during the reign of John and Henry III became 

thoroughly formed and consolidated during the reign of Edward I. There were two 

houses of the parliament one was of lay representatives and another one was 

ecclesiastical. Edward I granted Magna Carta 1297 whereby freedom of the Church 

was accepted. The Magna Carta 1297 also guaranteed right to freedom from arbitrary  

 
13 Destined to Count Geoffrey of Anjou and Empress Matilda in 1133, Henry II acquired his dad's 

duchy and became Duke of Normandy by the age of 18. At 21 he prevailing to the English seat and by 

1172, the British Isles and Ireland had recognized him as their overlord and he controlled a greater 

amount of France than any ruler since the fall of the Carolingian administration in 891. It was Henry 

who put England on a way to getting one of the world's most predominant countries. Available at 

Historic UK in Henry King II by Chris Oehring. 
14 Amos Dean LL.D., British Constitution, 28 (Rochester, New York, 1893) 
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arrest and detention by the administration contrary to law and guaranteed to Justice to 

common man of the realm.15 Apparently this was the first seed of constitutionalism in 

Britain.  

Towards the middle of fourteenth century the two houses of parliament were 

restructured and the house known as House of Lords summoned barons to be its 

members where the House of Commons consisted of representatives of people. The 

barons House of Lords functioned in independent capacity and the House of Lords 

became the Chief Counsel of the Crown. The House of Lords also took part in public 

affairs in a permanent manner by reason of their individual importance. However, the 

House of Commons, which comprised of people’s representatives, acquired it sown 

right from the Crown to interfere with public affairs from time to time and in 

particular cases to exert its influence. The House of Commons, however was not in 

controlling position, but with its united action definitely brought a check and balance 

in the administration of the government. The Parliament system changed the destiny 

of England forever. In 1322 a Statute was passed that henceforth law relating to estate 

of the Crown or the realm of common people must be treated, accorded and 

established by the King in the Parliament.16 

Introduction of Parliament in England changed the concept of Sovereignty. 

Sovereignty is the authority of the State to govern itself free from external control. 

The Parliament was introduced by King Henry III which was later on institutionalized 

by Edward I in 1272. The Parliament of England existed from 13th Century to 1707. 

Post 1707 the Parliament of England united with the Parliament of Scotland following 

the conquest of Scotland by the Edward III. Union of both the Parliaments was 

renamed as Parliament of Great Britain. The Parliament of Great Britain was 

dissolved in 1800 and formed the Parliament of United Kingdom when Kingdom of 

Great Britain (England and Scotland) was united with Kingdom of Ireland and 

became known as United Kingdom of Great Britain and Ireland17. 

 
15 CONSTITUTE, United Kingdom’s Constitution of 1215 with Amendments through 2013, accessed 

from legislation.gov.uk 
16 Amos Dean LL.D., British Constitution, 48-51 (Rochester, New York, 1893) 
17 The History of Parliament and Evolution of Parliamentary Procedure, 

verbatim transcript of two lectures given by Maurice Bond, OBE, FSA, Clerk of the Records, delivered 

in the Grand Committee Room, Westminster Hall, before Members of the House of Commons under 

the Chairmanship on 21st June 1966 of the Right Honourable the Speaker of the House, Dr. Horace 
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Prior to 1272 the authority to govern rested with the King. However, with the 

introduction of representative system in the Parliament the individual  Sovereignty of 

the King was restricted to some an extent. The History of England is the history of 

invasion and conquest thereafter, the sovereignty always lay with the Conqueror until 

1272. However, with the passage of time and as the vision of uniting Great Britain 

became stronger there was a need for a specific system which could bring political 

stability to England. 

Parliament was introduced as a measure of checks on the arbitrary power of the King. 

The Magna Carta 1215 was secured from King John whereby the King agreed to 

bring itself under the law and it was also agreed that no decision would be imposed 

without the consent of Royal Council. This system of consent by the Royal Council 

was later on developed to Parliamentary system in England. Thus, Parliamentary 

system was a restriction upon the arbitrary power of Kings.  

However, it was not until 1688 that England was introduced to parliamentary 

Supremacy. The Glorious Revolution in 1688 paved the way for Parliamentary 

Sovereignty in England. This revolution involved both political and religious reasons 

which led to overthrow of King James II. King James II was succeeded by his 

protestant daughter Mary and her Dutch husband William of Orange. This revolution 

is significant in the history of England as it ushered England into the era of political 

democracy. Parliament was given more power than the Monarch to govern England. 

The new Parliament met in 1689 and the Crown accepted restrictions from the 

Parliament causing an unprecedented shift in power distribution in the realm of 

Britain. The Parliament passed the English Bill of Charter in 1689 to which the King 

and the Queen assented. Thus, the Parliamentary Sovereignty became one of the 

significant principles of Britain’s unwritten Constitution.18 

It may be worth recalling that the British came to India as a trading company, namely 

East India Company in 1600. One of the reasons for colonization was saturation of 

British market. Since further investment was not possible in the United Kingdom the 

policy for establishing colony was taken. The other reason for colonization was the 

 
King, Ph.D., M.P., and on 28th June 1966 of Mr. Sydney Irving, M.P., Deputy Chairman of 

Committees, Published by the House of Lords Office, 1966.  
18 Glorious Revolution, available at https://www.history.com/topics/british-history/glorious-revolution 

(visited on 29.06.2020) 

https://www.history.com/topics/british-history/glorious-revolution
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‘white man’s burden’ to civilize the non-Christian world. Hence the British legal 

system was established wherever colonization took place, Indian being no exception. 

In 1612 the English victory at Swally Hole over Portuguese took place. The Mughal 

Farman (order) for trading was granted to Sir Thomas Roe in 1615- 1618. Peaceful 

trading took place almost till 1651. However, post 1651 witnessed several wars 

between the Company and Indian Princely States. The company had many difficulties 

in England. There was mercantilist disapproval and jealousy of company’s monopoly. 

Moreover, government’s instability threatened company’s privilege. King Charles I 

encouraged rival Courteen association (1635) and Oliver Cromwell allowed virtual 

free trade until 1657. Company further suffered a setback by was in India and by the 

Whig’s Glorious Revolution in 1688-1689. The Whig promoted new company in 

1698. In 1702 both the companies merged. The company was engaged in war from 

1686-1690. The Presidencies were established in 1696. Anglo-French struggle in 

India took place in 1740-1763. Parliamentary interference commenced in 1694 and 

became active after 1765. Stable Parliamentary system came to Britain in 1688. The 

company became very powerful politically and the House of Commons in 1691 

resolved that trade monopoly could be granted only by Statute of Parliament. This 

was the first experience in India of Parliamentary resolution. In 1795 the Company 

was granted Diwanee, thereby introducing some English norms in the justice delivery 

system in India. It was further resolved that the company did not hold territory of its 

own. The territory belonged to the Crown. Thus English jurisprudence and principles 

of governance became a part of Indian colonial administration. The Regulating Act, 

1773 was the first important Statute passed by the British Parliament to re-organize 

Company’s system of government. It provided that a Director would hold office for 4 

years instead of one. In India the Presidency of Bengal was placed under a Governor 

General, 4 Councilors and deciding matters by vote of majority and had a higher 

status than Presidencies of Bombay and Madras regarding making wars and 

negotiating treaties. A Supreme Court was set up in Fort William with wide 

jurisdiction. Laws made by the Governor General and Councilors were required to be 

registered with Supreme Court. With this the entry of English system and 

jurisprudence in India was complete.19 

 
19 C.L. Anand, Constitutional Law and History of Government of India, 1 (Universal Publishing House, 

Chennai, 10th edition, 2008). 
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CONSTITUTIONALISM UNDER BRITISH CONSTITUTION 

Until the reign of King John in England and grant of Magna Carta 1215 in England 

there was neither Constitution nor Constitutionalism. It may be considered to be the 

seed of constitutionalism. Consent of Royal Council system was introduced by King 

John as a measure of check on arbitrary power of the King. This Royal Council later 

on developed to Parliament in England. This was the second indication of 

constitutionalism in England. 

Therefore, for a very long time Parliamentary Supremacy was one of the principles of 

Constitutionalism in United Kingdom. Parliamentary Supremacy governed the 

legitimacy of government’s action by imposing checks on arbitrary action of the 

Crown. Constitutionalism embraces limitation of powers through various factors like 

parliamentary sovereignty, separation of power, rule of law, respect for individual 

rights etc. This chapter will analyze the principles embraced by the unwritten 

Constitution of the United Kingdom.20 

I. PARLIAMENTARY SOVEREIGNTY 

Parliamentary Sovereignty has a medieval origin. It was Henry de Bracton21 who for 

the first time distinguished between sphere of the power of control which was 

entrusted with the Monarch and the sphere of administration of justice of which the 

Monarch was a part. To check the absolutism by the Monarch the concept of Royal 

Council was introduced. It must be understood in Britain the Constitution was not 

deliberated upon. Rather, the Constitution evolved. Therefore, in Britain the 

Constitution was not a result of focused deliberation, rather it was in the form of 

evolving Constitutional principles. However, in the backdrop of unwritten 

Constitution of the United Kingdom the question remained that which factor would 

 
20Maru Bazezew, Constitutionalism, 3 (2), Mizan Law Review, 358-360 (September, 2009).  
21 Henry of Bracton, likewise Henry de Bracton, additionally Henricus Bracton, or Henry Bratton 

additionally Henry Bretton (1210 – 1268) was an English minister and legal adviser. He is acclaimed 

now for his works on law, especially De Legibuset Consuetudinibus Angliae ("On the Laws and 

Customs of England") and his thoughts on mens rea (criminal plan). As per Bracton, it was distinctly 

through the assessment of a blend of activity and expectation that the commission of a criminal 

demonstration could be set up. He additionally composed on sovereignty, contending that a ruler ought 

to be called lord just in the event that he got and practiced force in a legitimate way.  In his 

compositions, Bracton figures out how to set out rationally the law of the illustrious courts through his 

utilization of classes drawn from Roman law, in this way joining into English law a few advancements 

of medieval Roman law. 



360 
 

administer whether the Parliament is exercising its power according to the law. 

English jurists like William Blackstone and A.V. Dicey have discussed in detail the 

limited legislative power based upon natural law and democratic conception of the 

public good.  

● William Blackstone (1723-1780) on Parliamentary Sovereignty 

William Blackstone stated that for fair administration legislative and executive 

powers must not be vested with the same individual or same body of individuals. 

Therefore, in United Kingdom the legislative power was entrusted with the Parliament 

consisting of the King, Lords and Commons. The executive power was vested with 

the King. The total union of the legislative and the executive, according to 

Blackstone, would be productive of Tyranny. According to him the Parliament is the 

Sovereign and has uncontrollable authority to make, confirm, enlarge, restrain, 

abrogate, repeal, revive and expound the laws regarding matter of every possible 

denominations.22Thus, an Act by the Parliament is binding throughout the realm and 

is alterable only by another Act of the Parliament. Blackstone has vested this wider 

legislative power upon the Parliament basing upon two factors which also underlay 

Blackstone’s Constitutional model. The first factor is that the wider legislative power 

of the Parliament would be limited through proper representation of competing 

political and social forces in the Parliament and secondly he acknowledged that the 

Parliament would limit its legislative power on moral grounds because of the 

existence of common law in connection with natural law in the United 

Kingdom.23According to him no human law would be valid if it was contrary to the 

tenets of natural law and these human laws derive authority mediately or immediately 

from the original law (which Blackstone described as natural law). Blackstone also 

prescribed statutory time limits for the life of Parliament to make it responsive to 

relevant issues. In mixed structure of governance in United Kingdom Blackstone 

introduced election of representatives in the Parliament as a check on arbitrary power 

of the Parliament. 

 

 
22  Sir William Blackstone, Commentaries on the laws of England, Vol 1, 115 (J.B. Lippincott 

Company, 1983) 
23 David Jenkins, From Unwritten to Written: Transformation in the British Common-Law 

Constitution, 36 (863), Vanderbilt Journal of Transnational Law, 868 (May, 2003). 
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● John Austin (1790-1859) on Parliamentary Sovereignty 

Austin tried to describe law in positivist tradition. According to Austin law is a 

command from the illimitable, identifiable, indivisible sovereign body. Irrespective 

of the existence or non-existence of moral undertone in the law, according to Austin, 

such law was binding. Therefore, Austin accepted absolute legislative power of the 

Parliament. However, the structure of government in the United Kingdom was such 

that Austin was found to be confused between de Jure and de Facto sovereign. De 

Jure sovereign was the Parliament as the law enacted by the Parliament was beyond 

any review by any other authority. De facto sovereign was the Monarch as the law 

was implemented in the name of the Monarch. However, there was a difference 

between the Parliament and the Monarch even though Monarch was a member of the 

Parliament.  

● A.V. Dicey (1835-1922) on Parliamentary Sovereignty 

A.V. Dicey distinguished between political sovereignty and legal sovereignty in the 

United Kingdom. According to Dicey the Parliament of the United Kingdom was 

absolute and could legislate on any matter within the territory of the United Kingdom. 

This sovereignty was what Dicey called legal sovereignty. Both Blackstone and Dicey 

accepted Parliament’s absolute legislative power. However, while Blackstone resorted 

to natural law for the restriction upon Parliament’s absolute legislative power, Dicey 

propounded a theory of political sovereignty. According to Dicey political 

sovereignty was lying with the common people who elected their representatives to 

the Parliament. Dicey built his theory on the factors like social forces and past 

practices in United Kingdom. Dicey maintained that in a political structure of the 

society electors are the sovereign and under the Constitution of a country their will 

must receive ultimate obedience. Blackstone imagined the power of Constitutional 

authorities and the administration of justice properly balanced under the Constitution 

of the United Kingdom. However, Dicey could not trust the Parliament with such vast 

power and therefore propounded the theory of legal and political sovereignty as a 

measure of check and balance upon the exercise of powers by authorities.24 However, 

at certain point Dicey seemed to trust the parliament with such vast legislative power 

 
24 David Jenkins, From Unwritten to Written: Transformation in the British Common-Law 

Constitution, 36 (863), Vanderbilt Journal of Transnational Law, 870-873 (May, 2003). 
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when he observed that even though the Parliament was the legal sovereign of the 

United Kingdom, it would never act against certain fundamental principles embedded 

in the unwritten Constitution of the United Kingdom. Thus, both Dicey and 

Blackstone presented a similar conception of Parliament’s moral obligation to limit its 

legislative power. 

II. SEPARATION OF POWER 

Separation of power is an idea where major institutions of the government work 

independently of each other in a coordinated manner. There was hardly any separation 

of power followed under the constitutional arrangement of the United Kingdom. 

Blackstone, Austin, Dicey have recognized parliamentary supremacy. Blackstone and 

Dicey accepted moral obligation of Parliament to not enact laws contrary to natural 

law or fundamental principles. John Austin did not recognize any such limitations. 

However, no jurist suggested judicial review as a measure of check and balance 

between the legislature, executive and judiciary. This was probably because the 

arrangement of division of power amongst three organs of the government. Prior to 

the Constitutional Reform Act, 2005 the highest appellate court of the United 

Kingdom was the House of Lords which also was the upper house of the Parliament. 

Therefore, separation of power was not one of the principles of the unwritten 

Constitution of the United Kingdom until it was introduced through the Constitutional 

Reform Act, 2005. 

III. JUDICIAL REVIEW 

The unwritten Constitution of the United Kingdom is misunderstood of not upholding 

the independence of judiciary because of the following reasons- 

a. Absence of written text defining the areas of the organs of the government, 

and 

b. The Apex Court of the country was the Upper House of the Parliament i.e. the 

House of Lords. 

Thus there was an assumption in favour of subordination of judiciary to the legislature 

in the United Kingdom. Even though United Kingdom followed Parliamentary 

supremacy Blackstone and Dicey have always propounded that the right of the 

Parliament is not absolute. A.V. Dicey rejected judicial subordination in the United 
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Kingdom because judges in the United Kingdom hold office by a permanent tenure  

which definitely raise them above the direct influence of the Crown and the 

Parliament25. However, Dicey seemed to overlook the fact that the Apex court of the 

country was the Upper House of the Parliament. The members of the Upper Chamber 

of the Parliament i.e. Lords were to hear appeal cases from Court of Appeal of 

England and Wales, Court of Appeal in Northern Ireland and Scottish Court of 

Session. However, the Law Lords did not have power to review the Acts enacted by 

the Parliament. 

Despite this situation the origin of judicial review can be traced back to England 

because of Sir Edward Coke (1552-1634) whose existence was before Blackstone 

(1723-1780). He was the Chief Justice of the Court of Common Please26. Sir Edward 

Coke asserted the supremacy of common law in England. In Dr. Bonham’s 

case27(1610) Sir Edward Coke declared an Act enacted by the Parliament as void on 

the ground of being contradictory to the common law of England. Sir Coke in this 

case observed that the restriction of absolute legislative power of the Parliament was 

not unknown to the British Legal system. Sometimes Acts enacted by the Parliament 

could be in contradiction with the common right and reason. Therefore, those Acts 

must be adjudged repugnant if found to be contrary to the common law principles. He 

claimed supremacy of the Natural Law which in turn meant existence of judicial 

review in some form. Lord Chief Justice Henry Hobart28, Sir Edward Coke’s 

successor, further continued the precedent in favour of judicial review. In Day v. 

Savadge29 Lord Chief Justice Hobart observed that principle of equity overrode Acts 

enacted by Parliament. He also observed that the principle of equity was violated by 

 
25A.V. Dicey, Introduction to the Study of Law of the Constitution, 156 (The MacMillan Press Ltd., 

London, 1959). 
26Court of Common Pleas, English court docket of regulation that originated from Henry II’s task in 

1178 of five participants of his council to pay attention pleas (civil disputes among individuals), 

as outstanding from litigation to which the crown was a party. This organization of councilors did now 

not immediately become a body wonderful and become independent from the Curia Regis (King’s 

Court). It remained part of that court and traveled with it till Magna Carta required that civil 

jurisdiction be assigned to a frame convening at a designated place, at which time it settled in 

Westminster Hall. In 1223 the court docket started out to keep separate rolls, and in 1272 it obtained a 

chief justice. 
27Dr. Bonham’s case [1610] 8 Co. Rep. 107, 114 (CP) 
28 Following Sir Edward Coke’s elevation to the King’s Bench as Chief Justice in 1613 Henry Hobart 

was appointed as the Chief Justice of the Court of Common Pleas in 1613. He was in the office till 

1625 and died while in office. 
29Day v. Savadge (1614) Hob. 84 (CP) 
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the Act of Parliament where the Act empowered an individual to be a judge in his 

own case. In Sheffield v. Ratcliff30Justice Hobart reiterated that judicial review was 

derived from the liberty and authority of judges to interpret the Law according to 

reason and best convenience to mould out the truest best use. Hence, judicial review 

has been a part of principles of unwritten Constitution of the United Kingdom and the 

same has been developed through various judicial pronouncements.  

IV. RULE OF LAW 

Rule of law connotes subordination of arbitrary powers of authorities to well-defined 

established law. In Britain this subordination of absolute power of the Monarch was 

introduced by Henry de Bracton (1210-1268) who proposed for the Royal Council. 

After establishment of the Parliamentary system in the United Kingdom Blackstone 

and A.V. Dicey subjected Parliament’s absolute power to legislate to natural law (as 

Blackstone called it) and/ or fundamental principles (as Dicey called it). In the wake 

of struggle between the Monarch and the Parliament the ‘Divine Right’ of the 

Monarch was rejected. Sir Edward Coke (1551-1634) advocated for the supremacy of 

common law and codification for the same for ensuring primary condition of freedom 

constituting  limitation of the power of the Monarch. Notwithstanding anything the 

English Rule of Law was first introduced in 1867 by W.E. Hearn (1828-1888).31  This 

concept of English Rule of Law was later on developed by A.V. Dicey. According to 

Dicey, since the Norman conquest two characteristics of the political institutions of 

the England have become apparent, these are- 

a. The first feature is the undisputed supremacy of the Central government 

through out the whole country. The royal supremacy was transferred to the 

sovereignty of the Parliament. 

b. The second feature is supremacy of the rule of law.32 

Dicey gave three meanings to the rule of law, these are- 

 
30Sheffield v. Ratcliff (1615) Hob. 338 (CP) 
31 William Edward Hearn (21 April 1826 – 23 April 1888)[1] was an Irish college teacher and 

lawmaker. He was one of the four unique teachers at the University of Melbourne and turned into the 

main Dean of the University's Law School. 
32A.V. Dicey, Introduction to the Study of Law of the Constitution, 183-184 (The MacMillan Press 

Ltd., London, Tenth Edition, 1959). 
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a. Absolute supremacy or predominance of regular law as opposed to arbitrary 

power, 

b. Equality before the law or equal subjection of all classes before the law, 

c. Paramontcy of the law over the Government. Therefore, Constitution is the 

consequence of the predominance of the legal spirit of any country.33 

There, Dicey’s rule of law was closely tied to the idea that the Parliament and the 

Court were closely associated to uphold the rule of law principle in the unwritten 

Constitution of the United Kingdom.34 

Nevertheless, there was no written text proposing restrictions for legislature and 

executive until 4th November, 1950 when United Kingdom signed and entered into the 

European Convention on Human Rights. This convention is an international 

instrument signed by all the countries of European Union regarding protection of 

basic human rights of citizens of member countries.35 The United Kingdom made 

these human rights part of its domestic laws in 1998 by enacting the Human Rights 

Act, 1998. Therefore, the principle of Rule of Law has been embedded in the 

unwritten Constitution of the United Kingdom. Lord Nueberger, President of the 

Supreme Court of the United Kingdom, in 2013 reiterated that the U.K. judiciary 

devoted to uphold the rule of law by ensuring protection to the rights of citizens. He 

also mentioned that ‘the standard of law necessitates that any people with a true blue 

sensible lawful case must have a powerful methods for having that case considered, 

and, on the off chance that it is supported, being fulfilled, and that any people 

confronting a case must have a viable methods for safeguarding themselves. What's 

more, the standard of law likewise requires that, spare to the degree that it would 

include a disavowal of equity, the assurance of any such case is completed in broad 

 
33Rocardo Gosalbo Bono, The Significance of the Rule of Law and its Implications upon the European 

Union and the United States, 72 (229), University of Pittsburgh Law Review, 254 
34 Martin Loughlin, Foundations of Public Law, 315 (Oxford University Press, New York, 2010) 
35 The Council of Europe was established after the Second World War to ensure human rights and the 

standard of law, and to advance majority rule government. The Member States' first undertaking was to 

attract up an arrangement to make sure about fundamental rights for anybody inside their fringes, 

including their own residents and individuals of different nationalities.  Initially proposed by Winston 

Churchill and drafted chiefly by British legal advisors, the Convention depended on the United Nations' 

Universal Declaration of Human Rights. It was marked in Rome in 1950 and came into power in 1953. 
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daylight. So residents must approach the courts to have their cases, and their 

resistances, dictated by decided openly as indicated by the law’.36 

V. UNITARY GOVERNMENT 

The government of the United Kingdom is unitary in nature even though all the local 

authorities are elected and also independent to execute policies but within the limit of 

the Constitution. Scotland, Northern Ireland, have their own legal systems and 

administration of the Northern Ireland, Scotland and to some an extent the Wales 

differ from the administration of England. However, all these four countries are 

subject to the power of the European Community, under the direct operation of the 

Central Government and the Parliament of the United Kingdom. Institutions, other 

than the Parliament of the United Kingdom, possessing legislative power acquire such 

right through either Royal Prerogative or may have been  granted the same by the 

Parliament of the United Kingdom which can be amended or repealed by the 

Parliament.37 

In the arrangement of unwritten Constitution of the United Kingdom there are several 

rules and practices which have not found any expression under formal source of law. 

However, these rules and practices are habitually obeyed. These rules and practices 

under the Constitution of United Kingdom are known as Constitutional Conventions. 

These conventions were initially thought to be limited to regulation of the residual 

legal power of the Crown but in practice these conventions regulated (and also are 

regulating till date) the conduct of holders of many public offices.38 

The Constitution of the United Kingdom is unique because it has not been reduced to 

writing and is existing as a matter of customary law. Various documents indicating 

principles of the unwritten Constitution of the United Kingdom are known as 

Constitutional Conventions in the British legal system. Sir William Blackstone 

predicted that when the independence of any of the three i.e. the Monarch, Lords and 

Commons would be subsurvient to each other there would soon be an end of British 

Constitution. Thus, despite being unwritten the Constitution of the United Kingdom is 

 
36 Lord Nueberger’s Speech in 2013. 
37 Lord. Hailsham, HALSBURY’S LAWS OF ENGLAND, 13, Vol 8 (2), (Butterworths, London, 

Fourth Edition, 1996) 
38 Lord. Hailsham, HALSBURY’S LAWS OF ENGLAND, 29, Vol 8 (2), (Butterworths, London, 

Fourth Edition, 1996). 
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existing because of its unique arrangement of power-sharing between the Monarch, 

Lords, Commons and the Judiciary. 

CONSTITUTIONAL TRANSFORMATION IN UNITED 

KINGDOM 

It can not be denied that the unwritten Constitution of the United Kingdom has upheld 

the Parliamentary Supremacy in the United Kingdom. However, over the period of 

time the United Kingdom has witnessed Constitutional changes, but in orderly 

fashion. The Glorious Revolution in 1688 transferred sovereignty from Monarch to 

the parliament. In 1610 Sir Edward Coke in Re Bonham’s case posited ‘Sovereignty’ 

in the Judiciary where he attributed sovereignty to the Court of the King’s Bench in 

the Judicial hierarchy.39 Thus, there has been enough confusion to locate sovereignty 

in the British legal system. However, United Kingdom also witnessed transformation 

of the system based on Parliamentary Supremacy into a system based on the 

supremacy of the Constitution. The British legal system has also witnessed the rising 

of the judicial review between 1970 to 2000.  

Therefore, in this backdrop it is significant to make a detailed study of the 

transformation that has taken place in the British legal system. United Kingdom is 

made up of England, Wales, Scotland, and Northern Ireland. The structure of the 

judicial system of the United Kingdom is hierarchical but fragmented since different 

nations within the United Kingdom has separate judiciary. The U.K. Supreme Court, 

previously known as House of Lords, is the Apex Court of the United Kingdom (i.e. 

for England, Wales, Scotland, and Northern Ireland). England and Wales, Scotland 

and Northern Ireland have separate judiciary within its State. Thus, within each 

nation, different courts are located at different levels based on their hierarchy and 

subject matters of dispute. However, the unifying factor in the hierarchy and separate 

judicial system in the United Kingdom is the Supreme Court (previously known as 

House of Lords). The Supreme Court of the United Kingdom, except Scottish 

Criminal cases, stands a6t the top of the hierarchical judicial system.  

 
39 Roy Stone de Montpensier, ‘The British Doctrine of Parliamentary Sovereignty: A Critical Enquiry’, 

26 (4), Louisiana Law Review, 757 (1996). 
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In this backdrop, it is important to mention that for this chapter the researcher focuses 

on the judgments issued by the following courts, 

a. The Supreme Court of United Kingdom, previously known as House of Lords. 

b. Court of Appeal of England and Wales, 

c. King’s/ Queen’s Bench Division of the High Court of England and Wales. 

Post Constitutional Reform Act 2005 the House of Lords was substituted with the 

Supreme Court of the United Kingdom as an Apex Court.40 Thus the focus of the 

Chapter is judgments delivered by the Judiciary of England and Wales. 

The researcher confines the case study from 1950 to 2020. The study in the Indian 

context is also during the same time frame. This study focuses on Constitutional 

transformation that took place  through english case laws. Pre 1950 cases are 

considered to the extent their relevance to understand the arrangement of separation of 

power in the British legal system.  

The contribution  of case laws in English legal system is immense as these shaped the 

legal system of the United Kingdom because it is largely based on unwritten 

conventions. Rylands v. Fletcher41 is significant because this case did not fit into the 

existing English Tort Law. In this case the Rylands  stored huge amount of water in a 

 
40 Judgment of House of Lords, now the U.K. Supreme Court is cited in the series known as ‘AC’ 

(Appeal Cases). ‘AC’ series also includes  

a. Judgments from the Privy Council and occasionally from the Court of Justice of European 

Union. 

b. Judgment issued by the Court of Appeal as well as appellate decisions issued by the High 

Court of Justice. Series of EWCA denoted appeal level decisions issued by Court of Appeal of 

the England and Wales. 

The series of  ‘QB/ KB’ (Queen’s Bench/ King’s Bench) reports all trial level decisions issued by the 

Queen’s Bench/ King’s Bench (based on the female/male Monarch) of the High Court of Justice, 

England and Wales. QB/ KB reports judgments in civil matters and in matters which have not been 

assigned to Chancery Division and/or Family Division of the High Court of Justice. 

The series of ‘Ch’ reports trial level decisions issued by the Chancery Division of the High Court of 

Justice, England and Wales. This Division hears matters related to governance of business entity, trust 

law, insolvency and matters of equity. 

The series of ‘Fam D’ (Family Law Report) reports trial level decisions issued by the Family Division 

of the High Court of Justice, England and Wales involving matters related to marriage, children, 

medical treatment, wills and probate matters. 

UKSC stands for United Kingdom Supreme Court formerly known as UKHL i.e. United Kingdom 

House of Lords. EWHC stands for the High Court of Justice of England and Wales.  

If a judgment is reported in Official Law Reports (LR) then that citation must be preferred over All 

England Law Reports (ER) and Weekly Law Reports (WLR). 
41 Rylands v. Fletcher [1868] UKHL 1/ (1868) LR 3 HL 330 
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shaft made underground. The water broke the shaft and flooded the active mine of 

Fletcher. The case was filed by the Fletcher, the plaintiff,  in 1865 before the trial 

court. The Court decided in favour of the defendant, Rylands, contending that the 

defendant was ignorant about the mine, thus, the defendant could not be held liable 

for negligence. The plaintiff filed an appeal before the Court of Exchequer Chamber42 

where Justice Colin Blackburn held Rylands guilty of tresspass43. Justice Colin 

Blackburn observed that there was no negligence as the premises of the plaintiff and 

the defendant did not adjoin, there was no nuisance and no damage of continuous or 

recurring nature. However, Justice Blackburn compared this situation with tresspass 

and declared that the true Rule of Law was  

that if any person brought or collect any product in his land which may likely cause 

mischied if escaped then it became the liability of the person to keep it at his peril. If 

he did not do so then prima facie he became answerable if it escaped. 

On the basis of this observation the Court of Exchequer Chamber reversed the 

decision of the lower court and held the defendant guilty. The defendant filed an 

appeal before the House of Lords44 where the case was presided over by Lord Justice 

Cairns and Lord Justice Robert Rolfe. The House of Lords upheld the decision of the 

Court of the Exchequer Chamber. Lord Justice Cairns further limited Justice 

Blackburn’s observation and distinguished between non-natural use of the land and 

any purpose for which the land could be used. Thus, Lord Justice Cairns emphasied 

upon abnormal and inappropriate character of the reservoir of the defandant and 

imposed strict liability upon the defendant. According to Lord Justice Cairns Strict 

Liability was a miscarriage of lawful activity, considering its place and manner, the 

activity became unusual. Therefore, water collected in tanks or pipes was not unusual 

but in this specific case storage of water in such large amount in that land made it 

 
42 The Court of Exchequer Chamber was an English court for common law civil actions before the 

reforms of the Judicature Acts of 1873–1875. It originated within the fourteenth century, established in 

its final form by a statute of 1585. 

 The Court heard references from the King's Bench, the Court of Exchequer and, from 1830, 

directly instead of indirectly from the Court of Common Pleas. It had been constituted from four judges 

belonging to the two courts that had been uninvolved initially instance. Though further appeal to the 

House of Lords was possible, this was rare before the nineteenth century. As a rule, a judgment of the 

Exchequer Chamber was considered the definitive statement of the law. It had been superseded by the 

Court of Appeal of England and Wales. 
43 Rylands v. Fletcher [1865]  LR 1 EX 265 
44 Rylands v. Fletcher [1868] LR 3 HL 330. 
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non-natural use of the land. A water reservoir in a land adjoining a coal mine was 

definitely inappropriate use of the land.  

In Balfour v. Balfour45  the issue at hand was whether an agreement made between a 

husband and wife was legally binding. In this case the husband Mr. Balfour promised 

to pay a sum of money every month before leaving for Ceylone. Mrs. Balfour, the 

wife, remained in England because of her health issues. After a certain period the 

husband refused to pay the agreed amount which led to an institution of the suit by the 

wife against the husband. This case was presided over by Warrington L.J., Duke L.J., 

Atkin L.J. The Coram unanimously observed that there was no intention to enforce 

the domestic agreement as legally binding. However, three judges deliver different 

reason for such observation. Lord Justice Warrington observed that in the present case 

the two people never intended to enforce the agreement. There was never a bargain. 

The husband had made an agreement and he was supposed to honour the same as long 

as he was in a position to do so. However, the refusal to do so would not make him 

liable as there was no bargain between the parties. Lord Justice Duke emphasized 

upon the consideration in the contract. According to him there was no consideration 

on the part of the wife, thus, the domestic agreement was not legally binding upon the 

husband. Lord Justice Atkin in the present case held that there were some agreements 

which did not constitute Contract. According to him agreement between husband and 

wife was the type of agreement which did not constitute Contract irrespective of the 

consideration by the either of the spouses. He also observed that had such cases been 

allowed then there would be instances of husband suing the wife for not performing 

her obligations, express or implied, undertaken by her. 

● ENGLISH LAW ON TORT OF NEGLIGENCE 

Donoghue v. Stevenson46 is significant because this case has shaped the English law 

on Tort of negligence. Mrs. Donoghue filed this case against Stevenson which 

reached the House of Lords for final solution. Mrs. Donoghue bought a ginger beer 

from Wellmeadow café in Paisley. After consuming half of the beer she noticed 

decomposed remains of snail in the beer bottle. Mrs. Donoghue could not claim 

compensation from the seller through breach of warranty contract. Thus, Mrs. 

 
45 Balfour v. Balfour [1919] 2 KB 571. 
46 Donoghue v. Stevenson [1932] UKHL 100. 



371 
 

Donoghue sued the manufacturer, Stevenson contending that the manufacturer owed 

duty of care towards the consumer even though there was direct contract between the 

manufactiurer and Mrs. Donoghue. In the House of Lords this case was presided over 

by five Lord Justices and they were Buckmaster L.J., Atkin L.J., Tomlin L.J., 

Thankerton L.J., Macmillan L.J. The Judgment was delivered by Lord Justice Atkin 

with 3:2 majority with Lord Justice Buckmaster and Lord Justice Tomlin dissenting. 

Lord Justice Atkin raised the question whether the manufacturer for any article of 

drink to a distributor, in a circumstance which prevented both the distributor or 

purchaser or the consumer from inspecting the quality of the drink before buying, was 

liable to the consumer for any defect found in the drink. Atkin L.J., observed that the 

manufacturer of an article owed duty of care to the consumer in a circumstance where 

the manufacturer intended the article to reach the consumer as left by the 

manufacturer without any reasonable possibility of  intermediate intervention in 

between. In such a situation absence of reasonable care in preparation or putting up 

the product might result in injury to the property or the person of the consumer. 

Thankerton L.J. and Macmillan L.J. also, in two concurrent judgments, observed that 

the manufacturer owed duty to the appellant, Mrs. Donoghue. Lord Justice 

Buckmaster dissented on the ground, agreeing with Lord Anderson in Mullen v. Barr 

& Co.,47 that the manufacturer of ginger-beer was responsible for distribution of the 

same to a vast area of the United Kingdom. Therefore, it was outrageous for making 

them responsible to the public at large for condition of each and every bottle 

distributed from their work. Had this responsibility been attached to the respondent 

then they would be in a position to deal with claims of damages which they could not 

possibly investigate or answer. Lord Justice Tomlin concurred with Lord Justice 

Buckmaster and delivered a separate dissenting judgment. 

Regarding Tort of Negligence Candler v. Crane, Christmas & Co.48 is a significant 

case as it expressed a contrary view of Donoghue v. stevenson case on tort of 

negligence. In this case an accountant of a company prepared a negligent report. The 

company showed that report to a third party and the third party invested money basing 

upon that report. Subsequently the third party lost money. The plaintiff in this case 

contended that the accountant of the company owed duty to care to the plaintiff. This 

 
47 Mullen v. Barr & Co. 1929 SLT 341. 
48 Candler v. Crane, Christmas & Co [1951] 2 KB 164. 
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case was presided over by Cohen LJ, Asquith LJ and Denning LJ.49 Lord Justice 

Asquith and Lord Justice Cohen in majority judgment declared that the accountant did 

not owe any duty of care to a third party in the absence of a contractual obligation. In 

the majority judgment it was mentioned that regarding tort of negligence English law 

was still divided and Donoghue v. Stevenson could not abolish this differences. 

However, Lord Justice Denning gave dissenting judgment and based his reasoning on 

two very important cases, these are- Derry v. Peek  and Donoghue v. Stevenson50 

Denning LJ observed that the judgment in Derry v. Peek was erroneous because the 

House of Lords held that a person could not be held liable for statement which he/she 

made in goof faith and with the belief that it was true.51 According to Denning LJ 

Donoghue v. Stevenson exploded an error of law that was existed till 1932. This case 

held that absence of a contract did not defeat the claim of third party provided the 

circumstances disclosed the duty by the contracting parties to the claimant. Therefore, 

Denning LJ based his ratio on the principle of ‘duty of care’ in tort of negligence and 

held the accountant of the company guilty of tort of negligence. 

Hedley Byrne & Co. Ltd. v. Heller & Partners Ltd.52 is significant because the dissent 

of Lord Justice Denning became the rule of English law through this case. This case 

was presided over by Lord Reid, Lord Morris of Borth-Y-Gest, Lord Hodson, Lord 

Devlin & Lord Pearce in the House of Lords.  

Hedley Byrne & Co. Ltd., an advertising agency, received a bulk order from 

customar, Easipower Ltd. the Hedley Byrne asked its bank, National provincial Bank, 

to get a report from Easipower’s bank, Heller & partner regarding the financial 

position and creditworthiness of Easipower Ltd. Heller & Partner through a letter 

informed about the stable financial position of  Easipower Ltd. However, after-a-

while the Easipower Ltd. went into liquidation. The appellant, Hedley Byrne claimed 

that Heller & partner acted negligently in issuing the letter and provided misstatement 

regarding the financial position of Easipower Ltd. the respondent, Heller & Partner, 

 
49 LJ- Lord Justice of Appeal. 
50 Derry v. Peek  [1889] 14 App Cas 337. 

Donoghue v. Stevenson [1932] UKHL 100 
51 In Derry v. Peek  [1889] 14 App Cas 337 the House of Lords rejected the claim of the Plaintiff 

against the defendant company for deceit. The House of Lords observed that the statement, even 

though eventually found out to be misrepresentation, was made in good faith and with the belief that it 

was true.  
52 Hedley Byrne & Co. Ltd. v. Heller & Partners Ltd. [1964] AC 465. 
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relying on the decision of Candler v. Crane, Christmas & Co53, stated that it did not 

owe any duty of care to Hedley Byrne.  

Five judges in the House of Lords observed that the relation between Hedley Byrne 

and Heller & Partner was proximate enough to create a contractual obligation between 

them. Hedley Byrne relied upon the information provided by Heller & Partner which 

was the bank of the liquidated company. The Heller & partner disclaimed any 

assumption of duty of care. However, in the judgment it was observed that when 

Heller & Partner received the query and accepted to acted upon to provide 

information then it could not disclaim any assumption of duty of care to the appellant. 

Thus, the english law on tort of negligence was finally changed in 1964 through the 

judgment in this case. 

Doreen Ann Letang v. Frank Anthony Cooper54 is another case of law of Torts. In this 

case the defendant, Mr. Cooper ran over Mrs. Letang’s leg while she was sunbathing. 

After almost three years i.e. in 1961 the plaintiff filed a suit contending against the 

defendant for damages for loss and injury caused by- 

a. Negligent driving by the defendant, and 

b. Trespass in person by the defendant. 

The question in this case was whether the action of the plaintiff was time barred. It 

was accepted by the plaintiff that the action for negligence was time barred after three 

years, but the action for trespass in person was valid. The plaintiff referred section 

2(1) of the Limitation Act 1939 which laid down that the period of limitation for 

instituting any action for damages for negligence, nuisance or breach of duty was 

initially six years. However, the Parliament in 1954 reduced this limitation period 

from six years to three years. The plaintiff pointed out that section 2 (1) of the 

Limitation Act, 1939, after the amendment in 1954, prescribed limitation period for 

action for damages for negligence, nuisance and breach of duty. It did not include 

action for damages for trespass. Thus, the plaintiff contended that the old provision of 

limitation pf six years was applicable to this action. This case wa spresided over by 

Lord Denning M.R., Lord Justice Diplock, and Lord Justice Danckwerts in the Court 

of Appeal.  

 
53 Candler v. Crane, Christmas & Co [1951] 2 KB 164. 
54 Doreen Ann Letang v. Frank Anthony Cooper [1965] 1 QB 238 
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Lord Denning M.R. observed that the cause of action for damage for trespass called 

for judicial interpretation of section 2 (1) of the Limitation Act, 1939. The plaintiff 

distinguished between injury due to negligence and injury due to trespass in person. 

However, the distinction between trespass and the case was obsolet and Lord Denning 

suggested to not divide the case between direct injury i.e. trespass and the 

consequential injury as was happened in the case. thus, Lord Denning divided the 

injury either intentional or unintentional. If the injury was unintentional then it was 

negligence on the part of the defendant. The injury became ‘breach of duty’ if it was 

intentional and trespass in person where the defendant owed a duty (either through 

contract or independent of contract) to take care to the plaintiff. Thus, rejecting the 

contention of the plaintiff, Lord Denning observed that the action was time barred 

under the Limitation Act, 1939. Lord Danckwerts agreed with Lord Denning M.R. 

Lord Diplock also agreed with the reasoning given by Lord Denning M.R. and 

observed that an injury when unintended became negligence and if intended 

constituted action for damage for breach of duty. Therefore, the Court allowed appeal 

to the House of Lords and held that the present action for damage was time barred. 

● ENGLISH TORT LAW ON DAMAGES 

Lord Denning stated that until 1964 the established rule of english law regarding Tort 

for wrongdoing was that exemplary damages would be inflicted. However, this 

settled principle was declared to be erroneous by Lord Devlin in House of Lords in 

1964. Damage for tort, according to Lord Devlin, should be confined to 

compensation in money for the wrong done while the punishment should be left to 

the criminal law to decide.55 Lord Denning opined that most of the wrongdoings are 

actionable as tort in civil courts while the same could be treated as crime under the 

criminal law. Libel is a good instance where the injured person is to receive 

compensation in money. The wrongdoer is to be punished by a fine. Lord Denning 

was of the opinion that why not settle the whole thing in one procedding where the 

 
55 Lord Denning, What Next in the Law, 196, (Aditya Books Pvt. Ltd. New Delhi, First Indian Reprint, 

1993). 
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fine paid by the wrongdoer would be given to the injured person instead of 

depositing the same to the State.56  

Luodon v. Ryder57 triggered the court to decide between exemplary damage and 

punitive damage. Mrs. Luodon, the plaintiff, filed the suit against Mr. Ryder claiming 

damages for trespass and damages for assault and battery. Mrs. Luodon claimed that 

Mr. Ryder entered her property through a window pane and when the plaintiff tried 

to stop the defendant he started beating the plaintiff. The defendant, Mr. Ryder did 

not result in any physical harm, but his act amounted to mental shock to the plaintiff. 

This case was first heard by Mr. Justice Devlin (as he was then) and a jury before the 

High Court of England and Wales. The Jury awarded an exemplary damage to be 

paid by the defendant. The defendant, Mr. Ryder, filed an appeal before the Court of 

Appeal, England and Wales. In this court it was presided over by Lord Justice 

Singleton, Lord Justice Denning and Lord Justice Hodson. Three judges Bench 

considered that in this situation exemplary damage should be appropriate for wrong 

done by the defendant because of the nature of offence and dismissed the appeal. The 

reason for this decision was that defendant entered the home forcefully and used his 

force upon the plaintiff as well. Therefore, the defendant was guilty of crime as well.  

This principle was later on changed in Rookes v. Barnard in 1964.58  

Douglas Rookes was employed by British Overseas Airways Corporation (BOAC). 

He was also a member of the Association of Engineering and Shipbuilding 

Draughtsman (AESD). Mr. Rookes left the AESD after a disagreement. The BOAC 

and AESC had a closed-shop agreement.59 Following his leaving the AESD the 

BOAC suspended Mr. Rookes and after some months fired him without proper notice 

and with one week salary. This case reached the House of Lords (United Kingdom) 

where it was heard by Lord Reid, Lord Evershed, Lord Hodson, Lord Devlin and 

Lord Pearce. Lord Devlin observed that damages would be allowed to be punitive in 

 
56 Lord Denning, What Next in the Law, 196, (Aditya Books Pvt. Ltd. New Delhi, First Indian Reprint, 

1993). 
57 Luodon v. Ryder [1953] 2 QB 202. 
58 Rookes v. Barnard [1964] UKHL 1. 
59 A pre-entry closed shop (or simply closed shop) is a form of union security agreement under which 

the employer agrees to hire union members only, and employees must remain members of the union at 

all times in order to remain employed. This is different from a post-entry closed shop (US: union shop), 

which is an agreement requiring all employees to join the union if they are not already members. In a 

union shop, the union must accept as a member any person hired by the employer. 

https://en.wikipedia.org/wiki/Union_security_agreement
https://en.wikipedia.org/wiki/Trade_union
https://en.wikipedia.org/wiki/Union_shop
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nature i.e. damage with the aim of punishing the bwrongdoer rather than simply 

compensating the claimant, in following circumstances- 

i. Oppressive, arbitrary, unconsttitutional action by the servant of the 

government, 

ii. Where the defendant’s conduct was ‘calculated’ to make a profit for 

himself, 

iii. Where the statue expressly authorised for the same. 

Therefore, in this case exemplary damage was not imposed. Lord Devlin wanted to 

limit the scope of exemplary damges. However, this decision was criticised by lord 

Denning in Broome v. Cassell & Co. Ltd.60 In this case Lord Denning criticised Lord 

Devlin’s observation in Rookes v. Barnard as decided ‘per incurium’ and 

‘unworkabkle’ because according to Lord Denning, servants of governments were not 

the only people to be guilty of oppressive, arbitrary and unconstitutional action. A 

common man could also commit the same offence as we could see in Luodon v. 

Ryder. However, Lord Hailsham of Marylebone, L.C.61 crticised Lord Denning when 

Broome v. Cassell & Co. Ltd. reached the House of Lords by stating that there was  

no scope open to the Court of Appeal to gratuitous advice to judges of first instance to 

ignore the decision of House of Lords. When it was said that the judgment was 

declared per incurium and unworkable it meant that the lower court was not in 

agreement with the higher court. By doing this they only put the higher court in 

embarrassing situation. Therefore, the stand of the House of Lords on punitive/ 

exemplary damage was the one which was declared in Rookes v. Barnard (1964) by 

Lord Devlin. 

● LOCUS STANDI & BRITISH LEGAL SYSTEM 

Lord Denning has stated that during 19th century English Courts were quite reluctant 

to allow anyone to institute a suit unless he had a grievance of his own. In 

Sidebotham62 case Lord Justice James reiterated the rule of locus standi that the Court 

would hear an individual only when it could be proved that he had suffered any loss. 

However, this stand of the Court has been changed during 20th century and an 

 
60 Broome v. Cassell & Co. Ltd [1972] AC 1027 
61 L.C. stands for Lord Chancellor. 
62 [1880] 14 Ch D 458 



377 
 

individual was heard if he could prove ‘sufficient interest’ in the litigation. The 

common law Courts hasthree Writs by which they restarin abuse or misuse of power, 

and these are Certiorari, Mandamus and Prohibition. These Writs are available to 

remedy for any wrong done by any public auhtority while fulfilling its statutory 

duties. These remedies are not available against non-public authorities and non-

statutory duties. The shift in application of locus standi rule was that, according to 

Lord Denning, the Court relaxed the rule and reserved it for their discretion as to 

whom it shall hear.63 The first case where the rule of locus standi was relaxed is R. v. 

Thames Magistrates’ Court64 Lord Parker and Lord Denning both relaxed the rule of 

locus standi. The question in this case was whether anybody who is not directly 

affected by a wrong can seek the Court to grant the Writ of Certiorari. It was observed 

by Lord Justice Parker and Lord Justice Denning that anybody can apply for the Writ 

of Certiorari- a member of the public who has been inconvenienced or a person who 

has a particular grievence of his own. However, the remedy is purely discretionary.  

In R v. Paddington Valuation Officer, Ex.p. Peachy Property Corpn Ltd65 the 

question was whether Peachy Property Corporation was ‘aggrieved person’ to seek 

remedy. It was contended that the valuation of property in an area was assessed 

erroneously by the authority, however, the peachy Property Corporation’s property 

was not wrongly valued. The House of Lords in this case observed that a ratepayer 

would qualify as an aggrieved person to challenge assessment of rate of property by 

the authority even if the complainant had not sustained any financial damage or legal 

injury. The purpose of this relaxation of locus standi rule was to remedy the wrong 

committed by public authority while doing his/her duty.  

The relaxation of locus standi rule was introduced by Lord Parker and Lord Denning 

back in 1957 in R v. Thames Magistrates’ Court case. Lord Justice Denning later on 

went ahead to incorporate this in the English Common Law through several judicial 

pronouncements. A very limited judicial pronouncements is found regarding 

relaxation of locus standi rule in English legal system. However, the catalyst behind 

increasing the number of litigations instituted in the interest of common people was 

 
63 Lord Denning, The Discipline of Law, 115-117, (Aditya Books Pvt. Ltd., New Delhi, First Indian 

Reprint, 1993). 
64 R. v. Thames Magistrates’ Court [1957] 5 LGR 129. 
65 R v. Paddington Valuation Officer, Ex. p Peachy Property Corpn Ltd [1966] 1 QB 380. 

Ex. p. means Ex Parte. 
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Mr. raymond Blackburn.66 He came before the Court of appeal on many occassions 

always in person regarding some matters of public concern. His intervention in 

matters of public concern has contributed to further widening of the locus standi rule 

in English legal system.67 

R. v. Commissioner of Police of the Metropolice, Ex. p. Blackburn68 is a significant 

case as it deals with both locus standi and police power. In 1966 Mr. Blackburn 

approached the Commissioner of the Police of the Metropolice about the way big 

London Clubs were operating in London. He also informed the police about illegal 

gaming in almost all the casinos in London. Mr. Blackburn was assured that 

appropriate steps would be taken. But nothing apperaed to happen. Thereafter, a 

policy decisionb dated 22nd April, 1966 was issued to senior police officers of 

Metropolitan Police regarding to take no action against clubs for breaching gaming 

laws unless there was complaint of cheating or incidents of any criminal activity. The 

effect of this instruction was that the clubs, casinos in London were allowed to 

operate without police intervention unless it was required. When the case reached the 

Court of Appeal it was informed by Mr. Blackburn that initially there were two/three 

cases however, later on all the cases were dropped. Mr. Blackburn contended that the 

policy decision by Police Department was erroneous. This case was heard by Lord 

Denning M.R., Lord Justice Salmon and Lord Justice Edmund Davies before the 

Court of Appeal. In this case it was decided that the Commissioner of the Police of 

the Metropolitan had the duty to maintain peace and security within his jurisdiction 

and to detect crimes as early as possible. The question raised in this case was that 

whether the Court would be justified in issuing the Writ of Mandamus to impel the 

Commissioner to do his duty. Whether Mr. Blackburn could invoke the remedy of 

mandamus was also a question in this case. The Court decided that Mr. Blackburn had 

sufficient interest to be protected which also proved his locus to file the suit.  

In Blackburn v. Attorney General69 Mr. Raymond Blackburn showed his eternal 

vigilance in support of law. Mr. Blackburn in this case challenged the Crown for its 

 
66 Mr. Raymond Blackburn was a British Labour Party Politician and also was a Member of 

Parliament. He also served the British Army during World War II. 
67 Lord Denning, The Discipline of Law, 118, (Aditya Books Pvt. Ltd., New Delhi, First Indian 

Reprint, 1993) 
68 R. v. Commissioner of Police of the Metropolice, Ex. P. Blackburn [1968] 2 QB 118 
69 Blackburn v. Attorney General [1971] 2 All ER 1380. 
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decision to sign the Treaty of Rome and entering the European common market. Mr. 

Blackburn contended that by signing this treaty Her Majesty’s Government would be 

surrendering its sovereignty, though in part, to the Parliament. This case was presided 

over by Lord Denning M.R., Lord Justice Salmon and Lord Justice Stamp. The Court 

dismissed this appeal. Lord Justice Salmon observed that he deprecated a litigation 

the purpose of which was to influence the Political Decision. Lord Justice Salmon 

also mentioned that Court had nothing to do with the political decisions of the. 

However, the Court would intervene only when there was any violation of rights 

because of implementation of such decisions. It was also stated that the power of the 

Court is to decide and enforce what is law and not what it should be. Lord Justice 

Stamp referred the division of power and stated that the arrangement of the division of 

power between the Crown, Parliament and the Court restricted the Court to interfere 

with the decision making which was political in nature. Lord denning M.R., observed 

that the stand of Mr. Blackburn would not be questioned on the ground that he was 

concerned about the Country and the Court appreciated that. However, the Court 

would not impugn the treaty making power of Her Majesty. Thus, the Court rejected 

the contention of Mr. Blackburn. 

R. v. Police Commissioner, Ex. p. Blackburn70 is another significant case instituted by 

Mr. Blackburn regarding non-implementation of laws against pornography in London. 

This suit led to complete overhaul of the Obscene Publications Squad of the 

Metropolitan Police and also led to prosecution in due course of several senior 

officers for corruption. Mr. Blackburn proved his stand by contending that his minor 

children and other children might see the publication of pornography which would be 

detrimental to their mental health. This case was presided over by Lord Denning 

M.R., Lord Justice Phillimore and Lord Justice Roskill before the Court of Appeal. 

The Court unanimously held that non-implementation of laws against pornography 

amounted to breach of duty on behalf of the Commissioner. The Court was to grant 

the writ of mandamus when the Court was informed that a new Commissioner, Sir 

Robert Mark, had been handed over the responsibilities. The Court later on did not 

issue mandamus and recorded the reason that Sir Robert Mark was a police officer of 

such outstanding quality that the Court was confident that he would strictly implement 

laws restricting pornography. the Court in this case made it clear that it would not 
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interfere with the discretionary powers of Police while enforcing law. The executive 

would work with the limited manpower it had. Nevertheless, the Court mentioned that 

availability of pornographic magazines both in soft and hard copies proved that the 

laws were not strictly implemented. There were also instances of tip-off to the shops 

selling the same before the arrival of the police. Thus, the court pointed out that 

ineffectiveness lied with the system which had to be cured and the provisions of the 

Obscene Publications Act, 1959 had to be implemented strictly. 

Attorney General v. Independent Broadcasting Authority71 again involved a question 

of locus standi of Mr. McWhirter who approached the court. Mr. McWhierter 

approached the court saying that a film was going to be broadcasted which was 

already been reviewed as outrageous, a shocker, the worst ever by reviewer. This case 

was presided over by Lord Denning M.R., Lord Justice Cairns, and Lord Justice 

Lawton. On watching the film judges found it boring, dull, dreary and far from being 

a shocker. The Attorney General approached the Court and informed that he did not 

consent to this suit to be heard, however, the Bench decided to hear the matter. On 

question of locus standi of Mr. McWhirter the Court observed that Mr. McWhirter 

had locus standi to approach the court because if an individual found his legal rights 

to be violated by act or omission of the public authority then the aggrieved had every 

right to at least seek declaration from the Court. Lord Denning M.R. observed that the 

common law principle was that if there was a good ground for supposing that public 

authority or the government was about to transgress the law, in a way which offends 

or injures thousands of Her Majesty’s subjects, then as a last resort any aggrieved 

person could draw the attention of the Court to such transgression of law. However, 

this remedy was available as a last resort and when there was no other way to secure 

that the law was obeyed. Therefore, it was suggested that in this case the aggrieved 

person should approach- 

a. Either the Minister so that he could give a notice under the appropriate 

enactment to ban the broadcasting of any show with undesirable contents, 

b. Or, the member of Parliament so that a debate regarding that could be initiated 

in the House of the Parliament.  

 
71 Attorney General v. Independent Broadcasting Authority  [1973] QB 629. 
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Nevertheless, Lord Denning mentioned that none of these above mentioned remedies 

seemed to be accessible nor was it speedy and independent. Therefore, the Court held 

that declaration or injunction could not be granted as sought by Mr. McWhirter.  

Lord Denning later on in his book The Discipline of Law72 mentioned that he regretted 

for this judgment as the then English law was at a confusing state during the case. Mr. 

McWhirter was able to get any of the prerogative writs (certiorari, mandamus or 

prohibition) to be issued against the Independent Broadcasting Authority, but was not 

able to get any injunction issues.73 

In R. v. Greater London Council Ex. p Blackburn and another74 the issue was 

whether Blackburn had any locus standi to file a suit seeking the Court to order for 

banning of exhibition of pornographic film. Obscene Publication Act, 1959 was 

enacted by the Parliament banning exhibition of any obscene element to the public. 

The provision of the Obscene Publication Act, 1959 expressly excluded 

cinematograph films shown in public. This exclusion gave rise to exhibition of 

pornographic film imported from Sweeden. The existing censorship of films was not 

even able to effectively stop exhibition of obscene element to the shame of common 

people. A film named ‘More About the Language of Love’ was refused by the British 

Board of Film Censors for issuance of Certificate. However, the exhibitors in London 

appealed to Greater London Council (hereinafter referred as GLC) which granted its 

consent to exhibit the same despite its obscene content. Mr. Blackburn approached the 

Court against the move of GLC contending that exhibition of obscene element 

through cinematograph film was against common law principle. The GLC contended 

that the petition was not maintainable because Mr. Blackburn did not have locus 

standi to move the court. At the trial court the Exhibitors were found guilty by Jury of 

showing indecent elements and were imposed fine. The case reached to the Court of 

Appeal wherethe case was presided over by Lord Denning M.R., Lord Justice 

Stephenson and Lord Justice Bridge. It was unanimously held in this case that Mr. 

Blackburn had locus standi because he was a citizen of London and his wife was 

ratepayer. He had children who would be effected because of exhibition of indecent 

 
72 Lord Denning, The Discipline of Law, 115-117, (Aditya Books Pvt. Ltd., New Delhi, First Indian 

Reprint, 1993). 
73 Lord Denning, The Discipline of Law, 132 (Aditya Books Pvt. Ltd., New Delhi, First Indian Reprint, 

1993) 
74 R. v. Greater London Council Ex. p Blackburn and another [1976] 3 All ER 184. 
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and obscene element. The locus standi of Mr. Blackburn could not be refused on the 

ground that he was not directly aggrieved by the exhibition of the indecent element in 

the film. In this incident there was adequate proof that the government or the public 

authority transgressed the law which directly or indirectly effected a number of Her 

Majesty’s subjects. Thus, anybody from them could bring the suit and had locus 

standi to move the court. 

In India the rule of locus standi was relaxed post 1978 by Justice P.N. Bhagwati. In 

English Law Lord Justice Denning expanded the rule of locus standi back in 1951. 

With the relaxation of locus standi rule any individual could approach the Court on 

proving that the suit was instituted in larger interest. However, till 1968 there were 

very few cases instituted in the interest of common people. The initiative was taken 

by Mr. Raymond Blackburn who presented in person before the Court regarding 

issues in the larger interest. Thus, it is apt to say that the procedural innovation as 

introduced by Lord Justice Denning in 1951 became the common law principle by 

1968. In this backdrop it is found that Justice Bhagwati, an Indian judge, subscribed 

to the school of judicial activism as introduced by Lord Justice Denning in English 

and Wales. 

● JUDICIAL REVIEW OF ADMINISTRATIVE ACTION 

In  Associated Provincial Picture House Ltd. v. Wednesbury Corp.75 the question to 

what an extent the Court can intervene with the act of an executive? This case was 

presided over by Lord Greene MR, Somervell LJ76 and Singleton J. In this case three 

judges unanimously laid down the principle of judicial review of administrative action 

which is known as Wednesbury Principle. Lord Greene MR observed that the Court 

can intervene to find out whether the executive had acted according to the law so laid 

down by the Parliament. In a situation where the executive was found to act contrary 

to the law the court must not substitute itself for that authority. The Court must not 

extend its power and assume the power of the executive authority. When the 

Parliament had entrusted an executive authority with some discretionary power then 

it became the responsibility of that authority to act in a way to not look unreasonable 

 
75 Associated Provincial Picture House Ltd. v. Wednesbury Corp [1948] 1 KB 223. 
76 MR- Master of Rolls 

LJ- Lord Justice of Appeal 
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for any sane person. Therefore, Wednesbury Principle laid down that in following 

circumstances the Court can interfere with the administrative action- 

a. When the executive authority has acted contrary to the law so laid down, 

b. When the executive authority has acted beyond the power so delegated, 

c. When the decision of the administrative authority is so unreasonable that no 

reasonable person could make it. 

However, the Wednesbury Principle remained silent about judicial review of any 

other Act enacted by the Parliament. Wednesbury principle laid down guidelines for 

judicial review of administrative action.  

Seaford Court Estates Ltd. v. Asher77 was presided over by three judges i.e. Lord 

Greene MR, Asquith LJ and Denning LJ. In this case the landlord increased the rent 

amount on the ground that he would provide hot water to the tenant. Initially the 

tenant agreed to pay the rent at increased amount. However, later on the tenant tried to 

reduce the rent amount to the previously paid amount. The landlord contended that the 

tenant had no merits as the provision in the Rent Act, 1920 did not consider any 

contingent burden as a burden. However, the Court unanimously delivered a 

judgment, written by Denning LJ, extending liberal interpretation to the word 

‘burden’ in the impugned Act. The Court observed that ‘burden’ under the Rent Act, 

1920 included contingent burden. The word ‘contingent’ was not used because the 

Parliament did not foresee that this situation was coming. According to Denning LJ 

judges would have been saved from trouble had all the Acts were enacted by the 

Parliament with divine prescience and perfect clarity. In an absence of it, when any 

defect appears judges could not fold their hands and blame the draftsman. The judge 

must find out the intention of the Parliament. Therefore, the Court looked into the 

intention of the Parliament and gave the enactment a liberal interpretation. 

However, this case went for an appeal to the House of Lords. In Asher v. Seaford 

Court Estates Ltd78 the decision of the Court of Appeal was upheld by the majority 

decision. The dissenting opinion was delivered by Lord MacDermott on the ground 

that the liberal interpretation was used rather too widely. 

 
77 Seaford Court Estates Ltd. v. Asher [1949] 2 KB 481. 
78 Asher v. Seaford Court Estates Ltd [1950] 1 All ER 1018. 
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Lord Justice Denning in Magor and St. Mellons Rural District Council v. Newport 

Corporation79 again dealt with the issue of interpretation of Statutes. In this case the 

Newport Corporation had expanded its boundary by taking some parts of Magor and 

St. Mellons District Council and the corporation had to pay compensation. Meanwhile 

the Minister made an order amalgamating these two districts. This order gave 

Newport Corporation an opportunity to reduce the amount of compensation and pay it 

to a newly constituted district instead of two districts as it was previously. Denning LJ 

in the Court of Appeal found it unjust if the Newport Corporation relied on the literal 

meaning of the Order. Therefore, he observed that as it had already been established 

in Seaford Court Estate Ltd. case that the Court had to find out the intention of the 

Parliament in case of ambiguity in the language of the Statute, the Court must do it 

better by filling the gaps and making sense of the enactment. He, therefore, ordered 

Newport Corporation to pay compensation to two separate districts. In an appeal to 

the House of Lords80 Lord Simonds criticized the observation by Lord Justice 

Denning and confined the role of a Court to the mere interpretation of the words of 

the legislature. He further laid down that while interpreting if any gap is found in the 

legislation then the solution is an amendment and not the liberal interpretation by the 

Court. Any kind of interpretation by the Court which is beyond the written meaning 

of the legislation had been named as ‘usurption of power by the Court’ by Simonds 

LJ.  

Thus, striking similarity can be found in the legal philosophy of both India and 

England & Wales during 1951. It is in 1951 when the Supreme Court of India refused 

to give a liberal meaning to the provisions of the Constitution of India in an infamous 

case A.K. Gopalan v. State of Madras.81 Simultaneously in England and Wales the 

House of Lords refused to give liberal interpretation in Magor and St. Mellons Rural 

District Council v. Newport Corporation.82 There was also striking similarity between 

the ratio of these two cases. In A.K. Gopalan case Justice Kania observed that ‘Law’ 

meant law as enacted by the State. Justice Kania restricted the role of the Court to 

declaring a provision void and left the rest upon the Parliament. In Newport 

Corporation case Lord Justice Simonds gave the similar ratio observing the Court was 

 
79 Magor and St. Mellons Rural District Council v. Newport Corporation [1950] 2 All ER 1226 
80 Magor and St. Mellons Rural District Council v. Newport Corporation [1951] 2 All ER 839. 
81 A.K. Gopalan v. State of Madras AIR 1950 SC 27. 
82 Magor and St. Mellons Rural District Council v. Newport Corporation [1951] 2 All ER 839. 
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to construe the meaning of an impugned legislation narrowly. Any attempt by the 

Court to fill up any gap so disclosed during interpretation meant naked usurption of 

the power of the Parliament. Therefore, it can easily be said that regarding the role of 

the judges and the Court both India and England & Wales were thinking on the same 

line during 1951. The philosophy of  analytical positivism was dominating both India 

and England & Wales at that time. 

The stand of the English court on the extent of judicial review of administrative 

discretion was definitely restricted by the law laid down by the Parliament. However, 

institution of various cases during 1970s seeking prerogative writs against 

administrative authorities disclosed negligent and unlawful act on the part of the 

administrative authorities. The extent of judicial review of administrative discretion 

was laid down by Lord Greene M.R. in Associated Provincial Picture House Ltd. v. 

Wednesbury Corp (1948) which was also known as Wednesbury principle. However, 

with the rise in suits seeking prerogative writs against administrative authorities there 

was a necessity to widen the scope and power of the english judiciary to review 

administrative action.  

R v. Criminal Injuries Compensation Board Ex. p. Lain83 involved judicial review of 

administrative action. The applicant was widow of deceased constable of police. The 

constable was shot while interrogating a suspect. The shot led to his blindness and the 

prognosis for recovery of his eyesight seemed uncertain. Due to his injury the 

constable was offered and accepted interim order of compensation. However, after a 

while he was found to be dead from a gun shot of his own gun and the reason was 

directly attributable to his original injury. After the death of the constable of the 

police the wife claimed that the interim order of payment of compensation must be 

continued for the interest of her children.  

This case was appealed to the High Court of Justice (England and Wales) from the 

decision of the Queen’s Bench Division (England and Wales). In the High Court of 

Justice this case was heard by chief Justice Lord Parker, Lord Justice Diplock and 

Justice Ashworth. Lord parker and Lord Diplock found that the decision in Queen’s 

Bench Division was delivered on erroneous grounds. Thus, the applicant asked the 

High Court to issue writ of certiorari to quash the decision of the Queen’s Bench 

 
83 R v. Criminal Injuries Compensation Board Ex. p. Lain [1967] 2 All ER 770 
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Division. Initially a Board was constituted through Prerogative in order to decide the 

compensation to the injured constable of the Police. The question in this case was 

whether the justiciability of the prerogative constituting the Board could be 

challenged. Lord Chief Justice Parker and Lord Justice Diplock observed that a Board 

constituted under the prerogative did not prevent it to be subject to Judicial review. 

Lord Chief Justice Parker further stated that parliamentary sovereignty meant that all 

the statutes and prerogatives were inferior and could be overruled by subsequent 

statute. This judgment is significant because it tried to expand the scope of judicial 

review of administrative action. 

Regarding extent of judicial review Council of Civil Service Union v. Minister for the 

Civil Service84 commonly known as GCHQ case is significant as in this case the 

Royal Prerogative was also held to be subject to judicial review. Grounds of judicial 

review of administrative actions were also laid down in this case. This case was 

presided over by five judges in the House of Lords comprising of Lord Fraser, Lord 

Scarman, Lord Diplock, Lord Roskill, Lord Brightman. 

In 1984 the British Government under Margaret Thatcher declared that employee of 

Government Communications Headquarters (GCHQ) would not be allowed to join 

any trade union. This order was imposed through Order in Council, a Royal 

Prerogative. It was declared that such restriction was imposed in the interest of 

national security. The case was first filed in the High Court of Justice (England and 

Wales). In the High Court the issue was heard by Justice Glidwell. Glidwell J. 

observed that employees of Government Communication Headquarters had right to 

consult before taking any decision. Thus, no prerogative could take away the right of 

an employee to join a trade union. Post this decision an appeal was filed before the 

Court of Appeal (England and Wales) where it was heard by Chief Justice Lane, Lord 

Justice Watkins and Lord Justice May. The Bench found it inappropriate to intervene 

as to assess matters of national interest was not of judicial nature, rather an executive 

matter. Thus, judicial review challenging the Royal Prerogative was not a matter of 

the Court to intervene. 

At last the appeal was filed before the House of Lords where the case was heard by 

five judges Bench. Lord Diplock, Lord Scarman and Lord Roskill observed that Royal 

 
84 Council of Civil Service Union v. Minister for the Civil Service [1985] AC 374. 
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Prerogative, by default, was subject to judicial review, in a similar fashion to a 

statutory action. Lord Diplock further observed that any prerogative effecting the 

private rights or legitimate expectations of common people had to be made subject to 

judicial review. Lord Diplock stated that any administrative action could be reviewed 

by the Judiciary on the following grounds- 

a. Illegality- by illegality as a ground for judicial review Lord Diplock meant that 

the authority must understand the law that regulated his decision making 

power and must give effect to it. 

b. Irrationality- by irrationality as a ground for judicial review Lord Diplock 

meant where the decision of the authority was found to be taken defying the 

logic and accepted moral standards. Whether any administrative decision fell 

within this category was supposed to be decided by the Judge through his 

experience and training. 

Lord Fraser and Lord Brightman observed that Royal Prerogative could not be 

subjected to judicial review. Decision taken by virtue of delegated power from the 

Monarch could be subjected to judicial review.  

R. v. Secretary of State for the Environment Ex. p. Nottinghamshire County Council85 

was presided over by five judges comprising of Lord Scarman, Lord Roskill, Lord 

Bridge of Harwich, Lord Templeman, Lord Griffiths in the House of Lords. In 1984 

the Secretary of state for Environment laid before the House of Commons the Rate 

Support Grant Report (England) for the year of 1985-1986. The report also included 

the expenditure guidance for local authorities for the abovementioned year as well. 

The Secretary of State for the Environment was empowered to issue guidance to the 

local authorities by virtue of the Local Government Planning and Land Act, 1980 and 

Local Government Finance Act, 1982. However, the Nottinghamshire County Council 

and the City of Bradford Metropolitan Council contended that the issuance of 

guidance by the Secretary of State was not in accordance with the law. This 

contention of Nottinghamshire County Council and City of Bradford Metropolitan 

Council was rejected by Justice Kennedy in the Trial court, but the same was accepted 

by Lawton, Slade and Dillon L.JJ. of the Court of Appeal.  

 
85 R. v. Secretary of State for the Environment Ex. p. Nottinghamshire County Council [1985] UKHL 8 



388 
 

Finally the appeal reached the House of Lords for final verdict. This case received a 

‘low intensity’ review by the court. The Court allowed the appeal and held that 

administrative decision involving political considerations did not constitute subject 

matter of judicial review. Lord Bridge of Harwich stated that the then economic 

consideration of the country was such that the Government could not encourage 

unlimited spending of money for governance at the local level. Thus, it became 

obvious for the Government to put a restraint on the expenditure of the local 

authorities. Lord Roskill agreeing with Justice Kennedy of the Trial Court observed 

that the plea seeking writ of certiorari to quash the guidance of expenditure issued by 

the Secretary of State held no ground and therefore be rejected. Lord Scarman 

observed that the Secretary of State for the Environment did not act beyond its 

authority and the issuance of guidance of expenditure for local authority was neither 

illegal nor irrational. Thus, the Bench unanimously upheld the guidance issued the 

Secretary of State limiting the expenditure for governance by the local authorities. 

In English law R v. Criminal Injuries Compensation Board Ex. p. Lain in 1967 tried 

to expand the scope of judicial review of the administrative action. It was Lord Justice 

Parker and Lord Justice Diplock of of the High Court of Justice (England and Wales) 

who tried to make administrative decision and/or discretion subject matter of judicial 

review. Finally in Council of Civil Service Union v. Minister for the Civil Service in 

1985 the House of Lords (the Apex court of the United Kingdom) accepted Royal 

Prerogative to be subjected to judicial review. In this case from amongst five judges 

Lord Scarman, Lord Diplock and Lord Roskill made observation which rejected 

Wednesbury principle and bring administrative discretion under judicial review to a 

great extent. 

In India the significant case involving the issue of quasi-judicial function versus 

administrative function is A.K. Kraipak v. Union of India.86 a notification of selection 

for Indian Forest Services was announced. A Selection Committee was constituted for 

interviewing the candidates. It was later on found out that the selected candidate was 

the Acting Chief Conservator of Forest of a State and was one of the members of the 

Selection Committee. The action of the Committee and the selection of the candidate 

was challenged on the ground that a candidate himself could not be judge of his own 

 
86 A.K. Kraipak v. Union of India AIR 1970 SC 150. 
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interview. It was contended by the appellant, A.K. Kraipak, that the selection was 

made unanimously and there were other members in the Selection Committee. This 

case was heard by five judges Bench of the Supreme Court of India comprising of M. 

Hidayatulla C.J., J.M. Shelat J., V. Bhargava J., K.S. Hegde J., and A.N. Grover J. 

The Bench observed that the selection was made by the Union Public service 

Commission (U.P.S.C.) and the Selection Committee only sent recommendations. 

Despite this arrangement the Bench stated that the possibility of bias could not be 

ruled out because the candidate was present in the Selection Committee and might 

have had influence upon other members. The Bench in this case brought 

administrative decision under judicial review. The presence of the appellant in the 

Selection Committee and as a Candidate vitiated the whole procedure. This case is 

significant because it marks development of Indian Administrative Law.  

Therefore, it could easily be said that the expansion of judicial review of 

administrative action in India was in line with the same under english law. It was in 

1967 when the High Court of Justice (England and Wales) expanded the scope of 

judicial review in order to bring administrative action under judicial review. 

Immediately after three years in 1970 the Supreme Court of India in A.K. Kraipak 

case expanded the scope of judicial review of administrative action. However, it took 

almost two decades for the english law principle of judicial review to be the legal 

principle of the whole United Kingdom when the same was recognised by the House 

of Lords in Council of Civil Service Union v. Minister for the Civil Service. 

● NATURAL JUSTICE AS UNDERSTOOD IN THE ENGLISH 

LAW 

R v. Northumberland Compensation Appeal Tribunal, ex parte shaw87 is a significant 

case dealing with the issue of natural justice back in 1951. Mr. Thomas Shaw was 

formerly employed in the West Northumberland Joint Hospital Board. He lost his job 

owing to the passage of National Health Service Act, 1946. Mr. Shaw claimed 

compensation under Regulation 10 of National Health Service (Transfer of Officers 

and Compensation) Regulations, 1948. The Compensating Authority (Gosforth Urban 

District Council) did not award compensation on the scale which was rightfully 

 
87 R v. Northumberland Compensation Appeal Tribunal, ex parte shaw [1952] 1 KB 338. 
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claimed by Mr. Shaw. This led Mr. Shaw to refer the case to the Tribunal. The 

Tribunal upheld the decision of Compensating Authority. Mr. Shaw filed an appeal 

before the King’s Bench Division seeking an order of Certiorari against the order of 

the Tribunal. The King’s Bench Division ordered that the order of the Tribunal to be 

quashed. The Tribuanl appealed to the Court of Appeal of England and Wales where 

the Attorney General represented the Tribunal. The Contention of the counsel of the 

Tribunal was that Certiorari applied only when the Tribunal acted beyond its 

authority. There was no error on the face of the order and the King’s Bench Division 

could not apply Certiorari unless there is an error on the face of the judgment. 

This was case presided over by Lord Justice Denning, Lord Justice Singleton and 

Lord Justice Morris in the Court of Appeal of England and Wales. Singleton LJ 

expressed that the absence of law regulating provisions of appeal on the point of law 

made it difficult in this case whether Certiorari lies or not. Denning LJ observed that 

the question in this case is whether Certiorari would lie if the Tribunal exercised its 

power within its jurisdiction but decided a case where mistake of law was apparent. In 

this case the situation was that the Tribunal exercised its power well within its limit 

prescribed by the Parliament but the mistake of law was apparent in this case. Morris 

LJ observed that it was conceded before the Divisional Court that the Tribunal has 

delivered a ‘speaking order’. The error was found in that ‘speaking order’ because of 

which the case went for an appeal to the King’s Bench Division. Therefore, during the 

appeal the question was never regarding Tribunal acting in excess of its Jurisdiction, 

but an apparent mistake of law in the ‘speaking order’ of the Tribunal. Three Judges 

unanimously observed that the King’s Bench Division did not correct the mistake of 

law found in the decision of the Tribunal. Certiorari was applied so that the previous 

decision could be quashed and the same could be revisited and reconsidered by the 

Tribunal. The appeal before the Court of Appeal, England and Wales was dismissed 

and the order of Certiorari by the King’s Bench Division was upheld.  

Abbott v. Sullivan and others88 dealt with uncharted area of common law overlapping 

issues under contract and tort law. The plaintiff, Abbott, was a corn porter and was a 

member of Corn Porters’ Committee. The Corn Porters’ Committee controlled the 

body of corn porters in the Port of London. All the members of Corn Porters’ 
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Committee had to follow the Corn Porters’ Working Rules. The Committee was also 

connected with the Transport and General Workers’ Union. A meeting was convened 

by the Committee and the Union to discuss complaints against the plaintiff which the 

plaintiff attended, and where fine was imposed upon the plaintiff. Shortly after the 

meeting the plaintiff struck a union officer and again because of this another meeting 

was convened which was not attended by the plaintiff. The plaintiff wrote a apology 

letter but refused to attend the meeting stating that assumption of jurisdiction over 

anything unconnected to his work as a porter. The Port London Authority was 

informed about the decision and consequently the plaintiff was ceased to be the porter 

in the Port. Plaintiff’s name was also removed from the Corn Porters’ Registry. 

The plaintiff filed a suit claiming that the Corn Porters’ Committee did not have any 

jurisdiction to deal with the matter which had no connection with the work of porter. 

He also made Union Officer, Transport and General Workers’ Union and London Port 

Authority parties to the suit. The trial judge found the resolution of the committee 

ultra vires on the following grounds- 

a. The rules of the Committee expressly showed that the committee could not 

assume jurisdiction in matters related to disciplinary issues of the members, 

b. The plaintiff was absent in the meeting. Therefore, any resolution, related to 

him, taken in his absence violates the principles of natural justice. 

This case reached to the Court of Appeal where it was presided over by Lord 

Evershed M.R., Lord Justice Denning and Lord Justice Morris. The Court held that 

the Corn Porters’ Committee acted beyond its jurisdiction and the Committee was 

ordered to reinstante the plaintiff on conditions suggested by the Committee. 

However, the reasons behind reaching this conclusion were different for three judges. 

Lord Evershed M.R. and Lord justice Morris conformed to the same view and 

reasoned that the Committee was found to be guilty because of the existence of 

‘privity of contract’. It was observed that there was a contractual relation between the 

plaintiff and the Corn Porters’ Committee whereby the plaintiff submitted to the 

Committee’s jurisdiction regarding porting of corns and the Committee confirmed its 

jurisdiction only to the work connected to corn porting.  

However, Lord Justice Denning wanted to expand the common law principle of 

natural justice and observed that action of the Committee was ultra vires because the 
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principle of  ‘audi alteram partem’ was not followed and the decision was taken 

without having the plaintiff heard. Lord Evershed M.R. referred to natural justice but 

preferred to not give any concluding view on it and substantiate his reasoning with the 

help of the law of Contract.  

Ridge v. Baldwin89 is a significant case as it marks the shift in judicial attitude to 

ensure fairness in the sphere of administration. In this case Ridge, the appellant, was 

Chief Constable of County Borough of Brighton. He served the Brighton Police for 

thirty years. In 1957 Ridge was arrested for conspiring with two senior members of 

his force in order to obstructing the course of justice. In 1958 Watch Committee, the 

Police Authority, in a meeting resolved that Ridge should be dismissed from his duty. 

Ridge challenged this resolution on the ground that no notice of the same was given to 

Ridge and before dismissing him he was not heard by the appropriate authority. 

Donovan J. in the trial court acquitted Ridge but made a statement about Ridge which 

included misconduct on part of Ridge, the appellant. The appellant was then indicted 

on the ground of corruption but later on was acquitted. 

This case reached the House of Lords where the case was presided over by Lord Reid, 

Lord Evershed, Lord Morris of Broth-y-Gest, Lord Hodson and Lord Devlin. The 

appellant maintained that the dismissal of the appellant was contrary to the regulations 

laid down by the Police Act, 1919. The respondent contended that the incident was 

not covered under the Police Act, 1919. The issue in this case was whether there was 

a breach of rules of fairness or natural justice? In the Court of Appeal it was observed 

that no principle of natural justice was violated as the matter was related to 

administrative authorities. However, the House of Lords observed that the decision of 

the Court of Appeal was erroneous and Lord Reid made the following observations- 

The notion that definition of natural justice is broad is long outdate. Whenever, a 

body is in a position to effect rights of an individual it becomes the responsibility of 

that body to act judicially, and for this matter nobody can distinguish between what is  

administrative and judicial. 

 
89 Ridge v. Baldwin [1964] AC 40. 
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Lord Morris Broth-y-Gest stated that the essential requirement of natural justice is 

that before someone is condemned he is to have an opportunity to defend himself. To 

do so he must be aware of the charges and allegations made against him. 

Significance of Ridge v. Baldwin case is that it marks the development of British 

administrative law in relation to the principles of natural justice. This essential 

requirement of natural justice was reiterated in the Court of Appeal, espacially by 

Lord Denning, in several cases. However, The decision of the House of Lords in this 

case acts as a precedent in matters related to principle of natural justice especially the 

rule requiring hearing.  

● PROTECTION TO CIVIL RIGHTS VIS-À-VIS HUMAN 

RIGHT PROTECTION 

Civil right is guaranteed to any individual by virtue of his/her citizenship of a 

particular country. Human right is supposed to be fundamental for human being to be 

alive and is guaranteed to everyone by birth. Guarantee of civil rights are confined 

within the domestic law while guarantee of the basic human rights can not be 

confined within such strict legal framework. 

United Kingdom differs from other countries in that it does not have promulgated 

protection of  human rights in a written text format. The human rights of British 

citizens were protected, until the enactment of Human Rights Act, 1998, by the 

provisions of European Convention on Human Rights where the United Kingdom was 

the first signatory on 4th November, 1950. The english courts also restricted 

themselves from creating any positive rights while dealing with issues related to 

human rights violation. The Human Rights act, 1998 brought the provisions of the 

european Convention on Human Rights into domestic legislations and ensured better 

protection of human rights of British citizens.  

Util the enactment of the Human Rights Act, 1998 the rights of British Citizens were 

protected as negative liberty i.e. the rights of British Citizens were not a set of rights 

written in a ny text but the residue of liberties remained untouched by legislation 

enacted by the Parliament.90  

 
90 Chintan Chandrachud, balanced Constitutionalism, xxxi (OUP, New Delhi, 2017) 
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Prior to the enactment of the Human Rights Act, 1998 the court restricted itself from 

deciding any matter from the perspective of human rights violation. The case has to 

be decided strictly within the domestic legal regime. The domestic law decided on the 

issue of violation of civil rights. If the parties wanted to pursue with the issue of 

human rights violation then they had to approach the European Commission on 

Human Rights. The European Commission on Human Rights would file the matter 

before the European Court of Human Rights commonly known as Strasbourg court.  

Lord Denning stated that although the decision of the Strasbourg court was not 

binding upon the United Kingdom, the country has recognized its jurisdiction to the 

extent that cases from United Kingdom could be referred to it. Therefore, there could 

be occassions where the decision of the strasbourg court would differ from the 

decision of domestic courts of the United Kingdom. The judgment of Strasbourg court 

would not change the domestic legislation of the United Kingdom. Nevertheless, the 

same could bring pressure on the Parliament to change the law violative of civil rights 

and/or human rights.91 

Vine v. National Dock Labour Board92 involved unjust dismissal of an employee by 

the employer. This case was presided over by Viscount Kilmuir Lord Chancellor 

(L.C.), Lord Morton of Henryton, Lord Cohen, Lord Keith of Avonholm and Lord 

Somervell of Harrow of the House of Lords. Lord Justice Jenkins of the Court of 

Appeal (when the case was before the Court of Appeal) observed that when the 

master wrongfully  dismissed a servant that put an end to the contract. However, the 

wrongful dismissal gave rise to claim for damage. However, Lord Chancellor 

Viscount of the House of Lords observed that dismissal of the servant/ employee by 

the master/ employer from employment without any notice still effectively terminated 

the employment although amounted to ‘breach of contract’. A declaration that such 

dismissal was null and void would not be granted in this case and in any other case 

ordinary contract of employment. Lord Keith observed that the instant case did not 

involve any straightforward relation of master and servant but some administrative 

procedures. Neither Court of Appeal nor the House of Lords considered wrongful 

dismissal from employment as violation of human rights of the servant/ employee. 

 
91 Lord Denning, What Next in the Law, 287, (Aditya Books Pvt. Ltd. New Delhi, First Indian Reprint, 

1993). 
92 Vine v. National Dock Labour Board [1956] 3 All ER 939 
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Golder v. United Kingdom93 has its origin in an application filed against the 

government of United Kingdom of Great Kingdom before the European Commission 

of Human Rights. In 1965 Golder was convicted of rbbery with violence. He was 

imprisoned for fifteen years. In 1969 he was shifted to Parkhurst prison of Isle of 

Wight. On 24th October, 1969 a violent disturbance broke out in the recreation area of 

the prison. Prison officer, Mr. Laird got injured while quelling the disturbance. Later 

on Golder was declared guilty of assaulting prison officer in an interrogation 

conducted by police officers and was segregated from rest of the prisoners. However, 

Golder denied the allegation of assaulting the prison officer and sought to consult his 

counsel. Golder was refused permission by the Home Secretary to consult his counsel 

with a view to bringing the proceeding of libel against the prison authority, Mr. Laird. 

This case was presided over by chamber twelve member of the European Court of 

Human Rigfhts or Strasbourg Court, and they are Mr. G. Balladore Pallieri, President, 

Mr. H. Mosler, Mr. A. Verdross, Mr. E. Rodenbourg, Mr. M. Zekia, Mr. J. Cremona, 

Mrs. I. H. Pedersen, Mr. T. Vilhjálmsson, Mr. R. Ryssdal, Mr. A. Bozer, Mr. W. J. 

Ganshof van der Meersch, Sir Gerald Fitzmaurice. Mr. M.-A Eissen, Registrar and 

Mr. H. Petzold, Deputy Registrar were also present during the hearing along with 

twelve members of the Chamber. The Court in this case decided that denial of 

consultation with the counsel amounted to violation of right to fair trial guaranteed 

under Article 6, Cl. 1 of the European Convention on Human Rights. Clause 1 of the 

Article 6 ensured right to fair hearing to in order to ensure fair trial. Right to consult 

the counsel of someone’s choice was regarded as a significant factor of right to access 

to justice. It was also observed that everyone had right to fair trial until the countries 

were not abolishing the court system.  

Campbell and Fell v. United Kingdom94 is a significant case involving the issue of 

right to access the court to ensure fair administration of justice. Campbell was a 

United Kingdom Citizen born in Northern Ireland and resident of England. In 1973 he 

was convicted of various offences including conspiracy to rob, possession of firearms, 

robbery etc. During his ten years of imprisonment he was kept in several prisons. 

Father Patrick Fell was a United Kingdom citizen born in England and was a Roman 

Catholic Priest. He was convicted of offences including conspiracy to cause damages 

 
93 Golder v. United Kingdom [1979] 1 EHRR 524. 
94 Campbell and Fell v. United Kingdom 7819/77; 7878/77. 
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and to take part in violent activities in order to achieve political end. He was 

sentenced to twelve years of imprisonment and during his imprisonment he was kept 

in different prisons. Both of them kept in Albany prison where they witnessed 

inhuman treatment by the prison authorities. Both of them along with other inmates 

protested and while such violent demonstration some of the inmates sustained injury. 

Following these injuries inflicted by the prison authority which was also a proof of 

inhuman treatment both Campbel and Father Fell wanted to seek legal advice 

regarding their claim for personal injury. However, the right to seek legal and medical 

advice were not available to them. Moreover, Campbell was convicted by the Board 

of Visitors, Albany prison, of disciplinary charges which according to Campbell 

involved ‘criminal charges’ and he was convicted without having been granted the 

right of being heard. Campbell and Father Fell submitted application to the European 

Commission of Human Rights in 4th and 31st Macrh, 1973 respectively. The European 

Commission filed this case before the Strabourg court where it was presided over by 

the chamber of seven judges Mr. G. WIARDA, President,    Mr.J. CREMONA,   

 Mr. Thór VILHJÁLMSSON,    Mr. F. GÖLCÜKLÜ,    Sir Vincent EVANS,   

 Mr. R. MACDONALD,   Mr. C. RUSSO. Mr. M.-A Eissen, Registrar and Mr. H. 

Petzold, Deputy Registrar were also present during the hearing. Article 6 of the 

European Convention on Human Rights95 guarantees the right to fair trial. This 

Article laid down that nobody should be presumed to be guilty unless proved by the 

 
95Article 6 of the European Convention on Human Rights  Right to Fair Trial 

 1. In the determination of his civil rights and obligations or of any criminal charge against him, 

everyone is entitled to a fair and public hearing within a reasonable time by an independent and 

impartial tribunal established by law. Judgment shall be pronounced publicly but the press and public 

may be excluded from all or part of the trial in the interests of morals, public order or national security 

in a democratic society, where the interests of juveniles or the protection of the private life of the 

parties so require, or to the extent strictly necessary in the opinion of the court in special circumstances 

where publicity would prejudice the interests of justice.  

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty according 

to law.  

3. Everyone charged with a criminal offence has the following minimum rights:  

(a) to be informed promptly, in a language which he understands and in detail, of the nature and cause 

of the accusation against him;  

(b) to have adequate time and facilities for the preparation of his defence; 

 (c) to defend himself in person or through legal assistance of his own choosing or, if he has not 

sufficient means to pay for legal assistance, to be given it free when the interests of justice so require;  

(d) to examine or have examined witnesses against him and to obtain the attendance and examination 

of witnesses on his behalf under the same conditions as witnesses against him; 

 (e) to have the free assistance of an interpreter if he cannot understand or speak the language used in 

court. 
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law. The Chamber of seven judges unanimously declared that denial of hearing to 

Campbell amounted to violation of Article 6 Cl. (1) which guaranteed right to fair 

hearing. In case of denial to Father Fell meeting with his counsel in private amounted 

to violation of right to private and family life guaranteed under Article 8 of the 

European Convention on Human Rights.96 However, Mr. Vincent Evans observed that 

in Campbell case disciplinary charge and criminal charge were being mixed up and 

the charge by the Board of Visitors, Albany prison, against Campbell was a 

disciplinary charge and not the criminal charge. The United Kingdom government 

contended before the commission that the application of Campbell must not be 

considered since he could have applied for judicial review seeking writ of certiorari 

against the decision of Board of Visitors, Albany Prison. However, the Chamber of 

seven members also declined the plea made by the United Kingdom government that 

Campbell failed to exhaust all the remedies.  

Young, James and Webster v. United Kingdom97 originated out of a ‘closed shop’ 

agreement between the British Railways Board and three Trade Unions that 

employment under the British Railways Board was made subjected to membership of 

one of these three Trade Unions. The applicants i.e. young, James and Webster failed 

to comply with this condition which led to their termination of job. These three 

employees submitted an application before the Commission of the Human Rights 

stating that the dismissal due to failure to have membership of one of these three 

Trade Unions amounted to violation of human rights. This case was presided over by 

Chamber of twenty one members of the Strasbourg Court. The members presiding 

over this case were Mr. G. WIARDA, President, Mr. R. RYSSDAL, Mr. M. ZEKIA, 

Mr. J. CREMONA, Mr. Thór VILHJÁLMSSON, Mr. W. GANSHOF VAN DER MEERSCH, 

Mrs. BINDSCHEDLER-ROBERT, Mr. D. EVRIGENIS, Mr. G. LAGERGREN, Mr. L. LIESCH, 

Mr. F. GÖLCÜKLÜ, Mr. F. MATSCHER, Mr. J. PINHEIRO FARINHA, Mr. E. GARCIA DE 

ENTERRIA,  Mr. L.-E. PETTITI, Mr. B. WALSH, Mr. SØRENSEN, Sir Vincent EVANS, 

Mr. R. MACDONALD, Mr. C. RUSSO, Mr. R. BERNHARDT. Mr. M.-A Eissen, Registrar 

 
96 Article 8 of the European Convention on Human Rights Right to respect for private and family life   

1. Everyone has the right to respect for his private and family life, his home and his correspondence.  

2. There shall be no interference by a public authority with the exercise of this right except such as is in 

accordance with the law and is necessary in a democratic society in the interests of national security, 

public safety or the economic well-being of the country, for the prevention of disorder or crime, for the 

protection of health or morals, or for the protection of the rights and freedoms of others. 
97 Young, James and Webster v. United Kingdom 7601/76; 7806/77. 
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and Mr. H. Petzold, Deputy Registrar were also present during the hearing besides 

twenty one members of the Chamber. The applicants submitted that the dismissal on 

the basis of the agreement amounted to violation of Article 9 of ECHR which 

guaranteed freedom of thought, conscience and religion, Article 10 which guaranteed 

freedom of expression and Article 11 which guaranteed freedom of assembly and 

association.98 The eighteen members of the Chamber (with dissenting opinion by 

Mr. Thór VILHJÁLMSSON, Mr. G. LAGERGREN, Mr. SØRENSEN) observed that there 

was violation of rights guaranteed under Article 11 of the ECHR. Article 11 of the 

ECHR guaranteed freedom to join trade union and form associations and no 

restriction except under the prescribed Law would be placed unless necessary. The 

dissenting opinion in this case pointed out that these rights were guaranteed under the 

international conventions and the United Kingdom was a signatory. However, every 

country reserved the right to enact domestic laws in conformity with their political 

and social ambience. The dissenting opinion considered the plea by the Solicitor-

General representing the Government that the ‘Closed Shop’ agreement in Britain was 

such that inclusion of this system within Article 11 of the ECHR would inevitably 

 
98 Article 9 of ECHR Freedom of thought, conscience and religion  

 1. Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to 

change his religion or belief and freedom, either alone or in community with others and in public or 

private, to manifest his religion or belief, in worship, teaching, practice and observance. 

 2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are 

prescribed by law and are necessary in a democratic society in the interests of public safety, for the 

protection of public order, health or morals, or for the protection of the rights and freedoms of others. 

Article 10 of ECHR  Freedom of expression  

1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions 

and to receive and impart information and ideas without interference by public authority and regardless 

of frontiers. This Article shall not prevent States from requiring the licensing of broadcasting, 

television or cinema enterprises.  

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to 

such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a 

democratic society, in the interests of national security, territorial integrity or public safety, for the 

prevention of disorder or crime, for the protection of health or morals, for the protection of the 

reputation or rights of others, for preventing the disclosure of information received in confidence, or for 

maintaining the authority and impartiality of the judiciary. 

Article 11 of ECHR  Freedom of assembly and association  

1. Everyone has the right to freedom of peaceful assembly and to freedom of association with others, 

including the right to form and to join trade unions for the protection of his interests. 

 2. No restrictions shall be placed on the exercise of these rights other than such as are prescribed by 

law and are necessary in a democratic society in the interests of national security or public safety, for 

the prevention of disorder or crime, for the protection of health or morals or for the protection of the 

rights and freedoms of others. This Article shall not prevent the imposition of lawful restrictions on the 

exercise of these rights by members of the armed forces, of the police or of the administration of the 

State. 
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require the United Kingdom government to make any reservation in regard to any of 

such right. Thus, the dissenting opinion in this case showed that the countries could 

enact their domestic laws in conformity with their political, social, religious policy 

despite being signatory of international instruments. This also expressed that the 

domestic courts were restricted from creating any positive right unless the right was 

provided by the United Kingdom Parliament.  

Campbel And Cosans v. United Kingdom99 was filed by the European Commission on 

Human Rights before the Strasbourg Court after the application filed by mothers of 

Campbel and Coasans challenging the corporeal punishment as a disciplinary 

measure. This case originated in Scotland and the application was filed in 1976 before 

the Commission of Human Rights.  In the application it was mentioned that corporal 

punishment as disciplinary measure was against the rights guaranteed under the 

European Convention on Human Rights (here-in-after mentioned as ECHR).100 This 

case was presided over by Mr. R. Ryssdal, the President, Mr. J. Cremona, 

Mr. Thor Vilhjalmsson, Mr. L. Liesch, Mr. L. -E Pettiti, Sir Vincent Evans, Mr. R. 

Macdonald. Mr. M.-A Eissen, Registrar and Mr. H. Petzold, Deputy Registrar were 

also present during the hearing. The ruling of the Strasbourg Court was delivered in 

1982 which raised significant legal questions regarding rights of children, students 

and parents in relation education. The Court observed that there was no instance of 

corporal punishment in this instant case, but it maintained that in case of occurrence 

of such incident of corporal punishment the Court would consider it as violation of 

Article 3 of the ECHR. The Commission of Human Rights accepted a friendly 

settlement of dispute between the mother of the girl who was beaten in school and the 

government of the United Kingdom. The Chamber of seven members of the 

Strasbourg Court considered Article 2 of the ECHR which guaranteed right to 

education. Therefore, the court observed that every person must be guaranteed right to 

education in conformity with their religious and philosophical conviction. 

Ahmad v. Inner London Education Authority101 involved religious freedom of 

individual at workplace. The plaintiff was a devoted Muslim who found it difficult to 

 
99 Campbel And Cosans v. United Kingdom Application No: 7511/76; 7743/76. 
100 Article 3 of the European Convention on Human Rights 

No one shall be subjected to torture or to inhuman or degrading treatment or punishment. 
101 Ahmad v. Inner London Education Authority [1978] QB 36. 
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co-ordinate his friday prayer and his scheduled classes as he was a teacher at school. 

He changed many schools to find out whether any authority would grant him time off 

for offering his prayer when he is on duty. However, almost all his employers refused 

to grant him time off time for offering his prayer. This suit was instituted by the 

plaintiff contending that denial of grant of extra time for prayer amounted to violation 

of human rights guaranteed under Article 9 of the European Convention on Human 

Rights.102 in the Court of Appeal of England and Wales this case was presided over by 

Lord Denning M.R., Lord Justice Alan Stewart Orr and Lord Justice Scarman. Lord 

Denning M.R. pointed out that the European Convention was not a part of the 

domestic law of England, under such circumstance the maximum the court could do 

was to see whether the decision was in conformity with the Convention provisions. 

However, Lord Denning M.R. also observed that the appellant, Ahmad before the 

Court of Appeal, knew about the school time before applying. Instead of taking a five 

days, from Monday to Friday, job and asking the employer Friday afternoon off for 

prayer, he could have taken up a job which would make him free for Friday afternoon 

prayer. Lord Denning also pointed out that any preferential treatment over the 

majority would not serve any good for minority community. Such preferential 

treatment on the basis of religion would effect the racial integration and might invoke 

discontent among the community with whom the minority community was working. 

Lord Justice Orr also opined that absence from school without leave during working 

hour would amount to breach of contract. Even though the headmaster could 

accommodate Mr. Ahmad’s absence due to prayer or very little difficulties would 

arise due to Mr. Ahmad’s absence due to prayer, but such preferential treatment 

would amount to an exception and was not part of the contract. 

Lord Scarman, dissenting with Lord Denning M.R., and Lord Justice Orr, observed 

that refusal of time off for prayer amounted to discrimination on the basis of religion. 

 
102 Article 9 of the European Convention on Human Rights Freedom of thought, conscience and 

religion 

1. Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to 

change his religion or belief and freedom, either alone or in community with others and in public or 

private, to manifest his religion or belief, in worship, teaching, practice and observance.  

2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are 

prescribed by law and are necessary in a democratic society in the interests of public safety, for the 

protection of public order, health or morals, or for the protection of the rights and freedoms of others. 
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Such discrimination was definitely not in conformity with the United Kingdom’s 

obligation with the European Convention on Human Rights. 

The appellant then submitted an application against the government of United 

Kingdom before the European Commission of Human Rights which launched the case 

before the European Court of Human Rights, commonly known as Strasbourg court. 

In Ahmad v. United Kingdom103 the Strasbourg court observed that the refusal by the 

employer to grant time off for prayer did not amount to violation of rights guaranteed 

under Article 9 of the Convention on Human Rights. The employee voluntarily 

accepted the job knowing about the time and its obligations and he also could easily 

oversaw that the job would prevent him from his Friday afternoon prayer. The right to 

freedom of religion guaranteed under Article 9(1) was not absolute and subjected to 

limitations mentioned under Article 9 (2) of the European Convention on the Human 

Rights. 

Sunday Times v. United Kingdom104 involved an issue of freedom of expression and 

access to information. Distillers Company marketed (1958-1961) a drug which was 

prescribed to pregnant women who later gave birth to deformed children. Suit was 

instituted around 1962 against Distillers Company for compensation claimed by 

seventy such parents who contended that deformities in their children were the direct 

effect of the drug sold by Distillers Company. The Sunday Times started a series of 

articles on this case in order to help parents to obtain more generous settlement. The 

Distillers Company filed a suit against the Sunday Times before the domestic court 

stating that the article published by the Sunday Times might adversely effect the 

outcome of the settlement process between the parents and the company. The 

company later on obtained an injunction issued by the House of Lords against the 

Sunday Times which refrained it from publishing any article on the settlement matter 

between parents and Distillers Company. The Sunday Times Publisher submitted an 

application before the Human Rights Commission contending that issuing of 

injunction against the news paper violated the right to freedom of expression 

guaranteed under European Convention on Human Rights. This case was presided 

over by chamber of twenty members before the Strasbourg court, and they are 

Mr. G. BALLADORE PALLIERI, President, Mr. G. WIARDA, Mr. H. MOSLER, 

 
103 Ahmad v. United Kingdom 4 EHRR 126. 
104 Sunday Times v. United Kingdom [1979-1980] 2 EHRR 245. 
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Mr. M. ZEKIA, Mr. J. CREMONA, Mr. P. O’DONOGHUE, Mrs. H. PEDERSEN, 

Mr. Thór VILHJÁLMSSON, Mr. R. RYSSDAL, Mr. W. GANSHOF VAN DER MEERSCH, Sir 

Gerald FITZMAURICE, Mrs. D. BINDSCHEDLER-ROBERT, Mr. D. EVRIGENIS, Mr. P.-

H. TEITGEN, Mr. G. LAGERGREN, Mr. L. LIESCH, Mr. F. GÖLCÜKLÜ, 

Mr. F. MATSCHER, Mr. J. PINHEIRO FARINHA, Mr. E. GARCIA DE ENTERRIA. Mr. M.-A 

Eissen, Registrar and Mr. H. Petzold, Deputy Registrar were also present during the 

hearing. The court in majority judgment with 11: 9 decided that injunction issued by 

the House of Lords was against the right to freedom of expression guaranteed under 

Article 10 of the Human Rights Convention. The chamber unanimously observed that 

the contention that injunction was not granted against any other news paper expect the 

Sunday Times did not constitute discrimination on the part of the House of Lords.105 

In Taylor v. Co-operative Retail Services106, the employee, Tailor was subjected to 

some pressure to join Trade Union Association which was legal under the domestic 

law of United Kingdom but violated rights guaranteed under the European 

Convention on Human Rights. The plaintiff’s complaint was dismissed in an action 

brought before the Employment Appeals Tribunal. The Court of Appeal upheld the 

decision of the Employment Appeals Tribunal and the plaintiff was wrongfully 

dismissed from his employment for not joining Trade Union Association. The Court 

of Appeal decided the case under the domestic law which justified the dismissal. 

However, the Court made an observation that the pressure to join Trade Union 

Association and subsequent dismissal for failing to join such amounted to violation of 

rights guaranteed under the European Convention on Human Rights. Had the plaintiff 

gone to the European Commission on Human Rights, the plaintiff would have 

definitely won the case. However, this road to justice is long. 

In the area of human rights protection the trend until the enactment of Human Rights 

Act, 1998 in the United Kingdom shows that the Judiciary restricted itself from 

creating any positive right in favour of citizens. All most all the significant cases 

involving human rights violation was instituted before the Strasbourg Court through 

the European Commission of Human Rights. The domestic Courts try any case having 

 
105 Article 14 of the European Convention on Human Rights  Prohibition of discrimination 

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without 

discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, 

national or social origin, association with a national minority, property, birth or other status. 
106 Taylor v. Co-operative Retail Services 1982 Indus. Cas. R. 600. 
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any human rights violation angle within a very strict domestic law. The formal legal 

rule of the country decided the outcome of the case. In most of the cases it could be 

found that the Judiciary dealt with the case under a different law if it was possible and 

avoided the human rights violation perspective. This exhibits a trend of legal 

formalism where the court functions within a strict rule provided by the legislature. 

Formalists maintained that judging is a strictly rule-bound activity and non-legal rules 

have less significance in the outcome of the case. This kind of judgment may not be 

deductive or logical at times but rule-bound and predictable nonetheless. 

This rule-bound judgment by the court especially in cases involving human rights 

violation gave rise to the demand of ratifying the European Convention on Human 

Rights and bringing the same into the domestic Law. However, the Human Rights 

Act, 1998 was not the first attempt to enact a bill of rights in the United Kingdom. 

The first bill regarding Human Rights was introduced by Sir Edward Gardner, 

Member of Parliament representing Conservative Party, in 1987. Two bills were 

introduced in 1994 and 1996 by Lord Lester, a Liberal Democrat MP. However, the 

fourth attempt that is the Human Rights Act, 1998 successfully brought the provisions 

of European Convention on Human Rights into domestic laws.107 

In Malone v. Metropolitan Police Commissioner108 involved the matter of lawfulness 

of telephone tapping of the plaintiff where the defendant accepted interception of 

accused’s telephonic conversation under the order of the Secretary of State. This case 

was instituted before the Crown’s court and reached to the Chancery division of the 

High Court where Sir Robert Megarry V.C.109 Malone, the plaintiff  before the High 

Court, contended that telephone tapping amounted to violation of his civil rights. Sir 

Megarry V.C. in this case observed that any regulation of such matter was a matter of 

the Parliament to look into and not the subject matter of the court. This matter sought 

a definite legislation in this field and in the absence of any particular legislation the 

court could not determine the right of the plaintiff and therefore, the violation of the 

same. The court, for the justice and common sense, pointed out that the plaintiff must 

have such right, however, creating a new law was considered to be not a function of 

the court. It was obserevd that extension of the existing legislative provisons was 

 
107 Chintan Chandrachud, Balanced Constitutionalism, xxxii-xxxiii, (OUP, New Delhi, 2017) 
108 Malone v. Metropolitan Police Commissioner [1979] EWHC 2 (Ch). 
109 V.C. means Vice Chancellor of Chancery Division of the High Court. 



404 
 

something and creation of new right was something else. Therefore, the court 

observed that no right of the plaintiff was violated by the government because there 

was no liability upon the government by way of legislation. This case later on was 

instituted before the european Court of Human Rights as Malone v. United 

Kingdom.110  

Malone v. United Kingdom was presided over by Mr. G. WIARDA, President, 

Mr. R. RYSSDAL, Mr. J. CREMONA, Mr. Thór VILHJÁLMSSON, Mr. W. GANSHOF VAN 

DER MEERSCH, Mrs. D. BINDSCHEDLER-ROBERT, Mr. D. EVRIGENIS, 

Mr.G. LAGERGREN, Mr. F. GÖLCÜKLÜ, Mr. F. MATSCHER, Mr. J. PINHEIRO FARINHA, 

Mr. E. GARCÍA DE ENTERRÍA, Mr. L.-E. PETTITI, Mr. B. WALSH, Sir Vincent EVANS, 

Mr. R. MACDONALD, Mr. C. RUSSO, Mr. J. GERSING and Mr. M.-A Eissen, Registrar 

and Mr. H. Petzold, Deputy Registrar before the European Court of Human Rights. 

The court unanimously declared that there was violation of right to respect for private 

and family life as guaranteed under Article 8 of the Convention.111 The applicant, 

Malone, has also contended before the Human Rights Court that there was violation 

of Article 13 of the Convention which guaranteed right to effective remedy. Article 13 

of the Convention laid down that for violation of rights and freedoms guaranteed 

under the European Convention on Human Rights the victims could seek effective 

remedy before the national authority notwithstanding that the violation had been 

committed by individual in official capacity. The Court in 16:2 majority declared that 

the decision of the Chancery division of the High Court of England and Wales in 

Malone v. Metropolitan Police Commissioner amounted to violation of Article 13 of 

the Convention. 

Her Majesty’s Attorney General v. Guardian Newspaper Ltd.112 is a significant case 

involving the common law principles. A retired secret service employee sought to 

publish his memoirs from his employment as secret service agent under the British 

Crown. The British Government sought to restrain such publication in Australia 

 
110 Malone v. United Kingdom [1984] 7 EHRR 14. 
111 Article 8 of the European Convention on Human Rights Right to respect for private and family life  

1. Everyone has the right to respect for his private and family life, his home and his correspondence.  

2. There shall be no interference by a public authority with the exercise of this right except such as is in 

accordance with the law and is necessary in a democratic society in the interests of national security, 

public safety or the economic well-being of the country, for the prevention of disorder or crime, for the 

protection of health or morals, or for the protection of the rights and freedoms of others. 
112 Her Majesty’s Attorney General v. Guardian Newspaper Ltd [1990] 1 AC 109. 
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where the ex-employee of secret service was residing. This case reached the House of 

Lords where the same was presided over by Lord Goff of Chieveley, Lord Hutton, 

Lord Hobhouse of Woodborough, Lord Griffith, Lord Jauncey.  

The Bench in his case decided that the ex employee of secret service owed a duty to 

confidentiality to the Crown. Three principles for such right of confidentiality were 

devised by the House of Lords. These three principles were- 

i. Principle of confidentiality applies only to information which is highly 

confidential. Once such information is accessible by common people 

the principle of confidentiality does not apply, 

ii. Second limiting principle is that principle of confidentiality does not 

apply to useless information. Thus, there has to be something very 

serious when the memoir by the ex employee of secret service is 

sought to restrain from circulating information peculiar to his 

employment. 

iii. The third principle of confidence is that there is a public interest that 

some information must be kept confidential. Disclosure of information 

could be done where the public interest favours such disclosure.  

The court also observed that often the confidential information was exploited by a 

third party. Therefore, the ex-employee of secret service was under duty to keep some 

of the information confidential, however, the publishing house proposing to publish 

his memoir was under no obligation to adhere to such principle of confidentiality. The 

Bench restrained the publication of such book in the United Kingdom, however, the 

same was published in the United States of America. The Bench also observed that 

the publication of ‘Spycatcher’ (the name of the book written by Peter Wright, the ex-

employee of secret service) was against public interest and was in breach of duty of 

confidence which Peter Wright owed to the British Crown. Therefore, under such 

circumstances if ‘Spycatcher’ still be published in the United Kingdom the court of 

the United Kingdom would not be able to provide any copyright protection to the 

publisher. This common law principle, as stated by the House of Lords, was well in 

compliance with the right of freedom of expression guaranteed under Article 10 of the 

Convention on Human Rights. Article 10 of the convention seeks to limit the freedom 
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of expression on the grounds which include confidentiality, national integrity, public 

interest, etc.113 

A.D.T. v. United Kingdom114 originated in an application against the United Kingdom 

government before the European Commission of Human Rights under the European 

Convention on Human Rights. The applicant was a practicing homosexual, who was 

arrested after his home was searched by the Police on 1st April, 1996. The police 

authority seized some photographs and video tapes which disclosed homosexual 

activity with some other men, and the same was penalized under the Sexual Offences 

Act, 1956 as gross indecency. The applicant was produced before the trial court which 

ordered for his conditional discharge and destruction of all the videotapes and 

photographs disclosing homosexual activities. The applicant instead of filing an 

appeal, as the domestic legislation was quite clear on this matter, preferred to file an 

application before the European Commission of Human Rights. The commission 

placed this case before the Strasbourg court where the same was presided over by Mr 

J.-P. COSTA, President, Mr W. FUHRMANN, Mr L. LOUCAIDES, Mr P. KūRIS, 

Sir Nicolas BRATZA, Mrs H.S. GREVE, Mr K. TRAJA, judges, and Mrs S. 

DOLLé, Section Registrar.  

The applicant contended that his trial before the domestic court was gross violation of 

his convention right to privacy guaranteed under Article 8 of the European 

Convention on Human Rights.115 The government of the United Kingdom contended 

 
113 Article 10 of ECHR  Freedom of expression  

1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions 

and to receive and impart information and ideas without interference by public authority and regardless 

of frontiers. This Article shall not prevent States from requiring the licensing of broadcasting, 

television or cinema enterprises.  

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to 

such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a 

democratic society, in the interests of national security, territorial integrity or public safety, for the 

prevention of disorder or crime, for the protection of health or morals, for the protection of the 

reputation or rights of others, for preventing the disclosure of information received in confidence, or for 

maintaining the authority and impartiality of the judiciary. 
114 A.D.T. v. United Kingdom (2001) 31 EHRR 33.  
115 Article 8, European Convention on Human Rights 

Right to respect for private and family life  

1. Everyone has the right to respect for his private and family life, his home and his correspondence. 

 2. There shall be no interference by a public authority with the exercise of this right except such as is 

in accordance with the law and is necessary in a democratic society in the interests of national security, 

public safety or the economic well-being of the country, for the prevention of disorder or crime, for the 

protection of health or morals, or for the protection of the rights and freedoms of others 
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that interference with the right of the applicant was reasonable to upheld morality and 

protection of rights and freedoms of others. The applicant emphasized that he 

undergone trial not because he video taped sexual activity but for the homosexual 

activity itself which was done within the closed door. The applicant also complained 

of violation of Article 14 of the Human Rights Convention which prohibited any 

discrimination on the ground of race, sex, colour, language, religion, political or any 

other opinion, national or social origin, association with national minority, property, 

birth or other status. The Grand Chamber of Strasbourg court declared that there was 

violation of rights guaranteed under Article 8 of the Convention. However, there was 

no need to bring Article 14 of the Convention. The Court, therefore, recognized that 

penalizing homosexuality was violative. This judgment is definitely a significant one 

in protection of rights of LGBTQ community. However, the roadmap of protection of 

rights of LGBTQ was laid down in Dudgeon v. United Kingdom.116 Almost nineteen 

years before the judgment of A.D.T. v. United Kingdom117 the Grand Chamber of 

Strasbourg court recognized rights of LGBTQ community and set a legal precedent 

for Council of Europe requiring that no member state could criminalize male and/or 

female homosexual behaviour. 

In India the first case regarding the protection of rights of LGBT community was Naz 

Foundation v. Government of NCT Delhi in 2009.118 The judgment delivered by the 

High Court of Delhi in this case was in line with the judgment of European Court of 

Human Rights (Strasbourg Court). The European Court of Human Rights recognized 

the conflicting interests in the European region and tried to resolve the conflicting 

interest with the help of law. This manifested the growth of Socialist school of 

jurisprudence which explained the purpose of law as a tool for balancing the 

conflicting interests in society. However, the domestic courts still dealt with a case 

under strict rule laid down by the Parliament. However, this trend of interpretation 

and dealing with a case was changed in the United Kingdom, especially in England 

and Wales, keeping pace with some changes brought about by United Kingdom’s 

membership in the European Union and passage of the Human Rights Act, 1998. 

 
116 Dudgeon v. United Kingdom, (Application No. 7525/ 76), This case was originated in Northern 

Ireland. The researcher is dealing with cases originating in England and Wales. Therefore, this case is 

not dealt in detail. 
117 A.D.T. v. United Kingdom (2001) 31 EHRR 33.  
118 Naz Foundation v. Government of NCT Delhi WP (C) No. 7455/2001. 
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1950-1973 is considered as ‘Golden Age’ for the Europe by historians because 

Europe was able to reconstruct post World  War II. From 1945-1950 European 

countries witnessed bloody wars between neighbouring countries which definitely 

obstructed their political, social and economic growth. Therefore, European countries 

desired unification and integration. The Cold War between Soviet Russia and the 

United States further solidified the prospect of European integration. The protest 

against communist regime in Hungary was suppressed violently by the Soviet Russia 

in 1956. In the process of political and economic integration of European countries, 

six countries i.e. Belgium, France, Germany, Italy, Luxembourg and Netherlands 

were first to join and form the European Union in 1950.  

The united Kingdom made its first application to join the European Union in 1961 

during the tenure of Mr. Harold Macmillan, a member from Conservative party, as 

Prime Minister of the United Kingdom. However, this application was vetoed by 

France. In 1967 during the Prime Ministership of Harold Wilson, from Labour party, 

the application of the United Kingdom to join the European Union was vetoed again 

by France. However, in the third attempt again during the Prime Ministership of 

Harold Wilson of Labour Party ascent was given in 1969 from United Kingdom 

membership in the European Union.119 Finally in 1973 the United Kingdom was 

included as the member of European Union. 

The legal and political developments in the United Kingdom reshaped the concept of 

parliamentary sovereignty. The judicial review was also limited to review of only 

administrative action. Legislations enacted by the Parliament was mostly left 

untouched as the established principle did not allow judiciary to review the 

parliamentary enactments. Therefore, any right which was not acknowledged in any 

parliamentary legislation could not be given effect by the judiciary. In United 

Kingdom besides parliamentary enactments common law principle was also 

established acknowledging rights of citizens. United Kingdom was also a member of 

Council of Europe which was established in 1949 i.e. post World War II for ensuring 

protection of human rights and uphold rule of law in member states. The 47 members 

of Council of Europe entered into European Convention on Human Rights which 

guaranteed some significant human rights to citizens of member states. Post World 

 
119 Membership of United Kingdom to the European Union. 
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War II the establishment of Council of Europe was significant step in ensuring 

protection of human rights. The members states were obligated to guarantee the 

convention rights within their respective territory. However, in the United Kingdom 

the Convention on Human Rights was not ratified which meant that the convention 

rights were not brought into domestic legislation. This was one of the reasons for 

conflicted decisions between the domestic court of the United Kingdom and the 

European Court of Human Rights on issues related to violation of civil rights and 

human rights.  

Post accession of the  United Kingdom  into the European Union in 1973120 the courts 

in the United Kingdom started disapplying UK law that conflicted with EU law. 

Moreover, as a member of Council of Europe the United Kingdom was under 

international obligation to bring domestic law in compliance with the international 

conventions. This widened the scope of the UK judicial review of parliamentary 

enactment and UK judiciary started considering judgments of Strasbourg Court 

(European Court of Human Rights) for protection of rights of citizens. Following the 

devolution settlements121 the Westminster Parliament, by convention, did not legislate 

on devolved subjects without the consent of the relevant devolved legislature.122 

Nonetheless, it was only after the enactment of the Human Rights Act, 1998 the UK 

judiciary widened its scope of scrutinizing the parliamentary enactments and the 

judgments were in compliance with the international obligations.  

Professor Richard Gordon QC123 observed that the enactment of the Human Rights 

Act, 1998 provides for a constitutional basis for the court’s function in judicial 

review. No longer the court is required to search for a solution to the fictional 

 
120 The accession of the United Kingdom into the European Union was completed by virtue of the 

European Communities Act, 1972. 
121 In the United Kingdom, devolution is the Parliament of the United Kingdom statutory granting of a 

greater level of self-government to the Scottish Parliament, the Welsh Parliament, the Northern Ireland 

Assembly and the London Assembly and to their associated executive bodies the Scottish Government, 

the Welsh Government, the Northern Ireland Executive and in England, the Greater London 

Authority and combined authorities. 

Devolution differs from federalism in that the devolved powers of the subnational authority ultimately 

reside in central government, thus the state remains, de jure, a unitary state. Legislation creating 

devolved parliaments or assemblies can be repealed or amended by central government in the same 

way as any statute. 
122 Chintan Chandrachud, Balanced Constitutionalism, xxxiv-xxxvi, (OUP, New Delhi, 2017). 
123 Richard Gordon is a leading Barrister in the field  of administrative law, Constitutional law, EU law, 

Human Rights and Civil Liberties.  
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question of what parliament would consider in a given situation. The court will no 

longer be in dilemma while giving effect to convention rights within the territory of 

the United Kingdom.124 

Section 3 of the Human Rights Act, 1998 requires the Act to be read, so far as 

possible, consistently with the convention rights. If there is any inconsistency between 

the provision of the legislation and the convention right section 4 of the Human 

Rights Act, 1998 empowers the court to make declaration of incompatibility.125 The 

declaration of imcompatibility would not render the very section or the whole 

legislation void, rather, it would leave it to the Parliament and the government as to 

whether and how to address the inconsistency. The parliament or the government can 

response in two ways to any declaration of incompatibility (which has been called as 

 
124 Alexander Horne, Judicial Review: A Short guide to Claim in the Administrative Court, Library, 

House of Commons ( published on 28.09.2006) 
125 Section 3 of the Human Rights Act, 1998 Interpretation of legislation.  

(1) So far as it is possible to do so, primary legislation and subordinate legislation must be read and 

given effect in a way which is compatible with the Convention rights.  

(2) This section— (a) applies to primary legislation and subordinate legislation whenever enacted;  

(b) does not affect the validity, continuing operation or enforcement of any incompatible primary 

legislation; and  

(c) does not affect the validity, continuing operation or enforcement of any incompatible subordinate 

legislation if (disregarding any possibility of revocation) primary legislation prevents removal of the 

incompatibility. 

Section 4 of the Human Rights act, 1998 Declaration of incompatibility.  

(1) Subsection (2) applies in any proceedings in which a court determines whether a provision of 

primary legislation is compatible with a Convention right.  

(2) If the court is satisfied that the provision is incompatible with a Convention right, it may make a 

declaration of that incompatibility.  

(3) Subsection (4) applies in any proceedings in which a court determines whether a provision of 

subordinate legislation, made in the exercise of a power conferred by primary legislation, is compatible 

with a Convention right. 

 (4) If the court is satisfied— (a) that the provision is incompatible with a Convention right, and  

(b) that (disregarding any possibility of revocation) the primary legislation concerned prevents removal 

of the incompatibility, it may make a declaration of that incompatibility.  

(5) In this section “court” means— (a) the Supreme Court;] (b) the Judicial Committee of the Privy 

Council; 

(c) the Court Martial Appeal Court] ; (d) in Scotland, the High Court of Justiciary sitting otherwise 

than as a trial court or the Court of Session; (e) in England and Wales or Northern Ireland, the High 

Court or the Court of Appeal. (f) the Court of Protection, in any matter being dealt with by the 

President of the Family Division, the Chancellor of the High Court] or a puisne judge of the High 

Court.] 

 (6) A declaration under this section (“a declaration of incompatibility”)— (a) does not affect the 

validity, continuing operation or enforcement of the provision in respect of which it is given; and (b) is 

not binding on the parties to the proceedings in which it is made. 
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‘Space’ by Chintan Chandrachud in his book ‘Balanced Constitutionalism’)  and these 

are- 

i. Decisional space which addresses whether the Parliament and/ or the 

government is obliged to accept the declaration of incompatibility. The 

several options available in the decisional space are- 

⮚ Announcement that the declaration of incompatibility will be fully 

addressed, 

⮚ Announcement that the declaration of incompatibility will not be 

addressed at all. Under this option there may two situation, firstly, 

where the Parliament informs that the primary legislation is in 

compliance with the convention right and the court is wrong in 

assessing the legislation. Secondly, the court is found to be correct 

in declaring the incompatibility but the Parliament refuses to 

address the same. 

⮚ Announcement that the declaration of incompatibility will be 

addressed to some an extent, 

⮚ The declaration of incompatibility is refused to be acknowledged 

or is ignored by the Parliament or the government.  

ii. The other space is remedial space where the Parliament and/or the 

government focuses on the legal mode and substantive means by which 

such declaration of incompatibility will be addressed.126 

The Supreme Court of India is empowered by the Constitution of India to strike down 

any legislation wholly or to the extent of its inconsistency with the provisions of the 

Constitution. However, the judiciary of the United Kingdom is empowered by the 

Human Rights Act, 1998 to make declaration of incompatibility. Whether and how 

such declaration of incompatibility will be addressed is left to the parliament or the 

government. In India the power to strike down the constitutionally inconsistent 

legislation is with the highest appellate court i.e. the Supreme Court of India. 

However, the declaration of incompatibility is not only reserved with the Supreme 

Court of the United Kingdom. The power of declaring a legislation incompatible is 

entrusted with the High Court of each nation within the United Kingdom, Court of 

 
126 Chintan Chandrachud, Balanced Constitutionalism, 64-65, (OUP, New Delhi, 2017). 



412 
 

Appeal of each nation within the United Kingdom and the Supreme Court of the 

United Kingdom. The Human Rights Act, 1998 has empowered the courts in the 

United Kingdom review the legislation which was previously restricted only to 

judicial review of administrative discretions. However, Lord Denning in his ‘What 

Next In The Law’ commented that the convention rights should not be incorporated in 

the English law. One of the principle reason for this observation was that, according 

to Denning, the convention rights are framed in a style which is quite contrary to 

anything the english legal system is accustomed with. Denning predicted that there 

would be situations when the decision of the domestic court of the United Kingdom 

would be overruled by the Strasbourg court, and this would be unfortunate. English 

judges would decide a matter in the light of the circumstances prevailing in England, 

and that should not be overruled by any judge who did not have any knowledge of the 

circumstances of England.127 Therefore, he was of the opinion that let the Parliament 

have regard for decision of the Strasbourg court, but not so as to be subservient to it. 

Nevertheless, United Kingdom has incorporated the European Convention on Human 

Rights in n1998 by enacting the Human Rights Act, 1998. 

Another step towards ensuring impartial review of legislation was separating the 

highest appellate court of the United Kingdom from the House of Lords by enacting 

the Constitutional Reform Act, 2005. 

 R. (Alconbury Developments)  v. Secretary of State for the environment, Transport 

and the Regions128 involved a significant question of administrative and judicial 

function of the executive authorities. In this case the Secretary of State refused 

planning permission to Alconbury Developments without giving Alconbury 

Developments an opportunity of being heard. The Alconbury Developments then 

demanded for judicial review of the administrative action. It was also contended by 

the appellant that the administrative action of the Secretary of State amounted to 

violation of the right to fair trial guaranteed by the Article 6 of the European 

Convention on Human Rights. The Divisional Court made declaration of 

incompatibility regarding the Town and Country Planning Act, 1990, the Transport 

 
127 Lord Denning, What Next in the Law, 291, (Aditya Books Pvt. Ltd. New Delhi, First Indian 

Reprint, 1993) 
128 R. (Alconbury Developments v. Secretary of State for the Environment, Transport and the Regions 

[2001] 2 AC 295. 
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and works Act, 1992, the Highways Act, 1980 and the Land Acquisition Act, 1981. 

Finally this case reached the House of Lords for resolution. In the House of Lords the 

case was presided over by Lord Slynn of Hadley, Lord Nolan, Lord Hoffmann, Lord 

Clyde, Lord Hutton. The Secretary of State argued that it had the authority to be the 

policy maker and decision maker while acting in its administrative authority. The 

House of Lords observed that the demand of judicial review of administrative action 

was quite irrelevant in this case as there was a clear distinction between the role of the 

judiciary and the role of the administrative authorities. Moreover, the idea of  

proportionality or disproportionality of administrative decision and the extent to 

which the factual areas of decision taken by the administrative authority could be 

penetrated by the judicial review was also a significant question. Therefore, the court 

rejected the plea of judicial review of the decision of the Secretary of State refusing 

the planning permission. Lord Hutton observed that prior to the enactment of Human 

Rights Act, 1998 the English law on the decision making power of the administrative 

authorities while formulating policies were clear and the same has been laid down by 

Lord Greene M.R. in B. Johnson and Co. (Builders) Ltd. v. Minister of Health129 in 

1947. In the B. Johnson case Lord Greene M.R. observed that  

‘the administrative character in which he acts reappears at a later stage because, 

after considering the objections, which may be regarded as the culminating point of 

his quasi-judicial functions, there follows something which again, in my view, is 

purely administrative, viz, the decision whether or not to confirm the order. That 

decision must be an administrative decision, because it is not to be based purely on 

the view that he forms of the objection vis-à-vis the desires of the local authority, but 

is to be guided by his view as to the policy which in the circumstances he ought to 

pursue.’ 

Lord Clyde mentioned the observation of the Human Rights Court in Kaplan v. 

United Kingdom130 distinguishing between function of the administrative authority 

and judicial authority stating that  

‘a distinction must be drawn between the acts of a body which is engaged in the 

resolution of such a claim or dispute and the acts of an administrative or other body 

 
129 B. Johnson and Co. (Builders) Ltd. v. Minister of Health [1947] 2 All ER 395. 
130 Kaplan v. United Kingdom [1980] 4 EHRR 64. 
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purporting merely to exercise or apply a legal power vested in it and not to resolve a 

legal claim or dispute. Article 6(1) would not, in the Commission's opinion, apply to 

the acts of the latter even if they do affect 'civil rights'. It could not be considered as 

being engaged in a process of 'determination' of civil rights and obligations. Its 

function would not be to decide ('décidera') on a claim, dispute or 'contestation'. Its 

acts may, on the other hand, give rise to a claim, dispute or 'contestation' and article 

6 may come into play in that way’ 

The House of Lords overturned the decision of the Divisional Court and invalidated 

the declaration of incompatibility. 

R. (H). v. London North and East Region Mental Health Review Tribunal131 

highlighted the contradiction between the Conve4ntion nrights and the Mental Health 

Act, 1983. Under the Act of 1983 Mental Health Review Tribunal was established as 

an authority to look after the applications for admitting patients (including mentally 

disordered persons convicted of any crime) and take decisions regarding discharge of 

the same post treatment. In this case the appellant H was convicted of manslaughter in 

1988. He was ordered to be detained in a hospital and was subjected to special 

restriction under section 37 and 41 of the Mental Health Act, 1983.132 In 1999 the 

appellant filed an application before the Mental Health Review Tribunal regarding his 

discharge from the hospital. Section 72 and 73 of the Mental Health Act, 1983 placed 

burden upon the specially restricted patient to prove that he was not suffering from 

any mental disorder of such nature or degree which would render him detained.133 The 

appellant contended that- 

⮚ The compulsory detention of the patient by the Mental Health Review 

Tribunal was subjected to be legally challenged, 

⮚ The shifting of burden of proof upon the appellant to prove that he was 

not suffering from mental disorder anymore was violative of his rights 

 
131 R. (H). v. London North and East Region Mental Health Review Tribunal  [2002] QB 1 
132 Section 37 of the Mental Health Act, 1983 empowers the court to order for detention of any convict 

in a hospital for mental disorder proved before the court. 

Section 41 of the Act of 1983 empowers the court to restrict the discharge of mentally disordered 

convict from the hospital. 
133 Section 72 of the Mental Health Act, 1983 empowers the Tribunal to discharge patients. This 

section also lays down that the discharge of the patient is subject to satisfaction of the Tribunal that the 

patients requires no more treatment. 

Section 73 of the Act, 1983 empowers the Tribunal to discharge specially restricted patients.  
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guaranteed under Article 5 (1) and Article 5 (4) of the European 

Convention on Human Rights.134 

Before the Court of Appeal, England and Wales the case was presided over by Lord 

Phillips M.R., Lord Justice Kennedy and Lord Justice Dyson. The Bench rejected the 

leave to appeal to the house of Lords and declared that section 72 and 73 of the 

Mental Health Act, 1983 were in contradiction with the Right to Liberty and Security 

guaranteed under Article 5 of the European Convention on Human Rights. therefore, 

the Court of Appeal made a declaration of incompatibility which was addressed by 

the Parliament by bringing the Mental Health Act, 1983 (Remedial) Order 2001. This 

Remedial Order 2001 amended section 72 and 73 of the Mental Health Act, 1983 by 

shifting the burden of proof from the patient or specially restrcited person to the 

hospital authority. 

A. v. Secretary of State for the Home Department135 raised a question related to the 

legality of detention order issued by the United Kingdom government under the Anti 

Terrorism, Crime and Security Act, 2001. This case was filed by nine foreign 

 
134 Article 5 of the Convention guarantees Right to liberty and security. 

Section 5 (1) Everyone has the right to liberty and security of person. No one shall be deprived of his 

liberty save in the following cases and in accordance with a procedure prescribed by law:  

(a) the lawful detention of a person after conviction by a competent court;  

(b) the lawful arrest or detention of a person for noncompliance with the lawful order of a court or in 

order to secure the fulfilment of any obligation prescribed by law;  

(c) the lawful arrest or detention of a person effected for the purpose of bringing him before the 

competent legal authority on reasonable suspicion of having committed an offence or when it is 

reasonably considered necessary to prevent his committing an offence or fleeing after having done so;  

(d) the detention of a minor by lawful order for the purpose of educational supervision or his lawful 

detention for the purpose of bringing him before the competent legal authority;  

(e) the lawful detention of persons for the prevention of the spreading of infectious diseases, of persons 

of unsound mind, alcoholics or drug addicts or vagrants;  

(f) the lawful arrest or detention of a person to prevent his effecting an unauthorised entry into the 

country or of a person against whom action is being taken with a view to deportation or extradition. 

Section 5 (4) Everyone who is deprived of his liberty by arrest or detention shall be entitled to take 

proceedings by which the lawfulness of his detention shall be decided speedily by a court and his 

release ordered if the detention is not lawful. 

135 A. v. Secretary of State for the Home Department [2004] UKHL 56. 



416 
 

nationals in United Kingdom challenging their detention order by the U.K. 

government where eight foreign nationals were detained in December, 2001 and one 

foreign national was detained in February 2002. This detention order was made by the 

U.K. government on suspicion of the involvement of these nine foreign nationals in 

terrorist activities. However, no criminal charges were made against nine of them 

under the Anti Terrorism, Crime and Security Act, 2001. After being detained for a 

while two foreign nationals decided to go to their own country i.e. Morocco and 

France, while one of the December detainees was sent to a hospital on the ground of 

mental illness. One of the detainees was released on bail with strict conditions. Since 

no formal criminal charge was made and the detention was made only on the ground 

of suspicion, the detainees filed suit stating that such detention order was 

incompatible with the Article 5 and Article 14 of the European Convention on Human 

Rights.136 This case finally reached before the House of Lords where the same was 

presided over by Lord Bingham of Cornhill, Lord Nicholls of Birkenhead, Lord 

Hoffmann, Lord Hope of Craighead, Lord Scott of Foscote, Lord Rodger of 

Earlsferry, Lord Walker of Gestingthorpe, Baroness Hale of Richmond, Lord 

Carswell. Lord Bingham observed that the fact of this instant case was similar to the 

Chahal v. United Kingdom137 where Mr. Chahal, an Indian Sikh, was detained by the 

U.K. government on the ground that his activities as Sikh separatist became threat to 

the national security. During the detention period of Mr. Chahal the U.K. government 

decided to deport Mr. Chahal to which he objected on the ground that he would be 

subjected to inhuman torture in his home country if he was deported. Thus, the 

question before the Human Rights Court was whether the decision of deportation was 

legal after detaining Mr. Chahal for considerable period of time. Following was the 

observation made by the Human Rights Court in Chahal v. United Kingdom case 

(1996) 

Article 3 enshrines one of the most fundamental values of democratic society. The 

Court is well aware of the immense difficulties faced by States in modern times in 

protecting their communities from terrorist violence. However, even in these 

circumstances, the Convention prohibits in absolute terms torture or inhuman or 

degrading treatment or punishment, irrespective of the victim's conduct. Unlike most 
 

136 Article 5 of the European Convention on Human Rights guarantees Right to Liberty and Security. 

Article 14 of the European Convention on Human Rights prohibits discrimination. 
137 Chahal v. United Kingdom [1996] 23 EHRR 413. 
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of the substantive clauses of the convention and of Protocols Nos. 1 and 4, Article 3 

makes no provision for exceptions and no derogation from it is permissible under 

Article 15 even in the event of a public emergency threatening the life of the nation. 

The prohibition provided by Article 3 against ill-treatment is equally absolute in 

expulsion cases. Thus, whenever substantial grounds have been shown for believing 

that an individual would face a real risk of being subjected to treatment contrary to 

Article 3 if removed to another State, the responsibility of the Contracting State to 

safeguard him or her against such treatment is engaged in the event of expulsion. In 

these circumstances, the activities of the individual in question, however undesirable 

or dangerous, cannot be a material consideration. The protection afforded by Article 

3 is thus wider than that provided by Articles 32 and 33 of the United Nations 1951 

Convention on the Status of Refugees. 

Basing upon the decision of Chahal’s case the House of Lords in the A. v. Secretary of 

State for the Home Department declared some of the provision of the Anti Terrorism, 

Crime and Security Act, 2001 to be incompatible with Article 5 and Article 14 of the 

European Convention on Human Rights, insofar that it permitted detention of 

sespected international terrorists in a way discriminatory on the grounds of nationality 

and immigration status. Post the decision by House of Lords the United Kingdom 

Parliament replaced the impugned provisions of the Act of 2001 with ‘control order’ 

regime under the Prevention of Terrorism Act, 2005. 

R. (Hooper and others) v. Secretary of State for Work and Pensions138 dealt with 

issues related to discrimination between men and women in the payment to widow’s 

pension. This case also highlighted the discrimination in payment between widow’s 

payment and widowed mother’s allowance under the Social Security Contributions 

and Benefit Act, 1992. The four claimants were widower. The Social Security 

Contributions and Benefit Act, 1992 provides pension, payment or allowance both 

thw idow and widower. However, the State failed to make such payments after the 

deaths of the wives of claimants. It was contended by the claimants that failure to pay 

the correspondence amount by the Secretary State violated the Article 14 of the 

Convention on the Human Rights and section 6 (1) of the Human rights Act, 1998139. 

 
138 R. (Hooper and others) v. Secretary of State for Work and Pensions [2005] UKHL 29. 
139 Article 14 of the European Convention on Human Rights guaranteed right against discrimination. 
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The claimant also contended that according to the Human Rights Convention 

everyone is entitled to the same amount of pension, payment and allowance. 

However, the Human Rights Act, 1998 distinguished while making payments under 

the heads og pension and allowance. The Secretary of State argued that the State 

could do so by virtue of section 6 (2) of the Human Rights Act, 1998 which clearly 

laid down that discrimination was allowed in following circumstances- 

⮚ when the primary legislation directs such distinction and the authority could 

not act differently, 

⮚ when the provision of the primary legislation could not be read in harmony 

with the provisions of the European Convention on Human Rights.  

in 2003 the appeal was filed before the House of Lords from the decision of the Court 

of appeal and the suit was presided over by Lord Nicholls of Birkenhead, Lord 

Hoffmann, Lord Hope of Craighead, Lord Scott of Foscot, Lord Brown of Eaton-

under-Heywood.  

The Secretary State accepted that non-payment of pension or the payment to widower 

was violation of convention rights but the same could be done under the Human 

Rights Cat, 1992. Therefore, in the context of visible contradiction between the 

Convention and the domestic law the court had to decide whether the State had power 

to make categorization as per the domestic law. Lord Nicholls observed that the State 

could have paid the widow’s payment and/or widow’s pension but any deviation from 

that was permitted under section 6 (2) of the Human Rights Act, 1992.  

Lord Hoffmann pointed out that the Welfare Reform and Pensions Act, 1999 repealed 

the provisions of life long pension for widow or widowers under the Act of 1992. 

Therefore, the State was not breaching the provision of the Act of 1992 for very long 

period. The new Act of 1997 substituted the Widow’s payment by bereavement 

payment, the Widowed mother’s allowance by widowed parents allowance and 

widow’s pension by bereavement allowance payable for 52 weeks. Moreover, for the 

payment of any kind of allowance the preference was always given to the older and 

needier widows ‘as a preferred class’ than the younger one. The government also 

through various datas and surveys found out that many widows did not have children 
 

Section 6 (1) of the Human Rights Act, 1998 makes it unlawful for a public authority to act in 

contravention with the Convention on Human rights. 
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and also were employed. In this backdrop the government took the view that all the 

widows did not need support from the government for longer period of time. 

Moreover, bereavement payment was not allowed to men who ‘as a class’ did not 

satisfy to entitle the same. The European Court of Human Rights in Belgian Linguistic 

case140 allowed the member state to exercise it s discretion while formulating and 

implementing its social and economic policy. Therefore, in this backdrop Lord 

Hoffmann allowed the State to classify claimants of pension and allowance owing to 

the obligation of the State to give effect to the domestic law. 

A declaration of incompatibility was made by the Administrative Court at the first 

instance in this case on the aforementioned ground. However, the House of Lords 

observed that the sections contradicting the provisions of the European Convention on 

Human Rights were already amended by the Welfare Reforms and Pension Act, 1999. 

This amendment rendered the very issue irrelevant and therefore, the Parliament also 

did not respond to this declaration of incompatibility. 

R. (MH) v. Secretary of State for the Department of Health141 was instituted by 

mother of a patient, detained under the Mental Health Act, 1983. The patient was 

detained under the Act of 1983 for detailed assessment of mental condition. A dispute 

between the mother of the patient and the medical officer broke out over the treatment 

of the patient. Following this dispute an application was made by the hospital 

authority under section 29 of the Mental Health Act, 1983 before the country court 

seeking the court to appoint a social worker to act as a near relative during the period 

of treatment. Section 29 of the Mental Health Act, 1983 allowed the patient or any 

one on behalf of the patient to make an applicant regarding appointment of any 

individual to act as a near relative during the period of treatment.142 Section 29 (4) of 

 
140 Belgian Linguistic case [1968] 1 EHRR 252. 
141 R. (MH) v. Secretary of State for the Department of Health [2006] 1 AC 441. 
142 29 of the Mental Health Act, 1983 Appointment by court of acting nearest relative. 

(1) The county court may, upon application made in accordance with the provisions of this section in 

respect of a patient, by order direct that the functions of the nearest relative of the patient under this 

Part of this Act and sections 66 and 69 below shall, during the continuance in force of the order, be 

exercisable by the applicant, or by any other person specified in the application, being a person who, in 

the opinion of the court, is a proper person to act as the patient's nearest relative and is willing to do so.  

(2) An order under this section may be made on the application of- (a) any relative of the patient ; (b) 

any other person with whom the patient is residing (or, if the patient is then an in-patient in a hospital, 

was last residing before he was admitted) ; or (c) an approved social worker ; but in relation to an 
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the Mental Health Act, 1983 laid down that if any application was made under section 

29 (2) of this Act, 1983 then the period of detention would be extended till the final 

disposal of the application. Therefore, the mother of the patient requested that new 

application by the hospital seeking  new appointment of any individual to act as near 

relative for the purpose of the treatment would unnecessarily extend the stay of her 

daughter at the hospital. The Court of Appeal declared that section 29 (4) of the 

Mental Health Act, 1983 was incompatible with Right to Liberty and Security 

guaranteed under Article 5 of the European Convention on Human Rights. An appeal 

was filed before the House of Lords against the declaration of incompatibility issued 

by the Court of Appeal. Before the House of Lords this case was presided over by 

Lord Bingham of Cornhill, Lord Hope of Craighead, Lord Rodger of Earlsferry, 

Baroness Hale of Richmond, Lord Brown of Eaton-under-Heywood. The House of 

Lords overturned the Court of Appeal’s declaration of incompatibility on the ground 

that in this particular case the action of the hospital authority might be unnecessary. 

Section 29 (4) of the Act, 1983 could not be declared incompatible because a patient 

could not be discharged if any application related to her was pending for final disposal 

by the court. Therefore, it was observed by the House of Lords that the action or 

inaction of the administration of the hospital might be incompatible with the rights 

guaranteed under European Convention on Human Rights but not the Mental Health 

Act, 1983. 

R. (Sylviane Pierrette Morris) v. Westminster City Council and First Secretray of 

State143 highlighted discrimination of allocation of housing. Mrs. Morris came from 

Mauritus and had British origin. Mrs. Morris had UK Passport and she entered the 

United Kingdom in 2002 as a lawful visitor. However, her daughter did not have UK 

citizenship and therefore, subjected to immigration control within the meaning of 

Asylum and Immigration Act, 1996. Later on her daughter was given UK citizenship, 

but in 2002 for a while Mrs. Morris had to face homelessness because of her 

daughter’s legal status in United Kingdom. The Westminster Council had a housing 

scheme which Mrs. Morris tried to avail seeking the government to provide her 

 
application made by such a social worker, subsection (1) above shall have effect as if for the words " 

the applicant " there were substituted the words " the local social services authority ". 

143 R. (Sylviane Pierrette Morris) v. Westminster City Council and First Secretray of State [2006] 1 

WLR 505. 
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daughter with accommodation until the problem resolved. However, the Westminster 

Council informed that her daughter’s legal status precluded the Council and her 

daughter would have had a priority had she been a British citizen. Mrs. Morris filed a 

suit stating such scheme discriminating and the Administrative Court declared the 

provision of the Housing Act, 1996 that required prioritisation of child with British 

citizenship for accommodation as violative of Article 14 of the European Convention 

on Human Rights. Article 14 of the Convention prohibited discrimination on the 

ground of sex, race, colour, language, religion, political or other opinion, national or 

social origin, association with a national minority, property, birth or other status. An 

appeal was filed before the Court of Appeal where Lord Justice Keith observed that 

when a dependant child became subject to immigration control while her parents was 

not the Housing Act, 1996 could not establish a priority need for housing. The 

Westminster Council could refuse to provide housing assistance to the applicant on 

different grounds but could not prioritize on the basis of the citizenship of the child in 

need of accommodation. Therefore, the Court of Appeal also upheld the decision of 

Administrative Court and declared some of the provisions of the Housing Act, 1996 

incompatible with Convention rights. This declaration of incompatibility was 

addressed by the United Kingdom Parliament and the incompatible provision was 

substituted by the Housing and Regeneration Act, 2008. 

R. (Baiai) v. Secretary of State for the Home Department144 highlighted contradiction 

between the convention right to marry and the provision of Asylum and Immigration 

(Treatment of Claimants) Act, 2004 which required the person subjecting to 

immigration control to secure permission of Secretary of State before marriage. In 

order to prevent marriages of convenience the UK Secretary of State introduced a 

scheme under which some persons who were subjected to immigration control 

required permission before getting married. This scheme was introduced by virtue of 

Section 19 of the Asylum and Immigration (Treatment of Claimants) Act, 2004. The 

case was filed challenging this scheme of the UK government on the ground that it 

was violative of convention right to marry guaranteed under Article 12.145 Mr. Baiai 

and Ms. Trzcinska met in England and Wales in 2004 and started their relationship. 

 
144 R. (Baiai) v. Secretary of State for the Home Department [2009] 1 AC 287. 
145 Article 12 of the European Convention on Human Rights- Right to Marry  

Men and women of marriageable age have the right to marry and to found a family, according to the 

national laws governing the exercise of this right. 
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Mr. Baiai an Algerian citizen entered England and Wales illegally in 2002. He was 

given temporary admission by the immigration officer in 2005. Ms. Trzcinska was a 

Polish national who in 2004 came to work in the England and Wales following 

Poland’s accession in the European Union. The dispute arose when Mr. Baiai and Ms. 

Trzcinska wanted to marry and Mr. Baiai had to secure permission from the Secretary 

of State to marry. 

The Administrative Court declared section 19 (3) of the Asylum and Immigration 

(Treatment of Claimants) Act, 2004146 violative and incompatible with Article 12 

(Right to marry) and Article 14 (prohibition of discrimination) of the Human Rights 

Convention. This case was presided over by Lord Bingham of Cornhill, Lord Rodger 

of Earlsferry, Baroness Hale of Richmond, Lord Brown of Eaton-under-Heywood, 

Lord Neuberger of Abbotsbury in the House of Lords. The House of Lords agreed 

with the observation made by the lower courts, however, further added that all 

marriages celebrated by immigrants under control could not be termed as sham 

marriage. Undoubtedly, there were marriages of that kind where parties entered into 

marriage for convenience but this conclusion could not be drawn for all kind of 

marriages. Baroness  Hale  of  Richmond observed that Section 19 (1) of the Asylum 

and Immigration (Treatment of Claimants) Act, 2004 applied to all marriages which 

were to be solemnized on the authority of a Superintendent Registrar’s Certificate 

under the Marriage Act, 1949 where either of the party was subjected to immigration 

control.147 However, the same provision did not apply to marriages solemnized before 

the Church of England and Ecclesiastical Preliminaries. Therefore, the House of 

Lords observed that this provision discriminated between civil marriage and Anglican 

marriage. The House of Lords upheld the declaration of incompatibility. The United 

Kingdom Parliament addressed this declaration of incompatibility by bringing the 

 
146 Section 19 (3) of the Asylum and Immigration (treatment of Claimants) Act, 2004 

The superintendent registrar shall not enter in the marriage notice book notice of a marriage to which 

this section applies unless satisfied, by the provision of specified evidence, that the party subject to 

immigration control— (a) has an entry clearance granted expressly for the purpose of enabling him to 

marry in the United Kingdom, (b) has the written permission of the Secretary of State to marry in the 

United Kingdom, or (c) falls within a class specified for the purpose of this paragraph by regulations 

made by the Secretary of State. 
147 Section 19 (1) of the Asylum and Immigration (Treatment of Claimants) Act, 2004- Procedure for 

marriage 

This section applies to a marriage— (a) which is to be solemnised on the authority of certificates issued 

by a superintendent registrar under Part III of the Marriage Act 1949 (c. 76), and (b) a party to which is 

subject to immigration control. 
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Asylum and Immigration (treatment of Claimants) Act, 2004 (Remedial) Order, 2011. 

The Remedial order, 2011 removed the Certificate of Approval Scheme under the 

Act. 

In R. (Wright and Others) v. Secretary of State for Health148 the claimants filed this 

suit challenging the list of people, prepared by the Secretary of State, who were 

considered to be unsuitable to take care of vulnerable adults. The UK governments 

sought to protect children not only within their homes and educational institutions but 

also in places where they work. It was also recognized that adults who received 

special care at home or had been in care homes also required the similar kind of 

protection and treatment. The UK government had a system of listing names of such 

care giver. A separate list could also be made for people who were unsuitable to be a 

care giver. Listing of a person in unsuitable care giver meant that he/she could no 

longer work as care giver. The claimant pointed out that such listing of person 

unsuitable for care giving was done without any judicial hearing. The Administrative 

Court declared relevant provisions of Care Standards Act, 2000 incompatible with 

Article 6 guaranteeing Right to Fair Trial and Article 8 guaranteeing Right to respect 

for Private and Family life of the Human Rights Convention. The Court of Appeal 

overturned this declaration of incompatibility and finally the case reached the House 

of Lords. Before the House of Lords this case was heard by Lord Phillips of Worth 

Matravers, Lord Hoffmann, Lord Hope of Craighead, Baroness Hale of Richmond, 

Lord Brown of Eaton-under-Heywood. The House of Lords upheld the decision of the 

Administrative Court and declared section 82 (4) of the Care Standards Act, 2000 

incompatible with Convention rights. The United Kingdom Parliament addressed this 

declaration of incompatibility prior to the hearing before the House of Lords and 

enacted a new legislation the Safeguarding Vulnerable Groups Act, 2006 which did 

not include the system of provisional listing. Section 80- 89 of the Care Standards 

Act, 2000 were repealed by the Safeguarding Vulnerable Groups Act, 2006.  

R (Clift) v. Secretary of State for Home Department; R (Hindawi) v. Secretary of 

State for Home Department; R (Headley) v. Secretary of State for Home 

Department149 (three appeals) arose out of three somewhat different facts but 

 
148 R. (Wright and Others) v. Secretary of State for Health [2009] UKHL 3. 
149 R (Clift) v. Secretary of State for Home Department; R (Hindawi) v. Secretary of State for Home 

Department; R (Headley) v. Secretary of State for Home Department  [2007] 1 AC 484 
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presented a common question. The appellants were former or serving prisoners. It was 

alleged that there was discrimination against these appellants in case of early release 

of them. It was also informed that in their case the decision of early release was 

vested with the Secretary of State for Home Department and not with the court. 

Against this the appellants filed separate suits which were clubbed together and 

finally reached the House of Lords. In this case the respondent i.e. the Secretary of 

State was involved for early release of foreign nationals was violative and 

discriminatory. Section 46 and 50 (now repealed) of the Criminal Justice Act, 1991 

were challenged on discriminatory ground. Section 46 of the Act of 1991 categorized 

early release of foreign prisoners as special cases which could be transferred to Board 

under Section 50 of the Act of 1991 for any further decision regarding their release. 

This case presided over by Lord Bingham of Cornhill, Lord Hope of Craighead, Lord 

Hale of Richmond, Lord Carswell, Lord Brown of Eaton-under-Heywood. The House 

of Lords observed that any distinction between national and non-national prisoners 

regarding early release amounted to violation of Article 14 of the Human Rights 

Convention which prohibited unnecessary discrimination. Therefore the impugned 

provisions of the Criminal Justice Act, 1991 were declared incompatible. The UK 

Parliament addressed this declaration of incompatibility by repealing the impugned 

provisions but applied on a transitional basis to offences committed before 4th April, 

2005. Later on the UK Parliament enacted the Criminal Justice and Immigration Act, 

2008 which removed the incompatibility in these transitional cases as well.  

R (Black) v. Secretary of State for Justice150 challenged the discretionary power of the 

Secretary of state for Justice to reject the Parole Board recommendation regarding 

release of a prisoner on license. This judicial power of the administrative authority 

was challenged on the ground that when such recommendation was refused there had 

to be scope of hearing the reasons of refusal by the judiciary. Despite the declaration 

of incompatibility of section 35 of the Criminal Justice Act, 1991 with the Convention 

rights issued by the Court of Appeal the House of Lords held that the Secretary of 

State for Justice reserved the power to accept or refuse the Parole Board’s 

recommendation regarding release of prisoner on license. 

 
150 R (Black) v. Secretary of State for Justice [2009] UKHL 1. 
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R. (Nasseri) v. Secretary of State for Home Department151 challenged the provision of 

‘removal of assylum seeker to safe country’ mentioned in Schedule 3 of the Asylum 

and Immigration (treatment of Claimants) Act, 2004. The applicant after fleeing 

Afghanistan to Greece came to United Kingdom and sought asylum after a while. On 

failure of his application the United Kingdom government would deport the applicant 

to Greece from where he further would be deported to Afghanistan where the 

applicant would be subjected to inhuman torture. The Administrative Court declared 

the impugned provision of Schedule 3 of the Act of 2004 incompatible with Article 3 

of the Human Rights Convention which prohibited inhuman torture and degraded 

punishment. However, on appeal to the Court of Appeal the decision of the 

Administrative Court was overturned which then came before the House of Lords. 

Before the House of Lords the case was presided over by Lord Hope of Craighed, 

Lord Hoffmann, Lord Scott of Foscote, Lord Brown of Eaton-under-Heywood and 

Lord Neuberger of Abbotsbury. The House of Lords observed that when there was an 

complaint of human rights violation by an asylum seeker the complaint had to be 

examined judicially and not by the administrative authorities. It was also observed 

that Schedule 3 had provided list of safe countries for removal of individuals seeking 

asylum before the United Kingdom government. Greece had been mentioned in the 

list of safe countries, however, the United Kingdom government did not guarantee 

any protection of human rights once the asylum seeker was deported to Greece. 

Therefore, the procedure in Greece for asylum seekers might be an international 

concern. Lord Hoffmann observed that a statutory provision was either incompatible 

with the Convention right or was compatible. The compatibility of the statute with the 

Convention right could not be depended on the how Greece would treat the asylum 

seeker after he was removed from the United Kingdom. Therefore, the House of 

Lords upheld the impugned provision of Schedule 3 of the Asylum and Immigration 

(treatment of Claimants) Act, 2004 and agreed with the Court of Appeal in 

overturning the declaration of incompatibility issued by the Administartive Court. 

R (F & Thompson) v. Secretary of State for Home Department152 highlighted an 

inconsistency between the Sexual offences Act, 2003 and the Article 8 of the 

European Convention on Human Rights. the Westminster Parliament enacted the 

 
151 R. (Nasseri) v. Secretary of State for Home Department [2010] 1 AC 1. 
152 R (F & Thompson) v. Secretary of State for Home Department [2010] UKSC 17. 
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Sexual Offences Act, 2003 with an objective of preventing and punishing the range of 

sexual offence. This Act contained detailed information in advance about change in 

address or foreign travel plans made by sexual offenders. In this instant case the two 

claimants, previously convicted and sentenced under the sexual offences under the 

Act of 2003,  were subject to indefinite requirement of notification of foreign travel 

plans under section 82 (1) of the Act of 2003. The claimants contended that indefinite 

requirement of notification was violative of Article 8 of the Human Rights 

Convention guaranteeing right to respect for private and family life. The Divisional 

Court made a declaration of incompatibility in this case which was further upheld by 

the Court of Appeal on the ground that lifelong requirement of notification without 

review process was disproportionate and breached the Convention rights. finally the 

case reached the Supreme Court of United Kingdom153 where the same was presided 

over by Lord Phillips, Lord Hope, Lord Rodger, Lady Hale and Lord Clarke. Lord 

Phillips (speaking for the majority) observed that if some of those who are subjected 

to lifetime notification does not pose any more threat then it is pointless in subjecting 

them to supervision or management or to the interference with their rights guaranteed 

in Article 8 of the Human Right Convention. Indeed subjecting them to such 

requirements can only impose unnecessary and unproductive burden upon the 

authorities. Thus, the House of Lords also upheld the declaration of incompatibility. 

The UK Parliament issued a remedial order i.e. the Sexual Offences Act, 2003 

(Remedial) Order, 2012. This remedial Order had been given retrospective effect 

which enabled existing offenders under indefinite notification requirements to make 

application for review. 

In T. v. Secretary of State for Justice154 the primary question before the Court of 

Appeal was whether the statutory scheme under the Police Act, 1997 which required 

enhanced Criminal Record Certificates issued by the Criminal Records Bureau for 

those working with people under 18 was compliant to Convention rights. The Court 

found the scheme disproportionate and made a declaration of incompatibility. The 

observation made by the Court of Appeal was that all kinds of crimes did not require 

 
153 The Constitutional Reform Act, 2005 formally established the Supreme Court of United Kingdom 

as the highest appellate court of the United Kingdom. The Supreme Court of United Kingdom assumed 

its function from 1st October, 2009 onwards. By virtue of the Constitutional Reform Act, 2005 the 

judicial function of the House of Lords was transferred to the Supreme Court of the United Kingdom. 
154 T. v. Secretary of State for Justice [2014] 3 WLR 96. 
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detailed disclosure and for disclosure specific offences must filtered out. The Court of 

Appeal also stated that it would not provide any suggestion as to how to do, rather it 

left the decision upon the Parliament as to what amendments to make. The Supreme 

Court confirmed the declaration of incompatibility. This incompatibility was removed 

by executive order after the judgment by the Court of Appeal but before the judgment 

of the Supreme Court. The impugned provisions were substituted by Rehabilitation of 

Offenders Act, 1974 (exceptions) Order, 1975 (Amendment) (England and Wales) 

Order, 2013. 

The abovementioned cases have shown that the enactment of Human Rights Act, 

1998 has definitely widened the scope of Judicial Review by the English courts. 

Judicial review of administrative action was already in practice but the Act of 1998 

introduced the judicial review of primary legislation. However, the English judiciary 

strictly followed the separation of power and while interpreting any legislation to find 

out whether the same was compliant to the European Convention on Human Rights 

and the court tried to not assume the role of law-making institution. In T.N. 

Godavarman case (1993) the role of the Supreme Court of India has turned out to be 

usurption of parliamentary authority. However, the English Court has restricted itself 

from taking any remedial measure after making any declaration of incompatibility and 

the remedial measure was left upon the Parliament to decide. Thus 1998 is the 

watershed year for the English legal system when the English Court was vested with 

the power of reviewing the primary legislations of the United Kingdom. However, 

this power was vested with the Supreme Court of India from the very inception of the 

adoption of the Constitution of India which was extensively used from post 1978 i.e. 

Maneka Gandhi case.155 

The English judiciary deliberately restricted itself from providing judge made laws. It 

is true that with the enactment of the Human Rights Act, 1998 the role of judges has 

been transformed from mere interpretation of legislation to review of legislation on 

the basis of the European Convention on Human Rights. Chintan Chandrachud in 

‘Balanced Constitutionalism’ has mentioned that there are three stages process of 

review. The first stage of reviewing legislation for compliance with rights entails an 

examination of whether the statutory provisions, according to ordinary principle of 

 
155 Maneka Gandhi v. Union of India AIR 1978 SC 597. 
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interpretation, are consistent with the rights in question. This stage involves a 

straightforward process of statutory interpretation based on settled common law 

principles. The second stage of interpretation arises when the court decides that the 

legislation, on ordinary principle of interpretation, is not compliant with fundamental 

rights. This is the stage where the Indian judiciary would bring the doctrine of 

‘reading down’ and/ or ‘severability in application’ to find out whether the legislation 

is in compliance with the Constitution of India. In case of the United Kingdom once 

the legislation is prima facie  found to be incompatible with the Convention rights 

then the court is tasked with deciding whether the legislation can be read compatibly 

with the Convention rights. Section 3 of the Human Rights Act, 1998 directs the court 

to read primary legislation and subordinate legislation in a manner that is compatible 

with the Human Rights Convention so far as possible.156 Section 3 of the Act of 1998 

enhances the influence of Convention rights in the process of interpretation. The third 

and final stage is if the legislation is found to be inconsistent with the Convention 

rights then the UK judiciary can make declaration of incompatibility. While in case 

inconsistency of legislation with the Constitutional provisions the Indian judiciary can 

strike down the whole legislation or the part of the legislation to the extent of its 

inconsistency.157  

Most European countries have set up special Constitutional courts that are empowered 

to review and set aside legislations inconsistent with the Constitution. This model of 

review of legislation is against the American model which empowers several courts to 

entertain constitutional issues. The European model of Constitutional review of 

legislation is the centralized system of review of legislation which is followed in 

Austria, Belgium, France, Germany, Italy, Luxembourg, Portugal and Spain. 

European countries following American model of Constitutional review of legislation 

 
156 3 of the European Convention on Human Rights. Interpretation of legislation.  

(1)So far as it is possible to do so, primary legislation and subordinate legislation must be read and 

given effect in a way which is compatible with the Convention rights. 

(2)This section—  

(a)applies to primary legislation and subordinate legislation whenever enacted; 

(b)does not affect the validity, continuing operation or enforcement of any incompatible primary 

legislation; and 

(c)does not affect the validity, continuing operation or enforcement of any incompatible subordinate 

legislation if (disregarding any possibility of revocation) primary legislation prevents removal of the 

incompatibility. 
157 Chintan Chandrachud, ‘Balanced Constitutionalism, 124-144, (OUP, New Delhi, 2017). 
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are Denmark, Sweden and Finland. Netherlands and United Kingdom do not have any 

system of Constitutional review of legislation. The Constitution of Netherlands has 

restricted the judges from setting aside legislation on Constitutional grounds. In the 

United Kingdom the Human Rights Act, 1998 empowers judges to make declaration 

of incompatibility. However, such declaration of incompatibility does not invalidate 

the legislation. Hans Kelsen supported this centralized model of Constitutional review 

of legislation which he thought gave more certainty and stability. According to Kelsen 

empowering all courts to review legislation would lead to divergent opinion on single 

issue which would not bring certainty and stability. Therefore, the158 Human Rights 

Act, 1998 empowered only the Supreme Court of the United Kingdom to make 

declaration of incompatibility.  

Thus, judges in the United Kingdom have interpreted within a strict rule so laid down 

by the Parliament which is similar to that of legal formalism. Legal formalism 

explains the role of judge as an interpreter of the legislation in accordance with 

uncontroversial principles or following the straightforward interpretation. The role of 

judges in United Kingdom, especially in England and Wales, has been largely 

influenced by United Kingdom’s membership of the Council of Europe in 1949 and in 

European Community in 1972. Council of Europe is an international organisation 

whose stated aim is to uphold human rights, democracy and rule of law in Europe. 

Belgium, Denmark, France, Ireland, Italy, Luxembourg, Netherlands, Norway, 

Sweden and the United Kingdom formed the Council of Europe by signing the Treaty 

of London in 1949. The members of Council of Europe signed international human 

rights treaty known as European Convention on Human Rights. This international 

human rights treaty imposed obligation upon all its members. For example, the 

judiciary of United Kingdom had to consider the provisions of  European Convention 

on Human Rights while dealing with human rights violation cases. Literal 

interpretation was followed by the English judiciary unless it created absurdity. 

Therefore, English Judiciary has, considerably, less scope of activism than the Indian 

judiciary. However, it would be completely wrong to say that there was no 

developments in English legal system attributed English judges. Lord Denning during 

his tenure as a Judge has given several judgments which have shaped the unchartered 

 
158 Victor Ferreres Comella, ‘The European Model of Constitutional Review of Legislation: Toward 

Decentralization?’, 2 (3), I*Con, 461-491 (2004). 
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area of common law. Lord Denning was the impetus behind the innovation of Public 

Interest Litigation concept from the locus standi principle which was later on adopted 

in India by Justice P.N. Bhagwati to ensure that technicalities of institution of suits do 

not restrict accessibility to justice. Simultaneously, because of clearly laid down 

domestic laws the decisions of  UK judiciary have often been found to be contrary to 

the European Convention of Human Rights, especially in human rights violation 

cases. Thus, often applications used to be submitted before the European Commission 

of Human Rights by the aggrieved party against the decisions delivered by the 

domestic courts.  

The Indian Judiciary, post 1978, emerged as one of the sources of laws in India. 

However, this was not the case for English judiciary, mostly, because the English 

judiciary has always maintained a distinction between the function of the judiciary 

and the parliament. This separation of power principle was reiterated in Wednesbury 

Principle where Lord Greene MR observed that judiciary could review the 

administrative action only  when the administrative authority did not act in 

accordance with the law laid down by the parliament.159  

The United Kingdom joined the European Community on 1st January, 1973 which 

later on is known as European Union160. This expansion of membership was 

completed after enactment of the European Communities Act, 1972. The European 

Community was essentially treaty-based and attempted to integrate various activities 

amongst the member states. One of the significant areas of integration under 

European Community was economic activities amongst members countries. The 

European Economic Community was set up in 1957 which facilitated international 

 
159 Associated Provincial Picture House Ltd. v. Wednesbury Corp [1948] 1 KB 223. 

160 The institutions of the European Union are the seven principal decision-making bodies of 

the European Union (EU). They are, as listed in Article 13 of the Treaty on European Union: 

● the European Parliament, 

● the European Council (of Heads of Government), 

● the Council of the European Union (of national Ministers, a Council for each area of 

responsibility), 

● the European Commission, 

● the Court of Justice of the European Union, 

● the European Central Bank and 

● the Court of Auditors. 

Institutions are distinct from advisory bodies to the European Union, and agencies of the European 

Union 
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https://en.wikipedia.org/wiki/Treaty_on_European_Union
https://en.wikipedia.org/wiki/European_Parliament
https://en.wikipedia.org/wiki/European_Council
https://en.wikipedia.org/wiki/Council_of_the_European_Union
https://en.wikipedia.org/wiki/European_Commission
https://en.wikipedia.org/wiki/Court_of_Justice_of_the_European_Union
https://en.wikipedia.org/wiki/European_Central_Bank
https://en.wikipedia.org/wiki/Court_of_Auditors
https://en.wikipedia.org/wiki/Advisory_bodies_to_the_European_Union
https://en.wikipedia.org/wiki/Agencies_of_the_European_Union
https://en.wikipedia.org/wiki/Agencies_of_the_European_Union
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trade amongst members countries of European Union. The Court of Justice of 

European Union was set up to ensure uniform application and interpretation of 

European Union Law, in cooperation with domestic courts of the member states of 

European Union. The European Union (EU)  is distinct from the European 

Convention on Human Rights (ECHR). However, both these regional Convention 

overlap and the ECHR principles are accepted by the EU as well. 

However, in 2016 through a referendum the United Kingdom decided to withdraw 

from the European Union membership. Prior to 2009 there was no scope for 

withdrawing membership from EU. However the Treaty of Lisbon in 2009 introduced 

this through Article 49 A which was later on incorporated in Article 50 of the Treaty 

of European Union.161 The withdrawing member state is required to give a notice of 

withdrawal to the Union and only after that the Union would conclude an agreement 

setting out an arrangement for the withdrawal of the membe state. However, the 

decision of the United Kingdom Government to withdraw from the European Union 

led to institution of a significant case i.e. R (Miller) v Secretary of State for Exiting 

the European Union.162 This case was instituted challenging UK government’s 

decision of withdrawal from the European Union for following reasons- 

 
161 Article 50 – Treaty on European Union (TEU).  

1. Any Member State may decide to withdraw from the Union in accordance with its own 

constitutional requirements.  

2. A Member State which decides to withdraw shall notify the European Council of its intention. In the 

light of the guidelines provided by the European Council, the Union shall negotiate and conclude an 

agreement with that State, setting out the arrangements for its withdrawal, taking account of the 

framework for its future relationship with the Union. That agreement shall be negotiated in accordance 

with Article 218 (3) of the Treaty on the Functioning of the European Union. It shall be concluded on 

behalf of the Union by the Council, acting by a qualified majority, after obtaining the consent of the 

European Parliament. 

3. The Treaties shall cease to apply to the State in question from the date of entry into force of the 

withdrawal agreement or, failing that, two years after the notification referred to in paragraph 2, unless 

the European Council, in agreement with the Member State concerned, unanimously decides to extend 

this period. 

4. For the purposes of paragraphs 2 and 3, the member of the European Council or of the Council 

representing the withdrawing Member State shall not participate in the discussions of the European 

Council or Council or in decisions concerning it.  

A qualified majority shall be defined in accordance with Article 238(3)(b) of the Treaty on the 

Functioning of the European Union.  

5. If a State which has withdrawn from the Union asks to rejoin, its request shall be subject to the 

procedure referred to in Article 49. 
162 R (Miller) v Secretary of State for Exiting the European Union [2017] UKSC 5. 
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a.  UK membership of this Union facilitated free movement of its citizens across 

the member states 

b. It also facilitated free trade and  

c. It generated employment opportunities for UK citizens.  

In this case the issue was what were the steps required to be fulfilled as a part of UK 

domestic law before initiation of the process of leaving European Union. it also 

included the question whether a formal notice of withdrawal could be given without 

prior legislation by the UK Parliament and assented by Her Majesty the Queen to that 

effect. Under the Constitutional arrangements of the United Kingdom following 

questions were brought before the Court- 

i. The extent of ministers’ power to effect changes in domestic law through 

exercise of their prerogative powers at the international level, and  

ii. Whether this withdrawal from Union would effect the relationship between the 

UK government and Parliament on the one hand and the devolved 

legislatures163 and administrations of Scotland, Wales and Northern Ireland on 

the other. 

The ministers of the UK Parliament enjoy power to enter into any treaty and also 

terminate the same without recourse to the Parliament. This is a prerogative utilized 

by the UK ministers while exiting from the European Union. However, ministers can 

not do anything which would otherwise effect the domestic law or would bring a 

change in the domestic law unless a Statute i.e. an Act of the Parliament empowers 

them to do so. This suit was instituted by Gina Miller and Deir De Santos before the 

Divisional Court of England and Wales against the Secretary of State for Exiting the 

European Union. The proceeding when came before the Court of Appeal was presided 

over by Lord Chief Justice Thomas, Lord Terence Etherton M.R. and Lord Justice 

Sales. The Court of Appeal delivered judgment against the Secretary of State’s action 

of withdrawal from the European Union. The judgment of this court was based on the 

 
163 Devolution is about how parliaments and governments make decisions. In the UK it means that 

there are separate legislatures and executives in Scotland, Wales and Northern Ireland. They have 

many powers to make laws and deliver public services. These are often called devolved powers. There 

is also the UK Parliament and UK Government. They retain some powers across the whole of the UK. 

These are often called reserved powers. 
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ground that Article 50 of the Treaty of European Union (TEU) could not lawfully be 

triggered without a statutory enactment as ministers could not claim prerogative 

powers if such power intended to bring changes in the domestic law.164 The court 

identified three types of rights and these are- 

i. First type of rights can be replaced by domestic legislation, for example, 

worker’s right, 

ii. The second category could be replicated if other countries co-operate, 

iii. The third category of rights could not survive exit from EU. 

It was held that all these rights were intertwined and exit from the European Union 

would be bound to effect all these categories of rights. 

This case came before the Supreme Court of the United Kingdom by way of an appeal 

by the Secretary of State for Exiting the European Union. Before the Supreme Court 

of the United Kingdom the case was presided over by eleven judges comprising of 

Lord Neuberger, President of UKSC, Lady Hale, Deputy President of UKSC, Lord 

Mance, Lord Kerr, Lord Clarke, Lord Wilson, Lord Sumption, Lord Reed, Lord 

Carnwarth, Lord Hughes and Lord Hodge. The majority decisions as declared by 

 
164 Article 50 – Treaty on European Union (TEU).  

1. Any Member State may decide to withdraw from the Union in accordance with its own 

constitutional requirements.  

2. A Member State which decides to withdraw shall notify the European Council of its intention. In the 

light of the guidelines provided by the European Council, the Union shall negotiate and conclude an 

agreement with that State, setting out the arrangements for its withdrawal, taking account of the 

framework for its future relationship with the Union. That agreement shall be negotiated in accordance 

with Article 218 (3) of the Treaty on the Functioning of the European Union. It shall be concluded on 

behalf of the Union by the Council, acting by a qualified majority, after obtaining the consent of the 

European Parliament. 

3. The Treaties shall cease to apply to the State in question from the date of entry into force of the 

withdrawal agreement or, failing that, two years after the notification referred to in paragraph 2, unless 

the European Council, in agreement with the Member State concerned, unanimously decides to extend 

this period. 

4. For the purposes of paragraphs 2 and 3, the member of the European Council or of the Council 

representing the withdrawing Member State shall not participate in the discussions of the European 

Council or Council or in decisions concerning it.  

A qualified majority shall be defined in accordance with Article 238(3)(b) of the Treaty on the 

Functioning of the European Union.  

5. If a State which has withdrawn from the Union asks to rejoin, its request shall be subject to the 

procedure referred to in Article 49. 
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eight judges along while judgments were delivered by Lord Carnwarth, Lord Hughes 

and Lord Reed separately. 

In a joint judgment of the majority, eight judges of the Supreme Court of the United 

Kingdom held that an Act of Parliament was required to authorized ministers to give 

Notice of the United Kingdom withdrawing from the European Union. Following are 

the reasons for this decisions- 

i. The European Communities Act, 1972 authorizes a dynamic process by 

which the European Union becomes the source of UK law and EU law takes 

precedence over the domestic law. Therefore, so long European 

Communities Act, 1972 is in force it will constitute EU law as an 

independent and overriding source of domestic law. It operates as partial 

transfer of law making power by the UK Parliament to EU institutions 

unless and until the Parliament decides otherwise. 

ii. It is well understood that the exit from EU by the UK will effect its domestic 

law thus this decision has to be taken through enactment of Statute. 

iii. The withdrawal from European Union means cutting off  EU as a source of 

domestic law of UK. This will bring change in the Constitution of the United 

Kingdom. Therefore, the UK Constitution requires this change and Notice of 

Withdrawal to be initiated by Parliamentary legislation. 

iv. The withdrawal from EU will also remove some of the rights enjoyed by UK 

citizens when UK was member of EU. Therefore, such change must also be 

brought through Parliamentary legislation. 

v. The European Communities Act, 1972 empowers the ministers to take part 

in EU law making process. However, the Act does not empower the 

ministers to withdraw from EU Treaty. Therefore, such withdrawal has to be 

affected through Parliamentary legislation. 

vi. Post 1972 i.e. after enactment of the European Communities Act, 1972 the 

introduction of Parliamentary controls in relation to decisions made by UK 

ministers at EU level relating to its competence or the law making process 
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are entirely consistent with the assumption that the United Kingdom can not 

withdraw from EU without having a Parliamentary legislation. 

Lord Reed in dissenting judgment observed, with which Lord Carwath and Lord 

Hughes also agreed, that the effect UK Parliament has given to EU law following 

enactment of European Communities Act, 1972 is conditional to United Kingdom’s 

membership of EU. EU does not impose any requirement or manifest any intention 

for UK”s membership of this Union. The decision of withdrawal from the Union is a 

prerogative power of the Crown which can be used unconditionally. 

The majority opinion takes into consideration the political aspect of the decision of 

withdrawal from the Union and its implications thereafter. However, in the majority 

opinion, judges preferred to confined themselves to the issue whether the Notice of 

Withdrawal can be issued without having a Parliamentary legislation to that effect. 

Lord Carnwath in his dissenting opinion observed that service of notice under Article 

50 (2) of the Treaty on European Union will only start a process of negotiation 

between the withdrawing country and the Union.165 The government of withdrawing 

country will be accountable to the Parliament for such negotiations. This process can 

not be completed without Parliament legislating on this matter. Post this judgment the 

UK government introduced European Union (Withdrawal) Bill on 13th July, 2017 

which has been nicknamed as ‘Great Repeal Bill’. This Bill was enacted as  European 

Union (Withdrawal) Act, 2018 and repealed the European Communities Act, 1972. 

The significant of this Bill is that once UK exits from the EU the EU law will no 

longer be applicable to UK. The EU law was no longer supreme than the UK 

domestic law as well following this Exit. This withdrawal of UK from EU has an 

implication upon the UK judicial system. The main concern was what would be the 

status of judgments of Court of Justice of European Union (hereinafter mentioned as 

CJEU) within the United Kingdom and whether the UK judiciary would be bound by 

the CJEU judgment anymore. Lady Hale in R (Miller) v Secretary of State for Exiting 

 
165 Article 50 – Treaty on European Union (TEU). 

2. A Member State which decides to withdraw shall notify the European Council of its intention. In the 

light of the guidelines provided by the European Council, the Union shall negotiate and conclude an 

agreement with that State, setting out the arrangements for its withdrawal, taking account of the 

framework for its future relationship with the Union. That agreement shall be negotiated in accordance 

with Article 218 (3) of the Treaty on the Functioning of the European Union. It shall be concluded on 

behalf of the Union by the Council, acting by a qualified majority, after obtaining the consent of the 

European Parliament. 
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the European Union.166 raised this concern and stated that-‘... one major concern that 

we have in the [Supreme Court], and probably throughout the judiciary, is that it 

should be made plain in statute what authority or lack of authority, or weight or lack 

of weight, is to be given to the decisions of the Court of Justice of the European Union 

after we have left, in relation both to matters that arose before we left and, more 

importantly, to matters after we leave. That is not something we would like to have to 

make up for ourselves, obviously, because it is very much a political question, and we 

would like statute to tell us the answer.’ 

The position of the UK government on this issue was that with the exit of UK from 

EU the jurisdiction of CJEU would also come to an end. However, there would be 

EU-derived laws operative in UK even post exit. Therefore, a common understanding 

has to be developed basing on the interpretation of EU-derived law pre and post exit 

and this would also maintain a certainty as well. To maximise certainty the UK 

judiciary would interpret the EU-derived laws referring CJEU judgments. Article 6 of 

the European Union (Withdrawal) Act, 2018 the EU-derived law and principles laid 

down  by CJEU will be applicable to United Kingdom so far as these are unmodified. 

However, the same does not bind the Supreme Court of the United Kingdom. This 

Article also clarified that ‘retained EU law’ includes EU-derived laws and case laws 

delivered by CJEU till the exit of UK from EU. Regarding post-exit case laws Article 

6 (1) and Article 6 (2) of the Act of 2018 have laid down that no tribunal and 

domestic judiciary of the United Kingdom shall be bound by the CJEU judgment. 

There it is left to the discretion of the domestic judiciary to consider CJEU judgment. 

Lord Neuberger in an interview with BBC has stated that If the Government] doesn't 

express clearly what the judges should do about decisions of the CJEU after Brexit, 

or indeed any other topic after Brexit, then the judges will simply have to do their best 

... But to blame the judges for making the law when Parliament has failed to do so 

would be unfair ..167.   

Brexit i.e. exit of Britain from EU ensured no more references of CJEU judgments by 

domestic courts post Brexit168. Regarding retained EU-derived laws the domestic 

 
166 R (Miller) v Secretary of State for Exiting the European Union [2017] UKSC 5. 
167 David Lloyd Jones, Brexit and the Future of English Law, 49, VUWLR (2018). 
168 The system of Reference has enabled CJEU to develop its principles uniformly amongst all the 

member states. It also ensured that EU law is applied unanimously and consistently amongst member 
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courts will be the sole authority to interpret. This has definitely ensured independence 

to the UK judiciary to some an extent. United Kingdom’s membership of EU has 

resulted in development of various principles of English legal system. Prior to joining 

EU the common law principle of English legal system was never exposed to any other 

legal system. However, the membership of EU exposed this common law system to 

continental law system. The membership of EU automatically made it mandatory for 

UK judiciary to be bound by principles developed by CJEU. For example, general 

principle of EU law include proportionality, legal certainty, legitimate expectation, 

non-discrimination and procedural rights. All these principles were adopted by the 

UK judiciary and these principles were highlighted in cases like Council of Civil 

Service Union v. Minister for the Civil Service169 and R. v. Secretary of State for the 

Environment Ex. p. Nottinghamshire County Council170 where the Apex court of the 

United Kingdom reviewed administrative discretion on the grounds already laid down 

by CJEU.171 

 
states. The system of Reference is ceased by the Article 6 of the European Union (Withdrawal) Act, 

2018. 
169 Council of Civil Service Union v. Minister for the Civil Service [1985] AC 374. 
170 R. v. Secretary of State for the Environment Ex. p. Nottinghamshire County Council [1985] UKHL 8 
171David Lloyd Jones, Brexit and the Future of English Law, 49, VUWLR (2018). 
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CHAPTER XI 

SIGNIFICANT PARADIGM SHIFTS IN 

JURISPRUDENTIAL THOUGHTS IN THE SAARC 

COUNTRIES FROM 1950-2020 

Every country requires a ‘Constitution’ because it is the document laying down the 

philosophy of a nation, nature of the polity and the procedure of governance. It is also 

the foundation head of all laws in a country. A country undergoes several changes 

before being transformed to the present state. The political, social and economic 

circumstances of a country is ever changing and the Constitution of that country must 

be flexible enough to cope up with this transformation. In this backdrop it is quite apt 

to say that the Constitution of a country should change according to social, political, 

economic and cultural demands of the nation.  

It is significant that during the period 1950-2020 India has witnessed significant 

paradigm shifts, accommodating the demands of the time. Some shifts happened even 

before Britain could initiate them and in somewhere Britain led the way.  

In the SAARC region Pakistan and Bangladesh are the two countries that were carved 

out of India. Two other land locked countries i.e. Nepal and Bhutan are contiguous to 

Indian sub-continent and have not remained inaffected by the social, politics, 

economic and cultural happenings in India. The present chapter looks into the 

paradigm shifts in these four countries during the stated period and see how far they 

have followed the changes in India. 
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PAKISTAN 

Pakistan was born out of a demand by the All India Muslim League to create a nation 

of Muslims once British rulers relinquished the control of  undivided India. Mohd. Ali 

Jinnah, leader of the Muslim League, asserted that Indian Muslims were not minority 

and hoped to negotiate for equitable share of power between Hindus and Muslims in 

the new Constitutional Arrangements. Nevertheless, a separate nation with Muslim 

majority was carved out of the Indian Union and cameto be known as Pakistan. Prior 

to partition in 1947 both Pakistan and India were known as British India under the 

direct rule of the British Crown and was regulated by Acts enacted by the British 

Parliament. The Government  of  India  Act, 1935 was the last Act to regulate both 

these nations as undivided India before being partitioned into India and Pakistan by 

virtue of Indian Independence Act, 1947. Thus, both India and Pakistan have adopted 

principles of their legal system from English legal system. Nevertheless, the course 

and the pace of development in the legal system of each country is different.  

Immediately after independence in 1947 the first Constituent Assembly was set up to 

draft the Constitution of Pakistan. The Constituent Assembly, during the interim 

period besides drafting the Constitution, had to exercise and discharge responsibilities 

of Federal Legislature. Subject to the law making power of the Legislature the 

ordinance-making power of the Governor General and Provincial Governors were 

retained to meet the immediate necessity of law-making.1 Soon after this arrangement 

the Public and Representative Officers (Disqualification) Act, 1949, was enacted by 

the first Constituent Assembly. In Khuhro v. Federation2 the action of the Governor 

General under the Act of 1949 was challenged. It was contended that the Public and 

Representative Officers (Disqualification) Act, 1949 itself did not get any assent of 

the Governor General which was prerequisite for every bill to become an Act till the 

formal adoption of the Constitution of Pakistan. It was contended on behalf of the 

Government that the impugned Act was passed by the Constituent Assembly in 

exercise of its constituent powers and as such the Governor-General’s assent was not 

necessary. Accepting this argument the Sind Chief Court upheld the validity of the 

 
1 The Governor General and Provincial Generals were vested with the law making power under the 

Government of India Act, 1935. This power was retained in Pakistan for interim period i.e. until the 

Constitution of Pakistan was drafted.  
2 Khuhro v. Federation P.L.D. 1950 Sind. 49. 
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Act stating that any Act enacted by the Constituent Assembly in exercise of its 

legislative power would be constitutionally valid. On the same ground in two different 

cases i.e. Khan of Mamdot v. Crown3 and Akbar Khan v. Crown4 Acts were 

challenged because of the absence of assent of the Governor General. However, the 

Federal Court of Pakistan declared that the Constituent Assembly enacted those Acts 

in exercise of their legislative power which was why those Acts were constitutionally 

valid despite the absence of the assent of the Governor General. In any Constitution 

one of the significant features is arrangement of power sharing between the 

legislature, executive and judiciary. Separation of power amongst these three organs 

of the government is important to upheld rule of law in the country. Till 1954 the 

course of development  even if it was slow but was consistent. The Federal Court of 

Pakistan and other courts were able to establish their competence to protect and 

uphold the principles of Constitution which also defined the separation of power. 

However, soon the country plunged into its first major constitutional crisis. It was in 

late October, 1954 the then Governor General of Pakistan Sir Ghulam Muhammad 

dissolved the first Constituent Assembly by a proclamation.5 The incomplete work of 

the first Constituent assembly of Pakistan pushed the whole nation into a 

constitutional crisis and political uncertainty. In Maulvi Tamizuddin Khan v. 

Federation of Pakistan6 the petitioner, President of the Constituent Assembly Maulvi 

Tamizuddin Khan, challenged the dissolution of the Constituent Assembly by the 

Governor General. The petitioner challenged the action of the Governor General 

under Article 223A of the Government of India Act, 1935 seeking the Sind Chief 

Court to issue a writ of mandamus and quo warranto with a view to  

(i) restraining the Federation from giving effect to the proclamation and 

obstructing the petitioner in the exercise of his functions and duties as the 

President of the Assembly; and  

(ii) to determine the validity of appointment of the recently appointed 

Ministers who were not members of the legislature. 

 
3 Khan of Mamdot v. Crown  P.L.D. 1950 F.C. 15. 
4 Akbar Khan v. Crown P.L.D. 1954 F.C. 84. 
5 Z. I. Choudhury, The Role of The Judiciary in the Constitutional Developments in Pakistan (1947-

1971),  1 (1), The Dhaka University Studies, 1-24 (1989). 
6 Maulvi Tamizuddin Khan v. Federation of Pakistan  P.L.D. 1955 Sind 96. 
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The five judges Bench of the Sind Chief Court observed that the Governor General 

did not have the power to dissolve the Constituent Assembly as the same could not be 

dissolved unless it finished its work of drafting the Constitution. The respondent, the 

Government of Pakistan, filed an appeal before the Federal Court of the Pakistan 

where the case was heard by five judges Bench. In this case the majority view of four 

judges, with Justice Cornelius dissenting, observed that  all Acts passed by the 

Constituent Assembly including the Acts providing for constitutional provisions 

required the assent of the Governor-General for their validity. Since section 223 A of 

the Government of India Act, 1935, by virtue of which the Chief Court of Sind had 

assumed jurisdiction to issue writs did not receive such assent it was not yet a law, 

and hence that Court had no jurisdiction to issue the writs. 

In Usif Patel v. Crown7 again the issue of Governor General’s assent was raised 

before the Federal Court. The court upheld the decision of Maulvi Tamizuddin Khan 

v. Federation of Pakistan and held that a law could not be validated by Ordinance  if 

the same had not received the assent of the Governor General. Chief Justice Munir in 

this case observed that the power of the Governor General also included the power to 

dissolve the Constituent assembly and to set up a new one to draft the Constitution of 

the country. The only requirement for the new Constituent Assembly was that it had 

to be representative one.  

Dissenting  from the majority, Cornelius and Sharif, JJ, held that the Governor-

General had no authority to validate the invalid laws, whether temporarily or 

permanently. On the application of the doctrine  of  ‘state necessity’, Sharif, J., 

pointed out that general application of this doctrine could lead to dangerous situation 

where the Head of the state might be tempted to tamper with the constitutional 

structure itself. 

The constitutional crisis arising out of dissolution of the Constituent Assembly indeed 

raised important question regarding the power of the Governor General in Pakistan 

until the final draft of the Constitution. The Governor General, in this situation, 

sought advice from the Federal Court.8 In the Special Reference case, the Federal 

Court opined that the Governor-General’s authority temporarily and retrospectively to 

 
7 Usif Patel v. Crown P.L.D. 1955 F.C. 387. 
8 Reference by H. E. the Governor-General P. L.D. 1955 F.C. 435.  Known as Special Reference case. 
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validate the invalid laws was subsequently recognised by the Federal Court in this 

case. Munir, C.J., distinguished Usif Patel  case where validation by the Governor-

General was held to be beyond his power “because by the validating Ordinance, the 

Governor-General claimed for himself the power to validate, without any reference to, 

and in the absence of  the legislature until the adoption of the Constitution.” The end 

result of these judgments was that status quo in the legal structure was to be 

maintained till the new Constituent Assembly decided on the issue. 

Soon after the decision of Federal Court in Special Reference case the new 

Constituent Assembly was set up. Finally the Constitution of Pakistan was adopted on 

17th February, 1956 and finally came into effect on 23rd March, 1956.  

Hence, it can be seen that Pakistan, after its formation faced a question regarding the 

identification of where sovereign power was vested- whether in the titular head like 

the governor or in the legislature and the Courts had assumed an arbitral role. 

The framing of the Constitution of Pakistan gave rise to worst form of political rivalry 

threatening the unity of the Country and creating widespread disappointment among 

people. The first initiative of drafting the Constitution was taken immediately after 

independence but in 1954 the Pakistani Constituent Assembly on the ground that it 

lost confidence of the people. The Constitution of 1956 was drafted by the second 

Constituent Assembly and was implemented in 1956. This Constitution was rigid but 

the same introduced democracy, parliamentary form of government, collective 

responsibility of Cabinet etc.  

The Constitution of 1956, adopted by the second Constituent Assembly, was lengthy, 

detailed and rigid. It contained 234 Articles divided into 13 Parts and 6 Schedules. 

Following were the significant features of the Constitution of 19569- 

a. Making a base of Islamic philosophy and Islamic character occupied a 

considerable part in this Constitution. But the conflict arose between Ulema 

(religious teachers) and intellectual Muslims regarding the interpretation of 

Islamic philosophy. 

b. It  exhibited the characteristics of federation. Pakistan prior to 1971 comprised 

of West and East Pakistan (now separated from Pakistan and is known as 

 
9 G.W. Choudhury, The Constitution of Pakistan, 29 (3), Pacific Affairs, 243-252 (1956). 
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Bangladesh). In West Pakistan four provinces i.e. Punjab, Sindh, Balochistan, 

Pakhtunkhwa had different aspirations and ideology. Thus, the object of the 

Pakistani government was to not govern the people only but to dictate the 

geographical area which was vast and scattered. However, there was 

dissension regarding the federal structure of the nation between the East and 

West Pakistan leaders.  

c. It  had to devote a considerable space to explain the share of powers and duties 

amongst federations and Units. Special provisions have also been made for 

tribal areas and backward classes.  

d. Provision for public service was included in the Constitution, 

e. Provision for promulgation of emergency was also included in the 

Constitution. 

f. The framers of the Constitution intended to establish Parliamentary supremacy 

in Pakistan. 

The religious character of the Constitution of Pakistan was manifested in its Preamble 

which started with ‘In the name of Allah’. The Directive Principle of State also laid 

down that the State would take steps to enable Muslims, individually and collectively, 

in Pakistan to live in accordance with the teaching of holy Quran. The State would 

also protect organizations like Wakf, Mosque etc. Thus, in Pakistan Islam was 

established as the State religion while in the Constitution of India individual was 

guaranteed right to profess, practice and propagate any religion but the State did not 

promote any one of these. This was/ is a clear point of divergence between the two 

nations. 

According to Article 198 of the Constitution of 1956 any law in contravention of the 

Constitution of Pakistan would be declared void. Article 13 of the Constitution of 

India states that laws in contravention of Part III of the Constitution, to the extent of 

such contravention, shall be void. 

Nevertheless, the Constitution which born nine years after the independence 

following another turmoil and strife,  had a very short life span. Within thirty nine 

months of its operation the President abrogated the Constitution in 1958, national and 

provincial legislatures were dissolved, central and provincial governments were 

dismissed, all political parties were abolished and martial law was declared through 



444 
 

out the country. The President then appointed General M. Ayub Khan, the then army 

chief, as the Chief Martial Law Administrator with the supreme command over the 

armed force in Pakistan.  On 10 October, 1958, three days after the abrogation of the 

Constitution of 1956, the President issued the Laws (Continuance in Force) Order, 

195810 which turned out to be the principal constitutional document for the martial 

law period.  

In 1958 General  Mohd. Ayub  Khan carried  out a Military coup with confounding 

ease. Between 1958 to 1971 Mohd. Ayub Khan centralized the Pakistani government 

with unstable ministry. Thus, the first half of the independence of Pakistan is 

characterised as the autocratic rule of Mohd. Ayub Khan introducing Military rule in 

Pakistan. During the period of 1958 to 1971 last three years i.e. from 1969-1971 

General Agha Muhammad Yahya Khan headed the second Military regime in 

Pakistan. General Yahya Khan hold an election in 1970. In this election Pakistan 

People’s Party headed by Zulfikar Ali Bhutto won in West Pakistan while the Awami 

League headed by Sheikh Mujibar Rahman won majority seats in East Pakistan. 

Nevertheless, Zulfikar Ali Bhutto of Pakistan People’s Party was declared to be the 

elected Prime Minister of West and East Pakistan. However, in 1977 Zulfikar Ali 

Bhutto was deposed by army chief Zia-Ul-Haq because of an allegation of vote-

rigging in 1977 Parliamentary Election. The second period of Military regime in 

Pakistan is also marked by the Bangladesh Liberation War following Bangladesh, the 

then East Pakistan, emerging as an independent nation in 1971.  

Thus, the period between 1958 and 1971 marked a shift of sovereign power from 

civilian, elected institution to the Military power, whereas in India, though democracy 

was being strengthened under the able leadership of Mrs. Indira Gandhi, there were 

also signs that power was concentrating in her hand. 

Pakistan which itself emerged as a consequence of partition was again divided on the 

basis of regionalism and formed a new nation Bangladesh. Moreover, Pakistan was 

under the Military rule for twenty five years.  

The Laws (Continuance in Force) Order, 1958 was to take effect immediately after 

the proclamation by the President. The arrangement made post abrogation of the 

Constitution of 1956 was that any further proclamation or ordinance by the President 

 
10 President’s Order (Post-Proclamation) No. 1 of 1958. 
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or by the Chief Martial Law Administrator would operate as far as possible with the 

provisions of abrogated Constitution. The rights of civilians guaranteed under the 

abrogated Constitution were left untouched. The powers of civilian authorities were 

also kept as it was but those were made subject to order of the Chief Martial Law 

Administrator. The jurisdiction and power of the Supreme Court and the High Courts 

of Pakistan were also kept intact but it did not have power to question President’s 

proclamation or order. In this exceptional circumstance the Supreme Court of 

Pakistan was called upon to determine the legality of the regime which abrogated the 

Constitution of 1956. The regime did not even hide the fact that the armed force of 

Pakistan was behind the coup. In State v. Dosso11  the Supreme Court was to decide 

the legality of the Writ issued by the West Pakistan High Court under the provisions 

of the abrogated Constitution in connection with the Laws (Continuance in Force) 

Order. This case was heard by four judges Bench consisting of Hon’ble Chief Justice 

Muhammad Munir, Justice Muhammad Sahabuddin, Justice Alvin Robert Cornelius, 

Justice Amiruddin Ahmad. The majority view was delivered by three judges with 

Justice Cornelius dissenting. The majority judgment legalised martial law and the then 

arrangement of harmonious existence of abrogated Constitution and the Laws 

(Continuance in Force) Order was called as the new Constitution.  Muhammad  

Munir, C.J., who delivered the majority  judgment of the Court, in a detailed 

discussion of constitutional changes maintained that an abrupt political change, not 

contemplated by the existing constitution emerging as a ‘victorious revolution’ or a 

‘successful coup d’ etat' was an internationally recognised method of changing a 

constitution. Chief Justice Munir also stated that no matter how transitory and 

imperfect the Laws (Continuance in Force) Order might be it had to be accepted that 

it was the new legal order. This decision of the Supreme Court of Pakistan is a 

reflection of Analytical Positive School of thought in the legal system of Pakistan.  

Therefore, the Military Regime in Pakistan was legalised by the Pakistan Judiciary in 

the aforementioned cases. The military government led by General Mohd. Ayub Khan 

appointed a Constitution Commission in 1960 to draft a new Constitution for 

Pakistan. The new Constitution for Pakistan was drafted in 1962. The 1962 

Constitution provided Federal State and introduced Presidential form of government 

with Unicameral legislature. However, the 1962 Constitution was abrogated in 1969 

 
11State v. Dosso P.L.D. 1958 S.C. 533. 
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as a result of imposition of military rule for the second time in Pakistan. On 7th 

December, 1970, pursuant to the Legal Framework Order (LFO), the then President 

General Agha  Muhammad  Yahya Khan issued a decree to conduct an Assembly 

election on the adult franchise and population basis. Mujibar Rahman’s nationalist 

Awami League Party from the province of East Pakistan won the majority of three 

hundred seats in the National Assembly. Despite  Mujibar  Rahman’s win the Pakistan 

People’s Party, a political party of West Pakistan headed by Zulfikar Ali Bhutto, 

joined the force of military leadership to stop Mujibar Rahman from establishing the 

government. Already frustrated with the under-representation of East Pakistan in all 

sectors of the government, economic deprivation and the then suppression of the 

democratic process gave rise to the violent demonstration against the then Pakistan 

government. In this political turmoil language also emerged as a major issue. In 1971 

the East Pakistan was seceded and the State of Bangladesh was created.12 Interim 

Constitution was adopted on 17th April, 1972. The Interim Constitution of 1972 

provided Presidential form of government.13 The present Constitution of  Pakistan 

was drafted in 1973. However, the provisions of the  present  Constitution of 1973 

differ from the original texts of the 1973 Constitution because Pakistan went through 

military regime of two more leaders since then. Miss Asma Jilani v. The Government 

of Punjab14 challenged the military rule in Pakistan. In this case the decision of State 

v. Dosso was overruled. The Hon’ble Chief Justice Hamoodur Rahman observed that 

the military takeover was illegal and unconstitutional. Thus, the decision of Dosso 

case could not be continued on the basis of stare decisis. Similarly in Begum Nusrat 

Bhutto v. Chief of Army Staff and Others15 the Supreme Court of Pakistan refused to 

validate military rule on the ground of effectiveness and termed it as ‘abrupt political 

change’. Thus, the declaration of martial law for the second time in 1977 was termed 

as Constitutional deviation. Despite several attempts by the judiciary to correct its 

 
12 C. Christine Fair, Pakistan’s Future: Is Past Prologue, (RAND Corporation, U.S.A.). 
13 According to the National Assembly Website - [t]he Assembly also formed a Constitution 

Committee on 17th April 1972 to prepare the first draft for framing a Constitution. The report of the 

Committee was presented with a draft Constitution on 31st December 1972. It was unanimously passed 

by the Assembly in its session on 10th April 1973 and was authenticated by President on 12th April 

1973. This Constitution, called the Constitution of the Islamic Republic of Pakistan 1973, was 

promulgated on 14th August 1973 
14 Miss Asma Jilani v. The Government of Punjab PLD 1972 SC 139. 
15 Begum Nusrat Bhutto v. Chief of Army Staff and Others PLD 1977 SC 657. 
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past decision the executive (the military leaders) interfered with the governance and 

the military rule continued for some more years.  

It is interesting to note that Pakistan is a member of the Commonwealth countries but 

its legal system is not a common law system. It has a state religion and follows a state 

religion. Hence, customary practices and the voice of people take a back seat there. 

Yet it is significant to note that during the period 1975-1977, in India emergency was 

clamped and the fundamental rights of the people including right to life was 

suspended and in Pakistan the courts were making feeble attempts to revive 

democracy.  

During the Military Regime under General Muhammad Zia-Ul-Haq in 1980 Pakistan 

underwent Islamization process including establishment of Shariat Court and a more 

enhanced role of the Council of Islamic Ideology, a Constitutional advisory body on 

Sharia law issues.16 

Democratic process was still not adopted in the governance of Pakistan and Pakistan 

was still under the rule of Military government. Ironically, military leaders and their 

supporters espoused democratic government but they also believed that Pakistan was 

still not ready to embrace democracy owing to its lack of developments, pervasive 

illiteracy and dysfunctional political institutions. General Pervez Musharraf seized the 

power in 1999 and unlike his two predecessors Gen. Khan and Gen Haq, he insisted 

on being referred as President instead of General. The present civilian government 

after coming to power since 2008 has not even shown any interest in diminishing the 

power of the President.17 

In 2008 democracy was restored in Pakistan following Gen. Pervez Musharraf’s 

stepping down from the government. Despite restoration of democracy Pakistan is yet 

to incorporate significant principles of checks and balance in the Constitution of 

Pakistan. Moreover, the amendments, introduced by Gen. Zia-Ul-Haq, mandated that 

the Pakistani law must be in compliance with the Sharia law. The  Constitution of 

1973 mandated for parliamentary form of government and bicameral legislature in 

Pakistan. However, these were operative for a very short period of time i.e. for seven 

 
16 Tariq Ahmad, National Parliaments: Pakistan, 2-3 (The Law Library of Congress, Global Legal 

Research Centre, 2017). 
17 C. Christine Fair, Pakistan’s Future: Is Past Prologue, (RAND Corporation, U.S.A.). 
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years only when in 1977 Gen. Haq took over the control of Pakistan through a 

military coup and eventually in 1980 initiated Islamization of  laws and  government 

of Pakistan.  

CONSTITUTIONALISM IN PAKISTAN: Since Pakistan has Islam as State 

religion in compliance with Shariat law, divine law gets a precedence over man made 

law in this case of constitutionalism. Therefore, Pakistan is one of the examples of 

unstable constitutionalism. It can also be said that lack of interest was found amongst 

the military leaders in Pakistan to incorporate stable constitutionalism which led to 

recurring tensions in Pakistan. Article 5 (2) of the 1973 Constitution lays down that 

obedience to the Constitution and the Law is inviolable and every citizen in Pakistan 

must comply the same. Article 6 (1) of the Constitution of 1973 lays down that any 

conspiracy to abrogate, subvert or suspend the Constitutional provisions will be 

treated as treason. Despite these constitutional provisions ‘extra-constitutionalism’ i.e. 

sheer disdain or disrespect for constitutionalism has been reflected in the history of 

Pakistan. In this context some of the features of Constitutionalism will be discussed 

below to analyse whether these principles found its place in the Pakistani legal 

system.18 

a. Popular Sovereignty- sovereignty can be defined as possession of the 

supreme power over some domain. Initially sovereignty was attached to 

monarchs or the government. In that backdrop the question was whether the 

power of the monarch or the government could be subjected to any limitations 

by the Constitution. The question of sovereignty was trickier in Pakistan. Jinna 

visualized Pakistan as a democratic state with the sovereignty resting with the 

people where every one would have the right to citizenship irrespective of 

religion, caste or creed. However, the course of developments in the Pakistani 

legal system proved Jinna irrelevant where religion became significant and 

was manifested in every sphere of the system. Islamization of Pakistani legal 

system by the Gen. Zia-Ul-Haq is the example of inclusion of religion with 

State’s activity. To establish the sovereignty of the Allah the Preamble of the 

Constitution of 1973 starts with whereas  sovereignty over the entire Universe 

 
18 Hina Khan, Constitutionalism: Theory and Issues from Pakistan’s Perspective,  22 (1), Pakistan 

Perspective (2017) 111-133. 
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belongs to almighty Allah alone, and the authority to be exercised by the 

people of Pakistan within the limits prescribed by him is a sacred trust. Post 

independence in 1947 the leaders claimed Pakistan to be a modern state but 

eventually it could not fulfil its claim as the concept of ‘political sovereignty’ 

of people was not approved in Pakistan. 

b. Civil or Fundamental Rights- the Constitution of 1973 guaranteed 

fundamental rights to its citizens which are inviolable. However, periodic 

intervention with the rights by the military dictators proved otherwise. 

Unfortunately, this intervention by military dictators led government officials 

change the spirit of the Constitution. This is the reason for several 

amendments in the Constitution of 1973. The present version of the 

Constitution of 1973 differs to a great extent from its original version drafted 

in 1973.  

c. Rule of Law- Since the abrogation of the Constitution in 1958 Pakistan did 

not witness Rule of Law. The usurpation of democratic government by the 

military coup and eventually supporting this usurpation in Maulavi 

Tamizuddin case (1955), Dosso case (1958) by the Pakistan judiciary reflected 

the absence of rule of law in Pakistani legal system. The military regime in 

Pakistan manifested authoritarian rule which reached its peak during General 

Zia-Ul-Haq. General Zia-Ul-Haq introduced several amendments in the 

Constitution of 1973 in the name of ‘checks and balance’ which instead made 

the government puppet of military leader Gen. Haq. The role of the judiciary 

in upholding the rule of law in a country has been realised in Pakistan. Thus, 

Iftikar Muhammad Chaudhary, the then Chief Justice of Pakistan, began to 

exercise Court’s Suo moto power to judicially review legislations since 2005.  

d. Separation of power- Pakistan, despite being the parliamentary form of 

government, has always been occupied by the executive. The perpetual tension 

between the civilian government and military rulers resulted in a debate for 

providing a strong  position for the President of Pakistan. However, the 

accountability of the executive and the legislature and an independent 

judiciary was a dream for Pakistan until recently. This could only be fulfilled 

after President Musharraf’s, a military ruler, stepping down from power in 

2008. The political party being loyalist to the military ruler defuncted the idea 
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of separation power. The idea of independent judiciary was also subjected to 

the approval of the executive. This situation changed only in 2007 with the 

unconstitutional suspension of the then Chief Justice of Pakistan which 

triggered country-wide protest of lawyers and civil society movement. The 

protestors claimed restoration of the then Chief Justice who was suspended for 

questioning unconstitutional activities of the then military ruler. The position 

of the judiciary of Pakistan was finally restored through a revolution in March, 

2009. 

e.  Devolution of Power- post independence Pakistan required a 

reconstruction and solidarity, hence Pakistan opted for federal system with a 

strong Centre. However, the journey of Pakistan in unifying its provinces was 

not easy. East Pakistan was separated in 1971 following its demand for 

autonomy. The demand for autonomy was also raised in provinces like 

Balochistan, but eventually the martial rule and Afgan war smothered this 

demand for a separate state and centralization became complete. Even though 

the Constitution of 1973 lays down that the government must encourage the 

local governments, but the devolution of power to the third tier i.e. local 

governments is yet to be done. 
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BANGLADESH 

Bangladesh was previously a part of Pakistan and was known as East Pakistan. East 

Pakistan was separated from West Pakistan following the Liberation War of 

Bangladesh in 1971. The demand for a separate state by the people of East Pakistan 

arose due to the following reasons- 

a. Lesser representation of people of East Pakistan in the government offices, 

b. Pakistan Peoples Party (a political party in West Pakistan)  joined the military 

leaders with an objective to stop Mujibar Rahman from forming the 

Government in Pakistan who won the 1970 Pakistan Assembly Election, 

c. People of East Pakistan was tired of forceful imposition of every order by the 

West Pakistan. The forceful imposition went to an extent where Urdu was 

declared as the official language of Pakistan while the language spoken by 

East Pakistan was Bengali, 

d. Before 1947 a separate country for Muslims was demanded to build a 

democratic State aiming to provide equal rights to all the Muslims. However, 

this object seemed far to be achieved, at least, till 1970 when Pakistan was 

under the Military regime. 

Thus, the sense of resentment and disappointment led East Pakistan revolt against the 

autocratic rule of West Pakistan. Eventually, East Pakistan was seceded and a new 

State, Bangladesh, was formed in 1971. Thus, the legal developments in Bangladesh 

shall be studied from 1971. 

After the separation from West Pakistan the first and significant work for Bangladesh 

was to provide a legal system for the newly established country. The aspiration of 

people of Bangladesh was to have Parliamentary government with the President as 

nominal head of the State. On 11th January, 1972 Sheikh Mujibar Rahman, as 

President, promulgated the Provisional Constitution where it was declared that there 

would be the Cabinet of Ministers with the Prime Minister as its head. Parliamentary 

form of government was introduced in Bangladesh by the Provisional Constitution. 

Eventually, Sheikh Mujibar Rahman resigned from the post of the President and took 

over the Prime Ministership of Bangladesh. Justice Abu Sayeed Choudhury, a former 

High Court Judge and Vice-Chancellor of Dacca University (one of the few 

intellectuals who had actively participated in the liberation movement and yet was not 
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aligned with any political party), became the new president of the Republic. The first 

positive step towards drafting of the Constitution of Bangladesh was taken on 23rd 

March, 1972 by promulgating the Bangladesh Constituent Assembly Order. The 

Constituent Assembly was set up for drafting the Constitution of Bangladesh. The last 

meeting of the Commission was held on 11th October, 1972. The draft was approved 

and conclusion was reached for majority of the provisions. However, the points of 

dissent were the provisions regarding right to property and provision authorising 

compulsory acquisition of property and nationalisation by the government.19 

The Constitution of Bangladesh did not write anything about Basic Structure. The 

doctrine of basic structure was innovated by the Supreme Court of India in 

Kesavananda Bharti case (1973) which has been endorsed by the Supreme Court of 

Bangladesh. Innovation and subsequently its adoption in the Constitution of 

Bangladesh increased the power of the Judiciary which was never possible under the 

military rule in Pakistan. Article 102 of the Constitution of Bangladesh empowered 

the High Court of Bangladesh to give any direction in order to ensure enforcement of 

fundamental rights guaranteed in Part III of the Constitution. Anwar Hussain 

Chowdhury v. Bangladesh20commonly known as 8th Amendment case is a significant 

case where the Supreme Court of Bangladesh has recognised the basic structure 

doctrine. In this case the Supreme Court of Bangladesh overruled an amendment by 

the Parliament recognising the ‘unconstitutional constitutional amendments’. The 

court observed that the parliament lacks the authority to amend the Constitution to 

take away the basic structure from the Constitution. This case was heard by four 

judges Bench consisting of Justice BadrulHaider Chowdhury, Justice Sahabuddin 

Ahmed, Justice M.H. Rahman, JusticeA.T.M. Afzal. The majority judgment was 

delivered by three judges with Justice A.T.M. Afzal dissenting.  

Other significant features of the Constitution of Bangladesh are21- 

a. The Constitution of Bangladesh contains 153 Articles, 1 Preamble, and 4 

Schedules establishing Bangladesh as a Sovereign, Unitary and Republic, 

 
19 Md. Ayub Ali, Judicial Activism vis-à-vis Judicial Restraint Imperative for Delivering Justice: A 

Comparative Analysis, 1 (1), Southeast University Journal of Arts and Social Sciences (2014), 141-

155. 
20Anwar Hussain Chowdhury v. Bangladesh [1989] BLD (Spl) 1.  
21ShamimaBinte Habib, Understanding Constitutionalism: Bangladesh Perspective, 8(1), ASA 

University Review (2014), 225-240. 
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b. It has provided for a representative government elected by the adult franchise. 

The Constitution provides for a Parliamentary form of government which the 

President as the Constitutional head of the Republic elected by the members of 

Parliament, 

c. The Sovereignty rests with the people of Bangladesh as per the Constitution of 

the Bangladesh, 

d. The Constitution provides separation of power amongst three organs of the 

State i.e. Executive, judiciary and legislature, 

e. The executive authority is vested with the Prime Minister who, along with the 

Cabinet, is responsible to Parliament, and through Parliament to the ultimate 

sovereign, the people of Bangladesh, 

f. The guardianship of the Constitution has been given to the Supreme Court of 

Bangladesh. Except under certain circumstances the Supreme Court of 

Bangladesh is vested with the power of judicial review. 

CONSTITUTIONALISM IN BANGLADESH- 

i. The period under Sheikh Mujibar Rahman (1973-1975)- 

Bold and significant initiative taken by SheilhMujibar Rahman post 

liberation was to transform presidential form of government to 

parliamentary form of government. In reality, the power was concentrated 

in the hand of the Prime Minister i.e. Sheikh Mujibar Rahman. Contrary to 

the expectation of Bangladesh the parliamentary form of government was 

just a mere expression and a way to re-designate Sheikh Mujibar 

Rahman’s position as the Prime Minister of Bangladesh. Legislature could 

not even enact laws for Bangladesh. Sheikh Mujibar Rahman had the 

absolute power despite the fact that Bangladesh had its titular head i.e. the 

President. In the initial days of MujibarRahman’s political career he was 

the head of the government and also the President of the political party 

Awami League. This combination of dual power is contrary to the norms 

of constitutionalism. To retain a form of pressure on the ruling party the 

norm in parliamentary system is that the President of the political party 

and the head of the government will never be the same person. However, 

Sheikh Mujibar Rahman held both the position at the same time which 
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transgressed the policy of parliamentary form of government.22 The final 

blow came with the declaration of making Bangladesh one party State in 

January 1975 in a Constitutional coup. According to Sheikh Mujibar 

Rahman one party system would help promote the fundamental principles 

of state policy, namely nationalism, socialism, democracy and secularism. 

The new political party was to be known as KrishakSramikAwami League 

or Peasants’, Laborers’ and Peoples’ League. In this new system there was 

no freedom of expression, thought and conscience. Freedom of press was 

not allowed and no permission to form any other political party. Thus, 

there was a complete negation of constitutionalism. 

Prime Minister Sheikh Mujibar Rahman introduced the Constitution 

(Fourth Amendment) Bill in the House on 25th January, 1975. The 

Constitution (Fourth Amendment) Bill brought the following changes23- 

● In the original text of the Constitution Article 11 stipulated that 

Bangladesh as republic would ensure democratic values, freedom, dignity 

of human person and election at all state affairs. The fourth amendment 

removed election from its guideline, 

● The Constitution of Bangladesh in Article 44 vested the power to enforce 

the fundamental rights upon the Supreme Court. It also laid down that if 

necessary the Parliament could set up tribunals to enforce the 

fundamental rights. The fourth amendment deserted the Supreme Court 

of this power and only tribunals were given the power to enforce 

fundamental rights. However, the Awami League did not set up any 

Constitutional court or Administrative tribunal to enforce the same. 

● In part IV of the Constitution the framers incorporated Parliamentary 

form of government. The fourth amendment to the Constitution brought 

some changes in this part which destroyed the democratic character of 

the Constitution. The ruling party i.e. Awami League brought these 

changes on the pretext of failure of governance in Bangladesh. 

 
22ShamimaBinte Habib, Understanding Constitutionalism: Bangladesh Perspective, 8(1), ASA 

University Review (2014), 233-234. 
23Dr. Md. Morshedul Islam, The Politics behind the Passage of Fourth Amendment to the Constitution 

of the People’s Republic of Bangladesh and Its Provisions: A Modest Analysis, 4(9), IISTE (2014), 55-

67. 
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● The Chapter on President was renamed as President and Vice-President. 

The Constitution provided that the Members of Parliament shall elect the 

President. However, the fourth amendment laid down that the President 

would be elected through direct votes and he would be the head of the 

State. Impeachment of President was also introduced, but the procedure 

was made so complicated that it was quite impossible to impeach one. 

The executive power was vested upon the President by the fourth 

amendment. These changes brought about by the fourth amendment was 

completely against the parliamentary sovereignty, 

● The Constitution provided that the Prime Minister shall act with the aid 

and advice of the Council of Ministers. The Cabinet shall be headed by 

the Prime Minister. The Cabinet shall be collectively responsible to the 

Parliament and to the whole nation for its actions. However, the fourth 

amendment laid down that the Prime Minister would be selected from 

Members of Parliament by the President. The Council of Ministers were 

to advice the President. The members of the Council of Ministers were to 

be appointed by the President and would hold office during the pleasure 

of the President.  

● Fourth amendment to the Constitution abolished local governments in 

Bangladesh, 

● The fourth amendment is also criticised for subjugating the independence 

of judiciary. The Chief Justice of Supreme Court of Bangladesh is to be 

appointed by the President while other justices would be appointed by the 

President in consultation with the Chief Justice of Supreme Court of 

Bangladesh. However, the fourth amendment vested absolute power on 

the President in appointing judges. The removal of a judge from his/her 

office was to be done in accordance with a procedure as per the 

Constitution. The fourth amendment provided that a judge could be 

removed from his/her office before attaining the age of 62 by the 

President on the ground of misbehaviour and/ or incapacity. 

Besides abovementioned changes the fourth amendment brought several 

other changes to the Constitution of Bangladesh which changed the 

nature of polity of Bangladesh. In this backdrop Major General Ziaur 

Rahman arose in power and took over the control.  



456 
 

ii. Period under Ziaur Rahman (1975-1981)-The autocratic 

government of Sheikh Mujibar Rahman was overthrown by a military 

coup led by Major General Ziaur Rahman. Martial law was declared 

ousting the civil government and military emerged as a new force in the 

polity of Bangladesh. An era of military rule was started in the state. On 

7th November, 1975 Major General Ziaur Rahman consolidated his power 

in Bangladesh with the assassination of Sheikh Mujibar Rahman and his 

family (except his two daughters who were not present in Bangladesh at 

the time of assassination). Post military take-over in Bangladesh the 

military bureaucracy formed an alliance with the civil bureaucracy in order 

to consolidate power both at national and locallevel.  The Sepoy Revolt in 

1975 successfully transformed parliamentary form of government into 

presidential form of government and reinstated Major General Ziaur 

Rahman as the Chief of Staff of Bangladesh Army. Justice A.S.M. Sayem 

continued as President and Chief Martial Law Administrator of 

Bangladesh. On 30th November, 1976 Major General Zia (this is how 

Major General Ziaur Rahman was/is known) took over the presidency and 

retained the positions of Chief Martial Law Administrator, Commander-in-

Chief of the Armed Forces for himself.24Eventually, Major General Zia 

started civilianize his regime and in 1979 brought the Constitution (Fifth 

Amendment) Bill. The fifth amendment removed martial law and declared 

the Constitution as the supreme law of the land but also legalize all the 

military activities. Despite recognising the Constitution as the supreme law 

the system was fundamentally retained as authoritarian as introduced by 

the fourth amendment to the Constitution. The fifth amendment vested 

more power upon the President. All extra-ordinary constitutional devices 

introduced by the fourth amendment, for example emergency, ordinance 

making power, preventive detention etc. were retained which possibly 

could make the President a dictator. Therefore, Zia’s system was not 

democratic nor was hated autocracy as introduced by Sheikh Mujibar 

Rahman. The system introduced by Gen. Zia was multi party Presidential 

 
24 Syed Serajul Islam, The State in Bangladesh Under Zia (1975-1981), 24(5), University of California 

Press (1984), 556-573. 
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system blended of democratic and autocratic feature. However, Gen. Zia’s 

regime also failed to bring stability in the polity of Bangladesh. 

iii. The period under H.M. Ershad- The trend of civilianization by Zia 

was smashed by second time imposition of military rule in 1982 by H.M. 

Ershad. General Ershad also followed the path of Major Gen. Zia i.e. 

imposition of martial law and then subsequently withdraw it with the 

objective of civilianize the legal system. On 10th November, 1986 Gen. 

Ershad legalised all the military activities through the Constitution 

(Seventh Amendment) Bill. Gen. Ershad amended the Constitution as 

many as four times and each time he did it to fulfil his political ends.25 

iv. Period after the fall of General H.M. Ershad- finally in 1990 

the country was freed from the clutches of military rule with the 

resignation of General Ershad. In 1991 the parliamentary form of 

government and the democratic system were re-established in Bangladesh 

through the Constitution (Twelfth Amendment) Bill. However, post 

democratization of Bangladesh the country could not come out of 

hereditary or dynastic element in party leadership. Khaleda Zia, widow of 

deceased General Ziaur Rahman, was the head of the then ruling party 

Bangladesh Nationalist Party. Sheikh Haisna, daughter of Sheikh Mujibar 

Rahman, was leading Awami League. The existence of these two political 

parties and selection of its head on hereditary basis ruled out the possibility 

of the emergence of any other political party. 

Thus, Constitutionalism in Bangladesh varied from one regime to another. 

Nevertheless, even amongst this turbulent political situation the role of the 

judiciary of Bangladesh requires a special mention. In Anwar Hossain Chowdhury 

case26the Supreme Court of Bangladesh embraced the concept of Basic Structure. 

This judgment is significant because it was delivered during the military regime of 

Major General Ziaur Rahman. Moreover, this judgment is preceded by infamous 

fourth amendment and fifth amendmentwhich destroyed some of the significant 

features of the Constitution of Bangladesh. Judgment in Anwar Hossain 

 
25ShamimaBinte Habib, Understanding Constitutionalism: Bangladesh Perspective, 8(1), ASA 

University Review (2014), 233-234. 
26Anwar Hussain Chowdhury v. Bangladesh [1989] BLD (Spl) 1 
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Chowdhury was delivered when the whole country was rallied against the decade 

long dictatorial regime at the auspices of which the eighth amendment was 

adopted. The eighth amendment of the Constitution of Bangladesh declared Islam 

as the State religion and the judiciary was decentralised by setting up of six 

Benches of High Court Division outside Dhaka. In this case the Supreme Court of 

Bangladesh declared the eighth amendment unconstitutional.27 

In Jamil Huq v.Bangladesh, Shahriar Rashid Khan v. Bangladesh, Syed Abdul 

Alim v.DC, Dhaka28the Supreme Court of Bangladesh dealt with an issue where 

the Constitution ousted out the jurisdiction of the Supreme Court. While dealing 

with these cases the Supreme Court interpreted the provision in a liberal way and 

observed that the judicial review power of the Supreme Court is so wide that it 

can declare any action unlawful and malafide if found to be not in compliance 

with the law. The judiciary of Bangladesh has also widened the scope of judicial 

review of administrative actions through several cases post 1991.29 

 

  

 
27 Md. Moin Uddin and RakibaNabi, Judicial Review of Constitutional Amendments in Light of the 

"Political Question" Doctrine: A Comparative Study of the Jurisprudence of Supreme Courts of 

Bangladesh, India And The United States, 58 (3), JILI (2014), 313- 336. 
28Jamil Huq v. Bangladesh [1982] 34 DLR 125 (AD); ShahriarRashid Khan v. Bangladesh [1997] 49 

DLR 133 (HCD); Syed Abdul Alim v. DC, Dhaka, [2006] 58 DLR 74. 
29Dr.Mohiuddin Farooquev Bangladesh[1997] 49 DLR 1 (AD); Professor Nurul Islam and others 

v.Bangladesh[ 2000] 52 DLR 413 (HCD); Bangladesh Sangbadpatra Parishad v.The Government of 

Bangladesh [1991] 43 DLR 126 (AD). 



459 
 

NEPAL 

Nepal has got its several Acts as Constitution before receiving its final Constitution in 

2015. These are Acts which are specially Constitution, but in the history of Nepalese 

Constitution these Acts are registered as the Constitution of Nepal. 

The first of such Constitution was promulgated by Maharaja Padma Shum Shere Jung 

Bahadur Rana in 1948. This Constitution was named as the Government of Nepal Act 

2004 B.S.30 This Act of 2004 B.S. guaranteed a very limited rights to its citizens and 

the part of the ‘Fundamental Rights’ was not even quite clear. This Constitution 

guarantees freedom of personal liberty, freedom of speech, freedom of press, freedom 

of assembly and organization, freedom of religion, complete equality before the law, 

affordable and speedy justice, universal free compulsory elementary education, 

universal and equal suffrage for all adults subjecting to public order and good 

practices. However, this Act was never implemented as Maharaja Padma Shum Shere 

was not willing to guarantee any right to its citizens.31 

Due to the autocratic nature of Rana regime Nepalese carried out Revolution of 1951 

to oust out Rana regime. The political history of Nepal is the history of revolution for 

establishing representative democracy, multi-party system and finally abolition of 

monarchy. The beginning of national movement in Nepal was with ousting of Ranas, 

long established Royal family in Nepal, through Revolution of 1951. The Revolution 

of 1951 resulted in immediate abolition of the system of hereditary Prime 

Ministership by the King and initiation of democracy in Nepal. After the collapse of 

the Rana regime an Interim Government Act, 1951 was promulgated in Nepal by 

King Tribhuvan. This Interim Government Act, 1951 was a first step towards 

introduction of democracy in Nepal. The Interim Government Act introduced the 

following- 

 
30Vikram  Samvat  (V.S. or B.S.) and also known as the Vikrami calendar, is the historical Hindu 

calendar in the Indian Subcontinent and is the official calendar of Nepal. In India it is used in several 

states, for example Gujarat. The calendar uses lunar months and solar sidereal years. For the easier 

understanding the researcher has used the English year instead of Vikram Samvat. Therefore,1990 is 

2047 Vikram  Samvat. 2007 is 2063 in Vikram Samvat. 2011 is 2068 in Vikram  Samvat. 2015 is 2072 

in Vikram  Samvat.  
31Kapilamani Dahal, the Constitution of Nepal: On the Touchstone of Constitutionalism and Good 

Governance, Vol XVII, Journal of Political Science, 36-51. 
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a. Directive Principles of State Policy (for the government while formulating any 

policy for Nepalese people), 

b. Fundamental principles of Law (for the government for better governance), 

c. Protection to weaker section of the society, 

d. Equality before the law, 

e. Equal protection by law, 

f. No discrimination on the basis of religion, race, caste and sex, 

g. Upholding rule of law, 

h. Guarantee of personal liberty, 

i. Prime Ministership was no longer vested with the Monarch, and 

j. Introduction of election for electing members of Parliament. 

The first general election of Nepal took place in 1959 which was won by Nepali 

Congress with overwhelming majority. The Interim Government Act, 1951 already 

recognised Constitutional Monarchy. Following the death of King Tribhuvan in 1955 

King Mahendra became the Monarch of Nepal. The Government formed post general 

election 1959 was Nepal’s first popular government which introduced a Constitution 

in 1959. However, persistent controversy between Nepali Congress and King 

Mahendra led to dismissal of Congress Government in December, 1960. The 

Constitution of 1959 was eventually abolished in 1962 using the King’s emergency 

power and the King reassumed all the power of government. King Mahendra 

promulgated a new Constitution in 1962. The Constitution of 1962 was controversial 

as the sovereignty was again vested with the King.  

King Mahendra died in 1972 and his son King Birendra was crowned in 1975. The 

Constitution of 1962, promulgated by the King Mahendra, introduced partyless 

political system in Nepal. However, the same system was carried forward by the King 

Birendra. Nevertheless, the political and economic crisis in Nepal was evident and 

King Birendra realised the need for a change in the country. Therefore, King Birendra 

announced a national referendum to be held in May, 1979 to be held to decide 

whether Nepal required multi-party system. In that referendum the political group 

supporting the existing non-party system won but with a very narrow margin i.e. only 

55%. This showed that the Country would soon require a change.  
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It was in this backdrop King Birendra decided to retain the Constitution of 1962 but 

liberalized the political system in Nepal by providing direct popular election for 

National Assembly. The Nepali Congress which was declared illegal during the 

regime of King Mahendra was allowed to operate in Nepal but with limitations. The 

election to the National Assembly was still held on the basis of ‘partyless’ system. 

This meant the candidates were to be elected on the basis of their popularity and 

reputation and not for his/her allegiance to any political party. 

This system of Constitutional Monarchy in Nepal led Nepalese feel that they have 

been rigged and a demand for multi-party system began. In 1990 different political 

parties, coalition of leftist and communist, which were declared illegal started 

campaign against the King Birendra to achieve multi-party democracy in Nepal. This 

movement towards achieving multi-party democracy in Nepal is known as ‘Jana 

Andolan I’ (people’s movement) was officially launched in February, 1990. The Jana 

Andolan I ended the autocratic ‘panchayati system’, however, the definitive struggle 

was yet to take place. The Jana Andolan I brought King Birendra on the negotiation 

with the political parties of Nepal. King Birendra agreed to form interim government 

under the leadership of Nepali Congress leader, Mr. Krishna Prasad Bhattarai, with a 

mandate to hold election to the Parliament. It was also agreed that post-election a new 

Constitution would be framed. King Birendra, on the recommendation and with the 

advice and the consent of his Council of Ministers, proposed the following guiding 

principles of the new Constitution of Nepal- 

● Constitutional Monarchy 

● Multiparty Democracy 

The Constitutional Recommendation Committee (hereinafter referred as CRC) was 

formed on 1st June, 1990 and was authorised with the responsibility of drafting the 

Constitution. post drafting the Constitution the same was given to Mr. Krishna Prasad 

Bhattarai for reading in the Parliament and to finalize the same. Nevertheless, there 

are controversies that the Constitution handed over to the King Birendra by CRC and 

Mr. Krishna Prasad Bhattarai was different from the one read by the King Birendra 

while promulgation. Supposedly, the objection was regarding ‘Constitutional 

Monarchy, in the democratic system. However, the Preamble of the Constitution of 

1990 laid down that the Constitution was promulgated by the King Birendra Bir 
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Vikram Shah Deva. This in a way established the existence of Monarchy and the 

same was constitutionalized as well.32 

Undoubtedly the principles of the Constitution of 1990 was undermined by the King 

Birendra. Simultaneously the Communist Party of Nepal (Maoist) was agitated 

because the Country was led by Nepali Congress and they started insurgency against 

the Government of Nepal from 1996-2006. This insurgency is known as Nepalese 

Civil War or Maoist Conflict. The government of Nepal could not stop Maoist 

insurgency despite using force against them. However, on 1st June, 2001 the royal 

massacre of King Birendra and his entire family increased the intensity of political 

instability in Nepal. Following this unfortunate incident King Gyanendra became the 

King of Nepal and tried to bring back authoritarian rule as soon as he was ascended to 

throne. Taking over of kingship by King Gyanendra set in motion the process of 

dismantling the basic governing principles embedded in the Constitution of 1990. It 

brought the conflict between the king and the people at critical stage. Following this 

Deuba government (Nepali Congress led by Sher Bahadur Deuba) imposed state of 

emergency and suspended all the fundamental rights of citizens. After this King 

Gyanendra dismissed Deuba government and  finally dissolved the House of 

Representatives. Rhetorically, Nepali Congress led by Sher Bahadur Deuba welcome 

this unconstitutional move of the King Gyanendra.  

The King Gyanendra wanted to nominate any hard-core royalist in any position of the 

government of Nepal. This led the King nominate Lokendra Bahadur Chand and later 

on Sher Bahadur Deuba for the position of the Prime Minister. However, the object of 

the King was to remove anyone who could possibly went against the then King. 

Nevertheless, in 2005 the King again dismissed Deuba government through a coup 

and usurped all the state power. The King became the Chairperson of the Council of 

Ministers and Tulsi Giri was the Vice Chair of the King’s Counsel. It was also 

publicly declared that the Nepalese must choose between Monarchy and Democracy 

for both these systems could not continue together.  

The Nepal Bar Association led by Senior Advocate Mr. Shambhu Thapa along with 

Federation of Nepali Journalists launched protest against the autocratic movement of 

 
32Surendra Bhandari, Self- Determination and Constitution Making in Nepal,33- 35 (Springer, 

Singapore, 2014). 
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the King. This protest was joined by seven political parties of Nepal along with the 

Communist Party. 12 points understanding (also known as Comprehensive Peace 

Process) was also agreed by these parties to continue this protest against usurpation of 

power by the King. Following the 12 points understanding protest broke out all over 

the country which finally led the King Gyanendra kneeling down in 2006. The King 

finally announced that the people of Nepal were the source of state power and 

sovereignty. The King reinstated the Parliament which was dissolved in 2002 and 

insurgent Maoists joined the mainstream politics. The government of Nepal and the 

Maoist party entered into an agreement to draft the Interim Constitution of Nepal. 

However, this Interim Constitution of Nepal is criticised for various reasons like there 

was no guiding principle for drafting the Interim Constitution. The Interim 

Constitution was also not drafted by the Constituent Assembly. Thus, the question of 

under-representation or non-representation remained in Constitution drafting 

remained.33 

The Interim Constitution, promulgated in 2007, provided that the fate of monarchy in 

Nepal would be decided by the first meeting of the Constituent Assembly. The 

election of the Constituent Assembly was held. The Maoist secured position of the 

largest party in the government. However, no party secured the majority. Following 

the election of the Constituent Assembly the Assembly held its meeting for the first 

time in 2008. In the first meeting the Constituent Assembly abolished Monarchy in 

Nepal. The Constituent Assembly was comprised of 601 members of whom 240 were 

elected through First Past the Post (FPTP) system while 335 were elected by the 

Proportional Representation and the remaining 26 members were nominated by the 

Council of Ministers. The Constituent Assembly was appointed for two years for the 

purpose of drafting the Constitution of Nepal. However, the time period was extended 

for two more years and later on a suit was filed regarding extension of time period of 

Constituent Assembly without having a proper drafting of the Constitution. The term 

of the Constituent Assembly-I was extended for another six months by the order of 

the Supreme Court and after amendment to the Interim Constitution but on the 

understanding that on failure to draft the Constitution the CA-I would be dissolved. 

The Constituent Assembly-II adopted electoral system of CA-I and started being 

 
33Surendra Bhandari, Self- Determination and Constitution Making in Nepal,13 (Springer, Singapore, 

2014). 
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operative from 22nd January, 2014. Finally on 20th September, 2015, President Ram 

Baran Yadav promulgated the Constitution of Nepal.34 

CONSTITUTIONALISM IN NEPAL: Upendra Dev Acharya in 

‘Constitutionalism and Democracy in Nepal: What Went Wrong’ mentioned that 

Constitutionalism in a less developed country like Nepal embraces following 

aspects35- 

i. A development aspect- realisation of social and economic aspiration of its 

people, 

ii. Political aspect- acknowledgment of adult suffrage and representative 

system of government, 

iii. Liberty and Equality and a concept of justice to transform the ‘Rule of 

Law’ concept into living reality. 

According to UpendraDev Acharya public participation while drafting the 

Constitution is a major force underlying an effective Constitution. This force 

recognizes that the sovereignty is vested with the people of the nation. Without public 

participation the Constitution becomes the exhibition of some affluent powers. In this 

backdrop it is apt to mention that Nepal has never been introduced to Democracy in 

that sense. ‘Democracy’ as a system of polity was laid in the Constitution of Nepal 

1948. However, neither there was any public participation during constitution-making 

nor the public was acknowledged as the ultimate source of sovereign power. The 

Constitution was drafted by people either handpicked by the King or through 

unorganised selection system of political parties. In the Constitution of 1948 the 

power was transferred from Rana Regime to another King to Nepali Congress. 

However, none of them could function within the mandate of the Constitution and 

always looked for opportunities to grab the power. Civil liberty and democracy 

pronounced under this Constitution remained as a mere decoration. 

The Constitution of 1960 was drafted by the Constitution Commission consisting of 

experts. However, this Commission received advice from British Constitutional 

Expert Sir Ivor Jennings. The process of drafting of this Constitution could also not be 

 
34Napal’s Constitution Building Process: 2006-2015, 26-29, by the International IDEA, Stockholm. 
35UpendraDev Acharya in ‘Constitutionalism and Democracy in Nepal: What Went Wrong’, 177-192 

published at Constitutionalism and Democratic Transitions: Lessons from South Africa, edited by 

Veronica Federico and Carlo Fusaro (Firenze University Press, 2006). 
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regarded as democratic as the Constitution was drafted by the Constitution 

Commission where the members were appointed by the King. The Constitution was 

approved by the Council of Ministers where the members were again hired by the 

King and lastly the Constitution was promulgated by the King. Thus, the model of 

Constitution of 1960 has been considered as One-Dimensional-Man model as 

propounded by Herbert Marcuse.36 

The Constitution of 1990 was a by-product of protest against the usurpation of power 

by the Monarchy. This Constitution came into being because of an uprising 

demanding multi-party system in Nepal following ban on the political parties by the 

King. Another most significant demand was that the new Constitution must be drafted 

by the Constituent Assembly. However, this demand was not fulfilled and the 

Constitution was drafted by the Constitution Reform Commission (CRC) consisting 

of major political parties of Nepal and the King. The three main principles basing 

upon which this Constitution was drafted were- 

i. Sovereignty will be divided between the King and the people, 

ii. Multi-party democracy would be established, 

iii. Parliamentary form of government would be followed. 

Thus, the principle of the Constitution of Nepal was Constitutional-Monarchy. 

Therefore, in theory the sovereignty was vested with Nepalese but in reality the same 

was enjoyed by the King.  

Nepalese were again deprived of from the process of drafting of the Constitution. The 

instance of establishing the CRC consisting of major political parties and the King 

forsaking the demand of Constituent Assembly is enough to prove that there was no 

public participation in the process of drafting the Constitution. Thus, the process of 

making of the Constitution of 1990 in Nepal was a process of accommodation of 

power between the major political parties of Nepal and the King.37 Election of a 

Constituent Assembly would ensure Nepal’s pre-commitment to democracy. Election 

 
36Herbert Marcuse (1898–1979) was one of the most prominent members of the Frankfurt School or 

The Institute for Social Research (Institute fürSozialforschung) in Frankfurt am Main. The Frankfurt 

School was formed in 1922 but went into exile in the United States in the early 1930s during the reign 

of the Third Reich. 
37Upendra Dev Acharya in ‘Constitutionalism and Democracy in Nepal: What Went Wrong’, 188 

published at Constitutionalism and Democratic Transitions: Lessons from South Africa, edited by 

Veronica Federico and Carlo Fusaro (Firenze University Press, 2006). 
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of representatives from all the strata of Nepali society i.e. including its minorities 

would also ensure recognition of diversity and several ethnicities in its Constitution 

which would establish its Constitutionalism. However, unfortunately the constitution-

making in Nepal in 1990 has been dictated by the King and the political elites. The 

Constitution of 1990 could well be termed as Lancaster Model of Constitution as 

well38.  

Bruce Ackerman has propounded that a Constitution could be measured through its 

opportunities provided to its citizens and State for survival, growth and renewal of 

polity39. In case of Nepal such growth and renewal of polity was possible only by way 

of establishing the Constituent Assembly. However, the Constitution of 1990 was 

drafted by Constitution Reform Commission (CRC) whereby the Sovereignty was 

divided between the King and the citizens. Nevertheless, in reality the sovereignty 

was still enjoyed by the King alone. The various structures of the government and 

arrangement of sharing of power between the government and the King were done 

through negotiation.  

The fundamental rights guaranteed to Nepalese were protected by the Supreme Court 

of Nepal under Article 88 of the Constitution of Nepal, 1990. However, the confusion 

was regarding the position of the King. The position of the Monarch was absolute and 

Article 4 of the Constitution of Nepal, 1990 established Nepal as the Constitutional 

Monarchical state. Moreover, Article 31 of the Constitution of 1990 laid down that 

the action of the King could not be challenged/ questioned in the Court of Law of 

Nepal40 (no matter how much the action was violative of the fundamental rights 

guaranteed under this Constitution). Therefore, the right conferred upon the Supreme 

 
38 The “Lancaster Model” of constitution-making reflects the idea that people believed that the former 

colonies were incapable of doing something like writing a constitution, and therefore needed help from 

the colonizing countries. Similarly, many countries that made their constitutions after World War II 

have been getting help from constitutional experts in writing their constitutions. The Lancaster Model 

takes its name from the Lancaster House in London where meetings to determine post-colonial 

constitutions were convened.  
39Bruce Arnold Ackerman (born 1943) is an American constitutional law scholar. He is a Sterling 

Professor at Yale Law School. The author calls for national referendum on major constitutional or 

system transforming occasions and he argues that referendum can be important to legitimize devices 

for new structural constitutional arrangements of a significant nature. 
40 Article 31         

Question not to be Raised in Courts  

No question shall be raised in any court about any act performed by His Majesty: Provided that nothing 

in this Article shall be deemed to restrict any right under law to initiate proceedings against His 

Majesty's Government or any employee of His Majesty. 

https://en.wikipedia.org/wiki/Constitutional_law
https://en.wikipedia.org/wiki/Sterling_Professor
https://en.wikipedia.org/wiki/Sterling_Professor
https://en.wikipedia.org/wiki/Yale_Law_School
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Court of Nepal to act as guardian of the fundamental rights guaranteed to Nepalese 

was limited to the extent that the same violation was not committed by the King. 

The Constitution of 1990 was already challenged on various grounds which also in a 

way attack on the Monarchy in Nepal. Thus, in 2003 King Gyanendra attempted to 

clear out all the mounting unrest against his exceptional takeover of power by 

appointing Prime Minister. However, soon after this in 2005 the King dismissed the 

government through a Royal Coup and placed all the significant leaders under arrest, 

communications were severed and stringent restrictions were placed for travelling.  

Following cumulative protest against the authoritarian rule of Monarch the 

Constitution of 1990 was repealed and the task of drafting the Interim Constitution 

was entrusted with the Interim Constitution Drafting Committee. There was protest 

against the Interim Constitution because the same was not drafted by the Constituent 

Assembly despite making several demands for the same. The demand for drafting the 

Constitution by the Constituent Assembly was to fill up the gap of proper 

representation of all ethnicity and region in Nepal. Due to protests against the Interim 

Constitution, 2007 by the Madhesis (people of Madhes, also known as Terai region in 

Nepal) the Interim Constitution, 2007 was amended twice in very short span of time. 

Finally the Constitution was drafted by the CA-II and was promulgated in 2015.  

The journey of drafting of the Constitution of Nepal was all about representation and 

participation of Nepalese in the political activities of the country. However, the same 

was restricted till the abolition of Monarchy. The power of the Judiciary was also 

restricted to a great extent in the Monarchical regime. The role of the Apex Court of 

Nepal in drafting the Constitution of Nepal, 2015 is significant because it was for the 

first time the Judiciary interfered with the drafting of the Constitution of the country 

in Nepal. In Bharatmani Jungam v. Office of the President &Ors.41 the tenth 

amendment to the Interim Constitution extending the time period of Constituent 

Assembly-I was challenged. The CA-I was appointed initially for two years which 

was extended several times since the CA-I could not finish drafting the Constitution 

of Nepal. The Extension of CA-I was done through amendments in the Interim 

Constitution which was challenged in this case. For the first time the Supreme Court 

of Nepal was called in to decide the matter related to the Constitution of Nepal. This 

 
41Bharatmani Jungam v. Office of the President &Ors. Writ No. 68-ws-0014. 
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case was presided over by the Special Bench of the Supreme Court of Nepal 

consisting of Khil Raj Regmi, Chief Justice, Damodar Prasad Sharma J., Ram Kumar 

Prasad Shah J., Kalyan Shrestha J., Prem Sharma J. The Supreme Court ordered in 

this case that the time for CA-I could not be extended more than six months. If the 

CA-I could not draft the Constitution within six months then the same must think of 

an exit strategy. Therefore, the tenth amendment to the Interim Constitution of Nepal 

extending the time period of CAI was declared void. The eleventh amendment to the 

Interim Constitution was introduced post this judgment to provide six months 

extension to the CA-I as per the judgment of the Supreme Court of Nepal. However, 

the CA-I could not draft the Constitution within six months and CA-II was operative 

from 2014 onwards which finally promulgated the Constitution of Nepal in 2015. 

Nepal despite being a neighbouring country of India and influenced by the systems 

followed in India could implement those in its own country only in 2015. India 

adopted its Constitution in 1949 while Nepal was witnessing Monarchical system at 

that point. In 1948 the King of Nepal promulgated a Constitution of Nepal where nor 

the rights were properly defined neither the role of the judiciary was clear.  

Post the abolition of monarchy in Nepal the role of the Judiciary in this country 

becomes significant in upholding the rule of law. The judiciary, by subjecting the 

government and the people alike to the law, has created an environment where the law 

takes the basic value that binds the power with duty and accountability. The role of 

the Supreme Court of Nepal could not be denied in limiting the power of the 

government by restricting its power of detention and freed many political leaders and 

student activists protesting against the autocracy. There are also instances of 

reprehension of the government by the Supreme Court of Nepal for restricting the 

Press by colourable exercise of power.42 However, in Sanjeeb Parajuli on behalf 

Rajiv Parajuli v Royal Commission on Corruption Control and Others43the Supreme 

Court of Nepal for the first time observed that the sovereignty was vested in the 

people of Nepal and the constitutionality of the King’s action could be challenged 

before the court. After the royal massacre King Gyanendra ascended to the throne and 

started concentrating the power in his hand. The concentration of power started with 

 
42 Ram Prasad Shrestha, Role of Nepali Judiciary in Strengthening the Rule of Law, NJA Law Journal 

1-6 (2009). 
43SanjeebParajuli on behalf Rajiv Parajuli v Royal Commission on Corruption Control and Others 

Writ No- 118 of 2062 (B.S.). 
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dissolution of the Parliament in 2002 followed by declaration of emergency. King 

Gyanendra set up Royal Commission for the Control of Corruption (RCCC)despite 

the fact that Nepal was already having an independent authority to investigate abuse 

of power by authorities. The RCCC arrested the Prime Minister and other political 

leaders who resisted the concentration of power in the Monarch. The main issues 

before the Court were- 

a. Where does the sovereignty lie? 

b. Whether the action of the King could be challenged before the Court of Law? 

The Constitution of Nepal, 1990 vested the sovereignty in the people of Nepal and 

made the King the guardian of the Constitution. However, the Constitution of Nepal, 

1990 could not be continued for various reasons and the sovereignty was demanded to 

be with the Monarch in 2001 by King Gyanendra. The Supreme Court in this case not 

only reiterated that the sovereignty lied with the people but also observed that the 

Supreme Court of Nepal was empowered to question the constitutionality of King’s 

action. This case was undoubtedly a step forward in upholding the rule of law in 

Nepal which was finally laid down in 2008 by the Constituent Assembly-I through 

abolition of monarchy. 

Under article 88 of the Constitution of Nepal, 1990 the Supreme Court of Nepal was 

vested with the power of declaring any law void if found to be inconsistent with the 

Constitutional provisions.44Article 23 of this Constitution has laid down that the 

 
44 Article 88 of the Constitution of Nepal, 1990 

Jurisdiction of the Supreme Court  

(1) Any Nepali citizen may file a petition in the Supreme Court to have any law or any part thereof 

declared void on the ground of inconsistency with this Constitution because it imposes an unreasonable 

restriction on the enjoyment of the fundamental rights conferred by this Constitution or on any other 

ground, and extraordinary power shall rest with the Supreme Court to declare that law as void either ab 

initio or from the date of its decision if it appears that the law in question is inconsistent with the 

Constitution.  

(2) The Supreme Court shall, for the enforcement of the fundamental rights conferred by this 

Constitution, for the enforcement of any other legal right for which no other remedy has been provided 

or for which the remedy even though provided appears to be inadequate or ineffective, or for the 

settlement of any constitutional or legal question involved in any dispute of public interest or concern, 

have the extraordinary power to issue necessary and appropriate orders to enforce such rights or to 

settle the dispute. For these purposes the Supreme Court may, with a view to imparting full justice and 

providing the appropriate remedy, issue appropriate orders and writs including habeas corpus, 

mandamus, certiorari, Prohibition and quo warranto: - Provided that: (a) the Supreme Court shall not be 
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manner for enforcing the rights guaranteed in the Constitution of 1990 has been set 

forth in Article 88. Thus, the Article 23 of this Constitution indicated that Article 88 

of the Constitution of 1990 had procedural utility. However, in Dhan Kumari Gurung 

on behalf of Iman Singh Gurung v. Military Court45the Supreme Court of Nepal has 

observed that Article 88 was not only a procedural provision, rather a substantive 

provision having the strength of fundamental right. Thus, each individual whose 

rights had been violated could seek remedy from the Supreme Court to enforce the 

same. Thus, judicial review has been made a significant principle to realise Rule of 

Law and socio-economic and political justice.  

The Constitution of 1990 empowered the Supreme Court of Nepal to review the 

enactments in the light of Constitutional provisions. The same Constitution in Article 

31 provided immunity to the King from being challenged and/or questioned before the 

Court of Law.46 Therefore, the scope of judicial review of the Supreme Court was a 

significant question post adoption of the Constitution of 1990. In Rabi Raj Bhandari 

v. Hon’ble Prime Minister Man Mohan Adhikari47 court determined the scope of 

judicial review. The Supreme Court observed that the action of the King could be 

questioned before the Court of Law which had not been performed exclusively at his 

 
deemed to have power under this clause to interfere with the proceedings and decisions of the Military 

Court except on the ground of absence of jurisdiction or on the ground that a proceeding has been 

initiated against, or punishment given to, a non-military person for an act other than an offence relating 

to the Army. (b) except on the ground of absence of jurisdiction, the Supreme Court shall not interfere 

under this clause with the proceedings and decisions of Parliament concerning penalties imposed by 

virtue of its Privileges.  

(3) The Supreme Court shall have original and appellate jurisdiction as defined by law. 

 (4) The Supreme Court may review its own judgment or final orders subject to the conditions and in 

the circumstances prescribed by law.  

(5) If His Majesty wishes to have an opinion of the Supreme Court on any complicated legal question 

of interpretation of this Constitution or of any other law, the Court shall, upon consideration on the 

question, report to His Majesty its opinion thereon.  

(6) Other powers and procedures of the Supreme Court shall be as prescribed by law. 

45Dhan Kumari Gurung on behalf of Iman Singh Gurung v. Military Court NKP 710 (2049).  

46 Article 31 of the Constitution, 1990 

No question shall be raised in any court about any act performed by His Majesty: Provided that nothing 

in this Article shall be deemed to restrict any right under law to initiate proceedings against His 

Majesty's Government or any employee of His Majesty. 
47Rabi Raj Bhandari v. Hon’ble Prime Minister Man Mohan AdhikariNKP Golden Jubilee Edition 1 

(2052). 
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discretion. Immediately after two years in Krishna Prasad Siwakoti v. Cabinet 

Secretariat and Others48 reviewed the Succession of Throne Act, 2044 (BS) whereby 

it entertained a question regarding constitutionality of an act performed by the King. 

The Supreme Court declared the concerned provision of the impugned Act violative 

of the Constitution.  

However, the Supreme Court of Nepal has sometimes created formidable ‘self-

constraint’ in order to protect the basic spirit of the Constitution. In Gyan Raj Rai v. 

Cabinet Secretariat and Others49the petitioner challenged the tripartite treaty among 

Nepal, India and Great Britain 0f 1947 on the ground that the treaty violated his right 

to equality. The Supreme Court dismissed the petition stating that treaty fell under the 

scope of diplomatic relation of the country with the contracting parties. Maintenance 

of such relation was the duty of executive. Therefore, any dispute arising out of such 

relations could not be reviewed by the Supreme Court. It further observed that the 

jurisdiction of the Supreme Court could not be invoked in the absence of any legal 

and constitutional question.  

In Babu Ram Poudel v. Cabinet Secretariat and Others50interpreted the letters of 

Article 11 of the Constitution. Article 11 of the Constitution of 1990 guaranteed 

‘Right to Equality’ to its citizens. In this case the Supreme Court observed that the 

provision of ‘equal before the law’ has embraced a negative concept within it which 

meant that the State would refrain itself from any discrimination while protecting the 

right of an individual. Therefore, ‘equal before law’ does not bestow any special 

privilege upon an individual and treated very individual equally. This interpretation of 

‘right to equality’ by the Supreme Court of Nepal is similar to the interpretation of the 

‘right to equality’ under Article 14 of the Constitution of India by the Supreme Court 

of India.  

The Supreme Court of Nepal in Sapana Pradhan Malla v. Ministry of Law, Justice 

and Parliamentary Affairs and others51made it clear that any classification in order to 

enact legislation for downtrodden would be just and valid. Such classification could 

 
48Krishna Prasad Siwakoti v. Cabinet Secretariat and Others NKP 295 (2054). 
49Gyan Raj Rai v. Cabinet Secretariat and Others Writ No 2651 of 2056. 
50Babu Ram Poudel v. Cabinet Secretariat and Others NKP 143 (2051). 
51Sapana Pradhan Malla v. Ministry of Law, Justice and Parliamentary Affairs and others Writ No 56 

of 2058. 
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not be challenged as violative of ‘right to equality’ guaranteed under the Constitution 

of Nepal, 1990. 

The journey of the legal system in Nepal reflects that the Supreme Court of Nepal has 

adopted the constitutional interpretation by the Supreme Court of India. However, 

legal system of Nepal witnessed this development in 1990 through adoption of a new 

Constitution while in India this development ushered through a judicial 

pronouncement in 1978 (Maneka Gandhi v. Union of India). 
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BHUTAN 

It is not long ago that Bhutan has been introduced to participatory democracy by its 

fourth King Jigme Synge Wangchuk. It was in 2008 Bhutan received its first written 

Constitution as a consequence far reaching reforms commenced since 2001 by the 

fourth King. Unlike Nepal, the Constitution of Bhutan was not drafted at a difficult 

time. The reform has come to Bhutan very peacefully by the Monarch.The transition 

from indigenous system of rule to democratic system in Bhutan has been considered 

as one of the unique and astonishing transitions. The noteworthy aspect of the 

experiments of Bhutanese with the Constitution is that it does not have any colonial 

history nor it has been ruled under a system other than its indigenous one.52Bhutan did 

not have modern and/ or written document as the Constitution and has always been 

ruled by the Monarch under indigenous system. The transition to democratic system 

from monarchical system was not due to any popular pressure or pressure from the 

elite class, but the change was introduced by the Monarch whose authority was 

unchallenged at that time. Therefore, the significant task for Constitution-making of 

Bhutan was to provide it’s a modern and written Constitution and something sui 

generis.  

Bhutan is a small country situated between China in north and India in South. 

Economic and political modernity of Bhutan could be attributed to Indo-Bhutan 

friendship which started with the visit of Jawaharlal Nehru to Bhutan in 1958. The 

origin of Bhutan, as a nation state, is resulted from a democratic process by electing 

the hereditary Monarch in 1907. This election of hereditary monarch in Bhutan back 

in 1907 corresponds to Social Contract Theory. According to Hobbes the origin of 

Social Contract Theory is the desire of a stable and secured polity. Therefore, 

introduction of a sovereign was inevitable. There was two types of pacts between 

individuals and that is Pactum Unionis and Pactum Subjectionis. By Pactum Unionis 

people sought to protect their lives and properties as a result of which society was 

formed and individuals learnt to respect each other and live in a harmony. By Pactum 

Subjectionis individuals agreed to subject themselves under the authority of superior 

who might be called the Sovereign. His Majesty Jigme Singye Wangchuk, the fourth 

King, has been instrumental in introducing the democratic Constitution. The drafting 

 
52Venkat Iyer, ‘Constitution-Making in Bhutan: A Complex and Sui Generis Experience’, 7 (2) The 

Chinese Journal of Comparative Law, 360 (2019). 
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of the Constitution of Bhutan was initiated in 2001 when the fourth King astonished 

Bhutan with his proclamation that Butan would embrace democracy. His Majesty 

Jigme Singye Wangchuk said The destiny of the nation lies in the hands of the people. 

We can not leave the future of the country in the hands of one person. 

Tshering Wangchuk, Justice, Taachog Bench, Supreme Court of Bhutan, on 

Constitutionalism stated that The institutions fashioned by the constitution – 

parliament, executive and the judiciary are intended to bring about a form of 

government that will guarantee that democracy and liberty are not empty promises. 

The idea of Constitutionalism and rule of law are the foundation of any modern state. 

Rule of law is not only an arid legal doctrine but guarantees responsible government 

and an important contributor to fair and just society by offering best means of 

securing peace and co-operation. The fourth King His Majesty Jigme Singye 

Wangchuk, on the 105th National Day in 2008, stated that the power handed over to 

the Monarch in 1907 was now returned to the people. This shows that unlike other 

countries the political transition in Bhutan was not due to any strife, violence and 

conflict nor there was any sacrifice of life to bring such change in the country. At the 

105th National Day Ceremony in 2008 His Majesty said that “The highest 

achievement of 100 years of Monarchy has been the constant nurturing of 

Democracy...I hereby return to our People the powers that had been vested in our 

Kings by our forefathers 100 years ago. As King, henceforth, it is my sacred duty to 

ensure the success of our new democracy so that it fulfils the aspirations of our 

people always”.53 

His Majesty the Third King’s liberalism led to introduction of National assembly in 

1953. Simultaneously, Royal Advisory Council, High Court and Adult Franchise  

were also introduced by the King in 1960’s. Therefore, it can aptly be said that the 

true spirit of democracy recognising dignity and worth of individual was ingrained in 

the polity of Bhutan by the Monarchy. His Majesty the Fourth also prepared the 

citizens of Bhutan steadily to embrace democratic form of government by introducing 

various mechanisms and institutions in his governance. In 1981 The Dzongkhag 

Yargay Tshogdu (DYT) and in 1991 Gewog Yargay Tshogchung (GYT) were set up 

for administrative and political decentralization to enhance democratic powers, social 

 
53Tshering Wangchuk, Justice, Taachog Bench, Supreme Court of Bhutan on Constitutionalism, Rule 

of Law and Democracy. 
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responsibilities, transparent process and decision making at grass root level. The 

greatest and significant devolution of power took place in the 77th session of National 

Assembly in 1998 by dissolving the then Cabinet through Royal edict. The Council of 

Ministers of National Assembly were then elected by secret ballot and the executive 

power was fully vested with the Prime Minister. In 77th Session of National Assembly 

‘no confidence motion’ against the Monarch was also introduced. This shows the 

extent of devolution of power by Monarch. In 2001 His Majesty the fourth King 

commanded drafting of a Constitution stating that the political system of a nation 

must evolve to ensure continued peace and prosperity of Bhutanese people. His 

Majesty further mentioned that Monarchy is good as long as the Monarch is good 

thereby emphasising the necessity of participation of Bhutanese people in governance.  

His Majesty while addressing the Constitution Draft Committee said that “the 

Constitution must create a political framework that will make democracy effective 

and vibrant in our country. It must embody the hopes and aspirations of the people, 

draw on the existing system and laws and on the lessons learnt from countries around 

the world. Bhutan is in a unique position today and time and opportunity are in our 

favour, to develop a system of governance that will be in the best interests of the 

Bhutanese people and the country. It is of utmost importance for us to utilize this 

opportunity to frame a Constitution that will create a dynamic system of governance, 

which will uphold the true principles of democracy. The Constitution must become the 

golden pillar that will support and enable the political system in Bhutan to safeguard 

the sovereignty of the country and the rights of the people”.54 

Since the political transformation in Bhutan was not due to any conflict with the 

Monarchy the Constitution of Bhutan in 2008 is an example of harmonious 

construction of democracy and Constitutional Monarchy. This harmony was possible 

only because the benevolent King handed back the power to the Bhutanese people and 

portrayed Monarch as the representatives of its subjects. Article 1 (1) of the 

Constitution of Bhutan lays down that Bhutan is a Sovereign Kingdom and the 

Sovereign power belongs to the people of Bhutan. Article 1 (2) of the Constitution of 

Bhutan lays down that the government of Bhutan will be Democratic Constitutional 

 
54Tshering Wangchuk, Justice, Taachog Bench, Supreme Court of Bhutan on Constitutionalism, Rule 

of Law and Democracy. 
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Monarchy. Article 1 (9) of the Constitution of Bhutan declares the Constitution as the 

Supreme Law of the land. Article 1 (13) of the Constitution of Bhutan has guaranteed 

separation of the Executive, the Legislature and the Judiciary.  

Bhutan has exhibited a striking example of path-dependency55 as the fourth King His 

Majesty Jigme Singye Wangchuk has continuously followed his vision to transform 

Bhutan’s polity. There are two features which have shaped the Constitutionalism in 

the Constitution of Bhutan. These two significant features are- 

i. Emergence and Consolidation of Monarchy under the First and Second 

Druk Gyalpo56 from 1907-1952. 

ii. Introduction of Gross National Happiness under Article 9 (2) of the 

Constitution of Bhutan.57 

The circumstance under which the present hereditary Monarch of Bhutan came into 

existence has a striking similarity with the Social Contract theory of Thomas Hobbes. 

The decades preceding the establishment of the present Monarchy in Bhutan (Prior to 

1907) was marked by violence and civil war. Hobbes perceived state of nature as full 

of violence and civil war. Therefore, the way of coming out of such state of nature is 

the social contract which would bring peace, tranquillity and certainty by establishing 

a civil society under the rule of a Leviathan. In Bhutan the social contract was entered 

into by the conflicting and rival parties, relieving themselves from the State of Nature, 

subjecting themselves under the legal authority of one man known as the Monarch. 

Therefore, the work of Thomas Hobbes in Chapter 17 of Leviathan has a striking 

relevance with the creation of Monarch in Bhutan. The Social Contract theory 

envisages that the power to rule is wilfully handed over to the ruler which was 

manifested by the fourth King His Majesty while giving back the power to Bhutanese 

people.58Monarchy in Bhutan is an example where the Monarch voluntarily reduced 

his powers in order to introduce democracy in Bhutan. Which is why it was possible 

to introduce Democratic Constitutional Monarchy in Bhutan. 

 
55Path dependence is the tendency of institutions or technologies to develop in certain ways because of 

their structure or their beliefs and values. 
56Druk Gyalpo means the King. 
57 Article 9 (2) of the Constitution of Bhutan- Principles of State Policy- 

The State shall strive to promote those conditions that will enable the pursuit of Gross National 

Happiness. 
58 Marian Gallen kamp, Democracy in Bhutan: An Analysis of Constitutional Change in Buddhist 

Monarchy, 6, (Institute of Peace and Conflict Studies, New Delhi, 2010). 
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Article 9 (2) of the Constitution of Bhutan introduced Gross National Happiness 

(GNH) as one of the principles of State Policy. The clause connotes that the GNH is 

not complementing democracy, rather democracy is a part of the GNH as the Article 9 

(2) mandates that the State shall strive to promote conditions which will enable the 

pursuit of GNH. Common features of Democracy are- 

a. Having a Constitution, 

b. Separation of power amongst the legislature, executive and the judiciary, 

c. Law debated and passed by the parliament, 

d. Decisions made by the government are based on laws, 

e. Members of Parliament and/ or legislative assembly are elected through adult 

franchise. 

Thus, Democracy is the right of citizens to have a share in political system. In 

Democracy citizens vote and participate in politics. This Democracy in Bhutan was 

introduced by the Monarch who commanded drafting the Constitution. 

Rule of Law protects citizens from arbitrary government. Rule of Law ensures that the 

law shall be complied with everyone collectively and individually including the State. 

The Constitution of Bhutan has also upheld the principle of Rule of Law. Article 20 

(2) of the Constitution has subjected the Monarch to the Constitution of Bhutan. The 

Monarch can be abdicated for wilful violation of the Constitution of Bhutan.59 

 
59 Article 2 of the Constitution of Bhutan 

20. The Druk Gyalpo shall abdicate the Throne for wilful violations of this Constitution or for being 

subject to permanent mental disability, on a motion passed by a joint sitting of Parliament in 

accordance with the procedure as laid down in sections 21, 22, 23, 24 and 25 of this Article. 

21. The motion for abdication shall be tabled for discussion at a joint sitting of Parliament if not less 

than two-thirds of the total number of the members of Parliament submits such a motion based on any 

of the grounds in section 20 of this Article.  

22. The Druk Gyalpo may respond to the motion in writing or by addressing the joint sitting of 

Parliament in person or through a representative.  

23. The Chief Justice of Bhutan shall preside over the joint sitting of Parliament mentioned in section 

21 of this Article.  

24. If, at such joint sitting of Parliament, not less than three-fourths of the total number of members of 

Parliament passes the motion for abdication, then such a resolution shall be placed before the people in 

a National Referendum to be approved or rejected.  

25. On such a resolution being approved by a simple majority of the total number of votes cast and 

counted from all the Dzongkhags in the Kingdom, the Druk Gyalpo shall abdicate in favour of the heir 

apparent 
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In Opposition Leader v. The Government60 the plaintiff moved the High Court of 

Bhutan seeking Court’s intervention with Government’s restructuring and broadening 

the then existing tax structure. This case was heard by Constitutional Bench of five 

judges comprising of Hon’ble Acting Chief Justice Sangay Khandu, Justice Lungten 

Dobgyur, Justice Norbu Tsering, Justice Tsering Namgyal, Justice Tashi Chhozom. 

Article 14 of the Constitution of Bhutan laid down that the structure of tax could not 

be altered and/or amended except by law. The then Finance Minister of Bhutan in the 

Annual Budget 2010-2011 in the 5th Session of the Parliament announced that 

broadening of sales tax would bring revenue. The then Finance Minister also 

proposed to rationalise the sales tax and customs duty rates. This was, as contended 

by the plaintiff, against the Article 14 (1) of the Constitution of Bhutan which laid 

down that alteration to tax structure had to be made according to the law. 

The Bench dismissed the plea of the plaintiff to declare Article 14 (1) of the 

Constitution void. The locus standi of the plaintiff was challenged by the respondent. 

The Bench maintained that alteration of sales tax and customs duty rates concerned 

public at large, thus, the plaintiff had the locus standi to file the suit. Finally the 

Bench observed that no alteration to sales tax and customs duty rates could be made 

except according to the law. Thus, announcement of such alteration in Budget session 

was not in compliance with the law.  

The Preamble of the Constitution of Bhutan reflects the historical school of law. Karl 

Von Savigny, one of the founders of the historical school, propounded that legal 

system was a part of the culture of people. From the very beginning of giving back the 

sovereignty to people by the Monarch reflects the significant feature of historical 

school i.e. law is not arbitrary manifestation of legislature. Law and legal system is 

developed as a response to interpersonal powers to be found in the spirit of people 

known as vokgeist. The basic constitutional values incorporated in the Preamble is 

BLESSED by the Triple Gem, the protection of our guardian deities, the wisdom of 

our leaders, the everlasting fortunes of the Pelden Drukpa and the guidance of His 

Majesty the Druk Gyalpo Jigme Khesar Namgyel Wangchuck. These triple gem 

mentioned in the Preamble are Buddha, Dharma and Sangha. DrukGyalpo in the 

Preamble meant benevolent monarchy with republicanism. The preamble endeavours 

 
60 Judgment was rendered on 18th November, 2010. 
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to secure blessings of liberty, ensure justice and tranquillity, enhance unity, happiness 

and well being of the people. The Preamble starts with ‘We the People of Bhutan’ and 

ends with ‘Do hereby ordain and adopt this Constitution’.61 

The abovementioned discussion on the Constitution of Bhutan shows that the 

philosophical basis for the Constitution of Bhutan was different from India. The 

preceding years of the drafting of Constitution of India is history of struggle for 

autonomy and violence. However, the history of Constitution drafting in Bhutan does 

not show any such struggle and violence. The address of the Monarch in the 105th 

National Day Ceremony reflects the spirit of people of the nation. Therefore, the 

Historical school is manifest in the philosophy of the Constitution of Bhutan and 

unlike India the sovereign of Analytical positive school of law has not been reflected 

in the Druk Gyalpo of Bhutan.  

Therefore, developments in the legal systems of Pakistan, Bangladesh, Nepal and 

Bhutan have followed the trail of developments in Indian legal system. In India 1975 

can be marked as the moment of political crisis as emergency was promulgated 

thwarting the political development of the country for almost two years. The same 

situation can be witnessed in Pakistan during 1975 when the country was under the 

military regime of General Zia-Ul-Haq. In 1975 Bangladesh also witnessed military 

regime under Major General Ziaur Rahman which was done transgressing the 

boundary of the Constitution of Bangladesh. Thus, both Pakistan and Bangladesh 

went through the autocratic rule exactly when India witnessed emergency. Thus it can 

safely be said that 1970s is a period of manifestation of Analytical Positive School of 

Law in India, Pakistan and Bangladesh and subsequent paradigm shift towards 

sociological-realist school of thought rooted in principles of natural law. 

Till 1990 Pakistan and Bangladesh were found to be under the military regime and 

Nepal was found to be under Monarch. Democratization of the legal system in these 

three countries started only after 1991. However, the role of the judiciary of these 

countries in upholding rule of law during the period of political crisis can not be 

denied. In several judgments the judiciaries of respective countries tried to maintain 

the stability of the legal system by upholding rule of law which was often vitiated by 

 
61 Lecture on A PERSPECTIVE ON THE PHILOSOPHICAL BASIS OF THE BHUTANESE 

CONSTITUTION in the Royal Institute of Governance and Strategic Studies by the then Chief Justice 

of Bhutan on 21st March, 2014. 



480 
 

the interference of the executive and/ or the legislature. In these three SAARC 

countries change occurred as a result of violence which paved the way for 

transformation from analytical positive school to sociological school62. It is only in 

case of Bhutan where transformation from monarchy to democracy happened through 

a peaceful means, by the will of the (command of the) sovereign. 

 
62 According to the Sociological school of law the main purpose of law is to resolve conflicts amongst 

various interests in the society. 
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CHAPTER- XII 

CONCLUSION & SUGGESTION 

This research work is carried out with an objective to study the paradigm shift in the 

jurisprudential thoughts in judicial pronouncements in India. The study of this nature 

was felt essential for mapping the silent jurisprudential shifts that occurred in India 

unknown to the real actors and creators of the makers of such evolution. India has 

certain interesting features. It has a chequered history of invasions, colonisations and 

freedom struggle. In each of these phases there were predominant jurisprudential 

thoughts that became the motivational force. However significantly India did not and 

does not belong to a predominant jurisprudential school of thought. The researcher in 

the present research work undertook the mapping of the paradigm shifts and to 

examine whether the Indian Legal System is influenced by any particular school of 

thought, his explorative journey has been planned and presented in ten chapters. 

The first chapter is an attempt to root the study in the philosophical/ jurisprudential 

foundation and the researcher has concluded this chapter with findings that 

Constitutionalism signifies the principles that a Constitution of a country incorporates 

within it and implements those principles over a period of time. Constitutionalism is 

necessary to ensure justice, equality fairness and good conscience  and the 

Constitution is the legal document that embodies these principles. The object of this 

chapter was to highlight the significance of these metaphysical transcendental 

principles integrated in the Constitution. Halsbury’s Laws of India has aptly stated 

that in the field of Constitutional law there is synthesis of three following factors- 

a. Supremacy of metaphysical transcendental principles (there can be said to be 

the integral aspects of Constitutionalism),  

b. Necessity to reduce these principles in written form, and 

c. Judiciary to enforce these principles enshrined in the Constitution.1 

Thus, these can be said to be the sine qua non of Constitutional Law. Constitution 

framers of India before embarking upon the journey of framing of framing of the 

 
1 HALSBURY’S LAWS OF INDIA, Constitutional Law I,  Vol- 34, 9-10 (Lexis Nexis, Butterworth, 

New Delhi, 2012) 
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constitution were driven more by the need of self determination   than following a 

particular school of thought.  

Validation of authority and the foundation of the infrastructure upon which to build 

the superstructure of governance requires a foundation of universally accepted legal 

principles and philosophy. Such universally accepted philosophies and principles are, 

to say the least, are results of long debates and deliberations that lead to the adoption 

of principles that are metaphysical and transcendental in nature. These principles 

ensure fairness, equality and justice to every individual within the geopolitical 

territory of a State and yet such principles also limit the powers of the sovereign. 

Therefore, the fundamental principles embodied in the Indian Constitution are:  

i. Judicial Review which proves that in India the Constitution is regarded as 

foundation law and the violation of that fundamental norm can be 

remedied.  

Dieter Grimm2 has aptly mentioned that in United Mizrahi Bank Ltd. v. Migdal 

Village HCJ  the Israeli Court has observed that judicial review is the soul of the 

Constitution itself. Strip the Constitution of judicial review and you have removed its 

very life.. It is therefore no wonder that judicial review is now developing. The 

majority of enlightened democratic states have judicial review..the twentieth century 

is the century of judicial review.3 

ii. Separation of power which keeps the judiciary separated from the 

interference of the legislature and/ or the executive, 

iii. Rule of Law ensuring equal treatment by the law and also restricting any 

privileged treatment  by the law unless provided due to positive 

discrimination.4  

The Supreme Court of India in Skill Lotto Solutions Pvt. Ltd. v. Union of India5 has 

held that ‘Article 32 is an important and integral part of the basic structure of the 

 
2 Dieter Grimm is a Professor of Law at Humboldt University of Berlin.  
3 P. IshwaraBhat (ed.) ,Constitutionalism and Constitutional Pluralism, 65, (LexisNexis, Gurgaon, 

2013) 
4 Positive discrimination is permitted in India under Article 15 of the Constitution of India. Article 14 

of the Constitution of India ensures that everybody shall be treated equally before the law and nobody 

shall be provided with any privileged treatment by the law. Nevertheless, the government of India is 

empowered to make any provision or policy  favouring a particular gender or caste  which faces 

deprivation for a considerable period of time thus requires upliftment. 
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Constitution. Article 32 is meant to ensure the observance of rule of law. Article 32 

provides for the enforcement of fundamental rights, which is also the most potent 

weapon.’ 

In the second chapter the researcher dealt with the evolution of the Indian Legal 

System and making of the Constitution. The objective of this chapter was to set he 

backdrop canvas for evaluating the functioning of the various schools of thought that 

hat has been manifestly seen during the debates in the Constituent Assembly and the 

judicial pronouncements in the subsequent period. Interestingly the judges have not 

been consciously aware of using a particular school of thought. 

On 13th December, 1946 when India was yet to attain its independence  Pandit 

Jawaharlal Nehru  moved the  Objective Resolution along with other resolutions as 

‘This Constituent Assembly declares its firm and solemn resolve to proclaim India as 

an Independent Sovereign Republic and to draw up for her future governance a 

Constitution’6. However, the legal system evolved in India after the Constituent 

Assembly Debates. Thus, it cannot be said to be of purely common law in nature 

although it has predominant common law features. The separation of personal law 

from the realm of the civil secular laws has added a different dimension as has the 

predominantly law making role of the parliament. Hence the researcher is of the 

opinion that the legal system in India is a mixed legal system. The researcher is of 

further opinion that this mixed nature of the legal system has facilitated  the judges to 

make use of various schools of thought to meet with the demands of time.  

The third chapter of the present work deals with the Preamble. Since preamble 

enshrines the principles on which the Constitution stands, this chapter was considered 

important. Preamble is the prime part of the Constitution of India. It  is neither 

ceremonial/symbolic  nor a substantive source of law in India. It embodies the 

principles on which the Constitution of India stands. Hence it has a significant role to 

play while interpreting the ambiguous provisions of the Constitution. In Kesavananda 

Bharti case it has been held that the Preamble enshrines some principles which are 

identified as ‘Basic Structure’ and was declared not to be subject to any change. 

These principles identified as ‘Basic Structure’ of the Constitution of India are 

 
5 Skill Lotto Solutions Pvt. Ltd. v. Union of India  WP (Civil) 961 of 2018. 
6 Constituent Assembly Debates, Vol I, 13th December, 1946. 
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nothing but the principles of Constitutionalism. Thus, the Constitution of India is a 

posited law that enshrines the principles of constitutionalism like, equality, liberty, 

justice, fraternity and rule of law which cannot be detached from the Constitution of 

India.  

With the adoption of the Constitution of India arose the question regarding the 

method of interpreting the same. This inevitably involved the role of judges and the 

court. Interpretation of the Constitution arises only when the language of the 

Constitution is ambiguous and/or where the Constitution is silent on any right, 

privilege, immunity, distribution of power. In India the Supreme Court and the High 

Courts have been empowered to interpret the Constitution of India in the following 

occasion- 

i. When the Constitutional provision is silent or ambiguous, and  

ii. When the executive and/ or the administrative authorities are under 

judicial scrutiny. 

In India the method of Constitutional interpretation has gradually evolved. The fourth 

chapter of this work explores the relevant Supreme Court cases between 1950 to 1978 

and is entitled A Journey from A.K. Gopalan to Maneka Gandhi: A Study from 1950-

1978. The exploration in this chapter starts with A. K. Gopalan v. State of Madras 

case (1950). The objective of this chapter is to explore how far the Indian court 

adhered to the strict principles of the classical analytical school of thought in the 

inception of the adoption of the Constitution of India. It is seen that due to the 

colonial legacy, the early decisions of the Supreme Court of India were more inclined 

towards analytical positivism. This is because many judges of that period were also 

judge during the British era and were trained in English Classical jurisprudential 

thoughts. The researcher in this chapter finds that the period from 1950 to 1978 was a 

fluid period of early trend settling in Constitutionalism  due to different interpretation 

to fundamental rights and the proclamation of  emergency which was finally settled 

by the principles laid down in Maneka Gandhi v. Union of India case (1978). 

The first phase i.e. 1950-1978 records a state of fluidity and a paradigm shift from 

analytical positivist conservatism to inter alia a predominantly sociological school of  

thought. Twenty Supreme Court cases have been studied for the given period of time 

i.e. 1950-1978. During this period no enactment or executive policy of significance 
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was introduced that would mark a shift in jurisprudential school of thought in India. 

This strengthens the presumption  that the  aforementioned shift might have been 

facilitated by the Indian judiciary. In this phase a study of voting behaviour of 

Supreme Court judges has been on the parameters used  by George H. Gadboi Jr. for 

the first time in India. Gadboi introduced four categories of judges according to their 

voting behaviour and these are- 

i.Modern Liberal- one whose voting behaviour reflects an antipathy towards 

deprivation of civil liberties but approves of regulation of economic liberty of an 

individual. In other words approves civil liberty and regulation of economic liberty. 

ii.Modern Conservative- one who condones restriction of civil liberties by the 

government but oppose to the economic regulation. That approves restriction of civil 

liberty but does not approve economic restriction. 

iii.Classical Liberal- one whose voting behaviour corresponds to the belief in freedom 

of individual’s both his personal and property right.  

iv.Classical Conservative- judges whose voting behaviour suggest predisposition to 

upholding government’s restriction upon both the individual right and property right. 

The researcher has added another category of Ambivalent group along with the 

aforementioned four categories introduced by George H. Gadboi Jr. This category 

includes Judges whose voting behaviour did not follow a specific pattern that was laid 

down by Gadboi. In this phase voting behaviour of 44 (forty four) judges have been 

analysed. From amongst 44 judges, 16 judges (36.36%) are found to belong to 

Classical Conservative group. 21 judges (47.73%) are found to belong to Classical 

Liberal group. 2 judges (4.55%) belong to Modern Liberal group while 5 judges 

(11.36%) belong to Ambivalent group. This phase witnessed a shift of focus from the 

source of law to the purpose of law. The role of judges become significant with the 

shift of focus to the purpose of law in society. This raises two issues-  

(a) the role of judges i.e. whether it is only to interpret the law or to make 

laws if the existing legal framework is found to be inadequate, and 

(b) the school of thought a judge uses to settle a dispute. 

The role of judges as ‘law maker’ was emphasized in various case laws in form of 

dissenting judgments for instance dissenting judgments of Justice Fazl Ali in A.K. 

Gopalan case in 1950. However, it took almost 28 years for the Indian legal system to 
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accept the law-making role of judges as can be seen as a binding precedent in Maneka 

Gandhi case in 1978.  

With the acceptance of role of judges as law-maker another question was regarding 

the factors taken into account by a judge while interpreting the  law. According to 

H.L.A. Hart judges consider their discretion while interpreting law. Ronald  Dworkin  

and Joseph Raz believed that judges while developing law do not give expression to 

their discretion and belief but simply unravel the spirit of law. Whatever be the factors 

of consideration, the fact remains that Maneka Gandhi’s judgment marks a paradigm 

shift from analytical positivist conservatism to a social justice oriented jurisprudence 

that rises above the rigid letter of law and preferring the liberal principle of the spirit 

of law.  

The fifth chapter entitled Post Maneka Gandhi Era: Paradigm Shifts Between 1978 To 

1991is important because it includes the period of emergency in India. The socio-

political happenings of that period brought about a change in judicial thought in India. 

In this chapter the researcher has made the following observation 

a. The authority to enact law was no longer exclusively upon the legislature only. 

Judicial pronouncement or precedent emerged as a source of valid law. The 

transformation was about shifting of focus from law making institution to law 

applying institution. Analytical positivism, which dominated the Indian legal 

philosophy during 1950-1978, was no longer enjoying the place of primary 

influence in the judicial pronouncement. Legal positivism of H.L.A. Hart 

becomes dominant in the Indian legal philosophy. Therefore, the researcher is 

of the opinion that India continued to be influenced by the Positivist school of  

thought  but the shift was from Austin, Bentham combine school to H.L.A. 

Hart’s thinking combined with Poundian social engineering. 

b. Proclamation of emergency in June, 1975 saw the suspension of all 

fundamental rights, including right to life. Supreme Court had not taken any 

stand against command of the sovereign. Post Maneka Gandhi focused on 

providing effective protection to fundamental rights by judicial activism 

including right to life. Through judicial activism the judiciary has shown that 

in order to maintain balance between competing interests in the society the 

fundamental rights and directive principles of state policy must go hand in 
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hand. India, in this phase, neither follows legislative supremacy nor judicial 

supremacy. It has embraced a different model of right protection paradigm. 

This model is known as the ‘New Commonwealth Model of 

Constitutionalism’.7 

c. The judiciary expanded the scope of judicial review to give wider connotation 

to fundamental rights. Nevertheless, political reaction and/ or reaction from 

the Parliament to judicial pronouncements were also visible during this period. 

However, the significant contribution of this period is recognition of judicial 

pronouncements as a valid source of law as opposed to command of the 

sovereign expressed through legislative powers of the Parliament.  

It may be worth noting that this judgment came at a time when Janata Dal was on the 

treasury benches in the Parliament. By laying the Principle of mandatory adherence to 

the procedure established by law and the paramountcy of the fundamental rights the 

Supreme court succeeded in limiting the power of the sovereign. The first phase of 

paradigm shift was complete. 

The voting pattern of judges during this period shows an interesting pattern. The 

pattern and the trends that emerge during this period from the type of judgments 

delivered based upon the pattern set by George H. Gadboi Jr.8 It shows in A.K. 

Gopalan v. State of Madras (1950) the Supreme Court of India gave a narrow 

meaning to Article 21 of the Constitution of India and refused to infuse the concept of 

‘procedure established by law’ with the concept of natural justice. This approach of 

interpretation of the Constitution is known as literal or textualist interpretation9. 

Literal interpretation advocates that focus should be upon the text or language of the 

provision of law rather than upon what it was intended to mean.10 This approach of 

literal interpretation was adopted and followed for some years in India especially 

during the early phase of the initial twenty five years. This approach reflected the 

 
7Chintan Chandrachud, Balanced Constitutionalism, 1-30, (OUP, New Delhi, 1st Edition, 2017) 
8George H. Gadboi Junior, Indian Judicial Behaviour, 5 (3/5) Economic and Political Weekly, 149-166 

(1970). 
9Textualist interpretation is an approach of interpretation where the interpretation of the law is based on 

the ordinary meaning of the legal text. In this approach no consideration is given to non-textual sources 

for example, intention of the legislature, spirit of the law etc. In India the correspondence term for 

textualist interpretation is literal interpretation.  
10Arvind P. Datar, Rahul Unnikrishnan, ‘Interpretation of Constitutions’, 29 (2), NLSI REV. (2017), 

136-148. 
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analytical positivist conservatism in the judicial pronouncements in India. Some of the 

significant questions of the Constitution were answered through literal interpretation. 

Post independence in A.K. Gopalan the question was the nature of law in Article 21 

of the Constitution of India. The Supreme Court in this case adopted a literal 

interpretation approach to Article 21 of the Constitution of India and observed that the 

meaning of  “Law” meant  “law” as enacted by the Sovereign and disregarded 

‘procedure established by law’. However, this mode of interpretation was overruled in 

Maneka Gandhi v. Union of India (1978) where the Supreme Court observed that the 

deciding factor for a norm to be law is its adherence to natural justice which is an 

integral part of ‘procedure established by law’ or ‘rule of law’. This interpretation of 

‘law’ was done in accordance to the purposive interpretation. Purposive interpretation 

was propounded by Aharon Barak, the President of Supreme Court of Israel. In this 

mode of interpretation, Barak stated, there was demonstration of  sensitivity to the 

uniqueness of the Constitution and the balance it strikes between the subjective 

purpose i.e. the intent of the authors of the Constitution and the objective purpose i.e. 

the intent of the system.11 On similar line of thought in Maneka Gandhi case the 

Supreme Court struck a balance between the competing interests of the society thus 

bringing about a paradigm shift in the jurisprudential thought in India. A notable shift 

in judicial thinking can be observed from A.K. Gopalan case (1950) to Maneka 

Gandhi case (1978). In this backdrop this research work assumes that there are several 

other shifts in the jurisprudential thoughts in Indian legal system and undertakes to 

locate some of these shifts in the legal system. The present research has also tried to 

find out the role of the Indian judiciary in facilitating these shifts in the Indian legal 

system. For the purpose of locating shifts in jurisprudential thoughts and identifying 

the role of judges the researcher has studied Indian Supreme Court judgments 

delivered between 1950 to 2020. The time period of seventy years has been divided in 

three phases. The first phase is from 1950-1978, the second phase starts from 1978-

1991 and the third phase is from 1991-2020. The phase of 1991 to 2020 is significant 

because it marks the onset of globalization. Economic liberalization in India was 

initiated in 1991 under the leadership of Prime Minister P.V. Narsimha Rao. This 

period marks another phase of shift in jurisprudential thoughts. 

 
11Arvind P. Datar, RahulUnnikrishnan, ‘Interpretation of Constitutions’, 29 (2), NLSI REV. (2017), 

143-148. 
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After the initial phases of change, 1978-1991 ushers in another phase. The second 

phase of paradigm shift in India is from 1978 to 1991. In this phase voting behaviour 

in 38 (thirty eight) cases which involves 36 judges have been studied. Of 36 (thirty 

six) judges in this phase, 11.11% judges belong to Modern Liberal group, 5.56% 

judges belong to Modern Conservative. A decline is found in the percentage of 

Classical Conservative group which is 19.44% in the second phase compared to the 

36.36% of the first phase, almost reduced by half. Judges in Classical Liberal group 

increased till 63.89% compared to 47.73% of the first phase showing 16.16% of 

increase. The second phase of paradigm shift in India is significant because it 

witnessed cases involving various issues such as women rights, human rights, 

property rights, right to environment, labour rights etc., all paving the way for 

subaltern jurisprudence, critical legal thought and feminism. The environmental 

jurisprudence developed in the second phase by virtue of the Supreme Court judgment 

in Oleum Gas Leak case (1987). The Supreme Court judgment in this case introduced 

a new principle of  Absolute Liability principle in the area of environmental pollution.  

Therefore, cases in the second phase reflect that the judgments have been delivered to 

bring about social justice which is a significant subject matter of Sociological school 

of thought. The Supreme Court of India assumed the role of a rule maker (Oleum Gas 

Leak case, Bachan Singh case, Shah Bano case, Daniel Latifi case etc.) as vast area of 

legal issues were not adequately addressed by the legislature. Therefore, in the second 

phase there is a predominant shift towards Sociological school of thought, Realist 

school of law and Hart’s Positivism. During this phase the judiciary becomes active in 

settling the conflict of interests in law and society. Thus, the approach of interpreting 

the law transformed from literal to benevolent harmonious construction where the 

judiciary did not only consider the text of the law but also the spirit of the law. 

According to common law positivist theorist H.L.A. Hart judges can and do create 

new law where the existing law is outdated or inappropriate. In Indian context judges 

are restricted by rules of precedent, supremacy of the parliament, rules of statutory 

interpretation, and constitutional boundary while creating a law. Yet the modus for 

creating new law is also interpretation of statute, precedent and prospective 

overruling. The law making role of judges can be found in judgment delivered in 

Bachan Singh v. State of Punjab (1982). The majority judgment in Bachan Singh’s 

case overruled the judgment of Rajendra Prasd v. State of Uttar Pradesh (1979) and 

declared death penalty as constitutionally valid. Another noteworthy development of 
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post 1978 in India is the wave of feminist and labour movement which is another 

expression of social justice. The judgment in Maneka Gandhi case (1978)  

acknowledged the significance of morals in law. The interpretation in Maneka 

Gandhi’s case by the Supreme Court showed that it read ‘natural rights’ and ‘natural 

justice’ in law, probably  for the first time post independence. It was impossible for 

the Supreme Court to decide what is ‘fair’ and ‘just’ without referring to some ‘moral 

standards’. thus, post Maneka Gandhi’s case (1978) morality became the foundation 

principle for all the laws in India. It is also noteworthy to mention that India witnessed 

feminist movement in this phase and the Indian Supreme Court received its first 

Female Judge only in 1989. The first female judge of the Supreme Court of India was 

Justice Fathima Beevi appointed on 6th October, 1989. It is clear from the preceding 

chapters and phases of studies that the Supreme Court, almost from its inception, and 

especially post 1978 has been engaged in the delicate balancing act between social 

practices and personal rights. Perhaps the first case to bring women’s issue to the 

forefront (apart from rape cases) was the Shah Bano case12. Appointment of Justice 

Fathima Beevi to the Supreme Court in 1989 can also be considered of a great 

significance. This phase can be termed as coming of age of the Supreme Court when 

it could deal openly with sex, sexuality and women’s rights. 

The third phase of paradigm study is from 1991 to 2020 and is discussed in chapter VI 

entitled ‘Legal Philosophy in Globalisation Era: A Study from 1991 to 2020’.  The 

phase of 1991-2020 is significant because it marks the imminence of globalization. 

Economic liberalization in India was already initiated in 1991 under the leadership of 

Prime Minister P.V. Narsimha Rao. This new economic policy of India i.e. 

privatization and market driven economy met with globalization which was the new 

economic order of the time for rest of the world. Chapter VI is dedicated to the study 

of role of Indian judiciary in bringing social justice and to find out changing role of 

the Indian judiciary post 1991. The researcher in this chapter has set the stage for 

discussing the impact of globalisation on the judicial decisions handed out during this 

period on one hand how judiciary combated globalization that may have impacted 

negatively. Therefore, for the abovementioned purpose voting behaviour of 82 (eighty 

two) judges have been studied in 47 (forty seven) cases (judgment delivered by the 

Supreme Court of India). During  this phase. The Classical Liberal group occupies 

 
12  Shah Bano Begum v. Mohd. Ahmad Khan AIR 1985 SC 945. 
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90.24% while Classical Conservative group occupies 6.10%. 3.66% judges have been 

found to belong to Ambivalent  group while no judge is found neither from Modern 

Liberal nor from Modern Conservative group. This chapter shows a complete shift in 

judicial thought process. In this phase the judgments reflect a leaning towards 

Sociological school of thought and Realist School of Law as dominant Jurisprudential 

tool for bringing about the change. The third phase also witnessed judicial overreach. 

Judicial overreach took place when the Supreme Court of India overstepped the limit 

of activism in breach of constitutional boundary. In T.N. Godavarman case (1993) the 

judgment of the Supreme Court of India was criticized because it has provided 

National and Local Forest Management Policy. This Forest Management Policy was 

criticized as the same were supposed to be issued by the executive, especially 

Ministry of Environment and Forest (MoEF). Even though it is a case of judicial 

overreach, it is very significant that the court established not only social justice but 

also ushered in environmental jurisprudence when the executive and legislature were 

failing. The judgment in Supreme Court advocates-on-Record Association v. Union of 

India13  declaring ninety ninth amendment to the Constitution unconstitutional was 

criticized. The ninety ninth amendment to the Constitution of India proposed to 

substitute the collegium system for appointment of judges to higher judiciary with 

National Judicial Appointments Commission (NJAC).  The move of the Supreme 

Court in this case is criticized not because its declaration of NJAC unconstitutional 

but its subsequent rejection of government’s plea to transfer the case to larger Bench. 

The Supreme Court also simultaneously invited suggestions to improve the 

collegiums system for appointment of judges in higher judiciary. This move by the 

Supreme Court of India is overturned in judicial overreach. This move of the judiciary 

is in contrast to the Godevarman case and an indication of reluctance to apply change 

within its own sanctum sanctorium. 

 
13Supreme Court advocates-on-Record Association v. Union of India (2016) 4 SCC 1 
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It is important to mention that these shifts in the Indian legal system have not always 

been introduced by the legislature or the executive. These shifts are the result of the 

change in the voting behaviour of Indian judges and the collective judicial thinking. 

The trends of judicial thought process during three phases are explained in the 

following chart. 

 

VOTING BEHAVIOUR OF JUDGES FROM 1950-2020 

 

 

The aforementioned chart shows a constant rise in the Classical Liberal group of 

judges and a constant decrease in the Classical Conservative group of judges. This 

chart manifests how the voting behaviour of judges have brought about the paradigm 

shift in the Indian legal system. However, this paradigm shift is only in the voting 
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behaviour of judges i.e. from interpreting the laws strictly according to its letters 

(literal interpretation)  to considering the spirit of laws (harmonious construction). 

India after independence was in the continuous process of development politically, 

socially and economically. The aforementioned paradigm shifts shows that the social 

development in India was predominantly brought about by the Indian judiciary 

through its judgments. However, it is noteworthy to mention that simultaneously there 

were political and economic developments in India.  

The phase 1991 to 2020 witnesses another layer of change in the economic front. 

There is a spill over effect of this phase on Chapter VII. Chapter VII is entitled ‘From 

Industrialization to Economic Liberalisation: Impact of the Shift of Legal Philosophy 

Followed by India’. In this chapter the journey from Industrialisation to Economic 

Liberalisation is charted and how far these developments  in economic policy has 

impacted the philosophy followed by the Indian legal system is examined. It is also 

observed that immediately after independence, Indian government adopted controlled 

industrialization policy. Controlled industrialization allowed private entity in the 

market but with the license from the Indian government. Nevertheless, this controlled 

industrialization policy had to be withdrawn by the Indian government after it was 

found to end in corruptions and scams. Consequent upon this the Indian government 

decided to nationalise the industries. The R.C. Cooper case (1970), Minerva Mills 

case (1973) were instituted against the nationalization policy of the government of 

India. However, in these cases the Supreme Court of India supported the 

nationalization policy of the Indian government and observed that the Indian judiciary 

would not interfere with the executive decisions of the Indian government. Towards 

the 1990s nationalization policy of Indian government was found to fail to boost the  

economy of the country. Thus, the decision of privatization was taken. T.M.A. Pai 

case, Narmada Bachao Andolan case, Balco Employee’s Association case, CPIL 

(privatization of BPCL and HPCL) were instituted against the privatization policy of 

the Indian government. Again the stand of the Supreme Court was very clear that was 

of non-interference with the executive decision of the Indian government. Therefore, 

in judgments of the aforementioned cases the Supreme Court of India supported the 

privatization policy of the Indian government.  

Therefore, the shift in the economic policy and a change into liberalised market driven 

economy was not ushered in by judicial decisions rather it was a combination of 
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legislative and executive policy. Moreover, the judiciary commendably upheld the 

change brought about by the compulsion of the time. This may be cited as an example 

of legal formalism. 

In Chapter VIII an empirical study has been conducted to record the responses of 

practising advocates regarding the shifts in Indian legal system. The discussion so far 

discloses that the Indian legal system has undergone several shifts since 1950. Most of 

these shifts were facilitated by the two significant stakeholders of law enforcement i.e. 

lawyers and judges. This Chapter is entitled ‘An Empirical Study Relating To The 

Extent Of Awareness Of Practicing Advocates Of Calcutta High Court And Siliguri 

Subdidvisional Court Regarding Use Of Jurisprudential Schools Of Thought In Their 

Arguments’. In the empirical study it was found that most of the practising advocates 

think that the Indian judiciary adheres to a jurisprudential school of thought while 

delivering judgments. However, views of advocates varied regarding which school of 

thought is followed by the Indian Judiciary in particular.14  

Chapter IX is titled ‘Paradigm Shifts in Dispute Resolution in India: A Journey From 

Adversarial System to Alternative Dispute Resolution’. The British rulers introduced 

the present structure of courts as judicial system in India which was based on 

litigation. The judicial system in ancient India had several tiers for dispute resolution 

and the last resort was the King’s Court. So out of Court settlement has been prevalent 

in India much before the modern world thought of Alternative Dispute Resolution.15 

This research work also undertakes to find out if there is any shift from litigation to 

alternative dispute resolution in India. Despite several opportunities alternative 

dispute resolution could not be popularised as it was intended. In India alternative 

dispute resolution could have been adopted as a primary method for dispute resolution 

in the area of environmental pollution, personal law disputes etc. The case of  Mohd. 

Ahmad Khan v. Shah Bano Begum16 dealt with the issue of maintenance to divorced 

Muslim wife by her husband. Post the judgment there was a protest and consequently 

the Muslim Women (Protection of Rights on Divorce) Act, 1986 was enacted to alter 

the judgment of the Supreme Court of India in this case. This Act of the legislature 

 
14 This empirical study was proposed to be done with judges. However, the empirical study was done 

with the practicing advocates as the permission to interview judges could not be obtained. 
15 The Indian Judicial System: A Historical Survey by Mr. Justice S.S. Dhavan, High Court, Allahabad.  
16Mohd. Ahmad Khan v. Shah Bano Begum AIR 1985 SC 945. 
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defying the judgment of the Supreme Court of India has definitely set a bad 

precedent. This could have been avoided if the issue had been resolved through 

mediation. Another example is T.N. Godavarman case which is also considered to be 

an example of judicial overreach. This case continued for a long period of time which 

may have been avoided if the Supreme Court of India transferred it for resolving 

through mediation. The  Ayodhya dispute was referred by the Supreme Court to 

mediation panel since it could not be settled through mediation, it was referred back 

to the Court. Therefore, the shift from adversarial  litigation to alternative dispute 

resolution did not happen in India. India still heavily relies on adversarial litigation as 

method of dispute resolution. The researcher finds that the alternative dispute 

resolution system in India has yet to find credence with the litigating parties, despite 

the fact that there are several matters that are and can be settled through arbitration, 

mediation and conciliation. Indian people are inclined to adhere more to the 

adversarial system than alternative dispute resolution. Rate of settlement through 

alternative dispute resolution (ADR) is lesser than conventional litigation. The 

researcher is of the opinion that had alternative dispute resolution (ADR) been more 

popular with the litigants, the backlog of cases in the Supreme Court of India and 

High Courts would be considerably reduced.   

Chapter X deals with Constitutional Transformation in English Legal System. This 

chapter is important because the present geopolitical State of  India is born out of the 

British Colonial rule. This chapter examines whether similar shifts have taken place in 

Britain during the same period. English legal system is accumulated to be a common 

law system and the present system in India bears a legacy of the English legal system. 

Thus, an assumption may be made that the developments in both these legal systems 

might be similar and also may coincide. In English legal system the Law of Torts on 

Negligence and Damages have been developed through several case laws which is not 

the case in India. In India such individual focus has not been seen. The rule of locus 

standi was relaxed by Lord Parker and Lord Denning in R. v. Thames Magistrate’s 

Court case in 1957. The relaxation of locus standi rule was later on followed in India 

by Justice P.N. Bhagwati and Justice Krishna Iyer in the second phase of paradigm 

shift  that is 1976 onwards in Mumbai Kamagar Sabha v. M/S Abdullah Bhai Faizulla 

Bhai and the case was decided by Justice V.R. Krishna Iyer.17 The paradigm shift in 

 
17 Mumbai Kamagar Sabha v. M/S Abdullah Bhai Faizulla Bhai  1976 (3) SCC 832. 
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the area of public interest litigation took place in 1957 in English legal system but in 

India it took place after 1976 onwards. In India this paved the way for the judiciary to 

implement social justice and give importance to sociological school of thought.  

Another area of  shift in legal system is judicial review of administrative action. The 

expansion of judicial review of administrative action is the harbinger of natural justice 

and rule of law that are founded in Natural law and serves as the sina qua non  in 

foundation of every administrative/ executive action and statute law. In India A.K. 

Kraipak v. Union of India in 1970 marks a significant shift in the administrative law 

when the Supreme Court of India brought the administrative action under the purview 

of judicial review. Lord Justice Parker and Lord Justice Diplock of the High Court of 

Justice (England and Wales) in R. v. Criminal Injuries Compensation Board Ex. p. 

Lain in 1967 laid down the similar principle that brought the administrative action 

under the purview of judicial review. Therefore, the expansion of judicial review of 

administrative action in Indian law and English law was at the same time. The 

doctrine of judicial review was first propounded in America in Marbury v. Madison18 

by Chief Justice Marshall. Both the systems seem to have realised the importance of 

the principle of natural justice, rooted in natural law. Although judicial review has 

been in existence in India, more specifically, under the Government of India Act, 

1935 and reiterated as basic structure in Kesavananda Bharti case in 1973 and several 

times thereafter, it became firmly established in Maneka Gandhi’s case (1978). This 

principle of judicial review became the binding precedent and accepted by the apex 

court of the United Kingdom i.e. the House of Lords in Council of Civil Service 

Union v. Minister of the Civil Service in 1985. Similarly the principle of judicial 

review has been made binding in India. 

English legal system encountered a shift with the passage of the Human Rights Act, 

1998. This Act enables the domestic courts of the English legal system to entertain 

cases of human rights violation. Prior to the enactment of the Human Rights Act, 

1998 all the human rights violation issues within the United Kingdom had to be 

referred to the European Court of Human Rights for final resolution. Post enactment 

of the Human Rights Act, 1998 the House of Lords and then the Supreme Court of 

 
18 Marbury v. Madison [2 L.E.D. 60]. 



497 
 

United Kingdom19 has been vested with the jurisdiction for final resolution of human 

rights violation issues within the United Kingdom. The passage of the Human Rights 

Act, 1998 enhanced the power of the Court to entertain cases of human rights 

violation and thus be more social justice oriented. In India the Human Rights Act was 

passed in 1993. The Courts in India were dealing with cases of human rights violation 

even before 1993, to name a few, Shah Bano case (1985), Anti Sikh Riot case (1984), 

Hashimpura massacre (1986), Demolition of Babri Masjid (1992). Unlike Britain the 

1993 Act neither augmented nor mitigated the powers of the Court. The judgments of 

European Court of Human Rights were always in tune with the human rights law of 

the European Union and the United Kingdom had to acknowledge the judgment being 

the member of the European Union. There are also instances where the domestic court 

of the United Kingdom wanted to pronounce a different judgment but could not do so 

because the same was not permitted under the UK law. Prior to the Act of 1998 there 

was no law in the United Kingdom allowing vast judicial review of administrative 

actions. The Human Rights Act, 1998 widened the scope of the judicial review of 

administrative action and also right-violating legislation. Therefore, 1998 marks a 

paradigm shift in the human rights jurisprudence in the United Kingdom.  

The English legal system witnessed another shift with its decision of exit from the 

European Union. With the exit from European Union the EU law ceased to be 

operative in the United Kingdom. The United Kingdom decided to exit from 

European Union by introducing the European Union (Withdrawal) Bill on 13th July, 

2017. This bill is also known as the Great Repeal Bill and is finally enacted as the 

European Union (Withdrawal) Act, 2018.Brexit ensures that EU law will no longer be 

supreme than the domestic law of the United Kingdom. However, the concern was 

regarding status judgments delivered by the Court of Justice of European Union 

(CJEU) within the United Kingdom. Whether the domestic courts of the United 

Kingdom would be bound by the judgments of CJEU. The position of the UK 

government on this issue was that with the exit from EU the jurisdiction of CJEU 

would also come to an end. Nonetheless, there would be EU derived laws operative in 

UK even post exit. Therefore, the UK judiciary has been expected to follow a method 

interpretation of EU-derived laws which would bring certainty to the UK laws and the 

 
19The House of Lords has been replaced  by the Supreme Court of United Kingdom as the Apex court 

of the United Kingdom post 2009.  



498 
 

UK court would be sole authority to interpret EU-derived laws. Thus, the UK 

judiciary attained its full liberty only with the Brexit which is not the case with the 

Indian courts. Immediately after independence the Supreme Court of India becomes 

the Apex court of India and the foreign judgments have only persuasive value in 

India.  

Chapter XI deals with Constitutional Transformations in SAARC Countries with 

focus on Pakistan, Bangladesh, Nepal and Bhutan. This chapter is important because 

Pakistan and Bangladesh are countries carved out of India on the basis of religion and 

Nepal and Bhutan are two land locked countries not only contiguous to India but both 

the countries share their border with China. Any jurisprudential and political shifts in 

these countries is likely to strongly impact upon India. Interestingly it is found that the 

period of the seventies is a period of turmoil in Pakistan and Bangladesh. Nepal and 

Bhutan too underwent changes. While in Nepal the change occurred through political 

turmoil the transition in Bhutan was peaceful and initiated by the sovereign. Seventies 

is a period when both Pakistan and Bangladesh were under the Military Rule while 

Nepal and Bhutan were under Monarchy. The countries of Bangladesh and Pakistan 

have declared Islam as their State religion. Thus there are marked differences with 

India, India being a secular nation. Bhutan is predominantly a Buddhist and Nepal is 

“Secular” as declared by its Constitution (2015). The latter has undergone violent 

struggle for transition. While Pakistan, Bangladesh and Nepal marked a shift from 

strict positivist school of thought to sociological school of thought, Bhutan has shown 

a difference. It has almost without litigation upheld the principle of liberty, justice and 

tranquillity and to enhance the Unity, happiness and wellbeing of people for all time. 

Bhutan is thus rooted in principles of natural law coupled with the growth as 

volkgeist. The transformation from monarchy to democracy in Bhutan was not due to 

any violent struggle but was gifted by the then Monarch and showed the true spirit of 

people. Therefore, the historical school of jurisprudence is manifested in the paradigm 

shift in the  legal system of Bhutan. Another significant observation in the 

development of legal systems in these four SAARC countries is that though the 

judiciary of respective countries delivered judgments favouring rule of law but the 

shifts in these countries were not due to these judicial pronouncements. In India 

judicial pronouncements acted as catalyst in bringing the shifts in Indian legal system 
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while in SAARC countries it is either the violent protest or the spirit of the Monarch 

which brings out the change.  

In conclusion the researcher finds that there has been paradigm shift in the legal 

philosophical/jurisprudential thinking in India. Much of the shifts occurred in 

unplanned manner where the judges were not conscious of the changes that they were 

ushering it. The realist school apparently played a predominant role to trigger 

changes, but it cannot be said that India embraced any single school of thought. 

However significantly Maneka Gandhi’s case laid the foundation for the morals of 

‘fair’ judicial process and irrevocable principle of procedure established by law. In 

India the paradigm shift is definitely from strict positivism, but it can aptly be said 

that India does not embrace any single school of thought in its 

philosophical/jurisprudential thinking. The foundation can be said to be rooted in 

natural justice, the powerful influence of realism and the end result of social justice 

rooted in the sociological school of thought are present significant features of the 

Indian judiciary.  

Thus, it can be seen that India is not influenced by any single school of thought. 

Statutory law is still the repository of all laws i.e. ‘law as it is’. To this extent India 

still follows the positivist school of thought but is influenced by the principles of 

natural law, more specifically natural justice. The emphasis of social justice that is an 

integral part of school of thought is brought about by strong arguments of lawyers and 

judges that are in the realm of realist school. This changes are brought about by the 

judiciary predominantly albeit unconsciously. This shift is, then, reflected in the 

legislations and executive actions. This is transformation of transcendental and 

metaphysical nature. A research of exploratory jurisprudential nature does not entail 

suggestion. However, the researcher humbly suggests that the flexibility of legal 

system is very important because it helps a legal system to grow and change 

according to the demands of the time.  

 



500 
 

BIBLIOGRAPHY 

BOOKS REFERRED 

1. Abhinav Chandrachud, Supreme Whispers: Conversations with Judges of the 

Supreme Court of India, (Viking by Penguin Random House, India, 2018). 

2. Amos Dean, The British Constitution, (Lawyers’ Co-operative Publishing 

Company, New York, 1893). 

3. Amy Street, Judicial Review and the Rule of Law: Who is in Control?, (The 

Constitution Society, London, 2013) 

4. Aparajita Baruah, Preamble of the Constitution of India, (Deep & Deep 

Publication, New Delhi, 2007). 

5. Ashok Anand, One vs All: Beware Mr. Prime Minister, It’s India Impossible 

(Notion Press, Chennai, 2016). 

6. A.V. Dicey, An Introduction to the Study of the Law of the Constitution, 

(Macmillan Press Ltd, London, 1979).  

7. B. Shiva Rao, The Framing of India’s Constitution: A Study, (N.M. Tripathi 

Private Ltd., Bombay) 

8. C.E. Merriam Jr., History of the Sovereignty Since Rousseau, (Batoche Books, 

Ontario, 2001). 

9. Chintan Chandrachud, Balanced Constitutionalism, (Oxford University Press 

published in India, New Delhi, 2017). 

10. Chintan Chandrachud, The Cases That India Forgot, (Juggernaut, New Delhi, 

2019). 

11. Constituent Assembly Debates, Book Number 2, Volume No VII, 6th 

December to 13th December, 1948. 

12. Durga Das Basu, Introduction to the Constitution of India, (PHL Pvt. Ltd., 

New Delhi, 1987). 

13. Dr. Andrew Blick, Entrenchment In The United Kingdom: A Written 

Constitution By Default, (The Constitution Society, Great Britain, 2017). 

14. Dr. L.M. Singhvi, Evolution of Indian Judiciary, (Bhanu Printers, Delhi, 2012) 

15. Edgar Bodenheimer, Jurisprudence: The Philosophy and Method of the Law, 

(Universal Law Publishing Co. Ltd., Delhi, 2009) 



501 
 

16. George H. Gadboi Jr., Judges of the Supreme Court of India (1950-1989), 

(Oxford University Press published in India, New Delhi, 2011). 

17. George Sharswood, Commentaries on the Laws of England by William 

Blackstone, (J.B. Lippincott Company, Philadelphia, 1983). 

18. Granville Austin, The Indian Constitution: Cornerstone of a Nation, (Oxford 

University Press published in India, New Delhi, 2020) 

19. Jim McConalogue, Rebalancing the British Constitution: The Future for 

Human Rights Law, (Civitas, London, 2020) 

20. Justice Markandey Katju, Whither Indian Judiciary, (Bloomsbury India, New 

Delhi, 2018).  

21. Justice R. Banumathi, Judiciary, Judges and The Administration of Justice, 

(Thomson Reuters, printed at Greater Noida, India, 2020). 

22. Lord Denning, The Due Process of Law, (Aditya Books Private Limited, New 

Delhi, 1993). 

23. Lord Denning, What Next In The Law, (Aditya Books Private Limited, New 

Delhi, 1993). 

24. Lord Hailsham, Halsbury’s Laws of England, Vol 8 (2), (Butterworths, 

London, 1996). 

25. Margot Finn & Kate Smith (ed.), The East India Company at Home: 1757-

1857, (UCL Press, London, 2018). 

26. Martin P. Golding, & William A. Edmundson (ed.), The Blackwell Guide to 

the Philosophy of Law and Legal Theory, (Blackwell Publishing, Australia, 

2005) 

27. M.D.A. Freeman, Lloyd’s Introduction to Jurisprudence, (Sweet & Maxwell, 

London, 2001). 

28. M. P. Jain, Indian Constitutional Law, (LexisNexis, Butterworth Wadhwa, 

Nagpur, 2010). 

29. Prashant Bhushan, The Case that Shook India: The Verdict that Led to the 

Emergency, (Penguin Books, Gurgaon, 2018) 

30. Rajeev Dhavan, Amendment: Conspiracy or Revolution, (wheeler Publication, 

Allahabad, 1978). 

31. R. C. Lahoti, PREAMBLE: The Spirit and Backbone of the Constitution of 

India, (EBC, Lucknow, 2017). 



502 
 

32. Roscoe Pound, ‘Jurisprudence’, Vol III, (St. Paul, Minn. West Publishing Co., 

1959) 

33. R. W. M. Dias, Dias Jurisprudence, (Butterworth, New Delhi, 1994) 

34. Samaraditya Pal, India’s Constitution: Origins and Evolution, (Lexis Nexis, 

Haryana, 2015). 

35. Surendra Bhandari, Self-Determination & Constitution Making in Nepal: 

Constituent Assembly, Inclusion & Ethnic Federalism, (Springer, Singapore, 

2014). 

36. W. Hasty B.D., The Philosophy of Law by Immanuel Kant, (T. & T. Clark, 

Edinburgh, 1887). 

37. V. N. Shukla, Constitution of India, (Eastern Book Company, Lucknow, 2013) 

38. Zia Mody. 10 Judgments that Changed India, (Penguin Group, New Delhi, 

2013). 

39. A Constitutional Crossroads: Way Forward for the United Kingdom by the 

Bingham Centre for The Rule of Law (British Institute of International and 

Comparative Law, London, 2015). 

40. The Constitution of the United Kingdom, (Institute for Public Policy and 

Research, London, 1991). 

ARTICLES REFERRED 

1. Abhimanyu George, Dr. Armin Rosencranz, The Indian Supreme Court 

Promotes Interlinking of India’s Rivers: Judicial Overreach?’, 44, ELR (2014). 

2. Abul Fazl Haq, ‘Constitution- Making in Bangladesh’, 46 (1), Pacific Affairs, 

(1973) 

3. Altaf Ullah, ‘Constitutionalism in Pakistan: A Study of Convergence and 

Divergence of the Proposals of the Constitution Commission with the 

Provisions of 1962 Constitution’, XXIX (2), Pakistan Journal of History and 

Culture (2008).  

4. Anil Kalhan, ‘Gray Zone Constitutionalism and the Dilemma of Judicial 

Independence in Pakistan’, 46(1), Vanderbilt Journal of Transnational Law 

(2013). 

5. Apoorv Kurup, ‘Privatization and the Indian Judiciary’, 48(3), JILI, (2006). 



503 
 

6. Ariel L. Bendor, ‘Constitutionalism and Trust in Britain: An Ancient 

Constitutional Culture, a New Judicial Review Model’, 17 (4), American 

University International Law Review (2002). 

7. Armin Rosencranz & Sharachandra Lele, Supreme Court and India’s Forest, 

43 (5), Economic & Political Weekly, (2008). 

8. Atmdev Josh, ‘Separation of Powers and Check and Balance in Nepalese 

Context’, The Nepalese Journal of Public Administration. 

9. Bernard Chavance, ‘The Historical Conflict of Socialism and Capitalism, And 

the Post-Socialist Transformation’, X, UNCTAD (2000). 

10. Bireshwar Prasad Singh, ‘The Constitution of Nepal X-Rayed’, 21(2), Indian 

Journal of Political Science, (1960). 

11. B. P. Pandya, ‘Fundamental Rights and the Role of Judiciary’, 31 Journal of 

Constitutional and Parliamentary Studies (1997). 

12. Catherine M. Shea, ‘The Case of Young, James and Webster: British Labour 

law and the European Convention on Human Right’, 15 (2), Cornell 

International Law Journal (1982). 

13. Chaitanya Ramachandran, ‘PUCL v. Union of India Revisited: Why India’s 

Surveillance Law Must Be Redesigned for the Digital Age’, 7, NUJS L. REV. 

(2014). 

14. Conor McCormick, ‘Judicial Review of Administrative Action in the United 

Kingdom’, 10 (1), Italian Journal of Public Law, (2018). 

15. Costas Douzinas, ‘Law and Justice in Post-modernity’, in Steven Connor, The 

Cambridge Companion to Postmodernism, (Cambridge University Press, 

2005). 

16. David Lloyd Jones, ‘Brexit and the Future of English Law’, 39 VUWLR 

(2018). 

17. David Jenkins, ‘From Unwritten to Written: Transformation in the British 

Common Law Constitution’, 36(863) Vanderbilt Journal of Transitional Law, 

(2003). 

18. Deva Prasad, ‘Law and Social Transformation in India through the lens of 

Sociological Jurisprudence’, The Practical Lawyer. 

19. Erin F. Delaney, ‘Judiciary Rising: Constitutional Change In The United 

Kingdom’, 108(2), Northwestern University Law Review, (2014). 



504 
 

20. Fazlur Rahman, ‘The Significance of 1945-1946 Election in the Creation of 

Pakistan’, XXIX (2), Pakistan Journal of History and Culture, (2008). 

21. George H. Gadboi Jr., ‘Indian Judicial Behaviour’, 5(3/5), Economic & 

Political Weekly, (1970). 

22. Giorgio Pino, ‘The Place of Legal Positivism in Contemporary Constitutional 

States’, 18 Law and Philosophy, (1999). 

23. G.W. Choudhury, The Constitution of Pakistan’, 29(3), Pacific Affairs (1956). 

24. Habibul H. Khondkar, Ulrike Schuerkens, ‘Social Transformation, 

Development and Globalization’, Sociopedia. Isa, (2014). 

25. Jo Eric Khushal Murkens, ‘Judicious Review: the Constitutional Practice of 

the UK Supreme Court’, Cambridge Law Journal (2018).  

26. Josh Simons, The British Constitution after Brexit: The Case for Popular 

Codification, (2020). 

27. Justice Michael Kirby, ‘Lord Denning and Judicial Activism, The Denning 

Law Journal (1999). 

28. Justice Sonam Tobgye, ‘The Enduring Values of the Constitution’, 6, Journal 

of Indian Law and Society,(2016) 

29. Kapilamani Dahal, The Constitution of Nepal: On the Touchstone of 

Constitutionalism and Good Governance’, XVII, Journal of Political Science, 

(2017). 

30. Konrad Lammers, ‘How Will the Enlargement Affect the Old Members of the 

European Union’, Intereconomics (2004). 

31. Li Zhen, ‘Distinction of Legal Philosophy and Jurisprudence: Enlightenment 

from Legal Philosophy Principle of Hegel’, 2(1), Frontiers of Legal Research 

(2014). 

32. Liav Orgad, ‘The Preamble in the Constitutional Interpretation’, 8(4), I*CON 

(2010). 

33. Lyonpo Sonam Tobgye, The Constitution of Bhutan: Principles and 

Philosophies. 

34. Manjuruddin Ahmed, ‘Sovereignty Of God In The Constitution Of Pakistan: 

A Study In The Conflict Of Traditionalism And Modernism’, 4(2) Islamic 

Studies (1965). 



505 
 

35. Manoj Mate, ‘The Origins of Due Process in India: The Role of Borrowing in 

Personal Liberty and Preventive detention Cases’, 28 Berkley Journal of 

International Law, (2010). 

36. Manoj Mate, ‘The Rise of Judicial Governance in Supreme Court of India’, 

33(169), Boston University International Law Journal (2015).  

37. Manoj Mate, ‘Elite Institutionalism and Judicial Assertiveness in the Supreme 

Court of India’, 28(2), Temple Int’l & Comp. L.J. (2014). 

38. Manoj Mate, ‘Judicial Supremacy in Comparative Constitutional Law’, 92, 

Tulane Law Review (2017). 

39. Manoj Mate, ‘Globalization, Rights, and Judicial Review in the Supreme 

Court of India’, 25(3), Washington International Law Journal (2016). 

40. Mark Bevir, ‘Sidney Web: Utilitarianism, Positivism and Social Democracy’, 

74 The Journal of Modern History, (2002). 

41. Maru Bazezew, ‘Constitutionalism’, 3(2), Mizan Law Review (2009). 

42. Michael Hutt, ‘Drafting the Nepal Constitution’, 1990, 31(11), Asian 

Survey,(1991). 

43. Mohammad Moin Uddin & Rakiba Nabi, ‘Judicial Review of Constitutional 

Amendments in Light of the ‘Political Question’ Doctrine: A Comparative 

Study of the Jurisprudence of Supreme courts of Bangladesh, India and the 

United States’, 58(3), JILI, (2016). 

44. Md. Ayub Ali, ‘Judicial Activism vis-à-vis Judicial Restraint Imperative for 

Delivering Justice: A Comparative Analysis’, 1(1), Southeast University 

Journal of Arts and Social Sciences (2014).  

45. O. Chinnappa Reddy, ‘Judicial Process and Social Change’, 25 JILI (1983). 

46. Osama Siddique, ‘The Jurisprudence Of Dissolutions: Presidential Power To 

Dissolve Assemblies Under The Pakistani Constitution And Its Discontents’, 

23(3), Arizona Journal of International & Comparative Law (2006). 

47. Paramanand Singh, ‘Constitutional Right to Access to Basic Amenities: 

Perspective on Limits of Law in Social Empowerment’, 3 Jindal Global Law 

Review, (2011). 

48. Philippe Aghion, Robin Burgess, ‘The Unequal Effects of Liberalization: 

Evidence from Dismantling the License Raj in India’, 45, DEDPS (2005). 



506 
 

49. Rahul Sagar, Ankit Panda, Pledges and Pious Wishes: The Constituent 

Assembly Debates and the Myth of a “Nehruvian Consensus”, 14(2), Indian 

Review (2015). 

50. Rajeev Dhavan, ‘Amending the Amendment: The Constitution (Forty-Fifth 

Amendment) Bill, 1978’, 20(2), JILI, (1978). 

51. Ramesh D. Garg, ‘Phantom of Basic Structure of the Constitution: A critical 

appraisal of the Kesavananda case’, 16 JILI (1974). 

52. Rehan Abeyratne, ‘Upholding Judicial Supremacy in India: The NJAC 

judgment in Comparative Perspective’, 49, The Geo. Wash. Int’l, L. Rev. 

(2017).  

53. Ricardo Gosalbo-Bono, ‘The Significance of the Rule of Law and its 

Implications for the European Union and the United States’, 72 (229), 

University of Pittsburgh Law Review (2010). 

54. Richard Burghart, ‘The Formation of the Concept of Nation-State in Nepal’, 

44(1), The Journal of Asian Studies (1984). 

55. Rodney Brazier, ‘The Constitution of the United Kingdom’, 58 (1) The 

Cambridge Law Journal, (2008). 

56. Roy Stone de Montpensier, ‘The British Doctrine of Parliamentary 

Sovereignty: A Critical Inquiry’, 26(4), Louisiana Law Review,(1966). 

57. Shamima Binte Habib, ‘Understanding Constitutionalism: Bangladesh 

Perspective’, 8(1), ASA University Review, (2014). 

58. Shaswat Jha, ‘Jurisprudential Analysis of Mithu Singh v. State of Punjab [AIR 

1983 SC 473] and Validity of Section 303 IPC’, 2(7), International Journal of 

Law and Legal Jurisprudence.  

59. Simrit Kaur, ‘Privatization and Public Enterprise Reform: A Suggestive 

Action Plan’, ASARC Working Paper (2004-2008) 

60. S. S. Nigam, ‘A Plea for a Uniform Law of Divorce’, 5 JILI, (1963) 

61. Susheela Kaushik, ‘Constitution of Pakistan at Work’, 3(8), Asian Survey, 

(1963). 

62. Winston P. Nagan, ‘Sovereignty in Theory and Practice’, 13, SAN DIEGO 

INT’L L.J., (2012). 

63. Venkat Iyer, ‘Constitution-making in Bhutan: A Complex and Sui Generis 

Experience’, 7(2), The Chinese Journal of Comparative Law,(2019). 



507 
 

64. Victor Ferreres Comella, ‘The European Model of Constitutional Review of 

Legislation: Toward Decentralization’, 2(3), I*CON,  461-491 (2004). 

65. Zeev Segal & Ariel L. Bendor, ‘Constitutionalism and Trust in Britain: An 

Ancient Constitutional Culture, a New Judicial Review Model’, 17(4), 

American University International law Review, (2002). 

66. Z.I. Choudhury, ‘The Role of Judiciary in the Constitutional Development of 

Pakistan (1947-1971)’, 1(1), The Dhaka University Studies (1989). 

REPORTS REFERRED 

1. Government of India, Report of Industrial Licensing Policy Enquiry 

Committee, (July, 1969). 

2. Government of India, R.K. Hazari Report on Industrial Planning and 

Licensing Policy, (September, 1967). 

3. Law Commission of India, 214th Report on Proposal for Reconsideration of 

Judges cases I, II and III - S. P. Gupta Vs UOI reported in AIR 1982 SC 149, 

Supreme Court Advocates-on-Record Association Vs UOI reported in 1993 

(4) SCC 441 and Special Reference 1 of 1998 reported in 1998 (7) SCC 739, 

(November, 2008). 



508 
 

ANNEXURE- I 

QUESTIONNAIRE 
 

1. What is law according to you- 

a. Which is posited by the Sovereign. 

b. Which is laid down by the divine. 

c. Which is developed through human reason. 

d. Which is an outcome of the process of resolving conflicts between 

different interests in society. 

e. Law is what court thinks the law to be. 

2. Does a judge have any role in the development of law in the society? 

(i) Yes  

(ii) No 

3. Do lawyers have any contribution in law making? 

(i) Yes 

(ii) No 

4. What is your take on the following statements- 

a. Law is made ( Analytical School) 

b. Law is found (Historical school) 

c. Both 

5. Should law be comprised of positive moral norms? 

(i) Yes 

(ii) No 

6. Does ‘Sanction’ make a law more effective? 

(i) Yes 

(ii) No 

7. Is it necessary that in order to be a law a norm should have a sanction attached to 

it? 

(i) Yes 

(ii) No 

8. Is imposition of Sanction contradictory to the moral norms of law? 

(i) Yes 

(ii) No 
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9. Should the freedom guaranteed by the State be limited? 

(i) Yes 

(ii) No 

10.  Are the grounds of limitations on Right to Freedom guaranteed by the Indian 

Constitution vague and need to be more specific? 

(i) Yes 

(ii) No  

11. Does State act arbitrarily while imposing restrictions on Right to Freedom?  

(i) Yes 

(ii) No 

12. Has Judiciary become more progressive and sensitive while handling issues 

involved Right to Freedom? 

(i) Yes 

(ii) No 

13. Can you name any case where you think the Judiciary has acted progressively 

while dealing with one of the fundamental rights? 

 

14. Do you think that the higher judiciary has proper understanding of ‘Freedom to 

convert’’ 

(i) Yes 

(ii) No 

15. Do you think that the higher judiciary has been able to free itself from notion of 

guardianship of married women? 

(i) Yes 

(ii) No 

16. Are you aware of the shift from positive approach to law to socialistic legal 

theory? 

(i) Yes 

(ii) No 

17.  Which School of Jurisprudence, according to you, is being followed at present by 

the Judiciary? 

 

18.  Can you specify a case which you think will support your answer? 
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Shifts in the Jurisprudential School of Thoughts in Indian Legal
System: A Conscious or Sub-Conscious Transformation

Indrani Kundu*

I. Introduction

The importance of positive moral norms in law has always been a subject of
debate. Positivism is that theory which defines law to the exclusion of morality.
Positivism asserts that a law to be valid needs to emanate from an authority who
is competent to enact the same. Thus absence of morality in law does not effect
the validity of the same. The school of positivism was born out of the necessity of
having identifiable and authoritative source of law in the face of increasing secular
activities on one hand and the declining relevance of natural law and morality.

This school was widely followed both in independent India and other countries
during the early period of 20 th century in order to assert the unlimited power of the
sovereign. However, this school was rejected time and again both in India and
outside India to uphold the principles of natural justice. Legal positivism was
criticized by the International tribunal in Nuremberg trial.

Legal positivism was also used in India in several instances to prove the legality
and validity of Sovereign's order which sometimes used to be arbitrary. However,
in Maneka Gandhi's case for the first time the Indian judiciary took into consideration
the function along with the purpose of the law besides the source of law. Thus it
has been observed that any law ultra vires of natural justice is not a law at all no
matter it emanates from the highest authority.

Thus the case of Maneka Gandhi vs. Union of India' turns out to be the
watershed year when India while retaining the positivistic structure adopted a
conscious paradigm shift towards socialistic pattern of the society with respect to
the functionality of law. The other watershed year happens to be 1991 when India
opened the priority areas of essential infrastructure of goods & services, technology
& exportation of mineral oil, resources & postal services to private sector investment
thereby limiting the public sector units. This is a turning point when India again
witnessed a paradigm shift towards capitalism. All these shifts have occurred
almost silently & invisibly through case laws which did not require any amendments
of the Constitution. Thus India has undergone several paradigm shifts in the area
of jurisprudential idealism.

Keeping pace with the ever changing society law too must keep evolving, and as
such ideologies too shift keeping pace with the demand of time. In this change the
role played by lawyers and judiciary is undoubtedly significant. Being of general

*Assistant Professor, Department of Law, University of North Bengal
'AIR 1978 SC 597
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application law per se does not have any value till it is argued by the lawyers and
interpreted by the judiciary with regard to a concrete problem. Indian legal regime
has undergone transformation since the day of its independence. The way of
interpretation of various laws and of the Indian Constitution by the Judiciary has
far reaching legal and social consequences. The role of a lawyer in a case is
important as he/she assists the court of law to understand the law and to reach a
decision. It is the lawyer who argues and brings out the flaws in a law if any. The
contentions of a lawyer in a court always hold importance as it is one of the tools
through which the court of law reaches its decision.

However, all these reformation and interpretations of law that brings about social
change and legal transformation, shift in political & legal idealism is not done in a
concerted, coordinated & planned manner. There is an element of unconscious
universality to the process making it a transcendental, metaphysical abstract
experience. The legal fraternity remains blissfully unaware of the profound
consequences of its activities.

Therefore, the objective of the survey is to understand the reaction of lawyers on
shift from one jurisprudential ideologies to another. The survey is also done to
understand how lawyers are coping up with this evolution.

The researcher faces a finite universe of extremely large size. The number of
lawyers in the High Court of Calcutta is roughly around 8000. In a span of a week
and for a pilot survey a snowballing method of survey was undertaken. The
technique of survey was through open ended questionnaire and interviews. The
responses received during the survey were recorded in writing. Samples in this
report have been collected from High Court of Calcutta. The survey was done by
way of interviewing practicing lawyers of High Court of Calcutta.14 senior
advocates of the High Court of Calcutta were interviewed for the purpose of the
present pilot field work.The survey at the High Court of Calcutta was conducted
between 5 th January to 9' January, 2018. 14 advocates were met and they were
asked the questions. The report shows the opinion of practicing lawyers. This
report does not reflect the opinion of researcher. The Report of that survey is
presented hereinafter.

II. Data Analysis: Responses of Practising Lawyers of High Court of
Calcutta

An empirical study has been carried out in order to assess whether the
transformation in the legal system is a conscious or sub-conscious choice of legal
fraternity. This part of the paper consists of analysis of those datas collected
during the empirical study.
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,vhat is th e source of th e Law

7.-

28.57%

m-i t I r n -i n 2l .17%

* la* toh mc~ b,. I ~ Ign I~ he I ict ignti.

The abovementioned Pie-chart shows that 4 out of 14 lawyers (28.57% think
that the source of law is the sovereign. Another 4 out 14 (28.57%) lawyers think
that the source of law is the faculty of reason of human being. Again another 4
(28.57%) lawyers think that the law has been enacted to resolve the conflict of
interest in the society. However, one lawyer (7. 1 %) thinks that law is the outcome
of the use of faculty of reasoning by human being and is also an outcome of the
process of resolving conflicting interest in the society. Another one lawyer (7. %)
thinks that the source of law can be various and therefore includes all the schools
of jurisprudence. Following is the reason justifying her response-

'Law is nourishment of society through formulation of provisions to regulate the
society and avoid anarchy. It consists of every reasoning and hence includes
Natural law school, positivism, revival of natural law school, sociological school,
realist school of jurisprudence.'

The responses given for the question regarding the source of law have prompted
the researcher to assume that there is no clarity about the source of law amongst
the legal fraternity.

ole of a judge in w m alng

judg~es h i por h tant role in o rn n i t I

[] judges- do not hzw e aiij rule in [a, a nit jwt literally; interprlets the la,,v
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The abovementioned Chart shows that 13 out of 14 (92.85%) lawyers think that
judges do play an important role in law making. However, one lawyer (7.15%)
thinks opposite.

whether Lawyer has any role in
makinlg a Law

W N [] MlO

The abovementioned chart shows that 12 out of 14 (85.71%) lawyers think that
lawyers play important role in law making. However, 2 (14.29%) lawyers think
that in law making there is no role of a practicing lawyer.

Thus, according to the legal fraternity, besides sovereign judges and lawyers have
significant role to play in shaping the law.

whether law is made or found
Iaw is

Smade, 22%

f a ' is
found, 7%

mboth made and found * aw isfound 1--i I i i ade
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The abovementioned chart shows that 10 lawyers out of 14 (71.43%) think that
law is both made and found. However only 1 (7.14%) lawyer during the survey
was found to think that law is found which indicates the historical school of
jurisprudence. 3 lawyers out of 14 (21.43%) think that law is made by the sovereign
and there is no question of finding the same.

The following Index shows responses of the question as to whether a law should
comprise of a positive moral norms.

Serial respondent Law should Law should not
number comprise of positive comprise of

moral norms positive moral
norms

1 1 
2 2 V
3 3 V
4 4 V
5 5 V

6 6 V/
7 7 _/

8 8 V/
9 9 V/

10 10 V/

11 11 V/

12 12 V/

13 13 V/

14 14 V

This Index shows that all the 14 (100%) lawyers think that law can not exist to
the exclusion of positive moral norms.

vihether Sanction mkes law more effectlve

- Eff Jtive z of laA dI .;, -t d upod iSa c oI

Effe, iness of

depni iiP

14%
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The abovementioned chart shows that only 2 out of 14 (14.23%) lawyers think
that sanction does not make a law more effective. However, 11 out of 14 (78.57%)
lawyers think that a law in order to be effective must be backed by sanction. One
sample out of 14 (7.14&) shows that the effectiveness of a law is not depending
on the sanction.

wihether Santion is requ ired for a Norm to be a La wi

nothing i, -.Jefinitn

43

Snothin in definite ± yes n ti

This chart shows that 7 out of 14 (50%) lawyers think that a norm does not need
to have sanction in order to be a law. Rest 6 (42.86%) lawyers think that sanction
is needed for a norm to be the law. One sample (7.14%) is such where the
opinion of the lawyer is 'a statutory provision always have a legal sanction.
However, the provision can always be challenged.'

5 samples in the abovementioned chart hold the view that norm in order to be the
law does not need to be attached to sanction have reflected the view in Index
number 6 that sanction makes law more effective.

whether imposition of sanction is contradictoryv to
the moral norms of law.

7. 14

m both m Don't I 0y
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The aforementioned chart shows that 8 lawyers out of 14 (57.14%) reflect the
view that imposition of sanction is not contradictory to moral norms of law. However,
4 (28.57 %) lawyers reflect that imposition of sanction is contradictory. One (7.14%)
lawyer has remained silent on this issue. One sample (7.14%) is showing that
response could be both because 'there is no straight jacket formula to distinctly
answer this question. It is more circumstantial and varies from case to case.'

These two charts show response of the question whether the freedom
guaranteed by the State should be limited or not. This table also reflects that
whether the grounds of limitations on the right to freedom are arbitrary
or not.

whether freedom
should be limited

0 7.14%

H I I n yes

Chart no 1

\hether existing

limitations to freedom
are arbitrary and vague

35.73%

~50%

n ; 1-ig jcket formla can bi pied

Chart no 2
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The aforementioned chart no 1 shows that 6 (42.86%) lawyers think that right to
freedom should not be limited. While other 6 (42.86%) lawyers hold the view that
the right to freedom should be limited. However 2 (18.29%) lawyers have been
found to hold slightly different views. Following are the views-

i. Unfettered freedom is not welcomed.

ii. Freedom should be given to such an extent that it should not detriment the
interest of other individual in the society. At the mean time it should
not be curtailed that it may deprive the citizen from exercising their
basic fundamental rights.

The chart no 2 shows that 7 (50%) lawyers out of 14 are of the view that grounds
of the limitations on the right to freedom are not vague. However 5 (35.71%)
lawyers hold the view that the grounds of limitations are arbitrary.

One (7.14%) response has shown that the lawyer holds the view that there should
be limitations. However, there is no response as to whether the grounds are arbitrary
or not. Three responses are such where it show that right to freedom should be
limited and the grounds of limitations are not arbitrary. Five responses show that
there should be limitations. However they think that the grounds of limitations are
arbitrary and need to be specific. Four responses show that there should not be
limitations on the right to freedom, but they think that at present restrictions on the
right to freedom are not arbitrary. One (7.14%) response shows that any straight
jacket formula can not be applied while deciding whether the restrictions on the
right to freedom are arbitrary or not.

The following Index will reflect the response of the question whether the judiciary
has become more progressive and sensitive while handling issues involved
Right to Freedom.

SI. respondent Judiciary has become Judiciary is not Both/ no
no. progressive while handling progressive and answer

issues related to Right to sensitive while
freedom handling issues

related to Right to
freedom

1 1

2 2
3 3
4 4
5 5
6 6
7 7

9 9

10 10
11 11
12 12
13 13
14 14 ,/
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This aforementioned Index shows that 12 (85.71%) out of 14 lawyers reflects
that judiciary has become progressive while dealing with issues related to right to
freedom. However, one (7.14%) sample shows the opposite. Another lawyer in
one (7.14%) sample has preferred this issue to be debatable.

The next Index shows the response of question whether lawyers are aware of
the shift from positivism to sociological ideologies.

Si. respondent Aware of the shift Not aware of the shift
no.
1 1 V"
2 2 V
3 3 V
4 4 V
5 5 V
6 6 V
7 7 V
8 8 V
9 9 V

10 10 V
11 11 V

12 12 V
13 13 V
14 14 V

This abovementioned Index reflects that 13 (92.85%) lawyers amongst 14
interviewed lawyers know about the shift from one jurisprudential ideology to
another. However, the responses show that some of them are not aware of any
specific case that marks such shift.

The researcher has recorded in one of the responses that according to one lawyers
the jurisprudential ideology followed by the judiciary at present is Historical school
of law. One of the interviewed lawyers have pointed out that Justice P. N. Bhagwati
has been the pioneer in introducing the concept of Public Interest Litigation in
India. Another lawyer has also mentioned about Justice V. R. Krishna Iyer who
has triggered the liberal interpretation of the constitutional provisions.

III. Conclusion

This pilot survey was done to understand the following things-

1. How much lawyers are conscious of the paradigm shift in the schools of
jurisprudence. &

2. How consciously the Judiciary and lawyers are part of such shift.

It was found that all the respondents were of the view that a positive law must not
devoid of morality. In this context Fuller has said that-
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"The analytical positivist sees law as a one-way projection of authority,
emanating from an authorized source and imposing itself on the citizen. It
does not discern as an essential element in the creation of a legal system any
tacit cooperation between lawgiver and citizen; the law is seen as simply
acting on the citizen - morally or immorally, justly or unjustly, as the case
may be."2

However, Hart has accepted the importance of morality in the existence of law
by acknowledging the existence of primary rules which is nothing but morality.
He has put a stress on the legal validity of these moral values. Therefore, these
moral values are not binding unless these are posited. According to Hart moral
values get binding when they receive the recognition of any legal system and
come out to be as legislation after being legislated through required legal formalities.

This empirical study has disclosed that different schools of jurisprudence are
followed by the Indian judiciary while delivering judgment. However, the practicing
lawyers are not conscious of as to which school of thought is being followed in
particular at present. Nonetheless, the survey reflects that lawyers and Indian
judiciary both have very important role to play in shift from one school of thought
to another in Indian legal system.

2 Edwin W. Tucker, The Morality of Law, by Lon L. Fuller, 210-219, Vol- 40, Issue- 2, Indian

Law journal (1965)
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