
310 
 

CHAPTER-VIII 

AN EMPIRICAL STUDY RELATING TO THE EXTENT 

OF AWARENESS OF PRACTICING ADVOCATES OF 

CALCUTTA HIGH COURT AND SILIGURI 

SUBDIDVISIONAL COURT REGARDING USE OF 

JURISPRUDENTIAL SCHOOLS OF THOUGHT IN 

THEIR ARGUMENTS 

The importance of positive moral norms in law has always been a subject of debate. 

Positivism is that theory which defines law to the exclusion of morality. Positivism 

asserts that a law to be valid needs to emanate from an authority who is competent to 

enact the same. Thus absence of morality in law does not affect the validity of the 

same. The school of positivism was born out of the necessity of having identifiable 

and authoritative source of law in the face of increasing secular activities on one hand 

and the declining relevance of natural law and morality on the other. 

This school was widely followed both in independent India and other countries during 

the early 20th century in order to assert the unlimited power of the sovereign. 

However, this school was rejected time and again both in India and outside India to 

uphold the principles of natural justice. Legal positivism was criticized by the 

International tribunal in Nuremberg trial. 

Legal positivism was also used in India in several instances to prove the legality and 

validity of Sovereign’s order which sometimes used to be arbitrary. However, in 

Maneka Gandhi v. Union of India1 case for the first time the Indian judiciary took into 

consideration both function and purpose of the law besides the source of law. Thus it 

has been observed that any law ultra vires of natural justice is not a law at all no 

matter it emanates from the highest authority thus firmly establishing the principles of 

natural justice at the foundation in any law in India. 

The Maneka Gandhi v. Union of India2 turns out to be the watershed year when India 

while retaining the positivistic structure adopted a conscious paradigm shift to 

sociological school of thought founded upon natural law principles. The other 

 
1 Maneka Gandhi v. Union of India  AIR 1978 SC 597 
2Ibid  
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watershed year happens to be 1991 when India opened the priority areas of essential 

infrastructure of goods & services, technology & exportation of mineral oil, resources 

& postal services to private sector investment thereby limiting the public sector units. 

This is a turning point when India again witnessed a paradigm shift towards capitalist 

school of thought. All these shifts have occurred almost silently & invisibly through 

case laws which did not require any amendments of the Constitution. Thus India has 

undergone several paradigm shifts in the area of jurisprudential idealism. 

Need for field work- At the very primary stage of the present research it was felt 

necessary to ascertain how conscious the legal fraternity is of the paradigm shifts that 

have taken place in the Indian legal framework over several years after the adoption 

of the Constitution. With that end in view a field work was undertaken in partial 

fulfillment of the Ph.D. programme in law.  

Objective of the Interview- keeping pace with the ever changing society law too 

must keep evolving, and as such ideologies too shift keeping pace with the demand of 

time. In this change the role played by lawyers and judiciary is undoubtedly 

significant. Being of general application law per se does not have any value till it is 

argued by the lawyers and interpreted by the judiciary with regard to a concrete 

problem. Indian legal regime has undergone transformation since the day of its 

independence. The way of interpretation of various laws and of the Indian 

Constitution by the Judiciary has far reaching legal and social consequences. The role 

of a lawyer in a case is important as he/she assists the court of law to understand the 

law and to reach a decision. It is the lawyer who argues and brings out the flaws in a 

law if any. The contentions of a lawyer in a court always hold importance as it is one 

of the tools through which the court of law reaches its decision. 

However, all these reformation and interpretations of law that brings about social 

change and legal transformation, shift in political & legal idealism is not done in a 

concerted, coordinated & planned manner. There is an element of unconscious 

universality to the process making it a transcendental, metaphysical abstract 

experience. The legal fraternity remains blissfully unaware of the profound 

consequences of its activities. 

Therefore, an application was made to the High Court of Calcutta to interview the 

judges but was not granted. The researcher then thought that the judges base their 
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judgments after analyzing the arguments of the advocates so interviewing the 

advocates would throw a light upon their conscious use of jurisprudential thoughts in 

their arguments. Thus the objective of the survey is to understand the reaction of 

lawyers on shift from one jurisprudential ideologies to another. The survey is also 

done to understand how lawyers are coping up with this evolution.  

Methodology And Survey Tools for the interview- The researcher faces a finite 

universe of extremely large size. The number of lawyers in the High Court of Calcutta 

is roughly around 8000 and the number of advocates of Siliguri Court is roughly 

around 800. For the survey purposive snow ball method was adopted. Advocates 

referred the others to the researcher.  

The methodology adopted was empirical in nature where the researcher approached 

the advocates for interview. The tool for the survey was through open ended 

questionnaire and interviews. The responses received during the survey were recorded 

and also written down. 

Area of study- samples in this report have been collected from Siliguri Sub-

Divisional Court and High Court of Calcutta.  

People of study area- the survey was done by way of interviewing willing practicing 

lawyers. 

Size of the population- 14 senior advocates of the High Court of Calcutta and 14 

senior advocates of Siliguri sub-divisional Court were interviewed for the purpose of 

the present pilot field work. Many lawyers could not be contacted or met due to the 

pandemic of COVID 19 

Limitations- The report shows the opinion of practicing lawyers. Judges have not 

been interviewed. All advocates were not willing to be interviewed so only those 

willing have been interviewed. 
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Presentation of datacollected fromthe High Court of Calcutta 

Table no. 1 shows the response of the question regarding the source of law. 

Serial 

number 

respondent Posited by 

the 

sovereign 

Devine 

law 

Developed 

through 

human 

reason 

Conflict 

resolution 

Law is 

What the 

court 

decides 

1 1 ✓      

2 2   ✓    

3 3    ✓   

4 4    ✓   

5 5 ✓      

6 6   ✓    

7 7 ✓  ✓  ✓  ✓  ✓  

8 8    ✓   

9 9   ✓  ✓   

10 10 ✓      

11 11 ✓      

12 12   ✓    

13 13 ✓    ✓   

14 14   ✓    

       

Table no. 1 
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The abovementioned Table shows that 4 out of 14 lawyers (28.57%) think that the 

source of law is the sovereign. Another 4 out 14 (28.57%) lawyers think that the 

source of law is the faculty of reason of human being. Again another 4 (28.57%) 

lawyers think that the law has been enacted to resolve the conflict of interest in the 

society. However, one lawyer (7.14%) thinks that law is the outcome of the use of 

faculty of reasoning by human being and is also an outcome of the process of 

resolving conflicting interest in the society. Another one lawyer (7.14%) thinks that 

the source of law can be various and therefore includes all the schools of 

jurisprudence. Following is the reason justifying her response- 

‘Law is nourishment of society through formulation of provisions to regulate the 

society and avoid anarchy. It consists of every reasoning and hence includes Natural 

law school, positivism, revival of natural law school, sociological school, realist 

school of jurisprudence.’ 

The responses given for the question regarding the source of law have prompted the 

researcher to assume that there is no clarity about the source of law amongst the legal 

fraternity. 

 

 

28.57%

28.57%

28.57%

7.14%

7.14%

SOURCE OF LAW

SOVEREIGN

FACULTY OF REASONING OF
HUMAN BEING

TO RESOLVE CONFLICT OF
INTERESTR IN SOCIETY

BOTH THE USE OF FACULTY OF
REASONING AND RESOLUTION
OF CONFLICTING INTEREST

VARIOUS SOURCES, THUS
INCLUDES ALL THE ABOVE
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The following Table shows the response of the question regarding the role of judges 

in law making. 

Serial 

number 

respondent Judges have important 

role in law making 

Judges do not have 

any role in law 

making 

1.  1 ✓   

2.  2 ✓   

3.  3 ✓   

4.  4 ✓   

5.  5 ✓   

6.  6  ✓  

7.  7 ✓   

8.  8 ✓   

9.  9 ✓   

10.  10 ✓   

11.  11 ✓   

12.  12 ✓   

13.  13 ✓   

14.  14 ✓   

Table no. 2 
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Table number 2 shows that 13 out of 14 (92.85%) lawyers think that judges do play 

an important role in law making. However, one lawyer (7.15%) thinks opposite. 

The following Table shows the response of the question as to the role played by the 

lawyers in law making. 

Serial 

number 

respondent Lawyers have important 

role in law making 

Judges do not have 

any role in law 

making 

1 1 ✓   

2 2 ✓   

3 3  ✓  

4 4 ✓   

5 5 ✓   

6 6  ✓  

7 7 ✓   

8 8 ✓   

9 9 ✓   

10 10 ✓   

11 11 ✓   

12 12 ✓   

92.85%

7.15%

ROLE OF JUDGES IN LAW MAKING

YES

NO
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13 13 ✓   

14 14 ✓   

Table no. 3 

 

Table number 3 shows that 12 out of 14 (85.72%) lawyers think that lawyers play 

important role in law making. However, 2 (14.28%) lawyers think that in law making 

there is no role of a practicing lawyer. 

The Following Table shows the response as to the question whether law is made or 

law is found. 

Serial 

number 

respondent Law is made 

(Analytical 

school) 

Law is found 

(Historical 

School) 

Both  

1 1   ✓  

2 2 ✓    

3 3  ✓   

4 4   ✓  

5 5   ✓  

6 6   ✓  

7 7   ✓  

8 8 ✓    

85.72%

14.28%

ROLE OF LAWYERS IN LAW MAKING

YES

NO
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9 9   ✓  

10 10 ✓    

11 11   ✓  

12 12   ✓  

13 13   ✓  

14 14   ✓  

Table no. 4 

 

The Table  number 4 shows that 10 lawyers out of 14 (71.43%) think that law is both 

made and found. However only 1 (7.14%) lawyer during the survey was found to 

think that law is found which indicates the historical school of jurisprudence. 3 

lawyers out of 14 (21.43%) think that law is made by the sovereign and there is no 

question of finding the same. 

The following Table shows responses of the question as to whether a law should 

comprise of a positive moral norms. 

Serial 

number 

respondent Law should comprise of 

positive moral norms 

Law should not 

comprise of positive 

moral norms 

1 1 ✓   

2 2 ✓   

71.43%

7.14%

21.43%

THE LAW IS MADE OR FOUND

BOTH MADE AND FOUND

FOUND

MADE BY THE SOVEREIGN
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3 3 ✓   

4 4 ✓   

5 5 ✓   

6 6 ✓   

7 7 ✓   

8 8 ✓   

9 9 ✓   

10 10 ✓   

11 11 ✓   

12 12 ✓   

13 13 ✓   

14 14 ✓   

Table no 5 

This Table shows that all the 14 (100%) lawyers think that law can not exist to the 

exclusion of positive moral norms. 

The next Table shows the responses of the question whether sanction makes a law 

more effective. 

Serial 

number 

respondent Sanction 

makes law 

more effective 

Sanction does 

not make a law 

more effective. 

Both  

1 1 ✓    

2 2 ✓    

3 3 ✓    

4 4  ✓   

5 5 ✓    

6 6 ✓    

7 7   ✓  

8 8 ✓    

9 9 ✓    

10 10 ✓    

11 11 ✓    
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12 12  ✓   

13 13 ✓    

14 14 ✓    

Table no. 6 

 

Table number 6 shows that only 2 out of 14 (14.23%) lawyers think that sanction 

does not make a law more effective. However, 11 out of 14 (78.57%) lawyers think 

that a law in order to be effective must be backed by sanction. One sample out of 14 

(7.14%) shows that the effectiveness of a law is not depending on the sanction. 

The following Table shows response of the question related to the importance of 

sanction for a norm to be a law. 

Serial 

number 

respondent A norm should 

have sanction 

attached to it in 

order to be a law 

A norm does not 

need to have 

sanction in order 

to be a law 

Nothing in 

definite 

1 1  ✓   

2 2 ✓    

3 3  ✓   

4 4  ✓   

5 5  ✓   

14.23%

78.57%

7.14%

WHETHER SANCTION MAKES THE LAW MORE EFFECTIVE

NO

LAW MUST BE BACKED BY
SANCTION IN ORDER TO BE
EFFECTIVE

EFFECTIVENESS OF LAW DOES
NOT DEPEND ON SANCTION
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6 6 ✓    

7 7   ✓  

8 8 ✓    

9 9  ✓   

10 10  ✓   

11 11 ✓    

12 12  ✓   

13 13 ✓    

14 14 ✓    

Table no. 7 

This Table shows that 7 out of 14 (50%) lawyers think that a norm does not need to 

have sanction in order to be a law. Rest 6 (42.86%) lawyers think that sanction is 

needed for a norm to be the law. One sample (7.14%) is such where the opinion of the 

lawyer is ‘a statutory provision always has a legal sanction. However, the provision 

can always be challenged.’ 

5 samples in Table number 7 hold the view that norm in order to be the law does not 

need to be attached to sanction have reflected the view in Table number 6 that 

sanction makes law more effective. 

The following Table shows responses of the question whether imposition of 

sanction is contradictory to the moral norms of law. 

50%

42.86%

7.14%

IMPORTANCE OF SANCTION FOR A NORM TO BE LAW

A NORM DOES NOT NEED TO
HAVE SANCTION TO BE LAW

SANCTION IS REQUIRED FOR A
NORM TO BE LAW

GENERAL RULE IS THAT A
STATUTE ALWAYS HAS LEGAL
SANCTION
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Serial 

number 

respondent Imposition of 

sanction is 

contradictory to 

moral norms of law 

Imposition of 

sanction is not 

contradictory to 

moral norms of 

law 

Both/ no 

answer 

1 1 ✓    

2 2  ✓   

3 3 ✓    

4 4 ✓    

5 5  ✓   

6 6  ✓   

7 7   ✓  

8 8  ✓   

9 9  ✓   

10 10  ✓   

11 11  ✓   

12 12 ✓    

13 13    

14 14   ✓  

Table no. 8. 

 

57.14%28.58%

7.14%

7.14%

WHETHER IMPOSITION OF SANCTION IS CONTRARY TO 

MORAL NORMS

NOT CONTRADICTORY

2nd QtrCONTRADICTORY

BOTH

NO REPLY
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Table number 8 shows that 8 lawyers out of 14 (57.14%) reflect the view that 

imposition of sanction is not contradictory to moral norms of law. However, 4 

(28.58%) lawyers reflect that imposition of sanction is contradictory. One (7.14%)  

lawyer  has remained silent on this issue. One sample (7.14%) is showing that 

response could be both because ‘there is no straight jacket formula to distinctly 

answer this question. It is more circumstantial and varies from case to case.’ 

The next Table shows response of the question whether the freedom guaranteed by 

the State should be limited or not. This table also reflects that whether the grounds 

of limitations on the right to freedom are arbitrary or not. 

Sl.

no. 

res

po

nd

ent 

Freedom 

guaranteed 

by the 

State 

should be 

limited 

Freedom 

guaranteed 

by the 

State 

should not 

be limited 

Both/ 

no 

answer 

Grounds of 

limitations 

are 

arbitrary 

and need to 

be more 

specific 

Grounds 

of 

limitatio

ns are 

not 

arbitrar

y 

Both/ 

no 

answer 

1 1 ✓    ✓    

2 2 ✓     ✓   

3 3  ✓    ✓   

4 4  ✓    ✓   

5 5  ✓    ✓   

6 6  ✓   ✓    

7 7   ✓    ✓  

8 8   ✓  ✓    

9 9  ✓    ✓   

10 10 ✓    ✓    

11 11 ✓     ✓   

12 12  ✓   ✓    

13 13 ✓      ✓  

14 14 ✓     ✓   

Table no. 9. 
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Table number 9 shows that 6 (42.86%) lawyers think that right to freedom should not 

be limited. While other 6 (42.86%) lawyers hold the view that the right to freedom 

should be limited. However, 2 (18.28%) lawyers have been found to hold slightly 

different views. Following are the views- 

i. Unfettered freedom is not welcomed. 

ii. Freedom should be given to such an extent that it should not detriment the 

interest of other individual in the society. At the mean time it should not be 

curtailed that it may deprive the citizen from exercising their basic 

fundamental rights. 

This Table also shows that 7 (50%) lawyers out of 14 are of the view that grounds of 

the limitations on the right to freedom are not vague. However, 5 (35.72%) lawyers 

hold the view that the grounds of limitations are arbitrary.  

One (7.14%) response has shown that the lawyer holds the view that there should be 

limitations. However, there is no response as to whether the grounds are arbitrary or 

not. Three responses are such where it show that right to freedom should be limited 

Whether
freedom

guaranteed by
the State
should be
limited?

Whether
grounds of

limitations are
arbitrary and

need to be
more specific

42.86%

50%

42.86%

35.72%

18.28%

14.28%
NO

YES

DIFFERENT VIEW



325 
 

and the grounds of limitations are not arbitrary. Five responses show that there should 

be limitations. However, they think that the grounds of limitations are arbitrary and 

need to be specific. Four responses show that there should not be limitations on the 

right to freedom, but they think that at present restrictions on the right to freedom are 

not arbitrary. One (7.14%) response shows that any straight jacket formula can not be 

applied while deciding whether the restrictions on the right to freedom are arbitrary or 

not. 

The following Table will reflect the response of the question whether the judiciary 

has become more progressive and sensitive while handling issues involved Right 

to Freedom. 

Sl.

no. 

respondent Judiciary has become 

progressive while 

handling issues related 

to Right to freedom 

Judiciary is not 

progressive and 

sensitive while 

handling issues 

related to Right to 

freedom 

Both/ no 

answer 

1 1 ✓    

2 2  ✓   

3 3 ✓    

4 4 ✓    

5 5 ✓    

6 6 ✓    

7 7   ✓  

8 8 ✓    

9 9 ✓    

10 10 ✓    

11 11 ✓    

12 12 ✓    

13 13 ✓    

14 14 ✓    

Table no. 10 
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Table 10 shows that 12 (85.72%) out of 14 lawyers reflects that judiciary has become 

progressive while dealing with issues related to right to freedom. However, one 

(7.14%) sample shows the opposite. Another lawyer in one (7.14%) sample has 

preferred this issue to be debatable. 

The next Table shows the response of question whether lawyers are aware of the 

shift from positivism to sociological ideologies. 

Sl.

no. 

respondent Aware of the shift Not aware of the shift 

1 1 ✓   

2 2 ✓   

3 3 ✓   

4 4 ✓   

5 5 ✓   

6 6 ✓   

7 7 ✓   

8 8  ✓  

9 9 ✓   

85.72%

7.14%

7.14%

WHETHER JUDICIARY HAS BECOME MORE PROGRESSIVE 

WHILE HANDLING ISSUES INVOLVING RIGHT TO FREEDOM

YES

NO

DEBATABLE ISSUE
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10 10 ✓   

11 11 ✓   

12 12 ✓   

13 13 ✓   

14 14 ✓   

Table no. 11 

 

Table no. 11 reflects that 13 (92.86%) lawyers amongst 14 interviewed lawyers know 

about the shift from one jurisprudential ideology to another. However, the responses 

show that some of them are not aware of any specific case that marks such shift. 

The researcher recorded in some responses that following cases can be considered to 

reflect the shift from one jurisprudential ideology to another- 

1. D.K. Basu v. State of West Bengal (1997) 1 SCC 416. 

2. Teen Talaq case/ Mohd. Ahmad Khan v. Shah Bano AIR 1985 SC 945. 

 

 

 

 

92.86%

7.14%

whether lawyers are aware of the shift from positivism to 

sociological ideologies

YES

NO
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Presentation of Data of Siliguri sub-divisional court- 

Table no. 12 shows the response of the question regarding the source of law. 

Serial 

number 

respondent Posited by 

the 

sovereign 

Devine 

law 

Developed 

through 

human 

reason 

Conflict 

resolution 

Law is 

What the 

court 

decides 

1 1   ✓  ✓  ✓  

2 2 ✓      

3 3    ✓  ✓  

4 4    ✓   

5 5     ✓  

6 6 ✓      

7 7   ✓    

8 8   ✓  ✓  ✓  

9 9    ✓   

10 10   ✓    

11 11   ✓   ✓  

12 12   ✓  ✓   

13 13 ✓      

14 14   ✓    

       

Table no. 12 

This Table shows various responses of the question as to the source of law. Two 

(14.29%) responses show that the sources of law are (a) human reason, (b) process of 

resolving conflicts, & (c) what courts think the law to be. Three (21.43%) responses 

reflect that the source of law is the sovereign. One (7.14%) response shows that the 

sources of law are both human reason and the process of the resolution of conflicting 

interest.  One (7.14%) response reflects that the law emanates through the process of 

resolution of conflicts in the society and the decisions of the court. Two (14.29%) 

responses reflect that the law emanates through the process of resolving conflicting 

interest in the society. One (7.14%) response reflects that law is what is laid down by 

the court. One (7.14%) response shows that law develops through human reason. 
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While two (14.29%) responses reflect that law develops through human reason and 

the law emanates from judges during delivery of judgment.  

The following Table shows the response of the question regarding the role of judges 

in law making. 

Serial 

number 

respondent Judges have important 

role in law making 

Judges do not have 

any role in law 

making 

1 1 ✓   

2 2 ✓   

3 3 ✓   

4 4 ✓   

5 5 ✓   

6 6 ✓   

7 7 ✓   

8 8 ✓   

9 9 ✓   

10 10 ✓   

11 11 ✓   

 12 12 ✓   

13 13 ✓   

14 14 ✓   

Table no. 13 

Table number 13 shows that unanimously 14 interviewed lawyers (100%) hold the 

view that judges do have role in law making. 

The following Table shows the response of the question as to the role played by the 

lawyers in law making. 

Serial 

number 

respondent Lawyers have important 

role in law making 

Judges do not have 

any role in law 

making 

1 1 ✓   
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2 2 ✓   

3 3 ✓   

4 4 ✓   

5 5 ✓   

6 6 ✓   

7 7 ✓   

8 8 ✓   

9 9 ✓   

10 10 ✓   

11 11 ✓   

12 12 ✓   

13 13 ✓   

14 14 ✓   

Table no. 14 

Table number 14 shows that there is a unanimous view as to the role of lawyers in 

law making. All 14 (100%) interviewed lawyers hold the view that lawyers do play 

important role in law making. 

The Following Table shows the response as to the question whether law is made or 

law is found. 

SL 

NO. 

respondent Law is made 

(Analytical school) 

Law is found 

(Historical School) 

Both  

1 1   ✓  

2 2 ✓    

3 3   ✓  

4 4   ✓  

5 5   ✓  

6 6 ✓    

7 7   ✓  

8 8   ✓  

9 9   ✓  

10 10   ✓  
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11 11   ✓  

12 12   ✓  

13 13   ✓  

14 14   ✓  

Table no. 15 

 

The Table number15 shows that 12 (85.71%) lawyers out of 14 think that law is both 

made and found. However, no one during the survey was found to think that law is 

found which indicates the historical school of jurisprudence. 2 (14.29%) lawyers out 

of 14 think that law is made by the sovereign and there is no question of finding the 

same. 

The following Table shows responses of the question as to whether a law should 

comprise of a positive moral norms. 

Serial 

number 

respondent Law should comprise of 

positive moral norms 

Law should not 

comprise of positive 

moral norms 

1 1 ✓   

2 2 ✓   

3 3 ✓   

4 4 ✓   

14.29%

85.71%

WHETHER LAW IS MADE OR FOUND

MADE BY THE SOVEREIGN

BOTH
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5 5 ✓   

6 6 ✓   

7 7 ✓   

8 8 ✓   

9 9 ✓   

10 10 ✓   

11 11 ✓   

12 12 ✓   

13 13 ✓   

14 14 ✓   

Table no 16 

This Table shows that all the 14(100%) lawyers think that law can not exist to the 

exclusion of positive moral norms. 

The next Table shows the responses of the question whether sanction makes a law 

more effective. 

Serial 

number 

respondent Sanction makes law 

more effective 

Sanction does not 

make a law more 

effective. 

1 1 ✓   

2 2 ✓   

3 3 ✓   

4 4 ✓   

5 5 ✓   

6 6 ✓   

7 7 ✓   

8 8 ✓   

9 9 ✓   

10 10 ✓   

11 11 ✓   

12 12 ✓   

13 13 ✓   
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14 14  ✓  

Table no. 17 

 

Table number 17 shows that only 1 (7.14%) lawyer out of 14 thinks that sanction does 

not make a law more effective. However, 13 (92.86%)  out of 14 lawyers think that a 

law in order to be effective must be backed by sanction.  

The following Table shows response of the question related to the importance of 

sanction for a norm to be a law. 

Serial 

number 

respondent A norm should have 

sanction attached to it in 

order to be a law 

A norm does not need 

to have sanction in 

order to be a law 

1 1  ✓  

2 2 ✓   

3 3 ✓   

4 4  ✓  

5 5  ✓  

6 6 ✓   

7 7 ✓   

8 8 ✓   

9 9  ✓  

10 10 ✓   

7.14%

92.86%

WHETHER SANCTION MAKES A LAW MORE 

EFFECTIVE

NO

YES
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11 11 ✓   

12 12 ✓   

13 13 ✓   

14 14 ✓   

Table no. 18 

 

This Table shows that 4 (28.58%) out of 14 lawyers think that a norm does not need 

to have sanction in order to be a law. Rest 10 (71.42%) responses of the 14 think that 

sanction is needed for a norm to be the law.  

The following Table shows responses of the question whether imposition of sanction 

is contradictory to the moral norms of law. 

Sl. No. respondent Imposition of sanction is 

contradictory to moral 

norms of law 

Imposition of 

sanction is not 

contradictory to 

moral norms of law 

1 1  ✓  

2 2  ✓  

3 3 ✓   

4 4  ✓  

5 5  ✓  

28.58%

71.42%

SIGNIFICANCE OF SANCTION FOR A NORM TO BE LAW

NO

SANCTION IS REQUIRED
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6 6  ✓  

7 7   

8 8  ✓  

9 9  ✓  

10 10  ✓  

11 11  ✓  

12 12  ✓  

13 13  ✓  

14 14 ✓   

Table no.19 

 

Table number 19 shows that 12 (85.71%) samples out of 14 reflect the view that 

imposition of sanction is not contradictory to moral norms of law. However, 2 

(14.29%) samples reflect that imposition of sanction is contradictory.  

The next Table shows response of the question whether the freedom guaranteed by 

the State should be limited or not. This table also reflects that whether the grounds 

of limitations on the right to freedom are arbitrary or not. 

 

 

85.71%

14.29%

WHETHER IMPOSITION OF SANCTION IS CONTRARY TO 

MORAL NORMS OF LAW

NO

YES
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Sl.

no. 

res

po

nd

ent 

Freedom 

guaranteed 

by the 

State 

should be 

limited 

Freedom 

guaranteed 

by the State 

should not be 

limited 

Grounds of 

limitations are 

arbitrary and 

need to be more 

specific 

Grounds of 

limitations are 

not arbitrary 

1 1 ✓    ✓  

2 2 ✓    ✓  

3 3 ✓    ✓  

4 4 ✓   ✓   

5 5 ✓    ✓  

6 6 ✓    ✓  

7 7 ✓    ✓  

8 8 ✓    ✓  

9 9 ✓    ✓  

10 10 ✓    ✓  

11 11 ✓   ✓   

12 12  ✓   ✓  

13 13  ✓   ✓  

14 14 ✓   ✓   

Table no. 20. 
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Table number 20 shows that 2 (14.29%) lawyers think that right to freedom should 

not be limited. While other 12 (85.71%) hold the view that the right to freedom 

should be limited.  

This Table also shows that 11 (78.57%) lawyers out of 14 are of the view that grounds 

of the limitations on the right to freedom are not vague. However, 3 (21.43%)lawyers 

hold the view that the grounds of limitations are arbitrary.  

Two responses show that there should not be limitations on the right to freedom, but 

they think that at present restrictions on the right to freedom are not arbitrary and 

there is no need for any specification regarding the restriction on the right to freedom.  

The following Table will reflect the response of the question whether the judiciary 

has become more progressive and sensitive while handling issues involved Right 

to Freedom. 

Sl.

no. 

respondent Judiciary has become 

progressive while 

handling issues related to 

Right to freedom 

Judiciary is not progressive 

and sensitive while handling 

issues related to Right to 

freedom 

1 1 ✓   

2 2  ✓  

3 3 ✓   
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4 4 ✓   

5 5 ✓   

6 6 ✓   

7 7 ✓   

8 8 ✓   

9 9 ✓   

10 10 ✓   

11 11 ✓   

12 12  ✓  

13 13 ✓   

14 14 ✓   

Table no. 21 

 

Table21 shows that 12 (85.71%) out of 14 sample reflects that judiciary has become 

progressive while dealing with issues related to right to freedom. However, 2 

(14.29%) lawyers hold the opposite view.  

The next Table shows the response of question whether lawyers are aware of the 

shift from positivism to sociological ideologies. 

Sl.

no. 

respondent Aware of the shift Not aware of the shift 

1 1 ✓   

2 2  ✓  

3 3 ✓   

85.71%

14.29%

WHETHER JUDICIARY IS PROGRESSIVE AND 

SENSITIVE  WHILE HANDLING ISSUES RELATED TO 

RIGHT TO FREEDOM

PROGRESSIVE

NOT PROGRESSIVE
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4 4 ✓   

5 5  ✓  

6 6  ✓  

7 7  ✓  

8 8  ✓  

9 9 ✓   

10 10 ✓   

11 11 ✓   

12 12 ✓   

13 13 ✓   

14 14  ✓  

Table no. 22 

 

Table no. 22 reflects that 9 (64.29%) lawyers amongst the 14 interviewed lawyers 

know about the shift from one jurisprudential ideology to another. However, the 

responses show that some of them are not aware of any specific case that marks such 

shift. 

The researcher has recorded in one of the responses that according to one lawyers the 

jurisprudential ideology followed by the judiciary at present is Historical school of 

law. One of the interviewed lawyers have pointed out that Justice P. N. Bhagwati has 

64.29%

35.71%

WHETHER LAWYERS ARE AWARE OF THE SHIFT FROM 

POSITIVISM TO SOCIOLOGICAL IDEOLOGIES

YES

NO
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been the pioneer in introducing the concept of Public Interest Litigation in India. 

Another lawyer has also mentioned about Justice V. R. Krishna Iyer who has 

triggered the liberal interpretation of the constitutional provisions.  

Conclusion- The present survey was done to understand the following issues- 

1. Awareness of the advocates regarding the jurisprudential school of thoughts they 

use in their arguments. How much lawyers are conscious of the paradigm shift in the 

schools of jurisprudence.  

2.  Levels of consciousness of the Judiciary and lawyers regarding such shift. 

It has been found during the survey that different schools of jurisprudence are 

followed by the Indian judiciary while delivering judgment. However, the practicing 

lawyers are not conscious of as to which school of thought they use to establish their 

arguments and the impact it has on the judgment delivered. Nonetheless, the survey 

reflects that lawyers and Indian judiciary both have very important role to play in shift 

from one school of thought to another in Indian legal system. 


