
GENDER JUSTICE IN SUCCESSION LAWS IN 

INDIA 

. . . . 

THESIS SUBMITTED TO THE UNIVERSITY OF NORTH BENGAL 
FOR THE DEGREE OF DOCTOR OF PHILOSOPHY IN LAW 

. i 
"' .. _ ' ·. {·. 

SUPERVISOR BY 
DR. ALI MEHDI 
READER & HEAD SANTOSH KUMAR SARKAR. 
DE'P ARTMENT OF LAW 

DEPARTMENT OF LAW 
UNIVERSITY OF NORTH BENGAL 

RAJA RAMMOHAN PUR, DARJEELING-7334430 
WEST BENGAL, INDIA 

November 2005 



-Ref. 
3LJ6 D 05? 095Lt 

5245~ 

1HH155 

0 9 JAN 2007 



Certificate 

Acknowledgment 

Table of Cases 

Chapter-! 
Introduction 

Chapter- 2 

TABLE OF CONTENTS 

Succession Under Hindu Law 
2.1. Position Before 1956 
2.2. Position Under the Hindu Succession Act, 1956 · 

(i) Succession to Male Deceased 
(ii) Succession to Female Deceased 
(iii) General Rules of Succession 
(iv) Special Provisions Under Marumakkattayam, 

Nambudri and Aliyasantana Law 
(v) . Coparcenary Under State Acts (Andhra Model) 

2.3. The Hindu Succession (Amendment) Bill, 2004 
2.4. The Hindu Succession (Amendment) Act, 2005 
2.5. Resume 

Chapter- 3 
Succession Under Islamic Law 
3 .1. Pre-Islamic Customary Principles of Succession 
3 .2. Islamic Principles ~f Succession 
3.3. General Principles· of Inheritance 

(i) Property 
(ii) Principle of Representation 
(iii) Nearer in Degree excludes the more remote 
(iv) Spes Successionis not recognized 
(v) · Life-estate and Vested Remainder 
(vi) Vested Inheritance 
(vii) Succession to Deceased (Murdered) 
(viii) Posthumous Child and Parentage 

Page 
1 

11-lll 

IV-X 

1-7 

8-99 
8 
23 
27 
32 
38 

44 
66 
87 
97 
98 

100-175 
103 
104 
105 
107 
108 
110 
111 
112 
114 
114 
115 



(ix) 
(x) 
(xi) 
(xii) 
(xiii) 

Illegitimate Child 
Missing Person-The Mafkud 
Apostasy 
Slavery 
Doctrine of Exclusion: Person excluded may 
exclude others 

(xiv) Theory ofPropinquity 
3 .4. Hanafi Law of Inheritance 

(i) Quranic Heirs 
(ii) Rules for Determining Shares of Quranic . 

Heirs or Sharers 
(iii) Doctrine of.'Aul' or Increase 
(iv) Doctrine of Return or 'Radd' 
(v) Agnatic Heirs 
(vi) Distribution of Assets among the Quranic and · 

Agnatic Heirs 
(vii) Uterine Heirs 

3.5. Shia Law oflnheritance 
(i) Heirs 
(ii) Table of Heirs: Sharers and Residuaries 
(iii) Distribution of Assets 
(iv) Doctrine ofRetum or 'Radd' 
(v) Doctrine of 'Aul' or Increase 

3.6. Resume 

Chapter- 4 
Succession In Parsi Community 
4.1. Development of Parsi Laws in India 
4.2. Case Study Under the Intestate Succession Act 1865 
4.3. Relevant Provisions Under the Indian Succession 

Act, 1925 
4.4. Resume 

Chapter- 5 
Succession In Christian Coi11munity 
5.1. RelevantProvisions Under the Indian Succession 

Act, 1925 
5.2. Succession Under the Travancore Christian 

. I 

Succession Act 1916 and Cochin Christian 
Succession Act 1921 

117· 
118 
120 
120.. 

121 
122 
122 
126 

132 
133 
134 
137 

141 
142 

. 157 

159 
161 
164 
171 
172 
173 

176-207 
178 

. 184 

. 188. 
206 

208-265 

211". 

252 



5.3. Resume 

Chapter-6 
Gender Justice and Uniform Civil Code , 

' 
6.1. Personal Laws and Gender Discrimination 
6.2. Uniform Civil Code and Indian Constitution 
6.3. Uniform Civil Code and Judicial Response 
6.4. Resume 

Chapter- 7 
Conclusion 

Bibliography 

262 

. 266-285 
270 
272 
274 
284 

286-294 

295-301 



Dr. Ali Mehdi 
Reader & Head 

UNIVERSITY OF NORTH BENGAL 
DEPARTMENT OF LAW 
P.O. NORTH BENGAL UNIVERSITY 

RAJA RAMMOHUNPUR 
DIST. DARJEELING;. PIN -734430. 

WEST BENGAL, INDIA 

Tel: 0353-2581226 (0) 
0353-2582354 (R) 

Fax: 0353-2581546 

Date: 11.11.2005 . 

. CERTIFICATE 

This is to certify that Mr. Santosh Kumar Sarkar.has pursued res.earch work 

under my supervision for more than two years and fulfils the requirements of the 

Ordinances relating to Doctor of Philosophy of the University. He has completed his 

work and the thesis is ready for submission. To the best of my knowledge and belief, 

the thesis contains the original work done by the candidate and it has not been 

submitted by him or any other candidate to this or any other University for any 

degree previously. In habit and character the candidate is fit .and proper person for 

the Ph.D. Degree. 

I recommend submission of his thesis. 

[ALIMEHDI] 



JlCJCNOWLPlD(]E/JvlP/NT 

I express my fieartiest gratitude to my guide (])r. Jl{i :Mefidi to wfiom I sfia[[ 

remain inde6ted for fiis never-ending concerns and warm encouragement tfirougfi tfie 

period of tfiis researcfi. 'Tfie researcfi couU neitfier fiave 6een em6ar~d upon nor 

compfeted in its present statf, witfiout fiis sensi6[e dealing. 

J{e came to my rescue in moments of diffidence, reducing my confusion to 

cfarity, rendering confidence el encouragement at eacfi step. I ~ep in mind tfiis 

record as tfie sign of a great de6t tfiat can never 6e repaia in [ije. 

I express my respect and gratitude to (])r. CB. P. (])wivedi, c.R.§ader, (])epartment 

of Law, :NCBV, for some of fiis va[ued suggestions impartea wfii[e pursuing my work, 

in tfie initia[ stage. 

I express my profound respect and gratitude to CFrof I. q.Jlfimad, Jlead el 

(])ean, (])ept. of Law, Ca{cutta Vniversity el (])r. }l. ~Pandey, (])epartment of Law, 

CBanaras Jfindu Vniversity, for tfieir affectionate ana va[ua6[e mora[ support during 

tfiis researcfi project. 

I express my fieartiest gratitude to CFroj. qangotri Cliaf<ra6orty, qujrat Law 

Vniversity, for fier va[ua6[e guicfance renderea wfii[e initiating my topic and fie {ping 

me out to give a positive direction to my wor~ witfiout wfiicfi I couU not fiave 

proceedea jurtfier. 

I qm very mucfi gratified 6y tfie 6roaa support ana co-operation received 

from my friena (])r. }ltu[ 1(]: 'Tiwari, Lecturer, (])epartment of Law, :NCBV, for fiis 
' . 

va{ua6[e suggestion. 



I am acftnowfedging my fatfie~ motfier ana a{[ my fami{y mem6ers for a{[ tfie 

encouragement tfiey fiaa given to pursue an acaaemic career. 

Last 6ut not tfie fea.St, I want to tfianft my wife :Maafiumita S arfi.g,~ 

Lecture~ JfaUia Law Co{fege, for fi~ interesting suggestions ana fie{p in oaa fiours, 

my sons Swapnonee{ el CRyan, tfianftyou to 6ear witfi me. 

'Tfian~ are aue to Su6firaaeep e1, Sreemoyee for fie{ping me. to 6ring out tfiis 

work_ in printea fonn. 

Pina{{y, my on{y regret is 6ecause of tfie Capse of memory to mention eacfi ana 
! 

every . incEivicfua{ cfirect{y or incEirect{y wfio made contri6utions ana aeserve my 

gratituae. rr'o tfiem I e:r:Jena my tfian~ ana apofogies. 

CJ?Cace: .Sl£..1GtLtR! 

(])ate: 11· L 1• 2.oos-

.S~ kLVmOJt ACM.kWL 

(SJl!NTOSJf 'l(V:MJlCJ( SJlCJ('l(JlCJ?j 



TABLE OF CASES 

A 

A. G. for Quebec vs. A. G. for Canada, (1921) 1 AC 401 

A. G. ofOntario vs. Mercer, (1883) 8 AC 767 

Abdul Hamid Khan vs. Peare Mirza, 10 Luck. 550 
I 

Abdul Wahid Khan vs. Mussumat Nurum Bibi (1885) (IA) 91. 

Abdurahimcm vs. Joseph, AIR 1952 TC 176. 

Abraham V's. Abraham; (1863) 9 MIA 199. 

Adminiatrator-General of Madras vs. Anandachari, ILR 9 Mad 466. 

Ahmedabad Women Action Group and Others vs. Union of India, (1997) 3 SCC 
573. 

Ajit Datt vs. Ethel Walters, AIR 2001 Al1109 

Alice Georgeian vs. Suvna Berthar Bertha, AIR 1930 Oudh 441. 

Amjad Khan vs. AshrafKhdn, (1929) 56 IA 213 

Ammatieyee vs. Kumarsen, AIR 1967 SC 569. 

Ananda v Haribandhu, AIR 1967 Orissa 90; 

Anthonyswamy vs. MR.Chnnaswamy, AIR 1970 SC 223. 

Ardeseer Cursetjee vs. Peerozebai, 6 MIA 348 

Arulayi vs. Antonimuthu AIR 1945 Mad 4 7. 

B 

Bafata vs. Bilaibi Khanum, (1903) 30 Cal683 

Baikhatijdvs. Karimbhai, .AIR 1974 Guj 4 (7} 

Balakrishna Menon vs Asst. Controller of Estate Duty, AIR 1971 SC 2392 



v 

Balkrishna vs Go pal ILR (1973) 1 Ker 149 

· Bankoflndia vs S.P.Pannarzma, AIR 1961 Ker 105 (FB) 

Benoy Kumar Monda! vs. Panchanon Majumdar, AIR 1956 Cal 177. 

Bhagirathi vs Darakke (1965) 2 Mys LJ 796 (FB) 

c 
C. Hengsu vs R. Bontra AIR 197 4 Kant 3 5 

C.l T. v G.S.Mills, AIR 1966 SC 24. 

Chandra Shekharappa vs. Government of Mysore, AIR 1955 Mys 26. 

Charlotte Abraham vs. Francis Abraham, 1863 (4) Moores Ind. Appeals 194 
. . 

Chellammavs Narayana AJ;R 1993 Ker 146 (FB) 

Cheriyan Achanpillai vs. Cheriyathu Kuruvilla, 23 TLR 84. 

Chiranjit Lal vs. Union of India, AIR 1951 SC 41 

Clarke vs. Clarke, (1939) 2 AllER 59. 

Commissioner of 1 T. vs Kokali Devi AIR 1970 SC 1730 

D 

D. Chelliah vs. G. LalithaBai, AIR 1978 Mad 66. 

Dhanbai vs. State AIR 1979 MP 17. 

Duktarvs. Farooq, 1987 Cr
1
LJ 849. 

E 

Emma Agnes Smithy vs. Thomas Massey, ILR 30 Born 500. 

Erashavs. Jerbai 4 Born 537. 

G 

Ganga Devi vs. Bijai Singh, AIR 1952 All214. 

Ganta Daniyelu vs. Gunti Yesu, AIR 1925 Mad 110. 



Vl 

Geevarghese Maria vs. Kochukurian Maria, 22 TLR 192. 

Gobind Dayal vs Inayatullah, (1885) 7 All 782. 

Gobson vs. Fisher, LR 5 Eq 51 

Gram Panchayat v Malwinder Singh, (1985) 3 SCC 661. 

Gummanna vs Naagavenian:zma, AIR 1967 SC 159 

Gurupadv Heerabai, (1978) 3 SCC 383: AIR 1978 SC 1239 

H 

Hari ~ingh vs. Military Estate Officer, (1972) 2 SCC 239. 

Hasan Ali vs. Nazo (1889) 11 All 456. 

, Hirabai vs. Dinsha, 28 Born LR 391 

Hirjibhai vs. Barjorji 22 Born 909 (920) 

I 

Imam'Saheb vs. Ameer Sahi!b, AIR 1955 Mad 621. 

J 

Jehangir vs. Pirozbai, 11 Born 1 

John Vallamattom and Anr. Vs. Union of India, 2003 (5) SCALE 384. 
! 

Joseph vs. Mary, 1988 (2) KLT 27 (DB). 

K 

Kailash Sonkar vs. Smt. Maya Devi, AIR 1984 SC 600 

Kamawati vs. Digbijai, AIR 1922 PC 14 

Kanahaya Lal v Jamna, AIR 1973 Delhi 160; 

Kenchava vs Grimallopu, (1924) 51 lA 364 

Keshav Nandan v Bank of Bihar, AIR 1977 Pat 185. 

Khwajeh Solehman vs~ NCiwab Sir Salimulla Bahadur, (1922) 49 lA 153. 
' 



Vll 

I 

Khyerbari Tea Co. Ltd. Vs. State of Assam, AIR 1964 SC 925 .. 

Krishna Behari vs Gulab Chand AIR 1971 se 1 041 

Kuberdas vs. Jerkish Navroji43 Born LR 981 

' 
Kunhikoman v State of Kerala, AIR 1962 Se 723. 

Kurian Augusthy vs. Devassy A ley, AIR 1957 Te 1. 

Kurrutulain vs. Nazhat-ud-dowla (1905) 33 Cal116. 

L 

Lakshmanappa vs. Union of India, AIR 1955 se 3; 
! 

LaxmiDebi vs. Surendra Kumar, AIR 1957 Ori 1. 

Lily Thomas vs. Union of India and Others, (2000) 6 SCC 224: AIR 2000 SC 
1650 

M 

Mahusudan vs. Narayani Bai,.AIR 1983 Se 114. 

Malakayya vs. Avati Bhommayya, AIR 1971 AP 270. 

Mancherji vs. Mithibai, 1 Born 349. 

Manchersha vs. Kamirunissa Begum, 5 BHeR (AeJ) 100 

Maneckbai vs. Meherbai, 6 Born 363 

Maneka Gandhi vs.Indira Gandhi, AIR 1985 De1114 

MciryRoyvs. State ofKerala, AIR 1986 se 1011:2 SCC 209 

Minerva Mills v Union of India, (1980) 2 sec 591. 

Mithibai vs. Limji N Banaji, 5 Born 506 

Mohd. Abdul Rahim vs. Mohd Abdul Hakim, AIR 1931 Mad 5 53. 

Mohd.Ahmed Khan vs. Shah Bano Begum, AIR 1985 SC 945 

Mohd. Amirullah Khan vs. Mohd. HakuMullah, (1999) 3 sec 753. 



Vlll 

Mrs. Ethel Walters vs. Ajit Datt, 1986 All LJ 8 at 12. 

Ms. Jordan Deigndeh vs. S.S.Chopra AIR 1985 SC 935. 

Mt. Rq.him Bibi vs. Chiragh Din, AIR 1930 Lah 97. 
I 

Murtaza Hussain Khan vs. Mohammad Ali Khan, 33 All 532. 

N 

Nabu Jan vs. Paushimoni, 12 ILR 36 : (1948) 54 CWN 2 DR 14 

Nagannal vs Nanjammal, (1970) MLJ 358. 

Naoroji Beramji vs. Rogers; 4 BHCR 1. 

Narashzmaha Murthy v Sushilabai, AIR 1996 SC 1826. 

Nepen Bala vs. Sita Kanta, 15 CWN 158 (159). 

., . 0 
I 

Ouseph Mathai vs. Ouseph Kora, 22 TLR 205. 

p 

Padmini Bai v Aravind Purandhar Murabatta, 1988 (I) Kam LJ 291 

Payne & Co vs. Pirosijha Patel, 13 Born LR1920 

R 

Rabi vs. Josh Leela, (2000) 3 Mad L W 409. 

Radha Rani Bhargavavs Hanuman Prasad Bhargava AIR 1966 SC 216 

Rahamat-Ullah vs. Maqsood Ahmad, AIR 1952 Al1640 
I 

Ram ChandraPalai vs. State of Orissa, AIR 1956 SC 298. 

Ram Narain v Pan Kuer, (1935) 62 IA 16. 

Ranbit Karam Singh vs. Jogindra Chandra Bhattacharjaji, AIR 1940 Al1134 

Ratanshaw vs. Bamanji,. 40 Born LR 141 

Ratrtamala vs State of My sore, AIR 1968 Mys 216 



Re Don 's Estate (1857) 4 Drew 194. 

Rutland vs. Rutland 1 P Wms 216. 

s 

lX 

S.C. Shukla vs Maharaj AIR 1985 SC 905 

Saigon vs. Saigon, AIR 1933 Nag 337. 

Sant Ram v Labh Singh, AIR 1965 SC 314 
I 

Saraswati Ainma vs Radhamma, AIR 1991 Ker 86 

Sardar Wawazish Ali vs. Sardar Ali Raza Khan, AIR 1948 PC 134. 

Sarla Mud gal VS, Un~on of India, ( 1995) 3. sec 63 5 

Savita Samvedi v Union of India, JT ( 1996) 1 P. 680 

Secretary of State vs. Giridharilal, ILR 54 All 226. 

Shapoorji vs. Dossabhoy, 1 Born LR 988 

Shapoprji vs. Ritstamji, 5 Born LR 252. 

Shea Nand vs. Deputy Director of Consolidation, AIR 2000 SC 1141. 
! . 

ShephaliChatterjee & Ors vs. Kamala Banerjee & Ors, AIR 1972 All 531. 

Shirambai v Kolgonda; AIR 1964 Born 263; 

Shri Krishna Singh v Mathura Ahir, (1981) 3 SCC 689. 
: 

Shyama Devi v Manju Shukla, (1994) 6 SCC342-343. 

Sidey vs. Perpetual Trustees Estates Co Ltd, (1944) WN 189 

Siril Christian vs. Monga Mura, AIR 1964 Assam 58 at 59, 60. 
. . 

Smt. Kasturi Devi vs D.D.C., AIR 1976 SC 2105 

Solomon vs. Muthiah, (1974) 1 MLJ 53. 
. I 

Sophia Blin vs. Maria David, 41 IC 542. 

Sosa vs. Varghese, 1993 (2) KL T 798. 



X 

St. Catherine's (.;o. vs. Queen, 14 AC 46 
I 

State of Bihar vs. Radha Krishna Singh, AIR 1983 SC 684. 

State ofBombayv NarasuAppa Mali, AIR 1952Bom 84. 

State of Maharashtra.v Narayan Rao, (1985) 2 SCC 321 at 330 (para-6) 
I 

State of Punjab vs. Mohar Singh Pratap Singh, AIR 1955 SC 84 

State vs. Eachan Singh, AIR 1956 Punj 1232. 

Sucha Singh Bajwa v State of Punjab, 76 PLR 273 (FB) (1974) 

Sundara vs Girija AIR 1962 Mys 72 (FB) 

Sundari vs Laxmi, AIR 1980 SC198 

Sundarmal vs. Ammenal, AIR 1927 Mad 72. 

T 

Trevan vs. Mathukutty, AIR 1990 NOC 47 (Ker). 

v 
VMMathew vs.Eliswa, 1988 (1) KLT 312 (DB). 

ValsammaPaul (Mrs.) vs. Cochin University, (1996) 3 SCG545·: AIR 1996 SC 
1011 

Vidyaben v Jagdish Chandra, AIR 1974 Guj 23. 



Cliapter 1 

INTRODUCTION 

In the 19th and 20th Century, one of the most remarkable and important 

social developments has been gender consciousness especially on the part of 

women. The persistent, consistent and often silent changes have led to a new 

thought popularly and loosely coined as gender jurisprudence. It has also led to 

restructuring of the society where the women seek to project themselves as more 

· liberated, emancipated and vital strata of society equaled and at par with men. It 

will not be correct to say that gender jurisprudence looks only to women. It will 

be even more incorrect to state that women's struggle for gender justice is 

against men.· The endeavour to achieve equality and dignity at par with other 

human beings is against the system prevailing in India. There may be bias against 

· men as well. The idea is to achieve a balanced system. This work intends to 

investigate into the economic disability of the women, the root of which is 

embedded inthe Indian family laws that tend to discriminate against women in 

their· right of inheritance from their natal and matrimonial family. This 

discrimination in effect is reflected in the society as a whole qua Hindu, Muslim, 

Christian or Parsi. 

Improvement in the status of women was a solemn pledge made by the 

founding fathers of the Constitution and accepted by the subsequent 

Governments for the last fifty-five years. In spite of various laws and 

programmes of development, aimed at enabling women to play their role in the , 

National life in an effective manner, a balanced society vis-a-vis gender justice 

still remains a distant dream. Right to property is well recognized as an important 

instrument of freedom and development of · human beings in general and 
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empowerment of women specifically: It is not merely a symbol of a dignified 

living but also significantly affects the life-style of the individual concerned as 

w,ell as the society as a whole. It provides recognition to the women. When a 

woman is discriminated against or deprived of her right of inheritance or equal 

right thereto, it bespeaks of her subordinate status within her own natal or 

matrimonial family and among her kith and kin. 

Economic dependence is one of the causes for gender discrimination. 

Women are deprived of economic empowerment from birth and from within 

their biological family. The study attempts to explore the nexus between the 

rights of women to inherit and their social status and suggests ways and means to 

overcome the hurdles by making an attempt to change, amend or modify the laws 

and legal policies. This work will also look into the impediments in bringing . 

. about uniformity in inheritance rights of women in general irrespective of their 

socio-religious background. Tqe. Centuries old discrimination meted out to the 

women has become so natural that it has been accepted as such and does no 

longer ·appear to be strange, . unfair or unnatural. These discriminations have 

completely affected the proprietary rights of women. To explore and examine the 

issues and laws. related thereto the Present research work has been divided into 

seven chapters. The chapters are based on categorical descriptions of the study. 

Chapter I of the work introduces the subject. Chapter II traces the 

development of succession under the Hindu law. In early Hindu society,· the 
. . . 

whole Hindu Law of Inheritance is centered in a single word-8apindas-who 

~e a man's heirs. Prior to 1956, there used to be two major schools of Hindu · 

Law viz. Mitakshara and Dayabhaga, which laid down different principles of 

succession. There was no uniformity in the rights of the Hindus following 

different schools to succeed to the property of a Hindu who died intestate, i.e., 

without leaving a will behind him. At that time, women had no legal status. The 

Hindu law of inheritance had deprived women ofthe right to property (except the 

right of their stridhan) and, as a result, their economic security was completely 
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dependent on the pleasure of the man-. husband, father, brother, son. The 

movement to strengthen the position of women in society began from the second 

half of the nineteenth century. The earliest attempts may be traced back to 1865, 

with Act X of that year as the first step towards conferring economic security 

upon Indian women. Indian Succession Act 1865 had a provision declaring the 

right of person his or her property independent of his or her marital status. The 

consequence was that a person could not get any right in relation to the property 

owned by his or her spouse. The Married Women's Property Bill 1874 was a 

natural consequence of this Act. The Bill was passed into Act III of 1874, which 

was the first law in modem times extending the scope of stridhan. This Act, 

though a radical one, did not create stir in Hindu society because, until 1923, it 

applied only to Indian Christian women. In 1923, Act XIII of 1923.so as to bring 

Hindu women and others within its ambit amended the Married Women's 

Property Act of 1874. This Act was further amended in 1927, with the aim of 

safeguarding the interests of husbands~ Apart from safeguarding the interest of 

wives and husbands by the Act of 1923 and 1927, respectively, another Act was 

passed in 1929 [the Hindu Law of Inheritance (Amendment) Act 1929]. By this 

Act neither daughters nor widow were provided with the right of Inheritance. 

The Act only emphasized that certain degrees of remoter male heirs should be 

post pond in favour of the nearer degrees of female heirs and nothing more. A 

few years later, the Hindu Women's Right to Property Act was passed in 1937, 

which eventually recognized the rights of Hindu widows. After that the 

Government appointed a small Hindu Law Committee known as Rau Committee. 

The Mitakshara is one of the two systems of law-another being the Dayabhaga. 

According to Mitakshara, the property of a Hindu was not his individual property 

but belonged to what was called a coparcenary, which consisted of father, son, 

grandson and great-grandson. On the death of any member of this coparcenary, 

the property passed on by survivorship to members who remained live and did 

not pass to the wife and children of the deceased. According to Dayabhaga , the 
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property of a Hindu was to be held by that person as personal property with an 

absolute right to dispose it of. The Committee advocated a Hindu Code-a blend 

of the finest elements of various schools of Hindu law. The Hindu Code relating .· 

to succession became the law of the land on 17 June 1956. The Law was named 

the Hindu Succession Act 1956. It provided a share to a female even in property 

owned by a Joint Hindu family of the Mitakshara type, and gave a solution to 

·strong divergent views regarding a Hindu woman's position in order of 

succession without disrupting the Mitakshara coparcenary. At the same time the 

· Act was also influenced by the Dayabhaga system by adopting a system, under 

which the property was to 'be. held by the wife and children as personal property 

with an absolute right to dispose it of. 

The Hindu Succession (Amendment) Bill 2004 was based on the 174th 

Law Commission Reportand seeks to make two major amendments in the Hindu 

Succession Act, 1956. First, it is proposed to remove the gender discrimination in . 

section 6 of the Parent Act. Secondly, to omit section 23 of the Parent Act, which 

disentitled a female heir to ask for partition in respect of a dwelling house, 

wholly occupied by a joint family, until the male heirs choose to divide their 

respective shares therein. The Bill was passed with minor amendments in the 
' . . 

shape of the Hindu Succession (Amendment) Act 2005. It gives Hindu women 

equal rights in inheritance of property. Winding up a brief. discussion on this 

landmark Bill, Law and Justice Minister H R Bhardwaj said it would remove 

gender bias .giving equal rights to daughters as sons have. He said since rights 

ove~ agricultural land were part of the St~te subject, the Centre soon write to 

State Governments in its endeavour to bring a consensus on the matter. The 

. gradual developments of law on right to succession among the Hindus have been 

discussed in the present chapter. 

Under Third chapter the rules relating to succession under the Islamic law 

is incorporated. The Muslim law of.inheritance· has always been admired· for its 

completeness as well as the success with which it has achieved the ambitious aim 
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of providing not merely for the selection of a single indivjdual or homogenous . 

group of individuals, on whom the estate of the deceased should devolve by 

universal succession, but for adjusting the competitive claims of all the nearest 

relations. There are two schools of Muslim law, namely, the Sunni and the Shia. 

This division is based on political reasons. Majority of Muslims in India are 

Hanafis, one of the sect of the Sunnis. The Hanafis, for succession, allow the 

framework or principles of the pre-Islamic customs to stand; they develop or 

alter those rules in the specific manner mentioned in the Quran, and by the 

Prophet. The Hanafis interpret the principles of customary law and Islamic law in 

such a manner as to blend them together in a harmonious manner; the customary 

heirs are not. deprived of their right ·of inheritance in the estate of the deceased, 

but only a portion out of the estate is taken out and given to the heirs enumerated . 

in the Quran. This means that the basic structure of customary succession viz., 

the rule of agnatic preference, is retained-the agnates are still preferred over 

cognates. The Quranic succession takes the agnatic principles further by 

recognizing the right of female agnates. Thus, if there is a ferriale agnate (as 

specified in the Quran) nearer to a male agnate (as specified under the Customary 

law), then, by virtue of nearness. of her claim to take a share in the estate of the 

deceased, she is allowed to take a share. But thereby, the male agnate is not 

deprived of a share in the inheritance. The female heir takes her specified share, 

and male agnate takes the residue. Or where the female agnate and the male 

agnate are equally near to the deceased, then the male heir takes twice the share 

of the female heir. It is submitted that this principle applies .not only to female 

agnates but also to male agnates (Le., those heirs who are made heirs by the 

Quran), and it is wrong to generalize that the male heir as such always takes 

double share of a female heir. Thus, uterine brother and father as sharers do not 

take more than the uterine sister and mother respectively. It should also be 

noticed that most of the newly created heirs (I.e., those specified by the Quran) 

are the near blood relations of the deceased who were ignored in the customary 
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law. The Shias changed the pre-Islamic law by altogether abolishing the 

difference between the agnates and cognates as also males and females. The Shia 

system (unlike the Hanafi) shuffled all the heirs, cognates and agnates, males and 

females, and then classified them for Order of succession. According to Sunni, 

the daughter's son (being cognate) was relegated to the last class of heirs distant 

kindred. In Shias, the daughter's sons were entitled to a much higher position. 

The laws relating to succession governing Parsi community have been 

examined under Chapter four. Prior to 1837 the law applicable to the Parsis and 

their property was the common law subject to certain exceptions as to marriage 

and bigamy. The Parsee Intestate Succession Act was enacted in the year 1865 

and have a specific provision providing that the widow and the daughters of a 

Parsi dying intestate in the mofussil, entitled to maintenance only, for the first 

time got a share in the property. The Parsi Intestate Succession Act remained in 

force up to 1925 till the Indian Succession Act 1925 was enacted, the Parsi 

. Intestate Succession Act was verbatim incorporated in chapter III of the said Act 

and was thoroughly repealed by Schedule IX of that Act. Sections 50 to 56 of the 

Indian Succession Act 1925 now govern the Parsi community in India, in the 

matters of succession and provide for the division of property of male and female 

intestate. In the female intestate's property, daughter and son get equal shares, 

whereas in the male intestate's property, son gets double the share of the 

daughter. The Parsi community has came forward for making amendments in the 

law so as to do away with the discrimination between sons and· daughters by 

providing that both will share equally in the male intestate's property also. 

Chapter five deals with the laws relating to Christian succession. Part V of 

the Indian Succession Act 1925 applies to Europeans, Indian Christians, Jews, 

Armenians and other persons professing Christian religion domiciled in India. 

With respect to the Indian Christians, the diversity in inheritance laws is greatly 

intensified by making domicile a criterion for determining the application of 

laws. Like, the Christians in the State of Kerala were governed by two different 
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Acts-. those domiciled in Cochin were subject to the application of the Cochin 

Christian Succession Act 1921 while the Travancore Christians were governed 

by the Travancore Christian Succession Act 1916. As per sections 15 and 16 of 

the Indian Succession Act 1925 by marriage a woman acquires the domicile of 

her husband if she had 11ot the same domicile before and a wife's domicile during 

marriage follows the domicile of her husband. In section 20 it is clearly stated 

that no person shall, by marriage acquire any interest in the property of. the 

person whom he or she marries or becomes incapable of doing any act in respect 

of his or her own property which he or she could have done if unmarried. Under 

the Indian Succession Act 1925, there is no discrimination· between sons and 

daughters with regard to the distribution of the intestate father's property. But 

most controversial and bias provision is there under the Travancore and Cochin 

Christian Succession Acts relating to the rights of a daughter to the property of 

her intestate parents. 

India has a multiplicity of family laws. In addition to these various laws; 

·customs also play some role in the area of marriage, divorce and other family 

matters. With a view to achieve uniformity in law, its secularization and making. 

it equitable and non-discriminatory, the Constitution of India contains Article 44 

of the Directive Principles of State Policy, which runs as: "The State shall 

endeavour to secure for the citizens a Uniform Civil Code throughout the 

territory ofindia." The Uniforni Civil Code is an issue politically more sensitive 

and debatable than an instrument to remove the gender discrimination. The 

feasibility and the probable issues in the Code are subject matter of controversies 

not. only between the various religious communities but also intra-communities. 

All such points have been discussed in the sixth chapter .. 

Finally, the seventh and last chapter contains the conclusions of the work. 

Some suggestions for curbing gender discrimination in the context of succession· 

laws ·have been submitted in the concluding pages of the thesis. 



Cfiapter 2 

SUCCESSION UNDER HINDU LAW 

The law of Inheritance deals with rules, which govern devolution of 

property on the death of its owner. In Hindu law, the concept of the joint family 

system came much earlier in point of time; the law of inheritance came later 

and applied only to the property belonging exclusively to a person as 

distinguished from proP,erty held by the joint family. In the primitive age, 

Women and children were alike. They were classed as chattels and possessed 

no right of property. In course of time, the son's right was recognized, then the 

right of other male kinsmen. At this stage of social evolution, women were still 

chattels. They had still no rights of their own. The recognition of woman's 

right of inheritance is of comparatively recent origin. Several difficulties and 

complications however came in the way owing mainly due to the differences in 

the law of inheritance amongst the two major school of Hindu laws viz. the 

Mitakshara and the Dayabhaga and the Matriarchal systems prevailing in some 
. . . . . 

Southern parts of the country. Besides this, some more anomalies and some 

early inequitable rules. of succession had come into existence partly due to 

historical reasons and .partly due to the conservative approach ofjudicial 

interpreters. Conflicting pronouncement of the law courts added to the existing 

confusion arid legal reform on the subject became the pressing need of the day. 

2.1. POSITION BEFORE 1956 
. . 

In early Hindu soCiety, the whole Hindu Law of Inheritance is centered 

in a single word-Sapindas-who are a man's heirs. Prior to 1956, there used .· 

to be two major schools of Hindu Law viz. Mitakshara and Dayabhaga, which 

laid down different principles of succession. There was no uniformity in the 
.I 

rights. of the Hindus following different schools to succeed to the property of a 
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Hindu who died intestate i.e., without leaving a will behind him. At that time, . 

. women had no legal status. The Hindu Law of inheritance had deprived women 

of the right to property ( exc.ept the right to their stridhan) and, as a result, their 

economic security was completely dependent on the pleasure of the man

husband, father, brother', son .. The movement to strengthen the position of 

women in society began from the second half of the nineteenth century. The 

earliest attempts may be traced back to 1865, with Act X of that year as the 
• 

first step towards conferring economic security upon Indian women. The 

Indian Succession Act 1865 (Act X of 1865) laid down that 'no person shall, 

by marriage, acquire any interest in the property of the person whom he or she 

marries nor become incapable of doing any act in respect of his or her own·. 

property which he or she could have done if not married to that person.' (Act X 

of 1865, Section4) 

The Married Women's Property Bi111874 was a natural consequence of 
! 

this Act. On 24 February 1874, the Council of the Government-General of India 
. . . . ' 

met at Government House to consider the Bill. The Bill was passed into Act III 

of 1874, which was the first law in modem times extending the scope of 

stridhan. It declared that the wages and ,earning of any married woman, any 

property acquired by her through the employment of her art and skill, and all 

savings and investments shall be her separate property, and that a married 

woman can file a suit in her O'Yfl name in respect of her own property. This Act, 

though a· radical one, did not-create stir in Hindu Society because, until 1923, 
. . 

the Act applied only to Indian Christian Women .. Married women belonging to 

Hindu, Mohammedan, Sikh and Jain communities were outside the purview of 

the Act. (Act III of 1874, Section I). 

In 1923, the Married Women's Property Act of 1874 was amended by 

Act XIII of 1923 · so as to bring Hindu Women and others within . its 

jurisdiction .. On 15th February, 1923, on the motion of Kamath, the Select 

Committee's report on the Bill to amend further the Married Women's 

Property Act of 1874 was taken into consideration. Kamath's Bill intended to 

provide a policy of insurance which would be for the benefit of the wife, or the 
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wife and children of the insurer. The Bill was finally passed into law in March, 

1923! 

The year 1923 constitutes a landmark- this was the year that the Hindu 

Woman's independent right to property was recognized for the first time, although to 

a limited extent. No doubt, section 4 ofthe Widow Remarriage Act 1856 entitled the 

children widow to share of her husband's property; this right was limited in scope. So 

the attempt made in 1923 may be regarded as the first move to ensure that women's 

economic rights were honoured. The Married Women's Property Act of 1874, was 
I 

further amended in 1927 by Act No. XVIII of 1927. Its aim \Vas to safeguard the 

interests of husbands. James Crerar, the Home Member, ·moved the Bill, a part of 

which was ,meant to limit the liability of a husband when his Wife had obtained a 

probate or letter of administration and was a trustee, executrix or administratix either 

before or after marriage. The . motion was · adopted. Apart from safeguarding the 

interest of wives and husbands by the Act of 1923 a:nd 1927, respectively, another Act 

was passed in 1929, which aimed at giving preference to some nearer degrees of 

female heirs over certain remoter degrees of male heirs. The seeds of this Act were 

so'wn in 1923 when, on 15 February of that year, besides Kamath, T.V.Sashagiri 

AY'far, also moved a Bill in the. Legislative Assembly to change the order of 

inheritance in the Hindu fatnily so as to give priority to certain female members. What 

was soug1:Jt to be done in this Bill was that in matters. of inheritance, after the father's 

father and before the father's brother, the son's daughter, daughter's daughter, sister 

and sister's son be given preference over the father's brother. The Bill sought to 

. ··ensure that the inheritance rights of female heirs were between those of the father's 

father and the uncle. The House agreed to refer Seshagiri' s Bill to a Select 

Committee. After the Select Committee reported, the Bill again came up ·in the 

Legislative Assembly on 27 March 1923. J.N.Mukherjee of Calcutta suggested that 

before considering the report of the Select Committee, the Bill be recirculated so· that 

more opinions could be voiced. In his view, opinions of competent men should be 

considered on the issue; because it was improper for individual members to suggest 
I . 

amendments without consulting the country. His objection to.the Bill was that it 

. stopped with the son's daughter and excluded the grandson's daughter. The father's 

1 Mitra, N.N. (Ed.), The Indian Annual Register, 1923, Vol.II, pp. 265 and 296 
I . 
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. sister had been also completely ignored, although these two heirs were very important 

in a Hindu family. Seshagiri argued that the principle of Hindu Law on property was 

based on three elements of bandhus-. atmabandhus, that is, one's own descendants, 

pitribandhus, that is, the father's descendants and matribandhus, that is, the mother's 
) 

descendants. The second principle of Hindu law was that the classes of bandhus 

should not go beyond three degrees, which meant that the grandson's daughter who 

was more than three degrees removed, did not come under the category of 

atmabandhu, the son's daughter and the daughter's daughter came within the three 

degrees and were within one's atmabandhus, and so they must be given preference 

over the sister, who was apitribandhu. That was the principle upon which the order of 

succession of the Bill was based. When · put to vote, - Seshagiri' s motion for 

·recirculation of the Bill was lost by a margin of eleven votes, and on 19 July 1923, 
I 

when the Bill came up before the Council of States, it was pos.tponed. Thus on the 

Hindu Law of Inheritance remained pending, though Seshagiri's Bill was kept in 

abeyance, the legislators continued their endeavour. 

Sir Shanmukham Chetty again moved it in the Legislative Assembly on 12 

February 1929. The Bill now laid down that if a person died leaving property not held 

in coparcenary and not disposed of by will, and if the last persons surviving were the 

father's brother and a son's daughter, the son's daughter, being the nearer relative~ 

should have preference over the father's brother. That is, a son's daughter, a 

daughter's daughter, sister and sister's son, should in the order specified, be entitled to 

rank in order of succession, next after a father's father and before a father's brother. 

An interesting discussion followed the motion by Chetty. Siddheswar Prasad moved 

the amendment that the. Bill be circulated for public opinion, while M.S~Aney 

supported the amendment on the ground that it was a question; which affected 

everyone who called himself a Hindu, so the opinions of Hindus must be ascertained. 

He asserted that the reformers had no right to force their views on them. This 

tendency of the reformers, he felt, amounted to showing disrespect to the dead, 

contrary to one of the radical beliefs of Hindu society, which was its duty to the dead. 

Because, according to Aney, many people did not make a will as they wanted the 

n8:tural inheritance laws of the land to prevail in his own case. Laying down new rules 

of succession meant hurting that sentiment and faith of those dying intestate, while 

our age old tradition was based upon the duties of the living to the dead. This tradition 
I . 

would be in Jeopardy, Ailey believed, if Chetty's motion was carried through. So, if 
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the amendment was not accepted, it would tantamount to striking at the very root of 

the Hindu people's faith in their achaars. Sir B.L.Mitter, the Law Member, said 

that the intention of the Bill was to be gathered from the Bill itself and not from 

the proceedings ·of the Council of States. He wanted to know whether the 

reservation after the death of the limited owners were to be protected or not. He 
I 

elaborated his point by giving an example. If a man died leaving a widow hut 

no children, the widow became a limited owner of his estate.· After the widow's . . 

death, a nephew of the man might become the full owner, but· one question was 

whether it would be in the interest of the nephew during the lifetime of the 

widow since it was only an expectation, a mere chance of succession if he 

s~rvived the widow. B.L.Mitter questioned whether the expectant heirs were to 

be protected by accepting the amendment or was they to be placed in the same 

position ·as other expectant heirs. According to him, the Government would not 

take ahy part in such a controversy because, at any rate, the fundamentals of 
. . 

: Hindu law were not qtlestioned. The question was only how some nearer 

degrees of female heirs could be given preference over certain remoter degrees 

of male heirs. 

Pandit Madan Mohan Malaviya was avowedly opposed to the Bill. He 

· said that the Hindu Law of Succession was a personal law and the Government 

had promised not. to interfere with such laws them. Hence, it was not right on 

the part of the legislators to alter the law. Eventually, 48 as against 14 votes in 

its favour rejected the amendment, when put to vote. Seshagiri's Bill received 

the assent ofthe Governor-General on the 21 February 1929, and became a law 

under the name of the Hindu law of Inheritance (Amendment) Act 1929 (Act II 

of 1929). 

The provisions of the Act introducing the Female heirs read as follows: 

A son's daughter, daughter's daughter, sister and sister's son shall, in 

the order so specified be entitled to rank in the order of successjon next after a 

father's father and before a father's brother, provided that a sister's son shall 

not be included, if adopted after the sister's death (section 2). 
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This. Act was very limited in its scope and did not make any radical 

change in Hindu Law in favour of women. By this Act neither daughters nor 

widow were provided with the right of Inheritance. The Act only emphasized 

that certain degrees of remoter male heirs should be post posed in favour of the 

nearer degrees of female heirs and nothing more. So the provisions of the Act 

were not particularly radical in support of women's right to property. 

Further, Act II of 1929 . was limited in the sense that it regulated 

succession only in the case of the separate property of a Hindu male dying 

intestate. Its aim was not1 to alter the law in respect of the property of a female, 

but only to ensure that when a husband succeeded. to his wife's stridhan 

. property, it descended in the same way as if it had belonged to the husband 

himself, after her death. If at such time, Act II of 1929 was in force, it was that 

Act which governed suGcession; and the property could not be deemed to be the 

property of a female. 2 

Thus, the legai·position of women, according to Act II of 1929, was far from 

satisfactory. Realizing this, the legislators continued to fight for greater Inheritance 

Rights for women. On 26 September 1929, V.V.Jogia introduced another Hindu· law 

.(Amendment) Bill for the purpose of making better provisions for certain heirs, under 

Hindu law, especially with' respect to women regarding their rights of inheritance. On 

the same day, Munshi Narayan Prasad Asthana introduced in the Council of States the 

Hindu Law of Inheritance (Second Amendment) Bill,' the aim of which was to give 

some recognition to the rights of women related by marriage to the family of the 

deceased, for instance, a predeceased son's, widow or brother's widow. This Bill, 

. howev~r, remained pending for consideration in the next session. Again on the same 

day, 26 September 1929, Raisaheb Harbilas Sarda introduced the Hindu Widow's 

Rights of Inheritance Bill to secure a share for Hindu widows in their husband's 

property, but to no effect. Sarda again introduced the same Bill on 21 January 1930. 

This time it was widely discussed. The principal clause of the Bill was: 

Where the husband of a widow was at the time of his death a member of 

a Joint Hindu family property, the widow shall be entitled to such share of the 

i A. K. Bakshi, Women's Right to Property, Dacca, 1939, p.30. 
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Joint family property as her husband would have been. This share would 

.become her absolute property. Under the Hindu law, a widow did not get any 

share in her husband's property as a son did. A widow's right of inheritance 

was very limited and this right was often interpreted in courts of law in a 

narrow sense and entitled her only to maintenance and residence in her 

deceased husband's house. 

The 'Modern Review', a mouthpiece' of public opinion, supported the object 

of Sarda's Bill. It said that all Hindu widows were not necessarily helpless or 

oppressed, nor were they arbitrally placed. Undaunted by earlier failures, Harbilas 

Sarda moved another Bill entitled "The Hindu Widow's Right of Maintenance Bill" in 

the Assembly on 29 August 1936. He said that Hindu law gave widows the right of 

maintenance, since but there was no definite standard to guide judges in fixing the 

amount of maintenance; his Bill aimed at providing that measuring rod to the judges . 

. The Bill never came up again and, therefore, Sarda's Bill for the Hindu 

Widow's Right for maintenance met the fate of its predecessor. But his efforts did not 

go unrewarded, for his idea caught the imagination of the reformers ~d a few years 

later an Act was passed in 1937, which ev~ntually recognized the rights of Hindu. 

widows. The Bill to amend the Hindu Law,. governing Hindu Women's Right to 

property was circulated for the purpose of eliciting public opinion on 17 April 1936. 

The Bill proposed no innovation, but was merely a measure of restoration. It was 

referred to a Select Committee on 15 October 1936 and on 4 February 1937 the Bill, 

as amended by the Select Committee was taken up for consideration Replying to the 

arguments advanced by the Orthodox Hindus that women could not have the right to 
! . . 

· property, because they were dependent all their lives. Dr. Deshmukh said that 

extending · the argument to India as a whole, it might as well be contended that 

because Indians for a thousand years had been dependent, no Indian had the right to 

hold property. The Bill, as it is emerged from the Select Committee, might not 

perhaps; mean material gain to a Hindu Widow, but it certainly represented moral 

· gain inasmuch as it recognized her right of partition. From the Orthodox vieWpoint, it 

was declared that it was not desirable to give a widow an unfettered right to have 

partition because she likely to come under the influence of her relatives,. who might 

deprive her of whatever she obtained by partition. Sir N.N.Sarkar, from the 

.progressive point of view, concluded by declaring that as an initial step in redressing 
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the wrong, this was a· very substantial measure. Dewan Lalchand Navalrai, while 

agreeing to the need for reform, pleaded for caution. He reminded the House that 

educated women were few in India, and it was not right, therefore, to. give them 

unrestricted right of partition. Dewan Lalchand Nava1rai and Baij Nath Bajoria 

attempted a few amendments to the Bill but they were rejected and the House passed 

the Bill amidst cheers. The Act was called the Hindu Women's Right to Property Act 

(Act XVIII of 1937), the main provisions of which were: 

1. When a Hindu governed by the Dayabhaga school or by any other 

school of Hindu law died intestate leaving separate property, it would devolve · 

. upon his widow along with his lineal descendants, if any, in the manner as it 

devolved upon a son. 

Provided that the widow of a predeceased son would inherit in like 

manner as a son. Provided further that the same provision should. apply mutatis· 

mutandis to the widow of a predeceased son of apredeceased son. 

2. When a Hindu governed by any school ofHindu law, other than the 

Dayabhaga School, died intes~ate having at the time of his death an interest in a 
. . 

Hindu Joint family property, his widow would have in the property the same 

. interest as he himself had . 

. 3. Any interest developing on a Hindu Widow would belimited interest 

known as 'Hindu Widow's Estate', provided, that she would have the same 

right of claiming partition as a male owne~. 

Act II of 1929 was the first to arriend the Hindu law of inheritance a:nd 

Act XVIII of 1937 was the second. The Act of 1929 made no provision for 

helpless widows, for whom the legislature had to make better provisions by the 

Act of 1937. But this Act of 1937 was criticized .on several grounds. 

· R.N.Sarkar has pointed out some of its defects: 

· · First, according to this law, when a Hindu died intestate, his property 

would devolve upon his widow along with his lineal descendants, if any, in the 

like manner, as it devolved upon a son. Now the term 'lineal descendants' was 
I • 

a comprehensive term, which meant direct descendants like sons, daughters, 
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grandsons and grand· daughters by son and daughters, and so forth. 

Consequently, the property of a Hindu dying intestate would be liable to be 

divided into an infinite number of shares. As such, the interest a widow would 

get could never be deemed to be better than what perhaps the Act intended it 

tobe, as she would merely get a share equal to that of each of the numerous 

lineal descendants, in stead of a share equal to that of a son. 

Th~refore, a Bill was subsequently introduced in 193 8 for the 

amendment of the Act of 1937. In Calcutta Weekly Notes the defects of the Act 

of 1937 were pointed out. Sir N.N.Sircar said that by 'lineal descendants' the 

Legislators did not mea~ to give rights to innumerable inheritors of the man · 

dying intestate but only to three types of widow: (i) his own widow, (ii) the 

widow of his deceased son and, (iii) the widow of his deceased son's deceased 

son. 

The language, however, he admitted, was ambiguous and needed to be 

corrected. He also clarified another controversial point of the Act, that is, 

whether a daughter-in-law's right depended upon whether her mother-in-law 

· was alive. He said that it was not the intention of the Act that a Woman's right 

should be influenced by the existence or otherwise of a widowed mother-in

.law .. He also corrected another ambiguous point of the Act and made it 

perfectly clear that· if there were more than· one widow, say, two widows, both 

would jointly get the share equal to that of a son. The Amendment Bill of 193 8 

was therefore passed on 18 March 1938. The Act \Vas called the Hindu 

Women's Right to Property (Amendment) Act, 1938 (Act No. XI of 1938). 

A significant defect of this Act' was that it gave undue rights to a 

predeceased son's widow, who got more concrete rights than those of the 

widow of the deceased owner. Whereas the interest conferred upon the 

deceased person's own widow was expressly subject to the provision of sub

section (3) which meant that the interest would be known as 'Hindu Woman's 

Estate', there was no such limitation in respect of the interest conferred on the 
I 

predeceased son's widow. Besides, under section 2 of the Widow Remarriage 

Act 1956, the widow of a deceased Hindu would forfeit the property on 
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remarriage, but it could not be concluded that widows other than the widow of 

the predeceased owner would also be divested of the property vested in her on 

remarriage. The Act of 193 7 was not specific as to what would happen if a man 

died leaving a son and a predeceased son's widow and her son~ Would she 

inherit one-third and the son and the grandson get one-third each? Or would the 

son get half and the widowed daughter-in-law and her son inherit one-fourth 

each? Another serious defect of the Act was that it affected the daughters. The 

Hindu lawgivers expressly laid down that. the maiden daughter's maintenance 

till her marriage, and her marriage expenses were to be paid out of her father's 

estate. By the Act of 1937 and its amendments, a predeceased son's widow was 

placed before the daughter in order of succession; but she was not liable to pay .· 

any amount to anybody out of the estate, which devolved on her. Consequently, 

the maiden daughter could not enforce her claim to maintenance or her 

marriage expenses from! the predeceased son's widow. In fact, there was no 

justification in placing predeceased son's widow and the widow of a 

predeceased son of the predeceased son before the maiden daughter. Any of· 

these widows might turn the daughter out into the street, since her rights were 

not protected in the Act or its amendments. 

In view of the above shortcomings of the Act, a series of private Bills 

came up. The first Amendment Bill was moved by Akhil Chandra Dutta, · 

Member, ·Legislative Assembly on 18 February 1939. It was followed by a 

number of other Bills, such as: 

(i) (Amendment) Bill presented by A.N.Chattopadhyay. 
' 

(ii) The Hindu Women's Right to Property Bill introduced by 

N.V.Gadgil. 

(iii) The Hindu Women's Estate Bill put up by Dr.G.V.Deshmukh. 

Forced with such a barrage of private Bills, the Government appointed a 
! 

small Hindu Law Committee known as the Rau Committee with B.N.Rau, a 

judge of the Cal<;utta High Court as its Chairman and three other lawyers as its 

18B155 
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members. 3 They were D.N.Mitter, ex-judge of Calcutta High Court; Gharpure, 

Principal, Law College of Poona; and Rajratna Vasudev Vinayak Jochi, a 

lawyer of Baroda. ·The Committee advocated a Hindu code- a blend of the 

finest elements of various schools of Hindu law. On the basis of the various 

private Bills on .property, the Committee evolved a common law of Intestate 

succession for all Hindus in British India. The Code recognized the equality of 

status of men and women before law with appropriate obligations as well as 

rights. 

The Rau Committee reported in June 1941 that the Hindu Code Bill 

should be taken up by compartments: 

(a) Hindu Marriage, 
' (b) Hindu Succession, 

(c) Hindu Minority and Guardianship, 

(d) Hindu Adoption and Maintenance. 

It was essential to reduce the law relating to each part to a 

statutory form, and then consolidate the various acts into a single code. 

On 24 March 1943, the Hindu Code Bill relating to 
I . 

· intestate succession caine up before the assembly for discussion. The salient 

features of the Bill were-

. that it embodied a common law of intestate succession for all Hindus in 

British India; 

that it removed the sex disqualification by which Hindu Women . in 

general had been precluded from inheriting property, and; 

that it abolished the Hindu Women's limited estate and converted it into 

'~ absolute one. 

Sir Sultan Ahmed, the .law Member, discussed the background of the 

Bill and said that, due to the defects of the Act of 1937 and of the Amending 

Act of 193 8, a full revision of the Acts had become an urgent necessity. Bhai 

. Parmananda, opposing the Bill; criticized the Government for taking upon itself 

3Rishindra Nath Sarkar, Hindu Women's Right to !'roperty Act, S.C.Sarkar and sons, 1938, 
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the· task of framing a.Code for Hindu society, particularly when there was no 
I 

demand for change among the people, under the circumstances, the Bill was 

likely to interfere with Hindu religion, destroy the family structure and lead to 

fragmentation of property. Babu Baij Nath Bajoria, leader of the opposition to 

the Bill, argued that if simultaneous heir ship of the daughter was recognized as 
' . 

in the Bill, the moral obligation felt by the brother to maintain and marry off 

his sisters would vanish. K.C.Neogy, of Bengal, pointed out that the measure 

had evoked a great deal of controversy in the province of Bengal at least In so 

far as it had made a departure in essential particulars from the. laws of 

inheritance prevailing in other parts of India. Dayabhaga was itself the result of 

a reformative movement. He argued that people who were governed by the 

Dayabhaga School should be the last persons to take exception to the process 

of reform going on according to modem ideas to suit modem conditions. 

Unfortunately, however, the opinion in Bengal was mostly opposed to the Bill. 

Lalchand Navalrai raised an objection regarding the right of a married 

daughter who would get a share from her husband's side and also a share in her 

parental house. Therefore, she would get two shares whereas the son would get 

only one~ He, however, overlooked the fact that the sons enjoyed shares 

brought by. their wives from their parental homes. Amarendra Nath 

Ch~ttopadhyaya of Bengal welcomed the Bill. and said that men and women 

should have equal rights.' He fully appreciated the idea of codification of Hindu 

law by which Hindu society would be brought into harmony all over the 

country. Govind V. Deshmukh·supported the Bill and refuted the ·argument that 

it would lead to the breaking up of Hindu society, contending that the society 

was a living organism, which could exist and did exist by adapting to the 

circumstances that cropped up from time to time. Renuka Ray felt that the 

denial of property rights to women was based on an old, obscure text, which 

had, in any case, been misrepresented. Refuting the contention that the Bill · I 

would lead to disintegration of property, Rau remarked that the suggestion 

p.3. 
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seemed to be that when a man had eight or ten sons and each of them inherited 

a share of the property, no disintegration took place; but when a man had a son 

and a daughter, and the daughter got a share, only then disintegration followed. 

She hoped that the Bill, if passed, would mark the beginning of a new era of 

soCial reform in India. ~owever, the Bill, she felt, ·was quite a conservative · 

· measure as the Rau Committee only reframed what was already laid down in 

Hindu law. She argued that in the Vedic and post-vedic periods women had a 

great measure of equality, even in law, as supported by the texts,:::9f Jamini and 

Upasthmba. Later, due to a multitude of causes, Woman lost her position in 

society and this was reflected in the law. By the time the British came, 

women's right had been further curtailed because the pandits and priests who 

expounded the laws gave the laws a most reactionary interpretation. Moreover, 

at that time, British common law did not allow women the right to hold 

.property, so the British Jurists did not think it strange that Hindu Women 

·. possessed no such rights righter. In that· process, not only were the Hindu · 

women deprived of their rights, but Hinduism was deprived of some of its 

finest and most progressive elements. The Rau Committee sought to restore 

some of these features of Hindu law, not by any revolutionary reform but by 

attempting to revive the old glory of Hindu law. 

Sir Sultan Ahmed, the Law Member, replying to arguments in the 

debate said that if there was any need, he was prepared to choose two or three 

experts, particularly from Bengal, who might be of help to the Joint 

Committee. The Joint Committee consisted of Members of both Houses of 

Parliament while the Select Committee comprised a number of members of one 
I 

House of Parliament whose task was to examine special issues and then submit 

· a report before the House. 

The Modem Review expressed the opinion: The great benefit of the Bill is 

that it provides a uniform code for all India ... Orthodox opposition is intelligible but 

there is not much in it. The opposition of 
1

people who profess advanced views in 

politics and even in social matters can only be treated as proceeding from interested 

motives or from mere factiousness. 
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Atul Ch. Gupta pointed out that the Bill contemplated bringing into 

force one unified law of inheritance for Hindus throughout India. He felt that 

the consequences of the Bill had a far-reaching effect on the whole Hindu 

Community in that everyone who professed to be a Hindu in India would be 

guided by it. He emphasized that, to all intents and purposes, the law of 

succession had nothing to do with religion as much and he failed to understand 

why one's religion would receive a setback if a daughter was to inherit as in the 

case of the mother and the brother. The industrialization of India demanded the 

mobility of capital stagnating in the system of common ownership of the family . 

. property. The breaking up of this system was a historical necessity and the Act 

had done it admirably. 

According to R.N.Sarkar, the unification of laws was unjustified. The 

Code, in his view, failed to unify the Hindu law as the Central Legislature 

under the Government of India Act, 1935, possessed no power of legislate on 

agricultural land. That power was to be exercised by provincial legislatives, 

and therefore, no unification could be expected. Moreover, the proposed 

change was to undermine seriously the Mitakshara Joint family system; and 

repealing Joint family meant denouncing co-operation. 
I 

By attacking Joint family, the Code condemned co-operation while co-

.· operation and united allied action in the form of League of Nation and United 

Nations had been long recognized as a durable basis for everlasting global 

unity. Even Women's position was not adequately safeguarded by the Code as 

the mother was placed after son, grandson, great grandson, widow, daughter, 

and even daughter's son. ~imilarly, predeceased son"s widow was also 

deprived of the right given under the Hindu Women's Right to Property Act of 

1937. On the submission of the report of the Joint Committee, the Government 

of India issued on 21 January 1944, a notification reviving the Hindu Law 

·committee with B.N.Ra~ as Chairman to complete the codification of other 

parts of the Hindu Code Bill. On the occasion of the debates on the Bill, Dr. 

Ambedkar said that the Bill was 'no revolutionary measure, nor even a radical 

measure'. He did not appreciate the criticism that shares to daughters meant 
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disruption of the family property. 'If we want to stop fragmentation we would 

have to do something else, not by the law of inheritance but by some other 

law', he said. The Bill as recommended by the Rau Committee was referred to 

a Select Committee on 9 April 1948. It came up for discussion m the 

Legislative Assembly on 24 February 1949. A Letter published m the 

Statesman stated the Hindu Code was a measure, which interfered with the 

religious and socio-religious life of the flindus and protested that when there 

was no Code for Muslims, Christians and other communities, there was no 

reason why Hindu society should be made an exception, especially in 

opposition to the vast majority of Hindus. This violated, it said, all principles of 

secularism and democracy - the two. guiding principles of our National 

Government. 
I 

Letters denouncing the Bill were also published in 'The Hindu'. 

Expressing the view that the provisions relating to marriage, adoption, etc., 

could, with slight modifications, be made acceptable to Hindu society, they 

protested that when it came to the right of property, both the framers of the Bill 
! . 

and the members of the Select Committee seemed to have run amuck with their " 

proposals. Rich families could afford to give shares of family properties to all 
. ' 

the members alike, but ninety percent of the people of India lived by 

agriculture. The fragmentation system neither fruitful nor useful. What would 

become of a family of eight daughters and six sons, with a landed property of 

fifteen acres? 

One letter, however, was favour of the Bill and it sa,id that the notion 

that these reforms were not needed by Hindu society merely because some of · 

the proposed reforms were western in character, and some of those responsible 

for such reforms happened to ·be 'saturated with western education', should be 

given up. Western or Eastern, any idea that would be useful to India should be· 

fully exploited and applied to our conditions. After all, an English educated. 

great man had brought for the. reform of Sati and people were happy about that. 

The Hindu Code relating to succession received the assent of.· the 

President and became the law of the land on 17 June 1956. The Law was 
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named The Hindu Succession Act 1956 (Act No. XXX of 1956). It provided a 

share to a female even in property owned by a Joint Hindu family of the 

Mitakshara type, and gave a solution to strong divergent views regarding a 

Hindu Woman's position in order of succession without disrupting the 

Mitakshara coparcenary. 4 

2.2. POSITION UNDER THE HINDU SUCCESSION ACT 1956 

The Hindu Succession Act of 1956 enacted a new principle. The Hindus 
. . 

were governed by two systems of law -; the Mitakshara and the Dayabhaga. 

According to Mitakshara, the property of a Hindu was not his individual 

property but belonged to what was called a coparcenary, which consisted of 

father, son, grandson and great-grandson. On the· death of any member of this 

coparcenary, the property passed on by survivorship to members who remained 

behind and did not pass to the wife and children of the deceased. The Act 

adopted the Dayabhaga system, under which the property was to be held by the 

_ wife and children as personal property with an absolute right to dispose it of. 

That was the . fundamental change, which this Act made, · in 

addition to which the Act sought to introduce four changes. One was that the 

widow, the daughter, and the widow of the predeceased son all got the same 

rank as the son in the matter of inheritance, and the daughter was also given a 

share full and equal to that of the son in her father's property. The second 

change which the Act made so far as the female heirs were concerned was that 

the number of female heirs recognized. was greater than that prescribed by 

. either Mitakshara or Dayabhaga. The third change made by the Act was that 

under the Old law, discrimination was made among female heirs as to whether 

a particular female was rich· or poor, whether she was with issue or without 

issue. All these discriminating points were now abolished by this Act. The last 

change related to the rule of inheritance in the Dayabhaga. Under the 

4D.H.Chaudhuri, The Hindu Succession Act 1956, Preface Calcutta, Eastern Law House, 
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Dayabhaga system, the father succeeded the son in preference to the mother; 

under the present Act, the position was altered so that the mother came before 

the father. 

Regarding 'Stridhan' the Act made two changes. One was that the 

Stridhan of different categories would be considered as one under the rule of 

succession. Secondly, the son was also given a right to inherit the stridhan, 

equal with the daughter. The Select Committee made another alteration of the 

existing rule where the husband of a woman in the case of succession came 

much later under the Hindu law - a provision included in the original Rau 

Committee. The Select Committee brought the husband in the line of other 

. stridhan heirs. Regarding the question of "Women's estate" ·under Hindu law, a 

woman earlier inherited what was called a 'life estate' when the property 

passed after the death of the women to the reversioner of her husband. The 

Act now introduced two 'Changes. It conv'erted the wonian'·s limited estate into 

an absolute estate; and secondly, it abolished the right of the reversioners to 

claim the property after the widow's death or remarriage. An· important 

provision in this Act also related to dowry. The property given to a girl as 

· dowry on the occasion of her marriage should be treated as a trust property, 

which the woman would be entitled to claim when she reached to the age of 18, 
I 

so that neither her husband nor any relative of her husband would have any 

interest ih that property . 

. The object of Hindu Succession Act, 1956, is to evolve a fairly uniform 

system of law for all Hindus with respect to intestate succession. It removes 
' 

inequalities between male and female with respect to rights in property and 

evolves a list ofheirs entitled to succeed on intestacy based on natural love and 

affection rather than religious efficacy. 

Thus the main object may be enumerated as under: 

(i) To evolve a fairly uniform system of law for all Hindus with 

respect to Intestate Succyssion- i.e., succession to property in respect of which 

1963. 
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the deceased person has not made a will. 

(ii) To give a right of inheritance to daughter which previously 

under all systems of pl.rre Hindu law was not available to them. 

(iii) To. evolve a list of heirs entitled to succeed on intestacy ' 

based on natural love and affection rather than on religious efficacy. 

(iv) The law should be administered as it is found on the statute 

book and the customs ought not be hamper or alter statute law. 

The scope of the Act has been widened to include every citizen of India 

who is not a Muslim, Christian, Parsi or Jew by religion. This position has been 

made clear by section 2 of the Act, which defines the persons to whom the Act 

applies. It lays down that the Act applies to any person who is a Hindu by · 

religion in any of its forms or developments including a virashaiva, a lingayat 

or a follower of the Bramho, Prarthana or Arya Sarna} and to any other person 
! 

who is not a Muslim,. Christian, Parsi or Jew by religion. The differences 

prevailing up to this in Mitakshara and Dayabhaga schools of Hindu law have 

been removed and now the· followers of both the schools are to be governed by 

the same simple statute law. 

Section 4 of the Act describes the overriding effect of the Act. It lays 

down that all existing laws; texts, customs and usages, which are inconsistent 

with the Act, are repealed by the act. The customary rules of succession 

. according to primogeniture have been abolished by the Act. However, the 

Hindu law where no provision is made in the act, as found immediately before 

· the' commencement of this Act shall remain in force. 
! 

. Thus section 4 abrogates only those provisions of Hindu law and rules 

. which .are inconsistent with the provisions of this Act and caiD?-ot b~ said. to 

have abrogated all the rules of Hindu law which are not touched by this · 

. enactment. This Act is a codifying enactment. It supersedes prior law and lays 

down the whole of the law of succession in the form of a Code. It does purport 

to abolish custom in the abstract. The scheme of the Act in the matter of 

succession to the property of a Hindu dying intestate, after the coming into 

force of the Act, is to lay down a set of general rules of succession to the 
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property of a male Hindu in sections 8 to 13 including rules relating to 

·ascertainment of the shares and portions of various heirs. Sections 14 to 16 

prescribe General Rules regarding succession to the property of a female dying 

intestate. Sections 17 to 28 specify general provisions relating to succession 

and lay down rules which are supplementary to the provisions laid down in 

sections 5 to 17 of the Act. Two systems of inheritance to the separate or self

acquired property and coparcenary interest of a male intestate as prevailed have 
I 

been substantiated by a uniform system urider section 8. The three recognized 

classes of heirs viz, Sapindas, Samanodakas and Bandhus cease to exist and 

under the Act now there are four classes of heirs viz., (i) heirs m class I of the 

schedule (ii) heirs in class II of the schedule (iii) Agnates and (iv) Cognates. 

The Hindu Succession Act, 1956, bases its rule of succession on the 

basic Mitakshara principle ofpropinquity,5 i.e., preference of heirs on the basis 

of proximity of relationship. The Mitakshara limited the effect of the principle 

by the twin rules of exclusion of females and of agnatic preference. The rule of 

exclusion of females ·has been done away with, while' the rule of agnatic 

preference has been considerably modified so far as it is concerned with the , . . . 

nearer relations. The ·nayabhaga principle of religious . efficacy has been 
. . . . . . 

abrogated. The Modem Hindu law of succession is essentially a secular law,. as 

religious or spiritual considerations do not figure anywhere. 

A person, so long he lives, is free: to deal with his property the way he 

likes. He is free to make will and lay down his own scheme of distribution of 

his property after his death. If he dies without a will, it is the purpose of the law 

of inheritance to determine the persons who will take his property. The law of· 

testamentary succession is concerned how best the effect could be given to the 

wishes of the testator (i.e., the person who made the will); what are the rules 

relating to making of a' will and allied and subsidiary matters. The testator 
. . 

. enjoys full freedom of bequeathing his property. The law of intestate 

succession is concerned with the matters such as: who are the persons entitled 

5 Paras Diwan, Modern Hindu Law, Allahabad Law Agency, (1997), p.339 
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to take the property, i.e., who are the heirs; what are the rules of preference 

among the various relations; in. what manner the property is to be distributed in 

· case a person has more than one heir; what are the disqualifications of heirs and 

the allied and subsidiary matters. 

2.2. (i). SUCCESSION TO MALE DECEASED 

The Hindu Succession Act, 1956 deals with the inheritance to: (a) the 

separate properties of Mitakshara male, (b) to the separate and coparcenary 

properties of a Dayabhaga male, and (c) to the undivided interest in the joint 

family property of a Mitakshara coparcener, who dies leaving behind a widow, 

mother, daughter, daughter's daughter, son's daughter, son's widow, 

grandson's daughter, grandson's widow or daughter's son. 

Sections 8 to 13 of the Hindu Succession Act 1956 

specify the rules for the succession to the property of a male. Section 8 of the 

· Act specifies general rules while section~ 9 to 13 describe and provide details 

for the rules laid down in section 8 of the Act. Section 8 of the Act provides 

that property of a male Hindu dying intestate devolve according to . the 

provisions laid down in this connection. Section 8 divides the heirs of a inale · 

for the purposes of inheriting the property into four classes. Viz., 

1. The heirs being the relatives specified in class I of the schedule. 

These are as follows: 

(i) Son. 

(ii) Daughter. 

(iii) Widow. 

(iv) Mother. 

(v) Son of predeceased son. 

(vi) Daughter of a predeceased daughter. 

(vii) Son of a predeceased daughter. 

(viii) Daughter of a predeceased son. 

(ix) Widow of a predeceased son. 
I 

(x) Son of a predeceased son of a predeceased son. 
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(xi) Daughter of a predeceased son of a predeceased son. 

(xii) Widow of a predeceased son of a predeceased son. 

2. Secondly, if there is no heir of class I, then upon the heirs being the 

relatives specified in class II of the schedule. Viz. 

(i) Father 

(ii) A. Son's daughter's son 

B. Son's daughter's daughter 

C. Brother 

D. Sister 

(iii) A. Daughter's son's son . 

B. Daughter's son's daughter 

C. Daughter's daughter's son 

D. Daughter's daughter's daughter 

(iv) A. Brother's son 

B 's· , .. .· 1ster s son 

C. Brother's daughter 

D. Sister's daughter 

(v) Father's father; father'.s mother 
' 

(vi) Father's widow; brother's widow 

(vii) Father's brother; father's sister 
. . 

(viii) Mother's father; mother's mother 

(ix) Mother's brother; mother's sister 

3. Agnates 

4. Cognates 
I 

Agnates and cognates ·are not ·enumerated heirs, and no exhaustive 

· enumeration can possibly be made. The rule for determining who are agnates 

and cognates are the same, so are the rules relating to distribution of property 

among them. However, agnates are as a rule preferred over cognates,. 
. i . 

howsoever remote an agnate inay be, he will be preferred over cognates. 

Illustrations: 

(1) A, a male Hindu dies leaving surviving heir a son S, a father F and a · 



29 

mother Manda daughter D. The son, the daughter and the mother will inherit to the 

exclusion of the father, who ·is an heir of Class II, whereas the former are heirs of 

class I. 

(2) A, a male Hindu dies leaving surviving him a widow Wand a son 

of a predeceased son S, sister FD and a brother's son BS. W and S will succeed 

to the exclusion ofFD and BS. 

(3) A, a male Hindu dies leaving surviving him a brother FS ·and 

FSSS brother's grandson. FS will exclude FSSS as the former is mentioned in 

class II and the latter is .ah agnate of class III category mentioned in the section. 

(4) A, a male Hindu dies leaving sur\riving him brother's grandson 

FSSS and brother's daughter's son BDS. The first is an agnate and the second 

is cognate. So the first will exclude the second. 

Order of Succession among the Heirs in the Schedule: 

According to Section 9 heirs in .class I of the Schedule are to 

succeed simultaneously, in other words, they form one group of heirs and 

succeed in a body. Heirs mentioned in Class II are excluded so long as there is 
I 

even a single heir in Class I. He succeeds in preference to all others mentioned 

in Class II. For instance, if a male dies intestate, leaving only a daughter and 

father surviving hi:m, the daughter shall succeed in preference to the father in 

entry I of class II. Section 9 of the Act lay~ down: 

"Among the heirs specified in the schedule those in 
class I shall take simultaneously and to the exclusion of all other 
heirs, those in the first entry in class II shall be preferred to those 

· .in the secopd entry, those in the second entry shall be preferred 
to those in the third entry and so on in succession." 

Distribution of property among heirs in class I of the schedule: 

As per section 10 ofthe Act the property of a Hindu dying intestate shall 

. be divided among the heirs in class I in accordance with the following rule. 

Rule I: The intestate's widow or if there are more widowsthan one, all 

· the widows together shall take one share. 
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Illustration: A dies leaving his widow Y, two daughters M, N and one 

son Z. Here Y being an heir of class I will take one share along with other heirs 

of class I. Hence Y shall get ~. If there are two widows then each shall get 

1/8th. 

Rule 2: The surviving sons and daughters and the mother of intestate 

shall each take one share. 
' 

Illustration: A dies leaving behind his mother M, widow W, two sons S 1 

and S2 and three daughters D 1, D2, D3. Here all will take one share each i.e., 

1/7th each. 

Rule 3: The heir in the branch of each predeceased son or each 

predeceased daughter of the intestate shall take between them one share. 

Rule 4: The distribution of the share referred to in Rule 3: 

(1) Among the heirs in the branch of predeceased son shall be. so 

made that his widow (or widows together) and the surviving sons and 

daughters get equal portions and the br~nch of his predeceased sons get the 

same portion 

(2) Among the heirs in the branch of the predeceased daughter shall be 

so made that the surviving sons and daughters get equal portions. 

Illustration: 

(1) A dies leaving a widow W, a sonS, a daughter D, three sons of a 

predeceased son S 1 and two daughters of a predeceased· daughter D 1. The 

property will be divided in 5 equal shares- W, son S and daughter D will get 

1/Sth each. Three sons of Sl will take 1/Sth jointly and each one of them will 

get 1115; the two daughters of D1 will jointly take one share i.e., 1/5 and each 

one ofthem will get 1/lOth. 

(2) The surviving heirs of A are a son, S, a daughter D, great 

grandson S3 by a predeceased son S 1 and a grand daughter D 1 by another 

predeceased son. Here each gets one shareS, D, S3 and Dl will get~ shares 

each. 
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Division of property among heirs in class II of the schedule: 

If there is no heir in class I of the schedule property of a male Hindu 

dying intestate shall devolve upon the heirs in class Ii of the schedule. As regards the 

order of succession among the heirs of class II, section 11 of the Act lays down that 

the property of an intestate shall be divided between the heirs specified in any one 
I 

entry in class II of schedule so that they share equally. One entry shall exclude the 

next entry. Thus when there is only one heir in a particular entry, he or she alone take 

the whole of the estate but when there are more heirs than one in the entry then all 

such heirs shall take equally. 

Illustration: 

(1) The Surviving heirs are father, brother and sister's daughter; 

Here father will get the whole property as an heir in entry (I) of class II to the 

exclusion of two others who fall under entries II and IV. 

(2) The surviving heirs are brother, sister, father's brother, 
I 

·mother's mother. The last two will get nothing. The first.two will get the estate 

· simultaneously and in equal shares being the heirs in the entry II rather than 

other two heirs of entry VII and VIII respectively. 

Order of succession among agnates and cognates: 

Section 12 of the Hindu Succession Act lays down rules of 

preference determining the order of succession among agnates and cognates. 

These rules are as follows: 

Rule 1: Of two heirs,the one who has fewer or no degrees of ascent is 

preferred. 

Rule 2: Where the number of degrees· of ascent is the same or none that 

heir is preferred who has fewer or degrees of descent. 

Rule 3: Where neither heir is entitled to be preferred to the other under 

Rule 1 or Rule 2 they take simultaneously~ 

In this connection Section 13 ofthe Hindu Succession Act lays 
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down rules about computation of degrees as follows: 

( 1) For the purposes of determining the order of succession among . 

agnates and cognates, relationship shall be reckoned from the intestate to the 

heirs in terms of degrees of ascent or degrees of descent or both, as the case 

maybe. 

(2) Degrees of ascent and degrees of descent shall be computed 

inclusive of the intestate. 

(3) Every generation constitutes a degree either ascending or 

. descending. 

2.2. (ii) SUCCESSION TO FEMALE DECEASED 

Before the commencement of the Hindu Succession Act, 1956 a 

·female Hindu possessed two kinds of property: 

1. Stridhana 

2. Hindu Women's Estate 

Over the Stridhana, she · had full ownership and on her death it 

· developed on her heirs. Even as regards property in which she acquired Hindu 
I . 

Women's Estate, her position was that of owner but her power of alienation 

was limited and on her death, the property devolved on the next heir of the last 

full qwner and not on her heir. But now Section 14 of the Hindu Succession 

Act has abolished the Hindu Women's Limited estate and confers on the 

woman the absolute ownership over all her property howsoever acquired. The 

provision laid down in Section 14 of the Act is as follows: 

. (1) Any property possessed by a female Hindu, · whether acquired 

before or after the commencement of this Act, shall be ·held by her as full 

owner thereof and not as a limited owner. 

Explanation: In this sub-section "Property" includes both movable . 
I . . . 

and immovable property acquired by a female Hindu by inheritance or device 
. . . 

or at a partition or in lieu by maintenance or arrears of maintenance or by gift 



33 

from any person whether a relative or not, before, at or after her marriage or by 

her own skill or exertion or by purchase or by prescription or in any other 

.manner whatsoever and also any such property held by her as Stridhana 

immediately before the commencement of this Act. 

(2) Nothing contained in sub-section (1) shall apply to any property 

acquired by way of gift or under a will or any other instrument or under a 

decree or order of civil court or under an award where the terms of the gift, will 

or other instrument or the decree, order or award prescribe a restricted estate in 

such property. 

The effect of Section 14 of the Act is that it confers absolute· ownership 

on a female Hindu i.e., the widow of the last male holder in respect of all 

properties left by a male Hindu which was in her or their possession on the date 

·of the commencement of this· Act, even though the husband or the male Hindu 
I . 

had died long before the commencement of the Act. 

From a plain reading of Section 14 (1) it is clear that the estate taken 

by a Hindu female under that provision is an absolute one and is not defeasible 

under any circumstances. The ambit of thc~.t estate cannot be cut by any text rule 

or interpretation of Hindu law. It has been held by the Supreme Court6 that 

Section 14 clearly says that the property possessed by a female Hindu on the 

date when the Act came into force whether acquired before or after the 

commencement of the Act shall pe held by her as full owner thereof. Thus 

Section 14 of the Act is retrospective in effect.· 

The word 'Property' as used in Section 14 (1) of·the Act, as per its 

explanation, includes both movable and immovable property acquired by a 

female Hindu. The property may be of the following description as property 

acquired: 

(i) by inheritance or device; or 

(ii) by a partition; or 

6 Commissioner of 1 T. vs Kokali Devi AIR 1970 SC 173 0 
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(iii) in lieu of maintenance or arrears of inheritance; or 
I 

(iv) by a gift from any person whether a relative or not, before 

at or after her marriage; or 

(v) by her own skill or exertion; or 

(vi) by purchase or by prescription; or 

(vii) in any other manner whatsoever and 

(viii) also any property held by her as Stridhana immediately 
I 

before the· commencement of this Act. 

Section 14 of the Hindu Succession Act is a very important and crucial 

section in the Act and it has brought abottt fundamental ~d radical changes in 

the position and status of the Hindu females. The reason for including this 

provision was to ensure to women equality of status and of opportunity with 

· men in relation to title.to and enjoyment of property. Now the position is that 

the Hindu female will no longer hold the property as a limited owner rather she 

is as an absolute owner. The reversioner's rights are entirely abrogated by the 

Act with regard to the properties held by a Hindu female: The reversioner 

cannot have any locus standi to challenge the right of the Hindu female. 

However a reversioner has a right to challenge a transfer of property made by a 

widow before the enforcement of this Act on the ground that the transfer was 

made by the widow without any legal necessity or lawful authority. Such an 

action would be maintainable even after the enforcement of the Act.7 

The object of the Hindu Succession Act was to improve the legal status 

of Hindu women enlarging their limited interest in property inherited or held by 

them to an absolute interest provided that they were in . possession of the 

property when the Act came into forc'e and therefore they have been in· a 

position to take advantage of the provisions. It was held ·by the Supreme Court 

· that the reversioners have ·disappeared because the limited estate of a Hindu 

widow has been enlarged by the enactment of the Hindu Succession Act 1956 

7 Radha Rani Bhargava vs Hanuman Prasad Bhargava AIR 1966 SC 216 
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and that is now her ab~olute property.8 She is now full owner thereof with 

absolute rights of disposition. The property of a Hindu woman devolves on her 

death on her heirs as per section 13 and 16 of the Act. But as. regards those 

properties, which were alienated before 1956, the reversioners still exist and in 

that respect section 14 has no application and it has no retrospective effect in 

those matters. 

Thus the position may be summed up as under: 

1. Section 14 does not apply to women's estate over which the Hindu 

female has no possession when the Act came into force. In such a case old 

.. Hindu law continues to apply. For the application of the present Act possession 

by woman on the date when Act came into force is essential. 

2. Section 14 has qualified retrospective application and converts only 

that estate. into full ·el)tate over which she has possession when the Act caine 

into force, The possession may be actual or constructive. 

The prinCiple of enlargement of limited estate right of widow 

. was recognized by the Supreme Court in the case of S.C. Shukla vs. Mahara/ 

"Where the idol was installed by a P in his house 
which later became the temple of the deity and performed 

. Sevapuja of the deity so long as he · was alive and it was 
performed thereafter by his wife A and by his will he dedicated 
his· entire property to the deity and made his wife and Mohatmin 
Shebait without ~y power to transfer any property; however he 
had· not any disposition regarding Shebaiti right. in his will 
whereby he created the endowment and no custom or usage to the 

. contrary has been pleaded, the widow of 'P' could be said to have 
. been succeeded to the Shebait right held by him on his death as a 

limited owrier and the right has become enlarged into the 
Succession Act 1956 and therefm;e she could transfer that right 
by a will in favour of a person who was not a non-Hindu and who 
could get the duties of Shebait performed either by himself or by 
any other suitable person." 

8 Krishna Behari vs. Gulab Chand, AIR 1971 SC 1041. 
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GENERAL RULES OF SUCCESSION TO THE PROPERTY OF A 

FEMALE DECEASED 

The general rules of succession to the property of a female Hindu 
I 

have been laid down in Section 15 ofthe Act as follows: 

(1) ·The property of a female Hindu dying intestate shall devolve 

according to the rules set out in Section 16. 
I 

a] Firstly, upon the sons and daughters (including the children of 

any predeceased son or daughter and the husband ); 

b] Secondly, upon the heirs of the husband; 

. c] Thirdly, upon the heirs and father; 

d] Fourthly, ,upon the heirs of the father; and 

e] Lastly, upon the heirs of the mother. 

(2) Notwithstanding anything contained in Sub-section (1): 

a] any property inherited by a ~emale Hindu from her father or mother 

shall devolve in the absence of any son or daughter or the daughter of the deceased 

(including the children of any predeceased son or daughter) not been the other heirs 
' . 

referred to in sub-section (1) in the order specified therein but upon the heirs of the 

father; 

b] any property inherited by a female Hindu from her husband or from 

father-in-law shall devolve in the absence of any son or daughter of the deceased 
. ! . 

(including the children of any predeceased son or daughter). not upon the heirs 

referred to in sub-section ( 1) in order specified herein, but upon the heirs of the 
. . ' 

husband. 

9 AIR 1985 SC 905 
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ORDER OF SUCCESSION AND MANNER OF DISTRIBUTION AMONG 

HEIRS OF A FEMALE DECEASED: 

The prov1s1on relating to order of succession and inanner of 

distribution among heirs of a female Hindu have been prescribed in Section 16 

of the Act as follows: 

The order of succession among the heirs referred to in section 15 
I 

shall be, and distribution of the intestate's property among those heirs shall 

·take place according to the following rules viz., 

Rule- 1: Among the heirs specifi,ed in sub-section (l) of Section 15, 

those in one entry shall be preferred to those in any succeeding entry, and those 

included in the same entry shall take simultaneously. 

Rule-· 2: If any son or daughter of the intestate had predeceased. the 

. intestate leaving his or her own children alive at the time of the intestate's 

death, the children of su~h son or daughter shall take between them the share 

which such son or daughter would have taken if living at the intestate's death. 

·Rule- 3: The devolution of the property of the intestate on the heirs 

referred to in clauses (b), (d) and (e) ofsuch sub-section (1) and in such sub

section (2) of section 15 shall be in the same order and according to the same 

rules as would have applied if the property had been the father's or mother's or 

the husband's as the case may be, any such person had died intestate in respect 

thereof immediately. after the intestate's death. 

Illustrations: 

1] The surviving· heirs of a Hindu woman are three sons, two daughters 

and the husband. Each takes one-sixth share. 
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2] The surviving heirs are a son, a daughter, a predeceased son's son and 

a predeceased daughter's son and another predeceased's daughter. Each takes 

one-fifth share. 

3] The surviving heirs are a son and husband's brother. The son gets the 

whole estate to the exclusion of the husband's heirs. 

4] The surviving heirs are husband's brother and the mother and the 

father. The husband's brother excludes the father and the mother. 

5] The surviving heirs are mother, father and father's mother. The first 
I 

two takes in equal share to the exclusion of the third. 

6] The property was inherited from father. The surviving relations are 

husband's heir. No heir of the father survives the deceased. The property will 

go to the Government by escheat and not to the heirs of the husband. 

7] The property was inherited from her husband. No heirs of the 

husband survive her. It goes to the Government and not to persons or the heirs 

of the parents of the deceased. 

2.2.(iii). GENERAL RULES OF SUCCESSION 

General provisions relating to succession have been laid down in Hindu 

Succession Act 1956 in Section 18 and onwards and the same may be 

described as under: 

1. FULL BLOOD PREFERRED: As per section 18 of the Hindu 

Succession Act full blood is preferred to half blood. Section 18 lays down that 

heirs related to an intestate by full blood shall be preferred to heirs related by 

half blood, if the nature of the relationship is the same in every other respect. 

Heirs descending from the common ancestor by the same wife are 
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to be preferred to those who are descended from the same common ancestor 

but by different wives. Thus the full sister's daughter shall be preferred to half 

brother's son. 

2. DEVOLUTION PER CAPITA: As per Section 19 of the Hindu 
I 

Succession Act if two· or more heirs succeed together to the property of an 

· intestate they shall take the property. 

(a) Save as otherwise expressly provided in this Act, per capita and not per 

stripes; and 

(b) Succession to the estate ofthe deceased shall be individual and not joint. 

Each heir shall take his or her share individually and not branch wise. 

The heirs shall not succeed the estate of the deceased jointly but take their 

individual shares simultaneously finishes off the joint family system, which 

was the backbone of Hindu society in good olden days. 

3. RIGHT OF CHILD IN WOMB: Section 20 of the Hindu Succession 

Act provides about the right of a child in womb. It lays down that a child who 

was in the womb at the time of the death of intestate and who is subsequently 

born alive shall have the same right to inherit to the intestate as if he or she had 

been born before the death of the intestate, and the inheritance shall be deemed 

to vest in such a case with effect from the date of death of the intestate. 

· A child in womb at the time of intestate's death has been given the · 

right to share the property of the deceased if it is born alive subsequently. The 

inheritance in such a case shall be deemed to vest in the child with effect from 

the date of the death of irttest&te. If however a child is born he or she will divest 

the shares allotted to other heirs and there will have to lie a re-adjustment of the 

. shares. 

If however the other heirs upon whom the property might have vested 

belong to class II of the· Schedule then they will be completely divested and 

excluded from their shares and there after born child whether a son or a 

daughter shall alone inherit the entire property. 
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4. PRESUMPTION IN CASE OF SIMULTANEOUS DEATHS: 

Section 21 of the Hindu Succession Act lays down that where two persons have 

died in circumstances rendering in uncertain whether either of them and if so 

which survived the other, then, for all purposes affecting succession to' 

property, it shall be presumed until the contrary is proved, that the younger 

s4rvived the elder. 

For example, a father F, and a son S die in air-crash. In this case S 

··(being younger to F) is ~resumed to have survived F. In another case a testator 

and his wife (who was younger to him in age) died simultaneously of gunshot 
. . . 

. ·wound. The court held that the wife should be presumed to have survived the 

husband testator. 10 

5. REMARRIAGE BY WIDOW: Section 24 of the Hindu Succession 

Act provides th~t certain widows remarrying may not inherit as widows. It lays 

.. down that any heir who is related to. an intestate as the widow of a predeceased 

son, the widow of a predeceased son of a predeceased son or the widow of a 

br~ther shall not be entitled to succeed to the ~roperty of the intestate as such 

widow, if on the date of1 succession she has remarried. In a case, 1 i it has been 

held by the Supreme CoUrt that a mother cannot be divested of her. interest in 

the. property on the ground of remarriage. 

The· essential condition for the exclusion of these widows from their 

shares of inheritance is that they have1 rem&rried before the death of the 

intestate. Remarrying will be a disqualification if it takes place before the 

succession opens i.e., before the death of the intestate but if once the succession 

has opened out and property has. vested in such. widows then their subsequent 

remarriage will not have the effect of divesting them of their shares of the 

property of the deceased which they have inherited as absolute owners. 

10 AIR 1963 Punjab 66 
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6. Under the Present Act Unchastity is no ground for exclusion from 

inheritance. 

7. MURDERER DISQUALIFIED: Section 25 of the Hindu Succession 

Act lays down that rimrderer is disqualifie<;l from inheritance. It lays down that 

a person who commits murder or abets the . commission of murder shall be 

disqualified from inheriting the property of the person murdered, or any other . 

property in furtherance of the succession to which he or she committed or 

abetted the·commission of the murder. 

Thus any person found guilty of the murder or abetment of murder of · 

the deceased intestate shall forfeit his or her right to succeed to the property of 

the deceased. In a. case, 12 it was held by the Privy Council that upon principles 

of equity, justice and good conscience the murderer should be disqualified from 
. . 

succeedit1g to the estate.ofthe person whom he has murdered and he would not 

. be regarded as a fresh stock of descent but should be regarded as non-existent. 

8. CONVERT'S DESCENDANTS DISQUALIFIED: Section 26 of the 

Hindu Succession Act specified that where before or after the commencement 

of this Act, a Hindu has ceased or ceases to be a Hindu by conversion to 

another religion, children born to him or her after such conversion and their 

descendants shall be disqualified from inheriting the property of any of their 
. . 

Hindu relatives unless such children or descendants are Hindus at the time 
I 

when the succession opens. 

·Thus conversion of an heir. is not a bar to succession. But the children 

of a Hindu convert to a non-Hindu religion cannot inherit. But if such children 

. or descendants are Hindu at the time when succession opens then they can 

succeed. Thus offspring also become disqualified to inherit the property unless 

they become reconverts to Hinduism at the time of intestate's death. 

11 Sint. Kasturi Devi vs D.D.C., AIR 1976 SC 2105 
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9. DISQUALIFIED HEIRS: Th:us as per discussions held above 

following are disqualified from inheriting the property of the deceased 

intestate. 

i) Certain widows remarrying before death of intestate 

ii) Murderer 

iii) Convert's descendants. 

But following are not disqualified from inheriting the property of 

the deceased intestate: 

i) Unchaste woman 

ii) Convert heir 

iii) Heir suffering from disease . 

iv) Widows remarrying after the death of the intestate. 

10. DISEASE DEFECT ETC. NOT TO DISQUALIFY: Section 28 of 

the Hindu· Succession Act clarifies that no person shall be disqualified from 

succeeding to any property on the ground of any disease, defect or deformity or 
·-, 

I 

save as provided in this-Act, on any_ other ground whatsoever. 

11. SUCCESSION WHEN HEIR DISQUALIFIED: Section 27 of the 

Hindu Succession Act lays down that if any person is disqualified from 
J 

inheriting any property under this Act, it shall devolve as if such person had 

died before the intestate. Moreover, such offspring of disqualified heirs (who 

are entitled to succeed) mentioned in Sections 25 and 26 shall succeed to the 

estate of· the intestate as if their father-disqualified ancestor predeceased the 

intestate when the succession opened. 

12. FAILURE . OF HEIRS-ESCHEAT: Section 29 of the Hindu 

Succession Act lays down that if an intestate has left no heir qualified. to 

succeed to his or her property in accordance with the provisions of this Act 

12 Kenchavavs Grimallopu, (1924) 51 IA 364 
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I 

such property shall devolve on the. Government; and the Government shall take 

the property subject to all obligations and liabilities to which an heir would 

have been subject. 

13. WILL: The present Act make important changes with regard to the .. 

disposition of the property by will. A male Hindu coparcener, as per section 30 

of the Act, has been empowered to dispose of his Mitakshara coparcenary 

interest by will. Thus a Hindu, whether governed by Dayabhaga Law or 

Mitakshara Law, can dispose of his separate property as well as the interest in 

the Mitakshara coparcenery property. This power is intended to prevent 

unnevessary disruption of joint family property. 

14. DWELLING HOUSE- RIGHT OF FEMALE HEIRS: In order to 

preserve joint family. property, Section 23 of the Hindu Succession Act 

provides that a female Hindu although she may be entitled to live in a family 

dwelling house wholly occupied by the members of the family, cannot ask for 

partition unless the male-heirs themselves choose to divide the property and 

take away their restrictive shares. 

15. RIGHT OF PRE-EMPTION-PREFERENTIAL RIGHT: Section 22 

of the Hindu Succession 1\ct embodies the law which is more or less analogous 

. to the law of pre-emption as it is understood under the Mohammedan Law. It 

confers upon the heirs of Class I of the Schedule a preferential right to acquire 

an interest which any other heir of the same class may be contemplating to 

transfer to an outsider. This will be knowrt Right of pre-emption with regard to 

sales has been extended with scope to all kinds of transfers including sales, 

mortgages, gifts and leases etc. It has been further extended by including 

immovable property along with business. 

The provisions are as follows: . 
Where after the commencement of this Act an interest in: 

I 

1. any immovable property or 

2. any business carried on by him or her whether solely or in 
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conjunction with others: 

i) devolves upon two or more heirs specified in class I of 

.the 

Schedule; and 

ii) any one of such heirs proposes to transfer his or her interest in 

the property or business· the other heirs shall have a preferential right to acquire the 

interest proposed to be transferred. 

Sub-section. (2) of Section 22 provides that the consideration for which 

any interest in the property of the deceased may be transferred in the absence of 

any agreement between the parties be determined by the Court on application 

made for the purpose and if any person proposing to acquire the interest is not 

willing to acquire it for the consideration so determined, such person shall be 

liable to pay all costs or of incidents to the application. 

Sub-section (3} of Section 22 of the Act lays down that if there are two 

. or more heirs specified in Class I of the . Schedule proposing to acquire any 

interest under this section, that heir who offers the highest consideration for the 

transfer shall be preferred. 

In the case of Nagannal vs N~njammal, 13 Mr Justice Natisan of 

Madras High Court said Section 22 embodies two fold aspects of Right of pre

emption viz. (i) the primary and substantive right to have an offer made; arid · 

(ii) the secondary or remedial right of the co-heirs if the property is sold 

without being first offered to him to take it from the purchaser. This right is 

·personal and is not attached to the property. 
I 

2.2.(iv) SPECIAL PROVISIONS UNDER MARUMAKKAT'fAYAY, 

NAMBUDRI ANDALIYASANTANA LAW: 

Uniformity of law in the ptatter of succession is one of the 

purposes of this enactment and sections 6 ·.and 7 speak of in that direction. 

While the former provision deals with the law of Mitakshara coparcenary, the 

13 (1970) MLJ 358. 
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later with Aliasantana, Marurnakkattayarn and Narnbudri, laws as defined in 

clauses (b), (h) and (I) of Section 3. Both the provisions come into play on the 

death of the holder of an interest in a coparcenary or a tarwad etc., as the case . 

may be, but not before that. In other matters, the joint families in question are . 

governed by their respective laws with which the Act has no concern. There is 

however one important difference in the two provisions. Under section 6 the 

Application of this Act is subject to the condition that certain heirs mentioned 

in the proviso must exist on the date of death of the intestate. But section 7 is 

without any such condition and the present Act will govern the devolution of 

interest there under in all circumstances, irrespective ofthe survivors.14 

The joint families, which irihabit the South and West Coast of · 

India andtogether constitute the Malabar joint family system are governed by 

the Aliasantana, Marurnakkattayarn and Narnbudri laws. The feature, which is 

common to these laws, is that they are basically matriarchal and descent is 

traced to a common ancestress. In spite of this distinguishing feature which is 

not to be found in any other school of Hindu law, the present Act·has .been 
. . I . 

· ·. made applicable to persons belonging to the Mal~bar Joint family in matters of 

. testam~ntary and intestate succession in order to prescribe, as far as possible, a 

uniform patt~rn for the whole of India in these matters. Section 17, it should be 

·noted, does not refer illorn and as such, this Act would apply to a Narnbudri 

joint family in an unqualified .form. 

Tarwad, Tavazhi, Kutumba, Kavaru and if/om: 

The head note refers to five institutions, namely, tarwad, tawizhi, 

kuturnba, kavaru and illorn. The institutions are not defined in this Act and for 

that purpose one has to lpok to the respective laws applicable to them. Tarwad 

and tavazhi refer to. rnarutnakkattayarn · law, kuturnba · and kavaru to 

aliyasantana law and illorn. to narnbudri law. Tarwad is a sort of family . 

corporation, every member therein having equal rights in the . property by 

14 See, M.R.Mallick, Ray's Commentaries on the Hindu Succession Act 1956; Pg.65. 
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reason of his or her birth' in the tarwad. Every tarwad consists of a mother and 

her children, both male and female, having joint rights in the property. Under 

the customary law, the interest of a deceased member devolved by 

survivorship. A tarwad consists of two or more branches known as tavazhis, 

each tavazhi again consisting of one of the female members of the tarwad, her 

children and all her descendants in the female line. Kutumba and illom are 

parallel matriarchal joint families under aliyasantana and nambudri laws 

respectively, like tavazhi, are a branch of kutumba. 

Sub-section (3) of section 7 relates to sthanam property. Sthanam is an 

offshoot of Marumakkattayam tarwad. The literal meaning of the word is status 
' 

and attendant property· of the rulers. The ancient rulers of the Malabar Coast 

possessed sthanams and granted the same to their subsidiary chieftains or 

public officers. The holder of a sthanam is called sthani or sthanamdar. The 

incidents of the sthanam were that seniormost member of the family became 

the sthanamdar who was usually a male member but instances of senior most 

female member becoming the sthanamdar were not rare. The sthanamdar had a 

limited interest in the properties of the sthanamdar but so long he held the 

office, he was entitled to the income of the property in his absolute right. The 

sthanam is comparable to an impartible estate devolving, on death, on 

successive holders ofthe office. 
I 

Sub-section (1) ·of section 7 of the Hindu Succession Act relates to the 

Marumakkattayam and Nambudri laws. It contains a provision similar to that in 

Section 6 and Explanation. The words tarwad, tawazhi and illom were defmed 

in the relevant provisions mentioned in the definition clauses in Section 3 and 

such provisions are now eclipsed by the operation of section 4 of this Act. 

The interest of a deceased member in the property of a tarwad would 

now, devolve under this sub-section of the Act and not according to 

Marumakkattayam or Nambudri law. It must follow that the heirs of such 

deceased member cannot form a tarwad with the rest of its members and the 

resulted position would not be that of a newly constructed tarwad. In such a 

case, it has been held; no suit can be brought for possession by any co-owner 
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against the other. The survtvmg members and the heirs of the · deceased 

members would hold the family properties as tenants-in-common until a 

partition takes place. 

Section 7 (1) does not affect the rights of parties before a partition. 

Section 43 of the Travancore Kshatriya Act, in unambiguous terms, confers a 

right of partition upon all the members of a Kshtriya Tarwad since the date the 

Act come into operation. The Right to partition without the concurrence of 

others is a valuabl~ right in property which must be available for attachment 

and sale by the person to whom a debt was due by the deceased member of the 

tarwad. 15 

Sub-section (2) of section 7 relates to the Aliyasantana law. It gives an 
. . 

enactment parallel_ to that in Section 6 and Explanation I to the ·same. The 

expressions 'Kutumba' and 'Kavaru' were defined in the relevant provision 

mentioned in the definitic;m clause in Section 3 of this Act and which enactment 

is now ineffective by operation of section 4 of this Act. 

. In Sundari vs Laxmi,. 16 the Supreme Court referred to the salient 

features of the Aliyasantana law and examined the scheme of the present Act in 

the matter of succession generally and particularly in the context of the present 

sub-section and section 17 of the Hindu Succession Act. The sub-section makes 

it abundantly clear that the provisions relating to succession in the Act would 

apply in case of succession to Aliyasantana Hindus. It was accordingly held in 

the aforesaid case, the Supreme Court observed that when a Hindu governed by 

the {lliyasantana law dies possessed of a life-interest, after his death the 

property devolves under the present Act and not the Aliyasantana Act of 1949. 

It was· also held that the undivided interest of the deceased in the property of 

the Kutumba or Kavaru would be deemed, by the virtue of the Explanation· of 

· the sub-section, to have been allotted to him on partition, as his absolute 

property. 

The Kamataka High Court observed that the surviving members of the 

15 Bank of India vs S.P.Pannamma, AIR 1961 Ker 105 (FB) 
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family and the heirs of the deceased undivided member would hold the family 

properties as tenants-in-common until partition takes place and their tights inter 

se and against each other would be similar to those of the co-ownersY 

A brief survey of the customary Aliyasantana law regarding succession, 

partition and devolution of shares will be found in a ful_l bench decision 18 of the · 

High Court of Mysore and other decisions stated there. The present Act has 

brought about some important changes in the customary Aliyasantana law as 

modified by the Madras' Aliyasantana Act 9 and 1949, as pointed out in the 

Ratnamala vs State of Mysore19 and Gummanna vs .. Naagaveniamma20 

decisions of the High Court ofMysore. 

Neither under the customary law nor under the Aliyasantana Act 1949, 

could the interest of a coparcener in ah Aliyasantana Kutitmba have been 

disposed of by a will. In thatregard a d~finite change in the law is made by the 
. . . . . : 

Explanation to section 30 of the present Act with the result that now a member 

of an individual Aliyasantana Kutumba can dispose of his interest in the 

Kutumba properties by a will. However, this does not mean that otherwise the 

rights of a divided member have been enlarged. In a case21 decided by a full 
I 

Bench of the Mysore High Court Kutumba properties were partitioned and 

under the preliminary decree, A, a nissanthathi kavaru, obtained a share in the 

same. Under Section 36 (3) of the Madras Aliyasantana Act 1949, A got a life 

. interest in the properties allotted to him. By a will executed by A, he purported 
! 

to bequeath the same. The contention that the interest obtained by A under the 

preliminary decree stood enlarged by the operation of Section 30 (1) of the 

present Act was held to fail. In Jalaji vs Lakshm/2, the Supreme Court agreed 

with the view taken by the Full bench. 

16 AIR 1980 SC198 
17 C. Hengsu vs R. Bontra AIR 1974 Kant 35 
18 Bhagirathi vs Darakke (1965) 2 Mys LJ 796 (FB) 
19 AIR 1968 Mys 216 
20 AIR 1967 SC 159 
21 Sundara vs Girija AIR 1962 Mys 72 (FB) 
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Sub-section (3) of section 7 of the Hindu Succession Act relates to 

Sthanam property and r devolution of such property on the death of a 

.sthanamdar. The Act does not define the expression 'sthanam,' which means23 

' 
the status and attendant property of senior Rajas. In Moore's Malabar Law and 

Custom, it is defined as a station, rank or dignity. The holder of a 'sthanam' is 

referred to as a sthani or sthanamdar. The ancient Rulers of the Malabar Coast 

possessed sthanams and it may be taken that the lands, which they held as 

Rulers, were regarded as being sthanam in character. Rulers granted sthanams 

to their subsidiary chieftains and public officers. The grant of a sthanam to a 

subsidiary ruler or public officer was usually . accompanied by a grant of land 

for: the maintenance of the dignity. In Sundara Ayyar's work, a chapter is 
' 

devoted to this subject ·and it is pointed out that in addition to the families of 

Princes and chieftains there were other families possessing sthanams without 

any particular dignity attached to them. In ancient days when a family became 

opulent and influential, the members of the tarwad sometimes agreed to set 
I 

aside for the kamavan certain property in order that he might keep up his social 

position and influence and this property descended to the next head of the 

family?4 

The incidents of the sthanam were that the senior most member of the 
: . . ' 

family became the sthan,amdar who was usually the male member; but there 

were instances where the senior most female· member became the sthanamdar. 

Separate properties belonged to each sthanam and were vested in the holder of 

the office for the time being and descended to the successors in office. One 

·important feature was that a sthanamdar ceased to have any interest in the 

property on his death and the members of his tarwad had in their tum only 

reversionary rights to the sthanam property. The sthanamdar had a limited 

22 AIR 1973 SC 2685 
23 Under Malabar and Aliyasanthanam law 
24 Satyajeet Desai (ed), Mulla Principles of Hindu Law, (18th ed), Butterworths India, Pg 327 
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interest in the sense that he could encumber or alienate the sthanam property 

only for a legal necessity like any limited owner but otherwise he was 

absolutely entitled to the income accruing during his tenure of office. His 

position was analogous to that of a holder of an impartible estate. His successor 

had no interest in it and the right of the successor was nothing more than a spes 

successwms. 

Now operation of this Act will gradually liquidate all the sthanams. The 

present sub-section regulates the devolution of the sthariam property held by a 

sthanamdar who dies after the commencement of this Act. The effect of it is 

that sthanams continue till the death of the sthanamdar and thereafter the 

sthanam property devolves upon the members of the family to which he· 

belonged and his personal heirs. The division is to be per capita on the basis of 

a national partition having taken place immediately before his death. The effect 

.as pointed out by the Supreme Court in Balakrishna Menon vs Asst. Controller 

of Estate Duty 25 is . brought about by the legal fiction enacted in the sub

. section. The legal friction, however, has to be confined for the purpose for 

which it is enacted and not to be extended further so as to include an actual 

division or partition having been effected in the lifetime of the sthanamdar with 

the result that there was a division or partition for all purpose. 

SPECIAL PROVISIONS RESPECTING PERSONS GOVERNED BY 

MARUMAKKATTAYAM AND ALIYASANTANA LAWS: 
. . 

The provisions of Section 17 . of the Hindu Succession Act are 

·applicable to the separate or. self-acquired property of a person governed by 
I 

Marumakkattayam or Aliyasantana law, subject to the modifications contained 

in this section. The modifications comprise amendments to sections 8 and 15 

laying down the general rules of succession in respect· of males and females 

respectively and omission of section 23, which restricts the rights. of a female 
! . 

heir to the family dwelling house. But, it should be noted, section 17 has no 

25 AIR 1971 SC 2392 
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application to the separate or self-acquired property of a person governed by 

the Nambudri law and as such, the provisions of this Act apply to such property 

without any modification. The provisions of this Act were made applicable to 

the joint family properties of persons governed by the Marumakkattayam and 

Aliyasantana laws by section 7 of the Act-

The Aliyasantana and Marumakkattayam laws have been defined 

in clauses (b) and (h) of section 3 of this Act. 

Section 10 was intended to be modified by a clause in this section . 
I 

in the Draft Act but • that was not ultimately done. In section 17, as it now 

stands, reference to section l 0 are without any purpose and should therefore be . 

omitted. 

Succession in respect of Male intestate: Clause (i): The general rules 

of succession in section 8 will regulate the devolution of property on the death 

of a male intestate who ·was governed by the . Marumakkattayam or 

Aliyasantana law subject to the modification in this clause. As a result, there is 

no change in respect of class I and class II heirs and to that extent the law is 

uniformly applicable to all Hindus, irrespective of the particular school to 
. I . 

which they might belong. The change effected by this clause is confined to the 

agnates and cognates who are grouped in a single class instead of the agnates 

taking precedence over cognates in Section 8. Under this clause which 

substitutes one sub-clause for sub-clauses (c) and (d) of section 8, failing the 

. heirs in classes I and II, the agnates and cognates will inherit together the 

property left by a Hindu male who was governed by the Marumakkattayam or 

Aliyasantana law. In all other matters relating to succession, the provisions of 

this Act would apply to succession, the provisions of this Act would apply to 

persons belonging to these two schools like any other Hindu. 

Succession in respect of Female intestate: Clauses (ii) and (iii): The 

Marumakkattayam and Aliyasantana Schools of Hindu law being based on 

matriarchal systems, more extensive modifications to the general rules of 
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succession in the case of females contained in section 15 have been sought to 

.·be made by these two clau~es than in case of males. By clause (ii),- the order of -
I 

succession in sub-section (I) of section 15 has been substa11tially changed and 

as a result, the property of a female intestate who was hitherto governed by the 

Marumakkattayam or Aliyasantana law will devolve on her death in the 

following order according to the rules set out in section 16.26 

a] Firstly, upon the sons and daughters (including the children of 

any predeceased son or daughter) and the mother; 

b] Secondly, upon the father and the husband; 

c] Thirdly, upon the heirs of the mother; 

d] Fourthly, upon the heirs of the father; and 

e] Lastly, ;upon the heirs of the husband. 

This may be compared with the general order -of succession in 

sub-section (1) of section 15: _ 

a] Firstly,_ upon the sons and daughters including the children of_ 

any predeceased son or daughter and the husband; 

b] Secondly, upon the heirs of the husband; 

c] Thirdly, upon the mother and father; 

d] Fourthly, upon the heirs of the father; 

e] Lastly, upon the heirs of the mother. 

As a result of the comparison between male and female, the 

__ following changes are noticed: 

(i) Mother and husband have exchanged their positions,_ the former 

coming up from the third entry to the first e11try and the later going down from 

the first entry to the. second entry. 

(ii) The heirs of the husband have been relegated from the second entry 

to the last; 

(iii) The father's position has improved from the third entry to the 

26 M,R.Mallick, Roy's Commentaries on The Hindu Succession Act, 1956, Kamal Law 

., 
- I 

I 
I 
I 
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second; and 

(iv) The order of succession among the heirs of the husband, father and 

· mother has been reversed. 

Except that the order of succession has been changed and the heirs have 
I 

been regrouped in some cases, there is no other change brought in by section 

17. The number of entries is five as in section 15 and no new heir· has been 

added to the list under the general law. 

By clause (iii) of section 17, the special order of succession in sub-section (2) 
! 

of section 15 has been made simpler inasmuch as the only change effected is the 

omission of clause (a) of the said sub-section. The result is that the special order of 

succession is confined to the case where a female intestate inherits property from her 

husband or father-in-law and dies without any issue (including the children of any 

predeceased·son or daughter). In that case, ,the property would go to the husband's 

heirs and not to other heir. Clause (a) of sub-section (2) having been omitted, no 

special order of succession is prescribed in· respect of property, which a female 

intestate. inherits from her father or mother and then dies without leaving any issue 
. . 

. (including the children of any predeceased son or daughter). The devolution of such 

property will be according to ·the general order of succession in sub-section (1) as 

amended by section 1 7. Clauses (ii) and (iii) of section 1 7 have to be read not only 

with section 15 but also with the rules in section 16 prescribing the order of 

succession and the mode of distribution of shares among the heirs of a female Hindu. 

The said rules apply to all Hindu females dying intestate and those hitherto governed 

. by Marumakkattayam and Aliyasantana laws are no exception. Rule 3 of section 16 

applies, to clauses (b), (d) and (e) of sub-section (1) of section 15. By the same logic, 
' 

the rule shall apply to claqses (c), (d) and (e) of section 17 which correspond to the 

said clauses of section 15. In Balkrishna vs. Gopal case a Hindu female governed by 
. ' . 

the Marumakkattayam law died intestate leaving only heirs of her mother who died 

before 1956. The fiction in rule 3 of section 16 was applied and the Kerala High Court 

held that the mother. whose heirs were to s~cceed would be presumed to have died 

House, 215 
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after the death of the intestate. 27 

Effect of Kerala Joint Hindu Fampy System (Abolition) Act, 1975 on 

~ection 17 .of the Act-In the matters relating to succession of the persons 

governed by Marumakkattayam law, section 17 fixes up the devolution that is 

the legal heirs or persons who would have been governed by 

Marumakkattayam law as if this Act had not been passed. Therefore, the 

persons who are so governed either on 18.6~1957 and were so governed till 

30.1.1976 when the Kerala Joint Hindu Family System (Abolition) Act, 1975 

. came into force are on~ identifiable group and their succession was fixed . 

according to the mode prescribed in section 15. Section 17 does not allow 

succession to be decided with reference to any personal law, but itself fixes the 

mode of devolution in the particular manner. The section only deals with the 

question of identification of a group of persons who would have been governed 

by the Marumakkattayain law as mentioned in section 3 (h) of the Hindu 

Succession Act. The fiction in section 17 is limited to ascertain the group of 

· persons who would have been governed by Marumakkattayam law had the 

Hindu Succession Act, 1956 not been passed, Obviously there will be people 

governed by Marumakkdttayam law till 1.12.197 6 when the laws, statutory and. 

customary, were repealed by the Kerala Joint Family System (Abolition) Act, 

1975. Therefore, it could not be said that after the enactment of section 7 (2) of· 

the Kerala Act of 197 5 there would be no Marumakkattayam law and no 
I 

person governed by it. On the passing of Kerala Joint Hindu Family System 

(Abolition) Act, 1975, section 17 of the Hindu Succession Act does not become 

inoperative in respect of group of persons who were living on 18.6.1956 when 

the Hindu Succession · Act came into force and who died. on or after the 

commencement of the Kerala Joint Family System (Abolition) Act, 1975. It 

also· does not become inoperative in respect of the group of person~ who were 
I . 

born on or after 18.6.i956 but before 1.12.1976 and who died on or after the 

27 ILR (1973) 1 K~r 149 
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commencement of the Kerala Joint Family System (Abo,lition) Act, 1975 . 

. Section 17 of the Hindu Succession Act will govern the law of succession on 

the death of males and· females who were governed by the Marumakkattayam. 

law system if such persons: 

i) Living as on 18.6.1956 when the. Hindu Succession Act came into 

force and who died on or after 1.12.1976,1that is, when the Kerala Joint Family 

System (Abolition) Act, 1975 came into force. 

ii) Living as on 18.6.1956 when the Hindu Succession Act came into 

force and who died on or after 1.12.1976 when. the Kerala Joint Family System 

(Abolition) Act, 1975 came into force. 

iii) Born on or after 18.6.1956 when the Hindu Succession Act came 
. . ~ . . 

into force and who died before .1.12.197 6 when the Kerala Joint Family· System 

(Abolitiot?-) Act, 1975 came .into force. 

iv) Born on or after 18.6.1956 when the Hindu Succession Act, came 

into force, but before 1.12.1976 and died oti or after 1.12.1976 when the Kerala 
. I 

Joint Family System (Abolition) Act, 1975 came into force. 

However, section 17 of the Hindu Succession Act will not govern . 

the law of succession of males or females if such persons were born on or after 

1.12.1976 'and died thereafter. Succession to them would be govemed by the 

provisions of the Hin~p Succession Act, 1956 other than the provisions 

applica,ble to those go~erned 'by the Marumakkattayam system.28 However, 

P .Krishnamurthi,J. has . rendered a contrary decision. According to him a . 

provision like section 17 of the Act regarding succession shall have application 

only on the death of a person and not before and if that be so, the changes made 

in the Marumakkattayam law by any other statute till the death of a person have 

·to be taken note of and section 17 applied accordingly, that section 17 applies· 

to persons governed by Marumakkattayam law and if on the date of death of 

28 Chella;,ma vs Narayana AIR 1993 Ker 146 (FB) 
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such person that law is completely abrogated by Kerala Joint Family System 

(Abolition) Act, 1975, then section 17 can have no application for he or she is 

not a person governed by Marumakkattayam law on the date of his or her death 

and that section 17 of the Act has, therefore, become inoperative and 

ineffective after the coming into force. of the Kerala Joint Family System 

·(Abolition) Act, 1975 with effect from 1.12.1976 and no person dying after that 
! 

date will be governed by section 17, but only by the general provisions 

contained in the Hindu Succession Act. 

However, the majority view is that section 17 would not govern 

the law of succession of males or females who were born prior to the abolition 
! 

of the Kerala Joint Family System (Abolition) Act, 1975, but were born on or 

after 1.12.1976 when the Kerala Act came into force and died thereafter. 

Therefore, the majority view is that ~ection 17 will stand 

abrogated only in respect of the persons whose parents were governed by 

Marumakkattayam law, but who was born after the law stood abolished by the 

· Kerala Act with effect frpm 1.12.1976. The .Full Bench by majority over-ruled 

the earlier decision in Saraswaii Amma vs Radhamma. 29 

Omission of section 23: Clause (iv): 

Section 23 makes special provision regarding family dwelling

houses and restricts the rights of female heirs of class I, to Claim partition of 

such dwelling-houses. The effect of omission of section 23 is that the female 

heirs specified in class I of an intestate who was hitherto governed by 

Marumakkattayam or Aliyasantana law will be free to claim partition of their 

share in the family dwelling-house.30 

29 AIR 1991 Ker 86 
30 Supra Note 26 at 73 
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SECTION 6 OF THE HINDU SUCCESSION ACT- A STUDY 

·(DEVOLUTION OF INTEREST IN COPARCENARY PROPERTY): 

Section 6 of the Hindu Succe-ssion Act dealing with devolution of 
( 

interest to coparcenary property states: 

When a male Hindu dies after the ·commencement of this Act, 

having at the time of his death an interest in a Mitakshara coparcenary 

property, his interest in the property shall devolve by survivorship upon the 

surviving members of the coparcenary and not_in accordance with this Act. 

Provided that, if the deceased had left him surviving of female 

relative specified in Cla~s I of the schedule or a male relative specified in that 

Class -who claims through such female relative, the interest of the deceased in 
' 

the Mitakshara coparcenary property shall devolve by testamentary or intestate 

succession, as the case may be, under this Act and not by survivorship. 

Explanation I: For the purpose of this section, the interest of a Hindu 

Mitakshara coparcener shall be deemed to be the share in the property that 

would have been allotted to him if a partition of the property had taken place 

immediately before his death, irrespective of whether he was entitled to claim 

pax;tition or.not. 

Explanation 2: Nothing contained in the proviso to this section shall be 

construed as enabling a person who has separated himself from the coparcenary 
. . . 

before the death of the deceased or any of his heirs to claim on intestacy a share . 
. . . 

in the interest referred to . therein. Before the commencement of the Hindu 

Succession Act, codifying the rules of 'succession, the concept of a Hindu. 

family under Mitakshara School of law was that it was ordinarily joint not only 

in estate but in religious matters as well. Coparcenary property, in 

contradistinction with the absolute or separate property of an individual 

coparcener, devolved upon surviving coparcem!rs in the family~ according to 

the rule of devolution by survivorship.Section 6 dealing ·with the devolution of 
' 

interest of a male Hindu in coparcenary property and while recognizing the rule 

of devolution by survivorship among the members of the coparcenary, makes 
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an exception to the rule in the proviso. According to the proviso, if the 

deceased has left him surviving a female relative specified in class I of 

. Sc~edule I, or a male relative specified in that class who claims through such 

female relative, the interest of the deceased. in the· Mitakshara coparcenary 

property shall devolve by testamentary or intestate succession under this Act 

and not by survivorship. Further, under section 30 a coparcenary may make a 

testamentary disposition of his undivided interest in the joint family property. 

The Rule of Survivorship comesinto operation only: 

i) Where the deceased does not leave him surviving a female relative 

specified irt ·class I, or a male relative specified in that class who claims through 

··such female relative and, 
! . . . 

ii) When the deceased has not made a testamentary disposition of his 

individual share in the coparcenary·property. 

The Schedule to the Act read with section 8 provides the following 
I . 

twelve relations as ·class I heirs son; daughter; widow; mother; son of a pre-

deceased son; daughter of a pre-deceased son; son of a pre-deceased daughter; 

daughter of a pre-deceased son; son of a pre-deceased daughter; daughter of a 

pre-deceased daughter; widow of a pre-deceased son; daughter of a .·pre

deceased son of a pre-deceased son; widow of pre-deceased son of· a pre

deceased son. 

Section 6 contemplates the existence of coparcenary property and more 

than one coparcener . for the application of the rule of devolution by 

survivorship. The head note of the section reads "Devolution of interest in 

coparcenary property:" The language of ,the main provision to the effect that 

"his interest in the property shall devolve by survivorship upon the surviving 

members"... indicates that the devolution by survivorship is with reference to 

the deceased coparcener's interest alone; this coupled with the national 

partition contemplated in Explanation I in this section for the ascertainment of 
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the interest of the deceased coparcener in a Mitakshara coparcenary property 
I 

indicates that there is no disruption of the entire coparcenary. It follows that the 

other coparceners, · would continue to be joint in respect of the other 

coparcenary property till a partition is effected. 

Since the main provision of this section deals with the devolution of the 

interest of a coparcener dying intestate. by the rule of survivorship and the 

proviso speaks of the interest of the deceased in the Mitakshara coparcenary 
I 

property. Now, in order to ascertain what is the interest of the deceased 

coparcener, one necessarily needs to keep in mind the two Explanations under 

the proviso. These two Explanations give the necessary assistance for 

ascertaining the interest of the dece~sed coparcener in the Mitakshara 

Coparcenary property. Explanation I provides for ascertaining the interest on 

the basis of a national partition by applying a fiction as if the partition had 

taken place immediately before the death of the deceased coparcener. 

Explanation II lays down that a person who has separated himself from the 

coparcenary before the death of the deceased or any of the heirs of such divided 

coparcener is not entitled to claim on intestacy a share in the interest referred to 

in the section. 

Under the proviso if a female relative in Class I of the schedule or a 

male relative in that class claiming through such female relative survives the 

deceased, then only would the question of claiming his interest by succession 

arise. Explanation I to section 6 was interpreted differently by the High Courts 

of Bombay, Delhi, Orissa and Gujarat in the cases31 where the female relative 

happened to be a wife or the mother living at the time of the death of the 

coparcener .. The matter was finally set at rest by the decision of the Supreme 

Court in 1978 in Gurupadv Heerabai32
• The Supreme Court in Gurupad's case 

observed: 

"In order to ascertain the share of heirs in the property of a 
. . 

31 Shirambaz v Kolgonda, AIR 1964 Born 263; Kanahaya La/ v Ja,;,na, AIR 1973 Delhi 160; 
. . . 

. Ananda v Haribandhu, AIR 1967 Orissa 90; Vidyaben v Jagdish Chandra, AIR 1974 Guj 23. 
32 (1978) 3 sec 383: AIR 1978 sc 1239. 
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deceased coparceper it .is necessary in the very nature of things, 
and as the very first step, to ascertain the share of the deceased in 
the coparcenary property. For, by doing that alone one can 
determine the extent of the claimant's share. Explanation I to 
section 6 resorts to the simple, expedient, undoubtedly a .fictional 
partition, that the interest of a Hindu Mitakshara coparcener 
'shall be deemed to be' the share in the property that would have 
been allotted to him if a partition of that property had taken place 
immediately before his death. What is, therefore required to be 
assumed is that a partition had in fact taken • place between the 
deceased and coparceners immediately before his death. That 
assumption once made is irrevocable. In other words, the 
assumption. having been· made once for the purpose of 
ascertaining the share of the deceased in the coparcenary property 
one cann:ot go back on that assumption and ascertain the share of 
the heirs without 1 reference to it . . . All the consequences which 
flow from real partition have to be logically worked out, which 
means that the· share of the heirs must be ascertained on the basis 
that they had· separated from one another and had received a share 
in the partition which had taken place during the lifetime of the 
deceased. The allotment of this share is not a processual step 
devised merely · for the purpose~ of working out some other 
conclusion: It has to be treated and accepted as a concrete reality, 
something that cannot be recalled just as a share allotted to a 
coparcener in ·an actual partition cannot generally be recalled. 
The inevitable corollary of this position is that the heir will get 
his or her share in the interest which the deceased had in the 
coparcenary property at the time of his death, in addition to the 
share which he or she received or must be needed to have 
received in the nafional partition."33

. 

. Irt Shyama Devi v Manju Shukla34
, it was held that the proviso to section 

6 gives the formula for fixing the share of the claimant and the share is to be 

determined in accordance with Explanation I by deeming that a partition had 
I 

taken place a little· before his death which gives the clue for arriving at the 

share of the deceased. Again in State ofMaharashtra v Narayan Rao35 the 

Supreme Court carefully considered the decision in Gurupad's case and pointed . 

out that ''Gurupada's" case has to be treated as an al,lthority (only) for the 

33 AIR 1978 SC 1243. 
34 (1994) 6 sec 342-343. 
35 AIR 1985 SC 716 (721). 
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position that when a female member who inherits an interest in joint family 

property under section 6 of the Act files a suit for partition expressing her 

willingness to go out of the family she would be entitled to both the interest she 

has inherited and the share which would have been nationally allotted to her, as 

stated in Explanation I to section 6 of the Act. But it cannot be an authority for 

proposition that she ceases to be a member of the family whose interest in the 

family property devolves on her without the volition to separate her from the 

family. A legal fiction should not doubt ordinarily be carried to its logical end 

to carry out the purposes for which it is enacted but it cannot be carried beyond . 

that. It is no doubt true that the right of a female heir to the interest inherited by 

her in the family property gets fixed on the date ofthe·death of a male member 

under section 6 of the Act but she cannot be treated as having ceased to be a 

member of the family without her volition as otherwise it will lead to strange 

results which could not have been in the contemplation of Parliament when it 
. I . 

enacted that provision· and which might also not be in the interest of such 

females. · 

Inequalities and Anomalies Discriminating women despite the 

·Constitution guaranteeing equality to · women, there are still many 
. I 

discriminatory aspects in the Hindu law in the sphere of property rights. In our 

society maltreatment of a woman in her husband's family, e.g., for failing to 

respond to a demand of dowry, often results in her death. But the tragedy is that 

there is discriminatory treatment given to her even by the members of her own 

natal family. In the Hindu system, a Joint Hindu family consisting of male 

coparceners has traditio1lally held ancestral property. Coparcenary as seen and 

discussed earlier in the present work is a narrower body of persons within a 

Joint family and consists of father, son, so~'s son and son's . son's son. A 

coparcenary· can also be of a grandfather and a grandson, or of brothers, or ·an 

uncle and nephew and so on. Thus ancestral property continues to be governed 

. by a wholly patrilineal regime, wherein property descends only through the 

. male line as only the male members of a Joint Hindu family have an interest by 

birth in the Joint or coparcenary property. Since a woman could not be a 
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coparcener, she was not entitled to a share in the ancestral property by birth. A 

son's share in the property in case the father dies intestate would be in addition 

to the share he has on birth. 

Again, the patrilineal assumptions of a dominant male ideology are 

clearly reflected in the laws governing a Hindu female who dies. intestate. The 

law in her case is markedly different from those governing Hindu males. The 

property is to devolve first to her children and husband: secondly, to· her 

husband's heirs; thirdly, to her father's heirs, and lastly, to her mother's heirs.36 

I 

The provision of section ·15 (2) of Hindu Succession Act is indicative again of a 

till towards the male as it provides that any property she inherited from her 
. . . . . . 

father or mother should devolve, in the absence of any children,.to her father's 

heirs and similarly, any property she inherited from her husband or father-in

law, to her husband's heirs. These provisions depict that property continues to 

be inherited . through the male line from which it came either back to her 

father's family or back to her husband's family. 

The question is whether the Hindu Succession Act actually gave women 

an equal right to property or did it only profess to do so? Significantly, ~he 

provisions regarding suc9ession in the Hindu Code Bill, as originally framed by 

·the B.N.Rau Committee and piloted by Dr.Ambedkar, was for abolishing the 

Mitakshara coparcenary with its concept of survivorship. and the son's right by 

birth in a joint family property and substituting it with the principle of 

inheritance by succession. These proposals met with a storm of conservative 

opposition. The extent of opposition within the Congress or the then 

Government itselfcan be gauged from the fact that the then Law Minister Mr. 

Biswas, on the floor of the house, expressed himself against daughters · 

inheriting property from their natal families. Sita Ram S. Jajoo from Madhya 

Bharat, identified the reason for the resistance accurately, when he state: "Here 

we feel the pinch becau'se it touches our pockets. We male members· of this 
. . . 

. house are in a huge majority. I do not wish that the tyranny of the majority may 
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be imposed on the minority, the female members. of this house".37 However, the 

tyranny of the majority p;revailed when the Bill was finally passed in 1956. The 

major changes·brought were: 

1. Retention of the Mitakshara coparcenary with only Males as . 

coparceners; 

2. Coparcener's Right to will away his interest in the joint 

family property. (This provision was unexpectedly introduced by an 

amendment by the then Law Minister Mr. Pataskar in the final stages of the 

clause-by-clause debate when the Bill was tobe passed, in 1956. It was widely 

perceived and pro-claimed, even in the. contemporary press, to be a capitulation 

by ,Government.); 

3 . Removal of exemption of Marumakkattayam and 

. Aliyasantana communities, that is, virtual destruction ·of the only systems .in 

which women were the equivalent of full coparceners; and 

4. . Alteration of original provision that a daughter would get a 

share equivalent to half the share of a son 1in self-acquired property <?f the father. 

who died intestate. The Select Committee decided to make her share full and 

equal to that of a son. 38 

· When· Dr. A.mbedkar was questioned as to how this happened in the 

Select Committee he said: "It was not a compromise. My enemies combined 
I . . . 

with my enthusiastic supporters and my enemies thought that they might down 

the Bill by making it appear worse than it was". 39 

The retention of the Mitakshara coparcenary without including females 

·in it meant that females couldn't inherit ancestral property as males do. If a 
I . . 

joint family gets divided, each male coparcener takes his share and females get 

36 Ratna Kapoor and Brenda Cossman, Feminist Engagements with law in India, Subversive 
Sites, 1996, p. 134. · 
37 The Constituent Assembly of India, Legislative Debates, Vol. VI 1949 Part II. 
38 Madhu Kiswar, "Codified Hindu Law Myth and Reality", Eco & Pol Weekly, No. 33 Aug. 
1994. 
39 The Constituent Assembly of India, Legislative Debates, Vol. VI Part II, P. 841. 
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nothing. Only when one of the coparceners dies, a female gets a share of his 

share as an heir to the deceased. Thus the law by excluding the daughters from . 

participating in coparcenary ownership (merely by reason of their sex) not only 

contributed to an inequity against females but has led to oppression and 

negation of their right to equality and appears to be a mockery of the 

fundamental rights guaranteed by the Constitution. 

Another apparent· inequity under the ·Hindu Succession Act as per 
. . 

Section 23 is the provision denying a married daughter the right to residence in 

the parental home, unless widowed, deserted or separated from her husband 

and further denying any daughter the rignt to demand her share in the house if 

occupied by male family members. This right is not denied to a son. The main 

object of the section is said to be the primacy of the rights of the family against 
. . 

that of an individual by imposing a restriction on partition. Why is it that this 
. . 

right of primacy of family is considered only in the case of a female member of 

the. family? 
I 

The National Report on the status of women in India recommended that 

this discrimination in asking for a partition be removed so that a daughter 

enjoys a right similar to that or' a son.40 

However, the Supreme Court by its judgment in Narashimaha Murthy v 
, I 

Sushilabaz41 held that a female heir's right to claim partition of the dwelling 

house of a Hindu dying intestate under section 23 of the Hindu Succession Act 

will be deferred or kept in abeyance during the lifetime of even a sole surviving 

male heir of the deceased until he chooses to separate his share or ceases to 

occupy it or lets it out. The idea of this section being -to prevent the 

fragmentation and disint,egration of the dwelling house at the instance of the 

female heirs to the detriment of the male heirs in occupation of the house, thus 

rendering the male heir homeless/ shelterless. 

A similar instance of inequity created by law was the establishment of 

the new right to will away property. The Act gave a weapon to a man to 

40 Status of Women in India, A synopsis ofthe Report ofthe National Committee (1971-74). 
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. deprive a woman of the rights she earlier had under certain Schools of Hindu 

law. The legal right of Hindus to bequeath property by way of will was 

conferred by the Indian Succession Act, 1925. None ofthe Clauses of 1925 Act 

applies to Hindus except wills. 

A rule firmly established before Hindu Succession Act was that a Hindu 

cannot by will bequeath property, which he could not have alienate.d by gift 

inter-vivos. A coparcener under Dayabhaga law, however, could by gift dispose 

of the whole of his property whether ancestral or self-acquired, subject to the 

claims of those entitled to be maintained by him. However, a coparcener under 
I 

Mitakshara law had no· power to dispose of his coparcenary interest by gift or 

bequest so as to defeat the right ofthe other members. The coparcenary system 

even restricted the rights oftheKarta to alienate property, thereby.safeguarding 

. the rights of all members of the family including infants and children to being 
i 

maintained from the Joint family property. 

Although many powers were vested in the Karta or male head of the 

family, who was supposed to administer the property in the interests of all 

members, yet decisions regarding disposal of the family property were to be 

taken collectively. Each male had an equal share in the property, but the 
. . 

. expenditure was not to qe apportioned only to males but also to females. The 

right to will away property was traditionally unknown to Hindus. It was 

introduced into the Statute by virtue of section 30 of the Hindu Succession Act. 

According to the said section any Hindu may dispose of by will or other 

testamentary disposition any property capable of disposition (this includes his 

. undivided interest in a Mitakshara coparcenary property as per the Explanation) 

in accordance with the provisions of the Indian· Succession Act, 1925. This is 

ironical as this testamentary right, right of his daughter by succession. It can 

also defeat a widow's right. There is thus a diminution iri the status of a 

wife/widow. 

The proviso to section 6 of Hindu Succession Act also contains another 

41 AIR 1996 SC 1826. 
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gender bias. It has been provided therein that the interest of the deceased in the 

Mitakshara coparcenary shall devolve by intestate succession if the deceased 

had left surviving a female relative specified in Class I of the Schedule or a 
I . 

male relative specified in that Class, who Claims through such female relative. 

In order to appreciate the gender bias it is necessary to see the devolution of 

interest under section 8, Hindu Succession Act. The property ofa male Hindu 

dying intes~ate devolves according to section 8 of the Hindu Succession Act, · 
I 

firstly, upon the heirs being the relatives specified in Class I, namely, mother, 

widow, son and daughter. The remaining eight represent one or another person 

who would have been a primary heir if he or she had not died before the 

propositus. The principle of representation goes up to two degrees in the male 

line of descent; but in the female line of descent it goes only up to one degree. 

Accordingly, the son's son's son and son's son's daughter get a share but a . 
. . . ! . 

·daughter's daughter's ·son and daughter's daughter's daughter do not .get 

anything. A further infirmity is that widows of a predeceased son and grandson 

are class I heirs, but the husbands of a deceased daughter or granddaughter are 

not heirs. 42 i 

COPARCENARY: RELEVANCE AND ALTERNATIVES 

It is apparent from the study of the previous chapter that discrimination · 
: . . . . 

against a woman is writ large in relation to property rights. Social Justice 

demands that a woman should be treated equally both in the economic and the 

social sphere. The exclusion of daughters from participating in coparcenary 
. . 

. property. ownership merely by reason of their sex is unjust. Improving· their 

economic condition and social status by giving equal rights by birth is a long . 

felt social need. Und<mbtedly a radical reform of the Mitakshara law of 

coparcenary is needed to provide equal distribution of property not only with 

respect to the separate or self-acquired property of the deceased male but also 

in respect of his undivided interest in the coparcenary property. 

42 Tahir Mahmood, Hindu Law, 1986, p.57. 
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2.2.(V). COPARCENARY UNDER STATE ACTS: (ANDHRA MODEL) 

The idea of making a woman a coparcener was suggested as early as · 

1945 in written statements submitted to the Hindu Law Committee by a 

number of individuals and groups; and again in 1956, when the Hindu 

Succession Bill was being finally debated prior to its enactment an amendment 

was moved to make a 
1 
daughter and her children members of the Hindu 

coparcenary in the same way as a son or his children. But this progressive idea 

was finally rejected and the Mitakshara joint family was retained. 

The concept of the Mitakshara coparcenary property retained under 

section 6 of the Hindu Succession Act bas not been amended even since its 

enactment. Though, it is a matter of some satisfaction that five States in India 

namely Kerala, Andhara Pradesh, Tamil Nadu, Maharashtra and Karnataka43 

have taken cognizance of the fact that a woman needs to be treated equally both 

in the economic and the social spheres. A~ per the law of four of these States 

(Kerala excluded), in a joint Hindu family governed by Mitakshara law, the 
.· . 

daughter of a coparcener'shall by birth become a coparcener in her own right in 

the same manner as the son. Kerala, however, has gone one step further and 

abolished the right to claim any interest in any ·property of an ancestor during 
. . . . 

his or her .lifetime founded on the mere fact that he or she was born . in the 

family. In fact, it .has abolished the Jdint Hindu family system altogether 

including the Mitakshara, Marumakkattayam, Aliyasantana and Nambudri 

systems. Thus enacting the Joint tenants be replaced by tenants in common. 

The approach of the Andhra Pradesh, Tamil Nadu, Maharashtra and 

Karnataka · State legislatures is, strikingly different from that . of Kerala and 

· these States instead of abolishing the right by birth strengthened · it, while 
I . . . 

broadly removing the . gender discrimination inherent in Mitakshara 

43 The Kerala Joint Family System (Abolition) Act, 1975 
The Hindu Succession (Andhra Pradesh Amendment) Act, 1986 
The Hindu Succession (Tamil Nadu Amendment) Act, 1989 
The Hindu Succession (Maharashtra Amendment) Act, 1994 
The Hindu Succession (Karnataka Amendment) Act, 1994 



68 

Coparcenary. The broad features of the legislations are more or less couched in 

the same language in each of these Acts. The Amending Acts of Andhra 

Pradesh, Tamil Nadu and Maharashtra add three sections namely, 29A, 29B 

and 29C but Karnataka numbers them as sections 6A, 6B and 6C of the Act. 

The State enactments provide ~qual rights to a daughter in . the 

coparcenary property and contain a nonobstante clause. In these four States: 

a) the daughter of a coparcener in a Joint Hindu Family 

governed by Mitakshara law, shall become a coparcener by birth in her own 

right in the same maimer as the son and have similar rights in the coparcenary 

property and be subject to similar liabilities and disabilities. 
I . . 

b) on partition of a Joint Hindu family of the coparcenary 

·property, she will be allotted a share equal to that of a son. The share of the 

predeceased son or a predeceased daughter on such partition would be allotted 

to the surviving children of such predec~ased son or predeceased daughter, if 

alive at the time of the partition. 

c) this property shall be held by her with the incidents of 

coparcenary owners~ip and shall be regarded· as property capable of being 

disposed of by her will or other testamentary disposition. 

d) the State enactments are prospective in nature and do not 

apply to a daughter who is married prior to, or to a partition which has been · 

effected before the commencement of the Act. 

However, these four Hindu Succession (Amendment) Acts have been 

criticized as they have given rise to various difficulties in their working and 

application. These four Amending Acts have considerably altered the concept 

of the Mitakshara Joint Family and coparcenary by elevating a daughter to the 

position of a coparcener. Once a daughter becomes a coparcener she naturally 

continues to be a member of the natal joint family and after marriage she will 
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also be a member of her marital Joint family.44 

In this connection, it is relevant to notice the observations of Mr. 

Pataskar made while participating in the Parliamentary Debate at the time the 
I 

Hindu Succession Bill, i 955 was moved. He said: "To retain the Mitakshara 

Joint Family and at the same time put a daughter on the sanie footing as a son 

with respect to the right by birth, right of survivorship and the right to claim 

partition at any time, will be to provide for a joint family unknown to the law 

and unworkable in practice". 45 

It was noticed that in the State of Tamil Nadu, many properties were 

partitioned between the coparceners before the Tamil Nadu (Hindu Succession 

Amendment) Act, 1989 came into force with a view to defeat the daughter's 

right to become a coparcener. These were by and large "fraudulent partitions" 

which were pre-dated s~ that no coparcenary property was available to the 

daughter. This malpractice has to be checked thoroughly otherwise the very 

objective of the Act, which is to remove discrimination inherent in the 

Mitakshara coparcenary against daughters, stands defeated. Therefore, though 
. . 

the Tamil Nadu Act received the President's assent on 15,1.1990 and was 

published in the official gazette only on 18.1.1990, the Act after 25.3.1989 will 

be deemed to be void. The Law Commission's questionnaire elicited public 

opinion in this regard and found that the majority was of the view that such · 

transactions made just ·before the enactment of the proposed legislation should 

be declared invalid. 

Another infirmity 'of these State enactments is that they exclude the right 

. of a daughter who was married prior to the commencement of the Act, from the 

coparcenary property, though; the right is available to a daughter who is 

married after the coming into force of the said Amendment Acts. As a result a 

married daughter continues to have her 'interest in the joint property of her 

paternal family, if her marriage has taken place subsequent to the enactment 

44 B. Sivaramayya, "Coparcenary Rights to Daughters; Constitutional and Interpretational 
Issues", (1997) 3 SCC (J) 25 .. 
45 Lok Sabha Debates p.8014 (1995) 

I 
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while the daughter who got married before the enforcement while the daughter 

who got married before the enforcement of the law gets no right at. all in the 

joint property of her parental family. Such discrimination appears to be unfair 

·and illegal. A Supreme Court decision in Savita Samvedi v Union of India46 

lends support to this view. In this case it was held that the distinction between a 

married and an unmarried daughter might be unconstitutional. The observation 
I . 

made by Mr. Justice Punchhi is relevant: "The eligibility of. a married daughter 

must be placed at par with an unmarried daughter (for she must have been once 

in that state), so as to claim th~ benefit .... "47
• 

It is further felt that once a daughter is made a coparcener on the same 
. . . ! 

footing as a son then her right as a coparcener should be real in spirit and 

content. In that event section 23 of the Hindu Succession Act should be · 

deleted. Section 23 provides that on the death of a Hindu intestate, in case of a 

dwelling house wholly occupied by members of the Joint family, a female heir 

is not entitled to demand partition unless the male heirs choose to do so;· it 

further curtails the right 1of residence of a daughter unless she is unmarried or 

has been deserted by or has sep.arated from her husband or is a widow~ . 

There is also a need for special protection of a widow's right to reside in 

the dwelling house. The family dwelling house should not be alienated without 

the Widow's consent or without providiNg her an alternative accommodation 

after she has agreed to the sale of the dwelling house. 

The Hindu Succession Act of 1956 give daughters as well as the widow 

of a deceased coparcener a share in the interest of the deceased male . 

coparcener. However, the four Hindu Succession (State Amendment)Acts i.e., 
. . . 

. Andhra Pradesh, Tamil Nadu, Kamataka and Maharashtra have conferred equal 

coparcenary rights on sons and daughters; thus preserving the right by birth and 

. extending it to daughters also in . the Mitakshara coparcenary. This . has the 

indirect effect of reducing the· widow's successional share. This is because if 

the number of coparcenars increases then the interest of the husband will 

46 JT (1996) I P. 680 
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decrease. 

The Hindu Succession Act of 1956 dithered is not abolishing the very 

concept of coparcenary which the Act should have done. But the Hindu 

Succession (State Amendment) Acts have conferred upon the daughter of a 

coparcener, the right to become a coparcener like a son, which may affect the 

.brother-sister relationship. It further appears that even where daughters have 

been made coparceners there is still a reluctance to making her a Karta as the 

general male view is that she is incapable of managing the properties or 

running the business and is generally susceptible to the influence of her 

husband and his family, if married. This seems to be patently unfair as women 

· are proving themselves equ~;tl to any task and if their- husbands and their 

families influence women, their wives and their families no less influence men. 

The State of Kerala has abolished the concept of coparcenary following 

the recommendation of the Hindu Law Committee-B.N.Rau Committee 

(which was entrusted with the task of framing a Hindu Code Bill). The Kerala 

Model furthers the unification of Hindu Law and P.V. Kane supporting the 

recommendation of the Rau Committee stated: "And the unification of Hindu 

Law will be helped by the abolition of the right by birth which is the 

cornerstone of Mitakshara school and which the draft Hindu Code seeks to 

· abolish"48 

The Kerala Joint Family System (Abolition) Act, 1975 in section 4 (1) 

of the Act lays down that all the members of a Mitakshara Coparcenary will 
hold the property as tenants in common on the day the Act comes into force as 

. I -

if a partition had taken place and each holding his or her share separately. The 

notable feature of the Kerala Joint Family System (Abolition) Act is that it has 

abolished the traditional Mitakshara Coparcenary and the right by birth. But in 

Kerala, the Marumakkattayam, Aliyasantana and Nambudri systems were also 

present, some of which were matrilineal and these joint families were_ also 

47 Id at 683-684 Para 7. -
48 M.P.V; Kane, History of Dharinasastra, (Ancient and. Medieval Religious and Civil Law) 
(1946) Vol. III P. 823. -
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abolished. The Kerala Model probably results in maintenance of greater family 

harmony and appears to I be a fair decision as in Kerala both matrilineal and 

patrilineal Joint families existed. If the joint family was abolished today in the 

other States then a deemed partition would take place and women not being 

coparceners would get nothing more. Whereas if they are made coparceners, · 

then they become equal sharers. 

However, one common drawback of both the Kerala model and the 

Andhra model is that it fails to protect the share of the daughter, mother or 

widow from being defeated by making a testamentary disposition in favour of 

another, or by alienation. This criticism of course against testamentary 

disposition can be also used to disinherit a son. The question whether a 
I 

restriction should be placed on the making of testamentary disposition as in 

some of the personal laws is another matter in issue. 

The order to prpvide women with some better property rights, four 

States have dealt with the matter by virtue of the Hindu Succession (State 

Amendment) Acts and Kerala has dealt with it by abolishing the Hindu Joint 

Family altogether. This has resulted in two different models being in existence 

i.e., the Andhra model and the Kerala model. 

Recent reports in some newspapers reveal that the Centre has asked all 

the States to carry out suitable amendments in the Hindu Succession Act to 

confer property rights on women in a joint family. "The Department of Women 
I 

and Child Development has requested various States and Union Territories to 

draw up necessary legislature proposal to amend section 6 of the Hindu 

Succession Act, 1956 to give daughters their due share of coparcenary right"48 

as already done by States like Andhra ·Pradesh, Karnataka, Maharashtra and 

Tamil Nadu. It is also indicated therein that the Kerala Government has taken a 

stand that in view of the Kerala Joint Family System (Abolition) Act, 1975, 

section 6 of the Hindu Succession Act "does not operate" in that State. 

The Preamble of the Andhra Pradesh Act states: "Whereas the 

48 The Observer, Feb 7, 2000 aqd The Tribune, March 22,2000. 
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Constitution of India has proclaimed equality before law as a Fundamental 

Right; whereas the exclusion of the daughter from participation in coparcenary 

ownership merely by reason of her sex in contrary thereto". 

This suggests that the State legislatures (as also Kerala) subscribe to the 

view that "laws in force" in Article 13 (1) of the Constitution include personal 

laws 5° and the personal, laws are subject to Fundamental Rights, especially 

Article 14. In this context it may be rioted that the Apex Court is yet to give its 

opinion on this issue. 

In the case State of Bombay v Narasu Appa Mali51
, the Bombay High 

Court took the view that the term "law in force" includes only laws passed or 

made by legislature or other competent authority and does not include personal 

laws. They observed that personal law was not included in "Laws in force" as 

defined in Article 13(3)(b). The Supreme Court in Sant Ram v Labh Singh52
, on 

the other hand rejected the above view. There the validity of a customary right 

of pre-emption based on vicinage was in question. It was contended that, even 

though a statutory right' of pre-emption, based on vicinage was invalid, as 

offending the Constitution, a customary right could not be held invalid under 

Arti9le 13 of the Constitution. Disagreeing with the contention the Supreme 

Court observed: 

"There are two compelling reasons why custom or usage 
having in the territory of India the force of the law must be held 
to be contemplated by the expression 'all laws in force'. Firstly to 
hold otherwise would restrict the operation of first clause (of 
Article 13) in such way that none of the things mentioned in first 
definition Article 13(3) (a) would be affected by fundamental 
rights. Secondly, it is to be seen that the second clause speaks of 
'laws' made by the State and custom or usage is not made by the 
State". 

Strictly viewed the decision can be construed as involving custom and, 

50 Article 13(1): All law.s in force in the territory of India immediately before the 
commencement of this Constitution, in so far as they are inconsistent with the provisions of 
this part, shall to the extent of such inconsistency, be void. 
51 AIR 1952 Born 84. 
52 AIR 1965 SC 314. 
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therefore, it alone comes within the scope of Article 13. Can the reasoning of 

Sant Ram be construed as equally applicable to personal laws? Prima facie, it is 

so applicable, though such a view will be seriously contested. 

In this context it may be pertinent to refer to an obiter of Sen, J. in Shri 

Krishna· Singh v Mathur a Ahir52 that runs counter to the above view. In this 

case, among other issues, the question before the court was whether a Shudra 

was entitled to hold the office of a Matadhipati (head of a Mutt). The trial court 

as well as the High Court upheld the claim of the plaintiff Shudra to be 

Matadhipati. The view was that after the Constitution the rule that a Shudra is 

disentitled to hold the office would be invalid under Article 14. 

The Supreme Court held that the Sampradaya or custom of the Mutt and 

should govern the matter not by the Shastric law. To the view that after the 

Constitution the rule of Shastric law was no longer valid under Article 14,. Sen, 

J. responded thus: 

"In our opinion, the learned Judge failed to appreciate that 
Part III of the Constitution does not touch upon the personal laws 
of the parties, he could not introduce his own concepts of modem 
times but should have enforced the law derived from recognized 
and authoritative sources of Hindu law ... " 

Justice Sen did not refer to Sant Ram, nor did he adduce any reason for 

his obiter. Further, while side-stepping the Constitutional issue and upholding 

the right of a Shudra to hold the office of a Matadhipati on the basis of 

customs, he did not clarity whether custom accepted by personal law should be 

considered as custom per se or personal law for the purposes of application or 

otherwise of Part III of the Constitution. 

Justice Sen's obiter made Justice Dhanuka of Bombay High Court to 

refer the question to a Division Bench thus: 

"With all respect it appears to me to be too obvious that 
the case before the Supreme Court Krishna Singh v Mathura 
Ahir53 was not decided on the basis that personal laws were not 

52 (1981) 3 sec 689. 
53 Ibid. 
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subject to fundamental rights, but was decided on the basis that 
the traditional law could not operate in view of established 
customs and usage to the contrary"54

. 

The prevailing Ju~icial position thus leaves the following alternatives: 

(1) to reconcile the decision in Sant Ram and the obiter in Krishna Singh, and 

to conclude that while custom is governed by Fundamental Rights, a personal 

law is not so subject to; and (2) to hold that both custom and personal law are 

within the ambit of Fundamental Rights. 

Acceptance of the first alternative may entail problem of the four major 

personal laws, viz., Hindu, Muslim, Christian and Parsee laws, the last two are 

statutory laws. Hindu law is partly statutory and partly non-statutory. This 

would imply that Fundamental Rights would govern statutory laws and Part III 

will not govern statutory portion of personal laws while non-statutory portions. 

In so far as Muslim law' is concerned the Shariat Act, 193 7 made the law of 

Sharia applicable to Muslims, overriding the application of customary law, that 

too with respect to non-agricultural properties (subsequently some States 
- -

extended them to agricultural properties also). So Muslim law also is part of 

statutory law and as such to be governed by the Constitution. 

The second alternative namely, to interpret "laws in force" as including 

personal. laws is on a sound basis. Seervai's views seem to accord with this 

view. He writes: 

"We have seen that there is no difference between the 
expression 'existing law' and 'law in force' and consequently, 
personal law wotJld be ··existing law' and 'law in force'. This 
consideration is strengthened by the consideration that custom, 
usage and statutory law are so inextricably mixed up in personal 
Jaw that it would be difficult to ascertain the residue of personal 
law outside them"55 

The second interpretation will also be m consonance with the 

Convention on the Elimination of All Forms of Discrimination against 

54 AIR 1992 Born 214 (221). 
55 H.M.Seervai, Constitutional Law oflndia,J991, P. 677. 
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women5~ adopted by the General Assembly of the United Nations on 18-12-

1979, which was signed by India on 30-07-1980. It was ratified on 09-07-1993 

subject to two reservations, (One of which pertains to its policy of non

interference in the personal affairs of any community without its initiative and 

consent.) 

Notwithstanding this, one is not sure about the Judiciary's courage to 

accept the second alternative. It is pertinent to note that the Supreme Court is 

yet to decide the validity of the Muslim Women (Protection on Rights on 

Divorce) Act, 1986. There is nothing to prevent the Supreme Court to interpret 
I 

the Constitution fearlessly. It has in Minerva Mills v Union of India57
, held that 

Article 14 constitutes a Basic feature of the Constitution. The Court can 

reiterate that position. 

Even if we restrict ourselves· to the narrow issue of the Constitutional 

validity of Mitakshara coparcenary, it is clear that the classical Mitakshara 

Coparcenary can no longer be considered as Constitutionally valid. For, Kerala 

abolished the right by birth itself; in the States following Dayabhaga like West 

Bengal, Orissa (barring areas of Southern Orissa), Assam and Tripura do not 

recognize the right by birth; and the States of Andhra Pradesh, Tamil Nadu, 

Maharashtra and Karnataka while retaining Mitakshara coparcenary 

substantially removed its discriminatory feature by conferring equality on 

daughters who are not married when the respective Acts came into force. As 

has been pointed, out earlier, these four legislations emphatically state that the 

exclusion of daughter from "coparcenary ownership" is contrary to Article 14. 

If Courts were hold that the classical Mitakshara right by birth restricted in 

favour o_f males alone is valid, it would tantamount to one Department of State 

contradicting another in as much as the Judiciary, the Legislature and the 

Executive constitute State under Article 12 of the Constitution. 

The new Amendments to the Hindu Succession Act in the Southern 

States considerably alter the concepts of Mitakshara Joint Family and 

56 Multilateral Treaties Deposited with the Secretary General, status as at 31-12-1994. 
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coparcenary. Once a daughter· becomes a coparcener she will continue to be 

member of the natal Joint family and will be so even after marriage in the natal 

family and as also in the marital Joint family --- a unique feature hitherto 

unknown. in matrilineal or patrilineal Joint families in India. 

Do· these new Amending Acts in trying to correct the discrimination 

against daughters, introduce a concept of Joint family "unknown to law and 

unworkable in practice" affect the vires under the Constitution? 

The decisions in cases like Kunhikoman v State of Kerala59 indicate that 

it may. In this case, the Supreme Court invalidated the Kerala. Agrarian 

Relations Act, 1961. The Act among other things, defined "family" as meaning 

husband, wife and their unmarried children or such of them as exist. The Court 

declared. the Act as invalid. Referring to the definition of the family in the 

Kerala Act, the Court pointed out· that the Act adopted an artificial definition 

and that it did not correspond to any of the three types of families, viz., the 

Joint Hindu family, the family under the Marumakkattayam law or the 

Aliyasantana law. The feature, among ·Others, was held to violate Article 14 of 

the Constitution. A Full Bench decision of the Punjab and Haryana High Court 

also in Sucha Singh Bajwa v State of Punjt;zb60 held that the statutory definition 

of ~family' of the Punjab Land R~forms Act, 1973 was Constitutionally invalid. 
I 

· Constitutional · validity of the provisions may be . questioned in the · 

··following situations: 

Where there was partial partition with respect to some coparceners, the 

interests of undivided coparceners may suffer significant reduction in the value 
I 

of their shares because of the introduction of daughters (other than those 

married at the time of the passing of the respective. enactments) as coparceners. 

This may give rise to questions of Constitutional validity. Such question can 

also arise in a situation where a father having a. daughter by his first marriage 

dies leaving the daughter and second wife alive. On the demise of the father, 

5
·
8 (1980) 2 sec 591: 

59 AIR 1962 SC 723. 
60 76 PLR273 (FB) (1974) 
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the daughter as a coparcener is entitled to act as Karta of the joint family in 

preference to her stepmother though she may lack experience being young and 

belong to another family on her marriage. This is because "coparcenership is a 

necessary qualification for managership ofa Joint Hindu·family" as held by the 

Supreme Court in C.lT. v G.S.Milli1
• The above position holds good equally 

in the case of a mother and her daughter, and an elder sister, who became a 

coparcener and her brothers. 
I 

Thus the Amending Acts are liable to be challenged under Articles 14 

and 21. It may be questioned as to how a challenge is possible after· 44th 

Amendment to the Constitution, which deleted clause (f) of Article 19 (1). This 

·is answered by pointing out that the right to acquire, hold and dispose of 

property as was guaranteed in Article 19 (1) (f) is very much a "personal 

·liberty" in Article 21 and as such, it should be possible to challenge the validity 
I 

of the provision under Article 21 even after the 44th Amendment. 

It. should be noted that.the new coparcenary is not without its parallelsin 

the Shastric Hindu Law. On the rights of unmarried sisters at ~partition to a 

fourth share, Mayne states: 

"On the question whether unmarried sisters were sharers 
with their brothers or were only entitled to an amount sufficient 
for their marriage, there has been an acute difference of opinion 
from early times amongst Commentators. Asahaya, Medhatithi, 
Vijnaneswara, Nilkantha and Mitramistra combat the view that 
the provision is . only for an amount sufficient for marriage 
expenses, the Mitakshara .going farthest and declaring that 'after 
the deceased of the father an unmarried daughter is a participant . 
in the inheritance'. Bharuchi, Apararka, the Smiriti Chandrika, 
Jimutavahana, and his followers, the Madhyaviya, the Sarasvathi 
Vilasa, the Vivada Ratnakara, and the Vivada Chintamani all take 
the view that the mention of a definite fourth only meant, that an 
amount must be allotted to each· daughter as would be sufficient 
for her marriage. But the extreme position in the Mitakshara that 
an unmarried sister in inheritance had probably no foundation in 
usage nor has modem usage been in accordance with it". 62 

61 AIR 1966 SC 24. 
62 Mayne's Hindu Law and Usage (A.Kuppuswami·edi.) (Thirteenth edition, 1991) P.728. 
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Pawate, a scintillating scholar, of Hindu Law, interpreting the 

Mitakshara, put the rights of women on a higher pedestal. He says: 

. "The position according to the Mitakshara ·theory as 
developed by Vijaneshwara seems to be this, that a wife gets 
rights of ownership of her husband's separate and joint family· 
property from the moment of her marriage and _a daughter from 
the moment of her birth. But Vijnaneshwara does make a 
distinction between males and females and says that females are 
asvatantra or unfree. If we are to translate his notion into the 
language of the coparcenary, I think we can state that women are 
coparceners. But unfree coparceners."63 

Thus these Amendments cannot be seriously challenged on the ground 

that they contemplate a coparcenary novel in law. On the other hand as noted 

previously, the Constitutional validity of Mitakshara coparcenary, which 

recognized the right by birth in favour of males alone, is open to question. 

However, as will be noticed later, a widow has been relegated to a secondary 

· position. 

Distinction between a daughter 'by lJirth' and 'by adoption' section 29-

A of the Acts (6-A of the Kainataka Act) says: "Notwithstanding anything 

contained in this Act: (1) in a joint Hindu Family governed by Mitakshara law, 

the daughter of a coparcener shall by birth become a coparcener in her own 

"h " ng t. .. 

The above language of the Acts gives rise to the following questions: (i) 

Is the phrase 'by birth' a condition precedent for the acquisition of the 

coparcenary right by a daughter? (ii) If so, whether the distinction between a 

natural-born daughter and an adopted daughter can be upheld as a reasonable 

classification? 
! 

A prima facie reading of Section 29~A or 6-A of.the Karnataka Act 

.·suggests that the words ·'by birth' were intended as a condition precedent. The 

dictionary meaning of 'by' is "through, means or causation of, or owing to". If 
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the phrase 'by birth' is omitted, still the Legislative intention of conferring on 

daughters the coparcenary rights is in no way affected. This suggests that birth 

is regarded as a prerequisite for a daughter for the acquisition of a coparcenary 

right. 

To the contrary it may be argued on the basis of Section 12 of the Hindu 

Adoption and Maintenance Act, 1956 deeming adoption child to be the child of 

adoptive father or mother for all purposes64 that an adopted child is entitled to 

exercise all rights including the coparcenary rights. But this argument may not 

hold water as section 12 makes it also clear that an adopted child's rights in the 

adoptive family will ac~rue from the date ·of adoption. Thus is case of an 

adopted daughter, the conferment of coparcenary rights in the adoptive family 

will be from the date of adoption and in the natural family also she will.be 

having a vested coparcenary right by birth. This situation must not have been 

intended by the legislature. Therefore, the better view seems to be that the 

Amending Acts do not envisage the conferment of coparcenary right on an 

adopted daughter. 

Is there any ostensible reason for the exclusion of adopted daughter? 

While non-application of mind on the part of the legislature cannot be ruled 
. . . . . 

out, one can only speculate the reasons, if any exist. First, adoption of 

daughters is not common, as yet. Second, the adopted daughter's rights 

. seriously affect the rights of other heirs, especially that of a wife. 

The further question is whether the differentiation between a natural 

born and- an adopted daughter is valid. The conventional perception is that ties 

of blood are stronger than those of adoption. Under the Shastric law the rights 

of an adopted son suffered diminution in the presence of an after born natural 

son. But the policy of Hindu Adoption and Maintenance Act is to treat an 

63 I.S.Pawate, Daya-Vibhaga or the Individualization of Communal Property and 
Communalization of Individual Property in Mitakshara Law, (Second edition; 1975) P .297 .· 
64 Section 12. Effects of adoption: An adopted child shall be deemed to be the child of his or 
her adoptive father or mother, for all purposes with effect from the date of adoption and from 
such date all ties of the child in the family of his or her birth shall be deemed to be served 
and replaced by those created. by the adoption in the adoptive family. 
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adopted son and an after born natural son on an equal footing, The Courts may, 

it . is felt, hold the distinction between an adopted and natural born son as 

reasonable classification. 

JOINT FAMILY: 

In some respects the new Amendments introduce far-reaching changes 

in the law of Joint family. Section 29-A (Section 6-A of Karnataka Act) says 

that a daughter of a coparcener shall by birth become a coparcener in her own 

right in the same manner as a son and have the same rights in the coparcenary 

property as she would have had if she had been a son .... And shall be subject to 

the same liabilities and disabilities in respect thereto as a son. 

Turning to her rights as a son, she will be entitled to be a Karta of the 

Joint family, and will by virtue of that position exercise the right to spend the 

income for joint family 'purposes and alienate the joint family properties for 

. legal necessity or benefit of the estate. In popular perception as well as under 

the Shastric law, a daughter on marriage ceases to be a member .of the parental 

family; but the Amending Acts change that position and a daughter will not 

only continue to be a member of her parental family, but also can be the head 

of the family. 

It needs mention, that though alien to Hindu patriarchal notions, under 

some of the customary laws in Nigeria, an eldest daughter even after her 

marriage has a right to be the head of her natal joint family. Even in India, 

mothers acted as guardians of their minor sons, and as a de facto managers of 
I 

the Joint families on their husbands death. Though her p_osition as de facto 

manager is recognized the de jure conferment of the right eluded her. 

LIABILITIES 

Daughter as a coparcener will be bound by common run of liabilities 

well settled under the Hindu law. But the question whether a daughter would be 

governed by the doctrine of pious obligation as in the case .of a son has not 
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. been answered clearly by legislation. 

The Kerala Legislation by a special provision abrogated the doctrine of 

pious obligation of a son65
. But the legislations of other States, which confer 

coparcenary rights on daughters, are silent in this aspect. There are sufficient 

reasons to exclude daughters from the operation of this doctrine. Some are as 

follows: First, however, many legal and moral obligations were entertained in 

classical Hindu law, according to contemporary concepts the doctrine 

represents a moral obligation ripening itself into a legal obligation. Secondly, 

as pointed out by Kane66 the doctrine was altered in some material respects 

under the Anglo-Mitakshara law. This even in the case of a wife who belongs 

to the same family, and is regarded as half of her husband, the view had been 

expressed that she is not bound by the doctrine of pious obligation67
• In Keshav 

Nandan v Bank of Bihar68 the Patna High Court observed that the doctrine of 

pious obligation cannot apply to the wife and she, therefore, cannot be liable to 

the creditors on the principles applicable to the sons. The Kamataka High 

Court in Padmini Bai v Aravind Purandhar Murabatta69 took the same vie'Y. 

Section 29-A gives rise to at least three other questions. First, if the joint 
I 

family has properties in two States, one that is governed, will it result in two 

· Kartas? Once a daughter and other a son? Territorial application of the 

Amending Act and the lex situs principle would suggest such a situation. 

The second question is whether a reunion of a brother and sister who 

were coparceners is possible. Reunion is still a feature of Shastric Hindu law. 

The Text of Brihaspati70
, on which the law is based, says:. "He, who, m1ce 

being separated dwells again through affection with his father, brother or 

paternal. uncle is termed reunited with him~ 

65 Section 5, the Kerala Joint Hindu Family System (Abolition) Act, 1976. 
66 P.V.Kane, History of Dharmasastra, Vol3 (Second edition, 1973) P. 450. 
67 Mulla, Principles of Hindu Law,(15th edition, 1982) P. 387. 
68 AIR 1977 Pat 185. 
69 1988 (I) Kam LJ 291. 
70 Brihaspati XXV 7. · 
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In Ram Narain v Pan Kuer71
, the Privy Council held that in a Hindu 

I 

family governed by Mitakshara a valid reunion is possible only between a 

· father and son, brother and brother and paternal uncle and nephew, and only if 

it is between parties to the original partition. But according to Vyavahara 

Mayukha, which is a paramount authority in Gujarat, the island of Bombay and 
i 

in Northern Konkan arid Vivada Chintamani, which is authoritative in Mithila, 

the text of Brihaspati is illustrative and not exhaustive. Thus Vyavahara 

Mayukha expressly states that a reunion may take place even with a wife, a 

paternal grandfather, a brother's grandson, a paternal uncle's son and the rest. 

The above regional differences may give rise to an impression that a 

reunion with a sister is quite possible under Section 29-A in Maharashtra; 
~ I . . . 

However, this view needs to be examined with reference to a question of some 
. . . 

. Constitutional nicety. That is, the law of reunion pertains to uncodified Hindu 

Law; on the other hand the Amending Act seeks to amend the Hindu 

Succession Act as passed by Parliament ~nd to which amendment, the consent 

of the President is required under Article 254 (2) of the Constitution and which 

had been secured, will be operative with respect to that matter .. Therefore, 

Section 29-A can be operative only on a matter within the scope and 

intendment of the Hindu Succession Act. The topic of reunion does not fall 

within the scope and intendment of the Hindu Succession Act and traverses for 

beyond it. 72 

The third aspect that needs consideration is:. What is the impact of 

section 29-A of the Amending Acts (6A of the Karnataka Act) on section 23 of 

the Hindu 'Succession Act? Section 23 of the Hindu Succession Act provides 

that on the death . of Hindu intestate in case of a dwelling house wholly 
' . 

occupied by members of the joint family, a female heir is not entitled to 

demand partition unless the male heirs choose to do so; and second it curtails 
. . ' 

even the right of residence of a daughter by stating that where such female heir 
. ! 

is a daughter, she shall be entitled to a right of residence in the dwelling house 

71 (1935) 62 IA 16. 
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only if she is unmarried or has been deserted by or has separated from her 

husband or is a widow.73 

When considering whether these restrictions will be operative in the 

·case off~male coparceners, we have to focus on the interpretation of the words 

Hindu intestate and heirs occurring in Section 23. Under Mitakshara law 

unobstructed heritage (Apratibandhadaya) devolves by· survivorship and 

obstructed heritage (Sapratibandhadaya) by succession and both the phrases 

viz., Hindu intestate and heirs exclude coparceners and coparcenary interests 

from their scope. Section 6 of the Hindu Succession Act retains by survivorship 

in spite of the significant change introduced in it. There is a second ground, 

which buttresses this· view. Section 23 applies to both the male and female 

intestates and its applicability to the latter indicates that coparceners and 

coparcenery interests were outside the scope of section 23. Thus it is submitted 

tha~ female coparceners are not bound by the restrictions contained in the 

section. 

Apart from these ·Constitutional. and interpretation tssues, these 

legislations give rise to a policy issue of substantial importance overlooked by 

the legislatures. That is, the preserving of right by birth and its extension to 

daughters undermines the position of the wife, especially in States governed by 

the Dravida sub-school of Mitakshara law. First, her successional share is 

reduced; second, making a testamentary disposition can defeat her share; third 

as noted earlier, she cannot be the Karta of the jointfamily, even if her children 

are minors. This is indeed a sad diminution in the status of a wife whom the 

Shastras referred to as Ardhangini (half of her husband) and the English phrase 
I 

refers to as the better half. 

To elaborate the first in the Dravida School following Smriti Chandrika 

as the authoritative work, the practice of allotment of shares to female members 

like wife and mother of the father at a partition had become absolute. Thus in 
. I 

Andhra Pradesh, Tamil Nadu and in the region comprising of erstwhile Mysore 

72 Gram Panchayat v Malwznder Singh, (1985) 3 SCC 661, 668-70. 
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State in Kamataka, under National Partition envisaged by Section 6 of the 

Hindu Succession Act shares are allotted to father and his sons only. 

To illustrate,. a joint family consists of father F, his wife W, two sons S-

1 and S-2 and unmarried daughters D-1 and D-2. The family possesses joint 

family properties worth three lakhs of rupees. Prior to the Amendment on the 

death ofF, F's interest under the National Partition would be one-third, that is 

Rs. 1,00,000 that would be divided among the five Class I heirs. Thus W's 

share would be Rs. 20,000. After the Amendment, ifF dies, his share under the 
I 

National Partition will be one~fifth. (the deceased is a coparcener along with 

·his two sons and two daughters) that is, Rs. 60,000. If this is distributed, among 

the Class I heirs, the share ofW will be Rs. 12,000. 

If the law applicable in Maharashtra, prior to the Amending Act, 

governs the· family because of the allotment of shares to the wives at a partition 

(the shares being F, W, S-1 and S-2) the share of A will be Rs. 75,000. The 
. . 

successional share of W will be Rs. 15,000 and in case W files a suit for 

partition expressing her willingness to go out of the joint family she would be 

entitled to get both the interest she has inherited and the share, which would 

·have been Nationally, allotted.toher.74 Thus her share would be Rs. 75,000 + 

Rs. 15,000= Rs. 90,000. 

But after the Amendment in 1994 in Maharashtra and also in Northern 

Kamataka (part of erstwhile Bombay Province, after the Kamataka 

Amendment came into force), if W who inherits an interest on the joint family 

property under section 6 of the Hindu Succession Act files a suit for partition 

expressing her willingness to go out of the family, she would be entitled to get 

both the interest she has inherited and the share which would have· been 

Nationally allotted to her. 

The share ofF on National partition will be Rs. 50,000. On F's death 

this will be divided among the five Class I heirs, each getting a successional 

portion of Rs. 10,000. In case W files a suit for partition, she would be. entitled 

73 Proviso to Section 23, The Hindu Succession Act, 1956. 
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toRs. 60,000 (Rs. 50,000 as per share under National partition plus Rs. 10,000 

as successional share). 
I 

But F can defeat the successional share of W or of any other heir, by 

making a testamentary disposition ofhis undivided interest.75 lfthat happens, it 

will have disastrous effect on the position of W in States of Andhra Pradesh, 

Tamil Nadu and ·in Mysore region of Karnataka, where her right will be 

reduced to that of getting maintenance only. 

All these regional Amendments tend to defeat the goal of uniform Hindu 

law envisaged by Parliament during the years 1955-56. The State Amendments 

have the effect of dividing the Mitakshara law into the following sub-schools: 

(a) Mitakshara law in which daughters have a right by birth in 

coparcenary properties Ut;lder the Dravida School. 

(b) Mitakshara law, which recognizes right . by birth of 

daughters in coparcenary under the Bombay School. 
. . . . 

(c) Mitakshara law, which recognizes right by birth in favour of · 

sons, (the term son being understood in ~ts wider sense) as per the traditional 

view; and 

(d) Mitakshara law, which abolishes the · right by birth 

altogether, as in Kerala. 

The last mentioned approach ts m consonance with the 

recommendations of Rau Committee and sub serves the goal of uniformity. If 

that approach has been coupled with the imposition of restraints on testation as 

under the continental laws and Muslim law that would have achieved better 

. results than the present Amendments which confer the coparcenary rights on 

unmarried daughters.76 

The subject matter of the laws of succession falls in Entry 5 of the 

74 State ofMaharashtrav Narayan Rao, (1985) 2 SCC 321 at 330 (para-6) 
75 Section 30 of the Hindu Succession Act, 1956. 
76 B.Sivaramayya, "Coparcenary Rights to· Daughters: Constitutional and Interpretational 
Issues", (1997) 3 SCC (Jour) 25. 
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Concurrent List of the Seventh Schedule to the Constitution. Therefore, 

Parliament as well as the State Legislatures is competent to enact laws in this 

area. Ih case another State brings some third model of legislation in this field, 

there is a likelihood of having still more diversity in the law. This would result 

in the Directive Principles of State Policy hot being adhered to which require 

the State to endeavour tq secure a Uniform Civil Code throughout the territory 

of India. If we cannot have that for the present we should at least have 

uniformity amongst Hindus. Accordingly, there is need to have a Central law 

enacted by Parliament under Article 246. of the Constitution. In such a situation 

the law made by these five States would stand repealed to the extent of 

repugnancy, unless expressly repealed. 

2.3. THE HINDU SUCCESSION (AMENDMENT) BILL, 2004 

The initial Bill introduced in the Rajya Sabha on 20 Dec 2004 was based 

on the I 74th Law Commission Report. Prior to that report, the. Law 

Commission had sent questionnaires to many individuals and organizations. 

In . pursuance of the · rules relating to the Department Related 

Parliamentary Standing Committees, the Chairman, Rajya Sabha referred77 the 

Hindu Succession (Amendment) Bill, 2004 as introduced in the Rajya Sabha on 

20th December 2004 for examination and rep~rt. The Committee considered the 

Bill in five sittings held on 3rd & 17th February 19th & 2ih April and lOth May 

2005. 

The Hindu Succession (Amendment) Bill, 2004 seeks to make two 

major amendments inthe Hindu Succession Act, 1956. First, it is proposed to 

remove the gender discrimination in section 6 . of the original Act. Second, it 
I 

proposes to omit section· 23 of the original Act, which disen.titles a female heir 

to ask for partition in respect of a dwelling house, wholly occupied by a joint 

family, until the male heirs choose to divide their respective shares therein. 

Clause 2 of the Hindu Succession (Amendment) Bill seeks 
I . 

77 Rajya Sabha Parliamentary Bulletin Part II (No. 41884) dated the 27th December 2004. 
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to substitute section 6 of the Hindu Succession Act, 1956 with a new section. 

The table below reproduces the aforesaid section of the Act~ alongwith the 

amendments as introduced by the Bill: 

The Hindu Succession Act, 1956 The Hindu Succession (Amendment) Bill 

2004 

6. Devolution of interest in coparcenan 2. For section 6 of the Hindu Successior 

property-When a male Hindu dies afte Act, 1956 (hereinafter referred to as thf 

the commencement of this Act, havin~ principal Act), the following section shal 

at the time of his death an interest in ~ be substituted, namely:-

Mitakshara coparcenary property, hi~ '6. (I) On and from the commencement o 

interest in the property shall devolve b) the Hindu Succession (Amendment) Act 

survivorship upon the survivin! 2004, in a joint Hindu family govell?-ed b' 

members of the coparcenary and not ir the Mitakshara law, the daughter of < 

accordance with this Act: coparcener shall,-

Provided that, if the decease( (a) also by birth become a coparcener ir 

had left him surviving a female relativt her own right; the same manner as the sm 

specified in class I of the Schedule or , here; 

male relative specified in that clas (b) have the same rights m the:: 

who claims through , such femalt coparcenary property as she would have:: 

relative, the interest of the deceased ir had if she had been a son; 

the Mitakshara coparcenary.· propert) (c) be subject to the same liabilities am 

shall devolve by testamentary o disabilities m respect of the sai( 

intestate succession, as the case may be:: coparcenary property as that of a son, 

and not by survivorship. and any reference to a Hindu Mitakshar, 

Explanation 1. -For the:: coparcener shall be deemed to include ~ 

purpose of this section, the interest of~ reference to a daughter: 

Hindu Mitakshara coparcener shall bt Provided that nothing contained in thi 

deemed to be the share in the prope~ sub-section shall apply to a daughte 

that would have been allotted to him i married before. the commencement of tht 

a partition of the property had taker Hindu Succession (Amendment) Act 

place immediately before his death 2004. 
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irrespective of whether he was entitlec (2) Any property to which a female Hidt 

to claim partition or not. becomes entitled by virtue of sub-sectior 

Explanation 2.
1 

-Nothin~ (I) shall be held by her with the incident 

contained in the proviso to this sectior of coparcenary ownership and shall bt 

shall be construed as enabling a persor regarded, notwithstanding anythin~ 

who has separated himself from tht contained in this Act or ariy other law fo 

coparcenary before the death of tht the time being in force in, as propert) 

deceased or any of his heirs to claim or capable of being disposed of by her b' 

intestacy a share in the interest referre( will or other testamentary disposition~ 

to therein. (3) Where a Hindu dies after tht 

commencement of the Hindu Successior 

(Amendment) Act, 2004, his interest in th< 

property of a Joint Hindu family goveme' 

by the Mitakshara law, shall devolve b' 

testamentary or intestat.e succession, as tht 

case may be, under the Act and not b' 

survivorship, and the coparcenaf) 

property shall be deemed to have beer 

divided as if a partition had taken plact 

and,-

(a) the daughter is allotted the same shan 

as is allotted to a son; 

(b) the share of the pre-deceased son or c 

pre-deceased daughter, as they would hav' 

got had they been alive at the time o 

partition, shall be allotted to the survivin! 

child of such pre-deceased son or of sud 

pre-deceased daughter; and 

(c) the share of the pre~ deceased child of, 

pre-deceased son or of a pre-decease( 

daughter, as such child would have go 
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had he or she been alive at the time of th€ 

partition, shall be allotted to the child o 

such pre-deceased child of the pre 

deceased son or a pre-deceased daughter 

as the case may be. 

Explanation. - For the purpose o 

this sub-section, the interest of a Hindt 

Mitakshara coparcener shall be deemed tc 

be the share in the property that woulc 

have been allotted to him if a partition o 
I 

the property had taken place immediateh 

before his death, irrespective of whethe 

he was entitled to claim partition or not. 

( 4) After the commencement of the Hindt 

. Succession (Amendment) Act, 2004, nc 

court shall recognize any right to proceec 

against a son, grandson or great grandsor 

· for the recovery of any. debt due from hh 

father, grandfather or great grandfather or . 

the ground of the pious obligation unde 

the Hindu law, of such son, grandson o 

great-grandson to discharge any such debt 

Provided that in case of any deb 

contracted before the commencement o 

the . Hindu Succession (Amendment) Act· 

2004, nothing contained in this sub 

section shall affect-· 

(a) the right of any creditor to proceec 

against the son, grandson or great 

grandson, as the case maybe; or 

(b) any alienation made in respect of or ir 
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satisfaction of, any such debt, and am 

such right or alienation shall bt 

enforceable under the rule of piou 

obligation in the same manner and to tht 

same extent as it would have beer 

enforceable as if the Hindu Successim 

(Amendment) Act, 2004 had not beer 

enacted. 

Explanation- For the purposes o 

clause (a), the expressiOn "son" 

"grandson" shall be deemed to refer to tht · 

son, grandson .or great-grandson, as tht 

case may be, who was born or adopte( 

prior to the commencement of the Rindt 

Succession (Amendment) Act, 2004. 

(5) Nothing contained in this section shal 

apply to a partition, which has beer 

effected before the commencement of tht 

Hindu Succession (Amendment) Act 

2004.' 

This section seeks to make the daughter a coparcener by 

birth in a joint Hindu family governed by the Mitakshara law, subject to the 

same liabilities in respect of the said coparcenary property as that of a son. 

Proviso to section 6 (I) states that nothing contained in this sub-section, i.e., 

making daughter coparcener in the Mitakshara Hindu joint family property, . 

shall apply to a daughter married before commencement of the Hindu 

Succession (Amendment) Act, 2004. As stated in the Background Note· 

furnished by the Legisla~ive Department, it is proposed to give. benefit of the 

proviso of this Bill to married daughters, only after the commencement of the 

proposed amending legislation. 
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The Committee was of the view that Hindu Succession (Amendment) 

Bill, 2004 is a step in the right direction. Laws reflect the face of society and its 

evolution over the time. To respond to the needs of a dynamic social system, 

laws have to be changed' and amended, at regular intervals. In this context, the 

Comniittee feels that the aforesaid Bill, brought forth after nearly fifty years of 

. enactment of the Hindu Succession Act, 1956, has a historical relevance and 

can go a long way in establishing gender parity in the property laws, governing 

the Hindu society. 

At the same time, the Committee takes note of the fact that the joint 

family system is a unique feature of the Indian society. Though not impervious 

to· various inadequacies and anomalies, the joint family system has been in 

existence since time immemorial and is continuing, with many changes in its 

structure and ideology, to keep pace with the changing need of the time. While 
I 

noting the concern regarding discrimination against wome:11 in the patrilineal, 

patriarchal joint family set up, the Committee comprehends-that strong public 

sentiment is attached with the joint family system. Moreover, it is beyond the 

scope of the present Bill to consider any, step regarding abolition of the joint 

family system in the Hindu households. 

As far as the basic objective of the Bill to remove gender discriminatory 

practices in the property laws of the Hindus, the Committee welcomes the 

amendment in section 6 of the Bjll, whereby daughters have been given the 

status of coparceners in the Mitakshara joint family system. However, the , 

Committee feels that the position of other Class I female heirs should not suffer 

as a result of this move.· 

Amended Section 6(3) as proposed by the Bill seeks to lay that after 

commencement of the proposed legislation, if a male Hindu dies, his interest 

('notional' share) in the property of a joint Hindu family governed by the 

Mitakshara law shall devolve by testamentary or intestate succession, as the 

case may be, as per the provisions of the Hindu Succession Act, 1956 and not 

by surVivorship. 

Section 8 of the Hindu Succession Act, 1956 lays down general rules of 
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succession in case of a Hindu male dying intestate, whereby his interest would 

devolve firstly to the relatives specified in Class I of the Schedule, and in the 

absence of Class I heirs to the Class II heirs, thereafter to the agnates and lastly 

to the cognates. Class I heirs include twelve categories of relatives, of whom 

there are only four primary heirs, namely, mother, widow, son and daughter. 

The remaining eight represent one or the other person who would have been a 

primary heir, if he or sh~ had not died before enactment of the Bill. Of these, 

the son's son's sons and son's son's daughters have been included as Class I -

heirs, but a daughter's daughter's sons and daughter's daughter's daughters 

have been placed as Class II·heirs. This aspect of the Hindu Succession Act has 

been .criticized as a· source of infirmity and gender discrimination. 

The Cominiti:ee agrees with the observation made by the Law 

Commission in this regard that this sub-section of the Bill contains gender bias, 

. whereby the principle of representation among Class I heirs goes up to two 

degrees in the male line of descent, but in the female line of descent, it goes up 

to only one degree. 
. . 

In view of the foregoing, the Committee recommends that the Schedule 

to section 8 of the Act should be amended accordingly, to endorse the principle 

of gender justice and equality. The Schedule may be re-drafted as below: 

1. Son; 

2. Daughter; 

3. Widow; 

4. Mother; 

5. Son of a pre-deceased son; 

6. Daughter of a pre-deceased son; 

7. Son of a pre-deceased daughter; 
I 

8. Daughter of a pre-deceased daughter; 

9. · Widow of a pre-deceased son; 

10. Son of a pre-deceased son of a pre-deceased son; 

11. · Daughter of a pre-deceased son of a pre-deceased son; 

12. Widow of a pre-deceased son of a pre-deceased son; 
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13. Son df a pre-deceased daughter of a pre-deceased daughter; 

and 

14. Daughter of. a pre-deceased daughter of a pre..:deceased 

daughter. 

Further, the Ministry should examine whether the four categories of 

heirs mentioned in Class II, i.e., (i) son's daughter's son {ii) son's daughter's 

daughter (iii) daughter's son's son and (iv) daughter's son's daughter, can be 

identified as Class I heirs. 

The Committee is of the view that the proposed change would take car~ 
I 

of the ~nomalies mentioned in the aforesaid proviso and remove grievances of 

· a large section of the people who has been pointing out that this proviso is a 

major source of infirmity. 

Amended section 6(4) as proposed by the Bill seeks to abrogate the 

concept of pious obligation. It states that the right to proceed against a son, 

grandson or great-grandson for the· recovery of any debt due from his father, 

grandfather or great-grandfather, on the ground of pious obligation, will not be 

recognized by any court after commencement of the Hindu Succession 

(Amendment) Act, 2004. 

The Committee opserves that the Hindu Undivided Family system is a· 

unique feature of the Indian society and the concept of pious obligation acts as 

a thread, which binds the family together and prevents it from disintegration. 

However, the Committee is conscious of the changing socio-economic scenario 

whereby nuclear families have become a viable alternative in the context of 

urbanization. Mobility of the population due to the needs of the present day, 

such as for education and employment, cannot be overlooked. The concept of 

joint family no longer involves joint residence. Similarly, the concept of pious 

obligation, whereby son, grandson and great grandson were responsible to 

fulfill their responsibilities towards the joint family, can be done away with. 

Instead, a much more practical concept would be to make all the primary heirs 

liable/ responsible to fulfill all such. duties. The Committee feels that section 
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6(I)( c), which states that daughter who have been made coparceners, will be 
' 

subject to the same liabilities in respect of the said coparcenary property, as 

that of a son, would take care of the concern of the Committee. 

Subject to above,!Clause 2 is adopted. 

Clause 3 of the Hindu Succession (Amendl!lent) Bill, 2004 

seeks to omit section 23 of the Hindu Succession Act, 1956. Section 23 of the 

Act reads as under: 

"Section 23. Special provision respecting dwelling houses: - Where a 

Hindu intestate has left surviving him or. her both male and female heirs 

specified in Class I of the Schedule and his or her property includes a dwelling 

house wholly occupied by members of his or her family, then, notwithstanding 

an~hing contained in this Act, the right of any such female heir to claim 

partition of the dwelling house shall not arise until the male heirs choose to 

. divide their respective shares therein; but the female heir shall be entitled to a 

right of residence therein: 

Provided that where such female heir is a daughter, she 

shall be entitled to a right of residence 'in the dwelling house only if she is 

unmarried or has been deserted by or has separated from her husband or is a 

widow." 

According to Mulla: 

"The object of the special provision is to prevent female 

heirs and, particularly a daughter of the intestate, from creating a situation in 
I 

which partition of the family house may entail a forced sale of it or otherwise 

cause hardship to the son or sons of the intestate where it may not be possible 

for the son or sons to buy off the share of the female heir who insists on actual 

partition of it .. .It would seem that the right of a female heir to demand partition 

may be deferred and remain in abeyance under this section till the lifetime of 

the male heirs enumerated in Class I of the Schedule or the last survivor of 

them, unless a partition of the dwelling house is sought by any one of them 
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before such time."78 

The Law Commission while exammmg the aforesaid 

section of the Act in its 174th Report, commented as below: 

. "Another apparent inequity under the Hindu Succession Act 

as per Section 23, is the provision denying a married daughter the right to 

residence in the parental home unless widowed, deserted or separated from her· 

husband and further denying any daughter the right to demand her share in the 

house if occupied by male family members. This right is not denied to a son. 

The main object of the section is said to be the primacy of the rights of the 

family against that of an individual by imposing a restriction on partition." 

The Law Commission, in its 174th Report, stated that once a daughter is 

made a coparcener on the same footing' as a son, her right as a coparcener 

should be real in spirit and content. To quote from the Report: 

"We are also of the view that Section 23 of the Hindu Succession Act, 

1956, which places restrictions on the daughter to claim partition of the 

dwelling house, should be deleted altogether. We recommend accordingly." 

The Committee feels that this amendment will remove one of the major 

anomalies in the inheritance rights, as propounded by the Hindu Succession 

Act, 1956. It will m~ke the daughters, who have been made coparceners in the 

joint Hindu family system, equal Claimant in respect of dwelling house. 

Objection has been raised in certain quarters that if the proposed amendment is 

enacted, it would give rise to fragmentation in the joint family property. The 

Committee feel that such apprehension is unfounded and endorses inequality 

between the sexes. If restriction on partition is to be imposed by giving primacy 

to the rights of the family, against that of an individual, it should be applicable 

to both the sons and daughters alike. Thus omission of the section 23 of the 

af~resaid Act is in keeping with the changing needs of the time. 

78 Mulla, Principles of Hindu Law, (edited by Satyajeet A. Desai), Butterworths, 2001, Vol II,· 
P450. 
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Clause 3 is adopted without any change. 

While deliberating on the Bill, the Committee considered the Principal 

Act, i.e., the Hindu Succession Act, 1956 and suggested modification to section 

4 (2) of the Act. 

This section states as below: 

"For the removal of doubts it is hereby declared that nothing contained 

in this Act shall be .deemed to affect the provisions of any law for the time 

being in force providing for prevention of fragmentation of the agricultural 

holdings or for the fixation of ceiling or for the devolution of tenancy rights in 

respect of such holding." 

One of the memoranda submitted to the Committee argued that 
l 

agricultural land is the most important form of rural property in India; and 

ensuring gender-equal rights in it is important, not only. for gender justice but 

also for economic and social advancement. 

The Committee feels that in the present day circumstances, where 

legislations have been undergoing progressive changes, there is. no need to 

retain this sub-section, which becomes a barrier in establishing gender equality. 

Keeping in view the above-mentioned facts, the Committee .recommends that 

Government may consider to incorporate this amendment in the present Bill, 

deleting section 4(2) from the original Act. 

2.4. The Hindu Succession (Amendment) Act 2005 

The Parliament on 29th August 2005 passed the Hindu Succession 

(Amendment) Bill giving Hindu women equal rights in inheritance of property, 

with Lok Sabha approving the legislation' by a voice vote. Rajya Sabha passed 

this Bill on 16th August 2005. 

Winding up a brief discussion on this landmark Bill, Law and Justice 

Minister H R Bhardwaj said it would remove gender bias· giving equal rights to 

daughters as sons have. He said since rights over agricultural land were part of 

the State subject, the Centre would soon write to State Governments in its 

endeavour to bring a consensus on the matter. 
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The major achievements of the Hindu Succession (Amendment) Act 

2005 are at least two major changes and some smaller ones. First, by deleting 

section 4(2) of the 1956 Hindu Succession Act, the 2005 amendment . has 

removed gender inequalities in the inheritance of agricultural land, and made 

Hindu women's land rights legally equal to men's across States. Before this, 

the inheritance of agricultural land was subject to State-level tenurial laws, 

which were ·highly gender unequal in six States -Delhi, Haryana, Himachal 

Pradesh, Jammu and Kashmir, Punjab and Uttar Pradesh. These inequalities 

adversely affected millions of women. We tend to forget how many women are 

farmers, critically dependent on agriculture for survival. 

Second, making daughters, especially married daughters, coparcener in 

joint family property is of. huge importance both economically and 

symbolically. Economically, it provides women security by giving them 

birthrights in joint family property that cannot be willed away by fathers. 

Symbolically, it signals. that daughters and sons are equally important members 

of the parental family. It undercuts the notion that after marriage the daughter 

belongs only to her husband's family. It creates apermanerit link with her 

parental family. This will enhance women's self-confidence and social worth. 

2.5. RESUME 

Despite the enactment of the Hindu Succession Act, 1956, establishing 

the inheritance right of women equally with men and abolishing life estate of 

female heirs, the retention of Mitakshara coparcenary Goint family) with its 

·attendant inequality between female and male heirs continues (Under this 
I 

system property rights Were given to male heirs only). That is, in the case of a 

joint family, a daughter gets only a smaller share than the son. While sharing of 

father's property between brother and sister is equal, the brother-in addition -

· is entitled to a share in the coparcenary from which the sister is excluded. 

Further, if the family owned a dwelling house, the daughter's right thereon is 

confined only to the right of residence. 

A very progressive development in this context is the enactment of the 
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Hindu Succession (Andhra Pradesh) Amendment Act, 1985. According to this 

law, the rights of the daughter are absolutely equal to that of the son even in 

cases of application of Mitakshara system. The rationale of the law has been 

explained in terms of Mitakshara system being violative of the fundamental 

right of equality before law, apart from leading to the pernicious dowry system. 

Actually five States amended the Hindu Succession Act, 1956. First 

Kerala abolished joint family property altogether, making the inheritance of all 

property, including land, equal for sons and daughters. Tamil Nadu, Karnataka, 
! 

Andhra Pradesh and Maharashtra followed, but they retained the Mitakshara 

coparcenary system, making only unmarried daughters coparceners. They left 

out married daughters and agricultural land. The Current Amendment, the 

Hindu Succession (Amendment) Act 2005, passed as a Central Government 

Act, will also benefit women in these four States in context of agricultural land 

and dwelling house. 



. Cliapter 3 

SUCCESSION UNDER, ISLAMIC LAW 

Islam has laid great emphasis on the. importance of property and wealth 

and has never considered wealth and welfare as an evil and filthy phenomenon. 

It has set many regulations and provisions for acquiring wealth and has laid 

down certain rules and limitations for its expenditure and distribution, never 
! 

considering it as the sole objective of human Jife or the fi1.1al goal of men's 

struggle. 

As a· matter of fact, wealth is given to a person to test his spiritual 

strength and his response to the fulfillment of his obligations towards other 
! ' . 

human beings. According to Muslim Law, after the attainment of majority a 

girl and her brother have equal rights to fulfill their material needs and manage 

their own affairs: They have similar rights to hold property, and dispose it of, 

as they desire. 1 

They are free to mortgage it, to give it on lease, or to bequeath it for 
.. 

their own be~efit. The Qpran says: "From what is left by parents and those 

nearest related, there is a share ·for men and a share for women, whether the 

property be small or large- a determinate share". 2 

In another Quranic verse, it is said: "God (thus) directs you as regards 

your children'.s (inheritance) to the male 1a portion equal to that of the two 

females: if only daughters, two or more, their share is two-thirds of the 

inheritance; if only one, her share is a half. And to his (the deceased) parents a 

sixth share of the inheritance to each, if he have a son, and, if no children, and 

the parents are the only heirs, the mother has the third: if the deceased left. 

brot~ers (or sisters), the mother has· a sixth. The distribution in all cases is, after 

1 Jafri Begum, Muslim Society in India, Kanishka Publishers, (First edition), P. 23-24. 
2 Holy Quran, Surah N, Verse 7. 
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the payment of legacies and debts; ye know not whether your parents or your 

children are nearest to you in benefit. These are settled portions ordained by 

God; and the God is All-knowing, Al-wise".3 

; It may be noted that when a Muslim dies intestate, his heirs' estate vests 
! . 

in his heirs and no one is charged with its distribution. There is yet another · 

view, that the estate of a deceased may be distributed, even if it is insolvent. 4 

Muslim jurists gave a great deal of importance to the laws of 

inheritance, and they were never tired of ~epeating the saying of the Prophet: 

. Learn the laws of inheritance, and teach them to the people; for they are one 

half of useful knowledge; and modern authors have admired the system for its 

utility.and formal excellence.5 

Tyabji says: The Muslim law. of inheritance has always ·been admired for 

its completeness as well as the success with which .it has achieved the 

ambitious aim of providing not merely for the selection of a single individual 

or. homogenous group of individuals, on whom the estate of the deceased 

should devolve by universal succession, but for adjusting the competitive. 

claims of all the nearest relations. As to the excellence of the system in a 

formal sense, Sir William Jones said: I am 1 strongly disposed to believe that no 
. . 

possible question could occur on the Muhammadan Law of succession which 

might not be rapidly and correctly answered. 6 

The Islamic law of inheritance is often considered an arbitrary scheme . 

based upon the whims of a Semitic deity. This is a superficial view. On a 

critical examination of the fabric. of the law, it will be found that the· law 

consists of two distinct elements: the customs of ancient Arabia and the rules 

lay down by the Quran and the Founder of Islam. The Quranic reform came as 

a superstructure upon the ancient· tribal law; it corrected many of the social and • 

economic inequalities then prevalent; and thus it is another illustration of the 

profound truth that the Quran is to be likeried to 'an amending aqt', rather than 

3 Holy Quran, Surah IV, Verse 11. 
4 Aqil Ahm.ad, Text Book of Mohammadan Law, pp 290-291. 
5 Asaf A.A.Fyzee, Outlines of Muhammadan Law, Oxford (Fourth edition), p.387. · 
6 Tyabji, Muslim Law, (Third edition), p.316. 
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an exhaustive Code. 

By the sprit of reform inculcated by the Prophet, the ingenuity of jurists 
I 

and the force of circumstances, the two distinct elements were welded together 

into a coherent and living organism; and yet, to borrow a phrase from equity, 

while the two streams flow in one channel, their waters do not mix and it is 

possible, even after centuries, to distinguish between them. It is therefore 

essential to try to understand these two systems, before analyzing the existing 

structure of the law. 

Taking a broad view, the Islamic scheme of inheritance discloses three 

peculiarities: 

(i) the Quran gives specific shares to certain individuals; 

(ii) the residue goes to agnatic heirs, tand failing them to uterine heirs; 
I' 

(iii) bequests are limited to one-third of the estate. 

The fundamental principles of the Muhammadan law of inheritance are 

well explained by that mastermind, Mahmood J., in the leading case on pre

emption, Go bind Dayal vs Inayatullah 7: 

I may observe that pre-emption is closely connected with the 
Muhammadan law of inheritance. That law was founded by the 
Prophet upon republican prinCiples, at a time when the modem 
democratic conception of equality and division of property was 
unknown even in the most advanced countries of Europe. It 
provides that, upon the death ofan. owner, his property is to be 
divided into numerous fractions, according to extremely rigid 
rules, so rigid as to practically exclude all power of testamentary 

· disposition, and to prevent ariy diversion of the property made 
even with the consent of the heirs, unless that consent is given 
after the owner's death, when the reason is, not that the testator 
had power to .defect the law of inheritance, but that the heirs, 
having become owners of that property, could deal with it as they 
liked, and could therefore · ratify the act. of their ancestor. No 
Muhammadan is a~lowed to make a vvill in favour of any of his 
heirs, and a bequest to a stranger is allowed only to the extent of 

. 8 
one-third of the property. · 

7 (1885) 7 All at pp 782-3. 
8 Supra NoS at pp. 388-389. 
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The Muhammadan law of succession is totally based on Pre-Islamic 

customary law of succession. It is based on the patriarchal form of family. 

Under Muhammadan law all properties devolve by succession, so the rights of 

heirs come into existence only on the death of the ancestor. The whole property 

vests in them. Some near cognates are buttressed side by side with agnates and 

a female also inherits property and she tak!es her share absolutely and without 

any restrictions. The law of succession is a unique aspect of Muhammedan law, 

though it is complicated and not easily understandable yet it is an interesting 

piece ofMuhammedan Law. 

The Sunni and Shia systems differ a lot in matters of succession. In Pre-
" 

Islamic. Customary law of succession some charges were introduced by the 

Prophet and this super-itrlposition of the principles on the customary law of. 

succession had led· to divergence of opinions among the Sunnis and Shias, 

resulting into the emergence of two different systems of succession. Generally,· 

the Sunni Law is l~d by the Hanafis because in India most of the Sunni are 
I 

-Hanafis, so we will discuss the Hanafis Law of inheritance. Before going to a 

_·detailed study of law of succession, it is necessary to go through the Pre

Islamic customary principles of succession as well as Isla~ic principles of 

successiOn. 

3.1. PRE-ISLAMIC CUSTOMARY PRINCIPLES OF SUCCESSION 
. . . l . . . . 

In the Pre-Islamic Arabia, the law of succession was based on the 
. . 

principle of agnatic preference and exclusion of females. Following were the 

principles ofPre-Islamic customary law of succession: -

(i) The nearest male agnate or agijates were entitled to succeed to a 
! 

deceased Muhammadan to the exclusion of remoter agnates. For 

example, if a Muhammadan died leaving behind a son and a son of a . 

-pre-deceased son, the son would. inherit the entire ·property totally 

excluding the son of a pre-deceased son (grand-son). 
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(ii) All females and cognates were excluded from inheritance. For 

example, a daughter or a sister, or a daughter's son or sister's son 

could not inherit the property of the deceased. 

(iii) The descendants were preferred over ascendants and ascendants over 

collaterals. For example, if a Muhammadan died leaving behind a 
. I . . 

son and father,. then the son (being the descendant) would inherit. 

Similarly in the presence of father (ascendant) brother (collateral) 

could not inherit. 

(i~) Only relations by blood .could, inherit excluding the relations by 

affinity. For example, the husband and the wife could not inherit 

each other. 

(v) Male agnates of equal degree could inherit equally taking equal 

shares. For example, if a Muhammadan died leaving behind four 

sons, all of them would get one-fourth of the property. 

. . . 

3.2. ISLAMIC PRINCIPLES OF SUCCESSION 

The Prophet introduced reforms in the Pre-Islamic customary principles 

of succession. Following were modified principles of succession reformed by 

Islamic law: -

(i) The ascendants, (parents and certain other ascendants) were allowed 

to inherit along with the descendants. For. example, if a 

Muhammadan died leaving. behind a son and a father, both would 

inherit. 

(ii) Females and cognates were also recognized as heirs. For example, 
I 

sisters, daughters and sons (daughters as well as daughter's sons 

were recognized as heirs. . · 

(iii) Relatives by affinitY were entitled ·to inherit For example, the 

husband and the wife could inherit to each other. 

(iv) 
I . 

The newly created heirs (known as sharers) such as females, agnates 

and relations by affinity, inherited the specified shares along with 

those heirs who were recognized under Pre-Islamic Customary· 
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Principles of Succession. After giving specified shares to the sharers, 

the residue was given to these customary heirs (known as 

residuarit~s). For example, if a Muhammadan died leaving behind a 

widow and four sons then the specified share of widow (being a 

sharer) is 1/8 and she would get 118 and theremaining 7/8 would be 

divided between the four sons equally, it means that each son would 

get 7/32 as a customary heir.9 

3.3. GENERAL PRINCIPLES OF INHERITANCE 

The Quran says:·. God hath thus commanded you concemmg your 

children. A male shall have as much as the share of two females but if they be 
. . 

females only and above two in number, they shall have two-thirds part ofwhat 

the deceased shall leave, and if there be but one, she shall have the half, and the 

parents of the. deceased shall have each of them a sixth part of what he shall 

leave, if he had a child; but if he have no child, and his parents be his heirs then 
. ' 

his mother shall have· the third . part and if he have brethren, his mother shall 

have a sixth part after the legacies,· which he shall bequeath, and· his debts be 

paid. Y e know not whether your parents or your children be of greater use unto 

you. Moreover, you may·Jlaim half of what your wives shall leave, if they have 

no issue; but if they have issue, then ye shall have the fourth part of what they 

shall leave, after the lega~ies which they shall bequeath and their debts be paid; 

they also shall have the fourth part of what ye shall leave in case ye have no 
! 

issue; but if ye have issue, then they shall have the eighth of what ye shall leave 

after the legacies which he shall bequeath and your debts be paid. And if a man 

· or woman's substance be inherited by a distant relation and he or she have a 

brother or sister, each of them two shall have a sixth part of the estate; but if 

there be more than this number they shall be equal sharers in the third part, 
' . 

after payment of the legacies· which shall be bequeathed, and the debts without 
I . . 

prejudice to the heirs. . 

9 Nishi Purohit, The Principles of Mohammedan Law, 2nd edition, pp.432-433.· 
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They will consult thee for thy decision in certain cases, say unto them. 

God; giveth you these determinations concerning the more remote degrees of 

kindred. If a man die with6ut issue and have a sister, she shall have the half of 

what he shall leave, and he shall be heir to her; in case she have no issue; but if 

there be two sisters, they shall have, between them, two third parts of what he 

shall leave; and if there be several both brothers and sisters, a male shall have 

as much as the portion of two females. 10 

It was. observed by the Privy Council in Murtaia Hussain Khan vs. 

Mohammad Ali Khan11 that the Quran did not sweep away t~e then existing 

laws of succession, but made a great number of amendments. The Sunnis and 

the Shias have differently interpreted those amendments. The Sunnis to some 

extent allow the principles of the pre-Islamic customs to stand, and they add or 
. I . . 

. I • 

alter those rules in the specific· manner mentioned in the Quran and by the 

Prophet: The Shias, on the other hand,.have deduced principles and fused these 

principles with the pre~existing customary.law~ In doing so.they have raised a. 
completely altered set ofrules .. · 

Both the Sunnis and the Shias are generally agreed on the principle by 

which the individuals . who are entitled to inheritance ·in the estate of the 

deceased can be distinguished from a numerous body ·of relations of the . 
. . 

deceased- that is, a distinction betWeen the inheriting and non-inheriting 

relations. Certain settled principles have emerged in making a distinction 

be~een the inheriting and non-inheriting relations. 12 

It is to be remembered that no court is permitted to recognize a line of 

succession unknown to Muslim law, unless it is amended by Parliament as has. 

been done in Pakistan by the Muslim Family Law Ordinance, 1961, where the 

arrangements made . by a deed of settlement were an · attempt to limit the 

succession of male heirs only to the exclusion of the female. heirs, it was held 

10 Holy Qurari, IV. 
II 33 All 532. . 
12 s:K.Mitra, Mahomedan Law,

1 
Second edition, p.58 .. 
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that the disposition in disguise created a 1line of succession unknown to the 

Muslim law and as such the deed was bad in the eye oflaw.13 

3.3. (i). PROPERTY 

The Muslim law makes no distinction between movable and immovable 

property for the purposes of inheritance. Only one distinction recognized by the 
I 

Shia law is that a childless widow is not entitled to a share in the land 

belonging to her husband. Land does not include buildings or trees standing on 

it; she is entitled to a share in the value of such buildings etc. 

Under Muslim law, there is no 'joint family property' or 'separate 

property'. Heirship does not necessarily go with membership of the family. A 

'member' of the family may not be an heir, and vice versa. The institution of 

joint family is a foreign concept in Muslim law. It is not contrary to law, 

however, ·for a Muslim adult male to hold assets and carry on business on 

behalf of other members of the family. Such practice is common ire Andhra 

Pradesh~ Such a case willlpe an instance of partnership (express or implied) and 

the adult will stand in fiduciary relationship to other members. Thus when it 

was found that two brothers had used for themselves the . goodwill of their 

father's firm after his death and also the shares of other members under their 

control entirely to their own advantage, it was held that they stood in· fiduciary 

relationship to the other members and the provisions (Section 23 and 28) of the 

Trusts Act applied to the two~ 14 

Joint family property not being recognized, the principle of survivorship 

is also not known to Muslim law. The heirs of the deceased take their shares· as 

tenapt in common, and not as joint tenants with rights of survivorship. They are 

separate co-sharers. Acquisitions by one member are not thrown in a common 

purse, nor debts incurred by one are to be shared by others. In case of a joint 
. . .. . 

business, the rules of partnership will apply and the partriership would 

13 Imam Saheb vs. Ameer Sahib, AIR 195 5 Mad 621. 
14 Mohd Abdul Rahim vs. MohdAbdul Hakim, AIR 1931 Mad 553. 
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terminate on the death of one of the partners, unless there is evidence to the 

contrary. 15 

3.3. (ii). PRINCIPLE OF REPRESENTATION 

Fyzee says that the word 'representation' has several meaning in law. 

For instance, we may speak of representation to the estate of a deceased man, 

and in this context we speak of 'personal representatives' Le., executors or 

administrators. The second meaning is the process whereby one person is said 

to 'represent' the share receivable by him through another person, who . was 

himself an heir. Here, we are concerned with this second meaning. 

The doctrine of representation (or, more properly . of Stirpital 

Succession), however, could be used in a limited way; that is, for deciding the 

quantum of the share of any given person, in case he is entitled to inherit. 

According to the Sunni Law, the expectant right of an heir-apparent 

cannot pass by succession to his heir, nor can it pass by bequest to a legatee 

under his will. According to the Shia Law, it does pass by succession in some 

cases. 16 

Macnaghten puts it thus: "The son of a person deceased shall not 

represent such person if he died before his father. He shall not stand in the 

same place as the deceas~d would have done had he been living, but shall be 

excluded from the inheritance, if he have a paternal uncle. For instance, A, B 

and C are grandfather, father and son respectively. The father B dies in the 

lifetime of the grandfather A. In this case the son C shall not take jure 
I 

representationis, but the estate will go to the other sons of A".17 

Permissive occupation even for a decade by the . children of a 

predeceased son of the deceased would not convert into a legal right to remain 

in their grandfather's property as only the surviving children and wife, if any, 

were the heirs of the deceased. 18 

15 Syed Khalid Rashid, Muslim,Law, Third edition, pp 308-309. 
16 Mulla, Principles ofMahomedan Law, 19th edition, p.37. 
17 Macnaghten, William H., Principles and Precedents of Moohummudan Law, (1825), p.2. 
18 Mohd Amirullah Khan vs. Mohd. Haku Mullah, (1999) 3 SCC 753. 
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To this extent there is no. difference between the Surini and the Shia 

Law. The concept of principle of.representation though totally alien in the 
. . ·. : . 

Sum;ti Law is ilot so in the Shia Law. A simple illustration will explain this 

position. The father F dies leaving three grandsons one by the eldest son and 
. . . . . . 

two by the other, as his only hdrs~ Under the Sunni Law each of them will 

inherit as a grandson and shall take one-third. They will take the inheritance per 

capita and not per stripes. ~ut under the Shia Law the grandson by the eldest 
I 

son will get his father's half share while the two grandsons by the other son 

will get a quarter each, dividing equally the moiety assigned to their father. 

Fyzee calls it stripital succession and observes, "It is therefore submitted that 

'representation' as an explanatory term can and should be avoided". 19 
· 

. . 

So, for the limited purpose of calculating the share of each heir, the Shia 
. . . 

law ·accepts the principle of representation as a cardinal principle· throughout. 
. . I . . . . 

Accordingly, the descendants (or ascendants) of a pre-deceased son, if they are 

heir, take the portion, which he, if living, would have taken, and in that. sense 

represent the son. (The same principle applies to the descendants of daughter, 

brother, sister or aunt). 

In Sunni law, even this limited meaning of the term 'representation' is 

not accepted. The division among them would be per capita and not per stripes. 

The right of representation, l;towever, is recognized to a limited extent to the 

succession of the cognates. For example, half-sisters and brothers on the 

mother's side, when they do succeed, take the mother's share. There are some 
' 

other instances of the sam~ kind. 20 

. . . 

Recently, J.N.D. Ariderson has criticized the rule against representations 

as causing much hardship. He says that this rule is of pre-Quranic origin. The 

reason why this rule was not over-ruled by the Prophet was that he himself was 

debarred from succeeding to his grandfather. Thus, in order that he niight not 

be suspected of personal bias or motives, he did not change the rule. This 

argument of Prof. Anderson is not, however, convmcmg. There were many 

19 Supra No.5 at p.451. 
20 Ameer Ali, Syed, Mahommedan Law, Vol. II, Fifth edition, p.35. 
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things which the Prophet did, even at the cost of being assumed biased, 
' 

provided he once became guided or convinced that the thing was for the good. 

In fact, the more plausible reason behind the survival of the rule against 

representation seems to be the fact that the law of inheritance in Islam is very 

much connected with the provisions of wills and gifts, and a defect in one may 

be corrected by another. Thus, a person who has been adversely affected by 

this 'rule may be compensated by a gift or bequest. But there may arise 
! 

situations in which the execution of a gift or will may not be possible. In such 

cases, the rule against representation may really cause hardship. Take the 

example of a grandfather who dies suddenly as a result of heart collapse, so 

common these days~ and could not find tim~ to make a gift or bequest in favour 

of a son of his .pre-deceased son. According to Muslim law, the son of a pre

deceased son gets nothing of his grandfather's estate. Now, the grandson is 

wholly dependant upon the mercy of other relatives who have inherited. If they 

chose to ignore him, the grandson .could do nothing. In such cases there is a 

need ofref~rm.21 

3.3. (iii). NEARER IN DEGREE EXCLUDES THE MORE REMOTE 

Within the limits of each class of heirs, an heir nearer in blood excludes 

the more remote. Both schools, though really covered by the former, recognize 

this rule, but there is great divergence as to the mode of its application in 

consequence of the difference in the classification of heirs. For example, the 

Sunni group the heirs under two heads, viz. agnates and cognates; the agnates 

and cognates are again respectively subdivided into descendants, ascendants 

and. collaterals. The object of this division and subdivision is to indicate the 

orde;r of succession, and the rule applies to each class of heirs, but not to the 

heirs of the different classes. For instance, a son will take in preference to a 

son's SOD; both being the first class of heirs; but a son's SOD Will take the 

residue in preference to the father; although the latter is nearer than the former, 

because the father is included in the second class of heirs. 
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' Similarly, the Shias divide the heirs into three classes without the 
I 
' 

distinction between agnates and· cognates .. Each of these classes is subdivided 

into two branches; the above rule applies to the heirs of the different classes, 

but not to heirs of the two branches of the same class. For instance, the parents 

and descendants fro'm the first class and (sic) are its two branches; accordingly, 
. l 

a great grandson, although he wil~ not exclude the father, will take in 

preference to the grandfather or brother notwithstanding that these are nearer in 

kinship, for they belong to different classes. Similarly, a grandfather cannot 

exclude a brother's grandson, for they belong to different branches of the same 

class. Thus the rule must be understood to be subject in its application to the 
' 

classification of heirs; in ~hich respect only there is a distinction between the 

two schools ... the Sunnis prefer the nearer in degree to the niore remote, in the 

succession of male agnates only, whilst the Shias apply the rule of nearness or 

propinquity to all classes without distinction of class or sex. If a person dies 

leaving behind him . a brother's son and a brother's grandson, and his own 

daughter's son,·--- among the Sunnis, the brother's son being a male agnate and 

nearer to the deceased: than· the brother's grandson, takes the inheritance in . 

preference to the others; whilst among the Shias the daughter's son, being 

nearer in blood, would exclude the others.22 

3.3. (iv). SPES SUCCESSIONIS NOT RECOGNISED 

·The right of an heir-apparent comes into existence for the_· first time on 
. . 

the death of the ancestor, and until then his right to succeed is· riothing more 

than a mere spes successionis. The Muslim Law "does not recognize any ... 

interest expectant on the death of another 1 and till that death occurs which by 

force of that law gives birth to the rights as heir in the person entitled· to it 

according to the rules of succession, he possesses no right at all". 23 

As such, when a son sued the donee in whose favour a gift was made by 

the father alleging that gift was procured by undue influence must be dismissed 

21 Supre no 15 at 313-14. 
22 Ibid. 
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if the suit was filed during the lifetime of the donor. In this case the son had no 

cause of action during the lifetime of his father. But the gift may be liable to be 

set aside if the suit is brought after th~ donor's death. 24 

3.3. (v). LIFE-ESTATE .ND VESTED R~MAINDER 

A 'life-estate' implies the transfer of the corpus of the property to a 

person with certain limitations as to its use and alienation by the transferee. 

Under the Hindu Law, as it stood before the Hindu Succession Act, 1956, the 

female heirs enjoyed life-estate in the prQperties, which had developed upon 

them.. The matter was even worse before 1937. Unlike the old Hindu Law, 

Muslim female gets absolute right in the property, which she inherits. The . 

question is whether a Muslim by a deed can create a life-estate. The Privy 

Council has held that life-estate is unknown to Muhammedan Law as 

administered in India. 25 

Earlier26 also the Privy Council has ·held that the Muhammedan Law, 

pure and simple, does not recognize vested estates in remainder. In other 

words, whilst the property is in the hands of the owner, his heirs have no vested 

reversionary interest in it, such as would be assignable or pass to their heirs by 

right of inheritance. 

But there is nothing in the Muhammedan Law to prevent an arrangement 

to the effect that A should have a life-interest in a particular property, or that an 

estate should be vested in him or her for life, and that upon his or her decease it 

should devolve upon A's heirs or any particular person or persons by way of a 

remainder. In fact, such family settlements are recommended under the head of 
! . . 

tawris in order to prevent family disputes. An arrangement 9f this nature was 

recognized by the Judicial Committee in the case Khl1Jafeh Solehman vs. 

Nawab Sir Salimulla Bahadur. 27 

23 Hasan Ali vs; Nazo ( 1889) 11 All 456. 
24 Kurrutulain vs. Nazhat-ud-dowla (1905) 33 Cal116. 
25 Sardar W awazish Ali vs. Sardar Ali Raza Khan, AIR 1948 PC 134. 
26 Abdul Wahid Khan vs. Mussumat Nurum Bibi (1885) (lA) 91. 
27 (1922) 49 lA 153. 
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Coming to the question of creating a life-estate by a gift it is to be 

remembered that both the corpus and the usufruct can be the subject matter of 

gift. Hence the gift may be in respect of the thing itself, but also in respect its 

use, benefit, produce or profits. For instance, the right to reside in a house, the 

right to fish in a stream, the right to take the produce of a garden, etc. 

"Therefore, according to Muhammedan Law as received in India, you 

can make a gift of the corpus; this is called hiba. Or you may make a gift of the 

usufruct; this can be done by the rules as to ariya, wasiyyat bil-manafi, 

tazwrithi and in various other ways. A life-interest may therefore be considered 

as a transfer of the usufruct for a well-defined period".28 

In Ainjad Khan vs. Ashraf Khan29 this 'issues was raised in an acute 

form. The deed described the transaction as a gift without consideration. It 
I 

recited that the donee and the heirs of the donor had consented. By it the donor 

gave to his wife his entire property as to one-third with power to alienate and 

"as to the rest she shall not possess any power of alienation but she shall 

remain in possession thereof for her lifetime. After the death of the donee the 

entire property gifted_ away by this document shall revert to the donor's 

collaterals". On the question whether the interest given in the one.,. third was an 
I . . . 

absolute interest or was only a life interest plus a power to alienate, the Judicial 

Committee took the latter view. Their Lordships decided the case by asking, as 
. . -

matter of construction of the deed, what was the subject matter of the gift? Was 

it merely a life interest in the property toge~her with a power of alienation over 

one-third thereof? Or was it an absolute interest in the property coupled with an 

inconsistent condition? Holding on the construction of the deed that the subject 

· matter of the gift was a life interest only (together with the power of alienation 

as to one-third) they dismissed the appeal of the donee's heir: the gift of a life

estate was not given the effect of an absolute estate. On the argument that a 
1 • • • 

life:.estate could not be crtpated by gift inter vivos their Lordships expressed no 

28 Supra No. 5 at 246. 
29 (1929) 56 lA 213 affirming AIR 1925 Oudh 568. 

I 
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opinion, holding that, if right, it would only mean that the donee took nothing 

by the gift-a result that woul.d carry no benefit to her heir. 30 

I 

3.3. (vi). VESTED INHERITANCE 

A 'vested inheritance' is the share, which vests in an heir at the moment 

of the ancestor's death. If the heir dies qefore .distribution, the share of -the 
I 

-inheritance, which has vested in him, will pass to such persons, as are his heirs 

at the time of his death. The shares therefore are to be determined at each death. 

A dies leaving a son B, and a daughter C. B dies before the estate of A is 

distributed leaving a son D. In this case, on the death of A, two-thirds of the 

inheritance vests in B, and one.,.third vests in C. On distribution or'A's ·estate, 

after B's death the two-thirds which vested in B must be allotted to his son D. 

Macnaghten explains this principle in the following way: 

"where a person dies and leaves heirs, some ofwhom_die prior to 
any distribution of the. estate, the rule is that the property of the 
first deceased must be apportioned among his several heirs living 
at the time of his death, and it must be. supposed that they 
received their respective shares accordingly . 

. The same process . must be observed with reference to the 
property of the ·second deceased, with this difference, that the 
proportion must be ascertained between the number of. shares to 
which the second deceased was entitled at the first distribution, 
and the number into which it is requisite to distribute his estate to 
satisfy all the heirs."31 

. · 

I 

3.3. (vii). SUCCESSION TO DECEASED (MURDERED). 

A person causing the death of another, under the Sunni Law, cannqt 
. . 

inherit to the latter, no matter whether the person is killed intentionally or by 

accident. But under the Shia Law, homicide is not a bar to succession unless 
. . . I 

the death was caused intentionally. 

An act, however, committed by an infant or an insane person which 

causes death, does not exclude such infant or such insane person from 

succeeding to the estate of the deceased. Or, if a person were to kill another in 

30 Supra no 14 at 39. 
31 Sup~a no 15 at 21. 
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justifiable war, or when inflicting punishment under the direction of the law, 

such person would not be excluded from the inheritance of the person killed. 

Being the indirect cause of a person's death without any intention is not a 

sufficient ground for excluding from his inheritance, as for instance, when a 

person has dug a well into which· another falls, or placed a stone on the road 
' 

against which he stumbles, and is killed in consequence. 

In other words, any act committed by one person which causes the death 

of another leads to the forfeiture by the former of his right of inheritance to the 

latter, if the act is such as would render him punishable under the law32 

As under Islamic Law-those who! are entirely excluded by reason of 

persmial disqualification do not exclude other heirs-

An heir incapable of inheriting by reason of homicide though considered · 

as non-existing does not exclude others from inheritance. For 'instance, A dies 

leaving a son B and a grandson C by B and a brother D. B has caused the death 
. . 

of A. As such, he will be totally excluded as if he were dead. The inheritance 

will open between the grkndson C and the brother D. C will succeed to the 

. whole estate, D being a remote heir. 

3.3. (viii). POSTHUMOUS CHILD AND PARENTAGE 

When a Muslim dies leaving a widow; she is prohibited from marrying 
. I . 

before the expiration of four months and ten days. This is called the iddat or 

probation of widowhood, and is prescribed for discovering whether she is 

enciente or not. If she is, her probation will not terminate until she is delivered. 

If a child were born within the ordinary period of gestation he or she would 

succeed to its father. 

' Regarding the period of gestation, Islamic Law ordains that-. · 
. I . . 

1. A child born within six months of the marriage is illegitimate, unless the 

father acknowledges it. 

2. A child born after six months ofthe marriage is legitimate, unless the 

father disclahns it. 
I 

3. A child born after the termination of marriage is legitimate if born-
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Within 10 lunar months-. in Shiite Law; 

Within 2 lunar years--- in Hanafi Law; and 

Within 4 lunar years-'-- in Shafii or Maliki Law. 

In the Islamic Law there cannot be any legitimation, when the father 

acknowledges the child to be his own, it is deemed to be a declaration of· 

legitimacy and not of legitimation. 

The presumption of legitimacy depending upon the time of birth. as 

ordained in the Islamic Law must be deemed to ·have been altered by Section 
I 

112 of the Evidence Act The provisions of the said Act bind the Muslims and 

non-Muslims·alike.33
. 

Section 112 of the Evidence Act runs as follows-

Birth during· marriage, conclusive proof of legitimacy--- The fact that 
. I . . 

any person was boni during the continuance· of. a valid marriage between his 

mother and any man, or within two hundred and eighty· days after its 

dissolution, the mother remaining unmarried, shall be conclusive proof that he 

is the legitimate son. of that man, unless it can be shown that the parties to the 

marriage had no access to each other at any. time when he could have been 

begotten, I 

Mere disclaimer ofthepaternity by a Muslim husband~is not enough that 

the child born out of lawful wedlock is not his child. Section ·112 raises a 
. . . . . 

conclusive presumption that a child born during the continuance of a valid 

marriage between his mother and any man is the legitimate son of that man, 

and this conclusive presumption . can only be rebutted i_f it is shown that the 

parties to the marriage had no access to each other at any. time when he could 

have been begotten. 34 

The period of gestation, under section 112 of the Evidence Act is 280 

days,; but this period is a varyjng period. The case of shortest gestation is that of 

a wife who gave birth after a period of 17 4 days when her husband returned to 

32 Supra no. 18 at 191-2. 
33 Mt. Rahim Bibi vs. Chiragh Din, AIR 1930 Lah 97. 
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her, Held that there was no ground for holding that the child was illegitimate.35 

The Supreme Court also held on the same line that--- giving birth to a viable 

child after 28 weeks' duration of pregnancy is not biologically an improbable 

or impossible event. 36 
! 

Conversely, where the paternity of a child, that is, his legitimate descent 

from his father cannot be proved by establishing a marriage between his 

parents at the time of his conception or · birth, the Muhammedan Law 
I 

recognizes 'acknowledgement' as a method whereby such marriage and 

legitimate descent can be established as a matter of substantive law for 

purposes of inheritance. The acknowledgment, however, . must be of a 

legitimate sonship. 37
. 

As the· question of inheritance of a posthumous child may be linked up 
I , . , 

with the question of his qr her paternity, the law relating to acknowledgment 

becomes important. Parentage can be established in Islam in one' of the two 

ways only---

(i) by birth during a regular or irregular marriage; or 

(ii) by acknowledgement. 

Now the question comes up how the inheritance of a posthumous child 

will be determined. If a child, unless found to be illegitimate or not of the 

deceased, is born, it would succeed to its father and in the matter of inheritance . · 

of its father's property the legal fiction is that the child was born immediately 

before the death of its father. But when the child is born dead it does not 

inherit, and there is no otlier legal effect or consequence, provided no. violence 

has been done to the mother. . 

3.3. (ix). ILLEGITIMATE CHILD 

A bastard is considered to be the son of his mother only. He has no 

father; as such neither he inherits from 'father' (the husband of his mother) nor 

34 Ammatieyee vs. Kumarsen, AIR 1967 SC 569. 
35 Clarke vs. Clarke, (1939) 2 AllER 59. 
36 Duktar vs. Farooq, 1987 Cr LJ 849. 
37 Supra No 18 at 220. 
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the 'father' iriherits from him. The rec~procal right of inheritance. exists 

between him and his maternal relations and his mother. They are also his 

residuary heirs. Of course his other descendants are his/ her spouse, and his 

descendants, except his father and the latter's relations. 

An illegitimate child, in Hanafi Law, cannot inherit from the father, but 

he or she may . inherit from the mother and its relations and they also inherit 

from such child. Thus, w4ere a Hanafi woman dies leaving an illegitimate son 

of her sister and her husbanc\, in Bafata vs. Bilaibi Khanum38 it was held that 

the husband will take Y2 and the sister's son, thmigh illegitimate, will take the 

other half as a distant kinsman, being related to the deceased through her 

mother. 

In Rahamat-Ullah vs. Maqsood Ahmacf9
, it was held that an illegitimate 

son couldn't inherit from the legitimate son of the same mother. This decision· 

rests on the principle that the "mother's relations" do not include her relations 

by a subsequent marriage. Following this logic it can be said that the "mother's 

relations" do not also include her relations by a previous marriage. 

On the question of 1inheritance by or. from an illegitimate child, the Shia 

Law is altogether different· from the Hanafi Law. Under this School, an 

illegitimate child does not inherit at all, not even from his mother or her 

relations. They also do not inherit from the illegitimate child. 

3.3. (x). MISSING PERSON-THE MAFKUD. 

A majkud is a person regarding whom it is not known whether he is . 

~ead or alive. In Islam the law relating to a majkud has been exhaustively dealt 

with so as to solve diverse problems. 

Ameer Ali observes· that there is great difference of opinion as to the 
I . . 

period during which the share of a missing person.should be held for him; some 

have fixed 90 years, others 70, whilst 'modems' generally have fixed 60 years. 

But the recognized rule as laid down in the Fath-ul-kadi is that the Judge may 

38 (1903) 30 Cal683. 
39 AIR 1952 All640. 
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give any direction having regard to the circumstances of the particular case, as 

to the probability of the missing person's death, and the period for which the 

partition should be deiayed. 40 

At this juncture, it may be submitted that --- modem authorities hold the 

view that . these rules have now beconie obsolete, and the presumptions 

contained inthe Indian Evidence Act, sections 107 and 108 apply. Section 107 

runs as-"when the question is whether a man is alive or dead, and it is shown 

that he was alive within thirty years, the burden of proving that he is dead is on 

the who affirms it." 

Section 108 then provides "that when the question is whether a man is 
I 

alive or de~d, .and it is proved that he has not been heard of for seven years by 

. those who would naturally have heard of him if he had been alive, the burden 

of proving that he is alive is shifted to the person who affirms it." 

Section 107 deals with the presuril~tion of continuance of life. Section 

108 deals with the presumption of death. Both these sections must be read 

together ·because section ·1 08 is virtually a proviso to the rule contained in 

section 107, a~d both constitute one rule when read together.41 
. 

Sections 107and 108 cannot totally abolish the Muslim Personal Law. 

The cumulative effect. of the Islamic Law and the provisions of the Indian 

Evidence Act would be th~t on the expiry of the period of seven years the right 

to succeed him will accrue from that date and not from the time when he has 

disappeared. 

When a person dies leaving certain heirs, one of who is missing the 

division would be made after excluding tb.e share of the missing person. For 

example, if a man dies leaving two daughters, a son who. is missing arid the son 

of a predeceased son, the daughters will get one-fourth each, a moiety will be. 

kept in trust for the missing person. 

40 Supra no 18 at 92-96. 
41 State vs. Eachan Singh, AIR 1956 Punj 1232. 
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3.3. (xi). APOSTASY 

Under the pure Islamic Law, an apostate, (non-Mohammedan) is not 

entitled to inherit the property from a deceased Mohammedan. In India, the 

position is different. Section 3 of the Caste Disabilities Removal Act, 1850, 
I 

removed this disability. A non-Mohammedan is entitled .to inherit in the 

property of a deceased Mohammedan whose heir he is, but his non

Mohammedan descendants will not be entitled to inherit the property of a 

deceased Mohammedan.42 For example, if a Mohammedan, M dies leaving 
I . . 

behind a son S who has renounced Islam, two grandsons S 1 and 82 who are 

born to S after renunciation of Islam. In the case, S would inherit to his specific 

share in the property of M but S's sons 81 and 82 would not inherit in the 

property ofM because they are non-Mohammedan descendants of an apostate. 
. . 

Here, one point· may be noted that ·Mohammedan Law governs the 
' 

inheritance to the property of a convert to . Islam and his heirs would inherit 

acc~rdingly. 43 

3.3. (xii). SLAVERY 

The status of slavery is a bar to suecession under the Sunni as well as 

under the Shia Law. Under the Shia Law, if a person dies leaving no other heir 

but a bondsman, his property is to be sold, and the proceeds applied to the 

emancipation of the slave. But when he dies leaving one heir free and another a 

slave, the whole would go to the one who is free, though he may be more 

remote, to the exclusion of the bmidsman though he be nearer to the deceased. 

Both the Sunni and Shial laws accept this· principle. But the Sunnis do not 

recognize the principle ·of selling the property for utilization of the sale 

proceeds for the emancipation of the slaves. They hold that under the· 

circumstance the inheritance escheats to the Bait-ul-Mal. 

42 Sundarmalvs. Ammenal, AIR 1927 Mad 72. 
43 Baikhatija vs. Karimbhai, AIR 1974 Guj 4 (7), Chandra Shekharappa vs. Government of 
Mysore, AIR 1955 Mys 26. 
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As the status of slavery does not exist in India (concept of Slavery 

obsolete by the Act V of 1843), this rule of Muslim Law has only an 
I 

antiquarian interest. 

3.3. (xiii). DOCTRINE OF EXCLUSION: PERSON EXCLUDED MAY 

EXCLUDE OTHERS 

Both under Shia and Sunni systems, every person is entitled to inherit, unless 

there is something to exclude him. A child in the womb is regarded as a living person 
! 

provided he is born alive. 

The doctrine of exclusion rests on a set of the following three rules:-

(i) Rule 1- a person who is related to the propositus through another is 

excluded by the presence of the later. 
l 

(ii) Rule 2- within the limits of each class of heirs, an heir nearer in 

·blood excludes the more remote. 

(iii) Rule 3- a person excluded may exclude others. 

There are several causes, which debar a person from succeeding to the 

estate of the propositus nptwithstanding that he may stand to the deceased in 

the relation of an inheriting kinsman. Exclusion is said to be of two kinds

partial and total. The former, though called exclusion, is in reality a reduction. 

of the share receivable by one heir from the fact of co-existence with another 

heir. 

The third rule contemplates total exClusion and that too by a person who 

himself is excluded. For instance, a Sunni Mohammedan dies leaving father, 

father's mother and mother's mother's mother. The father excludes Father's 

mother. She again excludes the mother's mother's mother. But if the deceased 

had not left the father's mother, the mother's mother's mother: would have 
' . 

taken 1/6, for being a true maternal grandmother, she is not excluded by the 

father. Let us take another example; A Sunni Muslim dies leaving mother, two 

. sisters and father. The mother takes 1/6 because there are two sisters. But tlie · 

father who takes 5/6 as the residuary excludes the sisters. 
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In the application of the Rules of Exclusion the Sunnis and Shias do not 

always see eye to eye an~ the application of these Rules in different schools 

may be .better illustrated with reference to the Sunni and Shia Laws of 

succession. The circumstances, which tend to exclude a person from 

inheritance either wholly or partially rest on the fact of his or her co-existing 

with some other preferentially entitled. The death of the later would remove the 

cause of exclusion. 

3.3. (iv). THEORY OF PROPINQUITY 

Propinquity means nearness in blood. In ·determining the preferential 

claims of the heirs, the Sliias adopt the principle of consanguinity, and ignore 

those of agency. They prefer the nearest kinsmen to those more remote. The 

Sunnis, on the other hand, fully· recognize the distinction between·agnates and 

cognates. They treat the cognates as "distant kindred", who are neither sharers 

· nor residuaries. The theory of propinquity 1s fully recognized by the Shias, but 

partially by the Sunnis. 

3.4. HANAFI LAW OF INHERITANCE 

There are two schools of Muslim law, namely, the Sunni and the Shia. 

This· division is based on political reasons. We have seen earlier that according 
I . 

to the Shias the breach was due. to Ayesha, one of the wido~s of Mahommed 

who had procured the election of her own· father Abu Bakr as Caliph instead of 

Ali who was the first disciple, cousin and son-in-law and also beloved 

companion of Prophet Mahommed. The Shias accordingly advocated that the 
I 

successionto Caliphate should be in the Prophet's own family or according to 

his nominees. They rejected the Sunni doctrine that the succession should 

devolve by election, determined by the votes of the jamaat. The Shias, 

therefore, do not recognize the first three Caliphs, viz., Abu Bakr, Umar and 

Usman whom they regard as usurpers. According to Sunnis, on the other hand, · 

they' were beloved of the ~rophet. 
. . I 
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The Sunnis are sub-divided into-(1) Hanafis, (2) Malikis, (3) Shafeis 

and (4) Hanbalis. The Shias have three sub-sects - (1) Asna-Ashariyas or 

Imamias, (2) Ismailias, and (3) Zaidias. 

The development of four Sunni Schools is an important event that took 

plac~ during this century. Imam Malik extensively used reasoning in 

combination with traditiorL Abu Hanifa. seems to be the sort of a "Theoretical 

Systematizer" who achieved considerable progress in technical legal thought. A 

high degree of reasoning, often somewhat ruthless and unbalanced, with little 

regard for practice, is typical of Abu Hanifa's legal thought as a whole. 

Majority of Muslims in India are H~Q.afis; whose founder was the Great 

Imam Abu Hanifa. The main features· of this School are: 

( 1) Less reliance on Traditions unless their authority is beyond any doubt; 

(2) Greater reliance on Qiyas; 

(3) A little extension of the scope ofljma; and 

(4) Evolving the doctrine of Istihsan, i.e.,· applying a rule of law as the 
. I 

special circumstances required 

Among the famous disciplesofAbu Hanifa were: Abu Yusuf and Imam 

Muhamniad. Through them t~e Hanafi School spread to fame. This School is 

followed in Syria,· Lebanon, Turkey, E9Ypt, Afghanistan,. Pakistan, India, 

China, etc. Its adherents constitute more than one-third of the Muslims of the 

world.44 

The Hanafis allow the . framework or principles . of, the pre-Islamic 

customs to stand; they develop or alter those rules in the specific .manner 

mentioned . in the Quran, and by the Prophet. The Hanafis interpret the 
; 

principles of customary la~ and Islamic law. in such a manner as to blend them 

together in a harmonious manner; the customary heirs are not deprived of their 

right of inheritance irt the estate of the deceased, but only a portion out of the 

estate is taken out and given to the heirs enumerated in the Quran. This means 

that the basic structure of customary succession viz., the rule of agnatic 

preference, is retained--- the agnates are still preferred over cognates. The 
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Quranic succession takes the agnatic principles further by recognizing the right 

of female agnates. Thus, if there is a female agnate (as specified in the Quran) 

nearer to a male agnate (as specified under the customary law), then, by virtue 
I 

of nearness of her claim to take a share in the estate of the deceased, she is 

allowed to take a share. But thereby, the male agnate is not deprived of a share . 

in the inheritance. The female heir takes her specified share, and male agnate 

takes the residue. Or where the female agnate and the male agnate are equally 

near to the deceased, then the male heir takes twice the share of the female heir. 

It is submitted that this principle applies not only to female agnates but also to 

male agnates (i.e., those heirs who are made heirs by the ·Quran), and it is 

wrong to generalize that the male heir as such always takes double share of a 

female heir. Thus, uterine brother and father as sharers do not take more than 

the ute~ine sister and mother respectively. It should also be noticed that most of 

the newly created heirs (i.e., those specified by the Quran) are the near blood 

relations of the deceased who were ignored in the customary law. 

Under any law of intestate succession, two questions, that arise, are: (i) 

who are the heirs of the deceased, and (ii) to what share the heirs are entitled. 

Han~fi jurists divide heirs into seven classes, the three principal and the four 

subsidiary classes. 45 

Principal· classes: 

(i) Quranic Heirs dhawul-furud (Sharers); 

(ii) Agnatic Heirs asabat (Residuaries); 
. I 

(iii) ·Uterine Heirs dhawul-arham (Distant Kindred). 

Subsidiary classes: 

(iv) The successor by contract; 

(v) The Acknowledged kinsman; 

(vi) The Sole Legatee; 

(vii) The State, by Escheat. 

44 Supra no 15 at 18. 
45 Fyzee, 397. 

I . 
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The first step in the distribution of the estate of a deceased Mahomedan 

after payment of his funeral· expenses, debts and legacies, is to allot their 

respective shares to such of the relations as. belong to the class of sharers and 

are entitled to share. The next step is to divide the residue, if any, among such 

of the residuaries as · are entitled to the residue. If there are no sharers, the 

residuaries will succeed to the whole inheritance. If there be neither sharers nor 

residuaries, the inheritance will be divided among such of the distant kindred as 

are entitled to succeed thereto. The distant kindred are not entitled to succeed 

so long as there is any heir belonging to the class of sharers or residuaries. But · 

there is one case in which distant kindred will inherit with a sharer, and that is 

where the sharer is the wife or husband of the deceased. 46 

In the absence of a member of the three principal classes (i.e., Quranic, 

Agnatic and Uterine heir~) the right of inheritance devolves upon subsidiary 

heirs, among whom each class excludes the next. 

Successor by contract is a person whose right of inheritance is based 
I 

on a contract with the deceased in consideration of an undertaking given by 

him to pay any fine or ransom. Fyzee says that it is merely of antiquarian 

interest, because compensation for criminal offences is not payable in India. . 

Acknowledged kinsman is a person of unknown descent in whose 

favour the deceased has made an acknowledgment of Kinship, not through 

himself, but through another. Consequently, a man may acknowledge another 
I 

as his brother (descendant of father), or uncle (descendant of grandfather), but 

· not as his son. 

Universal legatee-In the absence of three classes of Principal heirs 

and the above-described classes of two Subsidiary heirs, a person is entitled to 
! . 

bequeath the whole of his estate to any person, who is called the Universal 

legatee. 

46 Mulla, Principles of Mohammedan Law, 84. 
I 
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The State, by escheat-In the absence of either Principal or Subsidiary 

heirs, or a will, the whole of a estate of a deceased would escheat to the 

Government. 47 

3.4. (i). QURANIC HEIRS 

They are person whose shares have been specified by the Quran. They 

are entitled to receive a fixed share allotted to them in a certain order of 

preference and mode of succession. The sharers are twelve in number. 

Two of the close legal heirs of every deceased person are invariably 

regarded as his or her Quranic heirs - the mother and the surviving spouse. 

Seven other. female relatives of the deceased may be regarded as 

Quranic heirs in some -prescribed circumstances. These are the mother's 

mother, the father's mother, daughter, son's daughter, and sister- full, half and 

·uterine. 

Three male relatives of the deceased may be regarded as . Quranic heirs 

in sonie prescribed circumstances. These are the father, father's father and 

uterine brother. 
l 

Among the twelve Quranic heirs, notably, as many as nine are women. 

After the paytl).ent of funeral expenses, debts and legacies, the first step 

is to ascertain which of. the surviving relations belong to the class of sharers 

and whiCh again are entitled to a share of the inheritance and then to proceed to 
I 

assign their respective shares. 

A. Surviving spouse: -

1. Husband-A surviving husband invariably inherits from his deceased wife. 

His share is Y4 of her heritable estate, when there is a child or child of a son 

how low so ever; Y2 when no child or child of a son how low so ever.· 

2. Wife-A surviving wif~ invariably inherits from her deceased husband and 
' ' ' 

gets Y4 of his heritable estate ifhe has not left a child or son's or grandson's 
' ' ' . - . . 

child; if he has -she gets 1/8. If, exceptionally, a person has left behind two 

wives they have to share this entitlement equally. 

47 Supra note 15 at 320. 
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B. Parents: -

1. Father-. Father will-be a·Quranic heir if the deceased has left behind a child_· 

or son's or grandson's child, and get 1/6 - if not he will be a non-Quranic heir 

placed in the class of agnates or residuaries. 

2. Mother-- Her share is 1/6 

(a) when there is a child or child of a son how low so ever, or 

(b) when there are two or more brothers or sisters, or even one brother and 

one sister, whether full, consanguine or uterine. 

It is 1/3 when no child or child or a son.how low so ever and not more 

than one brother or sister, if any; but if there is also wife or husband and the 
I . 

father, then only 113 of what remains after deducting the. wife's husband's 

share. 

C. Grandparents:-· 

1. Maternal Grandmother-In the absence of the mother of the deceased the 

maternal grandmother or her mother will inherit and get 1/6 - even where the 

father of the deceased is. alive. 

2. Paternal Grandmother-The paternal grandmother of the deceased will 

inherit only in the absence of both parents of the deceased and get 1/6. In her 

absence the paternal gran~father' s mother may take her position. 

If. there are two · o:r more grandmothers of the deceased - whether 

maternal or paternal - entitled to inherit, their joint share will b~ 1/6, which 

they will share equally. 

3. · Paternal Grandfather-In the absence , of the father of the deceased the 

paternal grandfather or great-grandfather, will inherit as a Quranic heir and take 

116; in the absence of a child or son's or grandson's child of the deceased he. 

will take the-father's place among the agnatic heirs or residuaries. 

Notably, the maternal grandfather of the deceased - or of either parent 

of the deceased- is not aQuranic heir and can inherit only as a uterine heir. 

D. Daughtf!rs: -
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The daughters of the deceased will be Quranic heirs in the absence of 

any son; in the presence of a son they will be non-Quranic heirs placed with 

him in the preferential class of the agnates. 

As a Quranic heir one daughter gets ~' while two or more of them get 
I 

2/3, which they take in·equal shares. 

E. Son's daughters: -

In the . absence of any child of the deceased the . daughter of a 
I 

predeceased son will be a Quranic heir - provided that such a son has not left 

behind a son of his own; provided that such a son has not left behind a son of· 

his own; if he has she will be a non-Quranic heir placed with. the grandson in 

the class of agnates or residuaries .. 

So inheriting, a single granddaughter gets ~, and two or more 2/3, 
' 

which they will share equ~lly~ 

As an exception, such granddaughters-. one or more ·- when surviving 

·with a single daughter·ofthe deceased get 1/6 in all (i.e., the balance of two or 

more daughters' joint share of2/3) .. 

In the same circumstances a grandspn' s daughter may also inherit as a 

Quranic heir, if succession otherwise passes on to the next generation of the 

descendants. 

F. Full and Half sisters: -

L F~ll sisters-If the deceased has left behind no child, or son's or grandson's 

child, and also not the father or grandfather; the sisters of the deceased by full 

blood will be Quranic heirs in the absence. of such a brother; with such a 

·brother they will be non-Quranic heirs placed with him in the preferential class 

of the agnates or re~iduaries. 

2. Half sisters (consanguine sister)-In the1 same above circumstances, if there 

is no full sister or brother the place of a full sister may be taken by a half sister 

of the deceased-provided that there is no half brother; if there is one they both 

may inherit as non-Quranic heirs placed among the agnates. 
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As a Quranic heir one full or half sister gets ~; while two or more such 

sisters get 2/3 which they will share equally. 

As an exception, if there is only one full sister inheriting as a Quranic 

heir and there is also a half sister eligible as such an heir, the latter will also get 

1/6 (i.e., the balance of two or more full or half sisters' joint share of2/3). The 

same will be the poSition if there are two or more half sisters with one full 

sister. 

G. Uterine sister-brother.: L 

Uterine sisters and brothers. of a deceased. person who is not survived by 

the father or grandfather, or by any child or a son or grandson's child, will 

inherit as Quranic ht!irs. The share of one such sister or brother will be 116; and 

oftwo or more of them 2/3 wP.ich they wi11 1share equally.48 

The Quranic heirs or Sharers and their specified shares may be explained in 
I 

tabular form in the following table: 

Heirs Shares When entirely When share How the share· 

One Two· excluded. may be is affected 

or affected 
I 
more 

1. Wife 1/8 1/8 never When no ·Share· IS 

child or increased to Y4 

child of a 
! 

son h.l.s. 

2. Husband 1/4 --- never When no Share IS 

child or increased to lh · 

child of a 

son hJ.s. 

3. Daughter 1/2 12/3 never Where there She becomes a 

Is a son residuary 

4. Son's 1/2 2/3 In the presence (a) when (a) share IS 

. I 
48 Tahir Mahmood, The Muslim Law of India, Third edition, pp 204-5. 



130 

daughter of (i) a son, (ii) only one reduced to 118 

i more than one daughter (b) share IS 

daughter, (iii) (b) one . reduced to 118 

higher son's son higher son's (c) she becomes 

and (iv) more daughter a residuary. 

than one 
1 
higher (c) equal 

son's daughter · son's son 

5. Full sister 112 2/3 . In the presence When there She becomes a 

of (i) son, (ii) IS a full residuary 

son's son how· brother 

low soever, (iii) 
I 

father, and· 

(iv)true 

grandfather. 

6. Half sister 112 2/3 In the presence (a) where (a) share IS 
! 

of (i) son, (ii) there IS a reduced to 116 

son's son how full brother· (b) she 

low soever, (iii) (b) when becomes a 

father, (iv) true there 
I . . 

IS a r~siduary 
I 

grandfather, (v) 
I 

consanguine ! 

' 
full brother, and brother i 

I i 
I 

(vi) more than 

one full sister 

7. Uterine 116 113 In the presence --- I 
-~--

brother (i) chilq, (ii) I 

I 

child of a son, 
I 

how low so 

ever, (iii) father, 

and (iv) true 

' 
grandfather 
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8. Uterine 1/6 1/3 In the presence --- ---
sister (i) child, (ii) 

child of a son, 

how low so 

ever, (iii) father, 
I .. and (iv) true 

grandfather 

9. Mother. 116 never (a) where (a) share lS 

there lS no increased to 1/3 
! 

child or (b) share lS 

son's child, increased to 1/3 

how low ·so (c) 1/3 of the 

.ever residue after 

(b) one deducting the 

I brother or share of 
l 

sister husband or 

(c) ··when. wife. 

husband or 

I wife co-

existing 

with father 

10. The grand 1/6 1/6 In the presence --- ---
mother. of (i) mother,. 

h.h.s. and (ii) .nearer 

Maternal ! maternal or 

Paternal .Paternal grand-

mother. 

In the presence --- ---
of (i) I mother, 

(ii) nearer 

maternal or 
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paternal grand-

mother, (iii) 

father, and· (iv) 
I 

nearer true 

grandfather 

11. Father 1/6 --- never Where there He becomes a 

IS no child residuary 

or child of a 

I son how 

low so ever 

12. True 1/6 --- In the presence Where there . He becomes. a 

Grand- of (i) father, arid IS no child residuary 

father (ii) nearer true· or child of a 

grand-father son how 

low so ever 

3.4. (ii). RULES FOR DETERMINING SHARES OF QURANIC HEIRS 

OR SHARERS 

The following are the rules for determining shares of Qurtmic heirs or 

Sharers: 

1. First of all, the heritable property is to be determined; it is the residue 

that remains after payment of the funeral expenses, debts and legacies. 

2. Then, it is ascertained as to which of the SUrViving relations of the . 

deceased-(i) belong to the class of sharers, and (ii) are entitled to a 

share of the inheritance, that is, they are nottotally or partially excluded. 

' Whoever is related to the deceased through other person shall not inherit 
I . 

while that person is living. Further within the limits of each class of 

heirs, the nearer in degree excludes the more remote. 
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3. Then the respective shares, to which the sharers are entitled, are 

assigned to them. If it is found that the total of the shares exceeds unity 

then the shares o~ each sharer is proportionately diminished by the 

process called "increase". 

4. If there is any residue left after satisfying the claims of the sharers, it 

devolves upon the residuaries. If, however, there is no residuary, the 

residue reverts to the sharers in proportion to their shares by the process 

called "return". 49 

3.4. (iii). DOCTRINE OF 'AUL' OR INCREASE . . 

It is pretty clear that in the ·Muslim law of inheritance which allots a 
. . 

numper or fractional parts of unity to various heirs, it may happen that the 

fractions when added together may sometimes be (i) equal to unity, (ii) more 

than unity, or (iii) less than imity. When the sum of fractions is equal to unity, 

there is no problem. But if it is more· or less than unity, the shares of respective 

heirs are reduced or. increased respectively. The process whereby the shares are 

reduced is called the·Doctrine of Increase (AUL); and the process whereby the 

shares are increased is called the Doctrine of Return (Radd). 

Increase or 'aul' is affected in the following manner: 

If the total of fractional shares allotted to sharers· exceeds unity, the 

share. of each sharer is proportionately diminished by "reducing the fractional 

share, to a common denominator; and increasing the denominator so as to make 
I . 

it equal to the sum ofthe·numerators". 

Illustrations50 

(a) Husband· .................... ,.. 1/2 

Two full sisters ' ......... 2/3 

Since the total of Yz and 2/3 = 7/6, which is more than unity, doctrine of 

'increase' will apply in this case. 
. . 

First step-· 'Reduce fractional shares to a common denominator' 

49 M.P.Tandon & R. Tandon, Mohammedan Law,Eleventh.edition, p.343. 
50 Syed Khalid Rashid, 327-8. . 
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I . 

Thus, Y2 + 2/3 = 3/6 + 4/6. (here 6 is the common denominator). 

Second step-'Increase the denominator to make it equal to the sum of 

numerators, and allow the individual numerators to remain'. 

Thus, 3/6 + 4/6 becomes 3/7 + 417. (here 7 is the sum of numerators 3 

and 4 r The shares are thus proportionately reduced and the sum of fractions 

c·omes equal to unity (317 + 417 = 717 = 1 ). 

(b) Husband .. 

Two full sisters 

Mother .. 

(c) Widow ... 

Two full sisters 

Uterine sister 
' 

Mother 

(d) Wife .. · 

Two daughters ... 

Mother 

·Father 

I 
Y2= 3/6 reduced to 3/8. 

.. 2/3 = 4/6 reduced to . 4/8. 

116 = 116 reduced to 1/8. 

8/6 8/8 

Y4= 3/12 reduced to 3115. 

2/3 = 8/12 reduced to 8/15. 

116 = 2/12 reduced to 2/15. 

1(6 = 2/12 reduced to 2/15. 

15/12 15/15 

118 = 3/24 reduced to 3/27. 

2/3 = 16/24 reduced to 16/27. 

116 = · 4/24 reduced to 4/27. 

116 = 4/24 reduced to 4/27. 

27/24 .. 27/27 

3.4. (iv). DOCTRINE OF RETURN OR 'RADD' 

If the sum to.tal of fractions allotted to sharers is less than unity (that is, 

something is left behind after satisfying th~ claims of each sharer) and there is 
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I 
no residuary to take the residue, the residue reverts back. to the sharers in 

proportion oftheir shares. 

Exception-In the presence of any heir, neither the wife nor husband is 

entitled to the 'Return'. 

Illustrations51 

(a) Mother 1/6. 

Daughter 112. 

As the total of 116 and 112 is 2/3, thus 1/3 remains to be distributed. The 

doctrine of return would apply. 

First step-. 'Reduce the fractiomi.l shares to a common denominator'. 

Thus, 116 + Yz = 116 + 3/6 (here 6 is the common denominator). 

Second step-'Decrease the denominator ~o make it equal to the sum of the 

numerators, and allow the individual numerators to remain.' 

Thus, 116 + 3/6 becomes Y4 + % (here 4 is the sum of numerators 1 and 

3). The shares are thus proportionately increased, so that their sum becomes 

equ~lto unity (1/4 +% =4/4 = 1). 

(b) Husband 

Mother 

(c) Wife 

Sister (full or half) 

(d) Mother 

Full sisters· 

Uterine brother 

·t 

1/2 

112 ·(113 as sharer and 116 by Return). 

114 

· 3/4 · (112 as sharer and 1/4 by Return). 

116 increased to 115. 

112 = 3/6 increased to 3/5. 

116 increased to 115 . 



(e) Husband 

Mother 

Daughter 

(f) Mother 

. Daughter 

Son's daughter 

(g) Wife 

Mother 

Two son's daughters 

(h) Wife · 

Full sister 
' 

Half sister 

3/16. 

(i) Father's mother } 
Mother's mother } 

Full sister 

51 Supra Note 16 at 81-82. 

136 

5/6 5/5 ' 

114 4/16 . 

. 
1 116 increased to 114 of3/4 = 3/16. 

112 = 3/6 increased to 3/4 of3/4 = 9/16. 

11112 16/16 . 

116 increased to 115. 

1/2 = 3/6 increased to 

116 increased to 

3/5.' 

1/5. 

5/6 5/5 

118 (gets no Return) 5/40. 

116 increased to 1/5 of 7/8 = 7/40. 

2/3 = 4/6 increased to 4/5 of7/8 = 28/40. I . . 

23/24 40/40. 

114 4/16. 

112 = 3/6 increased to 3/4 of3/4 = 9/16. 

116 increased to 1/4 of 3/4 = 

11/12 16/16. 

116 increased to 

112 =3/6 increased to 

115. 

3/5. 
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G) Father's mother } 
Mother's mother } 

Son's daughter 
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1/6 increased to 

5/6 

1/6 increased to 

2/3 = 4/6 increased to 

I ----

5/6 

(k) Husband 1/2 

Daughter's son 1/2. 

1/5. 

5/5. 

115. 

4/5. 

5/5. 

In the presence of an heir, whether he be of the class of 'distant kindred' 

as daughter's son, the husband is not entitled to get any 'return'. The surplus 

will,' therefore, go to the daughter's son. 
! 

3.4. (v). AGNATIC HEIRS 

When there are Qurariic heirs or sharers and a residue of estate is left 

after allotting them their shares, or when there are no Quranic heirs or sharers, 
I . 

then whatever is left in the former case, and the entire estate in the latter case, 

goes to the Agnatic heirs . or residuaries. The Agnatic heirs may be classified 

into (i) Agnatic Descendants, (ii) Agnatic Ascendants, and (iii) Agnatic 

Collaterals (Father's agnatic descendants and Grandfather's agnatic 

descendants). They may be depicted in tabular form as below: 

(i) Agnatic Descendants: 

Heirs When portion of estate they take 

1. Son (a) when there is a daughter, he takes double portion. 
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(b) when there is no daughter, he takes the entire residue. 
I 

2. Son's son how (a)" when there is son's daughter, he takes double portion. 

low so ever (when there is equal son's son, but there is a lower son's 

son's daughter. If she does not inherit as a sharer, inherits as 

residuary with lower ~on's son.) 
' 

(b) nearer son's son excludes remoter. 

(c) two or more son's son take the estate in equal shares. 

(ii) Agnatic Ascendants: 

Heirs When portion of estate they take 

3. Father As a1 residuary he takes the entire estate. 

4. True (a) As a residuary he takes the entire estate. 

Grandfather (b) The near true grandfather excludes the remoter. 

(iii) Agnatic Collaterals: 

Heirs When portion of estate they take 

Collaterals Descendants of the father 

5. Full brother (a) where there co7exists a full sister, he takes double 

portion. 

(b)Ih the absence of the sister, he takes the entire residue·._ 

6. Full sister In the absence of the full brother and aforesaid residuaries, 

she takes the residue, if any, if there is/ are daughter/ 

daughters or son's· daughter/ daughters how low so ever or 
. . 

i 
. one daughter and son's daughter/ daughters, how low so 

ever. 

7. · Consanguine When there is consanguine sister, he takes double portion. 

brother 

8. Consanguine In d~fault of a consanguine brother and above-mentioned 
' . . 
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sister residuaries she takes the residue, if any, if there be daughter/ 

daughters how low so ever or one daughter and a son's 

daughter/ daughters how low so ever. 

9. Full brother's In the default of above residuaries he takes the entire 

son residue. 

10. Consanguine In the default of above residuaries he takes . the entire 

brother's son residue. 

11. Full brother's, In the default of above residuaries he takes the entire 

son's son residue. 
I 

12. Consanguine In the default of above residuaries he takes the entire residue 

brother's son's son 

Then come remoter male descendants of No. 11 and No. 12, that is, the son of No. 

11, then the son of No. 12, then the son's son of No. 11, then the son's son of No. 

12 ahd so on in like order. 
I 

Collaterals. Descendants of the true grandfather 

13. Full paternal He takes the entire residue. 
. . 

uncles 

. -
I 

14. Consanguine He takes the entire residue. 

paternal uncle 

15. Full paternal He takes the entire residue. 

uncle's son 

16. Consanguine He takes the entire residue. 

paternal uncle's ! 

son 

17. Full paternal He takes the entire residue. 

uncle's son's son 

18. Consanguine He takes the entire reSidue. 

paternal uncle's 

son's son 
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After them come the remoter male descendants of full paternal uncle's son's son 

and consanguine paternal uncle's son's son's son alternatively. Then come the 
I 

descendants of the remoter true grandfathers, in like order and manner as the 

deceased paternal uncles and their sons and son's sons. 

It may be noted that all Agnatic heirs or Residuaries are related to the 

deceased through a malf. Residuaries are of three types52
: these are (i) 

residuaries in their own right; these are all male residuaries, (ii) residuaries in 

the right of another;· these four female residuaries, namely, 'daughter,· in the. 

right of the son, son's daughter, how low so ever, in the right of son's ·son how 

low so ever, full sister, in the right of full brother, and the consanguine sister in 

the right of the consanguine brother, and (iii) residuaries with others, viz., full 

sister, consanguine sister, when they inherit as residuaries with daughter and 

son's daughter, how low so ever. However, from the point of view ofthe order 

of succession, it would be better to classify them into: (a) descendants of the 

dec~ased, (b) ascendants of the deceased, and · (c) collaterals of the deceased. 

The collaterals may be further divided into (i) ·descendants of the deceased's 

father, and (ii) descendants of the deceased's father's father, how high so ever. 

There are certain Quranic heirs or Sharers who do not take their 

specified shares if a residuary equal rank d>-exists. In such a case they become 

agnates or residuaries. They are called the Quranic residuaries with another. 

They may be stated in the tabular form as below: 

Sharers Circumstances in which the sharer becomes 

residuary 

l. Daughter When there co-exists a son of the deceased 
I 

2. Son's daughter When there co-exists: 

(a) Son's son, or 

52 Supra Note 16 at 73-77. 
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·(b) a male agnatic heir in a lower degree. 

3. Son's son's daughter 
1 

When there co-exists: 

. (a) Son's son, or 

(b) a male agnatic heir in a lower degree. 

4. Full sister Where there co-exists a full brother 

5. Consanguine sister When there co-exists a consanguine brother 

3.4. (vi). DISTRffiUTION OF ASSETS AMONG THE QDRANIC AND 

AGNATIC HEIRS 

, After the payment of the funeral expenses, debts and legacies (in case 

the deceased had left a . will), the next step is. to distribute the estate of the 

deceased among the heirs. Among the heirs the Quranic heirs or the sharers are 
. . . . . . 

to be given their shares first, then the residue is to be distributed among the 

·Agnatic heirs or the residuaries. In the absence of the sharers, the residuaries 
. . . I 

take the entire estate. In the absence of both the sharers and the residuaries, the 

estate devolves on the distant kindreds or uterine heirs. In their absence, the 

estate goes to the State .. 

The peculiarity of the Muslim law of inheritance is that although ·the 

sharers are Class I heirs and the residuaries are Class II heirs, they. together 

share the property. The sharers are Class I heirs in the sense that they have the 
! 

dght to be allotted their shares at the first instance. After the. prescribed shares 

. have been allotted to them, the remaining property goes to the residuaries. . 
. . ·. 

Thus, if a Muslim dies leaving behind a mother, M, a son, S, and a daughter's 

son DS, then mother as sharer will take 1/6, ·and S will take the remaining 5/6 
. . I . . . 

as residuary. DS will be totally excluded from the inheritance, since he is a 

distant kindred. There is only one case when a distant kindred inherits along 

with a sharer; viz., when the sharer is a husband or wife and there is neither any 

other sharer nor a residuary, then the distant kindred inherits along with the 

husband orthe wife. Thus, ifa Muslim dies leaving behind a widow, W, and 
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full sister's son FSS (who is a distant kindred), then W will take Y4 as sharer, 

and the residue of the estate, namely, the% will go to FSS. 

As is evident from the above-mentioned Tables, among the heirs of a 

class as to which one of them will take the estate and in what portion, depends 

upon the circumstances of each case. The general rule of preference is that a 

nearer heir excludes a rerr1oter one. Thus, if.a Muslim dies leaving a son and a 

grandson (son's son or a son from a predeceased son), then son alone will 

inherit, and the grandson will be excluded, though both are· residuaries. · 

Similarly, if a Muslim dies leaving behind a father and a true grandfather, then 

the father alone will inherit and the true 1grandfather will be excluded, even 

though both are sharers. Among the residuaries, the descendants are preferred 

over ascendants and collaterals, and ascendants. are preferred over collaterals. · 

Among the collaterals, the descendants of a nearer ancestor are preferred over 

the ·descendants of a remoter ancestor. When all the heirs claiming property are 

equally near, they share equally, with this rider that a male heir (generally) 

takes double the portion of a female heir. 

Another general rule is that when one is related to the deceased through 

another, one does not inherit ·so long as· that another is alive. Thus, father 

excludes both a brother. and a sister. However, the mother· does not exclude 
! 

brothers and sisters. The reason is that when the mother is alive, she cannot 

claim to inherit the entire estate. When there is no other heir, she takes part of 

the estate as a sharer, and the rest by return. 

In Hanafi scheme of inheritance, the following five heirs are always 

entitled to a share in the estate, namely, husband, wife, child, father and 

mother. These heirs ar.e called primary heirs. Next to them are "substitutes" . 
. · . I 

They are the substitutes of the last three primary heirs. These are children of a 

son how low so ever, true grandfather, and true grandmother. 

3.4. (vii). UTERINE HEIRS 

In the absence of the sharers and the residuaries, the estate devolves on 

the uterine heirs or distant kindred. There is only one case in which the distant 
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kindred inherit along with a sharer. When the only surviving sharer is a 

husband or a wife and there is no residuary, then the husband or wife takes his 

·or her share, and the rest of the estate to the distant kindred. 

In the class of uterine heirs or distant kindred are all those blood 

relations of the deceased who have not found a place either among the sharers 

or residuaries. These are: (a) female agnates, and (b) cognates, both males and 

females. These two classes of relations constitute the distant kindred, whom 

Ameer Ali designates as "uterine relation"53 and Fyzee as "uterine heirs"54
. 

The Uterine heirs or the distant kindred are divided into four classes 

who succeed in the order. given below: -

I. Descendants of the deceased 

1. Daughter's children and their descendants. 
. I . . . . 

2. Children of son's daughters how.low so ever and their descendants. 

II. Ascendants of the deceased 

1. False grandfathers how high so ever 

2. False grandmothers how high so ever 

III. Descendants of parents 

l. Full brother's daughters and their descendants. 
. . 1. . .. 

2. Consanguine brother's daughters and their descendants. 

3. Uterine brother's children and their descendants. 

4. Daughters of full brother's sons how low so ever and their descendants. 

5. Daughters of c'onsanguine brother's soris how low so ever and their 
I 

descendants. 

6. Sisters (full, consanguine or uterine) children and their descendants. 
. . 

IV. Descendants of immediate grandparents (true or false) 

1. Full paternal uncle's daughters and their descendants. 

2. Consanguine paternal uncle's daughters and their descendants. 

3. Uterine paternal uncles ~nd their children and their descendants. 

53 Ameer Ali, II, 57. 
54 Fyzee (Third edition) 420. 
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4. Daughters of full paternal uncle's sons how low so ever and their 

descendants. 

5. Daughters of consanguine paternal uncle's sons how low so ever their 
! 

descendants. 

6. Paternal aunts (full, consanguine or uterine) and their children and their 

descendants. 

7. Maternal uncles and aunts and their children and.their descendants. 
I 

8. Descendants of remoter ancestors how high·so ever (true or false). 

The order of precedence among distant kindred in each class and the 

rules by which such order is determined are given below: 

Class I - Descendants 

Rules of exclusion-The prder of succession in this class is to be determined 

by applying the following rules:· 

1. The person who is nearest in degree to· the deceased is entitled to 

succeed first, e.g., the daughter's daughter succeeds in preference to the 

son's daughter's daughter, as the latter is more distant by one degree 

than the former from the deceased. 

2. If the claimants are equal in degree, the child of an heir is preferred to 

the child of a distant relation. Thus a son's daughter's daughter is 

preferred to a daughter's daughter's son, because the son's daughter is 

an heir (being included among the sharers and residuaries ), and the 

daughter's daughter is a distant kindred. consequently, though the two 

claimants are equal in degree, both in the third degree of affinity, the 

child of an heir is preferred to those of distant kindred. 

3. If the claimants are equal in degree and there is not among them any 

child of an heir, or if all of them be' the children of heirs, then (a) if all 

the claimants be the same sex and the persons through · whom the 

claimants are related to the deceased be, when in the same rank, also of 

the same sex (that is, all males or all females), they would get equal 

shares; and (b) if there be difference of sex among the claimants only, 
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but there be no disagreement of sex among their ancestors of the same 
! 

degree, each male would get the share of two females, as in the case of 

residuaries. Thus, if the deceased had three daughters,. each of whom 

died leaving a daughter, then these three daughters' daughters would 

inherit equal· shares;· because they are all related through heirs-the 

deceased's daughters, they are all of the same sex and the persons 

through whom they
1 
related to the deceased are all females. 

Order of Succession: - The rules of exclusion giVen above lead to the 

following order of succession and of . these groups each in tum must be 

. exhausted before any member of the next group can succeed:-

1. Daughter's children. 

2. Son's daughter's children. 

3. Daughter's grandchildren. 

4. Son's son's daughter's children. 

5. Daughter's great-grandchildren and son's daughter's grandchildren. 

6. Other descendants ~fthe deceased in like order. 

Allotment of shares: - After ascertaining which of the decendants of the 

deceased are entitled to succeed, the next step is to distribute the estate. The 

distribution of the estate is governed by the, following rules: 

Rule /-If the intermediate ancestors do not differ in their sexes, the estate is to 

. be divided among the claimants per capita, the male taking a double share. 

Illustrations 

(a) 2 sons of daughter (Fatima)~ 4/5 (each taking 2/5). 

1' daughter of daughter (Kulsum) - 1/5. 
! 

(b) 2 sons of daughter's daughter (A) 4/6 (each taking 2/6). 

2 daughters of a daughter;s daughter (B)-2/6 (each taking 116). 

Rule II-If the intermediate ancestors differ in their sexes, the distribution will 

take effect according to the following sub-~les: 
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Sub-rule (i): Two claimants, two lines of descent- According to Mulla, the 

simplest case is where there are ~only two claimants, the one claiming through 

one line of ancestors, and the other claiming through another line, as shown 

below: 

daughter (dead) . 

I 
son (dead) 

daughter 

I 
. ' 

Decease'd 

I 

daughter (dead) 

. daughter (dead) 

I. 

son 

According to Abu Yusuf-The sex of the intermediate ancestors is to be 

disregarded, and the sex of present heirs counts. The allocation of share will be: 

male and female taking in the proportion of two to one. Thus, in the above 

example, daughter takes l/3 and son 2/3. 

But, . unfortunately, this simple rule is not followed in India, and the 

complex rule of Imam Mu!'~ammad is preferred. 

According to Imam Muhammad-.. This method of distribution is to pause at 

each degree where the sexes differ. In the above example, the sexes do not 

differ in the first generation (both are daughters); but in the second generation 

(one is a son and theother is a daughter). H;ere, applying the pr~ciple that male 

takes double to female; dead son gets two shares and dead daughter gets one 

share. These shares devolve upon the two present living heirs .. Thus, the son 

gets one share and the daughter two shares. 

Sub-rule (ii): Three claimants, three lines of descent-Take the example of a 

Muslim who dies leaving a daughter's son's daughter, a daughter's daughter's 

son, and a daughter's daughter's daughter, as shown below: 

Deceased 
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I I 
daughter daughter daughter · 

I 
. I 

son (112) daughter (114) daughter 

(114) 

daughter son daughter 

The first step is to stop at the first line in which tpe sexes of the 

intermediate ancestors differs, and . to assign to each male ancestor a double 

portion. Thus-

Daughter's son= 1~2. 

Daughter's daughter= 114} 
Daughter's daughter= 1/4} Collective share of females = 1/2. 

: 

The second step is governed by the rule that the individual share of each 

ancestor does not descend on· his or her descendants as in the .preceding case, 

but the ~ollective share of each male ancestors is to be divid~d ainong all the 

descendants claiming through them, and the collective share of all the female 

ancestors is to be divided among their descendants .. Male is given double share. 

Now, applying this, principle to the above problem, the daughter's son 
. ; 

stands alone and his share· descend to his daughter; but the collective share of 

the two daughter's daughter is to be distributed among their descendants, on 

the principle: double share to male. Thus-

Daughter's daughter's son-2/3 of 1/2 = 113. 

Daughter's daughter's daughter-113 of 112 = 116. 

Hence, the full answer to the problem is

dsd = 1/2 



dds = 1/3 

ddd= 1/6. 
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I 
Sub-rule (iii): More· than two claimants, two lines-When there are two or 

more claimants through the same intermediate ancestor, there is a further rule 

to be applied. "Count for each such ancestor, if male, as many males as there 

are claimants claiming throu~h him, and, if female, as many females as there 

are claimants claiming through her, irrespective of the sexes of the claimants. 
' Take this example: 

daughter 

son (417) 

2 sons 

I 

Deceased 

daughter 

daughter (3/7) 

___ ,_· __ 

son 2 daughters 

Here, daughter's son · (in the second degree) will count two males 

because he has two surviving heirs, and the daughter's daughter will count as 

three females because three of her descendants are among the surviving heirs. 

Thus we have- 1 

2/7. 

Daughter's son= 4/7 

Daughter's daughter= 3/7 

The 4/7 of daughter's son will go to his two sons equally, each taking 

· The 3/7 of daughter's daughter will go to her son and two daughters, the 
. . I . . . 

soil taking twice the share of the daughter, Thus-

Daughter's daughter's son-. 2/4 of3/7 = 6/28. 

(each) daughter's daughter's daughter-. 1/4 of 3/7 == 3/28. Thus, the 

final shares will be: . 
. ! 



dss = 8/28 . 

. dss = 8/28. 

dds = 6/28. 

ddd = 3/28. 

ddd = 3/28. 

Order of Succession: -
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Class II.,... Ascendants 

1. In the absence of the distant kindred of the first class, the whole estate 

. will devolve upon the mother's father on account of his being the 

riearest relation am<!>ng distant kindred ofse~ond class. 

2. Ifthere is no mother's father the est~te will devolve upon such of the 

false . ancestors in the third degree as are related to the. deceased. through 

sharers, i.e., father'·s mother's father and the mother's mother's father. 

3. If there are none of these, the estate will devolve upon the remaining 

false ancestors in the third degree, namely mother's father's father and 

the mother's father's mother. 

4. Lastly, the remoter false grandparents succeed subject to the rule of 

double share forthe paternal side. 

Rules of Succession: - · 
I . . . 

Succession among· distant kindred of class II 1s .governed by the 

followi~g rules-

1. The nearer in degree exclude the more remote. 

2. The ascendants related through the sharers are preferred to those related 
! 

through the residuaries as between the heirs of the same degree. 

3. The heirs on the paternal side take double the portion of the heirs on the . 

· maternal side. 

4. The members of the same sex share equally when there is no difference 

in rank and the degree, but . in case of difference in sexes the male 

member is entitled ro a share double that of a female. 
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5. The doctrine of Imam Muhammad as to sex differentiation at an 

intermediate state is applicable. 

Class III - Descendants of parents 

Rules of Succession: -

The rules of succ~ssion among the distant kindred of the third class 

(which comprises the sister's children; brother's daughters, brother's how low 

so ever son's daughters, sons of uterine brother and the children of these) are as 

follows: 
i 

Rule ( 1 )-The nearer in degree excludes the more remote. Thus the children of 

brothers and sisters exclude their grand children; the sister's son excludes the 

brother's son's daughter. · 

Rule (2)-Among the claimants in the same degree of relationship, the children 
. . 

of residuaries are preferred to those of distant kindred. Thus a full brother's 

son's daughter, being a child of a residuary (full brother's son), is preferred to 
\ . I . . 

full sister's daughter's son who is the· child of a distant kins woman. (full 

sister's daughter). 
. . . . 

Rule (3)-In .the same degree of relationship, subject to rule (2) above, the 

descendants of full brothers exclude those 
1
of consanguine brothers and sisters. 

But the descendants of full sisters do not exclude the descendants of ., 

consanguine brothers and sisters, and the latter take the residue, if any, after. 

allotting shares to the descendants of full sisters and of uterine brothers and 

sisters. Descendants of either full or consanguine brothers or sisters do not 
. . . : .· . . . . . . . . . 

exclude the descendants of uterine brothers and sisters, but they inherit with 

them. 

According to Sirajiya among those equal in degree distribution between 

the heirs is affected by considering the branches and the roots. Share is 

assigned to the roots with reference to the riumber of the claimants in their own 

line of descent respectively according to Imam Muhammad. 
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In the case of issue of uterine brothers or sisters difference of sex is not 

considered in the intermediate roots and they all share equally. 

Order of Succession-
I 

The above niles give rise to the following order of succession: -

1. Full brother's daughter, full· sister's. children and children of uterine 

brothers and sisters. 

2. Full sister's children, children of uterine brothers and sisters; consanguine 

brother'.s daughters and consanguine sister's children, the consanguine 

group taking the resid~e, if any. 

3. Consanguine brother's daughters, consanguine sister's -children, and the 

children of uterine brothers and. sisters. 

4. Full brother's son's daughter (children ofresiduaries). 

5. Consanguine brother's son's daughters lchildren ofresiduaries). 

6. Full brother's · daughter's children, full . sister's grandchildren, and 

grandchilqren of uterine brothers and sisters. 

7. Full sister's grandchildren, grandchildren of uterine brothers and sisters, 

consanguine brother's daughter's children and consanguine . sister's 
. . ' . 

g,fandchildren, the consanguine group taking the residue, if any. 

8. Consanguine brother's daughter's · . children, consangume sister's 

grandchildren, and grandchildren of uterine ·brothers and sisters. 

9. Remoter descendants of brothers and sisters in like order. 

The members of the above groups·each.in tum must be exhausted before 
' 

any member of the next group can succeed.1 

Allotment of shares-

. After determining the order of succession of the descendants of brothers 

and sisters, the estate is distributed in accordance with the following rules:-

1. Divide the estate among the roots,. i.e., brothers and sisters, and treat 

. , each brother who has two or· more claimants descended from him as so 

many brothers, arid each . sister who has two •. or more claimants 

descended from her as so many sisters. If there· is a residue left after 



152 

assigning the shares to the roots, but there are no residuaries among the 

roots, the doctrine of return should be applied. 

2. When the hypothefical shares have been determined give the uterine 

brother and sisters .one sixth if one, or two-third if more than one and 

divide that share equally_ among them without distinction of sex. 

Class Iv- Descendants of i~mediate grandparents 

Order of Succession-

In the absence of the distant kindred of the first three classes, the estate 

devolves upon the distant kindred of the fourth class in the following order: -

1. Paternal and maternal uncles and aunts of the deceased, other than his 

full and consanguine paternal uncles who are residuaries. 

2. The. descendants how low so ever of the above, other than sons how low 

so ever of his full and consanguine paternal uncles of the father who are 

residuaries. 

3. Paternal and maternal uncles and aunts of the parents, other than the full 

and consanguine paternal uncles of the father who are residuaries. 

4. The descendants how low so ever of the above, other than sons how low 

so ever of the full and consanguine paternal uncles of the father who are 

residuaries. 

5. Paternal and maternal uncles and aunts ·of the grandparents, other than 

the full and corisariguine .. patemal unCles of the father's father who are 

residuaries. 

6. The descendants how low so ever of the above, other than sons how low. 

so ever of the full and consanguine paternal uncles of the father's father 
I 

who are residuaries. · 

7. Remoter uncles and aunts and their descendants in like order. 

All the ·members of the above groups each in tum must be"' exhausted . 

before any members of the next group·can succeed: 
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Rules for determining the order of succession-

The paternal relations together take a double share to that taken by the 

maternal relations, i.e., two-thirds and one-third by paternal arid maternal side 

. respectively. 

Those of full blood exclude those of half-: blood by the father or mother 

and those of the half-blood on the father's side exclude those of the half-blood 

by the mother. 

The issues of residuaries are preferred where the claimants are equal in 

degree or relationship. 

A male member takes a share double to that of a female. 

Uncles and Aunts 

Allotment of shares-

Allotment of shares to the uncles and aunts is regulated by the following 

rules:-

1. Assign two-thirds to the paternal side and one-third to the maternal side. 

2. Then divide two~thirds share among-
' . . 

(a) Full paternal' aunts .in equal shares; failing them~ among 

(b) Consanguine paternal aunts in equal shares; failing them, among 

(c) Uterine maternal uncles and aunts, according to the rule ofdouble 

share of the male. 

3. Finally, divide one-third among-. 

(a) Full maternal uncles and aunts, failing them, among 

(b) Consanguine maternal· uncles and aunts, and faili1,1g them, among 

(c) Uterine maternal uncles and aunts subjects to the rule of double 

share to the male. 

4. If there is no uncl~ or aunt on the paternal side, the maternal side will 

take the whole and vice versa. 

If there are no· uncles and aunts, the ~state will devolve upon the other 

distant kindred of the fourth class in the order of succession given above. 
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! 
Descendants of Uncles and Aunts 

\ The rules regulating the succession of the children of distant kindred of 

the fourth class are:-

1. The person nearest to the deceased is first entitled to the inheritance, 
I 

whether the father's side or the mother's side of the deceased relates that 

person. Thus, sons and daughters of paternal aunts are preferred to the 

children of sons and daughters of paternal aunts. 

2. When the claimants are equal in degree and are related on the same side, 

that is, when all are by the father's side, or all by the mother's side, of 

the deceased, the ?rder of succession is regulated by the strength of 

consanguinity, which means that a relation of the whole blood will be 

preferred to uterine relations. For example, if the claimants by the 

children of paternal. aunts of the whole. blood, children of paternal aunts 

by the father's father's side, and of paternal aunts by the father's mother 

only, the children of paternal aunts of the whole blood would exclude 

the children of the two others; and among the children of the two latter, 

. the children of paternal aunts by the father's father would be preferred to 

the children of the paternal aunt related through the father's mother 

only: 

3. If the claimants were equal in degree and also in blood, and be related 

by the same side, the child of a residuary is preferred to the child of a 

more distant kindred; who is not a residuary. Thus; where the claimants 

are the daughters ·of a full paternal uncle, and the son of a full· paternal . . 

aunt both of them are equal in degre~ and also in blood, and both related 

by the father's side of the deceased. The estate goes to the daughter of 

the full paternal uncle~ as she is related through a residuary, her father. 

4. When the claimants are equal in degree, but some of them are related by 

the father's side and others by the mother's side, of the deceased, then 

no preference is given to the strength of blood, nor the fact that any of 

them are related thrbugh a residuary is taken into consideration, but two

thirds of the whole are allotted to the paternal relations, and one-third to 
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those claiming through the mother's side of the deceased. Then, what 

has been allotted in each sect or side is distributed among the individuals 

of that sect, according to the above rules (1), (2) and (3) and the rules of 

distribution as in class I of the distant ·kindred. 

Illustrations 

1. Where the claimants are a daughter of a full paternal uncle, and the 

daughter of a maternal uncle or aunt by the same father and mother, or 

by the same father only or by the same mother only, no distinction is 

made on account of difference in blood as they are related by different 

sides, and as they are equidistant from the deceased, two-thirds will go · 

to the daughter of the full paternal uncle, and one-third to the child of 

the maternal uncle or aunt. 

2. · Where the claimants are 
I . 

A son of a paternal aunt of the whole blood; 

A daughter of a paternal aunt of the whole blood, · 

A son of a maternal uncle of the whole blood, 

A son of a maternal uncle by the same father, and 
. I . . 

A son of a maternal uncle by the same mother. 

Two-thirds of the whole will belong to the full paternal aunt's son and 

daughter, in the proportion of two shares to the former and one. to the latter; the 

remainder one-third goes to the full maternal uncle's son alone, as the son's of 

the maternal uncles ~fthe half-blood are excluded by the.full maternal uncle. 

Chart of Succession among Distant Kindred 

Class 1-

1. Daughter's sons and daughters. 

2. Son's daughter's children. 

3. Daughter's son's or.daughter's children. 

4. Lower descendants of daughters and son's daughters, according to 

proximity or degree. 

Class II-



156 

1. Mother's father. 

2. Mother's mother's father, and father's mother's father. 

3. Mother's father's father; and mother's father's mother. 

4. Higher ancestors on both sides, according to proximity of degree and 

strength of consanguinity .. 

Class III-

1. Brother's daughter's sister's children and children of uterine brothers 

and sisters. 

2. Daughters of brothers, and sons and daughter of sisters, by the father's 

side of the deceased. 

3. Daughters of sons of brothers by the same father and mother. 

4. Daughters of sons of brothers by the same father. 

5. Daughters or sons of children of uterine brothers; daughters or sons of 
' 

full or uterine sister's sons and daughters; children of daughters of 

brothers by the same father and mother. 

6. Children of daughters of brothers and sisters by the same father. 

Class IV-

1. Full paternal aunts; full maternal uncles and aunts. 

2. Paternal aunts by the sarrie father; maternal unCles and aunts by the same 
l . 

father .. 

3. Paternal uncles and aunts by the same mother; maternal uncles and aunts 

by the same mother. 

V-Children of Class IV 

1. Full paternal uncle's daughter; full maternal uncle's and aunt's children. 

2. Daughters of paternal uncles by the same father; children of maternal 

uncles and aunts by the mother's father's side. 

3. Children of full paternal aunts; children of maternal uncles and aunts by 

· the same mother. 

4. Children of paterna~ uncles and aunts by the same mother. 
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3.5. SHIA LAW OF INHERITANCE 

It is interesting here to trace the reasons which led to the formation of 

Shia. and Sunni sects and then the establishment of different schools of law 

among themselves. The main . reason, which gave birth to Shia and Sunni 

Schools, was the dispute over lniamat (leadership of Muslims). Shias do not 

accept the authority of the Jamat (or the universality of the people) to elect a 

spiritual chief who could supersede the claims of the persons indicated for this 
' 

purpose by the Prophet himself. Sunnis contend that the Prophet never 

indicated any person to act as the spiritual chief, and he should be elected. 

Difference on this point assumed new dimension when immediately after the · 

death of the Prophet it became necessary to elect a Caliph or successor to 

assume. the · leadership of Muslims. The kinsmen of Muhammad, who were 

called Hashimites, asserted that since Ali was · a member of the Prophet's 
! 

family who ·had also been pointed out by the Prophet as his successor, he 

should become the Caliph. The. other group of Muslims, kriown as Koreshites, 

insisted upon election, and elected Abu Bakr to the office of the Caliph. After 

three years Abu Bakr died and Omar s~cceeded him. Upon his death the 

Caliphate was offered to Ali "on condition that he should govern in accordance 

with the precedents established by the two former Caliphs. Ali declined to 

accept the office on those terms, declaring that in all cases respecting which he 

found no positive law or decision of the Prophet, he would rely upon his own 

judgment". Another companion of the Prophet, Osman, consented to the terms 

imposed by the electoral~ body and became the third Caliph. The political 

events that took place during· his Caliphate elucidate the history of the 

deplorable schism, which divided the Muslim world into two sects 55
• 

Again, the question of who should be imam caused the Shias to split 

amongst themselves,.and to form.rival sects. The most important of these sects, 

which cannot be properly called Schools, are: 

(a) The Imamiyah Shia or (Ithna Ashriyah); 

(b) The Zaidi yah Shia; and 
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(c) The Ismailiya Shia. 

The followers of all these sects were in agreement that the post of imam 

should belong to the family of the Prophet. There was no dispute over the first 

four imams: Ali, his two sons Hasan and Husain, and Zainul Abidin, son of 

Husain. But they split over the succession after the four Imams. The Shias 

became divided into sub-sects on the question of succession after the fourth 

imam, Ali Zainul Abidin. A certain group who were called the Zaidis accepted 
I 

one of his sons, Zayd as .Jmam. They recognize the principle of election as the 

basis of succession. The majority of the Shias followed Muhammad al-Baqir 

and after him Jafar as-Sadiq. After the death of Jafar, another split took place; 

the majority followed Musa al-Kazim and· six imams after him, thus making 
I 

twelve imams in all (hence, their name, "Twelvei"s" or Ithna Asharis). The last 

of these imams is believed to have disappeared and to be returning as the Mehdi 

(Messiah). ·After the death of Jafar, a minority of the Shias did not 

acknowledge Musa al-Kazim, but followed his elder brother, Ismail, and are 

now known as Ismailis or "Seveners". The Ismailis believe that the imam 
. . 

canriot completely disappear. He is hidden from the sight of those whose vision 
I . . . . 

does not possess the real penetration. 

The Imam is the central figure in the Shia world. On him are focused the. 

hopes of the world, the love and devotion which is due to the Prophet and the 

passion and tragedy of Kerbala. He is th~ "leader" (im.am ), not the Khalifa 
. ' 

(successor of the Prophet). He is the perfect man (al-insanu 'l Kamil) and acts 

as a link between Man and God. He is the final authority in both law and 

religion. 56 

The Shia sects rejected all such traditions, which were not received from 
. . 

the family of Ali and his decendants. According to them, Jjma is "consensus of 

the infallible imam, not .merely the consensus of jurists" and the Imam is the 

final interpreter of law. The Jjma could be valid only when it was not possible 

to consult the Imam. The Ithna Ashariyah Shias allow Qiyas, while others give 

55 Syed Khalid Rashid, Muslim Law, (3rd ed), pp 15-16. 
I 
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it only a secondary importance. The Shias do not accord recognition to equity, 

public policy, public goods, or analogy. Literally meaning 'faction', the term 

shia is abbreviation ofShiat Ali. 

The Shias changed the pre-Islamic law by altogether abolishing the 

difference between the. agnates and cognates as also males and females. The 

Shia system (unlike the Hanafi) shuffled all the heirs, cognates and agnates, 

males and females, and then classified them for order of succession. According 

to Sunni, the daughter'sson (being cognate) was relegated to the lastclass of 

heirs distant kindred. The Shias belonged to the party of Ali. He being son-in

law, of Muhammad, the daughter's sons were entitled to a much higher 

position. 

3.5. (i). HEIRS 

The Shias base the right of succession to the property on two principles: 
. ' • I ' 

(a) Nasab, or blood relationship, and (b) Sahab, or special cause. The Nasab is 

sub-divided into (i) dhu fard (the Quranic heirs or Sharers), and (ii) dhu 

qarabat, or blood relations. The sadab is also sub-divided into two, (a) 

zawjiyyat or status of a spous~, and (b) wala, special legal relationship. Under 

wala comes right on emancipation, obligation for delicts committed by the 

. deceased, and wala ofimmanate. Of these first two have become obsolete in 
I 

India and the law of escheat has replaced the third. 

The heirs naturally fell into the following classes-

( 1) Descendants how low so ever, whether through males or females. 

(2) Ascendants-.·. (aY immediate !(i.e., parents) and (b) higher (i.e., 

grandparents how high so ever); 

(3) Collaterals~a) brothers and sisters (b) uncles and aunts or their 

descendants. 

The heirs were classified on following principles for determining the 

order of succession: 

56 Fyzee, "Shii Legal Theories", in L.M.E., 114-15 quoted by Syed Khalid Rashid in Muslim 
. ~ . . 

Law, (3 ed), at 20-21. . · . 
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(1) The descendants (through males or females) were given primary 

position. Only parents succeeded with them-The first group. 

(2) Higher ascendants succeeded with nearest collaterals (i.e., 

brothers and sisters)-The second group. The rest of the 
I 

collaterals were in· the last class of heirs-The third group. 

(3) The rule of proximity was observed within each class.57 
. . . 

In modem India, according to the Shia law, there are only two groups of . 

I. Heirs by consanguinity or nasab 

II. Heirs by marriage or by virtue of sabab. 

Heirs by consanguinity or nasab 

Heirs by consanguinity are dividing into three classes and each class is 

sub-divided into two secti<ms: 

I. (i) Parents. 

(ii) Children and other lineal descendants, how low so ever. 

II. (i) Grandparents (true as well as false) how high so ever. 

(ii) Brothers and sisters and their descendants, how low so ever. 

III. (i) Paternal, and 

(ii) Maternal, uncles and aunts of the deceased, and of his parents and · 

grandparents how high so ever and their descendants how low so ever. 

Of these three classes of heirs, the first excludes the second from 

inheritance and the second excludes the third. 
I 

But the heirs of the two. sections of each class succeed together, the 

nearer in degree in each section excluding the more remote in that section. 

The parents do not exclude children, but inherit with them. If there be no 

children, parents inherit with grandchildren. Similarly, iri the second class, 
. ·. I . 

brothers and· sisters do not exclude grandparents, but inherit with them. If there 

be no brothers or sisters, the grandparents inherit with the children of brothers 

57 Verma, p.417. 
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and sisters. In the same way in the third class paternal uncles and aunts do not 

exclude maternal uncles and aunts, but inherit with them. 

Heirs by marriage or by virtue of sabab. 

The right of succession for special cause (sabab) is divided into-

(i) The right of inheritance by virtue of matrimony; and 

(ii) . The right of inheritance by virtue of wala or special 

. telationship. 

Heirs_ by wala under the Shia law are-

( a) heirs by wala of emancipation; 

(b) heirs by wala of patronage; and 
. I 

(c) heirs by wala of Imamat. 

· 'Wala'; says the Hedaya, "literally means friendship arid assistance, but 

in the language of the· law it signifies that assistance which is a cause of 

inheritance". It means, irt•fact, the peculiar and artificial relationship, which, in· 

a state of society like that of the Arabs, came into existence when the master 

freed his slave, or whe~ one person made himself the client of another, in both 
I . . . 

of which cases it was the duty of the parties to help each other; the master, in 

one case, and the patron, in the other, continuing liable for the Diat (blood

money, wehr-geld) of the freeman or client. 

Since the passing of the Slavery -{\ct, V. of 1843, heirs by wala by 

emancipation and heirs by wala of patronage. are non-existent. In default of 

heirs by marriage and nasab, the estate vests in the Imam for the benefit of the 

poor or community. The law of escheat prevails as against the claims of the 

community. 

In case of heirs by marriage, under no circumstances the husband or 

wife may be excluded. They inherit together with the nearest consanguine 

heirs.· 

3.5. (ii). TABLE OF HEIRS: SHARERS AND RESIDUARIES 
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For determining the share of heirs the Shias classify heirs into sharers 

and residuaries. There is ho separate class of heirs corresponding to 'Distant 

Kindred' of Sunni law. 

Sharers: 

The sharers are nine in number. They are-. (1) Husband, (2) Wife, (3) 
I 

Father, (4) Mother, (5) Daughter, (6) Full sister, (7) Consanguine sister, (8) 

Uterine brother, and (9) Uterine sister. 

Of the nine sharers mentioned above, the first two are heirs by affinity. 

The next three belong to the first class of heirs by consanguinity, and the 

remaining four, namely, full sister; consanguine sister and uterine brother or 

sister belongs to the second class. There are no sharers in the third class of heirs 
! 

at all. 

The descendants how low so ever of sharers are also sharers. 

Resid uaries: 

All heirs other than sharers are residuaries. 
I 

'fhe descendants how. low so ever of residuaries are also residuaries. 

Sons, brothers, uncles and aunts are all residuaries. Their descendants, 

·therefore, are also residuaries. 

The Sharers and their specified shares may be explained in tabular form in the 

following table: 

Sharers Normal share Conditions under Share as varied 

Of one Of two or which the share lS by special 

more inherited circumstances 

collectively 

1. Husband 1/4 -- When there lS a 112 m the 

lineal descendant. absence of ·a 

lineal 

descendant. 

2. Wife 1/8 1/8 When there lS a 114 m~ the 
I 

lineal descendant. absence of a 
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lineal 

descendant. 

3. Father 116 -- When there lS a (If there be no 

lineal. descendant. lineal descendant 

! 
the father inherits 

as a residuary.) 

4. Mother 116 -- (a) when there is a 113 m other 

lineal descendant; or cases. 

(Q) when there are 

two or more full or 

.. consangume 

brothers, or one such· 

brother and two such 

sisters, of four such 
' 

! sisters, with the 

father. 

5. Daughter 112 2/3 When no son. (with the son she 

takes as a 
: 

residuary.) 

6. Full sister 1/2 2/3 When there lS no (she takes as a 

parent, or lineal residuary with 

descendant, or full the full brother 

brother· or father's and also with the 

father. father's father.) 
I 

7. 1/2 . 2/3 When there lS no (she takes as a 

Consanguine parent, or lineal residuary with 

sister descendant, or. full the consanguine 

brother or sister, or brother and also 
I 

consanguine brother with father's 

or father's father. father;) 
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8 & 9. Uterine 116 113 When there lS no --

brother or parent or lineal 

sister descendant and no 

maternal 

grandparent. 

! . 
3.5. (iii). DISTRIBUTION OF ASSETS 

Principles of distribution of property-

(i) If the deceased leaves only one heir, the whole of property 
I 

goes to him. (The older view .was that if the sole heir was 

wife, she would take her normal share and . the rest would 

escheat to the Imam. But this view is not now followed in 

Indian Courts; wife is equally entitled to inherit the whole of 

property). 

(ii) If the de<.feased leaves morethan one heir, then the first step is 
I 

to assign shares to the heirs belonging to sharer class. 

It should be noted that under the Shia law all shares. are not Class I heirs. 

They· are· called sharers, since the Quran allots them a specified share. All 

sharers do not have priority over the residu~ries. It should also be noted that the 

husband and wife always inherit, and inherit with all classes of heirs. 

Besides the husband I wife (who always inherit), the heirs for the 

purpose of determining priority, are placed into three classes: 

I. (i) Parents, and 
. . 

(ii) Children and other lineal descendants how low so ever: among thetn the 

nearer excludes the remoter. Thus son and daughter exclude son's children 

and daughter's children. 

II. (i) Grandparents how high· so ever (true or false), among them nearer 

grandparents excludes the remoter, and 
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(ii) Brothers and sisters (amorig them brothers and sisters of full blood are 

preferred over brother and sister by consanguinity), and failing them their 
. ! . 

descendants how low so ever, nearer excluding the remoter (children of full 

brother and sister are preferred over the children of the consanguine brother 

and sister). 

III. (i) Paternal uncles and aunts of the dec,eased, and of his or her parents and 

grandparents how high so ever, and their descendants, and 

(ii) Maternal uncles . and aunts of the deceased, and· his or her parents and 

grandparents how high so ever and their descendants. 

(A) Distribution of Assets among Class I heirs-· 

The persons who are first entitled to succeed to the estate of a deceased 

Shia Muslim are the heirs of Class I along with the husband or wife, if present. 

Among the heirs of Class I, nearer in degree will exclude more remote. 

In case the heirs of Class I include grandchildren of pre-deceased 

children, then-

_· the children of each son take the portion which their father, if living, would 

have taken. 

-the children of each daughter take the portion which their mother, if living, 

would have taken. 

(The same rule applies for remoter lineal descendants). 

. Mode of Distribution · 

Step-I-·Assign share to the husband or wife. 

Step-11-. Assign shares to those who can inherit as sharer only (i.e., mother and. 

uterine brother or sister). 
I 

Step-III-Divide the residue, if any, among the residuaries. 

Step-IV-When there is no residuary, and the sum total of shares is less than 

unity, apply Doctrine of Return, and if it is greater than unity? apply Doctrine 

of Increase. 
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Illustrations 

(a) P dies leaving behind ·her husband, H, father, F, and mother, M. 

H will take 112 as sharer, M will take 113 as sharer F will take 

remaining 116 as residuary. 

(b) P dies leaving behind two daughters, D and D 1, father, F, and 

mother, M. F will take 116 as sharer (because of daughters), M 

will take 1/6 as sharer, and D and D1 will take 2/3 as sharer. 

(c) P dies leaving behind a grandson DS (from a . predeceased 

daughter), a grandson DS1 and a granddaughter DD (from 

another predeceased daughter), a granddaughter SD (from a 

predeceased son), and a granddaughter SD1 and a grandson SS 

(from another predeceased son). If D, D1, S and S1 would have . 

. been alive, their respective sharers would have been; 116, 1/6, 

2/6, 2/6. These shares will be transmitted to their children, and 

among them it will be distributed on the basis of rule of double 

portion tom~les. Thus S1's 2/6 willgo to his daughter SD (since 

she is the only heir); Sl 's 2/6 will go to his daughter SD1 who 

will take 1/9 and to his son-SS who will take 2/9; D1 's 1/6 will 

go to his daughter DD who will take 1118 and her son DS 1 who 
. I . 

will take 119, D's 116 will go to DS (since he is the o1,1ly heir in 

this line). 

(B) Distribution of Assets among Class II heirs-
. . . . . 

If there are no heirs of Class I, the estate will devolve upon the heirs of 

Class II after deducting the share of husband or wife, if any. The rules of 

succ'ession among the heirs . of ·Class II are ·different according as to the 
I 

surviving relations are: 

(1) Ascendants, without collaterals; 

(2) Collaterals, without ascendants; 

(3) Both ascendants and collaterals, 
. ! 

1. Ascendants, without collaterals-After assigning the share of the husband 

and wife, divide the residue according to the following rules: 
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(i) Assign 1/3 of the estate to the maternal side, and the 

residue to the paternal side. 

(ii) Maternal side-The maternal grandparents take their 

portion, the 1/3, 'and. divide it between themselves, 

male and female sharing equally. 

(iii) Paternal side-Then take the paternal side; the . 

· residue is to be divided according to the rule double 

share to the male. 

Illustrations 

Father's father }----- _J------2/3 of2/3 = 4/9 = 8/18. 

Father's mother}-----(2/3)-------113 of2/3 = 2/9 = 1113. 

Mother's father}--.:___ ---;.---112 of 113 = 116 = 3/18. 

Mother's mother}----(113) · -----112 of 113 = 1/6 = 3/18. 

2. Collaterals, without ascendants- (a) assign the share of husband and wife, 

if any; 

(b) Divide the residue according to these rules: 

(i) . Brothers and sisters of the full blood exclude consanguine brothers 

and sisters; 
! . . . . . 

(ii) Uterine brothers and sisters are not excluded by full or consanguine 

brothers and sisters; they take 116 or 113 according to their number; 
. . . . ·. 

(iii) Full, and in their absence, consanguine brothers take the residue; 

(iv) Full sisters (without full brothers~; or, failing them, consanguine 

sisters (without consanguine brothers) take the Quranic share of 112 

or 2/3 according to their number; 

(v) The full of consanguine brother takes double the share of the sister; 

the uterine brothers and sisters take equally, brother and sister 

sharing alike. 

Illustrations · 

(1) One full brother (or in his absence, consanguine brother), there 

being no other claimant, takes the whole estate. 
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(2) Two such brothers divide the estate equally. 

(3) Two full sisters and one full brother. Estate divided into four 

shares-full brother= 1/2, two full sisters= 1/4 each. 

(4) One singles'ister, full or consanguine. 1/2 as Quranic heir, 1/2 by 

return. 

Descendants of brothers and sisters only-If there are no brothers or sisters or 

ancestors, assign the share of husband or wife and divide the residue as 

follows: 

(i) The principle of stirpital succession must be followed. The share of a 

full or consanguine brother is ·allotted to his descendants, and is 

divided according to the rule of double share to the male. 

(ii) The share of each uterine brother or sister must be allotted to his or 

her descendants, and is divided so that male and female share alike. 
! . 

(iii) If there are no ·children of brothers or sisters, remote descendants 

take according to the above principles. 

(a) Husband 

(b) Uterine brother's daughter 

(c) Full brother's daughter 

(d) Consanguine brother's son 

Illustrations . 

= 1/2, Quranic heir. 
' . 
' 

= 116, Quranic share of her father. 

= 1/3, residual portion of the father. 

= Excluded by full brother's daughter. 

3. Ancestors plus collaterals-. If the deceased.leaves grandparents, in addition 

to brothers and sisters or their descendants, first, assign the share of the 

husband or wife, ifany,·andthen divide the residue in the following manner: 

(i) · A paternal grandfather counts as a full or consanguine brother; and a 

paternal grandmother as a full or consanguine sister. 

(ii) A maternal grandfather counts ~s a uterine brother; and a maternal 

grandmother as a uterine sister. 

On failure of the grandparents, remoter ascendants inherit on the same 

principles; and on the failure of brothers and sisters, their descendants take per 

stripes and inherit on similar principles. 



169 

Illustrations 

(a) Paternal grandfather = 2/3 

(=Full brother) 

Full sister = 113. 

(b) Uterine brother I 
Maternal grandmother l = 113 Quranic share, each takes 116. 
(=Uterine sister) I · 
Two Full sisters = 2/3 Quranic share. 

(c) Mother's father (=Uterine brother) 116 = 3/18} 
} 113 as Quranic heirs. 

Mother's mother (=Uterine sister) 116 = 3/18 } 

(C) Distribution of Assets among Class III ·heirs-. 

In the absence of the heirs of the first or second class, the estate 

devolves upon the heirs of the third class, after allotment of the share of 

husband or wife, if existing, in the following order: -

1. Paternal and maternal uncles and aunts of the deceased. 
I 

2. Their descendants how low so ever, the nearer in degree 

excluding the more remote .. 

3. Paternal and maternal uncles and aunts of the parents. 

4. Their descendants ~ow low so ever, the nearer in the 

degree excluding the more remote. 

5. Paternal and maternal uncles and aunts of the 

grandparents. 

6. Their descendants how low so ever, the nearer in degree 

excluding the more remote .. 

7. Remoter uncles arid aunts and their descendants in like 
I 

order. 

The members of each group must be exhausted before any members of 

the next group can succeed to the inheritance. 
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Exception-If the only claimants be the son of a full paternal· uncle and 

a consanguine paternal uncle, the former, though he belongs to group (2), 

excludes the latter who is nearer and belongs to group (1 ). 

This exception has a historical background. On the death of Prophet 

Muhammad, there were two heirs, namely, Abbas, his consanguine paternal 

uncle, and Ali, a cousin of the Prophet. The Shias were the supporters of Ali 

but could succeed only if a cousin was preferred to the consanguine paternal 

uncle. Therefore, to uphold the cause of Ali, the Shias had to hold that the son 

of a paternal uncle was entitled to succeed in preference to a consanguine 

paternal uncle. 

The rules of distribution of the deceased are as follows: 

1. The paternal side is assigned 2/3 of the estate and the maternal side 113. 

2. The uterine paternal and maternal uneles and aunts take 113, but if only 

one, then 116. 

3. In the absence ofthe maternal side, the, paternal side is entitled to the 

whole: and vice versa. 

4. The rule of the double share to the male members is applied on the 

paternal side alone. 

5. The doctrine of Representation is applied to the descendants of the 
. I 

uncles and aunts, and the heirs take their parents' share, and the 

distribution among them is per stirpes. 

Illustrations · 

I Full paternal uncle--- 5/6 X 2/3 = 5/9. I 

2/3 {Consanguine paternal uncle -116 X 2/3 = 119. 
I Uterine paternal unele-116 x 2/3 = 1/9. 

I Full maternal uncle-· 5/6 x 113 = 5/18 
113 { Consanguine maternal uncle--excluded by full maternal uncle. 

I Uterine maternal uncle -1/6 x 113 = 1/ 18. 
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3.5. (iv).DOCTRINE OF "RETURN" OR "RADD" 
. r 

If there is a residue left after satisfying the claims of the sharers, but 

there are no residuaries in the class to which the sharers belong, the residue 

reverts to the sharers in proportion to their respective share. This rule 1s, 

however, subject to the following three exc~ptions: -

1. Neither the husband nor the wife is entitled to the return if there is any 

other heir. If the husband is the only heir, the residue will go to him. If 

the deceased left.a wife, but no other heir, the older view was that the 

wife will take her 1/4 share and the residue will escheat to the Crown. 

But the Oudh Chief Court. in Abdul Hamid Khan vs. Peare Mirza58 

holding that the wjdow is entitled to take by return has overruled this 

view. 

2. If the deceased left a mother, a father, and one daughter, and also 

(i) · two or more full or consanguine brothers, or 

(ii) one such brother and two such sisters, or 

(iii) four such sisters, 

the brothers and sisters, though themselves excluded from 

. inheritance as being heirs of the second class,. prevent the mother 

from participating in the return, and the surplus reverts to the father 

and the daughter in proportion to their respective shares. 

3. If there are uterine1 brothers or sisters, and also full sisters, the uterine 

brothers and sisters are not entitled to return, and the residue goes 

entirely to the full sister. But this rule is not applied to consanguine 

sisters. Consanguine sisters and uterine brothers and sisters divide the 

return in proportion to their shares. 

Wilson referring to the application to the doctrine of 'return' observes 

that whereas by Hanafi law the principle of the 'return' only applies where 
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there is a surplus remaining after setting apart the fractions regularly belonging 

to all the unexcluded shares, and there are no residuaries, it applies by Shia law 
. I 

in favour of sharers belonging to the first class of successors by consanguinity, 

notwithstanding the existence of residuaries of the second or third class; and in 

favour of sharers belonging to the second class notwithstanding the existence 

of residuaries of the third class. 59 

(a) Uterine sister 

Consanguine sister 

(b) Mother 

Daughter 

Brother 

class) 

(c) Husband 

Father 

D,aughter 

(d) Mother 

Father 

Daughter 

Two full brothers 

(e) Uterine brother · 

Full sisters 

(f) Wife 

Uterine sister 

Full sister 

. .. 

Illustrations 

1/6 increased to 114. 

1/2 = 3/6 increased to 3/4. 

116 increased to 114. 

112 = 3/6 increased to l/4. 

(excluded, as, . being an heir of the second 

114. 

116 increasedto 114 of3/4 = 3/16. 

112 = 3/6 increased to 3/4 of3/4 =9/16. 

1/6. 

116 increased to 1/4 of 5/6 = 5/24. . . 

112 = 3/6 increased to 3/4 of 5/6 = 15/24. 

(excluded) .. 

116. 
I . 

112 (as sharer)+ 113 (by Return) =5/6. 

114 = 3/12. 

116 = 2/12. 

· . 112 (as sharer)+ 1112 (by Return)= 7/12. 

3.5. (v). DOCTRINE OF 'AUL' ORINCREASE 

58 10 Luck. 550. 
59 Supra no. 49 at 363. 
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The Sunni doctrine of increase has no place in the Shia law. According 

to Shia law, if the sum 1 of the portions which would regularly accure to 

different persons as 'sharers' exceeds unity, they do not abate rateably but the 

fraction in excess is always deducted from the share of the following heirs and 

of no others-

( a) the daughter or daughters; or 

(b) full or consanguine sister or sisters. 

Illustrations 

(a) Daughter 

Father . 

Husband 

Mother 

1/2 = 6/12 reduced to (6/12 -1112) = 5/12. 

(b) Full sister 

Husband 

. Uterine brother 

3.6. RESUME 

- I 

116 = 2/12 2/12 

114 ~ 3/12 

1/6 = 2/12 

13/12 

112 reduced to (112 -116) = 113. 
' . 

112. 

116 . 

3/12 

2/12 .. 

12/12. 

' There can be no doubt that the basic reason for the differences between 
! 

the Shia and Sunni systems was political rather than juristic. This political tinge 

may be found in the special case where full uncle's son co-exists with a 

consanguine uncle. Shias give precedence to the full uncle's son, directly 

contrary to the general rule that preferen~e of full blood over half blood is 
l 

necessary only when the claimants are equal in degree. This solitary exception . . 

·can be explained only in terms of their allegiance to Ali (the Prophet's full. 

uncle's son) in preference to Abbas (his consanguine uncle). 

The basis of both the systems is the customary law of pre-Islamic Arabs. 

Both systems alter the customary law in accordance with the Quranic 

injunctions. But, whereas 1the Hanafis interpret the Quran strictly, keeping the 
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substratum of the customary law intact, and super-imposing thereon the 

provisions of the Quran, the Shias interpret the Quran in a wider sense: they 

interpret it as altering the old principles themselves, and as giving rise to a new 

set of principles. 

In the contemplation of Sunnis, where the Quran did not expressly reject 
I . 

a customary rule, it tacitly ratified it. The result of this approach was-that the 

Sunni law of succession gave pride of place to the tribal heirs of the deceased. 

The women to whom the Quran gave rights of inheritance for the first time are 

entitled, in appropriate circumstances, to the fractional portion of the estate, . 

which the Quran allots to them. But .where a male agnate relative of the 

deceased survives, this will be the limit of their entitlement. The male agnate, 

however distant a relative he might be, will step in and claim the residue of the 

estate; for the female, however close a relative she might be, she does not have 

the status to exclude him from successi~n. Hence, if a · Sunni Muslim . dies 

intestate, survived by a daughter and a distant male agnatic cousin, the daughter 

will be restricted to a portion of one-half of her father's estate, and the cousin 

will inherit the remaining one-half as residuary heir. 

For the Shia, however, the Quranic legislation was far from being 

merely a series of piecemeal reforms. They maintained that the Quran laid 

down the basic elements of an entirely novel legal system, including a system 

of succession. It obliterated completely the pre-existing customary law. Any 

rule of the customary law, which was not expressly ratified by the Quran, was · 

tacitly rejected. And, therefore, because the Quran nowhere expressly ratifies 

the pre-eminent claims of the male agnates, as such to inheritance, they have no · 
I . 

privileged position in the Shii scheme of succession. One of the Shii leaders is 

supposed to have expressed this principle in no uncertain terms. 'As for the 

male agnates,' he declared, 'dust in their teeth'. On this basis Shii law marshals 

all relatives, male or female, agnate and otherwise, into a single comprehensive 
I 

scheme of priorities based exclusively upon the nearness of their relationship 

. with the deceased. Within this scheme any descendant of the deceased, male or· 

female, has absolute. priority over any collateral; so that the daughter of a 
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deceased Shii Muslim will totally exclude his brother, and a fortiori, any more 

distant male agnate such as a cousin, from· succession and will inherit the whole 

of her father's estate. 60 

The Quranic provision that the daughter is entitled to succeed with the 

son is interpreted by the Shiites as applicable to all female heirs. The Shiite 

jurists take the provision of the Quran as not restricted to the· individual 

instances of the daughter or sister, as establishing a new principle for the 

benefit of females. 

60 N.J.Coulson, Conflicts and Tensions in Islamic Jurisprudence, (1969), PP 32-33. 
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SUCCESSION IN P ARSI COMMUNITY 

The Parsi community in India initially had no law of their own. The 

Parsi imniigrants came to settle in India to escape religious persecution by the 

Arab conquerors of Persia 1 and brought with them Zoroastrianism and at the 

same time they adopted the customs of the place where they had first taken 
! 

shelter in India2
• The laws of the Medes and the Persians, which governed 

ancient Persia, have acquired legendary fame. Thousands of years before the 

birth of Christ, the hills of Persia (now Iran) reverberated with the sound of 

manashni, gavashni, kunashni, (good t~oughts, good words, good deeds) 

heralding a monotheistic and non-idolatrous religion. The Prophet 

Zarathushtra propagated Zoroastrianism (or Zarathustrianism) in Circa 7th -6th 

century B.C. according to one view, while the other view dates somewhere 

between 1800 and 1500 years before the Christian era. Zoroastrianism is often 

described as "Evergreen Religion". According to the Prophet Zarathushtra, 

two forces operate in the1 universe: the one which is good (Spenta) emanating 

from the very being of goodness (Ahura Mazda) and the other antithetical 

force (Angra) which when manifested in the material world, corrupts and 

destroys that which is good. It is because of this cosmic battle between the 

forces of good and evil, that every Zoroastrian is purposefully committed to 

use the God-given tools of good thoughts, good words and good actions 

1 Phiroze K. Irani, 'Personal Law ofParsis in India', Family Laws in Asia and Africa, (ed. 
JND Anderson), 1972, p.274. 
2 The first permanent settlement in India was at a village called Sanjan (still in existence) in 
Gujrat around the year 716 AD. The place was then ruled by the Hindu Chief Jadi Rana, who 
gave the Parsis permission to s'ettle there and reside on four conditions that were: (a) that the 
Parsis would adopt the language of the Country; (b) that they would not bear arms; (c) that 
their women would dress in Hindu fashion; and (d) that they would perform their marriage 
ceremonies after sunset in accordance with Hindu customs. 

The Parsis scrupulously observed these conditions. 
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(humata, hukhta, huvarashta) to vigorously participate in amiihilation of evil 

and establish the ultimate renovation of the world (Frashokereti) as per divine 

will. 

Mythology of Zoroastrianism 

Ever since the creation of mankind, a struggle ensued between Ahura 

Mazda (The Lord of Light) and Ahiriman (The Prince of Darkness). When 

Ahiriman was destroying the peaceful 'lives, the men of earth entreated 

Gosurvan (The soul of the sacred Bull) to intercede with God to save them. 

And when he did, God told. Gosurvan, ''I will produce him who will bring 

salvation to the creatures on earth". Thus Zoroaster was born. He was the 

vision at the mount of Sabalan. He had beheld Ahura Mazda face to face, and 

seen all his· seven faces representing (i) Eternal Light, (ii) Omniscient 
I 

Wisdom, (iii) Righteousness, (iv) Power, (v). Piety, (vi) Benevolence, and 

(vii) Eternal Life. 

Ahiriman tried in vain to tempt Zoroaster, who struggled to break the 

seal the demons had imposed against tr
1

uth. Initially he succeeded only in 

converting one person, his cousin Metyoma. 

Ahura Mazda taught Zoroaster the distinction between the truth and the 

life. Wandering together, Zoroaster and Metyoma wove out the pattern of 

Avesta, the Gospel of Truth. 

Ahura Mazda is the sum total of all the natural forces that make for 

harmony. When God created M~shya and Mashyoi (comparable to Adam and 

Eve), He told them, "You are created to worship justice. Perform devoutly the 

duty of l~w, think good thoughts, speak good words, do good deeds". The 

children of the new human race, however, fell into temptations offered by 

Ahiriman. They perished under the· flood of melting snow and the faithful few 

wJ:10 survived, carried the Torch of Truth. 

In King Vitaspa's Court, Zoroaster performed the miracle by changing 

the hundred hearts into a gentle one. However, he was slain by an invading 

army. As he was dying, a rainbow burst over the sky of the temple in which 



178 

he was praying. Ahura Mazda had described the rainbow as the smile of the 

souls in Heaven giving courage to the sorrowing souls on Earth. 

4.1.DEVELOPMENT OF PARSI LAWS IN INDIA 

It is not clear whether Parsis brought any of the laws with them to 

India. While preserving their separate identity they had adopted the customs 

of residents of the area 'Yhere they had first taken shelter. The first permanent 

settlement in India was at a village called Sanjan around the year 716 AD. 

The place was then ruled by the Hindu Chief Jadi Rana, who gave the Parsis 

permission to settle there and reside on. four conditions that were: (a) that the 

Pars is would adopt the language of the Country; (b) that they would not bear 

arms; (c) that their women would dress in Hindu fashion; and (d) that they 

would perform their marriage ceremonies after sunset in accordance with 

Hindu customs. 

Their customary laws mainly influenced by the Hindu and Muslim 

.communities, underwent various modifications following a series of 

enactments like Parsi. Chattels Real Act 1837; The· Parsi Marriage and 

. Divorce Act 1865; The Parsi Intestate Succession Act 1865; The Indian 

Succession Act 1925 passed for Parsis by the British Indian Legislature. 

The present succession law, though considerably modified and · vitally 

different from the initial customary laws, still indicate the deep influence of 

Hindu and Muslim laws on the Parsi system of inheritance. 

Prior to 1837 the law applicable to the Parsis and their property was the 

English common law subject to certain exceptions as to marriage and bigamy. 

In 183 5 a Parsi died intestate· leaving considerable immovable property in 

Bombay and his eldest son filed a suit in the Supreme Court of Bombay for a 
I 

declaration that he was entitled to the whole of the immovable property of his 

· father by virtue of the law of primogeniture that prevailed. in England. 

Alarmed at this claim the Parsis of the Bombay Presidency appealed to the 

legislature and the result of that appeal was the Parsee Chattels Real Act 9 of 

1837, whereby it was declared that as from 1 June 1837 all immovable 
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property situate within the jurisdiction of any of the courts established by His 

Majesty's Charter, shall, as far as regards the transmission of such property on 

the death and intestacy of any Farsi having a beneficial interest in the same, or 

by virtue of the last will of any such Farsi be taken to. be and to have been of 

the nature of chattels real and not of freehold. The result of the Act (9 of 

183 7) was that it relieved the Farsis of Bombay from the operation of the 

English law of primogeniture as regards immovable property but made them 

subject in all cases of intestacy, as regards every description of property to the · 

English statute of distribution by which a third went to the widow and the 

.residue was divided equally amongst the children and their descendants. 

In November 1838 the Farsis forwarded to the legislative council a 

. petition embodying the answers which they had in the meantime prepared to 

Mr Borrodaile's.querries and praying that a regulation might be framed on the 

basis of those answers 'as embracing the rights of inheritance and succession 

that are acknowledged by the Farsi nation'. The Parsis then wanted to be 

protected: (i) from the English statute of distribution in case of intestacy; and 

(ii) from the English common law relating to husband and wife by virtue of 

which the wife could exercise no independent disposing control during the 

life of her husband over any property whatever, not even over that which 

·came to her or was given to her from or by her own family. 3 

I 
i 

However, nothing appears to have been done unti11&55. On 20 August 

1855, a meeting ofthe Farsis of Bombay was held 'to consider and adopt 

measures for procuring the enactment of laws adapted to the Parsees', and a 

committee was appointed at this meeting 'to prepare a draft Code of Laws 
. ! 

adapted to the Parsi nation and to petition the Legislative council of India for 

the enactment thereof' 

In 1856, the Privy Council decided the case of Ardeseer Cursetjee vs. 

Peerozebaz4
, a case for the restitution of conjugal rights filed on the 

ecclesiastical side of the Supreme Court of Bombay. The defendant in this 

3 Sorabji Bangalee, Parsee A~ts, pp 15()-57. 
4 6 MIA 348; 
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case had filed a protest against the competency of the court to entertain the 

suit. The Chief Justice held that the court had jurisdiction, the puisne judge 

held that it had not, and the judgment of the Chief Justice prevailed. The Privy 

Council held that the Supreme Court was incompetent to take cognizance of 

or to administer to ·the' parties the English ecclesiastical law which was 

. founded exclusively for all parties who were Christians and. that for that 

reason a suit for restitution of conjugal rights, strictly an ecclesiastical 

proceeding, could not be applied to parties who professed the Parsee religion. 

The judgment was delivered on 17 July '1856 and once again the aid of the 

·legislature was deemed essential. 

On 5 December 1859, the Managing Committee of the Parsi Law 

Association settled ·and adopted a body of rules entitled 'a Draft Code of 

Inheritance, Succession and other matters', and on 31 March 1860 this Draft 

Code, accompanied by petition was presented to the legislative council. The 
I 

matter was referred to a select committee . and on the 19 May 1860 the 

legislative council · directed the institution of certain inquiries by the 

government ofBombay. On 13 June 1860, the government of Bombay caused 

these inquiries to be instituted. On the 1 0 August 1861 the select committee of 
I 

the legislative council presented their report recommending that the 

government of Bombay be requested to appoint a commission to make a 

preliminary inquiry into the usages recognized as laws by the Parsi 

community of India and the necessity of special legislation in connection with 

them~ On 26 December 1861 the government of Bombay appointed the 

commission who took yvide!lCe written and oral. As . regards inheritance, 

succession and property as between husband and wife the mofussil Parsis 

objected in toto to the rights of females to inherit on the death of male Parsees 

dying intestate and they also objected to the right of married women during 

covertures to hold or dispose of their separate property. The mofussil Parsis, · 

however, agreed with the Bombay Parsis that the English Law of Inheritance 

and Succession and the English Law of Property as between husband and wife 

was absolutely unsuited to the requirements of the Parsi community. The 
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comm1ss1on negated the contention that there should be one law of 

inheritance and succession for the Parsis in the town of Bombay and another 

for the Parsis of the mofussil, and made their report on 13 October 1862. 

The result was the introduction of two bills in the legislative council of 

India viz: (i) Parsi Marriage and Divorce Bill; and (ii) Succession and 

Inheritance (Parsis) Bill, introduced on 17 February 1865, and referted to the 

select committee on 24 February 1865. 

The report of the select committee on the succession bill was presented 
I . 

on 31 March 1865 and considered on 7 April 1865. The Hon'ble Mr 

· Anderson when moving the report for consideration stat~d that the president 

of the Parsi Law Association had urged on him that the Parsis should be 

exempted from the operation of section 105 of the Indian Succession Act of 
' . 

1865 (section 118 of the Indian Succession Act 1925)-the section that may 

be called the Mortmain section. He said, 

"I would remark that the section alluded to imports into 
India, the 9 Geo II ch ,36, commonly called the Statute of 
Mortmain. Now opinion may differ as to the propriety of that 
law, but it will be generally concluded that if such a law is 
made applicable to any portion of the community subject to the 
Succession Act it must be made applicable to all who are so 
subject. I freely admit the Parsis are not priest-ridden but there 
is a principle which underlies all laws of Mortmain and which 
addresses itself to a sentiment of deeper growth than priestly 

· influence; that sentiment is the desire which many men of all 
creeds and races feel on their death-beds to make terms, as it 
were, with the mysterious future by a liberality exercised at the 
expense of their heirs ... On consideration of this kind the laws 
of Mortmain have been founded and to such consideration the 
Pars is are as stibj ect as their fellowmen. I was unable, therefore, 
to recommend the amendment proposed by my friend to the 
select committee for adoption. And I may add that Parsees 
make such munificent use of the wealth during their .lives that 
the legislature is bound to guard, in some measure, their heirs 
from any testam~ntary profusion in favour of public objects 
which the fear of death may possibly suggest." 

The Bill was then passed into an Act with the title 'The Parsee Intestate 

Succession Act 1865.' The material changes made by this Act were that the 
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widow and the daughters of a Parsi dying intestate in the mofussil who were 

only entitled to maintenanc~ for the first time got a share in the property. 

In 1867 again, an important decision as to the law governing Parsis in 

·the town of Bombay was given in Naoroji Beramji vs. Rogers5
• This was a 

suit for the specific performance of an agreement by Naoroji to lease a 

property situate within the Fort of Bo~bay. Naoroji submitted that as the 

property was of the freehold tenure and conveyed to him and his wife and as 

the Parsis were governed by English law the concurrence of the wife to the 

granting ofthe lease was essential. Bore J, held that all immovable properties 

in the island of Bombay were of the nature of chattels real or personal 

property and as according to English law, marriage operated as a gift to the 

husband of all wife's ch,attels real, Naoroji was entitled to let it without the 

concurrence of his wife. Naoroji appealed. In.dismissing the appeal, Westropp 

J, observed: ' Until recent legislation of the Year 1865 the law universa~ly 

applied to Parsis and their property in the island of Bombay by the Supreme 

Court and since it was closed by the High Court at its original jurisdiction side 

had been· as correctly stated in the clear arid able report to the Parsis Law 

Commission (of which Sir Joseph Arnold and Mr Newton J, were members) 

the Englishlaw, except so far as it is varied by Act 19 of 1837 and also since 

the decision of the Privy Council in 1865 in Ardeseer Cursetjee vs. 

Pe~rozebai6 except as to matrimonial suits at the Ecclesiastical side of the 

court, and perhap~ I shall add, except as to bigamy. Accordingly, under that 

. law, the premises were chattel real or real estate. If it was chattel real, Naoroji 

and his wife were seized by entireties ie per tout. If real estate Naoroji was 

seized of the whole estate in his own right or jure uxoris of the whole estate 

during the covertures and the demise by Naoroji was good.' The learned 

judge, therefore, observed that 'it was unnecessary and extra-judicial on the 

part of Mr Bore J to decid~ whether all the immovable property in Bombay 

was of that nature'. 

5 4 BHCR 1. 
6 6 MIA348. 
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The Repealing Act 8 of 1868 repealed the Parsee Chattels Real Act 9 

of 1837. In the year 1868 the High Court of Bombay in Manchersha vs. 

Kamirunissa Begum 7 held that the law applicable to Parsis in the Mofussil 

was Reg. IV of 1827 and in the absence of specific law, the rules of justice, 

equity and good conscience. 

In the year 18 81 ,! two important decisions were given as to the law 

. governing the Parsis. InMithibai vs. Limji N Banaji8
, the question raised was 

whether the rule in Shelley's case applied to Parsis. It was held that even 

assuming that the English law applied to Parsis the English law so to be 

applied could not be included in the rule in Shelley's case, which is the law of 

property or · tenure based on feudal considerations and unsuited to the 

circumstances in India, and that in the absence of evidence of any specific law 

or usage applicable to a particular case, the law applicable to the Parsis in the 

mo[ussil of the Presidency of Bombay is that of justice, equity and good 

conscience alone. In Maneckbai vs. Meherbal, the plaintiff sued the 

defendant alleging that·her husband had shortly before his death conveyed to 

the defendant's husband who was the friend of the plaintiffs husband an 

immovable property on trust (which was oral) communicated to the 

defendant's husband that he should sell the property and hold the sale-
! . 

proceeds in trust for the benefit of the family of the plaintiff. It was held that 

English law governed the Parsis and the statute of frauds applied and as the 

trust was oral and as the statute required writing the plaintiffs suit failed. In 

Payne & Co vs. Pirosijha Pate/10
, it was held that the common law of 

England applied to Parsis in the Island of Bombay under which the wife was 

entitled to pledge her hu,sband's credit and defend herself at his costs in any 

action he may file against her for the dissolution of his marriage with her. It 

was not necessary that the wife should be successful in the suit. In Hirabai vs. 

7 5 BHCR (ACJ) 100. 
8 5 Born 506 (In appeal 6 Born 151 ). 
9 6 Born363. 
10 l3 Born LR 920. 
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Dinsha11 the question was whether in an action for slander of woman special 

damage must be shown and it was held that the Parsis in the city of Bombay 

were governed by the common law ofEngland and special damage must be 

shown. 

Even as late as 1941 in Kuberdas vs. Jerkish Navroji12
, the question as 

to by what law the Parsis in the mofussil were governed was raised and it was 

held that the Parsees in the mofussil were in the absence of any statutory 

provision governed in the first place by usage and secondly by rules of equity 

· ·and good conscience, ie by the general principles of English law applicable to 
! 

a similar set of circumstances .. 

4.2. CASE STUDY UNDER THE INTESTATE SUCCESSION ACT 

1865 

The Parsi Intestate Succession Act remained in force up to 1925. While 

the Act remained in force, the following important decisions were given on its 

construction. In Mancherji vs. Mithibai 13 it was held on a. construction of 

section 5 that when a child of a Parsi intestate died in his or her lifetime and 

left only a window but no issue, such widow was entitled to a share, eg, if the 

intestate Parsee died l~aving a widow, sons, daughters, children of a 

predeceased son, and widow of another predeceased son who has died without 

issue, and a posthumous daughter was afterwards born to the intestate, it was 

held that the wodow of the predeceased son was entitled to one moiety of the 

share in the intestate's property which her husband would have taken had he 

survived the intestate, and that it was not a condition precedent to the 

application of section 5 tha,t the predeceased son should have left both a 

widow and children. The other moiety of the share of the predeceased son 

devolved on the surviving issue of the intestate including the posthumous 

. da~ghter and the children of his other predeceased son. 

11 28 Born LR 391. 
12 43 Born LR 981. 
13 1 Born 349. 

\ 
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In Erasha vs. Jerbai14
, the question raised was whether Jerbai the 

daughter of the intestate Parsi was entitled to grant on letters of administration 

to the· estate of her father Ardeshir, who left a will in which he completely 
I 

disinherited J erbai and bequeathed all his property to his brother Ratansha; 

but Ratansha having predeceased Ardeshir, the bequest to him lapsed and 

there was intestacy. It was contended that Jerbai having been expressly 

excluded by Ardeshir by his will from taking any share in his property, she 

was not entitled. But it was held that Ardeshir having died intestate the estate 

must go according to law notwithstanding the exclusion of her under the will 

and .Jerbai was entitled to the grant and the property should be distributed 

between the widow and children of Ardeshir. 

In Jehangir vs. Pirozbai 15
, the question was as to the meaning and 

construction of the word 'widower'. Dhunjibai, a Parsi of Surat, died 
! 

intestate, leaving a widow and two daughters. A third daughter Jaiji had 

predeceased her father leaving her husband· (plaintiff) and a daughter. The 

husband of Jaiji had maiTied again before the death of the intestate and was 

·married at the date of the suit. His claim to a share ·of Jaiji's share under 

section 5 was opposed on the ground that he was not a 'widower', he having 

remaiTied. A widower is defined, in Johnson's Dictionary as 'one who has 

lost his wife', and in Webster's Dictionary as 'a man who has lost his wife by 

death and has not married again'; Held that the word 'widower used in section 
/ 

5 meant a widower relating to the . deceased wife only and without 

consideration of the fact or possibility of the widower remarrying' and the 

plaintiff was entitled to a share. Under the present Act this is no longer the 

Law under section 53. 

In Shapoorji vs. Rustamji16 the question was whether the English law 

of freehold property in remainder applied'to Parsis. In that case, one Ratanbai 

died leaving a husband, two sons and two daughters. Under the will of her 

14 4 Born 537. 
15 11 Born 1. 
16 5 Born LR 252. 
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deceased father, Ratanbai had a vested remainder after the death of the life 

tenant her mother Villerbai, Ratanbai predeceased Villerbai and the vested 

remainder consisted of an immovable property in Bombay. The husband of 

Ratanbai claimed the whole share of the vested remainder, on the ground of 

English law as a tenant by courtesy in remainder. It was held that the Parsi 

law of intestate succession, that there was no distinction in that Act between 

an estate in possession aqd an estate in remainder governed the case. Ratanbai 

having died intestate in respect of her remainder, her share would go to the 

husband and her children according to the proportions laid down in section 2 

of the Act. Each of the children took one-: sixth ie two sons and two daughters 

took two-third and the husband took one-tpird. 

In Shapoorji vs. Dossabhoy17
, one Aimai died in 1881 leaving a will 

whereby she bequeathed her immovable properties in Poona to her daughter 

Goolbai who died intestate in 1900 leaving her husband (plaintiff) and certain 

nephews. The husband claimed the whole property contending that as Goolbai 

was married to him before the Pa:rsis Intestate Act came into operation, the 

Engli~h law applied and by virtue of the English law of personality applicable 

. to a married woman, her separate use was extinguished on her death, and the 

plaintiff became the beneficial owner. This contention was not upheld and it 

was held that the Act applied and according to section 6 the husband was 

entitled to a half share and the other half~ent to the nephews. 

In Hirijibhoy vs. Barjorji18
, the question involved was the construction 

of section2 of the znd Schedule and the distribution of the property of a Parsee 

dying intestate whose nearest relations were the lineal descendants in different 

degrees of predeceased brothers and sisters. Article 2 read with section 7 

gives the estate to 'brothers and sisters and the lineal descendants of such of 
i 

them as shall have predeceased the intestate'. In this case the intestate female 

· Parsi had left no brothers or sisters but she left lineal descendants in. different 

degrees of two predeceased brothers and one predeceased sister. The question 

17 1 Born LR 988. 
18 22 Born 909. 
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raised was whether the :estate was to be divided per capita among all the 

persons within the description of the lineal descendants of a brother or sister 

in equal shares subject to the rule that each male is to take double the share of 

each female standing in the same degree of propinquity of whether the estate 

was to be divided per stripes and if so what stripes should be taken as the 

basis of division and it was held that the property should be divided according 

to the rule in Gobs on vs. Fisher 19 that the first· division should be into three 

shares, two shares to each of the two brothers who left lineal descendants, and 

one share to. the sister who left lineal descendants, and the shares should be 

sub-divided among their respective lineal descendants, no descendant being 

entitled to share concurr'ently with his or her ancestor, and on each division 

and sub-division each male taking double the share of each female standing in 

the same degree of propinquity. 

When the Indian Succession Act 39 of 1925 was enacted, the Parsi 

Intestate Succession Act was verbatim intorporated in Chapter III of the said 

Act and was wholly repealed by Schedule IX of that Act. 

In the year 1936, a curious question arose in the case of Ratanshaw vs. 

BamanjP0
. In that case, one Dorabji who was a resident of State of Baroda 

died intestate leaving immovable property in Bombay. Prior to his death he 

had divorced his wife Hirabai by a mutual fargat, which was a valid divorce 

according to the custom prevailing in State of Baroda. ·Aft.er his divorce, he 

married Maneckbai and on her death he married a third wife Khurshedbai, 

who had a daughter Baimai by her former husband. Dorabji left Khurshedbai, 

her daughter Baimai, Cooverbai has daughter by his divorced wife Hirabai, 

widow and four children of his brother Dhunjisha and a sister Avabai. The 

plaintiff claimed a share through Khurshedbai. The question was whether the 

divorce of Heerabai by fargat could be deemed to be a legal divorce for 

determining succession to immovable property in British India. It was held 

that under section 5 of the Indian Succession Act of 1925 the law of British 

19 LR 5 Eq 51. 
20 40 Born LR 141. 
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India, that the divorce by fargat could not be recognized. and Heerabai's 

divorce was not valid should regulate succession to immovable property in 

British India and that she continued to be the wife of Dorabji. His subsequent 

marriage with Khurshedqai was not a legal marriage and conferred no right on 

her and as the plaintiffs claim was through Khurshedbai, the suit failed. 

In the year 193 8, in the matter of the petition for probate of the will of 

Sorabji B Kapadia, deceased a question arose as to the payment of probate 

duty on the shares of certain joint stock ~companies which stood in the joint 

names of the deceased and his wife. Somjee J, held that the Parsis were 

governed by the common law of England; the share belonged absolutely to 

the widow and therefore no duty was payable. The judgment is not reported 

but it was delivered on 28 January 1938.21 

4.3. RELEVANT PROVISIONS UNDER THE INDIAN SUCCESSION 

. ACT, 1925 

The Indian Succession Act, 1925 now governs the Parsi community in 

India, in the matter of succession. The Act is not retrospective. It applies 

when a Parsi dies intestate, ie without leaving a will, and to all intestates 

occurring under a testamentary or non-testamentary document even where 

such document is executed before the passing of this Act, provided the 

intestacies under such document occur after the passing of this Act. It does 

not apply to agricultural lands, since the federal legislature had no power to 

legislate with respect to 'transfer, alienation and devolution of agricultural 

land' enumerated under item No 21, in the List II in the Seventh Schedule to 

·the Government of India Act 1935 (vide section 100 of the said Act); and the 

law governing the succession to agricultural land in the case of an intestate 

Parsi will be the Act of 1865 ie Act of 1925 before its amendment. 
i 

The word 'land' in List II, item No. 21 of the Government of India Act 

1935, comprised both corporeal and incorporeal rights and interests and as 

21 Paruck, The Indian Succession A~t, 1925 ( eds SS Subramani and K Kannan), 8th edition, 
Lexis Nexis Butterworths, pp 114-115. 
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regards successiOn to agricultural land the words used were 'transfer 

alienation and devolution of agricultural land'. Hence the succession to 

agricultural land could only be affected by provincial legislature. But in List 

II (State List) of the Seventh Schedule of the Constitution of India in Entry 

No 18 the word 'devolution' is dropped and the expression used is 'transfer 

and alienation of agricultural land'. Thus under the Constitution of India, 

succession to agricultural land is placed on the same footing as succession to 

any other property22
. Un~il therefore, an Act by the Union legislature is passed 

similar to Act 17 of 1939 it seems that the devolution of agricultural property 

of a Parsee intestate will be as under the Act of 1925 before its amendment 

i.e. the son's share will be four times that of the daughter, the widow's share 
! 

will be double that of the daughter and father and mother will not get any 
. . 

share. 

Sections 50 to 56 of the Indian Succession Act regulate intestate 

Succession among Parsis. 

Section 50 provides that-

( a) there is 11o distinction between those who were actually born 

(b) 

(c) 

in the lifetime of a person deceased and those who at the date of his death 

were only conceived in the womb, but who have been subsequently born 

alive; 

a lineal descendant of an intestate who had died in the lifetime 

of the intestate without leaving a widow or a widower or any lineal 

descendant or a widow or widower of any lineal· descendant shall not be taken 

into account in determining the manner in which the property of which the 

intestate has died intestate shall be divided; and 

where a widow or widower of any relative of an intestate has 

married again in the lifetime of the intestate, such widow or widower shall not 

. be entitled to receive any share· of the property of which the intestate has died 

22 Laxmi Debi vs. Surendra Kumar, AIR 1957 Ori 1. 
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intestate and such widow or widower shall be deemed not to be existing at the 

intestate's death. 

The word 'Parsi' has not been defined in the Act but according to the 

Parsi Marriage and Divorce Act 193 6 a Parsi means a Parsi Zoroastrian. So 

the children of a· Parsi father even by an alien mother would be Parsis 

provided they are admitted · into the religion of theirs and profess the 

Zoroastrian religion. As a corollary, children born of a Par~i mother by an 

alien father are not Parsis. 

The word 'widower' introduced by the 1990 amendment in this section 

would signifY _a widow~r relatively to the deceased wife only, and without 

consideration of the fact or possibility of the widower remarrying. 

Old sections 51 and 52 of the Act have been recast as section 51 by the 

Indian Succession (Amendment) Act 1991, w.e.f. 9.12.1991.23 Section 51 

runs as-

Division of intestate'~ property among widow, widower, children and 

parents-(!) Subject to the provisions of sub-section (2), the property of 

which a Parsi dies intestate shall be divided-

( a) where such Parsi dies leaving a widow or widower and children, among 

the widow or widower, and children so that the widow or widower and each 

child receive equal shares; 

23 The old portion read as- . 
"51. Division of a male intestate's property among his widow, children and parents--{1) 
Subject to the provisions of sub-section (2), the property of which a male Parsi dies intestate 
shall be divided-· 

(a) where he dies leaving a widow and children, among the widow and children, so that 
the share of each son and of the widow shall be double the share of each daughter, or 

(b) where he dies leaving children but no widow, among the children, so that the share of 
each son shall be double the share of each daughter. 

(2) where a male Parsi dies leaving orie or both parents in addition to children or a widow and 
children, the property of whi¥h he dies intestate shall be divided so that the father shall 
receive a share equal to half the share of a son and the mother shall receive a share equal to 
half the share of a daughter". 
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(b) where such Parsi dies leaving children, but no widow or widower, 

among the children in equal shares. 

(2) where a Parsi dies leaving one or both parents in addition to children or 

widow or widower and children, the property of which such Parsi dies 

intestate shall be so diyided that the parents or each of the parents shall 

receive a share equal to half the share of each child. 

Section 51 of the Indian Succession Act makes it abundantly clear that 

under clause 1 (a) if a Parsi dies leaving behind a widow or widower and 

children, the. property is to be divided equally between the widow/ widower 

and the children. Under section 51 ( 1) (b) where a Parsi dies leaving children, 

but no widow or widower, then the property is to be divided equally among 

the children. Sub-section (2) deals with a situation where a Parsi dies leaving 

one or both parents in addition to children or widow or widower and children. 

This section provides that the property of such Parsi shall be so divided that 

the parents or each of the parents shall receive a share equal to half the share 

of each child. 

The sub-section {l)(a) corresponds to section 1 of the Parsi Succession 

Act, which was reproduced in section 52 of the Indian Succession Act of 1925 

before its amendment. In other words the amending Act of 1939 made the 

following changes, viz, widow's share which was half the share of the son is 

made equal to the share of the son and the daughter's share which was one

fourth of the share of the son is made half the share of the son and the word 

'male' added in sub-section (1) because of sub-section (2). 

Example 

(a) Widow and children 

Son 

2 

Widow 

2 

Daughter 

1 

(b) C, a Parsi died intestate leaving behind his widow G, three sons, T, B and 

D and two daughters D1 and D2. The division of property amongst the 

successors of C will be as follows: G .... 1/5 share; T son of C .... 115 share; B 
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son ofC .... 1/5 share; D son ofC .... l/5 share; D1 daughter ofC .... 1/10 share; 

D2 daughter of C .... 1110 share. Mere fact that the daughters took no step to 

get their names mutated or made any demand from other heirs to separate 

their shares can have no effect on their title. The two daughters would get a 

share equal to that of their mother or brother, i.e. each of the daughters would 

inherit 1/10 share in the property left behind by C.24 

Sub-section ( 1 )(b) corresponds to section 1 of the Parsi Intestate 

Succession Act, which was reproduced in section 52 of the Act of 1925 before 

its amendment. The amending Act of 1939 made the following change, viz, 

. the share of the daughter, which was one-fourth that of the son is made half 

the share of the son, eg 

No widow Son 

2 

Daughter 

1 

Sub-section (2) is new. In the case of a male Parsi dying intestate 

leaving a widow and children or leaving children only, and also his parents, 

father and mother are given a share for the first time by the amending Act of 

1939. Ifboth the parents survive, then the father's share is equal to half that of 

the son and the mother's share is equal to half that of the daughter. If one of 

the parents survives he or she gets the same share. 

It may be noted that the parents get a share under this section in th~ case 

of the son dying intestate only and not in case of the daughter dying intestate. 

The word 'parents' include father and mother but not a stepfather or a 

stepmother. 25 

Section 52 repealed vide Act 51 of 1991. 

Section 53 runs as: 

Division of share of pre-deceased child of intestate leaving lineal 

descendants-In all cases where a Parsi dies leaving any lineal descendants, if 

any child of such intes~ate has died in the life-time of the intestate, the 

division of the share of the property of which the intestate· has died intestate 

24 Dhanbai vs. State AIR 1979 MP 17. 
25 Rutlandvs. Rutland 1 P Wms 216. 
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which such child would have taken if living at the intestate's death shall be in 

accordance with the following rules, namely: 
! 

(a) If such deceased child was a son, his widow and children shall take 

· shares in accordance with the provisions of this chapter as if he had died 

immediately after the intestate's death: 

Provided that where such deceased son has left a widow or a widow of a 

lineal descendant but no lineal descendant, the residue of his share after such 

distribution has been made shall be divided in accordance with the provisions 

of this chapter as property of which the intestate has died intestate, and in 

making the division of such residue the said deceased son of the intestate shall 

not be taken into account. 

(b) If such deceased child was a daughter, her share shall be divided 

equall_y among her children. 

(c) If a;ny child of such deceased child has also died during the life-time 

of the intestate, the share which he or she would have taken if living at the 

intestate's death, shall be divided in the like manner in accordance with clause 

(a) or clause (b), as the case may be. 

(d) Where a remoter lineal descendant of the intestate has died during 

the life-time of the intestate, the provisions of clause (c) shall apply mutatis 

mutandis to the division of any share to which he or she would have been 

entitled if living at the intestate's death by reason of the pre-decease of all the 

intestate's lineal descendants directly between him or her and the intestate. 

In t}J.e present sub-section (a) of section 53 the following changes are 

made. In the Acts of 1925 and 1865 there was no distinction whether the 

predeceased child was a son or a daughter. The word used was 'child'. In the 

present section the distinction is made between the predeceased child being a 

son and sub-section (a) deals with the share of such predeceased son and the 

division under this sub-section will be as follows: 

Examples 
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Examples under sub-section (a) when a male Parsi dies-share of predeceased 

son when he leaves a widow and children-

Father Mother Widow Daughter Son Predeceased Son 

1=2117- 1/2=1/17 2=4/17. 2=4/17 2=4/17 2=4/17 

I_ 

I -
Daughter Son Widow 

4/85 8/85 8/85 

The property will be divided into eight and a half parts and the two 

parts of the predeceased son will be divided into 5 parts and the shares will be 

as above. But if the widow of the predeceased son has remarried in the 

lifetime of her father-in-law she will be excluded under section 50(c). 

Example under sub-section (a) when a female Parsi dies leaving-

·widower Son Daughter Predeceased Daughter Predeceased Son 

115 115 115 ! 1~ 1~ 

Son Daughter Widower Son Daughter Widow 
' 

1/10 1/10 · nil 2/25 1125 2/25 

The first division is under section 52 into 5 parts. The second division 

will be of the 115th part of the predeceased daughter into two equal parts, 

widower being excluded under sub-section 53(b) and the third division will be 

of the 1~th share of the predeceased son 2, widow 2, daughter 1 . 

. The proviso to this sub-section (a) gives effect to the decision in 
I 

Mancherji vs. Mithibaz26. In that case the predeceased son of a Parsi male 

· intestate had left a widow only but no child or any remoter issue. It was 

contended that under section 5 of the Parsi Intestate Succession Act the · 

expression used was 'widow or widower and issue of such child' and as the 

26 ILR 1 Born 506. 
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predeceased child had left no issue, the widow of such predeceased child was 

not entitled to any share, but it was held that it was not a condition precedent 

to the application of section 5 of the Parsi Intestate Succession Act that the 

predeceased son of an intestate Parsi should have left a widow and issue and 

the widow of the predeceased son who had left no issue was entitled to a 

moiety ofthe share coming to the predeceased son. 

(1) Examples under Proviso of sub-section (a) when the predeceased 

son leaves no issue but only leaves a widow--

A=widow=2/7 + 2/35 = 12/35 

Daughter Son Predeceased Son=Widow=1/7 

1/7 + 1/35 = 6/35 2/7 + 2/35= 12/35 2/7 

In this case the first division will be into 7 parts: 1/7 to the daughter; 

2/7 to the son; 2/7 to the widow and 2/7 to the predeceased son. The second 

division of the 2/7 of the predeceased son will be into two parts under section 

54( a) and 1/7 will go to his widow. The remaining 1/7 which is the 'residue' 

will being to A and will be divided into five parts only as the predeceased son 

'shall not be taken into account' and 1/5 br 1/7 will go to the daughter of A; 

2/5 or 1/7 to the son of A and 2/5 of 1/7 to the widow of A and the total shares 

will be as above. 

(2) Example under proviso to sub-section (a) when the predeceased son 

leaves no issue but a widow and a widow of a lineal descendant-
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. A=widow=2/7 + 4/105 = 34/105 

Daughter 

Son=Widow=2/21 

117+2/105=17/105 

Son 

217+4/1 05=34/1 05 

Predeceased 

2/7 

Son's Widow 

1/3 X 2/7 = 2/21 

In this case the first division will be into 7 parts: daughter will take 117, 

son 2/7, widow 217, and predeceased son 2/7. 
. . 

The 2/7 of the deceased son will be divided as he has not left lineal 

·descendants and 1/3 of 217 = 2/21 will go to his widow and 2/21 to the widow 

of the son of such predeceased son. The remaining 2/21 (viz, the 'residue of 

his share') will belong to the intestate A and will be divided into five parts (as 

the predeceased son shall not be take11 into account) in the proportion of 1 

share to daughter, 2 shares to son and 2 shares to widow and the shares will 

be as above. 

In the sub-section (b) to section 53, the word 'daughter' is used, the 

son being mentioned in sub-section (a). The sub-section provides that if the 
! 

predeceased child is a daughter and she leaves children and a· widower, the 

· widower is excluded from sharing in the share of his predeceased wife, but 

her children alone will share. This is a departure from section 51 of the Act of 

1925 where the widower was given a shar~. 

In Jehangir vs. Pirozba/7 a Parsi had died intestate leaving a widow, 

two daughters and the heirs of one predeceased daughter, viz, her husband 

and one daughter. The husband of the predeceased daughter had married 

27 11 Born I. 
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again. It was contended that such a person was not a widower within the 

meaning of the section. In Webster's Dictionary a widower is defined as 'a 

man who has lost his wife by death and has not married again.' But it was 

held that by the word 'widower' in the section was meant a widower 

relatively to the deceased wife only and without consideration of the fact or 

possibility of the widower remaiTying and he was entitled to a share. This 

decision was against the sentiment of the Parsi community and under the 

. present Act it is no longer law as the word 'widower' is expressly omitted and 

the division is among the children of the predeceased daughter. The widower 

of any female lineal descendant is also excluded under section 53( c) as the 

division is according to sub-section (a) or!(b) as the case may be. The fact that 

such widower has or has not remarried is also immaterial. 

Example 

Example under sub-section (b)-share of predeceased daughter when she 

leaves a widower and children. 

Daughter 

116 

A=Widow=2/6 

Predeceased Daughter=Widower 
' 

Daughter 

!1/12 

116 

Son 

1/12 

Son 

2/6 

The first division will be into six parts, 1 part to daughter, 1 part to 

predeceased daughter, 2 parts to son and 2 parts to the widow. 

The second division of the l/61
h share of predeceased daughter will be 

equally between her daughter and son, the widower taking no share. 
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The sub-section (c) to section 53 is new. This sub-section goes down a 

step further in the distribution of the estate if any child of such predeceased 

child also dies in the lifetime of the intestate leaving a widow and/ or child or 

children him or her surviving. 

There was also no express provision regarding distribution in the event 

of all the children of the Parsi intestate predeceasing him leaving lineal 

descendants who survived the intestate, ie if the Parsi intestate only leaves 

behind him grandchildren or great-grandchildren. 

Example under sub-section (c). 

A=Widow=2/8 

Daughter Predeceased Daughter Son Predeceased Son=Widow=4/40+2/40 

=6/40 

118 1/8 2/8 2/8 

Daughter( died)= Widower Son( died)= Widow · Daughter( died) Son( died) 

1/16 '0 2/80 2/40 4/40 

1116 Widow=2/40 

I 
Daughter Son Daughter Son Daughter Son 

1132 1132 1/80 2/80 1140 1/40 

In this illustration A has died leaving: (1) a widow, (2) a daughter, (3) 

the relations of a predeceased daughter, namely: (a) her daughter's widower, 

(b) h~r son's widow, (c) her grandchildren; (4) a son; and (5) relations of a 

predeceased son, namely: (a) his widow, (b) grandchildren of his predeceased 
I 

daughter, (c) the widow of his predeceased son. 

First division will be into eight parts under section 51. 
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Second division of 1/8 of predeceased daughter will be equally divided 

between her daughter and son under section 53(b) each taking 1116. Third 

division will be 1/16 of granddaughter to be divided equally between the 

great-granddaughter and 1 the great-grandson to the exclusion of the widower 

again under section 53(b). 

Fourth division will be of the 1/16th share of the son of the predeceased 

daughter between his widow and daughter and son under section 53( a) into 5 

parts. 

The· next division will be of the 2/8 share of the predeceased son. It will 

first be divided into five parts-daughter 1, son 2 andwidow 2. 

The 2/40th share of the granddaughter will be equally divided between 

her daughter and son. 

The 4/40th share· of the grandson will be divided under section 54(a) and 

half will go to his widow and the other half to his mother, ie the widow of the 

predeceased son under Schedule II, Part I, under section 54( d). 

Sub-section (d) to section 53 provides for the case of a further descent in 

the case of lineal descendant. There was 'no· corresponding section under the 

Act of 1865, If a remoter lineal descendant of the intestate has died in the 

lifetime of the intestate his or her widow and/ or children will take the share 

of their predeceased parent. 

Section 54 runs as: 

Division of property where intestate leaves no lineal descendant but 

· leaves a widow or a widower or a widow or widower of any lineal 

descendant-· Where· a Parsi dies without leaving any lineal descendant but 

leaving a widow or widower or a widow or widower of a lineal descendant, 
! . . 

the property of which the intestate dies intestate shall be divided in 

accordance with the following rules, namely: 

(a) if the intestate leaves a widow or widower but no widow or widower of 

a lineal descendant, the widow or widower shall take half the said property; 
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(b) if the intestate leaves a widow or widower and also a widow or widower 

of any lineal descendant, his widow or her widower shall receive one-third of 

the said property and the widow or widower of any lineal descendant shall 

receive another one-third, odfthere is more than one such widow or widower 

of lineal descendants, the last mentioned one-third shall be divided equally 

among them; 

(c) if the intestate leaves no widow or widower but one widow or widower 

of a lineal descendant, such widow or widower of the lineal descendant shall 

receive one-third of the said property or, if the intestate leaves no widow or 

widower but more than one widow or widower of lineal descendants, two

thirds of the said property shall be divided among such widows or widowers 
I 

of the lineal descendants in equal shares; 

(d) the residue after the division specified in clause (a) or clause (b) or 

clause (c) has been m.ade shall be distributed among the .relatives of the 

intestate in the order specified in Part I of Schedule II; and the next-of-kin 

standing first in Part I of that Schedule shall· be preferred to those, standing 

second, the second to the third, and so on in succession, provided that the 

property shall be so distributed that each male and female standing in the 

same degree of propinquity shall receive equal shares; 

(e) If there are no relatives entitled to the residue under clause (d), the 

whole of the residue shall be distributed in proportion to the shares specified 

among the persons entitled to receive shares under this section. 

Distribution of Property 

This section corresponds to section 55 of the old Act with considerable 

changes owing to the introduction of a new sharer, viz the widow of a lineal 

descendant. The distribution according to this section is as follows: 

Sub-section (a) 

(a) Widow or widower but no children and no lineal descendant nor widow 

of any male lineal descendant. 
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Widow or widower Relatives in Schedule II Part I 

1/2 112 

Sub-section (b) 

(b) Widow or Widow pr lineal Relatives in 
: 

widower descendant Schedule II Part I 

113 113 113 

Sub-section (c) 

(c) No widow or widower but one widow of a lineal descendant then the 

division is as under: 

(i) One widow of lineal descendant 

1/3 

Relatives in Schedule II Part I 

2/3 

(ii) More than one widow of lineal descendants Relatives in Schedule II Part I 

2/3 

Sub-section (d) 

(d) The residue amongst relatives in Part I of Schedule II 

1/3 

Father and Mother · 

2 1 

Brothers and Sisters 

2 1 

SCHEDULE II, PART I 

(1) Father and Mother: 

Share of Father: 

(a) If a male Parsi intestate dies leaving a widow and children arid father 

and mother the father gets a share equal to half that of the son as seen in 

section 51(2). 
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(b) If a female Parsi intestate dies leaving a widower and children, father 

gets nothing (section 52). 

(c) If a male or female Parsi intestate dies without leaving any lineal 

descendant but leaving a widow or widower or a widow of a lineal 

descendant, then the fath,er gets the residue in the proportion of 2-1 if there is 

mother after payment of the share of the widow or widower and the share of 

the widow of lineal descendant. If there is no mother he gets the whole 

residue. 

(d) If a male or a female Parsi dies intestate leaving neither lineal descendant nor 

a widow or widower nor a widow of any lineal descendant the father gets the 

whole property with the mother in the proportion of two to one under section 

55, Schedule II, Part II and if there is no mother he gets the whole. 

Mother's share: 

(a) If a male Parsi intestate dies leaving a widow and children, she gets a 

share equal to half that of the daughter as seen in section 51(2). 

(b) In all other cases her share is as mentioned in (b), (c) and (d) of 

father's share specified above. 

I 

(2) 'Brothers and Sisters (other than Uterine Brothers and Sisters) and Lineal 

Descendants· of such of them as shall have Predeceased the Intestate' 

Under the Act of 1925 ·before its amendment, in Schedule II, Part I the 

words 'other than uterine brothers and sisters' did not occur and the words 

'and the children or lineal descendants' occurred. The words 'and the 

children' are omitted as being redundant. 
! 

The words 'brothers' and 'sisters' in clause (2) of this part refer to 

brothers and sisters on the father's side without reference to who the mother 

is. All brothers and sisters by the same father, whether by the same mother or 

by different mothers emile and share und,er this clause. The words 'brothers' 

and 'sisters' refer to brothers and sisters of the full blood as also brothers and 

sisters of the half blood. But a uterine brother i.e. brothers by the same mother 

but of different fathers will not share. 
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If brothers and sisters are alive, they exclude other relatives and the 

division between a brother and a sister will be in the proportions of 2 to 1. 

The expression 'brothers and sisters and the lineal descendants of such of 

them as shall have predeceased the intestate' has given rise to some doubt 

whether the word 'and' is to be taken cumulatively or whether the lineal 

descendants of brothers and sisters will take in preference to other relatives. 

When there are no brothers and sisters, but there are lineal descendants in 

different degrees of predeceased brothers and sisters, and also a paternal 
! 

grandfather or grandmother, the children of the deceased brother or sister will 

take in preference to the paternal grandfather or grandmother by virtue of the 

provisions contained in section 55 read with Schedule II, Part II. 

If there are .. brothers and sisters and the lineal descendants of such of 

them as shall have predeceased the intestate, the primary division is per 

stirpes, ie each surviving brother will take an equal share with the lineal 

descendants of the deceased brother collectively. In any given degree each 

male will take double the share of a female eg brother takes double the share 

of a sister, a nephew double the share of a niece. But the different degrees the 

rule of each male taking ,double the share of each female does not apply, ega 

grandnephew does not take ·double the share of a niece nor a great

grandnephew double the share of grandniece. The words 'lineal descendants' 

are substitutional. If all the brothers and sisters are dead and there are lineal 

descendants in different degrees, the division is again per stirpes and not per 

capita.28 

(3) Paternal Grandfather and Paternal Grandmother 

If both the paternal grandfather and paternal grandmother are alive the 

division will be in the proportion of 2 to 1 and if only one of them survives he 

or she takes the whole. 1 

28 Hirjibhai vs. Barjorji, 22 Born 909 (920) 
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(4) Children of the Paternal Grandfather and the Lineal Descendants of such 

of them as have Predeceased the Intestate 

After paternal grandfather and paternal grandmother come the paternal 

uncle and aunt (who are their children) of· the intestate and their lineal 

descendants. They will only come in if neither paternal grandfather nor 

paternal grandmother is alive. If either of them is alive, he or she will exclude 

them. The lineal descendants of paternal uncles and aunts will only share if a 

paternal uncle or aunt is alive. 

(5) Paternal Grandfather's Father and Mother 

(6) Paternal Grandfather's Father's Children and the Lineal Descendants of 

such of them as have Predeceased the Intestate 

Section 55 runs as: 

Division of property where intestate leaves neither lineal descendants 

nor a widow or wiciower nor a widow of any lineal descendant-When a Parsi 

dies leaving neither lineal descendants nor a widow or widower nor a widow 

or widower of any lineal descendant (a widow of any lineal descendant), his 

or her next of kin, in the order set forth in Part II of Schedule II, shall be 

entitled to succeed to the whole of the property of which he or she dies 

intestate. The next of kin standing first .in Part II of that Schedule shall be 

preferred to those standing second, the second to the third, and so on in 
I 

succession, provided that the property shall be so distributed that each male 

and female standing in· the same degree of propinquity shall receive equal 

shares 29(each male shall take double the share of each female standing in the 

same degree of propinquity). 

In the above-mentioned situation as per Section 55 of the Indian 

Succession Act, 1925, his or her next of kin shall be entitled to succeed in the 

order given in Part II of the Schedule, which is as follows-

(i) Father and mother, 

29 Subs. By Act (51 of 1991 ), f9r the words "each male shall take double the share of each 
female standing in the same degree of propinquity". 
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(ii) Brothers and sisters (other than uterine brothers and sisters) and lineal 

descendants of such of them as shall have predeceased the intestate, 

(iii) Paternal grandfather and paternal grandmother, 

(iv) Children of the paternal grandfather and the lineal descendants of such of 

them as have predeceased the intestate, 

(v) Paternal grandfather's father and mother, 

(vi) Paternal grandfather's father's children and the lineal descendants of such 

of them as have predeceased the intestate, 

(vii) Uterine brothers and sisters and the lineal descendants of such of them as 
' 

have predeceased the intestate, 

(viii) Maternal grandfather and maternal grandmother, 

(ix) Children of the maternal· grandfather and the lineal descendants of such of 

them as have predeceased the intestate, 

(x) Widows of brothers or half brothers, 

(xi) Paternal grandfather's son's widow, 
I 

(xii) Maternal grandfather's son's widow, 
I 

(xiii) Widowers of deceased lineal descendants of the intestate who have not 

married again before the death of the intestate, 

(xiv) Maternal grandfather's father and mother, 
I 

(xv) Children of the maternal grandfather's father and lineal descendants of 

such of them as have predeceased the intestate, 

(xvi) Children of the paternal grandmother and the lineal descendants of such 

of them as have predeceased the intestate, 

(xvii) Paternal grandmother's father and mother, 

(xviii) Children of th~ paternal grandmother's father and the lineal 

descendants of such of them as have predeceased the intestate. 

The order of succession in this part of the schedule is such that the next 

of kin standing first shall be preferred to those standing second and so on. 

The distinction between sections 54 and 55 is that under section 54 the 

division is to be made when there is a widow or widower but no lineal 

descendants, whereas this section comes into operation only when there is 
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neither lineal descendant nor a widow or widower nor a widow of a lineal 

descendant. 30 The scheme of distribution in Part II of Schedule II is first the 

paternal relatives are to be exhausted up to paternal great-grandfather and 
I 

paternal great-grandmother and their lineal descendants; then the relatives 

from the mother's side are to be exhausted up to maternal grandfather and 

maternal grandmother and their children and lineal descendants; then the 

outsiders are allowed to get in, viz, first, widows of the brothers if they have 

not remarried. 

Section 56 runs as: 

Division of property where there is no relative entitled to succeed under the 

other provisions of this Chapter-Where there is no relative entitled to 

succeed under the other provisions of thi~ Chapter to the property of which a 

Parsi has died intestate, the said property shall be divided equally among 

those of the intestate's relatives who are in the nearest degree of kindred to 

him. 

This is the residuary section of Chapter III and it provides for rule of 

succession and mode of division of property left by a Parsi who died intestate 

without any heir or other relatives who could succeed under the other 

provisions of this Chapter. In such an eventuality property goes to the 

kindreds of nearest degree in equal shares. 

4.4. RESUME 

The Parsi community in India is governed by the Indian succession Act, 

1925 in matter of succession. Sections 50 to 56 of that Act provide for the 

division of property of male and female intestates. In the .female intestate's 

property, daughter and son get equal shares, whereas in the male intestate's 

property, son gets double the share of the daughter. The Law Commission of 

India in its One Hundrd:l and Tenth Report have reviewed these provisions 

30 Erasha vs. Jerbai 4 Born 537. 



207 

and recommended that the discrimination made between sons and daughters 

in the case of a male intestate's property should be removed. The Parsi 

community has came foi[Ward for making amendments in the law so as to do 

away with the discrimination between sons and daughters by providing that 

both will share equally in the male intestate's property also. These 

amendments are also made in keeping with the policy of the Government to 

confer rights for women in the parental property. 

Sections 50 to 56 were earl~er substituted by Act 17 of 1939 in order to 

remove doubts, supply deficiencies, incorporate so far as possible the judicial 

decisions which the community had then accepted. The amendments 

introduced by Act 51 of 1991 take the matter further keeping in view the 

constitutional rights of equality among men and women. 
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SUCCESSION IN CHRISTIAN COMMUNITY 

The Christians in India are governed by the Indian Succession Act 1925 

with regard to the matters of succession. The Indian Succession Act, 1925, 

states that if the deceased is not a Hindu, Mohammedan, Buddhist, Sikh or Jain 

his succession to immovable property shall be regulated by this Act. Part V of 
I , 

the Indian Succession act, 1925 lays down the rules of succession to the 

property of a person dying intestate. Chapter I lays down that Part V shall 

constitute the law of India in all cases of intestacy. Chapter II lays down the 

rules of succession in cases of intestates other than Parsis and Chapter III lays . 

down the rules of succession for Parsi intestates. 

The whole of this Part applies to Europeans, Indian Christians, Jews, 

Armenians and other persons professing Christian religion domiciled in India. 

Chapters I and III apply to Parsis. With respect to the Indian Christians, the 

diversity in inheritance laws is greatly intensified by making domicile a 

criterion for determining the application of laws. Christians in the State of 

Kerala are governed by two different Acts-those domiciled in Cochin are 

subject to the application of the Cochin Christian Succession Act 1921 while 

the Travancore Christians are governed by the Travancore Christian Succession 

Act 1916. However, the Travancore Christians following the Marumakka 

Avakashi system (The Travancore Christian Succession Act, 1916, Section 3), 

Roman Catholics who follow Latin rites 1 and the Protestant Christians living in · 

the ·five taluks, i.e. Karunagapally, Quilon, Chirayinkil, Trivandrum and 

Neyyattinkara, have their separate customary laws. Similarly, the European 

Christians, Anglo Indians, Parangi communities of Cochin and the Tamil 

Christians of Chittur taluk· of Cochin are governed by their distinct customary 

1 Abdurahiman vs. Joseph, AIR 1952 TC 176. 
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laws2
. Further, Christians in the State of Goa and the Union Territories of 

. . .. 

Daman and Diu are governed by the Portuguese Civil Code 1867 while those in 

Pondicherry adhere to any of the following laws: 

(i) Customary Hindu Law 

(ii) The Indian Succession Act, 1925 

(iii) The French Civil Code, 1804. 

Indian Christians who are not subject to any of the above customary or 
1 . 

statutory laws are governed by the general scheme of inheritance laid down 

under the Indian Succession Act, 1925. 

Prior to 1961, Goa, Daman and Diu were Portuguese colonies, known as 

overseas provinces of Portugal to which the Portuguese Civil Code was 

extended with effect from 1 July 1870. However, its application in matters of 

inheritance and succession was confined to non-Hindu communities, largely, 

Christians. The law relating to succession was amended in ·1910, though no 

major change took place ti111961. Goa was liberated and in the following year 

the Constitution was amended. In 1962 itself, the legislation affecting Goa was 

passed and that saved the application of the then existing laws to the 

inhabitants of Goa. Thus, Christians of these areas are still governed by the 

provisions of the Portuguese Civil Code 1867. 
\ 

Before the advent of the French in Pondicherry, its population consisted 

of Hindus, Muslims and a good number of Christians who were new converts 

from Hinduism following their distinct laws. The French Civil Code 1804 was 

extended to Pondicherry in 1819~ However, it was provided that the population 
\ . 

of Indian origin whether Hindus, Muslims or Christians, would continue to be 

governed by the laws and customs of their. respective religion (This was 

reiterated by the French Constitution of 1946, as well as by the French 
I ':, .', 

Constitution of 1958, which provided that Frehch :nationals if ther were not 

subjects to the common law of the country, namely the French personal law as 

embodied in the Civil Code, would continue to be governed by their own · 

2 Anthony Swamy vs. Chinnaswamy (1969) SCC 18, The Vaniya Tamil Christians of Chittur 
Taluk are governed by the Mitakshara school of Hindu law in regard to inheritance and 
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personal law) with the result that Christians 1 of Pondicherry unlike Christians of 

the rest of India, did not get a separate succession law and continued to be 

governed by their original law, ie, the customary Hindu law. Nevertheless, in 

matters of marriage and divorce they were subject to the provisions of the 

French Civil Code 1804. 

The French Civil Code was first applied in Pondicherry to French 

nationals migrating to India. It provided that Indians (Irrespective of their 

religion) could renounce their personal law and embrace French law. Many 

Indians took advantage of this offer (This offer was coupled with the attraction · 

of granting full political rights and preferential appointment to attractive posts 

in the Metropolitan cadre il). the French Army) and became 'Renocants' 

(Renocants are those Indians who have renounced their personal laws and have 

embraced the application of French law over them). Consequently, French law 

became applicable to them and they were no longer subject to their traditional 

law in personal matters. 

The merger of Pon~icherry with India [By the Constitution (Fourteenth 

Amendment) Act made on 16 August 1961] ·did not affect the legal set-up 

substantially. The Indian Government in conformity with the Treaty of Cession 

allowed the Renocants and those who became Indian nationals to continue to 

be governed by their laws. The Indian su~cession Act 1925 was extended to 

Pondicherry in 1984; yet the instrument of extension excluded the application 

of this Act to the Renocants. Therefore, Christians in Pondicherry are governed . 

by thr.ee different laws-The Indian Succession Act 1925, · the uncodified 

customary Hindu law (Louis Marie Antione vs. Alexis Sandanaswamy, AIR 

1984 Mad 271; Lucas vs. Jerome Pascal AIR 1977 Mad 270) or the French 

Civil Code. 

successiOn.· 
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5.1. RELEVANT PROVISIONS UNDER THE INDIAN SUCCESSION 

ACT, 1925 

Part V of the Act lays down the rules of succession to the property of a 

person dying intestate. Chapter I (contains 
1
sections 29 and 30) Jays down that 

Part V shall constitute the law of India in all cases of intestacl. Chapter II 

(contains sections 31 to 49) lays down the rules of succession in cases of . 

intestates other than Parsis and Chapter III (contains sections 50 to 56) lays 

down the rules of succession for Parsi intestates. 

Section 29 runs as: 

Application of part-{1) This Part shall not apply to any intestacy occurring 

before the first day of January 1866, or to the property of any Hindu, 

Mahommedan, Buddhist, Sikh or Jaina. 

(2) Save as provided in sub-section (1) or by any other law for the time being in 

force, the provisions of this Part shall constitute the law of India in all cases of 

intestacy. 

Sub-section (1) leaves the law applicable to Europeans, Indian 

Christians and· Pars is before the first day of January 1866, untouched; such law 

was the common law of England except as modified by any customary law 

applicable to the Parsis or the Indian community. 

The opening part of section 29, sub-section (2) is intended to be a 

qualificatory or excepting provision and not a provision for incorporation by 

reference. 

Any custom pertaining to succession, inheritance, adoption, etc. 

prevailing amongst the Indian Christians in territories governed by the Bengal, 

Agra and Assam Civil Courts Act cannot be regarded as a law for the time 

being in force as contemplated by section 29(2} of the Indian Succession Act 

and despite any such custom prevailing in any section of the Christian 

community in the State, the intestate succession in respect of their properties is 

to·. be governed by the. provisions contained in the Indian Succession Act and 



212 

. for that purpose any custom or rule of justice, equity and good conscience 

would be irrelevant. So far as the State of U.P. is concerned intestate 

succession of Indian Christians is governed by the provisions contained in the 

Indian Succession Act, 1925 and any custom prevalent· in the State in this 

regard, would for purposes of succession be irrelevant. 

The lineal consanguinity contemplated by section 25 of the Act is the 

real consanguinity and not the notional or fictional consanguinity. The adopted 

son continues to be the descendant in the direct line of his natural father. 

Accordingly when section 3 7 of the Act provides that where the intestate has 

left surviving him a child or children, but no more remote lineal descendant · 

through a deceased child, the property shall belong to his surviving child, if 

there is only one, or shall be equally divide.d among all his surviving children it 

clearly envisages that such children, whether male or female, who are the lineal 
I 

descendants of the deceased and are as .such his kindred .. Thus, the word 

'children' in section 37 of the Act will not cover the case of an adopted child 

who cannot be described as lineal descendant of the person adopting him; 

In the result, Court concluded that right to succeed to the properties left 
I 

by Smt. Maud Datt is governed not by the alleged custom set up by Ajit Datt 

but is governed by the provisions contained in the Indian Succession Act. 

Further under the provisions of Indian Succession Act, a child adopted by a 

person for being brought up as a son, does not inherit the properties left by 

h
. 4 
liD. 

"Any other law for time being in force"-Tbe special appeal is liable to 

be dismissed on the finding recorded above but as the learned counsel for the 

parties have raised some legal submissions, they may also be . considered. 

Learned counsel has submitted that as 'A' was adopted son of Maud Datt, he 

was entitled to succeed to her estate in accordance with custom of the family of 

'E', which continued to follow some principles of Mitakshara Law. In support 

of this submission reliance is placed on sub-section (2) of Section 29 of Indian .. 

3 But subject to any other law for the time being in force. 
4 Mrs. Ethel Walters vs. Ajit Datt, 1986 All LJ 8 at 12. 
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Succession Act, which enjoins that save as provided in sub-section (1) or by 

any other law for the time being in force, the provision of· this part shall 

constitute the law of India in all cases of intestacy. It was urged that the 

expression any other law for the time being in force used in sub-section (2) 

would include within its ambit statutory law and also customary law applicable 

to the concerned parties. According to learned counsel succession in the family 

of E.E.Datt would be governed by the custom prevailing in the family namely, 

the principles of Hindu law on adoption where under, an adopted son inherits 

the property of his adoptive father.5 

In Kamawati vs. Digbijai Singh, 6 it has been held that a person who 

ceases to be a Hindu in religion and becomes a Christian cannot elect to be 

bound by the Hindu law in the matter of 'succession after the passing of the 

Indian Succession Act and a Hindu convert to Christianity is governed solely 

by the said Act. 

A similar contention was repelled by a Division Bench of this Court in 

Ranbir Karam Singh vs. Jogindra Chandra Bhattacharjaji, 7 and the Court held 

that the argument that succession to an estate of an Indian Christian can be 
I 

governed by the rules applied to the community to which he belonged before 

his conversion to Christianity is not sound. 

In Anthonyswamy vs. MR. Chinnaswamy, 8 it was the admitted case that 

Vanniya Tamil Christians of Chittur Taluk, Kerala, are governed by the 

. Mitakshara School of Hindu law in regard to inheritance and succession and 

the son of member of such community gets by birth interest in ancestral 

property owned by the father. It was on this ground that the doctrine of pious 

obligation was held to be applicable. Therefore, this authority can be of no help 

to the appellant. 

In the matters o£ adoption and such other matters with which 

Christianity has no concern. Indian Christian shall in view of the Court be 

5 SeeAnthonyswamy vs. MR.Chnnaswamy, AIR 1970 SC 223. 
6 AIR 1922 PC 14. 
7 AIR 1940 All 134. 
8 AIR 1970 SC 223. 
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governed by the law of the land and not by any rule of English law as 

distinguished from tenets of Christianity. It cannot, therefore, be laid down as 

rule of general applicability that a custom which has acquired the force of law 

by reason of its antiquity, continuity, certainty and reasonableness and which 

has not been repealed or modified by legislation would cease to govern a Hindu 

after his conversion to Christianity.· Customary law comes within the purview 

of law as defined in Article 13 and is saved by Article 3 72 of the Constitution. 

The convert may, if he thinks fit abide by the old usages and customs, which do · 

not interdict any philosophy and ethics or tenets of Christianity he has 

embraced. The convert and thereafter his proge.ny may show by their conduct 

that they continue to be governed by the old customs and usages. It is matter of 
' 

pleading and proof. Adoption by a Hindu converted to Christianity as a matter· 

of fact, is not opposed to the philosophy and ethics of Christianity, the essence 

of which lies in the principles of non-violence, love, compassion, sacrifice, 

service to suffering humanity, truth, goodness and beauty which have endured 
i 

the Christianity as a religion for long, and not the rituals prescribed for entering 

into the order of Christianity nor even the rules governing civil life of the . 

Christian community. In case the convert has chosen to abide by the customary 

law of adoption then the validity of adoption would be tested on the anvil of 

requisites of adoption as prescribed by the' custom and in case, there exists no 

such custom, a childless Hindu converted to Christianity may in exercise of his 

fundamental right to life, adopt a child and in the case the only formality in 

order to constitute valid adoption would be a physical act of giving and taking 

"a ceremony imperative in all adoptions" and this requisite is satisfied in the 

essence only by actual delivery and acceptance of boy and since an adopted · 

child seeks to displace the natural succession of property by alleging adoption 

he must discharge the burden that lies upon him by proof of the factum of 

adoption and its validity. The evidence in proof of the adoption should be free 

from all suspicion of fraud and so consistent and probable as to give no 

occasion as to doubting the truth.9 Customary law applicable to Indian 

9 Mahusudan vs. Narayani Bai, AIR 1983 SC 114. 
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Christians· before their conversion to Christianity will continue to govern them 

in matter not specifically covered by any principles or tenet of Christianity 

being professed by the individual concerned provided that such customs and 

usages remained in vogue even after conversion. It may be pertinent to refer to 

the introductory passages
1 

of the Hindu Adoption and Maintenance Bill in 

which it has been stated thus: "Indian Majority Act, 1875 exempted adoption 

from the purview of it provisions while Indian Succession Act, 1925, 

specifically recognized the Hindu usage of adoption". Reference may be had to 

Schedule III of the Act. 

All men and women are endowed by their creator with certain "inherent 

and unalienable rights". Among these was the most valuable right to life that · 

the man was endowed by birth. The right to life· was multifaceted concept and 

has, indeed, been guaranteed as a fundamental right under Article 21 of the 
. . 

Constitution of Indian life, in every dimension, is paradoxical. The rules 
I 

governing human life, are therefore, bound to be paradoxical.depending on the 

milieu and ethos of a given time and place. Though notions of happiness may 

differ from individual to individual depending on socio-political, socio

economic and socio-religious ethos of a g;iven time and place and above all 
' t I . 

one's own attitude towards life, desire of happiness is inherent in every human 

being and is, therefore, bound to have its reflection in human activity. In fact 

our suit of happiness is but a facet of right to life guaranteed by Article 21 of 

the Constitution son-less ·person may envisage fulfillment of his happiness in a 

substitute of a son and therefore, even in the ab.sence of statutory or customary 

rights of adoption, a son;less person, may adopt a child in exercise of his 

person right to life as a means of fulfillment of his happiness and as such 

adoption must be recognized by courts if it is not interdicted by any legislation, 

established custom or personal law. For a Hindu destitute of a son, adoption 

has now been given legislative recognition though earlier it was recognized 

under Hindu law for the sake of funeral cake, water and solemn rights and for 

the celebrity of one's name but for a non-Hindu say for example on Indian . 

Christian who is destitute of a son, adoption may be a means of fulfillment of 
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his desire of the celebrity of his name and continuity of his heredity and in that 

sense, adoption of a child by an issueless couple if viewed from the secular eye, 
. . . I 

may be regarded as natural and inherent in the right to life and can be freely 

exercised unless it is forbidden or taken away, expressly or by necessary 

implication· by law including any tenet of the religion one is professing. One 

may opine that it will be a lawful fact for a person destitute of a son to adopt a 

child irrespective of his race and domicile save where he is forbidden to do so 

by law or any tenets of his! religion. Such right being inherent in man cannot be 

taken away except by. authority of law. In Islam, adoption ·is in no Delphic 

terms, forbidden. 10 

Section 30 deals with preliminary matters and runs as: 

As to that property deceased considered to have died intestate-A 

person is deemed to die intestate in respect of all property of which he has not 

made a testamentary disposition, which is capable of taking effect. 

Illustrations 

(0 A has left no will. He has died intestate in respect of the whole of his 

property. 

(ii) A has left a will, whereby he has appointed B his executor; but the 

will contains no other provisions. A has died intestate in respect of 

the distribution of his property. 

(iii) A has bequeathed his whole property for an: illegal purpose. A has 

died intestate in respect ofthe distribution of his property. 

(iv) A has bequeathed 1,000 rupees to B and 1,000 rupees to the eldest 

son of C, and has made no other bequest; and has died leaving the 

sum of 2,000 rupees and no other property. C dies before A without 

having ever had a son. A has died intestate m respect of the 
! 

distribution of 1,000 .rupees. 

10 Ajit Datt vs. Ethel Walters, AIR 2001 All109 at 122, 130, 131. 
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When can a person be said to have died intestate has been laid down in 

this section. The section Plfts it simply in negative term, that a person would be 

deemed to have died intestate if he dies without making any testamentary 

disposition of all his properties, such disposition being capable of t~king effect. 

That is, he will be deemed to have died intestate if he dies without making a 

valid and effective testamentary disposition of all his property. Thus, two 

condit~ons appear to be the essential ingredient of the section, namely: ( 1) that 

the person dying has not made a testamentary disposition of "all" his property, 

and (2) he has not made a valid and effective testamentary disposition of all his 

property. 

The word 'intestate' is defined in sectiqn 55 of the Administration of 

Estates Act as: 'Intestate' includes a person who leaves a will but dies intestate 

as to some beneficial interest in his real or personal estate. Statutory 

nomination under special enactments like Provident Fund Act, Payment of 

Gratuity Act, Insurance Act, or a bank account. 

Intestacy is of two kinds-total intestacy or partial intestacy. A man 

may die partly testate and partly intestate, eg where· the will contains several 

bequests to several legatees, but there is no disposition of the residue; he dies 

intestate as regards the residue. 11 

Whartons in his Law Lexicon 12 lists the following circumstances m 

which a 

person may be said to have died intestate, namely: 

( 1) where he had made no testamentary disposition at all, or 

(2) where he has made a testamentary disposition but the same is not 

valid, legally, or 

(3) he had made a testamentary disposition but same is revocable or 
' . 

made useless; or 

11 Erasha vs. Jerbai 4 Born 537. 
12 Third edition, p. 15. 

1 
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( 4) no one became an heir under the testamentary disposition he had 

made. 

A difference, however, be noted between the above enunciation and the term of 

this section of this Indian Act, viz., Wharton does not mention that where a 

testamentary disposition, if made, did not Include all his property. This section 

seems to lay emphasis thereon. 

According to Halsbury "intestacy may be total or partial Total intestacy 

. occurs where a man makes no effective testamentary disposition of any of the 

property of which he is competent to dispose of by will. Partial intestacy occurs 

where the testators will though partly effective either (1) altogether fails to 

dispose of some specific property of the testator or (2) having purported to 

dispose of all his property has failed to dispose effectively of some interest · 

which has arisen in consequence of the will as for instance a limited interest or 

a life interest: In the first case, the failure occurs at the date of death, whereas 

in the second it may occur at the death or at some later date. 13 

RULES IN CASES OF INTESTATES OTHER THANPARSIS 

Chapter II of the Indian Succession act, 1925 applies to Europeans, · 

Indian Christians, Jews, Armenians and other persons professing Christian 

religion domiciled in India. 

Section 31. Chapter not to apply to Parsis.-Nothing in this Chapter shall 

apply to Parsis. 

Rules of devolution of the property of a person dying intestate as 

embodied in Chapter II of Part V have been made inapplicable to Parsi 

community. Special provisions have been made for the Parsis in the next 
I 

Chapter (Chapter III). 

Section 32. Devolution of such property.-The property of an intestate 

devolves upon the wife or husband, or upon those who are of the kindred of the 
I 

13 Halsbury, 3'd edition, Vol. 16, p. 394. 
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deceased, in the order and according to the rules hereinafter contained in this 

Chapter. 

[* * *]14 

Section 33. Where intestate has left widow and lineal descendants, or 

widow and kindred only, or widow and no kindred.-Where the intestate 

has left a widow-

( a) if he has also left any lineal descendants, one-third of his property shall 

belong to his widow, and the remaining two thirds shall go to his lineal 

descendants, according to the rules hereinafter contained; 

(b) save as provided by1 Section 33-A, if he has left no lineal descendant, but 

has left persons who are of kindred to him, one-half of his property shall 

belong to his widow, and the other half shall go to those who are of 

kindred to him, in the order and according to the rules hereinafter 

contained; 

(c) if he has left none who are of kindred to him, the whole of his property 

shall belong to his widow. 

This section apportions the shares between the wtves and lineal 

descendants or widow and kindred. In the. absence of any of these the widow 

takes the whole property of her intestate deceased husband. 
I 

The words 'lineal descendants' refer to those who are descendants in the 

direct line, and comprising of either sex traveling through them. Sons, 

daughters and grandsons and granddaughters through them would all be lineal 

descendants subject to legitimacy.15 In Sophia vs. David16
, it was decided that 

i . 

the phrase 'lineal descendants' means descendants born in lawful wedlock 

only, and does not include. descendants of a union which is not that of husband 

and wife, e.g., the offspring of a polygamous marriage which is void under the 

14 Explanation omitted by the Indian Succession (Amendment) Act, 2002, Section 2. 
Prior to omission it was as under: -

Explanation.-A widow is not entitled to the provision hereto made for her if, by a 
valid contract made before her marriage, she has been excluded from the distributive share of 
her husband's estate. 
15 Sophia Blin vs. Maria David, 41 IC 542. 
16 51 IC 542. 
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English law. Under the English law also, a son born in Scotland before 

wedlock, although legitimized by subsequent marriage of his parents, could not 

inherit any land in England from his father, neither could his father inherit land 

from him.17 ' 

The term 'widow' should include 'widows' as the singular should 

include the plural as such after the death of a man who married a wife under the 

Special Marriage Act and gets married second tirrie in accordance with Hindu 
! . 

rites during the lifetime of his first wife the second marriage does not become 

void or illegal. Consequently, on the death of the man property devolves on 

both of the widows and his lineal descendants. 18 

If a Hindu becomes a convert to Christianity and dies leaving a Christian 

widow and a Hindu brother and sister the distribution will be according to this 

Act and the widow will take half and the. brother and sister will .take half 

equally (even though they were Hindus). 19 But ifa Hindu marries a Hindu girl 

and then embraces Christianity, whereupon the wife refuses toJive with him. 

and renounces all claims on his estate, she is not entitled, after her husband's 

death, to her share as a widow to which, but for the renunciation, she would 

have been entitled under this section. 20 

The position under the. Special Marriage Act is that succession to the .. 

property of any person professing the Hindu, Buddhist, Sikh or Jain religion 

that marries under this Act, and the property of the issue of such marriage is to 

be rf?gulated by the provisions of the Succession Act. It is, therefore, obvious 

that the Hindu, Buddhist, Sikh or Jaina marriages are recognized by the Indian 

Law as valid marriages even for the purposes of the Succession Act. The 

learned Judge of the Burma Court was led to hold, as he did, because he 

considered that under the English Law a polygamist marriage is not considered 

to be a valid marriage. The Special Marriage Act, however, clearly indicates 

17 ReDan's Estate (1857) 4 Drew 194. 
18 Shephali Chatterjee & Ors vs. Kamala Banerjee & Ors, AIR 1972 All531. 
19 Nepen Bala vs. Sita Kanta, 15 CWN 158 (159). 
20 Administrator-General vs. Anandachari, 9 Mad 466 (472). 
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that Hindu, Buddhist, Sikh or Jaina marriages are to be recognized as valid for . 
I 

purposes of succession under the Succession Act.21 

In Maneka.Gandhi vs. Indira GandhP2
, it was observed:-

"We may at this stage take note of the pleadings filed by 
Smt. Indira Gandhi and the rejoinder the appellant had herself 
filed in which she had pleaded that late Shri Sanjay Gandhi was a 
member of a joint family, which concept is known only to Hindu 
Law and none other. By pleading a joint family it obviously 
meant that the appellant knew and regarded late Shri Sanjay 
Gandhi to be a member of a joint Hindu family. Having pleaded 
this is not open for her learned counsel to have contended that 
late Shri Sanjay Gandhi neither was a Parsi nor is it opens for the 
learned counsel to urge before us that he was a Parsi or that the 
finding to the contrary is not correct. Indeed, it is obviously that a 
person who ceases to be a Hindu family and Section 19 of the 
Special . Marriage Act mentions this. If Section 21-A of the 
Special Marriage Act, 1954 is applicable, even that disability will 
not startd in the way of intestate succession to the estate of late 
Shri Sanjay Gandhi being governed by the rules of succession 
postulated by the Hindu Succession Act, 1956." 

Under Succession Act, "kindred' means relation by blood through 

lawful wedlock. So relations by illegitimate mate birth are not recognized as 

kindreds under this Act. Though kindred is generally spoken as of as including 

all relation, the expression 'next of kin' does not include the relation by 

affinity, such. as husband or wife or widow or mother-in-law or step mother of 

an intestate. 23 

In England, under the Intestate's Estate Act 1952 which came into force 

on 1 January 1953, it is enacted that on the death of a husband intestate, his· 

whole estate will pass to the widow if he leaves no surviving issue, parent, 

brother or sister of the whole blood or issue of such brother or sister. 

I 

Section33-A. Special provision where intestate has left wiqow and no lineal 

descendants.-(!) Where the intestate has left a widow but no lineal 

21 GangaDevivs.BijaiSingh,AIR 1952AII214. ! 
22 AIR 1985 Del114 at 117. 
23 Emma Agnes Smithy vs. Thomas Massey, ILR 30 Born 500. 
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· descendants and the net value of his property does not exceed five thousand 
I 

rupees, the whole of his property shall belong to the widow. 

(2) Where the net value of the property exceeds the sum of five thousand 

rupees, the widow shall be entitled to five thousand rupees thereof and shall 

have a_ charge upon the whole of such prOpfjrty for sum of five thousand rupees, 

with interest thereof from the date of death of the intestate at 4 per cent, per 

annum until payment. 

(3) The provision for the widow made by this section shall be in 

addition and without prejudice to her interest and share in the residue of the 

estate of such intestate remaining after payment of the said sum of five 

thousand rupees with interest as aforesaid, and such residue shall be distributed 

in accordance with the provisions of Section 33 as if it were the whole of such 

' intestate property. 

( 4) The net value of the property shall be ascertained by deducting from 
I 

the gross value thereof all debts, and all furieral and administration expenses of 

the intestate, and all other lawful liabilities and charges to which the property 

shall be subject. 

(5) This section shall not apply,-

(a) to the property of,---
' (i) any Indian Christian, 

I . 

(ii) any child or. grandchild of any male person who is or was 

at the time. of his. death an Indian Christian, or 

(iii) any person professing the Hindu, Buddhist, Sikh or Jaina 

religion the succession to those property is under Section 
I 

24 of the Special Marriage Act, 1872 (3 of 1872) regulated 

by the provisions of this Act; 

(b) unless the deceased dies intestate in respect of all his property. 

This section was inserted by Act 40 of J 926 in order to make a better 

provision for the widow 'Yhen the estate is small. It is based on statutes 53 & 
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54,· viet c 29. But this benefit is available only in the contingency when the 

husband dies without leaving any lineal descendant. 

The benefit conferred is, first, that if the net value of the property of the 

husband on his dying intestate does not exceed rupees five thousand, the 
; 

widow will be entitled to the whole of the property, if there be no lineal 

descendant. If the net value of the property exceeds rupees five thousand, the 

widow would be entitled to rupees five thousand and shall have a charge on the 

entire property to the extent of this amount and shall have a charge on the 

entire property to the extent of this amount !and shall also be entitled to interest 

on that amount at 4 per cent per annum till payment is made, the interest being 

payable from the date of the death of the husband. 

· Secondly, in addition, she will retain her interest and share in the residue 

of the estate remaining after paying her the aforesaid amount of rupees five 

thou~and with interest as aforesaid; her interest and share in residue, however, 

is to be determined in accordance with Section 33 of this Act, treating the 

residue as the whole of the intestate husband's property. That is, in accordance 

with clause (b) of Section 33, where the deceased leaves his widow and kindred· 

but no lineal descendant, the widow will have half of the residue of the 

property. In the event of there being no kitidred even, she will, of course, have 

the whole of the property. 

In Arulayi vs. Antonimuthu,24 it was observed as follows: ~ 

"The main question arising for decision in this second 
appeal is whether the provisions of Section 33-A (1) of the Act 
39 of 1925 of the Succession Act apply to this case so as to 

· benefit the appellant to the extent of property worth Rs. 5000. 
The appellant is the widow of the Arulandu Nadan who was an 
Indian Christian. He died in the year 193 6 leaving his widow 
defendant 1, a sister the plaintiff, a brother defendant 2 and two 
daughters by a deceased sister, defendants 3 and 4. The property 
left by the deceased Arulandu Nadan is stated in the plaint to be 
worth Rs. 6,725-14-0. The plaintiff conceded that defendant 1 
was entitled exclusively to Rs. 5,000 and interest thereon. 
Deducting this sum she claimed exclusively to Rs. 5,000 and 
interest thereon. Deducting this sum she claimed a sixth in the 

24 AIR 1945 Mad 47. 
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balance and that was mentioned to be Rs. 159-13-10/2/3. It was 
also stated that defendants 3 and 4 who were her sister's 
daughters were entitled to a like sum of Rs. 159-13.,10-2/3. 
Defendant 2 was stated to be also entitled to a similar sum and 
the balance of the excess was stated' to be the share of defendant 
1, i.e., this is addition to the sum of Rs. 5,000 and interest thereon 
which was conceded in favour of defendant 1, defendants. 3 and 4 
submitted to a decree apparently content with the share allotted to 
them in the plaint. Defendant 1 did not contest the plaintiff's 
claim. Defendant 2, however, put forward a claim that he was 
entitled to a sixth not merely in . her surplus remaining after 
setting apart Rs. 5,000 and interest for the sole benefit of 
defendant 1 but in ~he entire assets left by Arulandu Nadan. To 
this claim defendant 1 naturally took objection. The. fight was 
between defendants 1 whose priority to the sum of Rs. 5,000 and 
the plaintiff and defendant 2 who did not concede this right 
conceded interest. The Trial Court held in favour of defendant 1 
the widow and decreed Rs. 159-13-10-2/3 to each of the three 
sets of claimants, namely, the rplaintiff defendant 2 and 
defendants 3 and 4. The plaintiff was content as she got what she 
wanted in her plaint, and being the amount on which she paid the 
court-fee. Defendants 3 and 4 did not file any appeal; they were 
also apparently content with what they got. Defendant 2, 
however, took the matter on appeal to the Appellant Court. The 
Court agreed with his contention and held that he was entitled to 
a sixth share in the entire property and did not uphold the 
exclusive right toRs. 5,000 and interest put forward by defendant 
1. While allowing 1 the appeal; the Appellant Court varied the 
decree in favour of the plaintiff and defendants 3 and 4 by giving 
a sixth in the whole of the property to them. Defendant 1 has filed 
this appeal and urges that the correct view of the law is the one 
taken by the trial Court and that, at any rate, the appellate Court 
should not have varied the decree which had been passed in 
favour of the plaintiff and defendant~ 3 and 4." 

Mr. Umamaheswaram urges that the plaintiff claimed in her plaint only 

Rs. 159 odd, paid court-fee only on that sum, did not ask for an amendment of 

the plaint even after defendant 1 appeared and put forward a larger claim and 

that after the decree of the trial Court, she did not prefer an appeal or even a 

memorandum of objectiotfs as she would be entitled to file as a respondent 

under Order XLI, Rule 22, Civil Procedure Code. Under that rule one 

respondent can file a memorandum of objections against another respondent 

and not merely against the appellant. That being so~ it is said that there was no 
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valid ground for the appellant Court enhancing the amount granted to the 

plaintiff and for varying a decree in which she acquiesced. Section 33-A was 

introduced into the Succes!)ion Act by Act 40 of 1926. Arulandu Nadan died in 

193(5. So the amending Act applies to this case. Under Section 33-A (1) where 

the intestate has left a widow but no lineal descendants and the net value of this . 

property does not exceed five thousand rupees, the whole of his property shall 

belong to his widow. Under clause (2), where the net value of the property . 

exceeds the sum of five thousand rupees, the widow shall be entitled to five 

thousand rupees thereof and · shall have a charge upon the whole of such 

property for such sum of the five thousand rupees, with interest thereon from 

the date of the death of the intestate at four per cent per annum payment. 

Clause (3) says: 

"The provisibn for the widow made by this section shall 
be in addition and without prejudice to her interest arid share in 
the residue of the estate of such intestate.remaining after payment 
of the said sum of five thousand rupees, with interest as aforesaid, 
and such residue shall be distributed in accordance with the 
provisions of Section 33 as if it, (res~due) were the whole of such 
intestate's property." ' 

Clause (4) is not material, clause (5), which has given rise to the trouble, . 

runs as follows: 

"This section shall not apply,--

( a) to the property of: (i) any Indian Christian; (ii) any child or 

grandchild of any male person who is or was at the time of his 

death an Indian Christian, or (iii) any person professing the 

Hindu, Buddhist, Sikh or J aina religion the succession to 

whose property is, under Section 24, Special Marriage Act, 

1872, regulated by the provisions of this Act; 

(b) Unless the deceased dies intestate in respect of all his 

property." 

The contention put forward by the appellant which found acceptance in 

the trial Court in that expression "unless the deceased died intestate in respect 
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of all his property" occurring in clause (b) is really part of clause (a) and 

governs the three classes which are mentioned in clause (a). According to the 

learned advocate, the section will not apply to the property of an Indian 

Christian unless the deceased died intestate in respect of his property; similarly 

as regards the ·persons mentioned in clause (ii) and (iii). If this is correct 

construction, then the provisions of clause ( 5), which provide that the section 

shall not apply to certain cases, will exclude only those cases of Indian 

Christians who die leaving a will in respect of all his properties. But if the 

Indian Christians died intestate in respect of all his property, then the 

provisions in clause ( 5) will come into operation and, therefore, the right of 

exclusion enacted in clause (5) would not apply. 

This construction ignores the fact that the expressiOn "unless the 

deceased dies intestate in respect of his property" is put in as a separate and · 

independent clause and it is not made part of clause (a). If the Legislature 

intended that it should be a clause governing the three clauses of cases 

mentioned in clause (a), then it ought not to have been put as clause (a). Ifthis 
I 

construction is correct, · then in the case of persons who are not Indian 

Christians or any persons mentioned in clause (ii) and (iii) of sub-clause (a) of 
J 

clause (5), the section will apply whether the deceased died intestate in respect 

of all his property or whether he left a will disposing of some of his property. If 
I . 

an Anglo-Indian or an Englishman domiciled in India or any· of the other 

persons to whom Chapter II would apply other than those mentioned in clauses 

(i), (ii) and (iii) of clause (5) (a) leaves a will which does not dispose of his 

property, and who is, therefore, to be deemed to be intestate with respect to the 

property of which there was no testamentary disposition which was capable of 

taking effect, the provisiops of Section 33-A (I) would apply because clause 

(5) (b) only qualifies clause (5) (a) (i), (ii) and (iii) and is not an independent 

clause. In this connection the Preamble to the amending Act is very helpful. 

The Preamble states: 

Whereas it is expedient to amend the provisions of Section 33, Indian 

Succession Act, 1925, so as to provide more liberally for the surviving widow 



227 

or husband where there I are no lineal descendants m the case ·of a total 

intestacy. It is hereby enacted as follows: 

As stated on page 40 of Maxwell's Interpretation of Statutes: 

"The preamble of a statute has been said to be a good 
means of finding out its meaning, and, as it were, a key to the 
understanding of it, and as it usually states, or professes to state, 
the general object and intention of the Legislature in passing the 
enactment, it may legitimately be consulted to solve any 
ambiguity, or to fix the meaning of words which may have more 
than one or to keep the effect of the Act within its real. scope, 
whenever the enacting part is in any of these respects opens to 
doubt." 

Of course the preamble cannot be used in order to control the plain 

meaning of provisions ofthe enacting part. In this case, as the preamble states, 

the amending Act was passed to provide for a liberal provision in the case of 
. ' 

the widow or the husband of the person where there are no lineal descendants 

"in the case of a total intestacy". For these reasons, it was held that the 

construction placed upon the preamble by the loWer Appellate Court is correct 

and Court .did not accept this argument of the learned Advocate for the· · 

appellant. As Mr. Venkatarama Iyer, the learned Advocate for the respondents 

has suggested, it may be that the Legislature thought that if a person set about 

making a will, he might well have made a provision if he wanted to benefit his 
I 

widow and if he did notprovide for his widow at all or sufficiently well, the 

Legislature might well have thought that was not a . case in which the 

Legislature ought to interfere by way of giving this preferential right to the 

widow. In a case where a person dies inte~tate, the Legislature might make a 
i 

provision for the widow, but where the husband has left a will not making a 

sufficient provision or any provision in favour of the widow, that is an 

indication that he does not want her to benefit and that might be the reason why 

the condition of a total intestacy is mentioned in the preamble of the amending 

Act. 

The next argument
1 
is that the sister and the sister's children are not 

entitled to anything more than a sixth in the surplus, which alone the plaint 
. . ' 



228 

claimed. The plaintiff did not claim anything more than Rs. 159 odd and paid . 

court-fee only on that sum. She got a decree for that sum and was content with 

it. Even after she got notice of the appeal filed by defendant 2, she did not 

chose to come up by way of an independent appeal or if the time for an 

independent appeal had elapsed by a memorandum of objections. Under these 

circumstances, the lower appellate court clearly erred in giving the plaintiff a 

decree for a sum in excess of that upon which she paid court-fee. Even in the 

case of defendants 3 and 4, they were content apparently with the sum that was 

stated in the plaint to belong to them. As rn the case of the plaintiff, they did · 

not file an appeal or memorandum of objection and there is no justification for 

the appellate Court to have interfered in their favour either. 

Another contention was raised by the Advocate for the appellant that 

defendant 2 is precluded from setting up a claim to a half of the whole by virtue 

of certain proceedings that took place in O.S. No. 78 of 1934, District Munsif's 
I 

Court, Sivaganga. That was a suit, which was filed by the deceased Arulandu 

Nadan who died during the pendency of that suit, and the brother applied in 

I.A. No. 232 of 1932 to be brought on record with the widow as a legal 

representative. The widow contested this claim.and stated that the whole of the 
I 

property was not worth more than three thousand rupees and that, therefore, she 

was entitled under Section 33-A, Succession Act, to the whole of the property. 

The Court evidently put a question to the counsel appearing for the widow 

whether in the event of the property being found ultimately to be worth more 

than Rs. 5,000, the brother would not have a share. That could not but be 

c~nc~ded and it was so ~one. Evidently in order to avoid a decision on the 

question, which has been, agitated in this Court for several hours, the District 

Munsif appointed a Commissioner to fix the valuation of the estate left by the 

deceased Arulandu Nadan. Evidently, the view was that in case the property 

was found to be worth more than Rs. 5,00,0, the brother would be admittedly 

entitled to a share and would, therefore, be entitled to come in as a legal 

representative along with the widow. The Commissioner found that the 

property was worth over Rs. 6,000. Objection was filed, the Court considered 
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the objection and found that the property was worth over Rs. 6,000 and· it 

accordingly brought the. brother as one of the legal representatives. 

I 

Section 34. Where intestate has left no widow and where he has left no 

kindred. -Where the intestate has left no widow, his property shall go to his . 

lineal descendants or to those who are of kindred to him, not being lineal 

descendants according to the rules hereinafter contained and if he has left none 

who are of kindred to him, it shall go to the Government. 

Sections 3 7-40 lay clown the shares of the lineal descendants when there 

is no widow. If there are no lineal descendants, the property goes to those who 

are kindred to the deceased in the proportions laid down in sections 41-48. The 

word kindred used in this section excludes the lineal descendants, ie 'not being 

lineal descendants'. 

The Government will take the whole only if there is no widow, no lineal 

descendants and no kindred. When the State takes the property under this· 

section, if does so by virtue of its prerogative to take the property of one who 

has no heir at law. The reasons seems to be that the estate as the protector of 

every citizen during his life is entitled to take his property as a reward for its 
I . . 

services where these are no heir to the deceased. When the State takes the 

property, it does so subject to the liabilities of the deceased.25 

It is well settled that in a claim of escheat, the onus of proof lies heavily 

on the Government to prove the absence of any heir of the deceased owner 

anywhere in the world. Normally, the Couri frowns on the estate being taken 

by escheat unless the essential conditions for escheat are fully satisfied. Before 

the plea of escheat can be entertained there must be a public notice given by the 

Government so that if there is any claimant anywhere in the country or for that 

matter in the world, he may come forward to contest the claim of the State.26 In 

the instant case, where a ~roperty-owner has not been heard of for more than 

25 Secretary of State vs. Giridharilal, ILR 54 All 226. 
26 State of Bihar vs. Radha Krishna Singh, AIR 1983 SC 684. 
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seven years and is therefore treated as having died a civil death or who in fact 

has died without leaving any heirs, his property shall revert to the State. 27 

"Escheat" literally means, "to revert to the State". This event takes place 

in default of heirs or devisees. Under the Old feudal system, if the person to 

whom the property was let out or who was in possession of that property, had 

died intestate or without leaving any heir, the property would revert to the 

landlord or Zamindar, but if there was no lahdlord or intermediary, the property 

would vest in the State or, during the British days, in the Crown (King). This 

principle was also judicially la:id down in A. G. of Ontario vs. Mercer28
, as also 

in St. Catherine 's Co. vs. Queen29
• This was followed and applied in A. G. for 

Quebec vs. A. G. for Canada.30 

This position is also reflected in the English Law, viz. Administration of 
I 

Estates Act, 1925 (15 & 16 Geo. 5c. 23). According to that law, in default of 

any person taking an absolute interest under the provisions of the said Act, the 

Crown or the Duchy of Lancaster or the Duke of Cornwall for the 2time being, 

as the case may be, takes the residuary estate of the intestate as bona vacantia 
I . 

and in lieu of any right to escheat, and does so by statutory and not by 

prerogative right. 31 

The Indian Court may point out that property vesting in .the State by the 

principle of escheat is not new and should not surprise the counsel for the 

appellants. Under the Act of 1853, made by the British Parliament (An Act to. 

provide the Government pf India, 1853 Statutes 16 and 17, Victoria, C.95, 

Section 27) it was specifically provided as under:-

"All real and personal estate within the said territories 
escheating or lapsing for want of an heir or successor and all 
property within the said territories devolving, as bona vacantia 
for want of a rightful owner, shall as !Part of the revenues of India, 
belong to the East India Company in Trust for Her Majesty for 
the service of the Government of India." 

27 Sheo Nand vs. Deputy Director of Consolidation, AIR 2000 SC 1141. 
28 (1883) 8 AC 767. 
29 14 AC 46. 
30 (1921) 1 AC 401. 
31 Supra Note No. 13 at 406. 
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The above provision thus dealt with two situations, namely, (i) where 

there was no heir or successor; and (ii) where there was even no owner of the 

property. The first of the two situations was described in terms of "escheat or 

lapse" and the second in terms of "bona vacantia". This provision was retained 

in Section 54 of the Government of India Act, 1858. The Successor Act, 

namely, the Government of India Act, 1915 provided in Section 20 (3) (iii) that 
I 

the Revenues of India received for His Majesty would include all movable or 

immovable property in British India escheating or lapsing for want of an heir or 

successor and all property in British India devolving as bona vacantia for want 

of a rightful owner. Thus, the dichotomy between escheat or lapse and bona 
I 

vacantia was retained in this Act. 

A similar provision was contained in Section 174 of the Government of 

India Act, 1935, which provided, inter alia, as under:-

"Subject as hereinafter provided any property in India 
accruing to His Majesty by escheat or lapse or as bona vacantia 
for want of a rightful owner shall, if it is property situate in a 
province, vest in Hi~ Majesty." · 

Thus, in this Act also, it was provided. that the property would vest by 

escheat or lapse or as ·bona vacantia. 

Coming now to the Constitution of India, we find a similar provision 

contained in Article 296, which provides as !under: -

"Subject as hereinafter provided any property in the 
territory of India which, if this Constitution had not come into 
operation, would have accrued to His Majesty or, as the case may 
be, to the Ruler of an Indian State by escheat or lapse, or as bona 
vacantia for want of a rightful owner, shall if it is property situate 
in a State vest in such State, and shall, in any other case, vest in · 
the Union." 

Legislative competence to enact legislation as to escheat is relatable to 

the Entries 3 5 and 44, in the State List and Entry 32 in the Union List set out in 

the Seventh Schedule to the Constitution. 
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I 

Section 35. Rights of widower.-. A husband surviving the wife has the same 

right in respect of her property, if she dies intestate, as a widow has in respect 

of her husband's property, if he dies intestate. 

Under the English Law on the death of the either of the spouses, the 
I 

surviving spouse, in the absence of any issue, parent, brother or sister of the 

whole blood; or the issue of a brother or sister of the whole blood, takes the 

whole residuary estate absolutely.32 

Under the wordings of section 35, if the husband survives his wife he 

gets the same share in her property as laid ~own in sections 33 and 33A, i.e.: 

· (i) If there Fe linea1 descendants he gets one-third and the 

remaining two-third will go to the lineal descendants. 

(ii) If there are no lineal descendants but kindred, his share is on e.

half and the remaining one-half will go to the kindred. 

(iii) 

(iv) 

If there are no kindred he takes the whole. 
I 

If the net value of the wife's estate does not exceed Rs 5,000/-

and if the wife dies intestate leaving no lineal descendants . 

then also the husband will get the whole property. 

(v) If the net value of wife's estate exceeds Rs 5,000/- the share of 

the husband will be in tern1s ofsection 33A (3). 

The husband can only succeed to half of the property of his deceased 

wife, in case she dies intestate leaving no lineal descendant. But in the absence 

of any next-of-kin the husband would be entitled to the whole of his wife's 

property as her heir.33 

Right of the husband to separated wife's property on her dying 

intestate-If an Order under the Indian Divorce Act, 1869 is· passed for judicial 

separation, whilst the separation continues, the wife is from the date of the 

Order considered to be an unmaiTied woman with respect to her property and in 

case she dies intestate her property becomes distributable as if her husband had 

32 Intestates Estates Act, 1952 (15 & 16) Geo 6 & 1 Eli:z; 2c 64. 
33 Ganta Daniyelu vs. Gunti Yesu, AIR 1925 Mad 110. 
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been dead The statutory provision made in Section 24 of the Indian Divorce 

Act, makes a provision in this regard, which runs as follows: -

"In every case of judicial separation under this Act, the wife shall, from 

the date of the sentence, and whilst the separation continues, be considered as 
I . 

unmarried with respect to property of every description which she may acquire, . 

. or which may come to or devolve upon her. Such property may be disposed of 

by her in all respects as an unmarried woman, and on her decease, the same 

shall, in case she dies intestate, go as the same would have gone if her husband 
. 1 . 

had been dead; 

Provided that if any such wife again co-habit with her husband, all such 

property as she may be entitled to when such co-habitation takes place, shall be 

held to her separate use, subject, however, to any agreement in writing made 

between herself and her husband whilst separate." 

I 

Section 36. Rules of distribution.-The rules for the distribution of the 

intestate's property (after deducting the widow's share, if he has left a widow) 

amongst his lineal descendants shall be those contained in sections 37 to 40. 

The rules of distribution of the prop~rty of an intestate are laid down in 

sections 3 7 to 40 when there are lineal descendants and in sections 41 to 48 

when there are no lineal descendants but kindred and the order of distribution is . 

as follows: 

(1) To deduct first the share of the husband or wife as the case may be. 

(2) If there are lineal descendants to distribute the residue (or the whole if 

there is no husband 1or wife) amongst the lineal descendants in the shares 

and proportions laid down in sections 37 to 40. 

According to clause (a) of Section 33, between the widow and the lineal 

descendants, the widow is entitled to one-third of the estate and two-thirds 

thereof is to be distributed to lineal descendants, and such distribution amongst 

the _lineal descendants is to be in accordance with the provisions of sections 3 7 

to 40. If there be no widow, the entire estate is to be distributed amongst the· · 

lineal descendants. 
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Section 37. Where intestate has left child or children only.-Where the 

intestate has left surviving him a child or bhildren, but no more remote lineal 

descendants through a deceased child, the property shall belong to his surviving 

child, if there is only one, or shall be equally divided among all his surviving . 

children. 

In order to obviate the problem being faced by childless couple or by 

abandoned, orphaned or destitute children whom persons are willing to adopt, a 
I 

comprehensive legislation should be made. However, till such time the 

legislation was enacted, the problem regarding succession to the property was 

not insurmountable. A decisiop. to adopt the child was not taken on impulse or 

in hurry but after cool thinking and deliberations. The selection of a child to be 
I 

adopted also takes time. Those who want to give their property to the adoptive 

child can open a bank account or acquired property in his name .or make him a 

nominee in deposits or securities or execute a gift deed or leave a will in his 

favour. They can take recourse to any mode permissible in law to ensure that 

the property passes. to the adopted child. Assuming that E.E.Datt had taken the 

appellant in adoption, he 
1
could have easily, made a provision for him in the 

will, which he had executed in favour of his wife Maud Flora Datt but he chose 

not to do so. 

Whether the adopted son of an Indian Christian is entitled to succeed to· 

the estate of his adoptive parents in the event of his adoptive father or mother, 

as the case may be, dying intestate. Section 5 (1) of the Act provides that 

succession to the immovable. property in India of person deceased shall be . 

regulated by the law of India wherever such person may have had his domicile 

at the time of his death. Part V of the Act contains, "the Law of India" which 

gove,ms succession to the immovable property in all cases of intestacy. Section 

29, which occurs in Part 1V of the Act, visualizes that except in relation to 

property of any Hindu, Mohammadan, Bud<lhist, Sikh or Jain and save as 

provided by "any other law for the time being in force". The provisions of 

Chapter V shall constitute "the New of India" in all cases of intestacy. 
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Section 3 7 of the Act provides that where the intestate has left surviving 

him ·a child or children but no more remote lineal descendant . through a 
I 

deceased child, the property shall belong to his surviving child, if there was 

·only one, or shall be equally divided among all his surviving children. Question 

that arises for consideration was whether adopted son of an Indian Christian of 

·Hindu origin was entitled to succeed to the estate of his adoptive father or 
I 
I 

adoptive mother, as the case may be, dying intestate. For the plaintiff

respondent it has been vehemently contended that adoptive son does not come 

within the purview of lineal consanguinity as the term is defined in section 25 

of the Act. 

The words 'kindred' and 'consanguinity' used in section 94 ofthe Act 
' 

mean the connection of rt¥ation of persons descended from the same stock or 

common ancestor. The word 'son' in the case ofany one whose 'personal law' 

permits adoption shall include an 'adopted son' as provided in section 3 (57) of 

the General Clauses Act, 1904. The definition of word 'son' as given in section 

3 (57) of the General Clauses Act, 1904 will hold good 'unless there is 

anything repugnant to the subject or context'. The words 'personal law' 

occurring in section 3 (57) of the General Clauses Act, 1904 in Court's opinion 

mean, the personal law applicable to (sic) parties at the time of adoption and it 

may be any personal law applicable to the family including customary law, if 

any, permitting adoption of children. It may be the law by religion as well. The 

religion to which the parties belong is, admittedly, Christianity. As discussed 

above, no tenant of Christianity interdirecting adoption by an Indian Christian 

of Hindu origin was ·brought to our notice and on the contrary, vanous 

legislative enactments world over as also Declarations made at vanous 

International Conventions give legal recogrtition to adoption. An adopted child 

of a Christian couple of Hindu origin shall be treated in law as if he has· been 

· born in the wedlock of his or her, as the case may be, adoptive parents and for · 

all purposes an adopted child shall be' treated as if he/she was not the child of 

any other person other than the adopters or adopter. There is nothing in the 

philosophy any ethics of Christianity which might be construed as prohibiting 
I . 
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adoption and what was not expressly or impliedly prohibited by legislature or 

any tenant of Christianity shall be deemed to be permitted by law and must be 

accorded recognition by Courts. The life style of Indian Christians is bound to. 

be a blend of the old and the new; the old cannot be completely erased and 

obliterated so as to effect a complete severance of the old from the new. The 

cultu,ral milieu and ethics, which dominated the ancestors of the parties, must 

be borne in mind while appraising the evidence on a question as to whether the 
. . . 

parties are governed by the old customary law on a subject not specifically 

covered by legislation. In case, therefore, adoption was proved and found to be 

valid, the adopted child will come within the purview of 'lineal consanguinity'. 

in relation to the deceased. The single Jud~e, in opinion of the Court was not 

right in his view that the 'lineal consanguinity' contemplated by section 29 of 

the Act is the real consanguinity and not the notional or fictional consanguinity 

and that the adopted son continues to be the descendent in the direct line of his 

natural father. In any case adoption being a facet of right to life, if established, 

will make the adopted child as a child born in the wedlock of adoptive parents. 
. I . 

Therefore, adopted son of an Indian Christian of Hindu origin will come within 

the purview of 'lineal descendant' or 'lineal consanguinity' shall be entitled, 

under section 37 of the Indian Succession Act, 1925 to inherit the properties of 

his adoptive parents dying intestate.34 

I 

In Valsamma Paul (Mrs.) vs. Cochin University,35 it has been held that 

·institutions of marriage and adoption are two important social institutions 

through which secularism would find its ·fruitful and solid base for an 

egalitarian social order under the Constitution and accordingly its recognition 

must be upheld as valid for social mobility and integration. In Nabu Jan vs. 

PaushimonP6
, it has he1d that if custom is 'shown to be of ancient 

establishment' and its other requisites are also established, it will in itself be 

created as being of the force of law and "then it would · follow on the plain 

English of the section that the words that 'any other law for the time being in 

34 Ajit Ddttvs. Ethel Walters, AIR2001 Alll09 at 128, 132-33. 
35 (1996) 3 sec 545: AIR 1996 sc 1011. 
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force' of section 29 of the Indian Succession Act should be read as saving of a 

customary law for the Garos". Accordingly, it was held that prohibited degrees 
I 

mentioned in section 19 of the Indian Divorce Act, 1869 did not necessarily 

mean the degrees prohibited by Law of England. 

In Charlotte Abraham vs. Francis Abraham37
, it has held, inter alia, 

than upon conversion of a. Hindu to Christi~nity, Hindu Law ceases to have any 

obligatory force of law upon convert and he may renounce his old law as he 

has renounced his old religion or if he thinks fit he may abide by old law; that 

the profession of Christianity r~leases the convert from the trammels of the 

Hindu law, but it does not of necessity involve any change or right or relations 

of the convert in the matters with which Christianity has no concern such as his 

rights and interests in, and his powers over, property; that the convert, though 

_ not bound as to such matters, either by the Hindu law or by ~my other positive 

law, may be his course of conduct after his conversion have shown by what law 

he intended to be governed as to these matters; and that he may have done so 

either by attaching himself to a class which! as to these matters has adopted and 

acted upon some particular law or by having himself observed some family 

usage or custom and nothing can surely be more just than the rights and interest· 

in his property and his power over it should· be governed by the law which he 

has adopted, or the rules which he has observed. 

In Anthonyswamy vs. MR. Chinaswam/8
, a question arose· for 

consideration before the· Supreme Court as.· to whether. Mitakshara School ~{ 

Hindu law, after conversion to Christianity, will be governed as to inheritance 

and succession by the law of community. The Supreme Court has held that son 

of a member of such community gets by birth an interest in ancestral property 
I 

owned by the father and, therefore, the doctrine of pious obligation according 

to Supreme Court being in consonance with justiCe, equity and good 

conscience and being not opposed to any principle of Christianity would . 

continue to govern the parties therein. The Vanniya Tamil Christians of Chittur 

36
. 12)LR 36 : (1948) 54 CWN 2 DR 14. 

37 1863 (4) Moores Ind. Appealf 194. 
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Taluk, it was held would continue to be governed as a matter of custom by 
I 

Mitakshara School of Hindu Law. It may be ophied that this decision supports 

the view that rights inherent in man by birth are not lost on his conversion to 

another religion. 

In Kailash Sonkar vs. Smt. Maya DevP9
, question arose as to whether 

old caste of a barber or his progress who belongs to scheduled caste or tribe but 

had left Hinduism and eJJ;lbraced Christianity or Islam or any other religion 

would revive on his progeny's recognition to Hinduism. The Supreme Court 

held that it would depend upon the genuine intention o'f re..:convert to adjure his 

new religion and completely disassociate himself from it. It is, however, matter 

of pleading and proof as to whether it has been intended by the convert to 

follow even after conversion, the personal law and customs- applicable to him at 

the time of conversion. If on- the basis of proper pleading and proof, it was- -

established in a given case the convert had to be intended and had been 

practicing his personal law. Customs and usage even after conversion, he and 
- -

his progeny would continue to be governed by the same provided that these are 

not inconsistent with any rule or tenet of the form _ of Christianity he has 

embraced or any statutory enactment. 

In Ranbir Karan Singh vs. Jogindra Chandra Bhattacharjz40 the view that 

bringing up a child even within intention of giving one's property to that child 
- i 

and loosely describing as having adopted child do not constitute adoption in the 
" technical legal sense as understood in Hindu Law _and that succession is 

governed by the Succession Ac.t and not by Rules of Hindu Law applicable to 

community to which he belonged before conversion was not in consonance 

with the laid down by the Privy Council holding that though the profession of 

Christianity releases the convert from the trammels of the Hindu Law, but it 
I 

does not of necessity involve any change of rights or relations of the convert in 

the matters with which Christianity has no concern, such as his rights and 

interests, in, and his powers over, property which finds its approval in 

38 AIR 1970 SC 223. 
39 AIR 1984 SC 600. 
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I . . 

Anthonyswamy vs. MR. Chinaswam/1
, wherefrom the principle deducible was 

that is it had been intended by a Hindu converted to Christianity to be governed 

by the law he was governed before and such law had in fact been followed in 

continuity conversion he would continue to
1
be governed by such law even after 

embracing Christianity on matters not specifically covered by any Statutory 

law or tenet or rule of Christianity one is professing. The decision in Ranbir 

Karan Singh vs. Jogindr,a Chandra Bhattacharjz42
, therefore, was not a good 

law. The learned Single Judge was not right in taking a contrary view on the 

issue, Nabu Jan and Anthonyswamy were, perhaps, not perceived and 

appreciated in correct per~pective. The Privy Council decision in Kamawati's 

cases43
' was unavailing for the reason that, the effect of the exclusionary clause 

any other law for the time being in force occurring in Section 2 of the Indian 

Succession Act, 1865 was not examined. Exclusionary clause in Section 29 (2) 

is clear and unambiguous. It cannot be ignored merely because "in each case an 

enquiry might have to be entered upon as to whether a deceased subject to the 

Crown wished or by his acts. compelled that the law of the land should not . 

apply to his case". This reasoning in Kamawati was fallacious·. Section 29 (2) 

which excludes the applicability of the Act if otherwise was provided "by any 

law for the time being in force" was as much integral to the Act as any other 

Section in Part V of the ~ct. Where the language of the Statute was clear, the 

results of construction do not matter "even if they· may be str~nge or surprising, 

unreasonable or unjust or oppressive".44 

I 
Section 38 Where intestate has left no child, but grandchild or 

grandchildren.-Where the intestate has not left surviving him any child, but 

has left a grandchild or grandchildren and no more remote descendants through 

a deceased grandchild, the property shall belong to his surviving grandchild if 

40 AIR 1940All134. 
41 Supra Note.~38. 
42 Supra Note 40. 
43 AIR 1922 PC 14. 
44 Ajit Datt vs. Ethel Walters, AIR 2001 All 109 at ·133, 134, 135. See also Principle of 
Statutory Interpretation by G.P.Singh, 6th Edition at 33. · 



240 

there is only one, or shall be equally divided amortg all his surv1vmg 

grandchildren. 

Illustrations 

(i). A has three. childr~n, and no more, John, Mary and Henry. They all 

die before the father, John, leaving two children, Mary three and 

Henry four .. Afterwards A dfes intestate, leaving those nine 

grandchildren and no descendant of any deceased grandchild. Each· 

of his grandchildren will have one-nirtth. 

(ii) But if Henry has died, leaving no. child, then the whole is equally 

divided between the intestate's five grandchildren the children of 

John arid Mary. 

This section is similar to section 31 of the: Old Act. The grandchildren, 

according to this section; take per capita in their own right and not through . 

parents. When there are grandsons and granddaughters only, ie all lineal 

descendants of the second degree, they take! equally. But under the English law, 

it has been held in Ross's Trust45 that such. descendants take not per capita but 

per stripes. 

Section 39. Where intestate has left only great grandchildren or remoter 

line~l descendants.-In like manner the property shall go to the surviving 

lineal descendants who are nearest in degreeto the intestate, where they are all 

in the degree of great grandchildren to him, or. are all in a more remote degree. 

The section deals with cases where intestate left only linealdes·cendants 

of the same degree and according to rule of Succession they take equally or per 
. . I . . 

· capita. When there are great-grandchildren' or other remote lineal descendants 
. . . 

. all in the same degree only, they share equally both males and females. 

45 LR 13 Eq 286. 
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Section 40. Where intestate leaves lineal descendants not all in same degree 

of kindred to him, and those through whom the more remote are 

descended are dead.-(1) If the intestate has left lineal descendants who do 

not all stand in the same degree of kindred to him, and the persons through 

whom the more remote are descended from him are dead, the property shall be 

divided into such a number of equal shares as may correspond with the number 
I 

of the lineal descendants· of the intestate who either stood in the nearest degree 

of kindred to him at his decease or having been of the like degree of kindred to 

him, died before him, leaving lineal descendants who survived him. 

(2) One of such shares shall be allotted to each of the lineal descendants 

·who stood in the nearest degree of kindred to the intestate at his deceased; and 

one of such shares shall be allotted in respect of each of such deceased lineal 

descendants; and the share allotted in respect of each of such deceased lineal 

descendants shall belong to. his surviving child or children or more remote 

lineal descendants, as the sase may be; such surviving child or children or more 

remote legal descendants alway::i taking the share which his ·or their parent or 

parents would have been entitled to respectively, if such parent or parents had 

survived the intestate. 

Illustrations 

(i) A had the three children, John, Mary and Henry; John died, leaving 

four children, and Mary died, leaving one, and Henry alone survived 

the father. On the death of A, intestate, one-third is allotted to Henry, 

one-third to Jolin's four children, and the remaining one-third to 

Mary's one child. 

(ii) A left no child, but left eight grandchildren, and two children of a 

deceased grandchild. The property is divided into nine parts, one of 

which is allotted to each grandchild, and the remaining one-ninth is 

equally divided between the two great grandchildren. 
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(iii) A has three children, John, Mary and Henry; John· dies leaving four 

children, and one of John's children dies leaving two children. Mary 

dies leaving one child. A afterwards dies intestate. One-third of his 

property is allotted to Henry, one.:..third to Mary's child, and one-third 

is divided into four parts, one of which is allotted to each of John's 

three surviving children, and the remaining part is equally divided 

between John's two grandchildren. 

(iv) A has two children, and no more: John and Mary. John dies before 

his father leaving his wife pregnant. Then A dies leaving Mary 

surviving him and in due time a child of John is boi:n. A's property is 

to be equally divided betvveen Mary and the posthumous child. 

This section in effect lays down the rule of succession by stirps. That is, 

where the deceased had four sons, out of which one was living, and the other 

three had predeceased him, leaving grandsons and great grandsons to the 

deceased, yet the division would be on the basis of four sons, that is four equal 

shares, the living son taking one share and the respective shares of the 

predeceased sons would be distributed amongst their sons and grandsons 

according to the number of sons of grandsons left by them, that is, the shares of 
I 

individual predeceased sons would be distributed to the descendants of each 

equally in proportion to the number of sons or grandsons left by each. 

The rule in England was different. Quoting the case of Re Ross's Trust 

(1867), Henderson observes that where ,the intestate left no children but 

grandchildren and great-grandchildren, they only take per stripes, the share 

being calculated with reference to number of children and not with reference to 

number of grandchildren. 46 

It may also be noted here that in construing a will, where the testator 

desires his property to be divided amongst his children and their lineal 

descendants the general rU;le is to take children as the stock and make division 

46 LR 13 Eq 286 quoted at p. 47 of Henderson. 
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accordingly. In Sidey vs. Perpetual Trustees Estates Co Ltcf7
, the will 

contained the clause 'from and after the death of the last survivor of my four 

children I give devise and bequeath the whole of my residuary estate to and 

amongst my then surviving descendants in such manner that the same shall be 

divisible per stirpes among the children, grandchildren and remoter issue of 

such of my children as shall have left issue.' The testator left four children one 

of whom died without issue. It was held that the children of the testator formed 

the stocks of descent and the estate became divisible into three equal parts one 

of which should go per stripes to the issue of each of the testator's three . 

children who· left issue. 

Section 41. Rules of distribution where intestate has left no lineal 

descendants.-Where an intestate has left no lineal descendants, the .rules for· 

the distribution of his property (after deducting the widow's share, if he has left 
:/ 

a widow) shall be those contained in sections 42 to 48. 

Sections 42 to 48 lay down the rules of distribution of the property of an 
I 

intestate where the intestate had died withoht leaving children or remoter lineal 

descendants and the rules of distribution are as under in order of priority. 

{1) Widow Father (Section 

112 ~ 42) 

(2) Widow Mother, Brothers and Sisters (Section 

112 l/2 equally 43) 
i 

(3) Widow Mother, Brothers, · Sisters arid Children of any (Section 

1/2 deceased Brother or Sister 1/2 equally per .stirpes 44) 

(4) Widow Mother and Children of Brothers and Sisters 112 (Section 

1/2 equally per stirpes 45) 

(5) Widow Mother (Section 

1/2 1/2 46) 

(6) Widow Brothers and Sisters and Children of predeceased (Section 

47 (1944) WN 189. 
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1/2 Brothers and Sisters 1/2 equally per stirpes 47) 

(7) Widow Remote kindred (Section 

112 1/2 (in the nearest degree) 48) 

Section 42. Where intestate's father living.-If the intestate's father living, 

he shall succeed to the pro.rerty. 

Father's Share-

( I) One-half when the intestate leaves a widow. 

(2) Whole when the intestate has left no widow. 

Under this se'ction, a Hindu father ca,n succeed to the property of his son 

who had become a convert to Christianity, because the prohibition contained in 

section 29 applies only to the property of a Hindu, and there is nothing in this 

Act to prevent a Hindu frmn succeeding to the property of a Christian.48 Where 

a Christian woman died leaving no lineal descendants but kindred who was 

none else than her father and a Hindu at that the father was entitled to a share 

of the assets of the deceased. The reHgion of the claimant is immaterial but the 

deceased must have been a Christian at the time of his or: her death.49 

Section 43. Where intestate's father dead, but his mother, brothers and 

sisters living.-If the intestate's father is idead, but the intestate's mother is 

living and there are also brothers or sisters of the intestate living, and there is 

no child living of any deceased brother or sister, the mother and each living·· 

brother or sister shall succeed to the property in equal shares. 

Illustrations 

A dies intestate, survived by his mother and two brothers of the full 

blood John and Henry and1 a sister Mary, who is the. daughter of his mother but 

not of his father. The mother takes one-fourth, each brother takes one-fourth 

and Mary, the sister of half blood takes one fourth. 

48 Administrator-General vs. Anandachari 9 Mad 466 ( 4 71, 4 72). 
49 Trevan vs. Mathukutty, AIR 1990 NOC 47 (Ker). 
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Mother shares after the father if there are np lineal descendants. 

Amongst Parsis the mother shares with the father equally, (section 55). The 

share of the mother is ascertained as folloes: Widow's half share is to be 

deducted first if there is a widow of the intestate. The other half is then divided 

amongst the mother and brothers and sisters per capita equally when there are 

brothers and sisters only. The brothers and sisters of the intestate whether of 

full blood or of half blood are equally entitled, (illustration). If there are no 

brothers or sisters or the children of brothers or sisters, the mother takes the 

whole (section 46). 

A grandfather and h grandmother of the intestate, although they are in 

the second· degree of kindred like the brothers and sisters, are excluded from 

the distribution, so long as the brothers and ~isters are the sharers. 

Examples 

(1) Widow One brother Two children of a Grandfather 

112 1/4 deceased sister 1/4 (takes 

(equally) nothing) 
-

(2) Widow Brother's grandson Grandfather 

1/2 (takes nothing,. 1/2 

grandfather is of nearer 

degree) 

A stepmother is not a kindred of the intestate and the word 'mother' 

does not include a stepmother. 

Section 44. Where intestate's father dead and his mother,. a brother or 

sister, and children of any deceased brother or sister,· living.-If the 

intestate's father is dead, but the intestate's mother is living, and if any brother 

or sister and the child or children of any brother or sister who may have died in 

the intestate's lifetime are:also living, then the mother and each living brother 

or sister, and the living child or children of each deceased brother or sister, 

shall be entitled to the property in equal shares, such children (if more than 
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one) taking in equal shares only the shares which their respective parents would 

have taken if living at the intestate's death .. 

Illustration 

A, the intestate, leaves his mother, his brothers John and Henry, and also 

one child of a deceased sister, Mary, and two children of George, a deceased 

brother of the half blood who was the son of his father but not of his mother. 

The mother takes one-fifth, John and Henry each take one-fifth, the child of 

Mary takes one-fifth and the two children of George divide the remaining one

fifth equally between them. 

This section deals with the rule of distribution where the intestate dies 

leaving mother, a brother of sister and nephews or nieces or both. As a general 

rule the nephews and nieces do not take as representatives of deceased parents 

unless a brother or sister ot of the intestate survives him. 

Mother, brother or sister and a child or children of any predeceased 

brother or sister share equally per stirpes. The representation is to be carried up · 

to the children 'of brothers and sisters and not beyond. If there are no children 

of brothers and sisters the rule is to count th
1

e number of degree of relationship. 

Section 45. Where intestate's father dead and his mother and children of 

any deceased brother or sister living.-If the intestate's father is dead, but 

the intestate's mother is living, and the brothers and sisters are all dead, but all 

or any ofthem have left children who survived the intestate, the mother and the 
! . 

child or children of each deceased brother or sister shall be entitled to the 

property in equal shares, such children (if more than one) taking in equal shares 

only the shares which their respective parents would have taken if living at the 

intestate's death. 

Illustration 

A, the intestate, leaves no brother or sister, but leaves his mother and one child 

of a deceased sister, Mary, and two children of a deceased brother, George. The 

mother takes one-third, the child of Mary takes one-third, and the children of 

George divide the remaining one-third equally between them. 
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According to the rules of distribution under the section where the 

intestate leaves only mother and nephews and nieces, such nephews and nieces 

take per stirpes. 

If there are no lineal descendants, nor father nor brothers nor sisters but 

mother and children of brothers and sisters (whether of full blood or half blood) 

the division is equal, ie one share goes to mother and one share to each brother 
I 

an~ sister who have predeceased the intestate leaving a child or children him or 

her surviving. 

Example 

Mother Brother's son Sister's son Grandfather 
I 

1/3 113 1/3 (takes. nothing) 

Section 46. Where intestate's father dead, but his mother living and no 

brother, sister, nephew or niecc.-If the intestate's father is dead, but the 

intestate's mother is living, and the1·e is neither brother, nor sister, nor child of 

any brother or sister of the intestate, the property shall belong to the mother. 
. ! 

The section virtually denotes that the presentation should not be 

extended beyond the children of brothers and sisters of the intestate. But where 

the intestate leaves no issue nor any brothers or sisters or children of such 

brothers and sisters, it is the mother who :takes as next-of-kin subject to the 

claim of widow, if any. 

Examples 

(1) Widow Brother's grandson, (takes nothing, the Mother 

112 representation IS not to be carried 1/2 

beyond brother's and sister's children) 

(2) Mother, Grandfather 
. ' grandmother (takes 

(whole) nothing) 

Section 47. Where intestate has left neither lineal descendant nor father, 

nor mother.-Where the intestate has left neither lineal descendant, nor father, 

nor mother, the propetiy shall be divided equally between his brothers. and 
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sisters and the child or children of such of them as may have died before him 

such children (if more than one) taking in equal shares only the share which 

their respective parents would have taken if living at the intestate's death. 

The present section also follows the English rule where brothers and 
I 

sisters who rank in the same degree of l<indred with the grandparents are 

preferred to the later. 

If there are neither descendants, nor parents, but a grandparent and 

brothers and sisters and a child or children of any predeceased brother or sister, 

the brothers or sisters take the whole in priority to the grandparent, the child or 

children of any predeceased brother or sister taking equally the share of their 
I 

. respective parents. In a case where the competing claim was between a sister of 

the. deceased and a person claiming to be an adopted son, the former was 

preferred. 50 

Section 48. Where intestate has left neither lineal descendant, nor parent, 

nor brother, nor sistcr.-Where the intestate has left neither lineal 

descendant, nor parent, nor brother, nor sister, his property shall be divided 

equally among those of his relatives who are in the nearest degree of kindred to 

him. 

Tllustration 

(i) A, the intestate, has left a grandfather, and a grandmother and no 

other relative standing in the same or a nearer degree of kindred to 

. him. They,. being in the second degree, will be entitled to the 

property "in equal shares, exclusive of any uncle or aunt of the 

intestate, uncles and aunts being only in the third degree. 

(ii) A, the intestate, has left a great-grandfather, or a great-grandmother, 

and uncles and aunts, and no other relative standing in the same or a 

nearer degree of kindred to bim. All of these being in the third 

degree will take equal shares. 

50 Rabi vs. Josh Lee/a, (2000) 3 Mad L W 409. 
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(iii) A, the intestate, left a great-grandfather, and uncle and a nephew, but 

no relative standing in a nearer degree of kindred to him. All of these 

being in the third degree yvill take equal shares. 

(iv) Ten children of one brother or sister of the intestate, and one child of 
I 

another brother or sister of the intestate, constitute the class of 

relatives of the nearest degree or kindred to him. They will each take 

one-eleventh of the property. 

This section provides for cases where the deceased had left neither lineal 

descendants nor parents, nor brother nor sister such as are mentioned in the 

preceding sections. In such a case, the question of nearness or remoteness of 

the degree of kindred becomes important, as the estate would go to them who 

are in the nearest degree of kindred. The illustration to the section indicates the 

degree in which the relations stand to the deceased as his kindred. 

The representation is to be carried up to the brothers and sisters and not· 

beyond. If there are neither lineal descendants, nor parents, nor brother, nor 

sister, then, subject to the right of the widow, the estate goes to the next ofkin 

who are in the nearest degree of kindred. The degree is ascertained by 

computing up from the intestate to the common ancestor and then down to the 

claimant, all the next of kin of equal degree sharing inter se. It ·should also be 

noted that although when there are brothers or sisters of the intestate and the 

children of any deceased brother or sister, such children take per stirpes and not 

per ~apita, still when there are no brothers or sisters but only children of 

brothers or sisters, such :children take per capita and not per stirpes see 

illustration (iv). 

Examples 

(1) Widow Grandfather Grandmother Uncle 
' 1/2 1/4 l/4 (taking nothing 

being of third 

degree) 

(2) Great- Uncle Nephew (All are of the third 
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grandfather 113 1/3 degree) 

113 
' 

(3) Widow Great- ·Uncle 

112 grandfather 1/4 

1/4 

Great-grandfather and tincle both share as they are of the third degree. 

None of the provis~ons of sections 41 to 48 of the Indian Succession 

Act, 1925 contain any limitation based on religion. In fact, the Succession Act 

does not concern itself with the religimi of the Claimant for succession. although 

the religion of the deceased plays an important role, and indeed, it is almost the 

determining factor In the matter of appli~ability or otherwise of the rule of 

succ~ssion laid down in the Act to a particular case and that this distinction in 

the nature of character of the relevant estate depending upon the. religion of the 

deceased owner runs through the Act. But stress is now where laid in the matter 

of its devolution upon the religion of the heir or the inheritor and that the 

religion of th.e claimant as distinguished ti·om the religion of the deceased 
' 

. owner is entirely irrelevant for the purpose. A Christian died intestate and his 

nearest heir being Hindu ill.herits the estate of the deceased. On the other hand, 

a careful reading of the various provisions of the Act shows that succession or a 

right to succeed to the property is dependent on relationship and 

consanguinity. 51 It was therein held that a Hindu father was entitled to succeed 

to his son who accepted Christianity and died as a Chri.stian.52 

In the case of Benoy Kumar Jl.1ondal vs. Panchanon Majumdar53
, a 

Division Bench of Calcutta High Court held that a relation, if he is, as a nearest 

consanguine or blood relati,on is entitled to letters of administration to the estate 

of a; Christian deceased, even though he is a Hindu and Christian deceased, 

even though he is a Hindu' and it was therein observed that the Succession Act 

does not concern itself with the religion of the claimant for succession although 

51 Siril Christian vs. Monga Mura, AIR 1964 Assam 58 at 59, 60 .. 
52 Adminiatrator-General of Madras vs. Anandachari, ILR 9 Mad 466. 
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the religion of the deceased plays an important role and indeed, it is almost the 

determining factor, in the matter of applicability or otherwise of the rules of 
' . . 

succession, laid down in the Act, to a particular case, and that this distinction 

in the nature of character of the relevant estate, depending upon the religion of 

the deceased owner, runs throughout the Act, but stress is nowhere laid in the 

matter of its devolution upon the religion of the heir or the inheritor, and that 

the religion of the claimant as distinguished 'from the religion of the deceased 

owner is entirely irrelevant for the purpose. 
·• 

Section 49. Children's Advancements not brought into hotchpot-Where a 

distributive share in the property of a person who has died intestate is claimed 

by a child, or any descendant of a child of such person, no money or other 

property which the intestate, may, during his life, have paid, given or settled to, 

or for the advancement of the child by whom or by whose descendant the claim 

is made shall be taken into account in estimating such distributive share. 

An advancement clause in a settlement or will is a provision authorizing 

the trustees, with the consent of the tenant for life, to pay by anticipation a 

limited portion of the share to which a remainder man will· ultimately be 

entitled for his benefit or advancement in life.54 This section seems to exclude 

the application of English doctrine of advancement. According to the English 

statute of distribution in case of intestacy, if a child has received payments by 

way of advances, he must bring that amotint into hotchpot before he can get his 

distinctive share in the estate. Here by this section a child is not required to do 

so: he can retain the benefits as vvell as claim a share in the estate. 

In India apart from this section, section 82 of the Indian Trust Act enacts 

in respect.ofproperty transferred to anothe1: person in whose favour there is no 

presumption of advancement that the transferee must hold the property for the 

benefit of the person paying the consideration money. There is, therefore, no · 

presumption of advancement in case of persons of Indian domicile. But in case 

53 AIR 1956 Cal 177. 
54 Wharton's Law Lexicon, 1976 Reprint Edition at 33. 
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of persons of British paternity residing in India the rule of English law is made 

applicable, and is to be presumed.55 Even in the case of Anglo-Indians, ie 

persons of mixed· European and Asiatic descent in India, such persons are 

governed by the principles applicable to persons of English descent resident in 

India and the presumption of intended advancement is allowed to be raised, but 

this 'presumption may be, rebutted by evidence showing the real nature of 

transaction. 56 

5.2. SUCCESSION UNDER THE TRAV ANCORE CHRISTIAN 

SUCCESSION ACT 1916 THE COCHIN CHRISTIAN SUCCESSION 

ACT 1921 

The Indian Succession Act, 1925, governs the Christians in India, with 

regard to the matters of succession. But the Travancore Christian Succession 

Act and the Cochin Christian Succession Act, being the law for the time being 
' 

in force, in the respective 1 localities are saved by section 29 (2) of the Indian 

Succession Act, 1925. Therefore, in the matter of intestate succession their own 

succession laws govern the Christians of Travancore and Cochin. Intestate 

succession among Travancore-Cocbin Christians has been a subject of public 

debate ever since the decision of the Supreme Court in Mary Roy vs. State of 

Kerala51 case. It appears that the decision has created considerable confusion 

not only among the members of the Christian community in KeraUt, but also · 

among the other community also. Till the aforesaid decision of the Hon'ble 

Supreme Court, the provisions of the Travancore Christian Succession Act, 

1916, governed the Travancore Christians and the provisions of the Cochin 
' 

Christian Succession Act, ·1921, governed the Cochin Christians. Christians in 

other parts of India were governed by the provisions of the Indian Succession 

Act, 1925 with such exceptions as provided in the Act. 

55 Alice George ian vs. Suvna Berthar Hertha, AIR 1930 Oudh 441. 
56 Saigon vs. Saigon, AIR 193 3 Nag 3 3 7. 
57 AIR 1986 sc lOll: 2 sec 209. 



The question that arose, 

consideration was whether the 

253 t 
before he 

prov1s1 ns 

Hon'ble Supreme Court, for 

of the Travancore Christian 

Succession Act were ultra vires the Constitution. Another related question that 

was raised before the Court was as to the 1impact of the Part B States· (Laws) 

Act, 1951, on the Travancore Act. The Court decided the case holding that the 

Part B States (Laws) Act excluded the operation of the Travancore Act and 

thereby obviates the need for examining the · first question . of the 

constitutionality ofthe Act. It took the view that by virtue of Section 658 of the 

Part B States (Laws) Act, 1951 and the inclusion of the Indian Succession Act, 

1925 in the Schedule to that Act, the Travancore Christian Succession Act 

stood repealed from the appointed day under the Part B States (Laws) Act, i.e. 

April 1, 1951. Hence, it reasoned, the law applicable to intestate succession 

among Christians of Travancol'c area of the State of Kerala is the Indian 

Succession Act, 1925, from April l, ] 951 ~ Following this decision, the High 

Court of Kerala ruled that the Cochin Christian Succession Act, 1921 also 

stood repealed by Part B States (Laws) Act, 1951 59
. Though these Courts did · 

not expressly give retrospective effect to the judgments, the mere declaration 

that the Travancore and Cochin Acts stood repealed on April 1, 1951, gave 

these judgments retrospective effect ove1iurning the then existing law and 

practice among the Travancore-Cochin Christians. 

The Christians of Travancore and Cochin conducted their property 

transactions in the belief that the provisions of the Acts of 1916 and 1921 

governed them, respectively. The Travancore-Cochin High Court in 1951 60 and· 

Madras High Court in 197861 affirmed and~ reaffirmed that the Travancore Act 

still remained in force, in spite of the Part 13 States (Laws) Act, 1951. When the 

Hon'ble Supreme Court declared in 1986 that that was not the law, the property 

58 Section 6lays down: "Repeals and Savings- If immediately before the appointed day, there 
is in force in any Part B State any law corresponding to any of the Acts or On:Unances now 
extended to that State, that law shall, save as otherwise expressly provided in the Act, stand 
repealed." 
59 V.MMathew vs. Eliswa, 1988 (l) KLT 312 (DB). 
6° Kurian Augusthy vs. Devassy Aley, AIR 1957 TC 1. 
·
61 D. Chelliah vs. G. Lalitha Bai, AIR 1978 Mad 66. 
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·transactions of Christians m both testamentary and intestate happen to be 

illegal. 

These decisions have had another impact. Under the Travancore-Cochin 

Acts probating of wills was not mandatorily applicable to the Travancore

Cochin Christians. But under Section 213 of the Indian Succession Act it is 

mandatory for the Christians to get their wills probated. Therefore, as a 

consequence of the decision family settlement deeds based on wills that were 

not probated have suddenly become invalid in view of the application of 

Section 213 with effect from April 1, 1951. In the case of intestate succession, 

partitions or family settlements made in accordance with the provisions of the 

Travancore Act also became defective. Such documents, now, cannot be used 

as securities for financial transactions, and further, daughters (sisters) who were 

excluded from the share (under the provisions of the Travanconi or Cochin. 
I , 

Acts) can now reopen the matter both for genuine and mala:fide reasons. In 

short, many a title deed in the hands of Christians remain defective and this 
. ' 

would adversely affect the stability and progress of the community as all the 

settled property relations may have to be unsettled and resettled. 
' An argument has been advanced that there are not many cases in the 

matter of Christian intestate succession consequent on the decision of the 

Supreme Court, and that tl1e law of limitation would put an end to all surviving 

claims and the matter is only to be ignored, as now the Christian community is 

not opposed to giving equal share to women in the matter of intestate 

succession. This complacent conclusion is not sustainable as evidencedby case 

law. The High Court of Kerala tip held the claim of the woman for share in the 

property of her father, though sl1e was married in the year 1950 and intestacy 

occurred in the year 1944. The matter came up for consideration before the 

High Court in 198862
. In another case, the High Court upheld the right of the 

woman for streedhanom alone63
. There seems to be no consistency in the 

62 Joseph vs. Mary, 1988 (2) KLT 27 (DB). 
63 Sosavs. Varghese, 1993 (2) KLT 798. 
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approach of the Court in these matters. The problems created by Mary Rol4 

are thus still alive. There are instances of misuse too. In a recent case, a brother 

who excluded his sister from the sharing of property pledged the document 

relating to his property as security for a loan. On default of payment, the bank 

instituted a suit and the property was sold in execution. Wheri delivery of the 

property was to be effected, the sister, apparently at the instance of her brother, 

filed a suit claiming her right in the property and moved for stay of delivery of 

the property 65
• In short, 1there are diiliculties arising out of the decision in 

Mary Roy, as limitation cannot be effectively established in many cases. 

In this context, in order to have a better appreciation, it may be 

appropriate to look into the historical background of the ·development of the 

law of Succession among Christians oi:· the former Princely States of 

Travancore and Cochin. The native Christians66 of Travancore and Cochin 

followed the Hindu law in matters of succession. Christian women, whether 

married or not, were excluded from inheritance, even if they had no brothers. 

Thus, the parent's propert·y pas~ed over to males belonging to a very remote 

degree of consanguinity and even in the transverse line. This is evident from 

the decrees of the Synod of Diamper, 159967
. The Synod by its 20th decree, 

. . 
declared this mode of succession to be contrary to natural equity and wholly 

unlawful and decreed that the property must be equally distributed among sons 

and daughters: Disobedience to this dect;ee was declared to be a sin and 

whoever refused to observe this law or to make restitution was to be 

64 Supra No. 57. 
65 Judgment, dated October 28, 1993 in C.M.A. No. 169 of 1993, of the High Court ofKerala. 
66 The native Christians of Travancorc alld Cochin are also called Syrian Christians or St 
Thomas Christians. 
67 The Syrian Christians of Travancore, Cochin and Malabar were under the ecclesiastical 
control ofthe Bishops sent fr11m Mesopotamia. On the death of Mar Abraham the Syrian 
Bishop of the sea of Angamali in l 597, the Archbishop of Goa, Menezes, managed to take 
control over the Syrian Christians and brought them under the direct control of the Pope, 
using Portugese support, and he burnt all the collection of books and documents relating to 
the Syrian Christians maintain~d in the churches, and this is why we have so little written 
evidence of the history of the Sy1'ian Christians in India before the 16th century. As part of his 
strategy to gain control over the Syrian Christians, he called all the representatives of the 
Syrian Christians from all the parish churches to a Synod at Diamper in 1599. See: C.D.Firth, 
An Introduction to Indian Church History, (1976 Revised Edition) 89. 
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excommunicated beyond all hope of absolution, until he obeyed the decree and 

made restitution. The mode of succession was one of the chief customs, which 
I 

the Synod tried to change. In 1906, the Travancore High Court had an occasion 

to consider the customary law of succession among Christians68
. In this case 

the widow of a Syrian Christian, who died intestate without issue, claimed to 

be the sole heir to his estate. The mother also claimed to be the sole heir and 

the court found that there was no specific rule to resolve the dispute. Therefore, 

the court decided the matter by applying the provisions of the Indian 

Succession Act, 1865. In the very same year in another case69
, a Full Bench of 

the Travancore High Court held that in matters of succession, the principles of 

the Indian Succession Act would apply. This was followed in another 

decision70 in the year 19q7 also. By now, the courts have had occasions to 

consider the questions of succession . relating to almost all Christians 

denominations and the final position of law as established by precedent was 

· that though there was no enacted legislation, as a matter of applying the 

principles· of justice, equity and good conscience, the principles embodied in 

the Indian Succession Act, 1865 would apply to Christians in matters of 
• I 

successiOn. 

It ~as in these circumstances that the law was codified in Travancore by 

the Trava~core Christian Succession Act, 1916 and in Cochin, by the Cochin 

Christian I Succession Act, 1921. Obviously the Legislature had in mind the 

earlier decisions rendered by the Court and codified the law in accordance with 

the customs prevailing in the Christian communities. This is evident from the 

Preamble of the Act, which categorically declared that it was being enacted to 

consolidate and amend. the rules of law applicable to intestate succession 

·among Indian Christians. These enactments could thus be deemed to have been 

made after considering the customary law as well as the decisions rendered by 

the Courts, applying Indian Succession Act; 1865 wherever relevant to the 

Christians. Therefore it could be concluded that by the time these provincial 

68 Geevarghese Maria vs. Kochukurian Maria, 22 TLR 192. 
69 Ouseph Mathai vs. Ouseph Kora, 22 TLR 205. 
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enactments consolidating the then existing law and practice came into force, 

the Indian Succession Act, 1865 was not to be applicable to the Travancore

Cochin Christians. 

In this context it is worthwhile to examme the circumstances under 

which the Indian Succession Act, 1865 came to be enacted. When the British 

settled down to govern Inqia, they found that there was no ascertainable law in 

the matter of succession for communities other than Hindus and Muslims. This 

vacuum came to be noticed as a result of the decision of the Privy Council to 

the effect that a Hindu renouncing his religion and becoming a convert to 

Christianity could still choose to be governed by Hindu law in matters of 

succession71
. It was to fill this gap that the Indian Succession Act of 1865 was 

enacted. It provided inter alia for intestate succession of the Christians of India 

(and also of Parsis). It may be pertinent to note at this juncture that the 

Travancore Christian Succession Act, 1916 and Cochin Christian Succession 

Act, 1921 were enacted when the Indian Succession Act, 1865 was in 

operation. In other words, these Acts consolidated the position in the context of 

the 1865 Act as applied to Christians in Travancore and Cochin. 

The Indian Succession Act 1865 was repealed and the Indian Succession 

Act, 1925 was enacted,_ consolidating various other enactments in the matter of 

testate and testamentary succession. This Act was not to be applied to the 

· Christians in the whole of India. It contained many a provision signifying its 

restrictive and cautious application. This Act does not contain an "extend· 

clause". Further, Section 3 empowered the State Government to exempt any 

race, sect. or tribe or any part of such race, sect or· tribe from the operation of 

the Act, by way of a notification. Again, by Section 29 (2), existing law (law 

for the tiine being in force) was saved. So far as its application to the Christians 

in Travancore and Cochin~ it may be noted that these were Princely States over 

which the British had no sovereignty or law-making authority. Thus neither did 

.the Act apply directly· to the Christians in these Princely States nor was it 

7° Cheriyan Achanpillai vs. Cheriyathu Kuruvilla, 23 TLR 84. 
71 Abraham vs. Abraham, (1863) 9 MIA 199. 
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specifically made applicable to them. In fact by virtue of Section 29 (2) it could 

be argued that the Indian Succession Act did not apply to the Christians in the 

Travancore and Cochip areas. The above conclusion was reinforced by the 

decisions of the Travancore-Cochin High Court72 and the Madras High Court73 

as discussed below. 

When India became independent in 194 7, the Travancore and Co chin 

States continued to be Princely States. These States became part of the Indian 

Union when the respective Maharajas signed the instruments of Accession in 

1949, making them Part B State of Travancore-Cochin. Thereafter, Parliament 
I 

enacted the Part B States (Laws) Act, 1951. Section 3 of the Act provided for 

extending the enactments mentioned in the Schedule thereto, to the Part B 

States. And Section 6, provided that any law in force in these States 

corresponding to any :of the Acts extended to Part B States, would stand 

repealed. It was in this context, the question whether the Travancore Christian 

Succession Act stood repealed was raised. The Travancore-Cochin High Court 

where it was raised for the first time74 held in 1956 that the Travancore 

Christian Succession Act was not repealed and it was the law applicable to 

Christians. Again the same question came up for decision in the Madras High 

Court in 197475
, wherein ~twas held that the Travancore Christian Succession 

Act stood repealed. But a Division Bench of the Madras High Court held 

otherwise 76 in 1977. Thus, it could be said that the position of law settled by the 

decisions of the Full Bench of the Travancore-Cochin High Court was also to 

the effect that the Indian Succession Act, 1925 was not applicable to the 

Travancore-Cochin Christians. The decision of the Hon'ble Supreme Court in 

Mary Roy must be viewed in the light of the above position. 

It may be appropriate here to examine the constitutional; procedural and 

jurisdictional issues involved in Mary Roy case77
. The petition in Mary Roy 

72 Supra note. 60. 
73 Supra note. 61. 
74 Supra note. 60. 
75 Solomon vs. Muthiah, (1974) 1 MLJ 53. 
76 Supra note. 61. 
77 Supra note. 57. 
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was filed under Article 32 of the Constitution of India. Article 32 is a 
' 

fundamental right to enforce a fundamental right or to avert a threat to a 

fundamental right. That being so, Article 32 cannot be pressed into service for 
I 

determining the validity df an enactment, unless that enactment infringes the 

fundamental rights. This has been the consistent view of the Supreme Court78
• 

The Hon'ble Supreme Court reiterated its view in Khyerbari Tea Co. case79
, 

thus: 

"In dealing with a petition under Article 32, this Court naturally 
confines the petitioners to the provisions of the impugned Act by 
which their fundamental rights are either affected or threatened." 

A petition. under Article 32 is thus maintainable only if it causes 

restriction on the enjoyment of fundamental rights. If a right is not a 

fundamental right conferrrd by Part III of the Constitution, it is outside the 

purview of Article 32 for enforcement. In such cases, the petitioner may not 

invoke Article 32. It is open to the petitioner to approach the High Court under 

Article 226 ofthe Constitution. 

Therefore, the niere declaratory judgment of the Supreme Court in Mary 

Roy was passed ignoring the procedural and jurisdictional limitations of the 

Court. This wqs contrary to the practice of the Court. The only course open to 

the Court was to examine the validity of the Travancore Act on the touchstone 

of the Constitution, and the impact of its judgments would then naturally have 

been prospective. 

That .apart, the Supreme Court had not looked into the constitutional 

provisions relating to existing law and its continued applicability after the 

commencement ofthe Constitution. Article 372 (1) declares: 

78 The Supreme Court in Chiranjit La) vs. Union of India, AIR 1951 SC 41 at paras 44-45, 
observed: "Article 32 is not directly concerned with the determination of constitutional 
validity of particular legislative enactments. What it aims at is the enforcing of fundamental 
rights guaranteed by the Constitution, no matter whether the necessity for enforcement arises 
out of an action of the executive or of the legislature ... the sole object of the article is the 
enforcement of fundamental rights guaranteed by the Constitution .... A prQceeding under this 
article cannot really have any affinity to what is known as a declaratory suit". Also see 
Lakshmanappa vs. Union of India, AIR 1955 SC 3; Ram Chandra Palai vs. State of Orissa, 
AlR 1956 SC 298. 
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" all the law in force in the territory of India 
immediately before the commencement of the Constitution shall 
continue in force therein until altered or repealed or amended by 
a competent legislature or other competent authority." 

And the President of India was given the power to make such adaptation 

or modification of the law in force so as to bring them in conformity with the 

provisions of the Constitution. This could be done before the first day of 

November 1957 as is provided under Article 372-A of the Constitution. Further 

Article 13 (1) provides that all laws in force in the territory of India 

immediately before the commencement of the Constitution, insofar as they are 

inconsistent with the provisions of Part. III of the Constitution, shall to the 

extent of such inconsistency, be void. Obviously these provisions relating to 

the law in force have been enacted to· make the law in tune with the principles 

if International Law and Public Law, though the people change their allegiance, 

their relation to their ancient sovereign is dissolved, their relation to each other, 

and their rights of property remain undisturbed. 

Also it is a general rule of public law, that whenever political 

jurisdiction and legislativ~ power over any territory are transferred from one 

nation or sovereign to another, the municipal laws of the country continue in 

force until abrogated or changed by the new sovereign.· When such is the 

position in International Law and the Constitution of India has contemplated 

the situation and provided for meeting such a contingency by Articles 3 72 and 

13, the failure of the Hon'ble Supreme Court is not adverting to the 

constitutional provisions in deciding the case on hand was UJ).fortunate. 

Laws with regard· to touchy issues like succession etc. should reflect 

customs and practices for their acceptance and sustenance. In this sense the 

Travancore Act was a wel~-balanced legislation inasmuch as its Sections 24, 28 

and 29 were explicitly made inapplicable to certain sections of Christians living 

in certain Taluks. Indeed, the Indian Succession Act, 1925 also contains safety 

valves in its Sections 3 and 29(2) to make it relevant in the society. It is 

79 Khyerbari Tea Co. Ltd. V s. State of Assam, AIR 1964 SC 925. 
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obvious that it was with ~ view to make it workable in the society that these 

provisions were included. 

Now by the judgment in Mary Roy the Indian Succession Act, 1925 in 

toto is made applicable to the Travancore area on the ground that it is expressly 

mentioned in the Schedule to Part B States. (Laws) Act, 1951. While doing so, 

the Court repudiated the strong argument that if the Act is wholly applicable its 

Section 29(2) saving the existing laws (including the Travancore Act) should 

also be applicable. Going by the precedents of the Supreme Court itsel:f0
, 

Section 29(2) should have been held applicabl~, thereby saving the Travancore 

Christian Succession Act, 1916. It could therefore be argued that, what the 

Supreme Court did was n<Dt interpretation in the true sense of the word, but a 

. policy choice, which is the realm of the Legislature or the Executive. In short 

the reasoning and the decision of the Court cannot be sustained on any ground. 

Had the Court examined the issue in the constitutional context retrospective 

operation of the decision would have been avoided. On the other hand, if 

Section 29(2) of the Act was to be given effect, Travancore Act would have 

been saved. In both cases the present difficulties could have been avoided. 

The decision however had a positive impact on the community. 

Christians in Kerala, by and large, welcome the decision of the Supreme Court 

with certain reservations. Now the majority of Christians do not seem to be 
! 

opposed to giving equal share to women in the matter of intestate succession. 

80 In fact this has been the view of the Supreme Court as it observed in State of Punjab vs. 
Mohar Singh Pratap Singh, AIR 195 5 SC 84 at page 88 "Whenever there is a repeal of an 
enactment, the consequences laid down in Section 6 of the General Clauses Act will follow 
unless, as the section itself says, a different intention appears. In the case of a simple repeal 
there is scarcely any room for expression of a contrary opinion. But when the repeal is 
followed by fresh legislation of the s·ame subject the court would undoubtedly have to look to 
the provisions of the new Act, but only for the purpose of determining whether they indicate a 
different intention. The line of enquiry would be, not whether the new Act expressly keeps 
alive old rights and liabilities, but whether it manifests an intention to destroy them. We 
cannot therefore subscribe to the broad proposition that Section 6 of the General Clauses Act 
is ruled out when there is repeal of an enactment followed by a fresh legislation. Section 6 
would be applicable in such cases also unless the new legislation manifests an intention 
incompatible with or contrary :to the provisions of the section. Such incompatibility would 
have to be ascertained from a consideration of all the relevant provisions of the new law and 
the mere absence of a saving clause is by itself not material." 
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As the problems are still alive, it has become necessary to look for some 

solutions, in the constitutional context As "intestacy and succession" is a 

subject included in the Concurrent List (Entry 5 of List. III of the Seventh 

Schedule) of the Constitution, the State Legislature is competent under Article 
! 

246, to exercise its legislative power and it can perhaps enact a validating Act, 

whereby the transactions arising out of testamentary and intestate succession in 

accordance with the provisions of the Travancore and Cochin Acts, made by 

Christians, from April :1, 1951 to February 24, 1986, could be validated. This 

view finds support in the decision of the Supreme Court in Hari Singh81
, 

wherein the Court held that the Legislature has power to validate actions under 

an earlier Act and that the Legislature is competent to enact a legislation with 

full retrospective operation. Such a course of action would not be an affront on 

the judicial power. This is so, because there is distinction between legislative 

and judicial functions. 

Yet another option for · the State Legislature is to enact a State 

Amendments to the Indian Succession Act, 1925. Whether it is a validating Act 

or a State. Amendment, it must receive the assent of the President of India, for 

its validity, as it provided under Article 254 (2) of the Constitution. If the 

President assents to a State law which has been reserved for his assent (under 

Article 200), the State law will prevail over an earlier law of the Union, 

notwithstanding its repugnancy to the Union Law, if both the laws deal with a 

concurrent subject. The result of obtaining the assent of the President to a State 

Act is that it would prevail in that State and it will have overriding effect on the 

provisions of the Central Act Therefore, there may not be any legal infirmity 

for such a course of action. 

The State Government has yet another option open to it It can issue a 

notification exercising, its powers conferred under St?Ction 3 of the Indian 

Succession Act, 1925 to serve the purpose. At any rate it is only just and proper 

that either the State Government/ State Legislature or Parliament should resort 

81 Hari Singh vs. Military Estate Officer, (1972) 2 SCC 239. 
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to appropriate legislation to solve the problems created by the decision of the 

Supreme Court in Mary Roy. 

5.4. RESUME 

The Christians in India are governed by the Indian Succession Act 1925 

with regard to the matters of succession. But the Travancore Christian 

Succession Act and the Cochin Christian Succession Act, being the law for the 

time being in force, in th~ respective localities are saved by section 29 of the 

Indian Succession Act. As per sections 15 and 16 of the Indian Succession Act, 

1925, by marriage a woman acquires the domicile of her husband if she had not 

the same domicile before and a wife's domicile during marriage follows the 

domicile of her husban·d. In section 20 it' is clearly stated that no person shall, 

by marriage, acquire any interest in the property of the person whom he or she 

marries or becomes incapable of doing ant act in respect of his or her own 

property which he or she could have done if unmarried. The provisions 

regarding. the rights of a widow to inherit the property of her intestate husband 

is contained in section 33 of the Indian Succession Act. As per the relevant 

section, if the intestate ha!s left the widow and lineal descendants, 113 of his 

property shall belong to his widow and the remaining 2/3 shall go to his lineal 

descendants. If the intestate has left his widow and has no lineal descendants 

but has left persons who are of kindred to him 1/2 of his property shall belong 

to his widow and the other half to his kindred. If he has left none but his 

widow, the whole property shall belong to his widow. Under the Indian 

Succession Act, 1925 there is no discrimination between sons· and daughters 

with regard to the distribution of the intestate father's property. The intestate's 

property (after deducting the widow's share) is shared equally among his 

children. In case the intestate has no lineal descendants and if father is dead, his 
I 

mather and sisters also are entitled to inherit his property as per section 44 of 

the Act. 

In the area of Travancore State, the Travancore Succession Act, 1916 governs 

the majority of the Christians in the State but this law is not applicable to the 
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Christians in Neyyathinkara who follows the Marumakkathayam law. The Act 

is also not applicable in its entirety to certain Latin Catholic Christians and 
I . 
I 

protestant Christians living in Trivandrum and Quilon Districts. Similarly, the 

Cochin Christian Succession Act, 1921 is applicable to the Christians in the 

former Cochin state except in the case of the Tamil Christians in Chittoor who 

follow the Hindu law ~nd the Anglo-Indi.an. and the Parrangi Communities. In· 

other parts of the State of Kerala, the Indian Succession Act, 1925 is made 

applicable. In fact, there is no substantial difference between the provisions of 

the Travancore and Cochin Succession Acts. In both these enactments the 
; 

status of women is inferior to that of men. There is evident and unjustifiable 

discrimination against women. This feature has in effect, degraded these 

enactments as the most outdated pieces of legislation, which needs thorough 

and drastic changes. Mere modification is not sufficient but a fundamental 

change is called for. First, let us take the case of a widow. The Travancore Act 

recognizes the widow as one of the heirs of her husband with a share equal to 

that of a son if there is a son or the lineal descendants of a son left by intestate, 

and equal to that of a daughter, when there are only daughters (section 16). She 

gets 112 of the estate when there are no lineal descendants of the intestate, who 

leaves only his father, mother, paternal grandfather or the lineal descendants of 

his father or paternal grandfather (section 17). If there are none of these kindred 

left by the intestate, the widow gets the whole of the estate (section 18). The 
I 

widow's rights in the estate of her husband obtained under sections 16 and 17 

(not under section 18) are only a life interest, terminable by death or remarriage 

(section 24). In the absence of father or lineal descendants the mother of the 

intestate is also entitled to a share equal to that of a brother. The most 

controversial feature of the Travancore and Cochin Christian Succession Acts 

relates to the rights of a daughter to the property of her intestate parents. Under 

section 28 of the Travancore Act the sons and their lineal descendants shall be 

entitled to have the whoLe of the intestate's property subject to the claim of the 

daughter for "Streedhanam"82 fixed at one-fourth of the value of the share of a 

82 According to section 5 of the Travancore Christian Succession Act "Streedhanam means 
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son or Rs 5000/- whichever is less. Any Streedhanam promised but not paid 

shall be a charge upon the intestate property. The Co chin Act gives the 

daughter a share along with the sons, subject to the limitation that her share 

shall be one-third in value of that of a son [section 20(b )]. It is high time for the 

Christians of Travancore and Cochin to see that immediate and necessary 

legislations are undertaken: to provide equal shares to daughters along with sons 

in the property of their intestate parents. In fact it is for the Indian Christians to 

take initiative to make a move in this direction and to see that their personal 

law is amended in such a way as to meet the needs of the present day. 

and includes any money or ornaments, or, in lieu of money or ornaments any property, 
movable or. immovable, given or promised to be given to a female or, on her behalf, or her 
husband or to his parent or. guardian by her father or mother, or, after the death of either or 
both of them by anyone who claims under such father or mother, in satisfaction of her claim 
against the estate of the father or mother." According to section 3 of the Cochin Christian 
Succession Act "Streedhanam means any property given to a woman, or in trust for her to her 
husband, his parent, or guardian, in connection with her marriage, and in fulfillment of a term 
of the marriage treaty in that behalf." 
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GENDER JUSTICE AND UNIFORM CIVIL CODE 

India has a multiplicity of family laws. Over and above these various 

laws, customs also play some role' in the area of marriage, divorce and other 

family matters. The law is communal insofar as each community or religious 

group has its own distinct law to govern domestic relations. It is also personal 

insofar as each person carries his own law wherever he goes in India 1. What 

law will apply to a person depends on the religion he follows. The law relating 
! 

to marriage, divorce, maintenance, guardianship and succession governing the 
t.~ ... 

Hiridus, Muslims and Christians etc., is different and varies from one religion 

to other. There are different laws like the Hindu Marriage Act; the Hindu 

Succession Act; the Hindu Minority and Guardianship Act; the Hindu 

Adoption and Maintenance Act governing the personal matters of Hindus. The 

Shariat Act, The Dissolution of Muslim Marriages Act and the Muslim Women 

(Protection of Rights on Divorce) Act etc., which are based on the tenets of 

Holy Quran govern the personal matters of Muslims. Similarly the Indian 

Christians are governed by the Indian Christian Marriage Act, the Indian 

Divorce Act and the Coch~n Christian Succession Act etc. Parsis are governed 

by a different set of laws. 

There is no Uniform Civil Code in India but a Uniform Criminal Code is 

equally applicable to all citizens irrespective of their religious affiliation. 
' . . 

However, in the case of civil law particularly in the matter of personal laws 

there is no uniformity. The family law is partly statutory and partly non

statutory. Muslim law is by and large non-statutory and is divided into a 

number of schools and sub-schools. Similarly, the non-statutory portion of 

Hindu law is divided into several schools and sub-schools. The present day 

. I 
1 Malakayya vs. Avati Bhomma'yya, AIR 1971 AP 270. 
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family law is thus a maze. There is no uniformity in all-personal laws as they 

confer unequal rights depending on the religion and the gender. There is no lex 
' 

loci in India in matters of marriage, succession and family relations. This is 

very confusing. 

The Committee on the status of women in India, in its report entitled 
! 

"Towards Equality" presented in 1974, evaluating the personal laws from the 

angle of the women, criticized the British policy towards these laws. According 

to the Committee, the policy had a crippling effect on women; the result of the 

policy was "to encourage the feeling of separateness and prevent the unity of 

the two communities"; the policy of non-intervention with family law resulted 

in stagnation with the result that "the two systems could neither absorb nor 

adjust to socio-economic changes. Social tensions inevitably arise in situations 

when law does not in fact answer the needs arising from major social change".2 

With a view to achieve uniformity of law, its secularization and making 

it equitable and non-discr~minatory, the Constitution of India contains Article 

44 of the Directive Principles of State Policy which runs as follows: "The State 

shall endeavour to secure for the citizens a Uniforni Civil Code throughout the 

territory of India"3
. 

India has set before itself the ideal of a secular society and in that 

context achievement of a Uniform Civil Code becomes all the more desirable. 

It will create a national identity and will help in containing fissiparous 

tendencies in the country. The Uniform Civil Code will contain uniform 

prov1s1ons applicable to . everyone and based on social justice and gender 

equality in family matters. Its provisions will be fair and equitable so that every 

member of the society may have a feeling of equality of social status from 

major social change. 4 

During the debate in the Constituent Assembly on Article 44, several 

Muslim members had . expressed the fear that implementation of Article 44 

would abrogate their personal laws. K.M.Munshi had then explained that there 

2 Report 102. 
3 Jain, Indian Constitutional Law, 600. 



268 

was nothing sacrosanct about the personal laws as these laws covered merely 

secular activities like inheritance and succession. Religion must be divorced 

from personal law. He·pointed out that India was an advancing society and it 

was necessary to unify and consolidate the Nation by every means. We must 

consolidate and unify our personal law so that "the way of life of the whole 

country may in course of time be unified and secular". 

Dr. Ambedkar, the Law Minister at the time, emphasized that India had 

already achieved uniformity of law over a vast area of human relationship and 

the only areas of civil la~, which continued to have diverse laws, were the 

areas governing matters like marriage and succession. The other point argued 

was that such diversity violated the principle of Fundamental Rights that there 

should be no discrimination between citizens.5 Thus, the Founding Fathers 

were. convinced that it was not necessary to have legal pluralism for a 

pluralistic society and that, as a multi-religious country, India's salvation lay 

only in having a secular Uniform Civil Code. 

These arguments remain as valid today as they were when placed before 

the Constituent Assembly. The absence of a Uniform Civil Code so far is as 

incongruity that cannot be justified with the emphasis that is placed on 

secularism, science and rilodemization. According to the· Committee on the 

Status of 'Women in India6: "The continuance of various personal laws which 

accept discrimination between men and women violate the fundamental rights 

and the Preamble to the Constitution which promises to secure to all citizens 

"equality of status, and is against the spirit of natural integration". The 

Committee recommended expeditious implementation of the Constitutional 

directive in Article 44 by adopting a Uniform Civil Code. 

With the new Constitution having come into force, and Article 14 

therein making discrimination invalid, certain aspects of the current family 

laws making differential provisions for various groups which place the 
i 

followers of one system at the advantage over the followers of the other 

4 Report of the Committee on the Status of Women, 132. 
5 Constitutional Assembly Debates, VII, 540, 547-8. 



269 

system, have been challenged as discriminatory from time to time. The Courts 

have either avoided or by-passed evaluating the family laws on the touchstone 

of Article 14 or rejected th~se challenges. 

In Mary Roy vs. State of Kerala7
, the question argued before the 

Supreme Court was that certain provisions of the Travancore Christian 

Succession Act, 1916, were unconstitutional under Article 14. Under these 

provisions, on the death of an intestate, his: widow was entitled to have only a 

life interest terminable at her death or remarriage, and his daughter could get 

only Rs 5000 or one-fourth of the value of the share of sons whichever was 

less. It was also argued that the Indian Succession Act, 1925, had superseded 

the Travancore Act. Under this Act, widow gets one-third share of the property 

of the intestate and sons and daughters share equally in the remainder. The 

Supreme Court avoided examining the question whether gender inequality in 

matters of succession and inheritance violated Article 14, but nevertheless, 

ruled that the Indian Succession Act had superseded the Travancore Act. Mary 

Roy has been characterized as a "momentous" decision in the direction of 

e~suring gender equality in the matter ofsuccession8
. 

The opponents of the Code argued that the Constitution through Articles 

26, 29 and 30, recognizes the existence of the "Collective members" besides 

"Individual me~bers" as constituents of the composite Indian nation9
. But this 

argument can be countered by saying that fundamental matters and religion are 

essential matters for the individual and not for a group or a community. 
! 

Because of the existence of conversation among certain sections of the 

Indian population, the Government's deference to this sentiment because of 

political considerations, it becomes extremely difficult to have any progressive 

measure in the area: of family law. For example, sometime back, the 

Government introduced in Parliament the Adoption of Children Bill, 1972, 

seeking to add a secular and uniform law of adoption to govern all adoptions 

6 Report, 142. 
7 AIR 1986 SC 1011. 
8 Alice Jacob, "Equal Inheritance Rights to Indian Christian Women of Kerala", (1986) 28 
JILI241. 
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irrespective of religion of the parties involved. It would have repealed the 

Hindu Adoption Act. For the Hindus, the proposed law would have secularized 

the law of adoption based on the legal fiction having a religious and 

sacramental basis. Even this permissive and optional law was opposed by the 

Muslim orthodox opinion and, ultimately, the Government succumbed to this 

pressure, and withdraws the Bill. The Bill imposed no obligation on any one to 
I 

adopt and yet it was opposed. The enabling law would not have affected those 

conscientious persons who did not want to adopt considering adoption as being 

against their religion, but it would have helped many couples who pine to have 

children and also many orphans from minority groups who need care, 

protection and love of someone, but cannot get it at present under the law as it 

stands today. 

6.1. PERSONAL LAWS AND GENDER DISCRIMINATION 

On a clear analysis of personal laws, it becomes obvious that the women 

have been conferred an infFrior status in most of the personal matters compared 

to the men. The following examples justify the statement. 

Hindu Law: - Till the codification of Hindu law in 1955 and 1956 the 

Hindu Women did not enjoy equal rights along with the Hindu men. Before 

1955 polygamy was prevalent among the Hindus. 

The Hindu woman could not hold any property as its absolute owner 

except in. the case of "Stridhana". She had only limited estate, which was 

passed on to the heirs of the last full male owner called reversioners on her 

death. In the matter of adoption a Hindu woman had no right to adopt a child 

on her own. She could not be the natural guardian of her children during the 

life of her husband. TheSe examples are only illustrative in nature and not 

exhaustive. 

Even though the Hindu law has been codified, certain discriminatory 

provisions still exist ~ven today. For example a Hindu woman is not a 

coparcener in Hindu coparcenary except in a few States like Andhra Pradesh, 

9 Tahir Mahmood, Personal Laws in Crisis, 91. 
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I 

Maharastra, Kamataka and Tamil Nadu. Consequently she is not entitled to 

claim a share in the coparcenary. Similarly, she has no right to partition of a 

dwelling house even though she is a legal heir. Thus it is obvious that the 

codification of personal law of Hindus has not succeeded completely in 

eradicating the gender inequality. 

Muslim: - In the Pre-Islamic Arabia, the women enjoyed a secondary 

status in all respects when compared to men. The advent of Islam has 

contributed much for the amelioration of muslim women and alleviation of 

their problems. The Holy Quran gives equal rights to men and women and 

places women in a respec1able position. However, there are certain aspects in 

Islam that render the position of Muslim women especially the wives insecure 

and inferior. 

A muslim male is permitted conditionally to marry as many as four 

wives at a time. It is important to note that the polygamy among muslim men is 

only a permission but not a compulsion. The Shia muslim male can contact 

Muta marriages for an agreed period of time. There is no ceiling on the number 

of muta marriages that may be contracted by a Muslim male. In the matter of 

divorce the position of the muslim women is the most inferior and insecure 

compared to others. Particularly the method of divorcing the wife by the 

husband by pronouncing tuiple "Talak" is highly discriminatory. This is in spite 

of the clear message of Holy Quran, which discourages "Talak-ul-Sunnat" and 

"Talak-ul-Biddat" because the right of the husband to divorce his wife is 

unilateral and unfettered. Recently the Allahabad High Court has held that the 

practice of the triple Talak is unlawful and, void. In the matter of succession, a 

muslim woman is discriminated against, despite the assertion of certain muslim 

scholars that the Islam in this regard is more progressive and liberal. The legal 

position is that when two sharers or residuaries of opposite sex but of the same 

degree inherit the property of the deceased, the muslim male gets twice the 

share of the female. For example, if brother and sister inherit the property as 
I 
I 

successors, the brother gets two shares whereas the sister gets only one share. 
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In the matter of maintenance also the divorced muslim wife is not 

required to be maintained beyond the 'Iddat' period. The Criminal Procedure 

Code, which imposes an obligation on a husband to maintain his wife including . 

divorced wife until she mtintains herself, is a secular law and is applicable to 

all. There is a controversy as to whether a muslim husband can be directed to 

maintain his divorced wife even beyond the Iddat period under the provisions 

of section 125 of the Code of Criminal Procedure. In the famous case of Mohd. 
. : 10 

Ahmed Khan vs. Shah Bano Begum , the Supreme Court speaking through 

Chandrachud, the then Chief Justice held that section 125 of Code of Criminal 

Procedure is applicable also to the muslims and that even a muslim husband 

also is liable to maintain his divorced wife beyond the iddat period. Because of 

the controversy, the Parliament has passed the Muslim Women (Protection of 

Rights on Divorce) Act, 1986 to overrule the judgment in Shah Bano case. The 

effect of this Act is that a muslim husband is not liable to maintain his divorced 

wife beyond the 'iddat' period, unless both the spouses submit to the court at 

the appropriate time that they would like to be governed by Code of Criminal . 

Procedure. 

6.2. UNIFORM CIVIL CODE AND INDIAN CONSTITUTION 

The Indian Constitution, in its Part IV, Article 44 directs the State to 

provide a Uniform Civil Code throughout the territory of India. However it is 

only a directive principle of State policy, therefore it cannot be enforced in a 

Court of law~ It is the prerogative of the State to introduce Uniform Civil Code. 
! 

The Constituent Assembly Debates clearly show that there was a wide spread 

opposition to the incorporation of Article 44 (Article 35 in the Draft 

Constitution) particularly form the Muslim members of the Assembly. 11 

Naziruddin Ahmed, Mbhd. Ismail Sahib; Packer Sahib Bahadur and Hussain 

Sahib etc., made a scathing attack on the idea of having a Uniform Civil Code 

in India oh the grounds that the right to follow personal law is part of the way 

10 AIR 1985 SC 945 
11 See CAD BOOK No.2 Vol III pp 538,552. 
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of life of those people who are following such laws, that it is part of their 

religion and part of their culture, that it would lead to a considerable amount of 

misunderstanding and resentment amongst the various sections of the country 

and that in a country so diverse it is not possible to have uniformity of civil 

law. However, one of the most ·illustrious members of the Assembly, 

K.M.Munshi strongly felt that if the personal law of inheritance, succession etc 

is considered as a part of the religion, the equality of women can never be 

achieved. ~ 2 1 

The Chairman of the Drafting Committee Dr B.R.Ambedkar stated that 

in our country there is practically a civil code, uniform in its content and 

applicable to the whole of the country. He cited many instances like Uniform 

Criminal Law, Transfer of Property and Negotiable Instruments Act, which are 

applicable to one and all. However he conceded that the only province, the civil 

law has not been able to invade so far is marriage and succession. He also 

dispelled the arguments of· certain muslim members that the muslim law is 
. . 

immutable and uniform throughout India. He cited the example of the North

West Frontier Province, which was not subject to the Shariat law prior to 1935 
I 

and until· then followed the Hindu law in the matter of Succession etc. 13 

Similarly in the North Malabar region of Kerala, the Marumakkutayan law 

applied to all, not only to Hindus but also to Muslims. Uptill 1937, in the rest 

of India, the Hindu law of succession gov~rned the various parts, such as the 

United Provinces, the Central Provinces and Bombay, the Muslims to a large 

extent. 

Some of the learned members however predicted that a stage would 

come when the Civil Code would be uniform and stated that power given to the 

State to make the Civil Code uniform is in advance of the time. 14 Dr Ambedkar 

also opined that it is perf~ctly possible that the future Parliament may make a 

provision by way of makirig a beginning that the code shall apply only to those 

who make a declaration that they are prepared to be bound by it, so that in the 

12 CAD VoL III p.548. 
13 Id at 550. 
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initial stage, the application of the Code may be purely voluntaryY The 

foregoing discussion cleatly establishes that the framers of the Constitution 

were aware of the gender injustice and sexual inequality of women and they 

incorporated Article 44 in the Constitution hoping that it would be introduced 
. . 

in future at the appropriate time. It is really unfortunate that even after 58 years 

of independence, the State did not find it necessary to make any efforts to 

honour this Constitutional commitment. It is the humble opinion of the 

Researcher that a Uniform or Common Civil Code is possible only when the 

Governments consider the gender justice as the ultimate goal. 

6.3. UNIFORM CIVIL C[ODE AND JUDICIAL RESPONSE 

The judiciary in India has taken note of the injustice done to the women 

in the matters of many personal laws. It has been voicing its concern through a 

few judgments, indicating the necessity to have uniformity in personal matters 

of all the citizens. In the case of Mohd. Ahmed Khan vs. Shah Bano Begum 16 

pertaining to the liability of a muslim husband to maintain his divorced wife 

beyond 'iddat' period, who is not able to maintain herself, the Supreme Court 

held that section 125 of Code of Criminal Procedure which imposes such 

obligation on all the husbands is secular in character and is applicable to all 

religions. In this case, the Supreme Court through Chandrachud, CJ regretted 
. ! 

that Article 44 has remained a "dead letter" so far and chided the Government 

for not undertaking to enact the Uniform Civil Code as required by Article 44. 

The Court observed: 

"There is no evidence-' of any official aCtivity for framing a Common Civil 

Code for the country. A belief seems to have gained ground that it is for the 

Muslim community to take a lead in the matter of reforms of their personal 

law. A Common Civil Code will help the cause of National integration by 

removing disparate loyalties to laws, which have conflicting ideologies. No 

community is likely to bell the cat by making gratuitous concessions on this 

14 Per Mr Naziruddin Ahmad, QAD Vol. VIII p. 542 dt 23.11.1948. 
15 CAD vol. VII p. 551. 
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issue. It is the State which is charged with the duty of securing a Uniform Civil 

Code for the citizens of the country, and, unquestionably, it has the legislative 

competence to do so." 

The Supreme Court observed further: 

"We understand the difficulties involved in bringing 
persons of different faith and persuasions on a common platform. 
But a beginning has to be made if the Constitution is to have any 
meaning, Inevitably, the role of the reformer has to be assumed 
by the Courts because; it is beyond the endurance of sensitive 
minds to allow injustice to be suffered when it is so probable. But 
piecemeal attempts of courts to bridge that gap between personal 
laws cannot take the place of a Common Civil Code. Justice to all 
is a far mare satisfactory way of dispensing justice than justice 
from case to case." 

In Ms. Jordan Deigndeh vs. S.S.Chopra17
, D.Chinnappa Reddy, J 

speaking for the court referred to the observations of Chandrachud,C.J. in Shah 

Bano Begum's case and oqserved as under: 

" .... The present case is yet another, which focuses ... on 
the immediate and compulsive needs for a Uniform Civil Code. 
The totally unsatisfactory state of affairs consequent on the lack 
of a Uniform Civil Code is exposed by the facts of the present 
case: ... " 

In Sarla Mudgal vs. Union of India 18
, a two-judge bench of the Supreme 

Court led by Kuldip Singh, J., (R.M. Sahai, J., concurring) took the opportunity 

' to make the state aware of the void in the area of personal laws arising out of 

conflict situation that could legitimately be resolved by the legislature through 

the enactment of a uniform civil code. In this case the Supreme Court held that 

conversion of a Hindu nh.ale to Islam only for the purpose of contracting 

bigamous marriages circumvents section 494 of the Indian Penal Code. The 

court has declared such marriages as bigamous and void. The Court after 

referring to various pre~edents on the point, categorically held that till uniform 

civil code is achieved for all the Indian Citizens, there would be an inducement 

16 AIR 1985 SC 945. 
17 AIR 1985 SC 935. 
18 (1995) 3 sec 635-53. 
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to a Hindu husband who wants to enter into second marriage while the first 

marriage is subsisting, ,to become a Muslim. Here the court was pointing out 

the injustice done to the first wife, legally wedded. 

The Bench noted the failure. of successive Governments till date, to 

implement the constitutional mandate under Article 44 of the Constitution of 

India. It was suggested. that the personal laws of the minorities should be 

rationalized to develop religious and cultural amity preferably by entrusting the 

responsibility to the Law Commission and Minorities Commission. The Bench 
. I 

further directed the Government of India to file an affidavit indicating the steps 

taken and efforts made to have a fresh look at Article 44 in August 1996. 

However this latter direction was treated as "obiter dicta" by the court 

subsequently. 

In Lily Thomas vs. Union of India and Others19
, another two-judge 

bench of the Supreme Court comprising of Saghir Ahmad and R.P. Sethi, JJ., 

though concurred with the view propounded by the two-judge bench in Sarla 

Mudgal on the facts of the case, and yet deviated from its stand on uniform 

civil code. For his deviating view, Saghir Ahmad, J., drew support by citing the 

observation of the Supre~e Court in Ahmedabad Women Action Group and 

Others vs. Union oflndia20
, in which it was held that the question regarding the 

desirability of enacting a uniform civil code did not arise in that case. Likewise, 

Sethi, J., on the basis of his reading of Sarla Mudgal ~tated that the Supreme 

Court in that case "has not issued any directions for the codifications of the 

common civil code and the judges constituting different Benches had only 

expressed their different views in the light of facts and circumstances of those 

cases". By implication, Lily Thomas seems to lay down that the issue of . 

directing the State about the enactment of a uniform civil code did not arise 

directly as such, and, therefore, whatever was said and done in Sarla Mudgal 

was only obiter-somethirlg said just in passing. 

'
9 c2ooo) 6 sec 224: AIR 2ooo sc 1650. 

20 (1997) 3 sec 573. · 
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A three-judge bench decision of the Supreme Court in John 

Vallamattom and Anr. Vs. Union of India21
, was delivered on July 21, 2003. It 

I 
hit the headlines of the national press, saying "Supreme Court calls for 

Uniform Civil Code"22
. In John Vallamattom, in a petition under Article 32 of 

the Constitution, the Supreme Court was solely concerned with the 

Constitutionality of the· provisions of section 118 of the Indian Succession Act 

1925 which deals with bequest to religious or charitable purposes. 

The Act of 1925 confers the right to dispose off property by will upon 

all persons irrespective of religion, race, caste, sex, etc. Section 59 of the Act 

clearly provides that every person of sound mind, and who is not a minor is 

entitled to dispose off his property by will. The execution of underprivileged 

wills is protected under se~tion 63 which lays down that the will shall be signed 

by the testator and attested by two or more witnesses, each of whom should 

have seen the testator sign or affix his mark to the will. If the making of a will 

is caused by fraud or coercion or by such opportunity, which takes away the 

free agency of the testator, the same shall b~ void under section 51 of the Act. 

However, despite this all round equality stance, section 118, falling in 

part VI of the Act of 1925 regulating testamentary succession, deals with 

bequest to religious or charitable purposes at variance. It provides: 

No man having a nephew or niece or any nearer relative shall 
have power to bequeath any property to religious or charitable 
uses, except by a will executed not less than twelve months 
before his death, and deposited within six months from its 
execution in some place provided by law for the safe custody of 
the will of living persons. 

These provisions, by virtue of section 58 of the Act of 1925, specifically 

exclude the testamentary succession to tb.e property of any Mohammedan, 

Hindu, Buddhists, Sikh or Jain. The effect of the provision of section 118 read 

with section 58 is that it singularly applies only to Christians. This means that a 

21 2003 (5) SCALE 384. 
22 See, Hindustan Times, July 2p, 2003. 
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Christian; having a nephew or niece or any nearer relative23 cannot bequeath 

his property for religious or charitable use unless: (a) the will is executed not 

less than twelve months before the death of testator; (b) it is deposited within 

six months from its execution in some place provided by law; and (c) it remains 

in such deposit till the death of the testator. 

Most brazenly, these provisions discriminate against the members of the 

Christian community in India vis-a-vis non-Christians, inasmuch as unlike the 

Hindus, Muslims, Buddhists, J ains or Sikhs, or even Parsis, the Christians are 

practically prevented frpm bequeathing their property for religious or charitable 

purposes unless a fresh will is executed on the expiry of every 12 months, if the 

testator does not suffer from the misfortune of death within the said statutory 

period. The discriminatory treatment becomes pointed and sharp even more 

when it is realized that "charity and compassion are preached in every 

religion". If so, why should the Christians be treated differently from non-

Christians? To make out discrimination gross or self-evident, Lakshmanan, J., 
. I 

cites the privileged positions of Muslims and Hindus:24 

There is no restriction on Mohammedan on bequeathing property 
for religious or charitable purposes. A Mohammedan can validly 
bequeath one-third of his net assets, when there are heirs. The 
only restriction as regards the legator is that he should not be a 
minor. As regards the legatee, it is stated that if the legatee causes 
the death of the legator, the Will becomes void and ineffective. 
Under Mohammedan Law, a Will can be lawfully made in favour 
of an individual, an institution, a non-Muslim, a minor and an 
insane. As regards the subject matter, any property can form the 
subject of a Will, and both corpus and usufructs can be 
bequeathed. 

In the case of Hindtts, the founding of a temple or a charitable institution 

is considered as an act of religious duty and has all the aspects of Dharma. 

23 As per the provisions of section 28, read with Schedule I of the Act of 1925, the term 
"nearer relative" includes father, mother, son, daughter, grandfather, grandmother, grandson, 
granddaughter, brother or sister. It includes adopted son. However, it does not include any 
relation by marriage. Accordingly, wife of the testator is not included within the ambit of 
"nearer relative". 
24 See, Supra note 21 at 399 (paras 58 and 59). 
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Under section 118 of the Act of 1925, Christians are discriminated 

against not only vis-a-vis non-Christians, but also in relation to other fellow 

Christians. For example, the impugned provision discriminates against a 

Christian who has a nephew, niece or nearer relative vis-a-vis a Christian who 

has no such relative. Khare, CJI, feels surprised and says that it is difficult to 

appreciate as to why a testator would, although be entitled to bequeath his 

property by way of charitable and religious disposition if he has a wife, but he 

would be precluded from doing so in the event he has a nephew or a niece. "It 

is really baffling", Khare, CJI adds, "that no protection has been given to the 
. I 

near relatives [like wife]· against death-bed gifts for non-religious or charitable 

purposes". This means, in terms of protection-provision of section 118, the 

interest of testator's wife is subordinated to his nephew or niece. Likewise, the 

stipulation in section 118 that a testator who lives beyond the statutory period 
' 

of twelve. months is not able to execute his wishes in relation to his property 

unless he makes a new will is patently "unreasonable and arbitrary". There is 

no rationale behind limiting the survival of the testator for a period of twelve 

months, and a testator who does not survive beyond the same period, in 

declaring the will of the former as void and that of the latter as valid. Besides, 

"the period or duration of
1
life of a testator has no relation with the purpose of 

will, there appears to be no reason behind fixing twelve months' period". 

Moreover, testators constitute "a homogeneous class and they cannot be 

divided arbitrarily on the basis of duration of their survival which is unrelated 

to the purpose of execution of a will". The period of twelve months has no 

nexus to performing a ph~lanthropic act. 

Manifestly, thus, the restrictions imposed upon the members of the 

Christian community by section 118 of the Act of 1925 are found to be not 

reasonable in any conceivable sense.25 

On the very . face of it, the Indian Succession Act of 1925 1s a pre

Constitution statute. Its legitimacy or validity is, therefore, required to be tested 

25 Virendra Kumar, "Uniform Civil Code Revisited: A Juridical Analysis of John 
Vallamattom", 45 JILl (2003) 315. 
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on the touchstone of our Constitution that we, the people of India, have given 

to ourselves. This ·is what is mandated under Article 13 of the Constitution. 

Clause (1) of Article 13 categorically states that all laws in force in the territory 
I . 

of India immediately before the commencement of the Constitution, in so far as 

they are inconsistent with the provisions of fundamental rights as provided in 

Part III, shall, to the extent of such inconsistency, be void.26 Of course, keeping 

in view the prospective operation of Article 13(1), in the event the provision of 

section 118 of the Act of 1925 be held unconstitutional being in violation of 

fundamental rights, the same would be void only with effect from the 

commencement of the Constitution, and not from a date anterior to it. The 

provision of section 118 has been found discriminatory against the Christians, 

and therefore, violative of Article 14 of the Constitution. Accordingly, the 

Supreme Court as unconstitutional has finally struck down the said provision 
' 

on July 21, 2003. Surely~ this has provided the much needed relief to the 

Christian community in India by voiding the basis of discrimination-a step 

which was taken by the British Parliament more than forty years ago (to be 

exact, in 1960) by repealing the Statutes of Mortmain that also constituted the 

basis of section 118 of our Act of 1925. 

In fact, .at the very inauguration of our Constitution in 1950, we all were 

constitutionally assured that all laws in force at the commencement of the 

Constitution would be weeded out in so far as those were inconsistent with the 

provisions of the Constitution in general, and fundamental rights including the 

right to equality and non-discrimination in particular. It needs to emphasize that· 

the State suo proprio was obliged to initiate steps in this direction as soon as 

possible. In fact, for bringing the provisions of any law in force in the territory 

of India into accord with the provisions of this Constitution, Article 372 

envisages_ mainly two modes of doing this. bne mode may be termed transitory 

in nature. Under clause (2) of Article 372, the President may by order make 

26 The expression, "laws in force", as per clause 3(b) of Article 13 of the Constitution, 
includes lawspassed or made by Legislature or other competent authority in the territory of 
India before the commencement of this Constitution and not previously repealed, 
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such adaptations and ~odifications of such law, whether by way of repeal or 

amendment, as may be necessary or expedient, and provide that the law shall, 

as from such date as may be specified in the order, have the effect subject to 

the adaptations and modifications so made, and any such adaptation or 

modification shall not be questioned in any court of law. This power was to be 

exercised by the President within three years from the commencement of the 

Constitution.27 However, tlie power of the President to adapt laws was further 
! 

extended by the Constitution (Seventh Amendment) Act, 1956 by specifically 

incorporating a new Article 3 72A so that the provisions of any law in force in 

India or in any part thereof, immediately before the commencement of the 

amending Act of 1'956 may be brought in line with the provisions of the 

Constitution. The other mode envisaged under Article 3 72 (and also Article 

372A) of the Constitution is the one that empowers "a competent Legislature or 

other competent authority" to do the exercise of adaptation and. modification of 

the pre-Constitution law, that is "law in force" immediately before the 

commencement of the Constitution-the exercise which the President was 

empowered to undertake d}lring the transitory period only. 

It is in this backdrop, we must understand and appreciate the agony of 

the judicial mind, when Khare, CJI, lamentably says: 

[I]t is a matter of regret that Article 44 of the Constitution has not 
been given effeCt to. Parliament is still to step in for framing a 
common civil code in the country. A common civil code will help 
the cause of national integration by removing the contradictions 
based on ideologies. 

Constitutionally, the Supreme Court's call for a uniform civil code falls 

within the ambit of Article 141 of the Constitution, because the function of the 

apex court is not just to decide a lis between the parties before it but to go 

beyond that as an ultimat~ repository of the Constitution. It is a very special 

function at the level of the highest court of the land, needing constantly the 

notwithstanding that any such law or any part thereof may not be then in operation wither at 
all or in particular areas. · · 
27 Initially this power was to be exercised within 'two years. This period was subsequently 
extended to three years by section 12 of the Constitution (First Amendment) Act, 1951. 
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fuller and fuller exploration and exploitation of constitutional values m 

accordance with the directives of the Constitution. 

The framing of uniform civil code is often considered counter

productive, because it is likely to evoke religious susceptibilities. Traditionally; 

the personal laws regulating relationships in the realm of marriage-divorce, 

inheritance-succession, minority-guardianship, adoption-maintenance, etc. are 

closely tied up with religion and religious practices. This is how historically, 

especially during the British period, we happened to have separate personal 

laws for the Hindus, Buddhists, Jains, Sikhs, Muslims, Parsis, Christians and 

Jews. In fact, it was this prevailing scenario of multiple personal laws in India 
I 

that prompted the founding fathers of our Constitution to conGeive the idea of a 

common civil code under Article 44 of the Constitution. 

The first critical step in the direction of moving towards a common civil 
I 

code was taken in the enactment of Hindu Code Bill that eventually fructified 

in the foirn of four major enactments, namely Hindu Marriage Act of 1955, 

Hindu Succession Act of 1956, Hindu Adoptions and Maintenance Act of 

1956, and Hindu Minority and Guardianship Act of 1956. These Acts are the 

amended and codified version of the hitherto prevailing personal laws amongst 

the traditional Hindus in any of its forms or developments, including a 

Virashaiva, a Lingayat or ~ follower of the Brahmo, Prarthana or Arya Samaj. 

The term 'Hindu' also includes within its ambit any person who is a Buddhist, 

Jain or Sikh by religion. Although these enactments as such intended to have 

nothing to do with religion or religious practices, and are supposed to be 

secular in character, and yet, as if by quirk of history, they came to be labeled 

as 'Hindu' codes, albeit using the term 'Hindu' in a wide sense. Nevertheless, 

the usage of the term 'Hindu', even if it is used in a wide sense; seems to be a 

misnomer. But, then, this was merely for a transitory period. In due course of 

time, these 'Hindu' enactments were expected to the replaced by an all

embracing uniform civil code as envisaged under Article 44 of the 

Constitution. This was to Be accomplished by working on mainly on two fronts. 
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Fir_st, by reforming the 'Hindu' codes from within. In this respect, some steps 

have already been taken. 28 

One argument against the enactment of a uniform civil code is 

repeatedly raised. It is often argued that notwithstanding Article 44 of the 

Constitution, the State is not obliged to enact the Code by overriding personal 

laws without the consent of the communities concerned. To support this stand, 

invariably a statement 1s abstracted from the speech made by 

Dr.B.R.Ambedkar in the Constituent Assembly on December 2, 1948. While 

discussing the provision of Article 44, Dr. Ambedkar said: 

I should also like to point out that all that the State is claiming in 
this matter is a power to legislate. There is no obligation upon the 
State to do away with personal laws. It is only giving a power. 
Therefore, no one need be apprehensive of the fact that if the 
State has the power, the State will immediately proceed to 
execute or enforce that power in a manner that may found to be 
objectionable by the Muslims or by the Christians or by any other 
community in India. 

A bare perusal of the abstracted statement in the light of the eventually 

adopted provisions of Article 44 of the Constitution simply implies that in the 

matters of social reforms the State, having gained the power to enact a uniform 

civil code, will not "immediately proceed to execute or enforce that power" in 

haste. It will pay due regard to religious sentiments of all the communities in 

India. However, by any rational construction, the abstracted statement does not 

debar the State to undertake the enactment of a uniform civil code for weeding 

out the highly unjust and discriminatory provisions, especially vis-a-vis 

women, even after a lapse 
1

of more than half a century since the inauguration of 

our Constitution. 

Thus, it 1s clear that no gender justice could be rendered in its 

comprehensive sense,: unless the women, irrespective · of their religious 

28 See, for instance, the Amending Act/ Adaptation Orders effecting changes into the Hindu 
Marriage Act of 1955 by Hindu Marriage (Amendment) Act, 1956 (73 of 1956); Repealing 
and Amending Act, 1960 (58 of 1960); Hindu Marriage (Amendment) Act, 1964 (44 of 
1964); Marriage Laws (Amendment) Act, 1976 (68 of 1976); Child Marriage Restraint 
(Amendment) Act, 1978 (2 of 1978). Marriage Laws (Amendment) Act, 1999 (39 of 1999); 
and Marriage Laws (Amendment) Act, 2001 (49 of2001). 
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affiliation have been conferred equal rights on par with men in personal 

matters, the Constitutional mandate of· right to equality of status and 

opportunity can not be implemented. However adequate care should be taken to 

see that only the rights are made uniform and not the rituals which are inherent 

part of the culture and religion as otherwise it would violate the basic structure 

of the Constitution viz. secularism. 

RESUME 

The Uniform Civil Code is an issue politically more sensitive and 

debatable than an instrument to remove the gender discrimination. The 

feasibility and the probable issues in the Code ate subject matter of 

controversies not only between the various religious communities but also 

intra-communities. The Committee on the status of women in India, in its 

report entitled "Towards Equality" presented in 1974, evaluating the personal 

laws from the angle of the women, criticized the British policy towards these 

laws. According to the Committee, the policy had a crippling effec~ on women; 

the result of the policy was "to encourage the feeling of separateness and 
I 

prevent the unity of the two communities"; the policy of non-:-intervention with 

family law resulted in stagnation with the result that "the two systems could 

neither absorb nor adjust to socio-economic changes. Social tensions inevitably 

arise in situations wheri law does not in fact answer the needs arising from 

major social change". With a view to achieve uniformity of law, India has set 

before itself the ideal of a secular society and in that context achi~vement of a 

Uniform Civil Code becomes all the more desirable. But India being credited 

having a mosaic of various cultures, traditions, faith, practices and features, it 

would not be feasible to adopt an Uniform Civil Code because the followers of 
~ 

different tribes, cultures and practices would not like to forgoe their own 

identity and well establish and a long chain of practices in their domestic 

relations. Another option may be to educate the people and eradicate 

discriminatory or oppressive system of practice if any in their community or 

groups. Looking into the facts of different culture, tradition, practice, belief, 
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rituals and ceremonies prevalent and followed in India by various religious 
! 

communities, sects, tribes as well as other people the Uniform Civil Code 

containing the uniform provision applicable and enforceable to the Indian 

citizens in the Indian society does not appeared to be a viable solution and 

perhaps not also possible to see like "Indian Uniform Civil Code". The law of 

succession too has variation on the lines of tradition, practice etc. All such 

tradition, practice and rules cannot be clubbed into to portrait Uniform 

succession law. It is, however, fairly possible to include and amend the laws for 

gender justice in succession matters in the respective laws without infringing 

the faith, practices and system of the different fractions of the society. 
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Cliapter 7 

Indian society is following the path of modernization, Industrialisation, 

urbanization, literacy. and reflects over all changes in social structure. At this 

juncture, we should not forget that woman is the central figure in our society, 

which inspires confidence, inculcates and prepare~ children to pursue their 

goals relentlessly. History bears testimony to the fact. that heights of 

patriotism, selflessness, fearlessness and determination are imbibed m 

children only thro,ugh the persistent efforts of mothers. But unless woman is 

provided with the prerequisites of education for developing her vision, proper 

health care and social security, specially proprietary rights, respect and status, 

her efforts are likely ·tO fall short to accomplish the ultimate objective of a 
strong civilized and prosporous Nation. There is saying that "if you educate a 

man, you educate only an individual and if you educate the women, you 

educate a whole family, rather society". 

Laws reflect the face of society and its evolution over the time. To 
. . 

respond the needs of ·a dynamic social system, laws have to be changed and 

amended, at regular intervals. Despite the enactment of the Hindu Succession 

Act, 1956, establishing the inheritance right of women equally with men and 

abolishing life estate of female heirs, the retention of Mitakshara coparcenary 

(joint family) with its attendant inequality between female and male heirs 

continues (under this system property rights were given to male heirs only). 

That is, in the case of a joint family, a daughter gets only a smaller share than 

the son. While sharing of father's property between brother and sister is equal, 

the brother-in addition-is entitled to a share in the coparcenary from which 

the sister is excluded. Further, if the family owned a dwelling house, the 

daughter's right thereon is confined only to the right of residence. 

A very progressive development in this context is the enactment of the 

Hindu Succession (~dhra Pradesh) Amendment Act, 1985. According to this 
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law, the rights of the daughter are absolutely equal to that of the son even in 

cases of application of Mitakshara system. The rationale of the law has been 

explained in terms of Mitakshara system being violative of the fundamental 

right of_ equality before law, apart from leading to the pernicious dowry 

system. Actually five States amended the Hindu Succession Act, 1956. First 

Kerala abolished joint family property altogether, making the inheritance of 

all property, including land, equal for sons and daughters. Tamil Nadu, 

Kamataka, Andhra Pradesh and Maharashtra followed, but they retained the 

Mitakshara coparcenary system, making only unmarried daughters 

coparceners. They left out married daughters and agricultural land. The Hindu . 

Succession (Amendment) Act 2005 passed on 29th August 2005 as a Central 

Government Act will also benefit women in these four States in context of 

agricultural land and dwelling house. The major achievements of the Hindu 

Succession (Amendment) Act 2005 are at least two major changes and some 

smaller ones. First, by deleting section 4(2) of the 1956 Hindu Succession 

Act, the 2005 amendment has removed gender inequalities in the inheritance 

of agriculture land and made Hindu women's land rights legally equal to 

men's across States .. Before this, the inheritance of agricultural land was 

subject to State-level tenurial laws, which were highly gender unequal in six 

States-Delhi, Haryana, Himachal Pradesh, Jammu and Kashmir, Punjab and 

Uttar Pradesh. These inequalities adversely affected millions of women. We 

tend to forget how many women are farmers, critically dependent on 
' 

agriculture for survival. Second, making daughters, especially married 

daughters, coparcener in joint family property is of huge importance both 

economically and symbolically. Economically, it provides women security by 

giving them birthrights in joint family property that cannot be willed away by 

fathers. Symbolically, it signals that daughters and sons are equally important 

members of the parental family. It undercuts the notion that after marriage the 

daughter belongs only to her husband's family. It creates a permanent link 

with her parental family. This will enhance women's self-confidence and· 

social worth. 
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However, it may be pointed out that giving property right to women 

might also have some negative effect in a_patriarchal society. We are aware 
' 

that the Dowry Prohibition Act could not eradicate dowry deaths. Therefore, 

the absolute right to have partition and property might provoke some greedy 

men to insist his wife to demand partition of the dwelling house of her father 

and bring her share to satjsfy his wants. 

J\1uslim jurists gave a great deal of importance to the law of 

inheritance, and they were never tired of repeating the saying of the Prophet: 

Learn the laws of inheritance, and teach them to the people; for they are one 

half of useful knowledge; and modem authors have admired the system for its 

utility and formal excellence. Taking a broad view, the Islamic scheme of 

inheritance discloses three peculiarities: (i) the Quran gives specific shares to 

certain individuals; (ii) the residue goes to agnatic heirs, and falling them to 

uterine heirs; (iii) bequests are limited to one-third of the estate. 

The Sunni and Shia systems differ a lot in matters of succession. In 

pre-Islamic customary law of succession some changes were introduced by 

the Prophet and this super-imposition of the principles on the customary law 

of succession had led to divergence of opinions among the Sunnis and Shias, 

resulting into the emergence of two different systems of succession. There can 

be no doubt that the basic reason for the differences between the Shia and 

Sunni systems was political rather than juristic. This political tinge may be 

found iri the special case where full uncle's son co-exists with a consanguine 

uncle. Shias give precedence to the full uncle's son, directly contrary to the 

general rule that preference of full blood over half blood is necessary only 

when the claimants are ~qual in degree. This solitary exception can be 

explained only in terms of their allegiance of Ali (the Prophet's full uncle's 

son) in preference to Abbas (his consanguine uncle). The basis of both the 

systems is the customary law of pre-Islamic Arabs. Both systems alter the 

customary law in accordance with the Quranic injunctions. But, whereas the 

Hanafis interpret the Quran strictly, keeping the substratum of the customary 

law intact, and super-imposing thereon the provisions of the Quran, the Shias 



289 

interpret the Quran in the wider sense: they interpret it as altering the old 

principles themselves, and as giving rise to a new set of principles. In the 

contemplation of Sunnis, where the Quran did not expressly reject a 

customary rule, it tacitly ratified it. The result of this approach was-that the 

Sunni law of succession gave pride of place to the tribal heirs of the deceased. 

The woinen to whom the Quran gave rights of inheritance for the first time 

are entitled, in appropriate circumstances, to the fractional portion of the 

estate, which the Quran allots to them. But where a male agnate relative of the 

deceased survives, this will be the limit of their entitlement. The male agnate, 
I 

however distant a relative he might be, will step in and claim the residue of 

the estate; for the female, however close a relative she might be, she does not 

have the status to exclude him from succession. Hence, if a Sunni Muslim 

dies intestate, survived by a daughter and a distant male agnatic cousin, the 

daughter will be restricted to a portion of one-half of her father's estate, and 

the cousin will inherit the remaining one-half as 'residuary heir. Or where the 

female agnate and the male agnate are equally near to the deceased, then the 

male heir takes twice the share of the female heir. It is submitted that this 

principle applies not only to female agnates but also to male agnates (i.e., 

those heirs who are mad~ heirs by the Quran), and it is wrong to generalize 

that the male heir as such always takes double share of a female heir. Thus, 

uterin~ brother and father as sharers do not take more than the uterine sister 

and mother respectively. 

For the Shia, however, the Quranic legislation was far from being 

merely a series of piecemeal reforms. They maintained that the Quran laid 
' 

down the basic elements of an entirely novel legal system, including a system 

of succession. It obliterated completely the pre-existing customary law. Any 

. rule of the customary law, which was not expressly ratified by the Quran, was 

tacitly rejected. And, therefore, because the Quran nowhere expressly ratifies 

the pre-eminent claims of the male agnates, as such to inheritance, they have 

no privileged position in the Shia scheme of succession. The Shias changed 

the pre-Islamic law by altogether abolishing the difference between the 
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agnates and cognates as also males and females. The Shia system (unlike the 

Hanafi) shuffled all the heirs, cognates and agnates, males and females, and 

then classified them for order of succession based exclusively upon the 
. I 

nearness of their relationship with the deceased. Within this scheme any 

descendant of the deceased, male or female has absolute priority over any 

collateral; so that the daughter of a deceased Shia Muslim will totally exclude 

his brother, and a fortiori, any more distant male agnate such as a cousin, 

from succession and will inherit the whole of her father's estate. The Quranic 

provision that the daughter is entitled to succeed with the son is interpreted by 

the Shiites as applicable to all female heirs. The Shiite jurists take the 

provision of the Quran as not restricted to the individual instances of the 

daughter or sister, as establishing a new principle for the benefit of females. 

The Indian Succ~ssion Act, 1925 governs the Parsi community in 

India, in matter of succession. This Act applies when a Parsi dies intestate, 

i.e., without leaving a will, and to all intestates occurring under a testamentary 

or non-testamentary document even where such document is executed before 

the passing of this Act, provided the inte.stacies under such document occur 

after the passing of the Act. Sections 50 to 56 of the Indian Succession Act, 

1925 provide for the division of property of male and female Parsi intestates. 

In the female intestate's property, daughter and son get equal shares, whereas 

in the male intestate's property, son gets double the share of the daughter. The 

Law Commission of India in its One Hundred and Tenth Report have 

reviewed these provisio111.s and recommended that the discrimination made 

between· sons and daughters in the case of a male intestate's property should 

be removed. The Parsi community has came forward for making amendments 

in the law so as to . do away with the discrimination between sons and 

daughters by providing that both will share equally in the male intestate's 

property also. These amendments are also made in keeping with the policy of 

the Governme!lt to confer rights for women in the parental property. Sections 

50 to 56 were earlier substituted by Act 17 of 1939 in order to remove doubts, 

supply deficiencies, incorporate so far as possible the judicial decisions which 
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the community had then accepted. The amendments introduced by Act 51 of 
! 

1991 take the matter further keeping in view the Constitutional rights of 

equality among men and women, 

The Indian Succession Act, 1925 governs the Christians in India, with 

regard to the matters of intestate and testamentary succession. But the 

Travancore Christian Succession Act and the Cochin Christian Succession 

Act, being the law for the time being in force, in the respective localities are 
- I 

saved by section 29 of the Indian Succession Act. Therefore, in the matter of 

intestate succession the Christians of Travancore and Cochin are governed by 

their own succession laws. As per sections 15 and 16 of the Indian Succession 

Act, 1925, by marriage a woman acquires the domicile of her husband if she 

had· not the same domicile before and a wife's domicile during marriage 

follows the domicile of her husband. In section 20 it is clearly stated that no 

person shall, by marriage, acquire any interest in the property of the person 

whom he or she marries or becomes incapable of doing ant act in respect of 

his or her own property which he or she could have done if unmarried. The 

provisions regarding . the' rights of a widow to inherit the property of her 

intestate· husband is contained in section 33 of the Indian Succession Act. As 

per the relevant section, if the intestate has left the widow and ·lineal 

descendants, 1/3 of his property shall belong to his widow and the remaining 

2/3 shall go to his lineal descendants. If the intestate has left his widow and 

has no lineal descendants but has left persons who are of kindred to him 112 

of his· property shall belong to his widow and the other half to his kindred. If 

he has left none but his widow, the whole property shall belong to his widow. 

Under the Indian Succession Act, 1925 there is no discrimination between 

sons and daughters with regard to the distribution of the intestate father's 

property. The intestate's property (after deducting the widow's share) is 

shared equally among his children. In case the intestate has no lineal 

descendants and if father is dead, his mather and sisters also are entitled to 

inherit his property as.per section 44 of the Act. 
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In the area of Tr.avancore State, the Travancore Succession Act, 1916 

governs the majority of the Christians in the State but this law is not 

applicable to the Christians m Neyyathinkara who follows the 

Marumakkathayam l~w. The Act is also not applicable in its entirety to 

certain Latin Catholic Christians and protestant Christians living m 

Trivandrum and Quilon Districts. Similarly, the Cochin Christian Succession 

Act, 1921 is applicable to the Christians in the former Cochin state except in 

the case of the Tamil Christians in Chittoor who follow the Hindu law and the 

Anglo-Indian and the Parrangi Communities. In other parts of the State of 

Kerala, the Indian Succession Act, 1925 is made applicable. In fact, there is 
! 

no subs~antial difference between th~ provisions of the Travancore and 

Cochin Succession Acts. In both these enactments the status of women is 

inferior to that of men. There is evident and unjustifiable discrimination 

against women. This feature has in effect, degraded these enactments as the 
! 

most outdated pieces of legislation, which needs thorpugh and drastic 

changes, Mere modification is not sufficient but a fundamental change is 

called for. First, let us take the case of a widow. The Travancore Act 

recognizes the widow as one of the heirs of her husband with a share equal to 

that of a son if there is a son or the lineal descendants of a son left by . 

intestate, and equal to tpat of a daughter, when there are only daughters 

(section ·16). She gets 112 of the estate when there are no lineal descendants of 

the intestate, who leaves only his father, mother, paternal grandfather or the 

lineal descendants of his father or paternal grandfather (section 17). If there 
'. 

are none of these kindred left by the intestate, the widow gets the whole of the 

estate (section 18). The widow's rights in the estate of her husband obtained 

under sections 16 and 17 (not under section 18) are only a life interest, 

terminable by death or remarriage (section 24). In the absence of father or 

lineal descendants the mother of the intestate is also entitled to a share equal . 

to that of a brother. The most controversial feature of the Travancore and 

Cochin Christian Succession Acts relates to the rights of a· daughter to the 

property of her intestate parents. Under section 28 of the Travancore Act the 
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sons and their lineal descendants shall be entitled to have the whole of the 

intestate's property subject to the claim of the daughter for "Streedhanam" 

fixed at one-fourth of the value of the share of a son or Rs 5000/- whichever is 

less. Any Streedhanam promised but not paid shall be. a charge upon the 
I 

intestate property. The Co chin Act gives the daughter a share along with the 

sons, subject to the limitation that her share shall be one-third in value of that 

of a son [section 20(b)]. It is high time for the Christians of Travancore and 

Cochin to see that immediate and necessary legislations are undertaken to 

provide equal shares to daughters along with sons in the property of their 

intestate. parents. In fact it is for the Indian Christians to take initiative to 

make a inove in this direction and to see that their personal law is amended in 

such a way as to meet the needs of the present day. 

There is no uniformity in all- personal laws as they confer unequal 

rights depending on the r,eligion and the gender. The Committee on the status 
. ' 

of women in India, in its report entitled "Towards Equality" presented in 

1974, evaluating the personal laws from the angle of the women, criticized the 

British policy towards these laws. According to the Committee, the policy had 

a crippling effect on Women; the result qf the policy was "to encourage the 

feeling of separateness. and prevent the unity of the two communities"; the 

policy of non-intervention with family law resulted in stagnation with the 

result that "the two systems could neither absorb nor adjust to socio-economic 

changes. Social tensions inevitably arise in situations when law does not in 

fact answer the needs arising from major social change". With a view to 

achieve uniformity of law, India has set before itself the ideal of a secular 

society and in that context achievement of a Uniform Civil Code becomes all 

the more desirable. The Uniform Civil Code will contain uniform provisions 

applicable to everyo~e and based on social justice ·and gender equality in 

family matters. Its provisions will be fair and equitable so that every member 

of the s~ciety may have· a feeling_ of equality of social status from m~j or social 

change. But India being credited having a mosaic of various cultures, 

traditions, faith, practices and features, it would not be feasible to adopt an 
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Uniform Civil Code because the followers of different tribes, cultures and 

practices would not like to forgoe their own identity and well establish and a 

long chain of practices in their domestic relations. Another option may be to 

educate ·the people· and eradicate discriminatory or oppressive system of 

practice if any in their community or groups. Looking into the facts of 

different culture, tradition, practice, belief, rituals and ceremonies prevalent 

and followed in India by various religious communities, sects, tribes as well 

as other people the Uniform Civil Code containing the· uniform provision 

applicab1e and enforceable to the Indian citizens in the Indian society does not 

appeared to be a viable solution and perhaps not also possible to see like 

"Indian Uniform Civil Code". The law of succession too has variation on the 

lines of tradition, practice etc. All such tradition, practice and rules cannot be 

clubbed into to portrait Uniform succession law. It is, however, fairly possible 

to include and amend the laws for gender justice in succession matters in the 

respective laws without infringing the faith, practices and system of the 

different fractions of the society. 
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