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CHAPTER-I 

1. INTRODUCTION 

"I want to rnake it c ?.ear) ;. if there is ever a conflict between 
environmental quality and economic growth, I will go for beauty, 
clean air, wcr.ter, and landscape. " 

Jimmy Carter quoted from the New York Times, September 19, 1976. 

In the past few decades awareness about the damaging effects of the 

pollution of environment on human beings and quality of life has 

increased dramatically. This awareness has followed upon very 

substantial degradation of the world's environment - land, water and air 

- over the last two centuries. While human activity has always taken_a 

toll on the natural world, the negative impact of this activity has 

increased exponentially during this period of time. There appears to be 

general agreement on the impact of a few specific changes. 

The concept of enviro-human right has become one of the life issues in 

the first changing International scenario. The growing awareness on 

human rights is the outcome of two basic interrelated causes and other 

resulting effects, which influenced the socio-legal order in many 

countries. The first cause is the phenomenal growth in science and 

technology and the second is the population growth, which have a direct 

effect on the right to life. Other resulting e'ffects of these two causes are 

industrialisation, urbanisation, deforestation, poverty and above all 

various developmental projects undertaken by the government. 

Right to life is the most important right on the basis of which all 

other rights are guaranteed. Right to life implies the right to live without 

deleterious invasion of pollution, environmental degradation and 
' 

ecological imbalances. 1 The scope and ambit of right to life are so varied 

that the human right aspect of life has to mitigate the challenges 

I. Z. M. Nomani, "Enviro-Consstitutional Ethos in Right Duty Discourse: Towards the Creation of an 
Equitable and Sustainable Socio-legal Order" !JEL 60 2000 
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involved n1 safeguarding human environment. Unwarranted deprivation 

of human 1Jeings from right to environment became the prime agenda in 

the modern democratic, welfare, and techno-centric ,societies. Diversified 

techno-centric paradigm coupled with urbanisation without proper 

planning, population growth with poor housing, political and 

bureaucratic idiosyncrasies and lack of distributive justice upset the 

equilibrium of development and environment.2 The focal agenda of 

today's socio-legal · order should be ecology and environment. 

Environmentalism and ceo-centrism should be the mmn endeavour of 

today's legal and judicial 'order. But the prime concern, which became 

the centre point in the contemporary human right regime, is the 

uncertainty of the nature and scope of right to environment. There is 

right to development, right to trade and business, right to livelihood, 

right to housing and other legal and constitutional rights on the other 

hand and there is right to environment, on the one hand and thus there 

exists a never-ending conflict and confrontation between the two. 

However, the scope and ambit of right to environment became so wide 

that it became a crucial guiding dimension for plans and programmes in 

each sector. 

Right to environmental protection is one of the important 

ingredients of the right to life. Human race is dependent upon safe and 

pollution free environment- an environment favourable for human living 

and for full realisation of right to life. The co-relation between 

environmental protection and human right cannot be denied rather they 

are supplementary and complimentary to each other. Presently, the 

concept and content of right to environment is not very clear. The scope 

and ambit of right to environment is inherently obscure as well as 

complex, which brought various controversies and debates into forefront. 

2. See generally, Mohd. Sharif Uddin and Z.M. Nomani, "Warer Pollution and Law" 
Saloni Publication, New Delhi, 2004. 
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A significance question, in this respect, anses: Is right to environment 

merely a human right? If so, then what ab'?ut the environmental right of 

other co-residents of the eco-system such as animals, flora and fauna? 

Further, right implies duty. On whom lies the corresponding duty? What 

is the procedure to determine and implement the right to environment of 

non-human entities? Like other fundamental rights, has the right to 

environment any limitation"? Whether can reasonable restrictions be 

imposed on right to environment? Whether limitations embodied m 

express words in Article 19 (2) of the constitution are also applicable to 

right to environment? Is it an independent right or a means of realising 

already established rights, such as right to liberty, right to health, right 

to residence etc? Whether has any distinct right to environmental 

protection emerged? If so what 1s the concept and definition of 

environment? What 1s decent environment? What 1s .healthful 

environment? What is ecological balance? Whether it's a social right or 

an individual right? Who is the subject of such right and upon whom the 

corresponding duty is imposed? Whether adequate laws have been 

brought about to protect this right? Whether the present environmental 

statutes are sufficient to protect this right?· What are the lacunae of the 

present environment legislations? Whether these legislations are being 

properly implemented? Who are mainly responsible for implementation 

and non-implementation of these laws? What are the better possible 

alternatives for imp~ernentation? Whether the statutory pollution control 

authorities are performing their statutory duties? What are the 

constraints being faced by them in discharging such statutory duties? 

What is the role of judiciary in safeguarding and promoting the right to 

environment? The main thrust of this study is to seek an answer to all 

these questions in the light of present policy, law and justice in national 

and international level. 

The first and foremost problem is an appropriate definition of the 

term environment. The Environment (Protection) Act 1986, which is 
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considered as an umbrella legislation, has failed to give a comprehensive 

definition of the term environment. The definition given under section 2 

(a) of the Act is an inclusive one, which states only what, does the term 

'environment' include. A universally accepted definition is not possible 

because the social, political, economic, philosophical, physical, cultural 

and religious conditions of •rarious countries are different. Even within a 

country, the meaning, concept and contents of right to environment of all 

classes of people are not same and similar. There is a hierarchy of needs 

as primary and secondary needs. Foods, clothes and shelter are the three 

basic needs, when fulfilled, other secondary needs such as biological, 

social and cultural will come out as primary needs and thus it is a never

ending process. A relative definition in combination with other factors 

and values of economic, social and cultural character will determine the 

true meaning and concept of environment. 

Secondly, development - economic, scientific and technological, 1s 

the non-alienable facets of modern democratic society. Development 1s 

the process of achieving greater and better state. In the United Nations 

Conference on Human Environment 1972 at Stockholm, the 

sustainability of such development or betterment in quality of such 

development was stressed. In People United for Better Living at Calcutta V. 

The State of tVest Bengal3 the Court observed that in a developing 

country, there shall have to be development but the development have to 

be in closest possible harmony with environment as otherwise there 

would be development but no environment, which would result in total 

devastation, though not in present but in some future points of time. If 

any situation arises where no close harmony is possible without 

sacrificing either development or environment, then which should be 

given preferences development or environment? And on what basis? 

What is the parameter of judging the environment? How to find out the 

3. AIR 1993 Cal 125. 
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parameters to draw a line demarcating the area of development and 

environment lest the development will be at the cost of the environment. 

Thirdly, Shelter is a basic human need. Art. 25(1) of the Universal 

Declaration of Human Rights ·i~ecognised the right to housing but to 

realise this right is a distant dream in India. A large number of Indian 

populations is living in slums, pavements, and railway platforms through 

the length and breadth of the Country in unhealthy and unhygienic 

conditions. Today cities are facing environmental problems like shortage 

of drinking water, inadequate waste collection and disposal, lack of 

proper drainage and sanitation, soil pollution, noise pollution, water 

pollution etc. Cities were once gateways of good things in life but are now 

presenting a picture of unhealthy and utl.hygienic living condition. In 

ecological perspective, city is a great consumer of resources and producer 

of waste. The slum cmnmunities are captives of an unhygienic 

environment. Substandard housing, unsafe water, and poor sanitation is 

the common. feature of life in densely< populated cities which is 

responsible for many air-borne, water-borne, food-borne and infectious 

diseases which take away good number of lives every year in India. 

Eviction of such slum dwellers will deprive the already deprived class of 

people from their right to housing and livelihood, which will amount to 

another gross violation of human right. City slums are by-products of 

development prospects in city areas and a development, which ·cannot 

give bare minimum need, is no real development. At this juncture~ is it 

the responsibility of the State, as being the caretaker of the citizens, to 

provide shelter to them? Whether the evicted slum dweller's right to 

shelter is guaranteed under Article 19 (1) (e). In the Ahmadabad 

Corporation case+ the Supreme Court has not given a clear picture about 

the problem stating that it may not, as a rule, direct the State to provide 

shelter for those evicted persons. 

4. Maim Gujarat Hawkers Vyapar Mahajjan etc. vs. Ahmedabad Municipal Corporation 1995 (Supp 
2) SCC182. 
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Fourthly, International Law is primarily concerned with collective 

groups of individuals, conimonly known and recognised as sovereign 

States, which constitute the normal subjects of International Law. 

Question arises as to who are subject of human right under international 

law? Efforts are being made to promote respect for human rights through 

the medium of collective bodies such as the United Nations Commission 

on Human Rights or the European Courts of Human Rights. Those 

agencies are certainly international and apply considerations of 

international law to individual cases. It is submitted that when individual 

rights are seen as rights, which may be claimed by the whole mankind, 

they -become assimilated to a higher international law viz. the United 

Nations Charter. That category would also include the right to life, right 

to peace, right to an adequate environment, and right to sustainable 

development. The object and subject of almost all laws is the human 

being and his right to live in peace in a safe and adequate environment is 

a right, which relates to his very existence:. Now question arises as to a 

right which goes to the vety root of one's own human existence, how this 

right shall be categorised whether Fundamental Right or Natural Right or 

Human Right or Constitutional Right or International Right? If it is an 

international right, then whether it applies to the developed, 

underdeveloped as well as developing c6untries? Will it be valid in 

peacetime only or in condition of belligerency as well? In this study an 

humble attempt is made to seek a solution of this problen1. 

Fifthly, whether right to environment and sustainable development 

is available to the Sta:te or citizens? Thousands of irrigation canals and 

dams are being built over the century by the State bringing about 

differe~t priorization of water use, which drastically change the 

availability and use of both ground and surface water. There is a growing 

perception in India and many other countries that one of the major 

reasons for draughts and floods has been the State's exploitative policy of 

deforestation. Irrigation schem.es have led to gross inequalities among 
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users, which also led to impoverishment of original users. In such a 

condition the whole question of right to environment needs to be 

fundamentally examined. What should be the State's rights and what 

should be that of the citizens? How do we make the State accountable to 

the people and the people accountable to each other and the State? If the 

State is to use the law to regulate the resources how do people use the 

law to regulate the State? 

Jurisprudentially speaking, there is a close relationship between 

right and duty. There must be a right holder or the subject of legal right 

and a subject of legal duty, upon whom the corresponding duty is 

imposed. If the citizens are right holders, then the State is making use of 

natural resources for various developmental activities. If the State is the 

right holder, then the whole discussion of right to environment as a 

fundamental or human right is meaningless: In the proposed study, an 

attempt is made to determine the extent of State's rights and the citizen's 

right. 

It 1s, generally, said that poverty is the great polluter. Right to 

livelihood is a fundamental right. Millions of population in India are 

dependent directly or indirectly partly or wholly on environment and 

natural resources, such as fishermen, wood cutters, hunters, Jhum 

cultivators etc. questioning this respect, is which will be given 

preference, either right to livelihood or right to environment? What is the 

scope and ambit of both the rights? What are the parameters of 

preference? The conflicting dimensions of both the rights will be 

examined to evolve a comprehensive solution. 

A glance over the world constitution reveals mainly three things

environmental legislation 1s a fundamental duty; sustainable 

development is the principle of governance and delegation of power for 

environmental legislations. Under the Indian Constitution, Article 48 (A)S 

5. Article 48 (A) reads "The State shall endeavour to protect and improve the environment and to 
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lays down that the State shall endeavou:t to protect and improve the 

natural environment of the country. The mandate of Article 51 A (g)6 is 

that every citizen of India has the duty to protect and improve the 

natural environment including fdrest, lakes, rivers, wildlife and to have 

compassion for living cteature. Article 2537 is a general legislation, which 

has no special relationship with the field of environment. This Article 

empowered the parliament to make any law for the whole or any part of 

the territory of India for implementing any treaty, agreement, or 

convention with any other country or countries or any decision made at 

any international conference, association or other body. Now question is 

which is the proper authority to legislate in the field of environment? 

Then the question is as to which law, whether Federal or provincial or 

Municipal or Administrative, will be more effective to save the 

environment. In the present work a humble attempt is made to locate 

enviro-constitutional responsibility in a Federal system like India. 

Over a couple of decades, a number of studies have been conducted 

relating to the scope and ambit of the right to environment. The Supreme 

Court and High Courts have also delivered a good number of judicial 

pronouncements. In this study, the Historical Analytical methodology of 

research is applied and a systematic analysis is done. The research work 

is mainly doctrinaire which spreads over three broad areas - viz (a) to 

make an analysis of the opinions of acadernieians available in Journals 

and Books to draw the concept of right to environment in India, (b) to 

study the relevant international instruments relating to human rights to 

draw an inference these may be useful in India and (c) to critically 

safeguard the Forest and Wildlife of the Country." 
6. Article 51 A(g) reads "It shall be the duty of every citizen of India to protect and improve the 

natural environment, including forests, lakes, rivers, wild life and to have compassion for living 
creature." 

7. Article 253 reads, "Parliament has power to make any for the whole or any part of the country of 
India for implementing any treaty, agreement or convention, with any other country or countries or 
any decision made at any international conference, Association or other body." 
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exam1ne the judicial decisions to evolve a conspectus thereto. For the 

above purpose, the lavv journals in India and available foreign journals 

have been surveyed. The cases of the Supreme Court and High Courts 

have been collected from the All India Reporter. The present study mainly 

concentrates to the Indian position with special reference to the Khasi 

people in the State of Meghalaya wherever relevant. 

2. BACK GROUND OF THE STUDY AREA 

A. Prelude to Meghalaya. 

At the time of independence, two districts namely United Khasi and 

Jaintia Hills and Garo Hills were included, against the political desire of 

the people, under the administrative set up of Assam State of free India.s 

The aspiration for a separate political identity brought fruit when the state 

of Meghalaya was carved out of Assam State as an autonomous state on 

the 2nd April 1970 under the 22nd Amendment to the Constitution of India 

1969 and the Assam Reorganisation Act 1969. But due to unworkable 

administrative hurdles, Meghalaya was given the status of a full-fledged 

state with effect from January 21, 1972 under the North-Eastern Area 

(Reorganisation) Act 1971. Initially it comprised of the above two districts 

with headquarters in Shillong and Tura respectively. Within a month of its 

inception, the United Khasi Hills District was divided on 22nd February 

1972 creating Jaintia Hills as a separate district with headquarter at 

Jowai. Again in the year 1976, the Garo Hills District and the Khasi Hills 

were divided into east and west creating four separate districts namely 

East Garo Hills, West Garo Hills, East Khasi Hills and West Khasi Hills 

Districts. In 1972, two new districts, namely Ri-Bhoi and South Garo Hills 

were created dividing the then East Khasi Hills District and West Garo 

Hills District. The following Table 1 & 2 shows the present Administration 

division of Meghalay. The following Table 1 and 2 shows the present 

Administration division of Meghalay. 

8. See, "Customary law and justice in the tribal areas ofMeghal~ya" Indian Law Institute, New Delhi. 
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Table 1:- Administrative set up of Meghalaya. 

Forme:r Present Headquart Date of Area sq Dens 

Districts Districts ers creation km. ity 

United Khasi Jaintia Hills Jowai 21-2-1972 3819 77 

& aintia Hills EastKhasi Hills Shillong 28-10-1976 2748 234 

WestKhasi Hills Nongstoin 28-10-1976 5247 56 

Ri-Bhoi Nongpoh 4-1-1992 2448 81 

Garo Hills WestGaro Hill Tura 23-10-1976 3677 139 

EastGaro Hills Wiliamnaga 23-10-1976 2603 95 

SouthGaro Hills Baghmara 18-1-1992 1887 54 

MEGHALAYA Shillong 21-1-1972 22429 103 

Table 2. Administ:ratlve Divisions of Meghalaya. 

Districts Sub- Date of Populat Male Female Sex 
Divisions creation ion Rati 

2001c 0 

Jaintia Jowai 21-1-1972 295692 149376 146316 902 
Hills Khliehriat 27-5-1982 

Amlarem 12-11-1976 
East Khasi Shillong 21-1-1972 660994 333187 327807 984 
Hills Sohra 22-5-1982 
Ri-Bhooi Nongpoh 5-1-1977 192795 99315 93480 941 

Wes Khasi Nongstoin 19-10 1976 294115 149159 144956 972 
Hills Mairang 26-6-1982 

Mawkyrwt 
East Garo WilimNagr 30-4-1982 247555 126312 121243 960 
Hills Resu belpraa 
West Garo Tura 21-1-1972 515813 259440 256373 988 
Hills Dadengiri 17-8-1982 

Ampati 15-10-1982 
SouthGaro Baghmara 7-12-1976 99105 51051 48054 941 
Hills ---· Meghalaya 15 21-1-1972 2306069 1166840 138229 975 

Sources:-(1) Govt. of Meghalaya, (2003),Dlrecto:rate of Economics and Statistic, 
Meghalaya Socio-l~conomic Review. 
(ii) Govt.of India, (2002) Basic Statistics of North Eastern Region, North Eastern Council, 
Shillong. 
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Map of Meghalaya showing the District and location of Head 

Quarters. 
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Map' of East Khas.i Hills District, Meghalaya showing 

location of Shillong city, the Capital of Meghalaya . 

. ' 
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Envi:ro-geog:ra phical settings 

Meghala.ya, the 21st State of India, literally means the "abode of clouds"9 

small in area as well as population, is a hilly state situated in the North

Eastern corner of the country sharing boundaries with at least three 

countries - Bangladesh, Myanmar and China. Meghalaya shares a 497 

kilometres International boundary with Bangladesh on the south and 

the west. \Vithin the country, Meghalaya shares a boundary with Assam 

on its north and east. Geographers described the state as a plateau 

exhibiting land form and terrains. Out of the total area of 22429 Sq km. 

9496 sq km i.e. 69.8% us covered with forest from which 981 sq km is 

reserved forest, 8503 sq km is unclasscd forest and 12 sq km is 

protected forest. Many parts of the state are characterised by gentle to 

steep hills, sudden steep slopes, deep gorges and some plain areas. 

Geogr~phically, the state of Meghalaya is situated between 25° 4 7' to 

26olO' North Latitude and 89°45' to 92°47' East Longitude.s Meghalaya 

has four physical features. The mainland running from Jaintia Hills on 

the east to Garo Hills in the West determines the course of rivers. The 

northern belt runs also from one and of the state to another. The state 

has a plain. area in Garo hills and in the southern belt bordering 

Bangladesh. The mainland of the state is hilly. This includes the 

Shillong plateau. Groves are formed in large area and turn, add beauty 

to the natural scenery of the state. The northern belt is fertile. Large 

varieties of agricultural products are grown in this area. In addition, the 

entire belt is clothed with thick forest. These forests are either reserved 

or private. In the southern belt, the main agricultural ·products are 

orange, pineapple and beetle Jcaf. The little, pain portion of Garo Hills 

District suffers from flood which destroys standing crops. 

In addition to the above, there are large numbers of beautiful 

9. Meghalaya Socio-economic Review, Directorate of Economics and Statistics, Govt of 
Meghalaya, at-! 
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natural waterfalls in the state. It n1ay be said, "Meghalaya is the 

Scotland of North-ease' This is due to the reason that the natural 

beauty of the state is rer.o.ained unchanged till today in spite of natural 

calamities like the Earthquake of 1877, ·which damaged the major area 

of the state. So also in recent time, when people resorted to earn quick 

bucks, large areas of evergreen forest have been converted onto barren 

land. Added to the above, the Jhum Cultivation practiced by the people 

of Meghalaya shaved a major part in damaging the natural beauty and 

scenery of thf! state. 

C. Climatic condition. 

The climate of Meghalaya IS characterised by moderate warm, wet 

summer and cool dry winter. It can be classified under humid sub· 

tropical climate found in the eastern part of the continent. The average 

maximum. and minimum temperature remains around 17° C and 7 .5°C 

respectively. The average annual rainfall is about 2100 mm. The relative 

humidity is always above 50% and during the rainy season it is above 

80%. Meghalaya has been immensely blessed with beautiful nature and 

pleasant environment. Meghalaya with its beautiful geography, 
' 

wonderful underground caverns, and the dancing water falls mixed with 

exotic flora and fauna and above all the pleasant climate have attracted 

to visit Meghalaya.1o 

D. Social setup:-

The State of Meghalaya is predominantly inhabited by three indigenous 

communities namely the Khasi, the Jaintias and the Garos and 

categorised as schedule Tribes by the government. These tribes have 

their own district and unique culture. The Khasis are inhabited in the 

Khasi Hills District, the Jaintias and K.."'asi Pnars are found in Jaintia 
' 

Hills Districts and Garos are found in the Garo Hills. There are certain 

10. The State of environment ofShillong City, A Report, Meghalaya Pollution Control Board 
at-!. · 
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other sub Tribes namely Khynriams; Pnars, War, Amwi, Bhoi etc. There 

are certain non-Khasi tribes inhabiting the Khasi Jaintia Hills districts 

namely (i) the Mikirs, who are concentrated densely in the North-East of 

Jaintia Hills. (ii) Lalungs who are found in large number in the North

Eastern part of Jaintia hills. (iii) The Biati and Vaiphe called Hadems 

who are concentrated largely in the Saipung area of Jaintia Hills. (iv) 

The Kukis like Thodou Kukis, Khelmas, Sakoleps etc. are found in small 

numbers in Jaintia Hills. (v) The Lyngngams of the west and North -west -

in Khasi Hills who are supposed to hf.<ve a Garo Origin but have 

embraced Khasi customs. Garos are also found in a few areas on the 

north and west Khasi Hills. A few Rabhas reside in the northern Khasi 

Hills and some Aijongs are found residing in small groups towards the

south.11 

The Garos live predominantly in Garo Hills of Meghalaya. Garos 

are divided into four categories namely Sangma, Marak, Momin and 

Shira which constitute the major original inhabitants of Garo Hills. 

Other original inhabitants of Garo Hills are Rabhas, Hajongs, Kochs, 

Rajbonshis, Daluas, Meches and Kacharis. Ethnically and Imgnistically, 

the Garos belong to the great Bodo family of Assam, who are a section of 

the Tibeto-Burman of the Tibeto-Chinese family. but according to their 

own tradition, the Garos originally come from Tibet and settled down in 

Koch Bihar in west Bengal fro 400 hundred years and later on they 

entered into the Gaolpara district of Assam. In course of time, some of 

them entered into hills which are called the Garo Hills. 

In additions to the original inhabitants, Meghalaya embarrasses 

almost all people belonging to different communities like Assamese, 

Arunachalese, Bangalees, Beharies, Mizos, Nagas, Punjabis, most of 

they came for business, service and education purposes. The people of 

the state do not understand in one common Indian language; The Garos -

11. id at p-3. 
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speak, read and write Garo ·language, the Khasis speak read and write 

Khasi language, while the ,Jaintias read and wr~te Khasi language but 

speak their own language. A sort of broken Hindi is adopted in 

commercial areas like Ba.ra Bazar, Police Bazar and other Townships. In 

urban areas, a good number of people speak Bengali and Assamese, 

keeping in view that the original inhabitants of the state could not 

communicate among themselves and outsiders with their own 

languages; English became the only media of communication and 

official language of the state. 

E. Early background of I<h.asis 

The precise origin of Khasis has not been established. However; oldest 

generations of Khasis believe that their ancestors came to these hills· -

from Central Asia of Mongolia. Others told that Khasis are the 

descendants of a Chang group of China. There are other views as to the 

Neolithic origin and emigration of the Khasis. Khasis have n"Iany racial 

characteristics that are common with other descend~nts of the Neolithic 

people like Gurkhas and Bhutiyas. The language of the Mundas and 

Khasis belong to the same family of speech called Austric from which 

those of the people of Indo-China and Indonesia have been derived. 

According to this view these people who were originally settled in India 

passed gradually to the east and south-east and traversed at first the 

whole length of the Indo-Chinese peninsula, and then over all the 

eastern extre1nity. 

Khasis constituted a sub tribe of a big horde of tribes who are 

believed as mentioned to have migrated from Central Mongolia through 

Kashmir and settled in the plains of Brahmaputra and Surma Valleys of 

Assam in between 4000 and 5000 B.C. Little is however known about 

their exact origin, no written history is available about then the origin of 

Khasis was the subject of many researches conducted by many Scholars 

in the past. According to their findings the first settlement of the Khasis 

was in the . .Jaintia Hills and in the part of Karbi Anglong and North 

17 
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Cachar Hills of Assam. The place was then known as Ummulong, a 

village of the ,Jaintia Hills. Ill. course of time, the state was bifurcated 

into Hima Synteng (Jiantia Hills) and hima ·shyllong (Khasi Hills). 

Originally, the people of Jain tia Hills were known as "Pnars" those of 

Khasi Hills were known as "Khynriam ", those in the Southern Slopes 

were called <'War" and those inhabiting in the Noyhern Slopes were 

Bhoi. ·The naxne Jaintia derived from Jaintia Pl..1r (now in Bangladesh) 

and Raja Synteng had ruled over it. The people in the neighbouring 

Brahmaputra and Surma Valleys used to refer them as '\Jaintias". 

Hence the Khasis and Jiantias originally belong to one tribe. The word 

Khasi evolved from "grass" since these Hills were covered with grass and 
) 

residents of plains used to call them people from "ghas Land" of the· 

Hills. Later on it came to be known as Khasia. After wards the British in 

their record described them as "Chosyas". Only in the early part of 19th 

century when the British writers wrote Khasi literature in Roman Script, 

they mention the word "Khasin. 

According to another legend· Prevalent .!among the Khasis, they are 

descendents of "Hynniew Trep" (Seven Hut) which was part of the 

, sixteen huts in heaven. These Seven huts were severed while coming 

down to the earth and settle down in the Khasi and Jiantia Hills. First 

they settled in the Jiantia Hills and after a long period, they divided 

themselves into separate kingdoms, the Jaintia and the Shyllong States. 

Originally the community owned the land in Khasi and Jiantia Hills and it 

was known as "Raj Land" i.e. lands, which people can occupy and use but 

no righ~ to sell them. It was only after independence that these lands were 

converted into private lands of either individuals or clans. There were 

some lands which had been occupied for generation by some clans and 

were known as "Clan's land: Khasis believe that they originated from the 

same common ancestors "U Thaw lang" and :tka Law bel''. Later on due to 

exogamy, various clans were introduced. Each clan observes various 

distinctive religious rites. A common rite was to reserve a special place in 
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which the unclaimed bones were kept under stones after cremation. 

The matriarchal theory is still in full force. Inheritance comes only 

through mother's line. Khasis are generally liberal in out look, but in 

terms of the society, they are very conservative, even mindful of their 

customs and right accusing thereon. Khasi people are strong, healthy and 

honest. Thanks to the (>racing climate as well as their habits of hard 

work. The Britishers in their record described the climate of these hills as 

"English Climate". They called Shillong as "Scotland of North-East". The 

Khasi hills are also known for heavy rainfall. Cherrapunjee records the 

highest rainfall kin the world. During autumn, these hills remain covered 

with green grass and the evergreen forest dotted with many waterfalls, 

present in beautiful landscapes. These scenic delights continue to attract 

Tourists in large numbers. The following table shows the number of 

Tourists visiting Meghalaya during 1991-1997. 

Apart from the ·role Law enforcing agencies, customary law is 

internally embedded in the Socio-Culture of the Khasi people of 

Meghalaya. Social, cultural, political, moral and religious aspects guide 

customary law also. An analysis of the prevailing customary practices of 

the Khasi people is summerised here under.12 

F. Family structure 

The primary smallest social unit of the Khasi people 1s the family of a 

Clan organisatin. A Clan springs out from an ancestress and each 

daughter of the ancestress forms branches or KPOH. These kpoh in turn 

forms small family units. The Clan members are sets of matrimonial 

decedents and the females have a more predominant position in terms of 

lineage. The Khasi family consists of father, mother and children residing 

in a common household. If the youngest daughter happens to be the 

mother of the family, the family members include her unmarried 

brothers, sisters, childless sisters, orphan and posthumous children of 

12. /d. at-3. 
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her sisters and her surviving parents. The father happens to be the 

executive head of the family. He looks after the welfare of the household 

and all his earnings spends in maintaining the family. Traditionally, the 

children take the name and title of their mother and the youngest 

daughter· inherit the whole family property with the limitation that she 

cannot sell it out. But now-a-days sons are also given landed property if 

parents could afford.l3 

G. Institution of Marriage 

Among the Khasis, marriage is a socially and religiously approved union, 

establishing a relationship of husband and wife for the purpose of 

procreation of children. In terms of Clan, marriage is strictly exogenous 

among the Khasis. Any sexual relation within the Clan members 1s 

considered as a sacrilegious act not less than incest. Incest taboo Is 

strictly adhered to among the Khasis. Any violation in this regard 1s 

considered as an offence, punishable under the customary law. The 

punishment is that the couple is shaved off their head in to three parts, 

excommunicated from the clan invoked to supernatural punishment of 

the almighty and al~o forfeiture of inheritance. Among the Khasis, 

marriage exhibits a regular pattern based on the prohibited degrees and 

regulations governed by customary laws rather than formal laws. A Khasi 

man can not marry:-

1. His father's mother 

n. His father's sister 

111. His father's sister's daughter 

1v. His father's brother's daughter 

v. His daughter 

v1. His mother 

vn. His mother's daughter 

viii. His foster sister or nice 

13. Id.at-5. 
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lX. His sister's daughter 

x. His mother's sister 

xi. His mother's sister's daughter 

x11. His mother's brother's daughter 

x111. Daughter's mother-in-law and sister-in-law 

x1v. Wife's mother 

xv. Father's brother's wife 

XVL Mother's brother's wife 

xv11. Sister's and brother's mother-in-law 

xvm. Paternal and maternal uncle's mother-in law 

xix. Dead wife's elder sister younger sister can be married only after 

one year of wife's death 

XX. Any female member of his Clan and Sub-Clan 

xx1. Any Clan with whom his Clan had any case of breach of marriage 

engagement or divorce through the custom of throwing of five cowries. 

Marriage is neither strictly exogamous nor strictly endogamous but 

inclined to tribe linguistic, religious and village endogamy. Monogamy is 

commonly practiced and generally accepted norm. However, a kind of 

informal alliance with any other individual other than the spouse may 

some time take place. Children of such alli~nce not discriminated as they 

belong to their mother whether illegitimate or legitimate. However, socially 

a man's children from the first marriage are generally recognised. 

Marriage is accompanied by religious rites and rituals both between 

Christian and non-Christians Khasis. Presumption of marriage by 

cohabitation prior to solemnization of marriage is recognised provided it 

falls outside prohibited degrees. Registration of marriage in Civil Court is 

not necessary. Remarriage of divorcees and widows or widower 1s 

permitted but only after one year of death of the deceased spouse. 13 

H. Divorce 

An unpleasant act among the Khasis is divorce and before divorce 

reconciliation and mediation is attempted if divorce is unavoidable, it 
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takes in the presence of maternal uncles, parents and friends as witness, 

which is accompanied by certain procedures. Divorce may take place on 

one or more grounds as foll~Ws:-

I. Adultery 

n. Barrenness and sterility 

111. Incompatibility of temper 

iv. Desertion and abandonment without any reasonable cause 

v. ·Incurable disease and unsoundness of mind 

vi.· Ill-treatment and cruelty 

Divorce may be unilateral or mutual in nature. In case of unilateral 

divorce, compensation is to be paid by the party who divorced to the other 

party. The amount of compensation varies from place to place and 

individual to individual. The most common practice is mutual divorce, 

which involves the procedure of throwing five cowries followed by public 

declaration that any one is free to marry the divorcee. After the divorce 

no marriage can take place between . the two clans in the coming 

generations. A woman cannot be divorced while she is pregnant. 

However, the traditional procedure of divorce is disappearing in the 

present changing society. If restitution of conjugal life becomes 

impossible, a spontaneous separation takes place without any formal 

divorce and a valid divorce takes place. Nowadays, the people also 

approach the court for divorce. In the event of divorce, the mother gets 

custody of all children and the family property due to Matrimonial 

system. Even in the present era also the customary law governs the . 

custody. 

I. Inheritance 

Traditionally, the father does own or inherit landed property. The 

mother is the legal owner of the ancestral as well as self-acquired 

property. On the other hand, if the .mother's mother is heir-less, she 

becomes the legal owner of mother's ancestral as well as self-acquired 

property. In case of heiress daughter, she inherits the ancestral house 
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and property over which she is only the custodian and to do anything 

regarding ancestral property, decision is not unilaterally taken by her 

but with consultation of the maternal uncles. Thus a Khasi man has an 

added responsibility to look after his mother's family as a maternal 

uncle. 14 

J. Adoption 

Among the Khasis, adoption is termed as RAPIING which is not the 

same as understood in the modern terminology. Khasi, being a 

matrimonial society inheritance and right to property pass down to 

female line only. In the absence of an heiress due to barrenness or lack 

of female issue, adoption is done in the interest of the family property 

and clan to continue. The family adopts a female child from within the 

clan usually from the nearest female line. She attains the status of the 

youngest daughter and takes up responsibilities of the adoptive family. 

The custody of the ancestral house and property is also taken by the 

adopted daughter. For a valid adoption, no written agreement is 

necessary, only verbal agreement is sufficient. Besides rapiing, general 

adoption is also made.1s 

K. Maintenance 

Claim for maintenance among the Khasis is not a customary practice. 

The mother has an obligation to maintain the children and vice-versa. 

The husband is also responsible to maintain his wife and children. His 

earning goes to his wife and children. Whatever assets he posses during 

marriage he leaves with them taking nothing for himself. The 

responsibility of maintenance falls heavily on the youngest daughter. 

Other than her children, she had a moral responsibility to maintain the 

other dependants of the family irrespective of the fact that she received 

property or not. Thus the rule of maintenance among Khasis has more 

value as a moral obligation and less as right. A person who is liable to 

14. See, Generally, Hamlet Bareh, "Meghalaya" I 974. 
I 5. Indian Law Institute, "Customary Law and Justice in Meghalaya" at- 84. 
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provide maintenance take~ it upon himself to d9 so with all his 

capabilities and th~ question of claim does not arise. However, with 

change of time the children have started claiming maintenance from 

their father who is working in Govt. departments and this new practice 

is unknown to traditional Khasis. Besides this the children also began 

to claim maintenance from their father who had deserted them and 

such cases are dealt in the, District Council Court.16 

L. Minority and guardianship 

The traditional age of majority for a Khasi boy is 20 and girl _is 17 years 

and they are able to earn their livelihood independently. In case of a 

minor the mother has the sole authority of guardianship but in her 

:::tbsence or death, the guardianship goes to the eldest sister who has 

attained majority herself and if she in tern is a minor, the youngest 

maternal aunt takes up guardianship. The guardianship shares 

basically the same power and responsibilities, as the natural parents 

are responsible for their' wards. Guardian can also be removed by the 

landsmen, though rare, if the guardian fails to p~otect and look after the 

wellbeing of the ward.17 

M. Land tenure system 

The Khasis believe that God 1s the creator of diverse races of human 

beings planted in their abodes on earth. So far as the legend is concern; 

God created sixteen families and kept them in the heaven with him. At 

first God was pleased to give these sixteen families the freedom to up 

and down to the earth and return to heaven at their own will. Later on, 

seven of these families (Hynniew Trep) choose to remain on the earth 

since they found that there were facilities to cultivate and earn their 

livelihood. Then they began to indulge in sin and crimes, which is 

against the will of God, and heaven was removed from them. 18 

16. /d. note 5. 
17. Ibid. 
18. Jd. note -I. 
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These seven families settled on the range of " U Lum Sohpetbneng". 

As the tribes increased, they spread out to different parts of the region. 

They constitute fresh group to select new settlement of the then empty 

land. This process went on from time to time till they brought the· entire 

area of the native hill under their own settlement. Thus we find today 

the existence of a separate territory with their distinct confines known 

by different names, following the domestic form of Government, with 

certain variations according to local conditions and circumstances. 

When any group of Clan had fixed upon a particular expanse of land, 

not claimed by any other group, a portion of it was set apart for the 

founding clans who divided it among themselves and each clan had 

absolute proprietary right over it. 

All the lands in Meghalaya can broadly be classified in to two 

customary land tenure categories i.e.,Ri-Raid land and Ri-Kynti land. Ri

Raid land is the land, which is given to an individual for its use, and the 

user enJoys no right of ownership. Ri- Raid lands belong to the whole 

population of a specified area, generally called Raid. The whole 

population does not cultivate jointly, but each individual has got the 

right to cultivate or otherwise use and occupy only and does not extend 

to transfer or sub-letting. But if the occupant makes permanent house 

or cultivation or digs fish ponds, then he may acquire permanent, 

heritable and transferable rights. But if the land is kept fallow for a 
period of three or more years, then the land reverts back to the 

community and any other person may occupy it. The management and 

control of ri-Raid is completely within the jurisdiction of the community 

through the elected members of the Village Durbar. The most important 

aspect of Ri-raid is that a part of it is allotted purely for use and nothing 

to be paid for enjoying the right to occupy and use. 

Ri- Kynti land is the land with rights of ownership and succession 

and can be divided in to either ancestral or self-acquired land. Self

acquired Ri- Kynti is considered as property solely of a person who has 
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owned it out of his own earning. Such a person has the absolute right 

over such land and can dispose it according to his own will. Such 

property can also be divided among the children. When it passes to the 

children, it becomes Ancestral Ri-Kynti for. them, which cannot be sold 

to others. in any generation as per the Khasi custom. It can best be 

divided among the daughters by following the matrimonial system of 

inheritance. The management and control of Ri- Kynti is in the hands of 

the owner themselves and village _durbar- does not interfere, except in 

the settlement of disputes. 

Thus, in the Khasi society, land. for econom1c use can be 

acquired by way of allotment from the traditional authorities or by·way 

of purchase from others. The land allotted by the traditional authorities 

is considered as Ri - Raid which becomes ancestr::tl Ri-Kynti when the. 

children of the allottee gets it by inheritance.I9 

N. ·Land holding syste~g. and ownership 

On the basis of ownership, larip can be divided 1n to four broad 

categories:-

1. Private Land 

2. Land under group ownership 

3.. Land under community ownership and 

4. Land under the Govt. ownership 

Private land:- The land over which the single owner or individual 

family owners enjoy all rights and in no case subject to the control of 

any other authqrity. Variqus types of land under this catagory are Ri

Nongtymen, Ri-Maw, Ri- Khurid, Ri-Bitor, Ri-Dakhol, Ri-Shyieng, Ri

Phniang, Ri- Spah, Ri-Larigdung, Ri-Samla, and Ri-Nongmei. 

Group Land:- Group land is the land over which the owner's right to 

transfer is subject to the control of a group which may consist· of a 

branch of a clan or a group of clans and each group has its own 

19. !d. note- 5. 

26 



( 

assembly known as 'Durbar Kur'. All the members of the concern group 

enjoy right to use, occupancy, and inherit at willbut no one is entitled to 

sell the land individually without the consent of the, Durbar Kur. Ri

Kinty, belonging to a clan, which has not been divided, is known as Ri

Kur. Management and control of these land rest upon the Durbar Kur. 

The eldest uncle of the clan acts as the head. In the absence of suitable 

uncle, the eldest brother is elected as the head of the Durbar. The 

various categories of land come under group land are Ri-Kur, Ri- Seng, 

Ri-Khain, Ri-Duar, Ri-Lyngdo, Ri Lapduh, Ri-Syiem, Ri- Sniak, Ri-Kut, 

Ri- Law Sumar, Ri- Bam syiem etc. 

Community land:~ The lands which are subjected to the control of the 

community Assembly (Durbar Shnong) are called community land. A 

Community may consist of one or more clans covering one village or 

many villages. Each and every member of the community can enjoy 

right to use and occupancy and inherit but only after having the 

approval of the community Assembly and no land revenew is to be paid. 

The Durbar Shnong decides the period after which the property reverts 

back to the community. The Lands come under this catagory are Ri-
/ 

Shnat, Ri-Kuna, Ri-Mynsian, Ri-Lynter, Ri- Law Sumar, Ri- Aiti 

Monsngewbha, Ri-Phlang Ri- Bamduh, Ri-Diengsaid-Ddiengjin, Ri-Law 

Adong, Ri-law kyntang, etc. 

Govt. Land:- Lands which have been taken on lease or acquired or 

purchased by the Govt. are Govt. land. In the absence of cadastral 

survey in the Khasi Hills District, the Govt. has yet not yet prepared any 

record of land ownership. Hence it is very difficult to say the actual area 

cover under different types of land 

0. Jhum cultivation 

Jhum cultivation is prevalent on the high lands of Meghalaya. The 

length of jhum cultivation is generally four to five years but it is 

gradually becoming shorter due to non-availability of land. The duration 

of consecutive cultivation is one to two years. The people abandon the 
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land after two to five years of cultivation and then shift to another site 

for repeating the same process. The jhumians usually return to their 

own previous plot though U~ey cannot claim it by any customary right. 

According to the custom, people cannot abandon the land. But people 

still practice slash and burn on the same plot of land without any 

rotation of land as it was in the olden days. The people now remain on 

the same place in cqntrast to the earlier days when the whole village 

used to shift to a new site. Now jhum cultivation is found only in a few 

areas of Meghalaya though some. villages might have been still 

practicing but it is not like before. With the increase of population and 

scarcity of land, people with no option are now practicing settled 

cultivation. There are still some farmers who are still practicing 

especially in those areas where the land is very rugged and 

characterized with steep slopes and having low density. 

P. Permanent cultivaUon 

Among the Khasis permanent cultivation is also prevalent and it is 

mainly found on the low land known as Pynthor and on the hill slopes. 

The cultivators use wet rice and paddy cultivation in valley lands 

between hills and in terraised lands which crops such as rice, maize, 

and vegetables are grown. In the southern slopes of the War area, 

especially Orchard is also grown. The lands under permanent 

cultivation are heritable according to the customary laws of the Khasis. 

In the Homestead lands also permanent cultivation is found where 

Plums and peaches are grown. Where there is permanent cultivation on 

lands, permanent rights over them are recognised by the people. Valley 

agriculture is practiced through the hilly terrains both in low and high 

elevations. It is sedentary from wet rice cultivation and is a 

co11;1plementary system of Jhum. It is done wherever terrain permission 

flat lands between hill slopes.2o . 

20. !d. note- 5. 
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Q. Administration of justice:- the constitution makers had taken great 

care to ensure the realization of the aspirations of the tribal people. The 

Advisory Committee on Fundamental Rights, Minorities, and tribals of 

the Constituent Assembly appointed two sub-committees to examine the 

administration of justice of tribals. The joint report of the committees 

recommended for separate administration of justice for tribal people. 

The constituent Assembly adopted the recommendations and sought to 

protect the autonomy of the tribal areas by:-

1. Creating District Councils for Autonomous Tribal Districts. 

2. Giving Administrative and Legislative powers in specified matters to 

District Councils. 

3. Providing for non-application of the laws of the state of Assam to 

these areas unless adopted by the District Council. 

4. Empowering the Governor not to apply any Act of Parliament or an 

Act of the Legislature of the State of an autonomous District. 

Accordingly, provisions were made in the constitution to give effect to 

the aforesaid aims and objectives in order to safeguard the social, 

cultural, and economic identity of the tribal people of the North-East. 

Specific provisions have been made under various Articles2 1 and the 

sixth schedule of the Constitution. Subsequently, detailed provisions as 

to the judicial administration in the Khasi and Jaintia areas were laid 

down by the United Khasi-Jaintia Hills Autonomus District 

(Administration of justice) Rules 1953, which envisaged three kinds of 

courts namely: 

I. Village Court, . 

II. Subordinate District Council Court and Additional Subordinate 

District Council Court, 

III. District Council Court, 

The Village Court consists of the village headman along with not less 

than two and not more than six other members as may be decided and 

elected by the majority of the village adults in an open Durbar. The 
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Village Court has civil as well L criminal jurisdiction. In civil matters, 

the immovable property in dispute must situate within the jurisdiction 

of the village Court and in all other cases, the parties must reside or 

hold land within such jurisdiction.21 

Criminal cases of petty nature such as theft, pilfering, simple assault, 

drunkenness, public nuisance, wrongful restraint, etc. can be decided 

by the village court provided; the parties must reside within the 

jurisdiction of the village. But a village court cannot pass a sentence of 

imprisonment; only it can impose fine up to fifty rupees. Subordinate 

District Council Court is presided over by a magistrate to be appointed 

and led by the executive committee with the approval of the Governor. 

Additional Subordinate District Council Court consist of Syiems, 

Lyngdohs, Wadadars or Sirdars listed separately and presided over by 

the Syiem, ~yngdoh, Wadadar, or Sirdar as the case may be. The cases 

which are not triable by the village court and suits between the parties 

residing within the jurisdiction of two different village courts are decided 

by the Subordinate District Council Court and Additional Subordinate 

District Council Court. These courts may pass any sentence authorized 

by any law for the time being in force subject to provisions of the 

constitution.22 

District Council Court consists of one or more judicial officer to be 

designated as judge appointed by the executive committee with the 

approval of the Governor.23 An appeal lies to the district Council Court 

from the decision of subordinate district Council Court. It is a court of 

appeal, and can pass, on appeal any order authorized by law for the 

time being in force. It has revisional powers also. It can call for and 

examine the record of any proceeding of the other subordinate courts.24 

21. Articles 15(4), 29, 30, 46, 244(A), 330,332,334, 33.5,338, 339,340,342, 366, 371(B), of the 
Constitution of India. 

22. United Khasi-Jaintia Hills Autonomus District (Administration ofjustice) Rules 1953 
23. ibid. ' 
24. ibid. 
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3. REVIEW OF LITERATURE 

A complete review of the earlier studies related to the present work has 

been done to assess the pro.blematic situation and gaps in the findings. 

This adds the relative importance of the present study. Research works 

related to the right to environment in general and right to environment 

of the Khasi tribe of Meghalaya in particular is very scanty. The 

following is the brief review of some of the previous works. 

Singh. Nagendra, (1987) studied the issues of right to 

environment and sustainable development as a principle of 

International Law. He concluded that the right to environment has to be 

exercised recognizing the duties of the State towards each other n also 

in relation to international community as a whole and this aspect leads 

us to the concept of sustainable development. The most c.oncrete 

suggestion he made is that we should all strive to reinforce public 

opinion, which is now emerging as a possible effective sanction behind 

international law. But this necessarily doe not mean a complete 

disregard of the rights of an individual citizen. Individual rights, which 

may be claimed by the whole mankind like right to life, right to peace, 

right to an adequate environment, this not only remains as political 

right but becomes a juridical right. 

Singh Chatrapati, ( 1990) studied the issue of water right in India 

and he viewed that right to water is not an absolute right against which 

no prescription can be obtained. Rights becomes co-related with duty 

and the duty of the State, in the use of water especially where people's 

natural right is violated, need to be very clearly specified in the statutes 

itself. He suggested that it should clearly be defined who the benefiting 

public is and how the original users are to be included in the word 

'public' and how their rights are to be respected, if they are not going to 

a part of public. The public purpose should also be legally justified. The 

planners can not arbitrarily plan projects whose worth can not be 

evaluated by the public. 
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Jariwala,C. M. (2000) studied the judgments and orders delivered 

by the Supreme Court of India in the administration of environmental 

justice in the year 1999 and found that in the period 1999,the judiciary 

has played its role very well. The Supreme Court delivered 32 judgments 

out of which 24were in favour of the environment in the way of Public 

Interest Litigations. The environmental justice in 1999 brings the 

emergence of lawyers, judges and social interest groups, speedy 

environmental justice, increasing recourse to Public Interest Litigations, 

and successful handling of new challenges posed by emerging problems. 

Case law shows judicial concern for the protection and enforcement of 

the Indian environment. Thus, the judiciary during the present period 

withstood its constitutional commitment to protect and improve the 

environment .. 

Noomani, Z. M. (2000) studied on the issue of constitutionalism 

and environmentalism in the monistic perspective, where constitutional 

stewardship with relation to ecological movement is explored. He opined 

that environmental justice is the need of the day. Member states, 

traditional and indigenous communities, NGOs and opinion makers are 

already engaged m implementing socio-ecological restraint to 

commitment to environmentalism and translation of these values in to 

constitutional ethos, enviro-legal ideologies, and right-duty discourse 

are very essential. He opined that on the sole strength of Article 144 Of 

the constitution of India, the Supreme Court urged the authorities o act 

in talking environmental degradation and atmospheric pollution. 

Medhi, K (2000) studied the issue of Human rights in North-East 

India as a contemporary perspective and concluded t~at the new 

beginning could made by the people across the glove, despite cultural 

diversities to contain Human Right violations. A new paradigm is to be 

developed to educate one and all right from childhood to understand the 

concept of human right, the modalities of which could be decided m 

such highly prestigious international forums of human rights. 
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Sabarwal, Justice Y. K. studied the contribution of the Supreme 

Court in the Field of Environment. The Supreme Court occupies a 

unique position in the field of environment. He studied judicial 

initiatives, role of PIL, application of international environmental law 

principles, the right to livelihood. He concluded that the arrangement of 

environmental management is composed of legislature, executive and 

judiciary. The higher judiciary plays a stalwart role owing to its unique 

position and power and due to the circumstances of inefficiency within 

the executive and legislative framework. The principles of Indian 

environmental law are resident in the judicial interpretation of laws and 

the constitution and encompass several several internationally 

recognized principles, thereby providing some semblance of consistency 

between domestic and international environmental standards. The 

prevailing situation of primacy of higher judiciary and the Supreme 

Court of India in particular, while providing legal theorists with cause 

for some concern has been vindicated by its success in achieving 

hitherto ignored environmental goals. 

Singh, Surendra (1995) studied the environmentally sound and 

sustainable development. He opined that the development necessarily 

entails the use of environmental resources, which are not unlimited. As 

long as due attention, care and caution with regards to various 

dimensions of baneful effect of development are exercised, particularly 

with a view to maintaining the age-old harmony between man and 

nature, by not disturbing any of its important links in the inextricably 

interrelated chain of all living and non-living beings, development 

remain conducive for the mankind but the moment any kind of attempt 

is made, to over-use or abuse and exploit environment either for adding 

to the luxuries or for achieving and j or maintaining hegemony and 

supremacy or for quenching the . thrust for knowledge through 

advancement in sc1ence and technology through new kinds of 

experimentation, a situation of grave danger is created which requires 
I 
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some conscious, planned, deliberate, and organized efforts to be made 

to avert the crisis. He suggested some measures for controlling the effect 

of development, such as EIA, separate industrial and residential area, 

encouragement to establish small scale industry in the villages, 

utiltisation of by-product, adequate measures for checking _pollution, 

use of non-conventional source of energy, massive plantation drive, 

regulation of density of population, and checking growth of population. 

Noomani, Z. M. (1996) studied the legal dimensions of water 

pollution control and public participation. He opined that the 

parliament enacted laws but water pollution is in rise. The Pollution 

Control Boards are indifferent, callous, and lethargic in carry out its 

functions. Community participation through PIL and NGOs holds great 

promise n eradication of this evil. He concluded that strict law and more 

rigorous enforcing machinery is the need of the hour. The role of the 

Board is not up to the mark. It is also realized that deterrent 

punishment has also not achieved much success. The remedy lies in 

the evolution of participatory model of legal regime. It calls for a fresh 

look in to law to make it more effective. 

Mehdi, Ali (2000) studied the judicial vindication of the right to 

environment and opined that the scope of fundamental right got a 

liberal and horizontal expansion to cover all those areas which are not 

otherwise provided in the constitution but somehow connected with the 

persons and personality. He concluded that the right to life and 

personal liberty embodied in Article 21 of the constitution has been 

transferred into a positive right by an active judicial interpretation. Until 

42nd amendment 1976, the right to environment did not find a place in 

the scheme envisaged in the constitution. Article 21 has been 
I 

transformed in to positive rights by an active judicial interpretation, 

which started from Maneka Gandhi's case. He submitted that in the 

final analysis, the apex court has rightly and convincely recognized the 

horizons of right to life include right to environment. 
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Farooqui, M. A. (2000) the issue of healthy environment as a 

human right and concluded that for rapid and sincere solution of 

environmental pollution, a National Environmental· Commission and 

Environmental Ombudsman is required to be established. 

Rajyalakshmi, Dr. V. studied the issue of right to housing. He said 

that the need for shelter and the right to have it are two sides of the 

same coin. He suggested that the planners should do better in 

combining social and environmental factors in conceiving development 

models. 

Pattanaik, Pradeep Ranjan studied on Human Rights: A Protein 

perspective and expressed the view that the idea of human right 

originated from the genesis of individual tussle between the 

paramountcy of the state and the primacy of the individual. It has 

developed basically as a western concept and got international 

recognition when the US declaration of independence 1776 declared 

that every man has a right to dignity. He concluded that in the Indian 

scenario, mere super tmposition and wholesome adoption of foreign 

models on human rights in their entirety is but to create disorder and 

disruption in the society. 

Jain, Rabi Kiran studied the issue of emerging human right 

situation in India in the context of socio.-political and economic changes. 

He concluded that National Human Right Commission recognizes that 

corruption in politics, communal and caste politics are issues directly 

related to the questions of violation of human rights and the concept of 

human right cannot be confined to civil liberties. 

Thakur, Balak Ram (2004) studied the legislative measures for 

environmental pro~ection in India with special reference to the state of 

Himachal Pradesh. He expressed his opinion that the existing legal 

framework for environmental protection is sufficient to meet the 

challenges posed in terms of ecological imbalances, provided, it 1s 

vigorously enforced. The environmental laws in India have failed to 

35 



produce required result mainly because of the lack of commitment on 
' 

the part of implementing authorities. He felt· the need of effective 

supervisory machinery for the implementation of environmental law. 

The enforcement of environment protection laws will be possible only 

when the. people themselves become conscious of the problem. 

Mukhopadhaya, S. C, (2004) studied the Environmental Appraisal 

of North-East India with Special Reference to its Water Resource 

Management. The growing needs of the millions of North-East to yield 

water at economic cost in adequate quality and of suitable quality 

evolved the need of water resource management. He suggested a basin 

wise or catchments wise approach inclusive of the ideas on the linking 

of river basin, which are believed to yield the best result. 

Bandhopadhaya, M. K. (2004) studied the Man-Environment 

Relation -ship in the North-East and its impact on development, with 

special reference to Manipur. He opined that the tribal people remain 

isolated· and the plain people developed contacts with the outside world 

and developed better standard of living. He concluded that the main 

hindrance to the development of the region is the insurgents groups, 

which can only be solved through negotiation table, which will bring 

peace and happiness in the region. 

Behera, Vijayananda (2oo4) studied on the issue of Forest Dwellers 

and Ecological Stability and expressed the opinion that. over the years, 

tribal communities have emerged which are no longer amenable to the 

traditional tribal discipline, their tribal values have eroded leading to 

ecological instability. They are neglected by the forest department, 

exploited by the settlers and corrupted by the plainsman. He concluded 

that judicial attitude in India has been for protecting the traditional 

rights of the forest dwellers but not at the cost of environment and 

development. Undoubtedly, every effort should be made to ensure that 

the forest dwellers are able ro earn their livelihood .and promote the 

better living standard. 
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Chandrasegaran, Dr. K, (200 1) studied on Environmental 

Degradation in India : A System Failure or Human Failure and 

expressed the view that the laws passed in India are more or less similar 

but the Environment Protection Act was enacted with a wider purpose of 

protecting and improving human environment. He opined that the 

judiciary played an important role in the evolution of environmental 

jurisprudence through the instrument of Public Interest Litigation. He 

concluded that the state has failed to discharge its responsibilities. The 

integrity of the executive should be ensured. It is desirable to constitute 

accountability bench in the Supreme Court and High Court for exclusive 

adjudication of cases involving inaction ·for the purpose of fixing 

responsibility. 

Noomani Z. M. studied the various aspects of human right to 

environment in India and concluded that Public Interest Litigation has a 

·galvanizing effect in promotion of the enviro-human right and eco

justice in India. 

Alam, A studied the issue of emerging dimension of human rights 

and discussed the various issues relating to human rights in India 

including the right to environment as a human right. 

Rajyalakshmi Dr. V (2000) studied the issue of human right to 

enviro·nmental protection and concluded that States should take 

measures more to the direction of mobilizing the people rather than 

suppress10n. 

Krishna, Gopal, ( 1995) studied the issue of environment and 

development. He concluded that in the national efforts to foster 

economic development, the environmental considerations have generally 

ignored. 

4. OBJECTIVES OF THE STUDY 

The objectives of the study are as follows:-

2. to study the Scope and ambit of the right to environment in India 

3. To examine the role of the judiciary in promotion, protection, and 
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development of the right to environment in India. 

4. To study the nature, achievement, performance and lacunae of the 

existing environmental legis~ations in India in promoting and protecting . 

the right to environment. 

5. to study. the main hindrances or difficulties m implementation of 

environmental legislations in India 

6. to suggest future strategies for better promotion and protection of the 

rjght to envirol!ment in India 

Research Methodology 

Over the last few d'ecades, the scholars have conducted a number of 

studies relating to the definition, scope, ambit, nature and content of the 

right to environment. The Supreme Court and the High Courts on the 

topic have also delivered a 'considerable number of judicial 

pronouncements. In this study, the hist<;>rical analytical methodology of 

research is applied and a systematic analysis is made regarding the 

historical development of the right to environment. The research work is 

mainly doctrinaire which spreads over three broad areas- {a) to make an 

analysis of the opinion of the academicians available in journals and 

books, to the concept and content of the right to envirqnment in India {b)· 

to study the relevant international instruments and nationaJ laws rules 

and regulations and (c) to critically examine the judicial decisions to. 

evolve a conspectus thereto. For the above purpos·e, -the law journals in . 

India and available foreign journals has been surveyed. The cases of the 

Supreme Court and High Courts have been collected and surveyed from 

the All India Reporter. The -present study mainly concentrates on the 

In,dian position with reference to the Khasi people in the State of 

Meghalaya. 

Research Questions:-

The nature, scope and ambit of the. right to environment is inh~rently 

obscure as well as complex whicn brought various controversies in to 

forefront. 
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Fi:rstly, is the right to envi~onment merely a human right? If so, then 

what about the right to environment of the other co-residents of the 

ecosystem such as animal, flora and fauna? What are the traditional 

rights of the tribal people? if the right to environment comes in conflict 

with the right to livelihood, or other constitutional rights, then which will 

be given preference? 

Secondly, right implies duty. On whom ~ies the corresponding duty? 

What is the procedure to determine and implement the right to 

environment of. non-human entity? No right is absolute. Like other 

Fundamental rights, has the right to environment any limitation? 

Whether reasonable restrictions can be imposed on the right to 

environment? Whether limitations embodied in express words in Article . 

19(2) of the constitution are also applicable to the right to environment? 

Thirdly) is it an independent right or the means of realizing already 

established rights such as right to health, right to livelihood, right to 

housing, right to libercy etc .. whether any distinct right to environment 

has emerged? If so, what is the concept and definition of the 

environment? What 1s decent environment? What - is healthful 

environment? What is ecological balance? . 

Fourthly) whether adequate laws have been brought about to protect 

this right? Whether the present environmental statutes are sufficient to 

protect this right?· What are the lacunae of the present environmental 

legislations? Whether these legislations ~re being properly implemented? 

Who are mainly responsible for non-implementation of these laws? 

Whether the regulatory authorities are performing their statutory duties? 

What is better possible alternative for proper implementation.? What are . 

the constraints being faced in discharging such statutory duty? 

Fifthly) whether it is a soCial right or indiviciual right? Who is the 

subject of such right and upon whom the corresponding duty is imposed? 

Whether the State or sovereign authority has any right to destroy or enjoy 
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the natural resources? 

Finally, what is the role of the judiciary in emerging,. realizing, 

understanding, and promoti~g the right to environment? 

The main thrust of the study is to seek an answer to all these questiC?ns 

in the light of present policy, law and justice in national and international 

level. 

5. LAY OUT OF THE STUDY 

The study has covered important aspects, scope and ambit of the. right to 

·environment under the present international, national and regional 

framewor~~ The main tnrust area of the study is to locate enviro

constitutional ethos of right to environment. The study is coached in 

seven chapters. After having analysed the need of right to environment in 

the context of international, national and regional level, the first chapter 

introduces and sets forth the parameter of the study in both theoretical 

and problematic framework. It also highlights the objectives framed, 

methodology' adopted, for collection of data and technique used for 

analysis. A brief overview of available literature on the topic has also been 

high lighted to understand the nature and gravity of the topic under 

research. The present study mainly concentrates to the Indian position 

with special reference to the Khasi people in the State of Meghalaya. A 

historical background of the study area has also been given. Cortceived 

with the framework of the study, chapter two, namely historically 

retrospect is devoted on detail historical analysis of the genesis and 

subsequent developments of the right to environment in the international 

and national level. It covers various national . and international 

conventions reports, committee recommendations, instruments, theories 

and opinions of Jurists, judges and environmentalists. Taking the queue 

from the earlier chapters, chapter three discusses the conceptual and 

definitional as11ect of the right to environment. Various national 
. ' 

enactments, international covenants, and judicial pronouncements 
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conceived the definition, nature and content of the right to environment. 

The true meaning of the right to environment depends upon the social, 

economic, and political statl:ls of the person concern. There is a hierarchy 

of needs as primary and secondary needs. Food cloth and shelter are the 

three basic needs, when fulfilled, other secondary needs such as 

biological, social and cultural will come out as primary needs and thus it 

is a never ending process. The meaning of right to environment differs for 

rich and poor, tribal people and plain people, villagers and city dwellers, 

developed and under developed countries. The scope of the right to 

environment is a analysed in chapter four. The main issues, which are to 

be covered under the right to environment such air, water noise forest 

etc. The chapter also highlights the comparative evaluation to various 

rights covered under the present human right contents. Whether this 

right is available to the natural persons only or to animals and other 

organisms, a reference has been made in this chapter. A right without 

remedy is useless. Right also requires remedy which is the protection of 

the right. For effective enforcement of a right it becomes necessary to 

provide for an effective remedy. This chapter also highlights the kinds of 

remedies, which are available under the parameter of various laws. 

Therefore, in case of violation of the right to environment what kinds of 

remedies are available, a brief reference thereof has been made in this 

chapter. Every right has to operate within certain limitation. An attempt 

has also been made to delineate and prescribe the limits within which the 

right to environment should operate. On the . basis of the scope of the 

right to environment, chapter five analyses the role of judiciary in the 

development of present environment jurisprudence in India. Side by side 

this chapter also highlights areas of right to environment, which have 

already received judicial recognition. The contribution of the higher 

judiciary in the development of the environmental jurisprudence is very 

much important to understand the stages of development and the present 

position of the right to environment in India. The interest shown by the 
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judiciary in the protection of the enviro~ment is also equally necessary to 

dig out the importance of the right to environment. Therefore, the 

important deCisions, ·which laid down the backbone of the right to 
. . 

environment, have been discussed in this chapter·. The deficiencies and 

difficulties of judici::uy in the administration of environmental justice have 

- also been. discussed- so that some changes may be suggested in the 

administration of environmental justice. Chapter six analyses the working 

of . the environmental .legislations in India. India,· being a developing 

country, adopted vanqus measures and enacted various laws for, 

conservatiqn, up gradation and protection of the environment. The 

su.~cess of all these laws depends upon proper implementation. The 

successfulness or otherwise of the environmental laws are discussed on a 

theoretical and practical basis in this chapter. Under the present 

regulatory regime, the authorities responsible for the implementation of 

environmental laws are also facing some difficulties and constrains, a 

reference has also been made in this re~pect. Lastly, Chapter· seven gives . 

a brief summery of main findings and some workable suggestions for 

further improvement to the right to environment. The study is expected to 
- . 

be a piece of document before the appropriate authorities for future. policy 

framing in the field of environment. 
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CHAPTER2 

HISTORICAL RETROSPECT 

"Nothing is more pure than· the state of nature and nothing 

more unpolluted than man in the state of nature." 

Rousseau in his Discourse on Arts and Sciences. 1750 

Human society has been making continuous efforts to use natural 

resou·rces and environment for achieving more and more comfort to life 

in order to make it more pleasant. Lust to luxuries led to abuse and 

exploitation of natural resources to the extent of threat to the very 

human existence resu~ting into mass awareness about ·the need of 

environmentally sound and sustainable development. The Earth Summit 

and the subsequent concern of the nations is a pointer to this effect. 

Today's goal of all socio-legal paradigms is environmentalism, eco

centrism and sustainable development. The resultant effect of over 

exploitation of resources beyond the capacity is changed in the physical 

constitution of the environment, disturbanc(! in different links in the life 

chain, depletion of natural resources, and degradation of life support 

system due to pollution of air, water, noise, soil etc. 

The problem of environmental pollution dates back to the evolution 

of Homo sapiens on this planet. The development of science and 

technology and the ever increasing world population, brought about 

tremendous changes in the earth's environment.l The idea of right to 

environment was found in the ancient Indian texts and the protection 

was available under moral codes. Manusmriti prescribed different 

punishments for causing injury to plants. Kautilya is said to have gone a 

step further and determined punishments on the basis of the importance 

1. C. M. Jariwala, changing dimensions of Indian Environmental Law, in P Leelakrishna eta! 
( ed law and Environment 1992 at-2. 
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of a ·particular part of a tree. Some important trees were even elevated toi 

a divine position. Thus, India has an ancient tradition of protecting the 

environment. Several writi~gs exist which prove that in ancient India 

every individual had to practice t}J.e ·dharma to protect and worship 

nature.2 Sacred Groves were kept unmolested and undisturbed since 

time immemorial. Causing harm to these groves was an offence to forest 

and deity. Rishis warned against deforestation and cutting of trees as it 
' < 

would result in poor rainfall. Yagnas were performed in Vedic societies to 

purify the surroundings. However, a systematic management of forest 

was envisaged by Kautilya whereby the quantum of punishment for 

felling tree~ was proportionate to the utility of the tree. This concept of 

management forest was conditioned by the need for promotion of forest 

based industries, craft, making household articles and security purpose.3 

. Manu had advisec:l people not to disrupt the quality of w~ter- and not to 

contaminate the same by urine, stool,_ and coughing, impious object, 

blood and poison.4 Pandit Jawaharlal Nehru believed that Himalayas 

have always part of our history, tradition thinking and worship.s Life 

having dignity and well-being of people is the objective set for the 

national government and international community to achieve. The ambit 

of life of dignity is wide enough to include life and liberty higher standard 

of living, education, social security, quality of environment etc. Right to 

environment as we know today, is of recent origin and developed as a 

western concept. The need for protection of e~vironment is the outcome 

of modern scientific and technological development and population 

growth. When we start discussion on the right to environment it becomes 

necessary to trace the origin and historical development in order to find 

2. ibid at -3.C. 
3. }>. Leelakrishna, "Environmental Law in India", Butterworth edition p-9 &10. 

4. Dr. Priti Saxena, "Crime against the mother earth leading to poisonous earth" XXXI (3&4) Indian 
Bar Review 2000 . 

5 .. 42 JILl 2000 p-160-170 
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1. 

out the gravity and magnitude of the problem of environment. In this 

context it is also equally desirable to attempt right to environment 

through intern~tional instrl;lments. The above developments have been 

analysed in the following pages before discu$sing the Indian position in 

the constitution and other relevant laws. 

The Background 

From historical perspective, protection and preservation of environment 

wa:s deep rooted in the religion and culture of the communities. People 

worshiped nature-mountains, rivers, lakes, birds and animals in the past 

because· they believed· that nature emanated the spirit of God. Among 

Indian Hindus cow worship is still Vf?ry common. Under old Hindu 

Jurisprudence, earth was considered, as "Mother and we are her 

children."6 Every scripture in India preaches that human being is a part 

of nature and therefore, he should not or damage the nature. According 

to Islamic Jurisprudence, man inherited all the resources of life and 

, nature and has certain religious duties to God in using them.7 Under 

Judeo- Christian Tradition, God has given the earth tb his people and 

their offspring as an everlasting possession to be cared for and passed on 

to generation.s 

The genesis 

The idea of human right originated from the .genesis individual tussle 

between the paramoun~cy of state and primacy of th~ individual. It has 

developed basically as a western concept and got international 

accreditation and recognition only in the late 18th century when the 

philosophy that "everyman has a right to dignity'' was embodied he US 

6. Athaarva Veda (Bhumi Shukla) 

7. See Islamic principles for the conservation of the Natural Environment, 13-14 (IUCN and Saudi 
Arabia 1983 

8. Y K Sabarwal "Human Right and the Environment" through internet.· 
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declaration of independence in 1.776.9 The origin of human right in the 

modern jurisprudence, can be traced in the Hobbsian social contract 

theory of political and legal ~ontroversy. The concept of social contract is . · 

that men lived in .a state of nature. They had neither any Government 

nor any law. Men entered into an agreement for the protection of their 
' ' 

lives and property and thus society came into existence. Then they 

entered into a second agreement by which the people,' who had united 

earlier, undertook to obey an authority and surrendered their whole or 

part of the freedoms and rights and the authority granted everyone the 

protection ·of life property and to a certain extent liberty. It was in this 

way that the Government or Sovereign came into being.lO The individual 

transferred the whole of his natural rights to the ruler who became an 

absolute ruler and promised to obey unconditionally.ll But John Locke 

was an individualist who maintains that men did not surre.nder all of his 
-

rights through social contract but some freedom was retained with them. 

Joh!l Locke championed this cause of tussle between individual and 

absolute ruler, whicp ultimately by passage of time resulted in to the 

conflict of human right between the state and individual in modern 

democratic society. The individual has a natural inborn right to life 

liberty and estate. Men had all the rights which nature could give them.12 

The 1946 WHO Constitution states that 'the enjoyment of the highest 

attainable standard of health is one of the fundamental rights of every 

human being without distinction of race, . religion, political belief, 

economic or social condition'. Article 25 of Universal Declaration of 

9 . Pattanaik, Pradeep Ranjal} "Human Right-A protein perspective" 28(1) Indian Bar review 200 I. 

10. Mahajan, V.D; "Jurisprudence and Legal The01y" Fifth ed. p-698 

11 . Ibid at 700. 

12 . Ibid at 704. 
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Human Rights; Article 12 of 1966 International Covenant on Economic, 

Social, and Cultural Rights (ICESCR); Article 16(2) of the African Charter 

on Human and People's Rights; Article XI of the American Declaration; 

Article 10 of the Protocol of San Salvador; Articles 22-24 of Draft 

Declaration on the Rights of Indigenous Peoples; Article 15 of Convention 

on Human Rights and Fundamental freedoms of the Commonwealth of 

Independent states; Article 17 (b) of Cairo Declaration on Human Rights 

in Islam; Article 24 (2) of United Nations Convention on the Rights of the 

Child; Articles 10, 12 and 14 of the Convention on the Elimination of all 

forms· of discrimination against women; Article 5 of the Convention on 

the elimination of all form of racial discrimination and Articles 5, 8 and 9 

of the 1994 draft Declaration of Principles on the Human Rights and 

Environment are few of the main International instruments to recognize 

Right to health. In international law debate regarding the right to health 

as obligation erga omnes on the state parties is still dominant, 13 The 

'entire debate revolves 'around. the Article 2 of ICESCR dealing with 

progressive realization of Socio-economic and cultural rights. The debate 

gains a multifaceted shape when the right to health goes into the sphere 

of Civil and political Rights field.l4 

First stage 

The principle of unfettered National sovereignty over natural resources 

and absolute freedom of the sea was the basis of international 

environmental law. In the beginning international environmental 

principles focused on the conservation of wild life fisheries, rivers, seas, 

birds and seals. To understand the effects of environment on the various 

aspects of environment, studies were undertaken. As a result, Bi-lateral 

13. See, ICJ, Legality ofthe Threat or Use of Nuclear Weapons, Advisory Opinion, 8 July, 1996 ICJ 
Reps, Dissenting opinion of Judge Weramantry. . 

14 . See, Henry and dug/as vJamaica, {1997) 4 IHRR 387, para 9.5; D v UK (1997) 24 EHRR 423; Z 
v Fin/and,(l991) 25 EHRR 371; Me Gine/y and Egan v Uk (1998) 27 EHRR I. 
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conventions took place in mid nineteenth and e?-rlY twentieth century. IS 

For conservation of Migratory birds Switzerland proposed an 

international Regulatory Commission in 1872, which resulted into 

formation of the International Ornithological Congress and creation of 

international Ornithological Committee in 1884. Ultimately in 1902, a 

convention to protect birds useful for agriculture took place in Paris.16 

The convention focused on absolute protection .of certain birds, 

prohibition on their killing, taking of their nest egg etc. 

The first prevention of pollution treaty was between the United 

States and Canada in the year 1909 namely Water Boundaries Treaty. In 

1922, the International Committee for Bird protection was founded with 

the aim to encourage Transnational Co-Ordination. In 1933, another 

convention was adopted namely the Preservation of Fauna and Flora in 

Their Natural State to preserve natural flora and fauna by means of 

national parks and reserves. This convention did not create any 

institutional arrangement for monitoring compliances, ensuring 

implementation, and administering its provisions. The convention 

focused mainly on conservation of wild life in African Colonies of 

European States. 

Universal Declaration of Human Right 1948. 
Universal Declaration of Human Right 1948 provides that everyone has 

the right to life, liberty and security of person. Further, it provides that 

everyone has the right to a standard of living adequate for the health and 

well-being of himself and of his family, including fooding, clothing, 

housing and medical care and necessary social services, and the right to 

15 . Convention between French and Great Britain relating toflsheries, 11 November 1967, North 
Sea Fisheries (over fishing) convention 1882, Convention on the Regulation ofwha/ing, Geneva, 
24 September 1931) 19 March 1902 

16 . 1n the case ofConcesiones otorgadas por el MinisJerio de Energia y minas a Empresas 
Petroleras (1999) 

49 



security in the event of unemployment, sickness, disability, widowhood, 

old age or other lack of livelihood in circumstances beyond his control. It 

also states that motherhoo~ and childhood are entitled to special care 

and assistance. All children, whether born in or out of wedlock, shall 

enjoy the· same social protection. 

Second stage 

The second stage of development of international environmental law 

began with the creation of the United Nations in 1945. This period was 

characterized by the addressing of international organizations on the 

issue of environment and a limited recognition of relationship between 

economic development and environment. It is to be noted that the United 

Nations Charter did not include any provision relating to environmental 

protectiOJ:!. It was only in 1948 the International Union for The Protection 

of Nature was set up. New environmental concerns were emerged in . . 
1950s and 60s. To prevent pollution of the Sea by discharge of oil from 

ships, International Convention for the Preservation of Pollution of the 

Sea by oil was adopted. During this period Agreements governing 

Principle 22 of· The Rio declaration on environment and 

development 1992, states that indigenous people and their 

communities and other local communities have a vital role on 

environmental management and development because of their 

knowledge and tradition. States should recognise and duly support 

their identity culture and interest and enable their effective 

p?rticipation in the achievement of sustainable development. The 

same principle was stressed in the Bio-diversity Convention 1992 

also. 

In Pre-British India, forests were managed by native v·illagers or 

forest dwellers. Their control on forests ensured a free of cost supply .of 

local fruits, vegetables, oils, nuts, meat, fish, animal products, fuel wood, 
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fodder grass, medicinal herbs. In other word;:;, they got everything they 

needed to sustain a comfortable. li~ing standard by mariaging the forests 

themselves. When British ~?egan to colo?ies India, they reserved large 

tracts of land for their personal use and for the overriding requir~men ts 
< 

of the British Empire. While doing so, they monopolized forests and made 

sure that the natives had no role in their management. Force was used to 

strip the locals of their traditional rights to use forest resources. It began 

with the reservation of Malabar Teak for the Royal Navy in 1806. Malabar 

Tea.k was assessed as the most durable material for making ships. Later 

on, forests were cleared for constructing roads, laying of railway sleepers, 

building bridges and so on. India was a major. source of timber supply 

during the Second World War. Finally, forests were cleared to enhance 

revenue-earning lanc;i. In fact, the basic purpose behind creating the 

Department of Forest as well as the· Forest Research Institute was not to 

manage forests but to expand revenue from exploiting forest resources. 

These objectives. could not be met unless the British government 

asserted its power over forests to the exclusion of traditional users. In 

other words, the State had to monopolies forest resour9es and curtail 

traditional rights. This was achieved through the various Indian Forest 

Acts. The first of these was. passed in 1865 enabling the British to 

acquire, demarcate and reserve forest area specifically for use in the 

railways. This Act contained Section 8 that empowered the government 

to arrest without warrant anyone who encroached upon forest land 

demarcated for the purpose mentioned above. This Act was replaced by a 

new Act in 1878, which enabled the British to exercise absolute control 

over tracts demarcated as valuable. The British Government now argued 

that the rights enjoyed by villagers over forests were not rights. Rather 

they were privileges. Privileges may only be enjoyed _at the mercy of the 
' 

ruler. Since the British were now De Facto rulers of India, traditionat 
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privileges over forests could only be enjoyed at their mercy .11 

The 1878 forest Act was- modified from time ·to time until a 

comprehensive Indian forest Act was passed in 1927. This Act 

categorized forests into different classes. Each class implied a different 

level of State control over forests. The government col,lld simply issue a 

notification acquiring a particular· piec~ of land and designate it as a 

reserved or protected forest. 'This meant that all traditional rights over 

such land were automatically extinguished. Reserved forests could be 

converted into village forests. This implied that the lion had finished its 

fea~t and the remaining tit bits of meat were being thrown to the 

scavenger animals. Therefore, the villagers could now take what was left. 

Finally, the Government could prohibit animal grazing, mining and 

charcoal burning, stone quarrying practised by locals as means of 

livelihood by the villagers for ages. 

Indian Forest Act 1865 is the first Indian forest Act which 

amounted to the formalisation of the· erosion of both forest and the 

. rights of local· people to . forest produce. The Forest Act 1878 

contained the general law relating to forest in British India. The 

Forest Act 1927 consolidated the pre-existing two enactments, 

which reflect the exploitative intention of colonial and feudal society 

rather than to preserve the forest for environmental and· ecological 

interest. Th~ preamble to the Act explicitly laid down that it was 

passed to "consolidate the existing law relating to forest, the transit 

of forest produce and the duty leviable on timber." 

Over the reserved forest no right could be acquired except by 

succession or under a grant or pre-existing right. Sitting fire, 

hunting, ·trespassing, quarry1ng, fishing etc.· was prohibited. The 

17. Ibid. 
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state govt. could assign any of the right 1n a reserved forest to 

vill~ge community. 

The main objective of the African Convention of Nature and Natural 

Resources 1968 was to encourage conservation, utilization and 

develqpment of soil, water, flora and fauna for the present and future 

welfare of mankind. 

Right to environment as an independent right 

Althqugh there were attempts to ~evelop international environmental law 
. ,. ~,-, .. ,. •; ·, I ; . ~ 

in the nineteenth century, it was not until the Stockholm Conference in 
. . 

1972 that the righttqa he~lthy environrp.ent was explicitly recognized in 

an international envir~nmentallaw documepL Th~ conference adopted 
( ---~ . ' ;~ ::_~-~~~~:~f~?:::.-.i-i. -~ : .. "):- .: . :/:_<:· ~- ,' .•;_ ~- -.. , ': .. ' · ... ..: ~ ·-/:;::\ . :: -> : .. ···~~~' -.. - :: - -,~. . . 
~hat is kriown as "t[i~;·,:stockholin Declaration, .. corisisting of. three non-

- - . ,!: "1. :'{;-:;:.!! :. ' -.:~ ; ,;. . . . . . . . . 'f.::-· . . . -

binding instrumenis':·::· .. :a resolution on . institutional. and ·financial 
·-_--;__ · -_~:_:~.--':~;- .-~ ~ : .... -· .. ::!t~~~i:~i~;\}~\·)(~\:~--:_L·.~:~:~.)J;;;>:;·_- ):;·. · _ :: -~-~-~:~:~.<;;:~;t.<<~---::.: .. _·---::.;~,>;~~-~--~-~-~/~. ---.-. : --

arrangem¢rits; a declahition containing 26 princ~ph~s; and art .action plan 
.. ·,. ~ .• ,, •_:;· . : •· . ~- .. ·.. • . I 

containing 109 rec6¢hiendations.-

During pre-Stqckholm period, no noteworthy development 
~ - .· . 

conce:r;ning right to development has been made rather devoted to 

development of infrastrt1cture. There was no precise environmental policy 

in India .. The Stockholm Conference is considered an import~t starting 

point in developing environmental law at ·the global as welL as national 

level. Principle 1 of the Stockholm Declaration linked environmental 

protection to hurrian .rights norms, stating, .. that man has the 

-furidamental right to freedom, equality and adequate conditions of life, in 

an environment of a quality that permits a life of dignity and well being, 

and he bears a solemn responsibility to protect and improve the 
' . ·.- .-_ " 

environment for pre:~en't'and fufure geiu~rati()ru~:>- .: ', · 

Due to worldwide movement and international :ende~vor, many 

countries included environmentalism in their constitutions. The 
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Stockholm Conference influenced legal and institutional development for 

the next two decades. One of its influences was the creation of the 

United Nations Environment Programme (UNEP). It a:lso led to the 

development of the ·1982 United Nations Conventions on the Law of the 

Sea (UNCLOS}, a comprehensive framework for the establishment of 

global rules on the protection of the marine environment and marine 

living resources. The Stockholm Confere'nce was also followed by 
\ 

important regional developments, includin~ the adoption of new rules 

an~ regulations by the European Community, and the creation of an 

Environment Committee at the Organization for Economic Cooperation 

and Development (OECD). 

In 1983, the UN General Assembly created the World Commission 

on Environment and Development (WCED}, chaired by Norwegian Pi-ime 

Minister Gro Harlem Brundtland. The WCED was established as an 

independent body linked to, but outside the control of, both govemments 

and the UN system. In December 1987, the WCED published the 

Brundtland Report, which, among other things, created a new 

terminology-sustainable development-and placed economic development 

activities within the context of environmental limitations. The 

Brundtland Report also called for a second UN conference to address the 

question·of environment qnd development. 

Twenty years after Stockholm, m June 1992, the UN Conference on 

Environment and Development (UNCED} was held in Rio de Janeiro, 

Brazil. The purpose of the confe'rence was to elaborate strategi~s and 

measures to halt and reverse the effects of environmental degradation 

and to strengthen national and international efforts to promote su~

tainable and environmentally sound. development in all countries. The 

Rio Conference had unprecedented participation from thousands of non

governmental organizations (NGO) from around the world. The 
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declaration provides that human beings are at the center of concern for 

sustainable development and they are entitled to a healthy and 

productive life in harmony. with nature. This seems a clear indication 

that development of men in relation to environment is placed on higher 

position.· 

UNCED adopted three nonbinding instruments, one of which was 

th~ Rio Declaration, which identifies 27 principles. Principle 1 of the Rio 

Declaration states that human beings are "at the centre of concerns for 

sustainable development. They are entitled to a healthy and productive 

life in harmony with nature." While it fell short of recognizing a healthy 
' 

environment as a basic human right, Principle 1 points in that direction. 

The Rio Conference also adopted what is known as "Agenda 21"-a far

reaching program for sustainable development that constitutes the 

centerpiece of international cooperation within the United Nations 

system. 

In 1977, the United Nations Water Conference passed unanimous 

resolution that all people, whatever their stage of development and their. 

social and economic conditions, have the right to have access to drinking 

water in quantum and of a quality equal to their basic needs. 

Treaties of potentially global application: 

In relation to environmental obligations, certain treaties of potentially 

global application which include The 1972 World Heritage Convention, 

whose purpose is to create a list of natural and cultural sites whose 

irreplaceable value should be preserved for future generations and to 

ensure the sites' protection through international co-operation. As of 

January 1996, there were 469 properties on the World Heritage List. 

The 1985 Vienna Convention, whose purpose is to set up a framework 

within which countries can co-operate to tackle the problem of ozone 
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depletion. Signatory nations agreed to take "appropriate measures ... to 

protect human health and the environment against adverse effects 

resulting or likely to result from human activities which modify or are . . 
likely to modify the ozone layer." 

The 1987 Montreal Protocol on Substances that Deplete the Ozone 

Layer (UNEP), which aims to reduce and eventually eliminate the 

emissions of man-made ozone depleting substances. The Protocol has 

been amended four times since 1987. The amendments established 

mechanisms for transfer of technology and financing, and added 

chemicals to the list of those ozone-depleting substances that should be 

phased out. 

The 1989 Basel Convention on the Control of Tranboundary 

Movements of. Hazardous Wastes and Their Disposal (UNEP), which 
:" ,, 

obligates parties to reduce to a minimum the transboundary movements 

of hazardous wastes; to ensure that such wastes are managed and 

disposed of in an environmentally sound manner, as close as possible to 

their source of generation; and to reduce to a minimum the generation of 

hazardous wastes at the source. 

The 1992 Framework Convention on Climate Change (UNEP), 

which requires parties to achieve 11 Stabilization of greenhouse gas 

concentrations in the atmosphere at a level that would prevent 

dangerous anthropogenic interference with the climate system." It aims 

to protect the climate system and mitigate against the adverse effects of 

climate change, and recognizes that the parties "have a right to, and 

should, promote sustainable development." It also seeks to avoid placing 

a disproportionate burden on developing countries in the implementation 

of the convention, and encourages policies and procedures that take into 

account different socio-economic contexts. 
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C()Il;trolling alien species. It recognizes the importance of indigenous and 
. ' ' . 

tradition~ peoples~ lifestyles and knowledge with respect 'to biodiversity 
. . :~·.} . ,. 

. ;
1 conserv-ation. 

N~tional constitutions 

·Many national cqnstitu~ions and laws recognize the right to a healthy 

environ~ent derived from the obligation of states to adopt the principles 

reflected in the Stockholm and Rio declarations. Some domestic courts 

have also referred. to princ~ples enshrined in these Declarations . 

.. Obviously, the legal' s'tatus of a healthy environment as a human right 
. . 

varies among different· systems. Many countries, such as South Africa, 

have developed COJ:?.stitutional provisions that guarantee the right to a 
' ·:. . . . \ 

healthy environment._ :South Africa's Constitution stipul~tes as follows: 
. . . '. ~"-/,.· ;; ' . ; -·~ ' ~.· ..... . \ . ' ··; . - .. ' "'. . ' . 

Everyone has the right (a) to an environment that is not harmful to 

their health or well being; and (b) to have the environment protected, for 

the benefit of present and future generations, through reasonable 

legislative and other measures that (i) prevent pollution and ecological 

degradation; (ii) pro~ote conservation; and (iii) secure ecologically 

sustainable development and use of natural· resources while promoting 

justifiable economic and social development. 
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South Korea's Constitution contains prov1s1ons recognizing that "all 

citizens have the right to a healthy and pleasant environment." Other 

countries that have devoted constitutional provisions to the right to a 

healthy environment include Ecuador, Hungary, Peru, Portugal and the 

Philippines. 

Other countries, such as Mexico and Indonesia, recognize the right 

to a healthy environment in national legislation. The first objective of the 

Mexico General Act for the Protection of the Environment and Ecological 

Equilibrium, which was amended in 1996, is: "To guarantee the right of 

every person to live in an adequate environment, for the sake of his or 

her development, health and well being." Article 15/XII reiterates that 

. right and mandates the competent authorities to take measures to 

guarantee its exercise. However, those provisions mean little because 

they cannot be enforced in the courts, which regard them as insufficient 

to provide legal standing to anyone who cannot give evidence of personal 

and direct environmental harm . 

.The Indonesia Environmental Management Act (EMA) also· 

recogmzes the right to a healthy environment. Article 5(1) stipulates, 

"Every person has the same right to an environment which is good and 

healthy." This provision is accompanied by provisions that guarantee 

"the right to environmental information" (public access to information) 

and "the right to participate in the environmental decision making 

process." To help affected people and NGOs fight for the right to a 

healthy environment, the EMA also guarantees various environmental 

procedural rights, such as the right of NGOs to bring lawsuits as 

class/representative actions. As a result of pressure from pro-democracy 

and pro-reform activists in Indonesia, the Special Session of the People's 

National Assembly that was held ih October 1998 (after Soeharto's 
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resignation) promulgated the National Human Rights Charter, which also 

includes "every person's right to a good and healthy environment." 

Guatemala too has seen the environmental ombudsman note in a 

1999 ca~e 1 7 that "lack of interest and irresponsibility on the part of 

authorities in charge of National Environmental Policy amounts to a 

violation of human rights, considering that it impairs the enjoyment of a 

he~lthy environment, the dignity of the person, the preservation of the 

cultural and natural heritage and socio-economic development. 

The 1993 Vienna Declaration and Programme of Action states 

that right to development is "a universal and inalienable right and an 

integral part of fundamental human rights." The right to development 

has also been given prominence in the mandate of the High 

Commissioner for Human Rights, and the General Assembly required the 

High Commissioner to establish "a new branch whose primary 

responsibilities would include the promotion and protection of the right 

to development." The right is regularly mentioned in declarations of 

international conferences and summits and in the annual resolutions of 

the General Assembly and the Commission on Human Rights. 

An American case namely Munn vs. fllionis 1B Justice Field 

explained the literal meaning of the word "life" in the following words: 

"by the term life as here used, something more is meant than mere 

animal existence. The inhibition against its deprivation extends to all 

those limbs and faculties by which the life is enjoyed. The deprivation not 

only of life but of whatever God has given to everyone with life, for its 

growth is prohibited by the provision in question." 

· In Columbia, the right to the environment was incorporated in 

1991. In the case of Antonio Mauricio Monroy Cespedes, in 1993, the 

18 . 18 77 us 113 
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Court observed that side by side with fundamental rights such as liberty, 

equality and necessary conditions for people's life, there is the right to 

the environment. The right to a healthy environment cannot be separated 

from the right to life and health of human beings. In fact, factors that are 

deleterious to the environment cause irreparable harm to human beings. 

If this is so we can state that the right to the environment is a right 

fundamental to the existence of humanity. 

In Argentina, the National Constitution recogmzes smce 1994 the 

right to a healthy and suitable environment. However, even before the 

law provided for subh explicit recognition, courts had acknowledged the 

existence of the right to live in a healthy' environment 

In the same year, the Supreme Court of Costa Rica affirmed the 

right to a healthy environment in a case concerning the use of a cliff as a 

waste dump. In the case of Carlos Roberto Garcia Chacon, the Supreme 

Court stated that life is only possible when it exists in solidarity with 

nature, which nourishes and sustains us - not only with regard to food, 

but also with physical well-being. It constitutes a right that all citizens 

possess to live in an environment free from contamination. 

The Constitution of Bangladesh does not provide expressly for the 

right to a healthy environment neither in the directive principles nor in 

the fundamental right. Article 31 only states that every citizen has the 

right to protectiqn from 'action detrimental to the life liberty, body, 

reputation, or property', unless these are taken in accordance with law. 

It added that the citizens and the residents of Bangladesh have the 

inalienable right to be treated in accordance with law. If these rights are 

taken away, compensation must be paid. In 1994, in Dr. M. Fcirooque v. 

Secretary, Ministry of Communication, Government of the People's Republic 

of Bangladesh and 12 Others19 the Supreme Court agreed that the 

constitutional 'right to life' extends to include right to a safe and healthy 

19. PLD 1994 SC 693. 
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environment. A few years later, the Appellate Division and the High Court 

Division of the Supreme Court dealt with this question in a positive 

manner, in the case of Dr. M. Farooque v. Bangladesh20 reiterating· 

Bangladesh's commitment in the 'context of engaging concern for the 

conservation of environment, irrespective of the locality where it is 

threatened.' 

Article 9 of the Constitution of Pakistan states that no person 

shall be deprived of life or liberty except in accordance with the law. The 

Supreme Court in Shehla Zia v. WAPDA21 held· that Article 9 includes 'all 

such amenities and facilities which a person born in a free country is 

entitled to enjoy with dignity, legally and constitutionally'. The Court 

noted that under the, Pakistan Constitution, Article 14 provides that the 

dignity of man, privacy of home shall be inviolable, subject to law. The 

fundamental right to preserve and protect the dignity of man and right to 

'life' are guaranteed .under A·rticle 9. Article 19 and 9 read together,· 

question arises whether a person can be said to have dignity of man if 

his right to life is below bare necessity line without proper food, clothing, 

shelter, education, health care, clean atmosphere and unpolluted 

environment. 

Indian position 

The framers of the constitution were silent on the issue of environmental 

protection. In the original constitution no specific provision was made on 

the protection of the environment except Article 4 7 and 49. Article 4 7 

states that the state shall regard the raising of the level of nutrition and 

the standarc;i of living of its people and the environm,ent of public health 

as among its primary duties and, in particular, the state shall endeavor 

to bring about prohibition of the consumption except for medical 

20. 1997 49 Dhaka Law Report (AD) P-1 

21 . ibid. 
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purposes for intoxicating drinks and of drugs which are mJunous to 

health. 

For raising the level of nutrition and improving public health it is 

obligatory that the State should provide pollution free environment. 

Article 49 envisages the protection of historical monuments. It states that 

it shall be the obligation of the State 'to protect every monument or place 

or object of artistic or historical interest, declared by or under law made 

by. Parliament to be national importance from spoliation, disfigurement, 

destruction, removal, disposal or export as the case may be. 

This Article makes it obligatory on the part of State to control the 

environmental pollution affecting the durability· of these historical 

monuments. The Constitution (Forty Second Amendment) Act 1976 

explicitly incorporated environmental protection and improvement as 

part of State policy through the insertion of Article 48A. Article 51A (g) 

imposed a similar responsibility on every citizen to protect and improve 

the natural environment including forests, lakes, rivers, and wildlife and 

to have compassion for all living creatures. In reality, the foundation of 

the jurisprud~nce of environment was laid down by the 42nd amendment 

and now the State and citizens are under a fundamental obligation to 

protect the environment. Thus, up to 25 years after independence, India 

did not have any specific legislation on any of the field of environment. In 

the fourth five-year plan an environmental approach was adopted and 

the Water (Prevention and Control of Pollution) Act 1974 was passed and 

again in 1977 the Water (Prevention and Control of Pollution) Cess Act 

was passed. Then in 1981 the Air (Prevention and Control of Pollution) 

Act was passed. The Acts provided for establishment of Pollution Control 

Boards at the Central and State Level by the Governments. The Boards 

were empowered to exercise various powers under the Acts including 

advice to the respective Governments on appropriate sites for new 

industries. But they do not have any power to give directions to the 

Governments rather they are bound by the directions of the 
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Governments. 

In India initially the protection of environment was contained in th~ 

Indian Penal Code under the heading 'public Nuisance'. Sections 268-

294 deal with public nuisance. There after, special enactments were 

passed to deal with public nuisance i.e. the Police Act 1861 dealing with 

noise, the Northern India Canal and drainage Act 1873 dealing with 

Water Pollution and then a series of Acts such as Fisheries Act, 1897, 

The Explosive Substances Act 1908, Poisons Act 1919, Indian Forest Act 

1927 and Motor Vehicles Act 1939 to deal with various issues of 

pollution. The Indian Constitution Forty Sec.ond Amendment Act 1976 

expressly incorporated right to environment as part of State policy 

through the insertion of Article 48A. 

The obligation of the State to. ensure the creation and the 

sustaining of conditions congenial to good health is cast by the 

Constitutional directives contained in Articles 39(e) (f), 42 and 47 in part 

IV of the Constitution of India. The has to direct its policy towards 

securing that health and strength of workers, men and women, and the 

tender age of children are not abused and that citizens are not forced by 

economic necessity to enter avocations unsuited to their age or strength 

(Article 39(e)) and that children are given opportunities and facilities to 

develop in a healthy manner and in conditions of freedom and dignity 

and that childhood and youth are protected against exploitation and 

against moral and material abandonment. (Article 39(f)). The State is 

required to make provision for just and humane conditions of work and 

for maternity benefit (Article 42). It is the primary duty of the State to 

endeavor the raising of the level of nutrition and standard of living of its 

people and improvement of public health and to bring about prohibition 

of the consumption, except for medicinal purposes of intoxicating drinks 

and of drugs, which are injurious to health. (Article 4 7). Protection and 

improvement of environment is also made one of the cardinal duties of 
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the State. (Article 48 A).- .The State legislature is under entry 6 of the 

State List contained in the Seventh Schedule to the Constitution, 

empowered to make laws ~ith respect to public health and sanitation, 

hospitals and dispensaries. Both the Centre and the States have power 

to legislate in the matters of social security and social insurance, medical 

professions, and, prevention of the extension from one State to another of 

infections or contagious diseases or pests affecting man, animals or 

plants, by entries 23, 26 and 29 respectively contained in the concurrent· 

list. of the Seventh Schedule. Thereafter, the Indian parliament passed 

m'any specialized legislations dealing with the problem of environment. 

Among the important legislations, The Air (Prevention and control of 

pollution) Act, 1974; The wild Life (Protection) Act 1972, The Forest 

(Conservation) Act 1980, The Water (Prevention and Control of Pollution) 

Act 1984, The Environment (Protection) Act 1986, The National 

Environmental Tribunal Act 1995, The Public Liability Insurance Act 

1991, etc. are noteworthy. The Central Government also various Rules 

and notifications in pursuance to the Environment Act 1986. Besides 

these the State Governments also enacted many legislations regulating 

the environmental issues. 

One of the main objections to an independent right or rights to the 

environment lies in the difficulty of definition. It is in this regard that the 

Indian Supreme Court has made a significant contribution. When a 

claim· is brought under a particular article of the Constitution, this 

allows an adjudicating body to find a breach of this article, without the 

need for a definition of an environmental right as such. All that the Court. 

needs to do is what. it must in any event do;- namely, define the 

, Constitutional right before it. Accordingly, a Court prepared to find a risk 
. ' 

to life, or damage to health, on the fac~s before it, would set a standard of 

envi:r:-onmental quality in defining the right litigated. This is well 

illustrated by the cases ~hat have come before the Supreme Court, in· 
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particular in relation to the broad meanmg giVen to the Right to Life 

under Article 21 of the Constitution. The right to life has been used in a 

diversified manner in India. ~t includes, inter alias, thG right to survive as 

a species, quality of life, the right to live with dignity and the right to 

livelihood. However, it is a negative right, and not a positive, self

executory right, such as is available, for example, under the Constitution 

of the Philippines. Section 16, Article II of the 1987 Philippine 

Cons~itution states: 'The State shall protect and advance the right of the 

people to a balanced and healthful ecology in accord with· the rhythm 

and harmony of nature'. This right along with Right to Health (section 

15) ascertains a balanced and healthful ecology.! In contrast, Article 21 

of the Indian Constitution states: 'No person shall be deprived of his life 

or personal liberty except according to procedures established by law.' 

The Supreme Court expanded this negative right in two ways. Firstly, any 

law affecting personal liberty should be reasonable, fair and just. 

Secondly, the Court recognised several unarticulated liberties that were 

implied by Article 21. It is by this second method that the Supreme Court 

interpreted the right to life and personal liberty to include the right to the 

environment. 

Indian handicraft Emporium vs. Union of India22 the Apex Court held 

that a trade dangerous to· ecology to be either reglilated or totally 

prohibited. The fundamental Right to trade are to be balanced with the 

demand of social interest. This balance is reflected in Article 48A and 51 

A (g) of the constitution. According to the Court prohibition of import of 

African ivory had a laudable object. Under the pretext of dealing in ivory, 

killing Indian elephant is to be stopped. The Court observed: 

"Animals play a vital role in maintaining ecological balance. The 

amendment ( 1991 Wild Life Protection Act 1972) h9-ve been brought 

22. Indian Council of Enviro-Legal Action vs. UOI, 996 3 SCC 212. 
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for the purpose of· sav1ng the species from extinction as also for 

arresting depletion in their numbers caused by callous exploitation." 

Some established norms of International Environmental Law. which are 
• 0 • ' 

already accepted by the world community including India are as follows:-

1. Nations have the sovereign right to exploit-their natural resources in 

pursuant to their own environmental policy and the responsibility to. 

ensure that activities within their jurisdiction or control do not 

cause damage to the environment of other States or of areas beyond 

the limit of national jurisdiction. 

2. Notification and consultation by the State which want to undertake .· 

an operation likely to harm neighboring country's environment. For 

example construction of power plant which may impair the quality of 

air or water of the States situated in the down stream. 

3. Over and above the duty to notify and consult, a relative new norm 

has emerged whereby the States are expected to monitor and assess 

specific environmental condition domestically and disclose these 

conditions in a report to an international agency to collect and 

publicize such information. 

4. Another emergmg norm is the guarantee in the domestic 

constitutions, laws or executive pronouncements the citizens right to 

a clean and healthful environment. In the United State, this right has 

been guaranteed by few states but not by the Federal Government. 

5. The polluter pay principle means the polluter should internalize the 

cost of their pollution, control it at its source, and pay for its effect, 

includipg the remedial and clean up cost rather than forcing other 

states or future generation to pay for it. 

6. Precautionary principle is a new· norm I.e. the duty to foresee and 

assess environmental risk, and to gfve warning to victims of such 

risk to behave in such a way that prevent or mitigate such risk. 
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7. Environmental Impact Assessment is another accepted norm, whi.ch 

maintains a balance between economic benefit aiid ~nvironmental 
cost. Before a projec~ is undertaken its economic· benefit and 

environmental cost must be compared, if economic benefit exceeds 

environmental cost the project can be taken, other wise not. 

8. To invite the input of NGbs is another recent norm, which ensures 

that the people who are likely to be affected by environmental 

accords will have a major role in monitoring and implementing the 

accord. 

9. Sustainable Development is a widely a~cepted international 

principle which means using natural resources in a manner which 

does not exceed their natural capacity for regeneration and using 

them in a manner which ensures the preservation of the species and 

ecosystem for the benefit of future generation. 

10. Intergenerational Equality is orie of the newest inter national norm. It 

is similar to sustainable development. If present generation 

continues to consume and deplete resources at unreasonable rate, 

future generation will suffer environmental and economic 

consequences. Therefore we must undertake to pass on to future 

generation. 

11. Common heritage of mankind is yet another which must be share by 

all nations. United Nations Conference on the Law of Sea 1982 

articulated this norm. Deep seabed is part of this principle. 

12. Common but differentiated responsibility with regard to global 

environmental concern such as global climate change or ozone layer 

depletion, all nations have a shared responsibility but richer nations 

are better able to take the financial and technological measures 

necessary to shoulder the responsibility. 
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In the history, evolution, and development of the r~ght to 

environment through judicial interpretation Maneka Gandhi's23 case is a 

turning point in which it go~ a liberal expansion to cover all those areas 

which were not otherwise provided in the constitution but some how 

connected with the person, within the scope of fundamental right. Then 

Francie Coralie case24elaborated the concept of right to life to include the 

faculties of thinking and feeling. The Ratlam Municipality case25 started 

deliberations on the human right in the polluted environment where the 

health of the people were put on risk because -of the failure to perform 

the duty of the Municipal authorities on account of financial deficit. In 

the Dehradoon quarrying26 case, which was just a letter seeking 

appropriate relief for violation of ecological balance, The Supreme Court 

entertained the letter as a writ petition and exercised jurisdiction under 

Article 32 of the constitution which pre-supposes the violation of a 

fundamental right. Though, no direct observation has been given by the 

court but the trend of the court leaves no doubt that the right to 

ecological balance is a Fundamental Right. 

It may be said that the Kanpur Tennaries case27 is the first case 

where the Supreme Court categorically stated that the life, health and 

ecology has greater importance to the people. Further in Chhetriya 

Pradushan Mukti Sangarsh Samiti case, 2Bthe citizen's right to file a 

petition on account of deterioration of quality of life due to environmental 

23 . Maneka Gandhi vs. Union of India, AIR 1978 SC 597. 

24 . Francis Coralie Mullin vs. The Administrator, Union Territory of Delhi, AIR 1981 SC 7 46. 

25. Municipal Council ofRatlam us. Wardhichand AIR 1980 SC 1622. 

26. Chetriya Pradushan Mukti Morcha Sangharsha Samity Vs State of Uttar Pradesh, AIR, 1990, 
sec 2060. 

27. M.G. Mehta vs. UOI AIR 1988 SC 1037 Subhash Kumar vs. State 
of Bihar AIR·1991 SC 420 

28. Chetriya Pradushan Mukti Morcha Sangharsha Samity Vs State of Uttar Pradesh, A I R, 1990, 
sec 2060. 
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degradation. Then in the Subhash Kumar 29 case the Supreme Court 

explicitly observed that right to live is a fundamental right under Article 

21 of and it includes the right to enjoyment of pollution free water and 

air for full enjoyment of life. In Virendra Gaur Vs State of Haryana,3o the 

Supreme Court emphasized arid enunciated the links between pollution 

free air, water and right to life under Article 21 of the constitution. The 

Indian Council for Enviro-legal Action vs. Union of India31 the court 

observed that failure of the Central Govt., State Govt. and Pollution 

Control Board to carry out their statutory duty was seriously 

undermining the right to life of the people under Article 21 of the 

constitution. 

The High Courts in .India also decided many cases explaining the 

right guaranteed under Article 21. In T. Damodara Rao32AP High Court 

drew an inference that Article 21 can be extended to protect the citizen's 

life against the polluted environment. In Kinkri Devi,33 the Himachal 

Pradesh High Court held that if a balance between the needs of 

development and protection of ecology is not maintained, it would result 

in the violation of citizen's fundamental right under the constitution. 

The Kerala High Court has not given preference to right to livelihood at 

the risk of environmental pollution in Madhavi vs. Thilakan. 34 In 

Damodara Rao case,35 the AP High Court took into consideration an open 

plot of land, which was kept for recreational purpose. The court held that 

it is reasonable to hold that the enjoyment of life and its attainment and 

29. AIR 1996 SC 1446 
30 . Virendra Gaur vs. State of Haryana 1995 2 SCC 577. 

31. Indian Council of Enviro-Legal Action us. UOI, 996 3 SCC 212. 

32 . T Damodara Rao vs. the special officer, Municipal Corporation ofHydrabad AIR /987 AP /7/. 

33 . Kinkri De vi-Vs- State of Himachal Pradesh, AIR 1988 HP 4 

34 . Madhavi vs. Tilakan 1988 (2) KER LT 730 V Lakshmipathy vs. State, AIR 1992 Kant 57. 

35 . Shyam A Divan "Constitution and Environment" ( 1990) Cochin University Law 
Review 87. 
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fulfillment guaranteed by Article 21 of the constitution embraces the 

protection and preservation nature's gift without which life cannot be 

enjoyed. Depending on thi~ decision, the Karnataka High Court in V 

Lakshmipati case,36 held thc~.t once a development plan had earmarked 

the area for residential purpose the land is bound to be put to such use 

only. The Court pointed out that entitlement to clean environment is one 

of the recognized basic human right and human right jurisprudence can 

not be permitted to be thwarted by status quoism on the basis of 

unfounded apprehensions. In Attakoya Thangal's37 case also, the Kerala 

High Court established the right to clean water as included under Article 

21 of the constitution. Justce Sankaran Nair observed that the right to 

life is much more than the right to animal existence and its attributes 

are manifold, as life itself. A priorisation of human needs and a new 

value system has been recognized in this area. The right to sweet water 

and the right to free air are attributes of the right to life, for these are the 

basic elements, which sustain life itself. In relation to use of ground 

water, the right to quality of life and environment was also emphasized 

by the Rajasthan High Court in L.K. Koolwal's case.38 Looking at the 

impact if Article 51 (A) (g) of the constitution the Court expressed the 

view that the maintenance of health, sanitation and environment falls 

within Article 21 of rendering the citizens the fundamental right to ask 

for affirmative action. 

Thus, the High Courts were more active and direct in declaring the 

right to clean and human environment as a fundamental right included 

under Article 21 of the constitution.39 Though the decisions of the High 

36. AIR 1 990 SC 206. 

37 . Attakoya Thangal vs. Union of India 1990 KLT 580. 

38. L.K.Koolwal vs. State of Rajasthan AIR 1988 Raj 2. 

39 . Article 21 reads as follows "No person can be deprived of his life and personal liberty except 
- according to procedure established by law" 
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Courts· were under the inspiration of the Supreme Court but The 

Supreme Court was more hesitant, in the beginning, to declare a clear 

right to environment. Only in 1990, first time/ the Supreme Court almost 

declared the right to environment as included under Article 21 in 

Chetriya Pradushan Mulc~i Sangarsh Samiti vs. State of Up40 and Subhash 

Kumar vs. State of Bihar. 41 In the first case, Chief justice Sabhyasachi 

Mukherji, in clear terms observed that every citizen has a fundamental 

right to have the enjoyment of life and living as contemplated in Article 

21 of the constitution of India. In the second case, Justice K. N. Singh 

observed that the right to live includes the right to enjoyment of pollution 

free water and air for full enjoyment of life. 

40 . AIR 1991 SC 420. 
41. AIR 1991 SC 420. 
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'CHAPTER - 3 , 

CONCEPTUAL AND CONSTITUTIONAL FOUNDATION 

The conceptual and definitional aspect of. the right to environment. 

Various national enactments, international covenants, and judicial 

pronouncements conceived the definition, nature and content of the right 

to environment. The true meaning of the right to environment depends 

upon the social, economic, and political status of the person concern. 

There 1s a hierarchy of needs as primq.ry and secondary :r:eeds. Food 

cloth and shelter are the three basic needs, when fulfilled, other 

secondary needs such as biological, social and cultural will come out as 

primary needs and thus it is a never ending process. The meaning of 

right to environment differs for rich and poor, tribal people and plain 

people, villagers and city dwellers, developed and under developed 

countries. Thus, right to environment is necessarily a relative concept. 

The true meaning of the right to environment depends upon the social 

background, economic status, and political status of the person concern. 

Almost all the South-East Asian Countries still at their developing stage. 

Development comes through industrialization, which is .the main cause 

behind degradation of the environment. The other relevant issue to be 

emphasized is to locate the particular law where right to environment 

may be properly accorded. It becomes necessary to look into other 

constitutions in order to find out the parameters of the right to 

environment in ovr country. In this context it is also equally desirable to 

attempt to understand right to environment through international 

instruments.· Thus in the following pages the true meaning and concept 

of the right to environment has been 'discussed. 
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. 1. OTHER CONSTITUTIONS AND DOCUMENTS 

The Constitutional right to environment and health exist in several 

countries either directly or indirectly. Many constitutions have provisions 

on "the· right to a healthy environment," the right "to a healthy and 

ec::ologically balanced environment," or the right to a "good" or "livable 

environment." For example Bulgaria, Hungary, Slovenia, Yugoslavia, 

Russia, and Belarus. Some Western European countries, like Portugal, 

also have a similar constitutional guarantee. Some constitutions have 

even more specific provisions directly on the environment and health. For 

example, the constitution of Belarus contains a right to compensation for 

harm caused by the violation of the right to healthy environment (Article 

46), and a right to health care which is assured by various measures, 

including provisions on environmental rehabilitation and protection 

under Article 45.1 Similarly, the Russian constitution includes a. right of 

access to health informatio1;1 in addition to the right to health protection 

under Article 41.2 In Ukraine, in addition t? an obligation on the state to 

ensure ecological safety and support of ecological balance under Article 

16 and 43, every citizen has a right to a surrounding environment which 
I 

is safe for life and health of the people and to compensation for any 

damage caused by the lack thereof under Article 50.3 Many constitutions 

protect health as a fundamental right, either for individuals or for the 

community. For example The Portuguese constitution under Article 52, 

no.3 gives the right to citizens to an action in order to secure the 

prevention of infractions against public health, environment or quality of 

I. Access to Information, Public Participation in Decision-making and Access to Justice in Environment 
and Health Mailers." Copenhagen, WHO Regional Office for Europe, 1999. (Substantiation document 
prepared for Third Ministerial Conference on Environment and Health.) Country Report on Belarus by 
Elena Krasney, p. II 0 

2. Access to Information, Public Participation in Decision-making .... " 
Country Report on Russia by Olga Razbash, p. 277. 

3. Access to Information, Public Participation in Decision-making .... " Country R_eport on Ukraine by 
Zoriana Kozak. p. 306. 
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life.4 Moreover, many constitutions contain general provisions on health 

protection, and preservation, equaL access to health care services, 

hygienic and safe working conditions, which are indirectly linked with 

environment and health. New constitution of Poland' makes a direct link 

between . health and environment by imposing obligation on public 

authorities with the following words: "Public authorities shall ... prevent 

the negative health consequences of the degradation of the 

environment."5 

In some other countries, provisions are there which could also be 

used to make link between life and health. The Irish common law 

contains the doctrine of "right to bodily integrity, which. may be 

interpreted m the light of general environmental right.6 In the 

constitution Germany, there is a basic right vested in anybody to life and 

freedom from physical harm, which might give a protection from 

encroachment by state action, though it does not entitle individuals to a 

healthy environment.7 

The African Charter ori Human and People's Rights 1981 proclaims 

in Art. 24 (1) a right to 'a general satisfactory environment favourable to 

their development. In fact, the Final Report of the Special Rapporteur on 

Prevention of Discrimination and Protection of Minorities listed over 15 

rights relative to environmental quality. Some of these inclu~e The right 

to freedom from pollution, environmental degradation and activities 

which threaten life, health or livelihood protection and preservation of 

the air, soil, water, flora and fauna healthy food and ~ater; a safe and 

healthy working environment. 

4. Access to Information. Public Participation in Decision-making ... " 
Country Report on Portugal by Jose Cunha/ Sendim. p. 258. 

5 . Constitution r~(Republic of Poland ofApril 2. 1997 Art. 68. section 4. 
Access to Information. Public Participation in Decision-making ... " 
Coulllry Report on Italy by Sara Fioravanti. p. 2()() 

6. Access to Information, Public Participation in Decision-making ... " 
Country Report on Germany by Monika T. Neumann. p. 167. 

7. l'. K. Sabarwal "Human right and the environment" through internet 
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In Argentina, the National Constitution recogmzes since 1994 the 

right to a healthy and suitable environment. However, even before the 

law provided for such explicit recognition, courts had acknowledged the 

existence of the right to live_in a healthy environment. 

In Columbia, the right to the environment was incorporated in 1991. 

In the case of Antonio Mauricio Monroy Cespedes, in 1993, the Court 

observed: 

"side by side with fundamental rights such as liberty, equality: and 

necessary conditions for people's life, there is the right to the 

environment. The right to a healthy environment cannot be separated 

from the right to life and health of human beings. In fact, factors that are 

deleterious to the environment cause irreparable harm to human beings. 

If this is so we can state that the right to the environment is a right 

f"tJndamental to the existence of humanity." 

The Inter-American Court of Human Rights has also recognized 

the environment and human rights relation. In The case of Awas Tingni 

Mayagna (Sumo) Indigenous Community v. Nicaragua, which involved the 

protection of Nicaraguan forests in lands traditionally owned by the A was 

Tingni. Government-sponsored logging on this native land was found to 

be a violation of the human rights of these tribal. 

Alinost all global and regional human rights bodies accepted the 

right to environment as internationally guaranteed human rights. In 

every instance, the right to environment was based upon rights to life, 

property, health, information, family and home life. 

Right to environment is a relative concept. The true meaning of the 

right to environment depends upon the social, economic, and political 

status of the person concerned. There is a hierarchy of needs as primary 

and secondary needs. Food cloth anc:i shelter are the three basic needs, 

when fulfilled, other secondary needs such as biological, social and 
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cultural will come out as primary needs and thus it is a never ending 

process. The meaning of right to environment differs for rich and poor, 

tribal people and plain peo:ple, villagers and city dwellers, developed and 

under developed countries. Almost all the South-East Asian Countries 

still at. their developing stage. Development comes through 

industrialization, which is the main cause behind degradation of the 

environment. The other relevant issue to be emphasized is to locate the 

particular law where right to environment may be properly accorded. It 

becomes necessary to look into other constitutions in order to find out 

the parameters of the right to environment in our country. In this context 

it is also equally desirable to attempt to understand right to environment 

through international instruments. 

In the concept of 'Sustainable Development', which· emerged in 

environmental protection, as early as in, 1972 in the Stockholm 

declaration, which stated that: 

"Man has the fundamental fight to freedom, equality and adequate 

conditions of life, in an environment of a quality that permits a life 

of dignity and well being and he bears a solemn responsibility to 

protect and improve the environment for present and future 

generation" 

Environmental protection 1s described as a possible means of fulfilling 

human rights standards. Here, environmental law is conceptualized as 

'giving a protection that would help ensure the well-being of future 

generations as well as the survival of those who depend immediately 

upon natural resources for their livelihood.' Here, the end is fulfilling 

human rights, and the route is through environmentallaw. 8 

The definition of environment and health as given by the World 

Health Organization Regional Offi9e for Europe is taken from the 

8 . Access to Information, Public Participation in Decision-making. .. ," Country Report on Russia by Olga 
Razbash, p. 277. 
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European Charter on Environment and Health of 1989 that defined 

environment and health as encompassing "both the direct and 

pathological effects of chemicals,, radiation, and some biological agents, 

and the effects on health and well-being of the broad physical, 

psychological, social, and aesthetic environment, which includes 

housing, urban development, land use and transport." 

More concretely, the following biological, physical and chemical 

factors and activities directly affect health and well-being in a working 

and community environment: 

1. Air pollution (by combustion by products, microorganisms, allergens, 

formaldehyde, asbestos fibers· shredding, tobacco smoke, radon and its 

decay products, and mercury); 

2. Accidents (e.g. traffic, at work, at home and during 

chemical); 

3. Noise; 

4. Toxic chemical substances· (pesticides); 

leisure, and 

5. High temperatures and excessive humidity in the workplace; 

6. Repetitive or forceful motions, awkward postures, mechanical stresses 

and vibration; 

7. Ionizing and non-ionizing radiation; 

8. Water pollution and sewage; 

9. Food contamination by nitrates and nitrites, sodium chloride and 

phosphate, metals and metalloids and organic contaminants; 

10. Food additives such as antibiotics an'd growth hormones; 

11. Solid waste; 

12. Rodents and insects; 

13. Electromagnetic radiation (ultraviolet radiation, visible light, infrared 

radiation, microwaves, electric and magnetic fields, ionizing radiation). 
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Environmentalists can deal with these problems by, fir~t, defining the 

source and nature of the threat to environment and health; second, 

assessing its reasons and its effects. on the population; and third, 

applying control measures if they are needed. They must also anticipate 

the future problems and take diversity of the environment into 

con~ideration. They can succeed only when they work together with 

legislators, public health officials and the whole of sociecy. 

Some constitutions include even more specific provisions, which . 

·can be linked directly to environment and health matters. For example, 

the constitution of Belarus contains a right to compensation for harm 

caused by the violation of the right to healthy environment (Article 46), 

and a right to health care. which is ~ssured by various measures, 

. including provisions on environmental rehabilitation and protection 

(Article 45).2 Similarly, the Russian constitution includes a right of 

access to health information in addition to the right to hea~th protection 

(Article 41). 9 

In Ukraine, in addition to placing an obligation on the state to 

ensure ecological safety and the support of ecological balance (Article 16, 

Article 43), each person and citizen has a right to a surrounding 
. . 

environment, which is safe for life and health, and to compensation for 

any damages caused by the lack thereof (Article 50).10 Many of the 

constitutions protect and guarantee health as a fundamental right, either 

for individuals and/or for the community. This is true in Italy, Portugal 

and Hungary, for example. The Portuguese constitution 11 even gives the 

right to citizens to use actio popularis in order to promote and secure the 

prevention and termination of infractions inter alia against public health, 

quality of environment or quality of life. 12 In addition, the constitutions 

9. Access to Information, Public Part(cipation in Decision-making ... ," 
Country Report on Ukraine byZoriana Kozak. p. 306. 

10. Article 52, no. 3 
II. Access to Information, Public Participation in Decision-making .... " 

Country Report on Portugal by Jose Cunha! Sendim. p. 258. 
12. Constitution of Republic of Poland of April 2, /997 (Dziennik Ustaw No. 78, item 483), Art. 68, 
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often contain general prov1s1ons on health protection, preservation of 

health, equal access to health care services and good, hygienic and safe 

working conditions, which. are indirectly linked to environment and 

health issues. Poland's new constitution makes a direCt link between 

health and environment by placing an obligation on the public 

authorities with the following statement: "Public authorities shall ... 

prevent the negative health consequences of the degradation of the 

environment." 13 Although there are not many reported cases in which 

these basic rights have been used in the courts, the link between 

environment and health 1s increasingly recognised in the countries 

surveyed. Most of the cases known to date were only indirectly linked 

with health damages caused by environmental activities and were aimed 

at preventing some kind of degradation in the environment or nature 

which might have negative short- or long-term impacts on health. For 

example, one case is related to the prevention of excessive. cutting and, 

devastation of small forests in Hungary by the new owners. This was not 

duly covered by the adopted Law on the Privatisation of Small Forests in 

1995. The Constitutional Court declared the law unconstitutional and 

proposed amendments. In another case, citizens and NGOs were given 

legal standing - on the basis of their constitutional rights to healthy 

environment and in recognition of their interest in preventing actions 

potentially damaging the environment which might also damage health- · 

to participate in a decision on a development plan of a small business 

and manufacturing zone in the hinterland of Lake Bled. Many such 

constitutional provisions could be used in the future for asserting similar 

basic rights for matters specific to environment and health. 

In Italy, for example, the recent jurisprudence of courts, including 

the Constitutional Court, acknowledges the existence of a personal right 

to health as a subjective right, which is fully "justiciable" and has linked 

section .f. 
\3. See more in Access to Justice section, p. 37-43. 
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it with environment in a few cases. According to the Constitutional 

Court, "the right to health has to be included among the subjeclive rights 

directly protected by the Constitution" (Constitutional Court judgment 

No. 88/1979, Italian report). Building on this general legal basis, the 

High Court of Cassation affirmed the existence of a specific right to a 

healthy environment in judgment No. 5172/79. 14 The High Court 

declared that health protection "assumes a social and security content, 

and therefore the right to health, rather (and more) than a mere right to 

life and physical safety, becomes a right to a healthy environment." In 

addition, the High Court also had an influence on the development of the 

term "unbearable emission (to one's property)" (ex art. 844), which has 

been used in actions against damaging activities. Although, this article 

links actions with property, it has been newly interpreted as a basis for 

giving more attention to a healthy environment.l5 

In a few other countries, provisions exist that could also be used to 

make such a link. The Irish common law contains a notion of "right to 

bodily integrity," which might be interpreted in a "general environmental 

light."16 In the German constitution, there is a basic right vested "in 

anybody to life and freedom from physical harm," which might give a 

protection from encroachment by state authority action, though this does 

not entitle individuals to a healthy environment. 17 The UK does not have 

a written constitution. 

The UN ECE Convention on Access to Information, Public 

Participation in Decision-making and Access to Justice in Environmental 

Matters adopted ih Aarhus in June 25, 1998 is the first international 

legal instrument which bases the access to ·information, public 

14. Access to 11!/0rmation, Public Participation in Decision-making.: .. " 
Cou/lll)' Report on ireland by David Meehan, p. 183 

15. Access to Information, Public Participation in Decision-making. ... " 
Count!)' Report on Gem1~ny by Monika T. Neumann. p. 167. 

16. Access to Information, Public Participation in Decision-making. ... " 
Country Report on Germany by Monika T. Neumann. p. 167. 

17. Rural Litigation & Entitlement Kendra, Dehradoon- Vs- State of U. P. 
AIR. 1991 SC 2216 
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participation and access to justice rights provided by the convention on 

"the right of every person of present and future generations to live in an 

environment adequate to hi~ or her health and well-being." The Aarhus 

Convention thus makes an obvious and strong link between individual 

rights and environmental well-being, which is also relevant from the 

environment and health point of view. It also includes a general 

obligation for the parties "to guarantee access to information, public 

participation in decision-making and access to justice in environmental 

matters" in order to contribute to the protection of this right. 18 In doing 

so, it sets a new precedent in international environmental legislation. 

2. INDIAN FRAMEWORK 

CONSTITUTIONAL AND LEGAL PROVISIONS 

The obligation of the State to ensure the creation and the sustaining of 

conditions congenial to good health is cast by the Constitutional 

directives contained in Articles 39(e) (D, 42 and 47 in part IV of the 

Constitution of India. The has to direct its policy towards securing that 

health and strength of workers, men and women, and the t~nder age of 

children are not abused and that citizens are not forced by economic 

necessity to enter avocations unsuited to their age or strength (Article 

39(e)) and that children are given opportunities and facilities to develop 

in a healthy manner and in conditions of freedom and dignity and that 

childhood and youth are protected against exploitation and against moral 

and material abandonment. {Article 39(f)). The State is required to make 

provision for just and humane conditions of work and for maternity 

benefit (Article 42). It is the primary duty of the State to endeavor the 

raising of the level of nutrition and standard of living of its people and . 
improvement of public health and to bring about prohibition of the 

consumption, except for medicinal purposes of intoxicating drinks and of 

drugs, which are injurious to health. (Article 47). Protection and 

18 . Francis Coralie vs. Union Territory of Delhi 
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improvement of environment is also made one of the cardinal duties of 

the State. Article 48 A).'The State legislature is under entry 6 of the State 

List contained in the Seven~h Schedule to the Constitution, empowered 

to make laws with respect to public health and sanitation, hospitals and 

dispensaries. Both the Centre and the States have power to legislate in 

the matters of social security and social insurance, mediCal professions, 

and, prevention of the extension from one State to another of infections 

or :contagious disease~ or pests affecting man, animals or plants, by 

entries 23, 26 and 29 respectively contained in the concurrent list of the 

Seventh Schedule.· 

The definition of 'environment' in India does not include only. the 

. concept of sustainable development but also air and water pollution, 

preservation of forests and wildlife, noise pollution and even the 

protection of our ancient, monuments, which are undergoing severe 

stress due to urbanization and consequent environmental pollution. 

Community resources -such as tanks, ponds, etc. have· now been 

articulated by the. Supreme Court for inclusion in the concept of 

environment, considering that they all affect the quality and enjoyment of 

our life. 

The framers of the· constitution were· silent on th.e issue of 

environmental protection .. In the original constitution no specific 

provision was made on the protection of the environment except Article 

4 7and 49. Article 4 7 states that the state shall regard the raising of the 

level of nutrition and the standard of living. of its people and the 

environment of public health as among its primary duties and, in 

particular, the state shall endeavor to bring about prohibition of the

consumption except for medical purposes for intoxicating drinks and of 

drugs which are injurious to hea1th. 
, 

·For raising the level of nutrition and improving public health it is 

obligatory that the State should provide pollution_ free environment. 

Article 49 envisages the protection of historical monuments. It provides 
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that it shall be the obligation of the State to protect every monument or 

place or object of artistic or historical interest, declared by or under law 

made -by Parliament to be national importance from spoliation, 

disfigurement, destruction, removal, disposal or export as the case may 

be. 

This Article makes it obligatory on the part of State to control the 

environmental pollution affecting the durability of these historical 

monuments. The Constitution (Forty Second Amendment) Act 1976 

explicitly incorporated environmental protection and improvement as 

part of State policy through the insertion of Article 48A. Article 51A (g) 

imposed a similar. responsibility on every citizen to protect and improve . 

the natural environment including forests, lakes, rivers, and wildlife and 

to have compassion for all living creatures. In reality, the foundation of 

the jurisprudence of environment was laid down by the 42nd amendment 

and now the State and citizens are under a fundamental obligation to 

protect the environment. 

Reference to the environment has been made in the Directive 

Principles of State Policy as well as the Fundamental Rights. But 

nowhere in the constitution the definition and concept of the term 

'environment' has been .given. The constitutional provisions are backed 

by a number of laws - Acts, Rules, and Notifications. The Environment 

Protection Act, 1986 came into force soon after the Bhopal Gas Tragedy 

and is considered umbrella legislation as it fills many gaps in the existing 

laws. Thereafter a large number of laws came into existence as the 

problems began arising, for example, Handling and Management of 

Hazardous Waste Rules in 1989. 

This is well illustrated by the cases that have come before the 

Supreme Court, in particular in relation to the broad meaning given to 

the Right to Life under Article 21 of the Constitution. The right to life has 

been used in a diversified manner in India. It includes, inter alia, the 

right to survive as a species, quality of life, the right to live with dignity 
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and the right to livelihood. Article 21 of the Indian Constitution states 

that no person shall be· deprived of his. life or personal liberty except 

according to procedures est~blished by law. 

· Rural Litigation and Entitlement Kendra, Dehradoon, v. State of U.P.l9 

was one of the earliest cases where the Supreme Court dealt with issues 

relating to environment and ecological balance. The expanded concept of 

the right to life under the Indian Constitution was further elaborated on 

in Francis Coralie Mullin v. Union Territory of Delhi2° where the Supreme 

Court set out a list of positive obligations on the State, as part of its duty 

correlative to the right to life. The importance of this case lies in the 

willingness on the part of the Court to be assertive in adopting an 

expanded understanding of human rights. It is .only through such an 

. understanding that claims involving the environment 9an be 

accommodated within the broad rubric of human rights. The link 

between environmental quality and the right to life was further addressed 

by a constitution bench of the Supreme Court iri the Charan LalSahu.21 

Similarly, in Subash Kumar,22 the Court observed that 'right to. life 

guaranteed by article 21 includes the right of enjoyment of pollution-free 

water and air for full enjoyment of life.' Through this case, the Court 

recognised. the right to a wholesome environment' as part of the 

fundamental right to life. This case also indicated that the municipalities 

and a large number of other concerned governmental ageJ}cies could no 

longer rest content with unimplemented measures for the abatement and 

prevention of pollution. They may be compelled to take positive measures 

to improve the environment. 

The Supreme Court has used the right to life as a basis for 

emphasizing the need to take drastic steps to combat air and water 

19. Charan La/ Sahu v. Union of India AIR 1990 SC 1480. 
20 . Subhash Kumar v. State of Bihar, AIR 1991 SC 420 
21 . M.C. Mehta v. Union of india, (1996) 4 SCC 351. 
22. Rural Litigation and Entitlement Kendra v. State ofU.P; AIR 1991 

sc 2216. 
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pollution. It has direct~d the closure or relocation of industries and 

ordered that evacuated land be used for the needs of the community .. ,23 

The courts have taken a serious view of unscientific and uncontrolled . . \ 

quarrying and mining,24 issued orders for the maintenance of ecology 

around coastal areas,2s shifting of hazardous and heavy industries26 and 

in restraining tanneries from discharging effluents. 27 

Another expansion of the right to life is the right to livelihood 

(article 41), which is a directive principle of state policy. This extension 

can check gover:t:1ment actions in relation to an environmental impact 

that has threatened to dislocate the poor and disrupt their lifestyles. A 

strong connection between the right to livelihood and the right to life in 

the context of environmental rights has thus been established over the 

years. Especially in the context of the rights of indigenous people being 

evicted by development projects, the Court has been guided by the 

positive obligations contained in article 48Aand 51A(g), and has ordered 

' adequate compensation and rehabilitation of the evictees. 

The right to life -approach to environment not only imply the 

absence of polluted environment, but also the quality of the environment 

by enumerating justifiable entitlements such as clean river and lakes, 

coastal resource- zone, afforestration, preser-Vation of wetland, healthy 

growth of wild life, and ornithology.28 Matters involving the degradation 

of the environment have often come to the Court in the form of petitions 

filed in the public interest. This mode of litigation has gained momentum 

23. MC. Mehta v. Union of India, (1996) 4 SCC 351. 
24. Rural Litigation and Entitlement Kendra v. State ofU.P, AIR 1991 

sc 2216. 
25. Indian Council for Enviro-Legal Action v. Union of1ndia (Coastal 

Protection Case), (1996) 5 sec 281 
26. M.G_.Mehta v. Union of India, (1996) 4 SCC 750. 
27. M.C.Mehta v. Union of india (Ganga Water Pollution Case), AIR 1988 

sc 1037 
28. Nomani Z M '"Enviro- Constitutional Ethos in Right-Duty Discourse: 

' . ' 

Towards the Creation of an Equitable and Sustainable Socio-:--legal 
Order" IJEL- 1 2000. 
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due ,:to the lenient view adopted by the Court towards concepts such as 

locus standi and the 'proof of injury' app:r~oach of common law. This h~s 

facilitated espousal of the cl?-ims of those who would have otherwise gone 

unrepresented. It is interesting to note that, unlike Indian courts, the 

Bangladeshi and Pakistani courts apply an 'aggrieved person' test, which 

means a right or recognised interest that is direct and personal to the 

complainant. 

Thus in common parlance, environment means physical 

surroundings.29 The definition given in the en~ironment (Protection) Act 

1986 an inclusive one and it places no limits as to its dimensions. The 

Rajasthan High Court in Vijay Singh Punia vs. RSBPCWP so illustrated 

that: 

"The concept of inter-relationship and inter-dependency which exist 

between human beings nature and other life forms is the essence of 

wellbeing of the human race. To illustrate the point One may give the 

example of a lonely earthworm. It works for human beings. It enriches 

the soil and makes it fertile for them to reap the benefit." 

Thus within the ambit of environment hygienic atmosphere and 

ecological balance should be brought. It is the duty of citizens and the 

State to maintain hygienic .environment. The Supreme Court in K.M. 

Chinnappa Vs Union of India31 laid down that enjoyment of life and its 

attainment including their right to life with human dignity encompasses 

within its ambit, the protection and preservation of environment, 

ecological balance free from pollution of air and water, sanitation without' 

which life can not be enjoyed. Ant contra act or action ·would cause 

environmental pollution. 

An integral part of right to life is a hygienic· environment. Without a 

29. P. Lee/akrishna, 'ASIL. 221, 2003. 
30. AIR 2003 Raj 26. 
31. AIR 2003·SC 724. 
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humane and healthy epvironment it would not be possible to live a 

healthy life. The Supreme Court in State of MP vs. Kedia Leather and 

Liquor Ltd.32 reiterated tha~ specific laws of pollution do not impliedly 

repeal the laws-of nuisance under section 133 of the Criminal Procedure 

Code. 

II. ENVIRONMENTAL LEGISLATIONS IN INDIA 

1. General 

1986 - The Environment (Protection) Act authorizes· the central 

government to protect and improve environmental quality,_ control and 

reduce pollution from all sources, and prohibit or restrict the setting 

and/ or operation of any industrial facility on environmental grounds. It 

contained a stringent mechanism to control environmental pollution. But 

absence of effective political will to enforce the provisions of the Act is the 

cause of not achieving the objectives of the Act. 

1986 - ,The Environment (Protection) Rules lay down procedures f?r 

setting standards of emission or discharge of environmental pollutants. 

1989 - The objective of Hazardous Waste (Management and 

Handling) Rules is to control the generation, collection, treatment, 

import, storage, and handling of hazardous waste. 

1989 - The Manufacture, Storage, and Import of Hazardous Rules 

define the terms used in this context, and sets up an authority to 

inspect, once a year, the industrial activity connected with hazardous 

chemicals and isolated storage facilities. 

1989 - The Manufacture, Use, Import, Export, and Storage of 

hazardous Micro-organisms/ Genetically Engineered Organisms or 

32 . 20o3 7 sec 389. 
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Cells Rules were introduced with a view to protect the environment, 

. nature, and health, in connection with the application of gene technology 

and microorganisms. 

1991 - The Public Liability Insurance Act and Rules and 

~end.ment, 1992 was drawn up to provide for public liability 
' 

insurance for the purpose of providing immediate relief to the persons 

affected by accident while handling any hazardous substance. 

1995 -The National Environmental Tribunal Act has be~n created to 

award compensation for damages to persons, property, and the 

environment arising from any activity involving hazardous substances. 

1997 - The National Environment Appellate Authority Act has been 

created to hear appeals with respect to restrictions of areas in which 

classes of industries etc. are carried out or prescribed subject to certain 

safeguards under the EPA. 

1998 - The Biomedical waste (Management and Handling) Rules is a 

legal binding on the health care institutions to streamline the process of 

proper handling of hospital waste such as segregation, disposal, 

collection, and treatment. 

1999- The Environment (Sitting for Industrial Projects) Rules, 1999 

lay down detailed provisions relating to areas to be avoided for sitting of 

industries, precautionary measures to be taken for site selecting as also 

the aspects of environmental protection which should. have been 

incorporated during the implementation of the industrial development 

projects. 

2000 - The · Municipal Solid Wastes (Management and Handling) 

Rules, 2000 apply to every municipal authority responsible for the 
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collection, segregation, storage, transportation, processing, and disposal 

of municipal solid wastes. 

2000 - The Ozone Depleting Substances (Regulation and Control) 

Rule~, h~ve been lEiid down for the regulation of production and 

consumption of ozone depleting substances. 

2001 - The Batteries (Management and Handling) Rules, 2001 rules 

shall apply to every manufacturer, importer, re-conditioner, assembler, 

dealer, auctioneer, consumer, and bulk consumer involved in the 

manufacture, processing, sale, purchase, and use of batteries or 

components so as to. regulate and ensure the environmentally safe 

disposal of used batteries. 

2002 - The Noise Pollution (Regulation and Control) (Amendment) 

Rules lay down such terms and conditions as are necessary to reduce 

noise pollution, permit use of loud speakers or public address systems 

during night hours (between 10:00 p.m. to 12:00 midnight) on or during 

any cultural or religious festive occasion 

2002 - The Biological Diversity Act 1s an act to provide for the 

conservation of biological diversity, sustainable use of its components, 

and fair and equitable sharing of the benefits arising out of the use of 

biological resources and knowledge associated with it 

2. Forest and wildlife 

1927 - The Indian Forest Act and Amendment, 1984, is one of the 

many surviving colonial statutes. It was enacted to 'consolidate the law 

related to for~st, the transit of forest producy, and the· duty leviable on 

timber and other forest produce'. 
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1972 - The Wildlife Protection Act,· Rules 1973 and Amendment 

1991 provides for the protection of birds and animals and for all matters 

that are connected to it wh~ther it be their habitat or the waterhole or 

the forests that sustain them. The Act was passed at the request of 11 

states and intended to provide a comprehensive national legal framework 

for wildlif~ protection. There are two conservation strategies under the 

Act - first, specified endangered species are protected regardless of 

location. Secondly, all species are protected in specified areas. 

1980 - The Forest (Conservation) Act and Rules, 1981, provides for 

the protection of and the conservation of the forests. 

3. Water 

1882- The Easement Act allows private rights to usea resource that·is, 

groundwater, by viewing it as an attachment to the land. It also states 

that all surface water belongs to the state and is a state property. 

1897 - The Indian Fisheries Act establishes two sets of penal offences 

whereby the government can sue any person who uses dynami:te or other 

explosive substance in any way (whether coastal or inland) with intent to 

c_atch or destroy any fish or poisonous fish in order to kill. 

1956 - The River Boards Act e'nables the states to enroll the central 

government in setting up an Advisory River Board to resolve issues in 

inter-state cooperation. 

1970 - The Merchant Shipping Act a1ms to deal with waste ansmg 

from ships along the coastal areas within a specified radius. 

1974 - The Water (Prevention and Cont~ol of Pollution) Act 

.establishes an institutional structure for preventing and abating water· 

pollution. It establishes standards for water quality and effluent. 
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Polluting industries must seek permission to discharge waste into 

effluent bodies. 

The CPCB (Central PollutioD- Control Board) was constituted under this 

act. 

19.77 - The Water (Prevention and Control of Pollution) Cess Act 

provides for the levy and collection of cess or fees .on water consuming 

industries and local authorities. 

1978 - The Water (Prevention and Control 'of Pollution) Cess Rules 

contains the standard definitions and indicate the kind of and location of 

meters that every consumer of water is required to afflX. 

1991 - The Coastal Regulation Zone Notification puts regulations on 

various activities, including construction, are regulated. It gives some 

protection to the backwaters and estuaries. 

4. Air 

1948 - The Factories Act and Amendment in 1987 was the first to 

express concern for the working environment of the workers. The 

amendment of 1987 has sharpened its environmental focus and 

expanded its application to hazardous processes. 

1981 - The Air· (Prevention and Control of Pollution) Act provides for 

the control and abatement of air pollution. It entrusts the power of 

enforcing this act to the CPCB. 

1982 - The Air (Prevention and Control of Pollution) Rules defines the 

procedures of the meetings of the Boards and the powers entrusted to 

them. 

1982- The Atomic Energy Act deals with the radioactive waste. 
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1987 - The Air (Prevention and Control of Pollution) Amendment Act 

empowers the central and state pollution control boards to meet with 

grave emergencies of air poll:ution. 

1988- The Motor Vehicles Act states that all hazardous waste is to be 

properly packaged, labeled, and transported33 

The United Nations has defined human rights to mean generally as 

"those rights, which are inherent in our nature and without which we 

can not live as human beings. Section 2(d) of the protection of Human 
' 

Rights Act, 1993 has defined the human rights to mean the rights 

relating to life, liberty, equality and dignity of the individual guaranteed 

under the Constitution or embodied in the international covenants and 

enforceable by the courts in India. In 1948, the. United Nations through 

its Declaration of Human Rights affirmed the basic principle that a 

mentally ill person should at all times be treated with hui?anity and 

respect for the inherent dignity of the person. Every person with a mental 

illness should have the right to exercise all civil, political, social arid 

cultural rights. The Declaration of the Rights of the disable, which 

includes person with mental illness, was adopted by the United Nations 

in 1975. 

Article 12 of the International Covenant on Economic, Social and 

Cultural Rights, 1966 also provides "that' the state parties to the present 

Covenant recognize the rights of everyone to the enjoyment of highest 

attainable standards of physical and mental health. As far as women 

mentally ill patients are concerned, Article 12 of the Convention on the 

Elimination of all forms of discrimination against women provides that 

state parties shall take all appropriate measures to eliminate 

discrimination against women in the field of health. In the area of 

33. httpllwww.envfor.ac.in 
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'providing access to free medical services to mentally ill patients Article 

19 of 969 Declaration on Social progress and Development could be 

relied upon, which calls for. the provision of free health services of the 

whole population and of adequate preventive and· curative facilities and 

welfare medical services accessible to all. 

In a wider sense environment embraces all forms of life in this 

planet. Environmental protection is confined to control of pollution by 

hazardous products, gases and effluents that are bye-product of 

industrialization. Environmental law involves conservation and 

sustainable use of natural resources by the present and future 

generation. Environmental law also governs the inter-relationship 

between natural resources and all human and other living creatures 

including natural environment, namely physical conditions of land, air 

and water and human environment namely health, social environment 

·and other man made environment. In a case34 the Rajasthan High Court 

illustrated that 'the concept of inter-relationship which exist between 

human being, nature and other form of life is the essence of well being of 

human race. To illustrate the point, one may give the example of a lonely 

earthworm. It works for human beings. It enriches the soil and makes it 

fertile for them to reap the benefit.' Therefore, environmental law involves 

management of environment and the strategies for tackling the problems 

affecting t4e environment. 

Right to a decent and healthful environment is guaranteed under 

domestic constitution by executive pronouncements a:pd laws like 

Thailand, Indonesia, Singapore, and Philippines. In the United States 

some of the States already recognized the right to a healthful 

environment but not by the Federal Constitution. 

34 . AIR 2003 Raj 286. 
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Some established norms of International Environmental Law which are 

already accepted by the world community including India are as follows:-

1. Nations have the sovereign right to exploit their natural resources 

in '. pursuant to their own environmental policy and the 

responsibility to ensure that activities within their jurisdiction or 

control do not cause damage to the environment of other States or 

of areas beyond the limit of national jurisdiction. 

2. Notification and consultation by the State which want to undertake 

an operation likely to harm neighboring country's environment. For 

example construction of power plant which may impair the quality 

of air or water of the States situated in the down stream. 

3. Over and above the duty to notify and consult, a relative new norm 

has emerged whereby the States are expected to monitor and 

assess specific environmental condition domestically and disclose 

these conditions in a report to an international agency to collect 

and publicize such information. 

4. Another emerging norm is the guarantee· in the domestic 

constitutions, laws or executive pronouncements the citizens right 

to a clean and healthful environment. In the United State, this right 

has been guaranteed by few states but not by the Federal 
,-

Government. 

5. The polluter pay principle means the polluter should internalize the 

cost of their pollution, control it at its source, and pay for its effect, 

including the remedial and clean up cost rather than_ forcing other 

states or future generation to pay for it. 

6. Precautionary principle is a new norm i.e. the duty to foresee and 

assess environmental risk, and to give warning to victims of such 

risk to behave in such a way that prevent or mitigate such risk. 

7. Environmental Impact Assessment is another accepted norm, which 

maintains a balance between economic benefit and environmental 
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cost. Before a project is undertaken its economic benefit and 

environmental cost must be compared, if economic benefit exceeds 

environmental cost the project can be taken, other wise not. 

8. To invite the input of NGOs is another recent norm, which ensures 

that the people who are likely to be affected by environmental 

accords will have a major role in monitoring and implementing the 

accord. 

9. Sustainable Development is a widely accepted international 

principle which m.eans using n.atural resources in a manner which 

does not exceed their natural capacity for regeneration and using

them in a manner which ensures the preservation of the species 

and ecosystem for the benefit of future generation. 

10. Intergenerational Equality is one of the newest inter national norm. 

It is similar to sustainable development. If present generation 

continues to consume and deplete resources at unreasonable rate, 

future generation will suffer environmental and econom1c 

consequences. Therefore we must undertake to pass on to future 

generation. 

11. Common heritage of mankind is yet another which must be share 

by all nations. United Nations Conference on the Law of Sea 1982 

articulated this norm. Deep seabed is part of this principle. 

12~ Common but differentiated responsibility with regard to global 

environmental concern such as global climate change or ozone 

layer depletion, all nations have a shared responsibility but richer 

nations are better able to take the financial and technological 

measures necessary to shoulder the responsibility. 
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CHAPTER- 4 

SCOPE OF THE RIGHT 

. 
. "In any organised society, right to live as a human being is not ensured by 

;Ti.eeting only the animal needs of man. It is secured only when he is 

assured of all facilities to develop himself and is freed from restrictions 

which inhibit his growth. All human rights are designed to achieve this 

object. Right to live guarantee in any civilised society implies the right to 

food, water, decent environment, education, medical care, and shelter. 

These are basic human rights known to any civilised society." 

The Supreme Court of India 

Right is an interest recognized and protected by a rule of law. A 

particular interest must be recognized and protected by law in order to 

treat it as a right. Right to environment as a human right extends over 

all human being irrespective of cast, color and gender including 

prisoners, workers, disabled and mentally ill persons. About the right to 

.· environment of other creatures like animals flora and fauna aquatic life, 

a brief discussion has been made in this chapter. What are various 

components of rights that covered under the right to environment has 

also been discussed. Authorities which can violate the right to 

environment and the ways and means by which right to environment 

can be violated are also discussed. 

Right also requires remedy which 1s for the enforcement of the 

right. For effective enforcement of a right it becomes necessary to provide 

for an effective remedy. Therefore, in case of violation of the right to 

environment what kinds of remedies are available, a brief reference 

·thereof has been made in this chapter. Every right has to. operate within 

certain limitation. An attempt has also been made to delineate and 

prescribe the limits within which the right to environment should 
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operate. 

The African Charter on Human and People's Rights 1981 proclaims 
' ' 

in Article 24.(1) that a right to 'a general satisfactory environment 

favourable to their development.' In fact, the Final Report of the Special 

Reporter ·on Prevention of Discrimination and Protection of Minorit{esl 

listed more than 15 rights relative to environmental quality. Some of 

these include the right to freedom from pollution, environmental. 

degradation and activities which threaten life, health or livelihood, 

. protection and preservation of the air, soil, water, flora and fauna; 

Healthy food and water; a safe and healthy working environment. 

In The Constitution of Bangladesh, there is no explicit provision for 

the right to healthy environment neither in the directive principles nor in 

the fundamental right. Article 31 only states that every citizen has the 
JJ 

right to protection from 'action detrimental to the life liberty, body, 

reputation, or property', unless these are taken in accordance with law. 

To enjoy the protection of the law, and to be treated in accordance with 

law, every citizen, wherever he may be, and of every other person for the 

time being within Bangladesh, and in particular no action detrimental to 

the life, liberty, body, reputation or property of any person shall be taken 

except in accordance with law. It added that the citizens and the 

residents of Bangladesh have the inalienable right to be treated in 

accordance with law. If these rights ar_e taken away, compensation must 

be paid. In 1994, a public interest litigation2 the Supreme Court agreed 

with the argument presented by the petitioner that the constitutional 

'right to life' does extend to include right to a safe and healthy 

environment. 

1. U.N. Doc. E/CN4/Sub.2/ 1994/9 (1994). 
2. Dr. M. Farooque v. Secretary, Ministry of Communication, Government ofthe People's Republic of 

Bangladesh and 12 Others (Unreported). The case involved a petition against various ministries 
and other authorities for not fulfilling their statutory duties to mitigate air and noise pollution 
caused by motor vehicles in the city of Dhaka 
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Article 9 of the Constitution of Pakistan states that "no person shall be 
. . 

deprived of life or liberty saves in accordance with the law." In Shehla 

Zia vs. WAPDA3 the petition~r questioned whether, under article 9 .of the 

Constitution, citizens were entitled to protection of law from being

exposed to hazards of electro-magnetic field or any other such hazards 

which may be due to installation and construction of any grid station, 

any factory, power station or such like installations. The Supreme Court 

decided that Article 9 included all such amenities and facilities, which a 

person born in a free country is entitled to enjoy with dignity, legally and 

constitutionally. It includes, inter alias, the right to survive as a species, 

quality of life, the right to live with dignity and the right to livelihood. 

Right to unpolluted environment and protection and preservation of 

nature's gift has been conceded under Article 21 of the constitution of 

India. This right includes a variety of many .other rights such as 

protection of flora and fauna, unpolluted air, protection from noise, air 
. . 

and water pollution, and maintenance of ecological balance. At least 20 

cases are decided in India which either direc~ly or indirectly recognised 

that . right to environment was included under Article· 21of the 

constitution. 4 

I. Traditional Rights of Tribal People:-

The rig~ts of traditional tribal communities have been at the centre of 

many struggles with the State. But it's. another story when within the 

3. PLD 1994 SC 693. 
4. See, T. Damodara Rao, us. S.O. Municipal Corporation, Hydrabad AIR 1987 AP 171, Narmada 

bachao Andolan Vs. Union of India 2000 10 SCC 664, AP Pollution Control Board us. M. V. 
Naydu AIR 1999 Sc 8.12, M.G. Mehta Vs. Union of India (1997) 3 SCC 388 & 715, (1997) 2 
SCC 411, AIR 1997 Sc 811, (1996) 8 SCC 462, {1996) 4 SCC 750, RLEK Dehradoon us. State 
of UP AiR 1990 SC 2060/2062, Subhash Kumar us. State of Bihar AIR 1991 SC 420, Virendra 
Gaur us. State of Haryana, (1995) 4SCC 750. Indian Council fpr enuiro-legal action Vs. Union of 
India (1996} 3 SCC 212, 1996 5 SCC 281, Vellore Citizens Welfare Forum us. Union of India 

· (1996) 5 SCC 647, F. B Taraporawala us. Bayer India Ltd. 1996 6 SCC 58, Jagannath us. 
Union of India AIR 1997 SC 811, Animal and Environmental Legal Defence Fr,lnd us. Union of • 
India AIR 1997 SC 1071, TN Godauarman us Union of India AIR 1997 SC 1228, MC Mehta us. 
Kamal Nath 1997 1 SCC 388. 
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State machinery itself there are disagreements on the issue how 

communities ought to control forest resources. The Government of India, 

Ministry of Tribal Affairs .(MoTA) mooted a draft Scheduled Tribes 

(Recognition of Forest Rights) Bill 2005 that was cleared by the Law 

Ministry in April 2005. The bill has been stalled by opposition from the 

Ministry of Environment and Forests (MoEF) on the ground that it will be 

detrimental to safeguarding the forests and wildlife that thrives in them. 

The aim of the Bill is to undo the legacy of discounting the time

honoured use and preservation of forest resources by tribals that has 

pervaded since colonial times. By recognising the rights of the forest

dwelling tribals, the bill seeks to protect· them from being branded as 

"encroachers" and safeguard them against forced evictions. The Bill 

acknowledges 12 specific heritable but not alienable non-transferable 

"forest rights" of tribals in forest villages for "bonafide livelihood needs". 

The conditions for vesting such rights include a limit of up to 2.5 

hectares of land per family which must have been in occupation prior to 

25 October, 1980, the date on which the Forest (Conservation) Act came 

into force. The list of these rights include: 

1. Right to live in the forest under the individual or common occupation 

for habitation or for self-cultivation for livelihood 

2. Right to access, use or dispose of minor forest produce 

3. Rights of entitlement such as grazing and traditional seasonal 

resource access 

4. Rights for conversion of leases or grants issued by any local authority 

or any state government on forest lands to titles· 

101 



5. Right to protect, regenerate or conserve or manage any community 

forest resource which they have been traditionally protecting and 

conserving. 

Question~ are being asked as to why only "scheduled" tribes are to be 

granted forest rights? The simple answer is that MoTA was established 

as an independent ministry in 1999 to. deal specifically with scheduled 

tribes. The criteria for designating a tribe as "scheduled" include having 

'primitive' traits, dwelling in geographical isolation, having a distinct 

culture, being shy of contact with the outside world. and being 

economically 'backward'. There are more than 600 officially listed 

scheduled tribes in the country,, comprising less than 10% of the 

country's total population and with little over 2% believed to be dwelling 

in forests. There is a view that once the Bill is passed, this itself would 

provide the basis for the extension of the rights to other forest dwellers. 

There are also deep divisions between conservationists and tribal 

activists. The pro-tribals lobby argues that it is large developmental 

projects- such as large dams, power plants and mining activities- that 

need to be checked, rather than the forceful eviction of traditional forest

dependent communities to save the forests. Several groups contend that 

it is not tribals who are bringing in commercial activities into forests, but 

external commercial pressures that are degrading the forest resources 

and thereby eroding the traditional lifestyles of tribal communities. 

Meanwhile the more radical green groups warn against the land mafia 

misusing the provisions of the proposed law into conning unsuspecting 

tribals vested with land rights to part with their land in prime forest 

areas. They also fear that the proposed legal provision allowing for the 

"sale of forest-based products for their household needs", would 

translate into large-scale commercialisation of forest resources. 
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Apart from the practical problems in implementing the Bill='and working 

out its relationship with other conservation laws, there are certain 

problems within the text tl:J.at would need to be addressed. There are 

several measures built into the Bill for conservation, but there remains a 

lack of clarity on what prevails in the event of such "rights" causing loss 

of wildlife, forest or biodiversity. For instance, if the collection of a 

medicinal plant becomes threatened, would the law restrict it? There is a 

penalty for unsustainable use, but who and how determines what is 

"unsustainable"? And would such collections be permitted in national 

parks or sanctuaries? 

The neglected issue of traditional knowledge warrants more 

attention. Amongst the "forest rights" that the Tribal Bill seeks to grant is 

the right to access to biodiversity and community rights to intellectual 

property and traditional knowledge related to· forest biodiversity and 

cultural diversity. The approach to these rights appears to be in harmony 

with the Government of India's official pro-IPR policy, and is supported 

rather than contested by the various Ministries involved. The pro-IPR 

approach is clear in the draft National Tribal Policy 2 which is currently 

being revised. It state~ that the preservation and promotion of traditional 

wisdom is recommended through documentation of such traditional 

knowledge and its "transfer" to non-tribal areas. The policy encouraged 

documenting and patenting tribal traditional Medicine. In the context of 

health, the National Policy mandates: 

1. Strengthening the allopathic system of medicine in tribal areas. 

2. Validating identified tribal remedies (folk claims) used in different 

tribal areas 

3. Encouraging, documenting and patenting tribals' traditional 

medicines 
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Biodiversity-based traditional knowledge can not exist without the 

resources on which it is based. Such systems of knowledge would not 

grow from a document but. by a symbiosis of people and plants. What 

needs to be protected is the collective intellectual heritage of 
., 

communities. This ·is different from advocating for a community to be 

made a legal entity for grant of a patent or other IPR, which implies the 

commodification of their knowledge. Conservation by the people can be 

made possible only if communities are given a stake in conserving. But 

in the context of traditional knowledge, IPR is not a helpful incentive to 

conserve knowledge. 

There is doubt about the Bill being cleared in its present form. The 

Prime Minister's Office has asked the MoTA to reword its original Bill to 

reflect conservation concerns, while asking the MoEF not to push its 

rival "alternative draft". Hopefully in the end the tribals in the forest who 

are largely oblivious to these ongoing discussions will be more righted 

than wronged. 

The government m making such a law would be fulfilling its 

electoral promise only if it facilitates the control Qf people rather than 

effecting controls. Self-governance is a critical issue for indigenous 

peoples whose systems of self-rule pre-date the modern state. The state 

must recognise this, and rights must not be dependent on the mere 

efficacy of a law drawn up today, often without the very people it 

proposes to right. 

The issue of ill~gal felling of timber in forests in India, particularly 

in the North-East Region came up for consideration before the Supreme 

Court in T. N. Godavarman Thirumulpad vs Union of Indias The Supreme 

Court has given interim directions from time to time on various issues, 

s. (1997) 2 sec 267.1 (1997) 3 sec 312. 
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including for regulating the timber trade and pricing of timber, licensing 

of wood-based industries, forest protection, management of. forests, 

action against erring official~, clarifying that minor forest produce is out 

of its purview etc. Gradually, but fortunately only for a while, illegal 

mining activity in forests was also included within the scope of the 

public interest litigation. Over a period of time more than 1000 interim 

applications have been filed in the case apart from a large number of 

contempt petitions and a massive number of interim directions have 

been issued. In December 1998, the Supreme Court lamented that many 

States have either not implemented its directions or breached them and 

in October 2002 it was observed that the tide of judicial considerations 

in environmental litigation in India symbolizes the anxiety of courts in 

finding out appropriate remedies for environmental maladies. If a 

balance sheet of this case is drawn up, the real benefit that has come 

out of this litigation over the last several years has been the setting up of 

a Central Empowered Committee, which has checked, to the extent 

possible, unlicensed sawmills and helped in regulating the trade of illegal 

timber. Apart from this, the Committee has also considerably ·assisted 

the Supreme Court in passing several orders on environment related 
., 

issues from time to time. 

In State of Himachal Pradesh Vs Umed Ram6 upholding the right of 

the people in hill areas for a suitable approach the court held that right 

to life under Article 21 embraces not only physical existence of life but 

also the quality of life and for residents of hilly areas access to road is 

access to life. 

In Samatha us. State of Andhra Pradesh7 justice Ramaswamy 

observed, 

"The tribal have fundamental right to social and economic 

6. (1986) sec 68./ AIR 1986 sc 847 

7. AIR1988 SC 1626 
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empowerment. As a part of right to development, democracy offered to 

them through the State regulates power of good Govemment that the 

lands in scheduled areas are preserved for social economic 

empowerment of the trials." 

II. Right against soil pollution: - The acute problem of soil pollution 

due to dumping of waste and effluents of factories, use of pesticides and 

insecticides, gases, acid rains, etc. has resulted in the destruction of 

vegetation and change in the composition of soil that makes it unfit for 

cultivation. Vegetable, egg, meet, fish, grapes, oil and cereals contain 

DDT and BHC above permissible limit. 

Bichri cases decided on soil pollution. The Chemical industries in 

Bichri village were discharging chemical wastes which rendered the soil 

unfit for cultivation. Iron-based and gypsum-based sludge if not properly 

treated, pose grave threat to Mother Earth. The court held that the 

industries are absolutely liable to compensate the harm caused by them 

to the villagers in the affected are'a, to the soil and to the underground 

water and hence they are bound to take all necessary measures to' 

remove the sludge and other pollutant lying in the affected area and also 

to defray the cost of remedial measures required to restore the soil and 

underground water sources. Section 3 and 4 of the Environment Act 

1986 confers the Central Government the power to give directions to the 

above effect. Levy of cost for remedial measures implicit in the two 

sections. 

III. Right against tobacco smoking:- It has been reported that one 

million tobacco related death take place in India every year due to 

cancer, heart disease, chronic obstructive pulmonary disease, still birth, 

lung disease, asthma, ear and eye infection etc. In K. Ramakrishna vs. 

8 .Indian Council of Enviro-legal Action vs. Union of India AIR 1996 SC 1446. 
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State of Kerala9 the court held that the tobacco smokers violate the 

fundamental right to life guaranteed under Article 21 of the constitution 

as the exposure to tobacco. smoke was slow ·prior, causing death and 

passive smoking where the judges deemed it a punishable offence under 

section 278 of the Indian Penal Code.1o The earliest specific law on 

smoke is the Bengal Smoke Nuisance Act 1905, the Bombay Smoke 

Nuisance Act 1912, 

IV. Right to cultural heritage:- the legal principles for environmental 

protection and sustainable development adopted by the world 

community stipulates that each state has a duty to ensure that the. 

environment and natural resources are conserved and used for the 

benefit of present and future generation. The purpose of the World 

Heritage Convention 1972 is to establish an effective system of collective 

protection of the cultural and natural heritage of outstanding universal . 

value. In India, Article 49·and entry 67 of list I of seventh schedule of the 

constitution, conferred a corresponding legislative power to parliament. 

Under entry 12 of the list II also the state legislature got the power to 

legislate on ancient historical monuments. Under list III, entry 40 the 

states and the center can exercise legislative power on Archeological 

sites. Apart from this every citizen has a fundamental duty under Article 

51 (A) (f), to cooperate with state and ensure that the rich and diverse 

heritage within the country is, preserved. The central laws are Ancient 

Monuments and Archeological Sites and Remains Act 1958, and the 

Antiquities and Art Treasures Act 1972, which seeks to preservation 

9. AIR 1999 Ker 385. 

10. Padma Dr., «women empowerment towards safer environment and justice" Indian 

Bar Review 28 2&3, 200 I. 
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monuments and sites of national importance and prevention of export 

and smuggling of art treasures respectively. 

Taj TrapeZium casell ~s a typical case where the Supreme Court 

recognized and that since the Taj is a World Heritage Site, the Supreme 

Court would itself monitor some issues such as air pollution, proper 

management of the Mathura refinery, construction of a hospital, a 

bypass to divert all traffic away from Agra etc. Subsequently, a 

governmental Agra Mission Management Board was constituted in 1997 

followed by the Taj Trapezium Zone Pollution (Prevention & Control) 

Authority set up in 1999, to monitor progress of the implementation of 

various schemes for protection of the Taj. In Rajiv Mankotia vs. Secretary 

to the President of India12 prevented the government of India from 

converting a part of Viceregal Lodge in Shimla constructed in 1888 in to 

a tourist hotel being a historical monument of national importance. 

The issue of protection of monuments and religious shrines from 
. . 

environmental pollution came up for consideration before the Supreme 

Court in Wasim Ahmed Sayeed vs. Union of India and Others13 To 

prevent damage to monuments, particularly the Dargah of Moinuddin. 

Chisti in Ajmer and the heritage city of FateJ:lpur Sikri, the Supreme 

Court directed the removal of shops within a certain distance from the 

monuments so that no damage is caused to them. The Kerala High Court 

examined the importance of pre-historical monuments in Niyamvedi vs. 

Government of India14 and held that pre-historical monuments needed to 

be preserved. 

V. Right arising out of environmental damages, i.e. Right to 

II. M.C.Mehta VS Union of India & otliers 1997 2 sec 353. 

12 . < 1997) 1 o sec 441. 

13. 2002 9 sec 472. 

14. Kerala High Court WA No. 1427/ 1994-B 61h Nov. 1995. 
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monetary compensation:- Right to compensation due to environmental 

catastrophe i.e. For violation of any right under Article 21 of the 

constitution, right to claim _compensation has been recognized in many 

cases. 15 Right to a healthy environment is included under Article 21 of 

the constitution and hence for violation of this right monetary 

compensation can be claimed as matter of right.l6 

VI. Right to traditional methods of environmental protection:- This 

right includes 1. Right to live in the forest under the individual or 

common occupation for habitation or for self-cultivation for livelihood. 2. 

Right to access, use or dispose of minor forest produce. Right of 

entitlement such as grazing and traditional seasonal resource access 

Rights for conversion of leases or grants .issued by any local 

authority or any state government on· forest lands to titles. Right to 

protect, regenerate or conserve or manage any community forest 

resource which they have been traditionally protecting and conserving. 

VII. Right against hazardous substances:- In M. C. Mehta vs. Union of 

India17 popularly known as Shri Ram Gas Leak Case the Supreme Court 

Observed: "an enterprise which is engaged in a hazardous or inherently 

dangerous industry which posses a potential threat to the health and 

safety of the persons working in the factory and residing in the 

surrounding areas owes an absolute and non-delegable duty to 

community to ensure that harm results to any one on account of 

hazardous or inherently dangerous nature of activity which it has 

15. V. N. Shukla, "Constitution of India" tenth edition p-180. 

16. M. C. Mehta vs. Union of India 1987 I SCC 395 

17 . M. C. Mehta us. Union of India 1987 1 SCC 395 
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undertaken 

VIII. Right to ecological balance -Ecology is the science of intricate 

web of relationship betwee~ living organisms and their living and non

living surroundings. These inter-dependence of living and non-living 

parts make up ecosystems. The stability of a particular ecosystem 

depends on its diversity. Nature has immense potentials to maintain its 

perfect ecological balance. With the growth of unplanned industrial 

development, population growth with overdependence on nature coupled 

with lust for comfortable life, the equilibrium of ecology is imbalanced. In 

Sachidananda Pandey vs. the State of West BengallB the Supreme Court 

reminded the citizen and the Government of their social obligation to 

preserve and maintain ecological balance. 

Rural Litigation and Entitlement Kendra v. State of U.P.19 was 

one of the earliest cases where the Supreme Court dealt with 

issues relating to environment and ecological balance. The 

expanded concept of the right to life· under the Indian Constitution 

was -further elaborated in Francis Coralie Mullin v. Union Territory of 

Delhi20 where the Supreme Court set out a list of positive 

obligations on the State, as part of its duty correlative to the right 

to life. 

IX. Right to pollution free water -.Of all liquids known to· man, none 

can take the importance of water in the great variety of life process. 

Many of the liquids appear similar to water but they do not have the 

combination of water that makes water unique. The relationship of water 

and man can be best explained in the constitution of human body. The 

18. AIR 1987 SC 1109. 

19. Rural Litigation & Entitlement Kendra, Dehradoon -Vs- State ofU.P. AIR, 1991 SC 2216. 

20 ... Francis Coralie Mullin us. The Administrator, Union Territory of Delhi, AIR 1981 SC 746. 
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major part of our body is water. Dehydration leads to death. A seventy 

Kg. man contains fifty Kg. of water. It is estimated that man can survive 

for. 20 days without food but starts struggling for life. in the absence of 

water only after one day.21 On this earth we ar~ fortunate enough 

because it contain more oceans, lakes, streams, and subterranean water 

than land masses.22 

Fresh water is very essential for our life. Only a small portion of 

the earth's water supply i.e. only 0.3 percent is fresh water and 

consumable and the remaining is polluted. Under section 2 ( c ) of the 

Water Act, water pollution means such contamination of water or such 

alternative of the physical, chemical or biological properties of water or 

such discharge of any sewage or industrial effluents or of any other 

liquid, gaseous or solid substance· into water (whether directly or 

indirectly)as may or is likely to create a nuisance or render such water 

harmful or injurious to public health or safety or to domestic or 

commercial, industrial, agriculture or other legitimate use or to the life 

and health to animals or plants or aquatic organism. The effect of water 

pollution on human health various water-borne diseases like cholera, 
. . 

typhoid, amoebiasis, viral hepatitis, diarrhea/ dysentery, cardiomyopath, 

gastric ulcer, paralysis etc.23 Time is perhaps not too far when good 

quality of water, particularly in thickly populated and industrialized 

areas may not be available, if not, inadequate for normal living. In 1977, 

the United Nations Water Conference passed the following unanimous 

Resolution:-

" All people, whatever their stage of development and their social and 

economic conditions, have the right to have access to drinking water 

in quantum and of a quality equal to their basic needs." 

21. Dr. S. A. K. Azad, "Water pollution and its Legal Control in India" AIR (Joumal)2001 at-310 

22. See, Sharifuddin and Z.M.Nomani, "Water Pollution and Law" Saloni Publication New Delhi 2004 p-1. 

23. /d. 
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The Supreme Court relied upon this Resolution while observing that 

water is a basic need for the survival of human beings and is a part of 

the right to life and huma? rights as enshrined in Article 21 o'r the 

Constitution. A news item had appeared in a national daily pointing out 

that the ·river Yamuna, which flows through Delhi is highly polluted. 

Nannada Bachao Andolan v. Union of India & ors, 24 

The cause of pollution is two-fold: due to discharge of domestic 

waste and industrial effluents. The quality of water before the river 

enters Delhi is not unsatisfactory, but by the time the river leaves Delhi 

after traversing a distance of 22 km., the water quality undergoes steep 

and rapid deterioration. The Supreme Court passed an order to the effect 

that pollution of the river should be stopped with effect from 1st 

November 1999. However, a report given by the Central Pollution Control 

Board (CPCB), which the Supreme Court considered in January 2000, 

showed that the. situation continued to be alarming.- The Attorney 

General was then requested to take effective steps to achieve the 'desired 

result' and in the meanwhile, industries located in Delhi were restrained 

from discharging their effluents into the river. The Supreme Court later 

looked into the matter again and found that the parameters laid down by 

the Government in respect of water quality were not being adhered to. 

The Delhi Administration was directed to file an affidavit indicating what 

steps it proposes to take to reduce the pollution level so as to ensure 

that by March 2003 no untreated sewage enters river Yamuna. As 

recently as August 2004, the matter again came up for consideration 

before the Supreme Court and it was noted that although the Court· had 

directed its attention to cleaning up the river almost a decade ago, there 

has been no improvement, but the water quality had in fact deteriorated 

24. (2000J 1 o sec 664 
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during the last about five years on a comparison of reports filed by the 

CPCB. The Supreme Court then set up a· High Powered Committee 

chaired by the Secretary, M~nistry of Urban Development and including 

several governmental authorities to monitor the situation. However, 

newspaper reports25 have since indicated that despite an expenditure of 

Rs.87 corers on what is called the Yamuna Action Plans I and II, the 

river continues to remain as dirty as it was about a decade ago and most 

people believe it to be nothing more ~than a sewer. One of the chief 

reasons for this state of affairs is that there has been no effective 

monitoring, unlike in Vehicular Pollution cases. 26 The result is that 

orders passed by the Court are not implemented and deadlines set in the 

various orders are not met. The second reason is that the focus of the 

case seems to have got partially diverted. This is clear from at least three 

orders passed by the Supreme Court which go to show that apart from 

the question of cleaning up the river Yam una and treating the matter as 

a purely environmental issue, the Supreme Court has drawri within its 

ambit the question of unauthorized construction in Delhi and the 

revision of the Unified Building Bye-laws for Delhi. It is because of such 

a lack of focus that undivided attention has not been paid to the grave 

environmental issue pending in the Court 

Subhash Kumar vs. State of Bihar27 is a landmark judgment in the 

history of evolution of the right to environment. In the instant case 

justice K.N Singh observed: 

"Right to live is a. fundamental dght under Article 21 of the 

25. Hindustan Times, The Tribune, The Times of india and The Hindu all dated 13th April2005 

26 (Vehicular Pollution Case) 

· 27 SubhashKumar-Vs- State of Bihar, AIR 1991 SC 420. 
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constitution and it includes pollution free water." 

In AP Pollution Control Board vs. M. V Naydu,-28 the Supreme Court 

Observed: 

'The right to drinking water is fundamental to life and there is a duty 

on the State under Article 21 to provide clean drinking water" 

In Surendra D Sinha vs. Union of India29 The Apex Court emphasized 

that there can be no denying of the fact that right to life guaranteed 
I 

under Article 21 of the Constitution surely include a right to clean water 

In Nannada bachao Andolan vs Union of India3o justice B.N.Kripal 

observed: 
) 

"Water is the basic need of the human being and part of right to life 

and human right as enshrined in Article 21 of the Constitution of 

India" 

In D.K Joshi vs. State of U.p3 1 and Dr. Ajay Singh Rawat vs. Union of 

India32 it was alleged that the water supplied for drinking was extremely 

polluted and unhealthy for human consumption. The writ petition was 

filed under Article32 of the constitution which only for enforcement of 

Fundamental Right. It is implied that right to water which is a 

component of environment -is considered as Fundamental Right. Various 

High Courts also passed judgments on clean water.33 

X. Right to Freedom of Trade and Occupation and environmental 

protection: - Freedom of trade and occupation may come into conflict 

with the right to protection of environment. In Basudeva Yadab vs. state 

28 Andrapradesh State Board for Prevention and Control of Water Pollution- Vs- Andrapradesh 
Rayon Ltd., AIR 1989, SC. 611. . 

29 Surendra D Sinha vs. Union of India (2003) 3 SCALE 533. 

30 Narmada Bachao Andolan vs. UO I, 2000 10 SCC 664 

31 D. K. Joshi vs. State of UP ( 1997) SCALE 181. 
32 Ajoy Singh Rawat -Vs- Union of India, (1995) 3 SCC 266. 
33 Hamid Khan vs. State of U.P AIR 1997 M.P. 191, F.K. Hussain vs. Union of India AIR 

1990 KER 321, S.K Garg vs. State of U.P, AIR 1999 All 87, Attakoya thangal vs. 
Union of India, 1990 KLT 580.) 
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of Bihar34 question arose that saw mill industry may cause illegal and 

indiscriminate felling of trees which.· is a threat to the environment. The 

Patna High Court held that ~he fundamental right to trade and business 

must be read with Articles 14, 21, 48(A) and 19(A)(g) of the constitution 

to maintain a balance. 

The Patna High Court dealt with a tyre retreading company, 

discharging carbon dioxide and polluting the environment in Rajesh 

Singh Buddhpriya vs Patna Regional Development Authorityss The Court 

stressed the fundamental duty under Article 51 (A) of the constitution to 

say that the industry was wound up the better it would be.36 To high 

light the duty . of the State, the ·Supreme Court in37 emphasized that 

Article 39 (e), 47 and 48(A) of the constitution ca~ta duty on the state to 

secure the health of the people, improve public health and protect and 

improve the environment. 

Regarding regulatory power· of the state, the question arose in M.P. 

Rambabu vs. Divisional Forest Officer38 that the state, in absence of a 

statute other' than Coastal Regulation Zone, could not regulate aqua· 

cultures in the region. The Court held .that under Article 162 of the 

constitution the state has jurisdiction to deal with all matters where it 

has legislative competence. . 

XI. Right to pollution free air: -Air is the most important component 

of biospherewithout which no living organism can survive. Pollutants in 

biosphere cause serious problem for Ilving organism. Air pollution is an 

international problem. In 1957 invited the attention of world community 

34 Basudev Yadav vs. State of Bihar AIR 2002 Pat 64. · 

35 AIR 2002 Patl35 

36 P Leelakrishna, "annual Survey of Indian Law" 2002 p310. 

37 M.C. Mehta vs. Union of india AIR 2002 SC 1696 

38 AIR 2002 AP 256 
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and a Clean Air Conference was held in London. Subsequently a major 

step was taken under the Stockholm Declaration 1972, under the 

directives of which India ~nacted the Air (Prevention and Control of 

Pollution) Act 1981. Under section 2 (b) of the Air Act, the term air 

pollution· means the presence in the atmosphere of any air pollutant. In 

the light of section 2 (a) of the Act air pollutant refers to any solid, liquid 

·or gaseous substance present in the atmosphere in such concentration 

as may be or ·tends to be injurious to human beings or other living 

creature or plant or property or environment. The effect of air pollution 

on human being is the diseases . like bronchitis, asthma, and . heart 

attach lung cancer, and various types of occupational diseases, mental 

abnormalities. Acid rain is the most noteworthy effect of air pollution on 

the atmosphere. When sulpher dioxide combined with nitrogen and 

water vapor, it results ·into acid rain resulting into destruction of 

vegetation· and damage strong structures. and buildings. Histbrical 

monuments world over are the likely victims of acid rains. 

Vehicular pollution case39 is really a great success that Government 

of India revealed that the vehicular pollution contributes 70% of the air 

pollution as compared ·to 20% in 1970. Information obtained by the 

Supreme Court during the pendency of the case shown- that air pollution 

related diseases in India include acute respiratory disease causing 12% 

of deaths, chronic obstructive pulmonary disease, lung cancer, asthma, 

tuberculosis, prenatal deaths, and cardiovascular disease and 

blindness. There has been a considerable . increase in respiratory 

diseases especially amongst children. There are nine other cities in India 

where the air quality is critical. These include Agra, Lucknow, Kanpur, 

Faridabad, Patna and Jodhpur. Taking all these factors ·into 

consideration, the Supreme Court relied on the Precautionary Principle 

and issued directions from time to time for controlling pollution to some 

39 M. C. Mehta vs. U0/1991 (2) SCC 137. (Vehicular Pollution Case 

116 



extent. Some of these directions include: 

1. Lowering of sulphur content in diesel, first to 0.50% and then to 
0.05%. 

2. Ensu~ng supply of only lead..:free petrol. 

3. Requiring the fitting of catalytic converters in vehicles. 

4. Directing the supply of pre-mix· 2T oil for lubrication of engines of 
two-wheelers and three-wheelers. 

5. Directing the phasing out of grossly polluting old vehicles. 

6. Directing the lowering of benzene content in petrol. 

7. Ensuring that new vehicles, petrol and diesel, meet Euro II 

standards. 

As a result of various orders of this kind passed by the Supreme 

Court, an authority called the Environment Pollution (Prevention & 

Control) Authority has now been set up to monitor pollution levels in 

Delhi and other cities and takes remedial steps. Strict enforcement of 

orders passed by the Supreme Court has ensured that Compressed 

Natural Gas (CNG) is int~oduced in all forms of public transport in Delhi 

including buses, taxis and auto-rickshaws. All these vehicles have been 

converted to a single fuel mode on CNG, the time frame having expired 

on 31 

March 2001. Authorities dealing with the production of CNG have 

also been directed to ensure that its supply is availal?le and steady. The 

result of all . this has been that the quality of air in Delhi has 

considerably and visibly improved .over the years, as any frequent visitor 

to Delhi~would certify. In so far as air pollution control is concerned, the 

Vehicular Pollution cases4 o have shown how to effectively monitor a clean 

up of the environment and thereby achieve success in the venture. 

40 M. C. Mehta vs. UOII991 (2) SCC 137. (Vehicular Pollution Case 
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The effect of air pollqtion in the biosphere is green house effect, acid 

rain, and reduced rainfall etc. Excess concentration of carbon dioxide 

increases the heat of atm?sphere. Carbon dioxide is opaque for the 

thermal radiation and therefore, absorbs the heat of the earth. Hence the 

temperature of the earth is increasing. Ca.rbon dioxide is transparent for 

solar radiation i.e. it helps ultraviolet and infrared radiations to reach 

the earth. Every source of energy contains sulpher and nitrogen, when 

burnt in presence of atmospheric oxygen, gets converted into their 

respective oxides. Sulpher dioxide and nitrogen dioxide are highly 

soluble iri water. During rain these oxides react with water vapor and 

produce acids, sulphuric acid, nitric acid, and nitrous acid and then 

return to the earth surface with rain water which is very dangerous to 

living organisms as they can destroy life. 

XII. Right against noise pollution: - Noise is the result of modern 

scientific development. Noise is unwanted or undesired sound, a 

mechanical energy from a vibrating surface transmitted by a cyclic series 

of compressions and rare fraction of molecules of the material through 

which it passes. Noise is excessive, offensive, persistent or startling 

sound.41 Legally, noise pollution is the wrongful contamination of the 

atmosphere due to unreasonable use of sound that if materially and 

_adversely injures the right of an individual to be let alone_ or interferes in 

his freedom to lead his life in a manner of his choice. But law does not 

favour absolute right, therefore, even the right to be let alone is subject 

to the right of others to exercise their right like the right of freedom of 

speech and expression.42 

Article 9 of the Chicago convention 1944 forms the international legal 

basis for the regulation of aircraft noise. In England several legislations 

especially, the Noise Abatement Act, 1960, have been introduced to 

41 Encyclopedia Britannica, Vol-6 p- 558, (I 968) 

42 Dr. Veena Madhq.v Tonapi, "Noise Pollution: Are the Laws Audible" AIR (Journal) 2005 p-1 52. 
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control noise. In the United S~tes, the Noise Pollution and Abatement 

Act 1970 controls noise. 

In India noise is being doubled in every ten years. The noisiest cities 

are Delhi, Calcutta and Madras where noise level is 95 decibel where as · 

the permissible limit of poise is · 80 decibel. People working . in the 

factories and construction sites and pilots are the most effected persons 

by noise. The hearing capacity is affected by noise resulting into 

deafness. Social behavior is also affected by 

association between noise and pregnancy 

psychosomatic disorders has also been reported.43 

noise. A significant 

complications and 

The earliest law dealing with noise pollution is Madhya Pradesh 

Control of Music and Noise Act 1951.which prohibited loud music, use of 
. . I 

loud speaker, or ~ound amplifier, by any person and makes such use 

punishable with imprisonment for one month or fine not exceeding Rs 

100 .. Other state made laws on noise pollution are Bihar Control of the 

Use and Play of Loudspeaker Act of 1955, Orissa Fireworks and 

Loudspeaker Regulation 1958, Uttar Pradesh· Nagar Mahap~ika 

(Prohibition of Noise and Regulation of Loudspeaker Rules 1987, Noise 

Pollution (R~gulation and Control Rules) 2000 under the environment 

(Protection) Act 1986. it .is to be noted that the Bengal Motor Vehicle 

Rules 1940 though it is not specifically on noise but under section 114 

of the Rules, it was provided that every motor vehicle shall be fitted with 

a horn or other device to give sufficient warning of the approach of the 

vehicle. It should not be fitted with a multitoned horn giving a 

succession of different notes or with other device giving unduly harsh 

shrill loud or alarming noise. Moreover, under section 100 of the Motor 

43 Cohen Sand Weinstein N, "Non-auditory effect of noise on Behabiour and Health", Journal of Social Issues, 371 

1981 p-36. 
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Vehicles Act 1988, the Central a·overnment is empowered to frame rules 

for the up keeping of motor vehicles noise standard. 

Noise pollution has an immense nuisance value. Therefore, the 

common concept of nuisance is extended to noise pollutiqn. Provisions 

pertaining to nuisance can be traced in the Civil Procedure Code 1908, 

Indian Penal Code 1860, and Criminal Procedure Code 1973. In Ivour 

Hyden vs. State of Andhra Pradesh 44 the court observed that the playing 

of a radio at reasonably moderate velocity is tolerable but not at a high 

velocity which would be objected to by a man very busy with mental 

work and would amount to nuisance. It is also to be noted that the 

Court in Krishna Panicker vs. Appukuttan Nair45 held that the special law 

on environment did not repeal the law on public nuisance. 

XIII. Right to protection and conservation of forest:- Right to live in 

the forest under the individual or common occupation for habitation or 

for self-cultivation for livelihood. Indigenous people or aboriginal people 

in India have a relationship with their natural environment. The tribal 

people of India are analogous to those of Africa and Americas, 

particularly in the sense of their connection with their land, their religion 

is based on their relationship with their natural environment, and their 

economy involves a close dependence on the forest and a high degree of 

self sufficiency. 46 

XIV. Right of animals against hunting: - In our culture, tradition and 

religion animals occupy a very important place. Every god and goddess is 

somehow associated with animals. Conservation of plants and animals 

was a tradition in India: The Elephant Conservation Act 1879 and Wild 

Birds Protection Act 1887 were two earliest enactments in India to 

protect Animals. Under the Indian Constitution, wifd life was a state 

subject, but it was shifted to concurrent list by the 42nd Amendment Act 

44 Ivor Hyden vs. State of AP 1984 Cr.LJ 16 (NOC) 
45 Krishna Paniker vs. Appukuttan Nair 1993 (1) KLJ 725. 
46 Sardar Sarovar: report of the independent review: Narmada Bachao Andolan ,Bombay p-63. 
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1976 with the object of protecting wild ani~als, birds and their habitats 

to ensufe ~cologicaJ and environm~ntai security to the country. The Wild . . . 

Life Protection . Act 1972 w~s passed which was amended in 1991 and 

2002 to make it more effective arid beneficial. · 

Under the Act animals ·specified in schedule-! cannot be hunted by 

any person. Animals specified in Sched1;1le II, III, and IV can be hunted 

by a license. But· hunting is. p·r~hibited . by using vehicles,. aircraft, 

chemica1s, explosives, . poison, poisoned. weapons, nets, pitfalls without 

trapping license. No person shall hunt any animal by setting fire, or 

during nighttime, during closed time 1 or with the help of dog. 

These provisions clearly establish two things- (1) inhuman kiiling of 

animals is prohibited which is violative of their right and (2) capture of 

wild animals and keeping away them from their natural environin.~nt as . 
' .,_ 

pets is also prohibited. ·.,·, ...... - -

XV. Right to environmental· health information:- While thi'>. , : 

Constitution guarantees the fundamental freedom of speech and 

expression,47 no such guarantee exist for right to information. Right to 

access relevant and authentic information is very crucial over 

environmental issues. It ·enables one to know and understand about the 

kind of impact of any activity would have on his environment besides 

forewarning about mishap, helping in taking pre-cautionary measures, 

and felicitating participation in the process of· environmental planning 

and decision making. In the absence of a clear articulation of such a 

right it.was left to the Court to clearly carve out this right as an integral 

aspect of the freedom of speech and expression. A catena of case law 

exist that demonstrate judicial recognition of the right of the citizens to 

.know as flowing from the fundamental freedom of speech and expression 

and the fundamental right to life and personal liberty. Following on the 

recognition of general right to information, the courts soon began getting 

47 Article 19 (a) 
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m to the specifics of the right. In a case that involved rejection of the 

legality of certain of the actions of the Pune Cantonment Board,48 the 

Bombay High Court held that the right to know was implicit in the right 

to free speech and expression. As such, disclosure of information as to 

the functioning of the Government should be the norm and secrecy an · 

exception justified only where the strictest requirement of public interest 

. so demand, if opined. 49 

No explicit definition of "environme.nt and health information" or 

"information related to environment and health matters" exists. In some 

countries, mainly in the West, where a definition of "environmental 

information" has been developed, it does not always cover or only partly 

covers environment and health aspects. For example, the EU Directive 

90/313/EEC does not explicitly cover health aspects, nor do the 

regulations that implement it in some countries. There are differing 

views on whether the EU directives definition of "information relating to 

environment" includes some of the environment and h~alth aspects. In 

Germany, for example, the definition provided by the Federal 

Environmental Information Act (UI<;1, 1994), based on the EU directive, is 

considered to cover general information on environment. It covers 

environment and health matters in respect to water, soil, air, fauna, flora 

and their habitats; activities producing environmental impact including 

noise; and activities and programmers aimed at environmental 

protection. 18 At the same time, in the UK, Italy and Ireland, it has been 

considered unclear whether the EU directive adeq':lately covers health 

aspects. The UK government felt the need to specify that the EU directive 

also addresses information related to human health: "The Regulations do 

not make explicit reference to information related to human health: 

Nevertheless, the environment clearly impacts on human health -

48 (Bombay Environment Action Group Vs. Pune Cantonment Board SLP No. 11291/1986) 

49 M. K. Ramesh, "Environmental Justice: Courts and Beyond" IJEL 3 2002, p-29 
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directly or through the food chain - and to this extent information 

affecting the state of human health should be covered. This would be 

achieved indirectly insofar as humans respond to physical, chemical and 

biological agents delivered via the environmental media of water, air, 

land, etc. so The definition of "information related to the environment" has 

not been extensively tested in courts, especially regarding how 

thoroughly it covers environment and health information. 

The Italian Decree on Environmental · Information (n. 39 /97) 

includes a list of activities on which information can be requested under 

the category of "environmental information." These activities include the 

following: waste management in water or soil; air emission; consumption 

of water; traffic; production or consumption of energy; toxicological, 

epidemiological data; radioactive emissions; contaminated sites; building 

and road structures; and noise and vibrations.s1 

In Ireland, the Directive is implemented through the European 

Communities Act (1972) and Access to Information to the Environment 

Regulations (1998), which makes "information on the environment held 

by public authorities" available to any person. The legal position on the 

implementation of the EC directive through these regulations does not 

clearly define "environmental information." As the 1998 regulations do 

not provide statutory grounds for defining the subject matter, it may be 

necessary to interpret the 1998 regulations in the light of Directive 

90/313. However, it is intended in principle that these regulations can 

be used to gain access to information on the environment whether or not 

50 Access to Infonnation, Public Participation in Decision-making ... ," Country Report on Italy, p.202. 

51 Access to Information, Public Participation in Decision-making .... " Country Report on Italy, p.202. 
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environmental pollution_ has implications for human health. 52Despite all 

the unce'rtainties, the reporters preparing country surveys for this 

overview are not aware ~f any particular difficulties in obtaini~g 

information related to environment and health matters on the ground 

that such information is not covered by the definition. 

In most of the NIS and CEE countries examined in this report 

there is no definition of "environmental information," and most 

legislation does not contain references to environment and health related 

matters. However, the new access to environmental information laws in 

the Czech Republic and Slovakia, adopted in the summer of 1998, 

already include a definition of "environmental information" which has 

some environment and health aspects. In the other CEE and NIS 

countries, the definition of "environmental health" can· be deduced either 

from the definition of environment and/ or from different laws. 

In many of the reported countries environmental protection laws or 

health laws define some of the components or factors having an impact 

on .health and environment. For example, the Estonian Law on EIA 

defines environmental impact as the direct influence of a planned 

activity on the state of human health and the environment.53 Similar 

links are established in the draft Environmental Protection Act of Poland 

and the Environmental Protection Laws of Montenegro, Hungary, 

Slovenia, Romania, Latvia, etc. 

The NIS environmental laws usually tend to cover information on the. 

elements and state of the environment, measures to protect them, and, 

unlike Western countries, include aspects of human health. On the other 

52 Access to Information, Public Participation in Decision-making ... ," Country Report on Estonia by Maret 
Merisaar, p. 160 

53 Access to Information, Public Participation in Decision-making ... ," Country Report on Estonia by Maret Merisaar, 
p. 160 
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hand, they do not cover important aspects such as information on 

policies, programmes, plans, legislation, or economic analyses used for 

environmental decision-making. They also fail to cover elements such as 

landscape, energy, noise, biological diversity, _and GM0s.s4 Some of the 

CEE couptries have a more flexible approach, and, in addition to the 

above, they cover information on policies, programmes, plans, 

legislation, economic analyses used for environmental decision-making, 
) 

(especially Poland, Hungary and the Czech Republic). However, they also 

fail to cover some of the other elements. Recently, they were developing 

definitions similar to the EU directive. 

Only a few NIS and CEE countries use the term "environmental 

health" in their health legislation, but they often establish a link between 

health and environment. The Act on the National Public Health and 

Medical Officer Service (XI, 1991) of Hungary is the only law which uses 

the term "environmental health" when defining one of the tasks of the 

service as "to examine the environment and health issues." Furthermore, 

this act also gives a detailed description of what areas this should cover. 

Hungary:s Act CLIV of 199~ on Health, subtitled "Environmental and 

Community Health," contains several articles dealing with different 

components of environment and health activities, health impairment 

caused by environmental factors, prevention of health impairment, 

investigation measures, etc. In Article. 45 it states: "The purpose of 

[activities pertaining to] environmental and community health is to 

examine effects injurious to health in the environment and reveal the 

opportunities of prevention." In the chapter "Prevention based on 

individual risk factors" it states: "In order to prevent health impairment 

54 Doors to Democracy+, Vol. 4 A Pan-European Assessment; Chapter 1, Access to Environmental Information, by 

Jeremy Wates, p. 18. 
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stemming from environmental risk created by any activity m 

communities, the goal of public health activities is to search for the 

causing factors, stop them! regularly control them and eliminate the_ 

consequences. 55 

The Law on Public Health of Estonia ( 1995) defines the living 

environment as the total of factors of natural, artificial and social 

environment, which influence or may influence people's health. 

Among the Newly Independent States (NIS) countries, several health 

laws contain references to the information on the state of environment 

and the population health, on the epidemiological situation, on acting 

sanitary rules and regulations, on measures taken to provide sanitary

epidemiological safety and the results ?f these measures, on the quality 

of produced goods including meals, and quality of drinking water. For 

example, the Ru~sian Federation Law on Sanitary-Epidemiology-cal 

Safety of the Population (Art. 5, part 3), states, "citizens have the right to 

request information from business and governmental bodies."25 

Similarly, the Ukrainian Law on the Fundamentals of Legislation of 

Ukraine on Health Care contains several references to health and 

environment: the protection of people from negative ecological 

influences, the security for sanitary well-being, the creation of favorable 

conditions for healthy working, l~ving and rest conditions, etc. (1992, 

Art. 25-32). Also, the Law on Health Care and- the Law on Sanitary-

55 Access to Information, Public Participation in Decision-making ... ," Country Report on Hungary by 

Olga Kekesi, p. 182. 
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Epidemiological Well-Being of the Population of Belarus contain 

elements related to environment and health. 56 

The definition of 11 environmental health11 or 11 environment and health 

matters~~ is essential for the definition of 11 environment and health 

information." The 11 health and environment" notion encompasses the 

health consequences of interactions between human populations and a 

whole range of factors in their physical- man and non-man made- and 

social environment. 57The scope of this. definition may be understood 

differently from country to country and within countries themselves, as 

differing perspectives emerge from public authorities, the private sector 

and the public. This might often lead to confusion and numerous 

difficulties when individuals and NGOs need to have access to certain 

types or categories of information related to environment and health 

matters. The difficulty in defining "health and environment" might also 

cause problems in court cases. Similarly, there might occur problems of 

interpretation for public authorities, which have certain obligations or 

· public responsibilities in the field of providing access to or disseminating . 

information on environment and health matters to the public. Therefore, 

there is a need for a better and clearer focus in the meaning of 

"environment and health information" in the countries as part of their 

legal systems.ss 

In this respect, the Aarhus Convention, which is the most 

comprehensive international legal instrument on access to information 

and public participation in decision-making and access to justice in 

environmental matters, might give useful guidance. The convention 

56 Access to Information, Public Participation in Decision-making. .. ," Country Report on Belarus, p. 114. 

57 WHO Program for the .Promotion of Environmental Health (PEH) 

58 See Box 1: "Focus Areas of Environmental Health" on page 14. 
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contains a link between "environment and health" (in Art. 1, Objective) 

and it even covers several aspects of environment and health matters in 

its information pillar. The convention includes in the definition of 

"environmental information". a qualified but explicit reference to human 

health and safety, and conditions of human life. The definition of 

"environmental information" includes "any information, in written, 

visual, aural, electronic or any other material form, on: 

a) The state of the elements of the environment, such as air and 

atmosphere, water, soil, land, landscape and natural sites, biological 

diversity and its components, including genetically modified organisms, 

and interaction among these elements; 

b) Factors, such as substances, energy, noise and radiation and 

activities or measures, including administrative measures, 

environmental agreements, policies, legislation, plans and programs, 

affecting or likely to affect the elements of the environment within the 

scope of subparagraph (a) above and cost-benefit and other economic 

analyses and assumptions used in environmental decision-making; 

c) The state of human health and safety, conditions of human life, 

cultural sites and built structures, inasmuch as they are or may be 

affected by the state of the elements of the environment or, through 

these elements, by the factors, activities or measures referred to in 

subparagraph (b) above.s9 

However, since the Aarhus Convention was not developed with a 

health focus, it is unclear what kind of "information related to 

environment and health" is exactly covered by this definition, and it· 

would be useful to clarify the scope of such information. It would be also 

desirable to make clear that this scope includes at least the same 

59 
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understanding regarding information on environment and health as 

used in the definition of "environmental health" by the WHO Regional 

Office for Europe. This definition of "environmental health" which has 

been used by the WHO Regional Office for Europe underpinning the 

European Charter on Environment and Health adopted in Frankfurt in 

December 1989, includes the following fa,ctors: "both the direct and 

pathological effects of chemicals, radiation, and some biological agents, 

and the effects (often indirect) on health and well-being of the broad 

physical, · psychological, social and aesthetic environment, which 

includes housing, urban development, land use and transport.6o 

There are countries, which use a broad approach to all information 

and make a distinction in definition of "data of public interest" or 

"personal data." In Hungary, for example, "data of public interest" means 

any information under processing of authorities performing functions of 

state or local self-government, except for personal data and information, 

which is subject to exceptions specified under the Act of Protection of 

Personal Data and Disclosure of Data of Public Interest (Act. No. LXIII of 

1992, Art. 2, paragraph 3). "Personal Data" means any data relating to a 

specified natural person (hereafter called data subject) and any 

conclusion drawn from such data with respect to him or her. As long as 

the subject of the data can be identified bythe data, the information in 

question falls under this category (Art. 2 paragraph 1). Here, everything 

is considered "data" or "information' of public interest" if it is not 

protected as "personal data" or by other exemptions. "Environmental 

information" or "environment and health information" is considered to be 

information of public interest and therefore it belongs to the public 

60 Convention on Access to Environmental Information, Public Participation in Decision-making and 
Access to Justice in Environmental Matters Aarhus, June 25, 1998. Article 2, par. 3, on 
dejinitions10 · 
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domain. Such information should be publicly access~ble unless covered 

by well-defined exemptions, but "personal data" should be always 

protected under Hungarian law. In most countries, the definition of 

"personal data" includes part of the health information regarding the 

individual's health.61 

One of the main objections to an inqependent right or rights to the 

environment lies in the difficulty of definition. It is in this regard that the 

Indian Supreme Court has made a significant contribution. When a 

claim· is brought under a particular article of the Constitution, this 
' ' 

allows an adjudicating body to find a breach of this article, without the ~ 

need for a definition of an environmental right as such. All that the 

Court needs to do is what it must in any event do; namely, define the 

Constitutional right before it. Accordingly, a Court prepared· to find a 

risk to life, or damage to health, on the facts before it, would set a 
- ' ' 

standard of environmental quality in defining the right litigated. This is 

well illustrated by the cases that have come before the Supreme Court, 

in particular in relation to the broad meaning given to the Right to Life 

under Article 21 of the Constitution. The right to·life has been used in a 

diversified manner in India. It includes, inter alias, the right to survive as 

a species, quality of life; the right to live with dignity and the right to 

livelihood. However, it is a negative right, and not a positive, self

executory right, such as is available, for example, under the Constitution 

of the Philippines. Section 16, Article II of the 1987 Philippine 

Constitution states: 'The State shall protect and advance the right of the 

people to a balanced and healthful ecology in accord with the rhythm 

and harmony of nature'. This rig;ht along with Right to Health (section 

61 Convention on Access to Environmental Information,. Public Participation in Decision-making and 
Access to Justice in Environmental Matters (the Aarhus Con.vention); Aarhus, June 25, 1998. 
Article 2, par. 3, on definitions, Annex E.) 
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15) ascertains a balanced and healthful ecology. In contrast, Article 21 of 

the Indian Constitution states: 'No person shall be deprived of his life or 

personal liberty except according to procedures established by law.' The 

Supreme Court expanded this negative right in two ways. Firstly, any law 

affecting personal liberty should be reasonable, fair and just. Secondly, 

the Court recognised several unarticulated liberties that were implied by 

Article 21. It is by this second method that the Supreme Court 

interpreted the right to life and personal liberty to include the right to 

the environment. 

Indian handicraft Emporium vs. Union of India62 the Apex Court 

held that a trade dangerous to ecology to be either regulated or totally 

prohibited. The fund~mental Right to trade are to be balanced with the 

demand of social interest. This balance is reflected in Article 48A and 51 

A (g) of the constitution. According to the Court prohibition of import of 

African ivory had a laudable object. Under the pretext of dealing in ivory, 

killing Indian elephant is to be stopped. The Court observed: 

Animals play a vital role in maintaining ecological balance. The 

amendment ( 1991 Wild Life Protection Act 1972)' have been brought for 

the purpose of saving the species from extinction as also for arresting 

depletion in their numbers caused by callous exploitation thereof." 

XVI. Right to environment of prisoners 

Prisoners are sent to prison as punishment. The loss of an individual's 

right to liberty is enforced by putting in a closed environment. Keeping 

the individual in the custody of the state should not have a deleterious 

effect on him. Prisoners have unalienable rights conferred upon them by 

international treaties and covenants; they have a right to health care, 

and most certainly have a right not to contract diseas<;!S in prison. 

62 AIR 2003 SC 3255 
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Prisoners should not lose all their rights because of imprisonment. Yet, 

there is a loss of rights within custodial institutions, which continue to 

occur. Public health policies are meant to ensure the best possible living 

conditions _for all members of society, so that everyone can be healthy. In 

India, ov~r crowding in prison has aggravated the problem of hygiene. In 

many jails, conditions are appalling. Prisoners in India are not even 

tested for specific infectious diseases, although all prisoners undergo a 

medical examination when they begin serving their sentence. 

The Supreme Court of India in its landmark judgment m 

Parmanand Katara vs Union of India ( 1989) and others ruled that the 

state has an obligation to preserve life whether he is an innocent person 

or a criminal liable to punishment under the law. With specific reference 

to health, the right to conditions, adequate for- the health and well being 

of all was already recognized in the Universal Declaration of Human 

Rights. The International Covenant on Economic, Social and Cultural 

Rights (ICESR) furthermore states that prison~rs have a right to the 

highest attainable standard of physical and mental health. 

The minimum standard rules for prisoners regulate the provision 

of health care for them. Apart from the civil and political rights, the so

called second-generation economic and social human rights, as set down 

in the ICESCR, also apply to prisoners. The right to the highest 

attainable standard of health should also apply to prison health 

conditions and health care. This right to health care and a healthy 

environment is clearly linked, particularly in the case of HIV, to other 

first generation rights, such as non-discrimination, privacy and 

confidentiality. Prisoners cannot fend for themselves in their situation of 

detention, and it is the responsibility of the state to provide for health 

services and a healthy environment. 
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Human rights instruments c·an for prisoners to receive health care 

at least equivalent to that available for the outside po·pulation~ On one 

·hand, equivalence rather than equity has been called for because a 

prison is a closed institution with a custodial role that does not always 

allow for the same provision of care available outside. Prisoners are more 

likely to already be in a bad state of health when they enter prison, and 

the unfavorable conditions the:rein worsen the health situation. Hence 

the need for health care and treatments will often be greater in a prison 

than in an outside community. However, providing even basic health 

care to prisoners has proved extremely difficult in India, as the health 

system is chronically insufficient. In prisons, the human environment is 

often one of violence and high-risk lifestyles, either engaged in 

voluntarily by those prisoners with positions of power, or forced upon 

the weaker prisoners. Prisoners h~ve a right to live in conditions where 

their individual safety is guaranteed. It is paramount for the prison 

administration to have a thorough knowledge of how HIV is likely to be 

transmitted in a given prison. If sexual coercion and/ or violence are the 

main issue, better surveillance and timely intervention to protect ' 

targeted prisoners must be enforced. HIV-positive inmates should not be 

denied access to recreation, education or access to the outside world. 

Both prison reform and penal reform are crucial elements if the 

many problems affecting the Indian prisons are to be resolved. 

Diminishing the overall prison population will allow improvements of the 

physical and working conditions of the prisons, and help to ensure the 

security of all individuals in custody. Obviously, financial resources will 

have to be allotted to the prison systems as well. One effective way to 

curb the rise in prison populations would be ·to offer alternatives to 

imprisonment for non-violent and civil offenders.63 

63 Madhu Tyagi, "Health Care for Prisoners" 
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XVII. Right to health of mentally ill persons. 

The 1971 Declaration on the Rights of Mentally Retarded Persons 

adopted by the General Assembly on 20th December 1971, keeping in 

view the necessity of providing help to mentally retarded persons in 

order to enable them to develop their abilities and promoting their 

integration in the normal life. The Declaration provides a framework 

within which national and international actions should be initiated for 

the advancement of rights set forth in the Declaration 

The Declaration lays down following principles: 

1. The mentally retarded persons have to the maximum degrees of 

feasibility,. tpe same rights as other human beings. 

2. The mentally retarded person has a right to proper medical care and 

physical therapy and to such education, training, rehabilitation and 

guidance as will enable him to develop his ability and maximum 

potential. 

3. The mentally retarded person has a right to economic security and to 

a decent standard of living. He has a right to perform productive work 

or to engage in any other meaningful occupation to the fuJlest 

possible extent of his capabilities. 

4. The mentally retarded person, whenever possible should live with his 

own family, or with foster parents and participate in different forms of 

community life. The family with which he lives should be provided 

with assistance. 

5. The mentally retarded person has a right to qualified guardian when 

this is required to protect his personal well being and interests. 

6. Disabled persons are entitled to have their special need taken into 

consideration at all stage of economic and social planning. 
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7. Disabled persons have the right to live with their families or with· 

foster parents an to participate in all social, creative or recreational 

activities. 

8. Disabled persons sh.all be protected against all exploitation, and 

treatment of a discriminatory, abusive or degrading.nature. 

9. Disabled persons shall be able to avail themselves of qualified legal 

aid when such aid proves indispensable for the protection of their 

person and property. If judicial proceeding is instituted against them, 

the legal procedure applied shall take their physical and mental 

condition fully into account. 

Human Rights and Mental ~ealth Act, . 1987 under 

Chapter VIII contains a very noble and explicit provision of protection of 

human rights of mentally ill persons. Section 81 provides that-

1. No mentally ill persons shall be subjected during treatment to any 

indignity whether physical or merital or cruelty. 

·. 2. No mentally ill person under treatment hall be used for the purpose or 

research unless (i) such research is of direct benefit to him for the 

purpose of diagnosis or treatment, or (ii) such person being a voluntary 
' 

patient has given his consent in writing or where such person is 

incompetent by reason of minority or othe~ise to give valid consent, on 

his behalf, has given his consent in writing, for such research. 

3. Subject to any rules made in this behalf under Section 94 for the 

purpose of preventing vexatious or defamatory. Communication or 

Communications pre-judicial to the treatment of mentally ill persons, no 

letter or other communications sent by or to a mentally ill persons under 

treatment shall be intercepted, detained or destroyed. The doctrine of 

informed consent is partially recognized under the Mental Health Act 

1987, when a patient voluntarily admits himself in the hospital or 

accepts treatment without any admission. 
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When a mentally ill patient detained as an inpatient and does not have 

property to bear the cost of treatment, in such cases his expenses shall 

be borne by the Governme.nt of the State. (Sec. 78) If a mentally ill 

patient owns a property and he is not in a position to manage his 

property,·the Court may entrust the management of such property to the 

Court of w.ards, Section 54(1). Under Section 97 of the Act when a 

mentally ill person is not represented by a legal practitioner in any 

proceedings under Mental Health Act 1987 before a District Court or a 

Magistrate and such a patient does not have sufficient mean to engage a 

legal practitioner then the District Court or Magistrate shall ass1gn a 

legal practitioner to represent him at the expense of the State. 

The above provisions clearly indicate that the Act does not spell 

out much on Human Rights, nor does it covers neglect or cruelty to 

mental patient sustained in families or alternate system of care like 

magicians, healers and quacks. The Mental Health Act 1987 also does 

not spell out any enforceable right of the mentally ill to minimum 

standard of care and treatment. The Good faith clause (Section 92) 

dispenses with accountability of the government or its servants for any 

negligence in the care and treatment of inmates of asylums. The 

provision for legal aid to the mentally ill (Section 91) restricts the facility 

to proceedings before a District Court or a Magistrate, The Act is silent 

on the right to legal aid and counseling at all stages including the facility 

of approaching the High Court or the Supreme Court. 

The Mental Health Act also by its definition of mentally ill persons 

excludes from its regime the mentally retarded. It also does not 

differentiate between the various degrees of mental illness that requires 

specialized care and treatment. However, it permits the commitment to 

hospitals of the criminal mentally ill. It makes no special provision for 

their care, treatment and discharge. Beside the above, there 1s no 
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provision for compensating those wrongfully incarcerated or negligently 

treated or victimized in any manner by misuse of powers under the Act. 

Another important shortcoming in this context is that there is no right to . 

rehabilitation of those mentally ill discharged after being found fit. 

It is submitted that it is a matter of regret that judiciary in India 

was given opportunities in number of public interests litigations filed 

and which were relating to inmates of mentally ill patients, 'but 

unfortunately, it did not dare to enumerate the human rights of mentally 

ill patients. The Supreme Court had occasion to consider the matter 

concerning the management of mental hospitals in a number of cases64 

The subject of health falls under the concurrent list in the Indian 

Constitution empowering both the centre and states to introduce 

measures including the authority to legislate. The Mental Health Act 

1987 is civil rights legislation with a focus on regulating standards in 

mental health institutions. There are serious questions over the 

effectiveness of this Act in ensuring protection to person's property and 

management of persons covered. 

A perusal of the above referred cases clearly ·revel that until 

recently many mentally ill persons were consigned to jails and those 

living in mental health institutions were no better off, as the conditions 

both in prisons and in mental institutions were far below the stipulated 

standards. Sheela Barse v. Union of India65 concerned the detention of 

non-criminal mentally ill persons in the jails of West Bengal. The 

appalling conditions in which they were held, was noted by the Supreme 

64 Supreme Court Legal Aid Committee v. State of MP , where the Supreme Court intervened to improve the working of 
the Gwalior Mental Asylumin B.R. Kapoor v. Union of India and PUCL v. Union of India, 64 both relating to functioning 
of the hospitals for mental diseases, Shahdara, Delhi. R. C. Narayan v. State of Bihar and the order dated 11.11. 97 the 
case concerning the Ranchi Mental Asylum 

65 AIR 1988 SC 22ll 
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Court which observed that admission of non -criminal mentally ill 

persons to jails is illegal and unconstitutional. 

Similarly in Chandan Kumar v. State of West Bengal the. Supreme 

Court heard of the inhuman conditions in which mentally ill persons 

were held in mental hospital at mankaundi in the District of Hooghli. 

The Court denounced this practice and ordered the cessation of the 

practice of tying up the patients who wee unruly or not physically 
I 

controllable with iron chains and ordered medical treatment for these 

patients. However on August 6th 2001 the indifference of state and 

private authorities resulted in the tragic death of 26 patients in Erwadi 

as they were tied to their beds when fire engulfed the building. Following 

this tragedy the National Human Rights Commission of India(NHRC) 

advised all the Chief Ministers to submit a certificate stating no person 

with mental illness are kept chained in either government and private 

institutions. 

The NHRC 1s mandated under section 12 of the protection of 

Human Rights Act 1993 to visit government run mental hospital to study 

the living conditions of inmates and make recommendation thereon. In 

1997 project quality assurance in Mental Health Institutions was 

initiated to analyze the conditions generally prevailing in 37 government 

run mental hospitals and departments. The findings of this study 

confirm that mental hospitals in India are still being· managed and 

administered on a custodial mode of care. Characters sized by prison 

like structure with high walls, watch towers, fenced wards and locked 

cells. Mental Hospitals are like detention centers where persons with 

mental illness are kept caged in order to protect society from the danger 

their existence poses. 

XVIII. Right to environment of disabled persons 
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The General Assembly on 16th December 1978, decided to observe the 

Year 1981 as International Year for Disabled persons with the following 

objective: 

1. Helping disabled persons m their physical and psychological 

adjustment to society. 

2. Promoting all national and international efforts to provide disabled 

persons with proper assistance, training, care and guidance, to make 

available to them opportunities for suitable work and to ensure their 

full integration in society. 

3. Encouraging study and research projects designed to facilitate the 

practical participation of disabled persons in daily life, for example, 

for improving their access to public buildings and transportation 

systems. 

4. Educating and informing the public of the rights of disabled persons 

to participate in and contribute to various aspect of economic, social 

and political life. 

5. Promoting effective measures for the prevention of disability for the 

rehabilitation of disabled persons 

XIV. Right to health of workers 

In Consumer education and research center vs. Union of India66 the 

supreme Court observed that. the right to health to a worker is an 

integral facet of meaningful right to life to have not only a meaningful 

existence but also robust health and vigour without which worker would 

lead life of misery. Lack of health denudes his livelihood. Compelling 

66 AIR 1995 SC 922 
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economic necessity to work in an industry exposed to health hazards 

due to indigence to bread-winning to himself and his dependants should 

not be at the cost of the health and vigour of the workman. Facilities and 

opportunities, as enjoined in Article 38, should be provided to protect 

the health of the workman. Provision for medical test and treatment 

invigorates the he~th of the. worker for higher production or efficient 

service. Continued treatment, while in service or after retirement is a 

moral, legal and constitutional concomitant duty of the employer and the 

State. Therefore, it must be held that ,the right to health and medical 

care is a fundamental right under Article 21 read with Articles 39 (c), 41 

and 43 of the Constitution and make the life of the workman meaningful 

and purposeful with dignity of person. Right to life includes protection of 

the health and strength of the worker is a minimum requirement to 

enable a person to live with human dignity. The State, be it Union or 

State Government or an industry, public or private, is enjoined to take 

all such action which will promote health, strength and vigour of the 

workman during the period of employment and leisure and health even 

after retirement as basic essentials to live the life with health and 

happiness. The health and strength of the worker is an integral facet of 

right to life. Denial there of denudes the workman the finer facets of life 

violating Art. 21. The right to human dignity, development of personality 

social protection, right to rest and leisure are fundamental human rights 

to a workman assured by the Charter of Human Rights, in the Preamble 

and Arts.38 and 39 of the Constitution. Facilities for medical care and 

health against sickness ensures stable manpower for economic 

development and would generate devotion to duty and dedication to give 

the workers 'best physically as well as mentally in production of goods or 

services. Health of the worker enables him to enjoy the fruit of his labour 

keeping him physically fit and mentally alert for leading a successful life, 

economically, socially1 and culturally. Medical facilities to protect the 

health of the workers are, therefore, the fundamental and human rights 
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to the workmen. 27. Therefore, we hold that right to health,. medical aid 

to protect the health and vigour of a worker while in service or post 

retirement is a fundamentB;l right under Article 21, read with Articles 

39(e), 41, 43 48A and all related to Articles and fundamental human 

rights to ,make the life of the workman meaningful and purposeful with 

dignity of person. 33 .... All the industries are directed: (1)To. maintain 

and keep maintaining the health record of every worker up to a 

minimum period of 40 years from the beginning of the employment or 15 

years after retirement or cessation of the employment whichever is later; 

(2)The Membrane Filter test, ~o detect asbestos fibre should be adopted 

by all the factories or establishments at par with the Metalliferrous 

Mines Regulations, 1961; and Vienna Convention and Rules issued 

thereunder; (3)All the factories whether covered by the "Employees State 

Insurance Act or Workmen's Compensation Act or otherwise are directed 

to compulsorily insure health coverage to every worker;· (4)The Union and 

the State Governments are directed to. review the standards of 

permissible exposure limit value of fibre Icc in tune with the 

international standards reducing the permissible content as prayed in 

the writ petition referred to at the beginning. The review shall be 

continued after every 10 years and also as and when the ILO gives 

directions 1n this behalf consistent with its recomm~ndations or any 

Conventions; (5) The Union and all the State Governments are directed 

to consider inclusion of such of those small scale factory or factories or 

industries to protect health hazards of the · worker engaged in the 

manufacture of asbestos or its ancillary products. 

The rights of traditional tribal communities have been at the 

centre of many a struggle with the State. But it's another story when 

within the State machinery itself there are disagreements on if and how 

communities ought to control forest resources. The Govemment of India, 

Ministry of Tribal Affairs (MoTA) mooted a draft Scheduled Tribes 
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(Recognition of Forest Rights) Bill 2005 that was cleared by the Law 

M_inistry in April 2005. The bill has been stalled by opposition from the 

Ministry of Environment and Forests (MoEF) on the grounds that it will 

be detrimental to safeguarding the forests and wildlife that thrives in 

them. 

The aim of the Bill is to undo the legacy of discounting the time

honoured use and preservation of forest resources by tribals that has 

pervaded since colonial times. By recognising the rights of the forest

dwelling tribals, the bill seeks to protect them from being branded as 

"encroachers" and safeguard them against forced evictions. The Bill 

acknowledges 12 specific heritable but not alienable non-transferable 

"forest rights" of tribals in forest villages for "bonafide livelihood needs". 

The conditions for vesting such rights include a limit of up to 2.5 

hectares of land per family which must have been in occupation prior to 

25 October, 1980, the date on which the Forest (Conservation) Act came , 

into force. 

The list of these rights include: 

1. Right to live in the forest under the individual or common occupation 

for habitation or for self-cultivation for livelihood· 

2. Right to access, use or dispose of minor forest produce 

3. Rights of entitlement such as grazing and traditional seasonal 

resource access 

4._ Rights for conversion of leases or grants issued by any local authority 

-or any state government on forest lands to titles 
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5. Right to protect, regenerate or conserve or manage any community 

forest resource which they have been traditionally protecting and 

conserving. 

Parliamentarians supporting the bill are being accused by some as 

pursuing vote-bank politics to appease tribals. Questions are also being 

asked as to why only "scheduled" tribes are to be granted forest rights? 

The simple answer is that MoTA was established as an independent 

ministry in 1999 to deal specifically with scheduled tribes. The criteria 

for designating a tribe as "scheduled" include having 'primitive' traits, 

dwelling in geographical isolation, having a distinct culture, being shy of 

contact with the outside world and being economically 'backward'. There 

are more than 600 officially listed scheduled tribes in the country, 

comprising less than 10% of the country's total population and with little 

over 2% believed to be dwelling in forests. 

The issue has turned into a battle for ·control between the MoTA 

and MoEF. There are also deep divisions between conservationists and 

tribal activists. The pro-tribals lobby argues that it 1s large 

developmental projects- such as large dams, power plants and mining 

activities - that need to be checked, rather than the forceful eviction of 

traditional forest-dependent communities to save the forests. Several 

groups contend that it is not tribals who are bringing in commercial 

activities into forests, but external commercial pressures that are 

degrading the forest resources and thereby eroding the traditional 

lifestyles of tribal communities. Meanwhile the more radical green 

groups warn against the land mafia misusing the provisions of the 

proposed law into conning unsuspecting tribals vested with land rights 

to part with their land in prime forest areas. They ?.lso fear that the 

proposed legal provision allowing for the "sale of forest-based products 
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for their household needs", would translate into large-scale 

commercialisation of forest resources. 

Apart from the practical problems m implementing the Bill and 

working .out its relationship with oth'er conservation laws, there are 

c;ertain problems within t~e text that would need to be addressed. There 

are several measures built into the Bill for conservation, but there 

remains a lack of clarity on what prevails in the event of such "rights" 

causing loss of wildlife, forest or biodiversity. For instance, if the 

collection of a medicinal plant becomes threatened, would the law 

restrict it? There is a penalty for unsustainable use, but who and how 

determines what is "unsustainable"? And would such collections be 

permitted in national parks or sanctuaries? 

The neglected issue of traditional knowledge warrants more 

attention. Amongst the "forest rights" that the Tribal Bill seeks to grant 

is the right to access to bio-diversity and community rights to 

intellectual property and traditional knowledge related to forest 

biodiversity and cultural diversity. The approach to these rights appears 

to be in harmony with the Government of India's official pro-IPR policy, 

and is supported rather than contested by the various Ministries 

involved. The pro-IPR approach is clear in the draft National Tribal Policy 

2 which is currently being revised. It states that the preservation and 

promotion of traditional wisdom is recommended through 

documentation of such traditional knowledge and its «transfer" to non

tribal areas. In the context of health, the National Policy mandates: 

1. Strengthening the allopathic system of medicine in tribal areas. 

2. Validating identified tribal remedies (folk claims) used in different 

tribal areas 
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; j: 3. Encouraging, documentin~ and patenting trib8J.s' traditional 

medicines 
. . ..... ... ····.r.' ,· .. ' 
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communities. This is different from advocating for a community to be 

made a legal entity for grant of a patent or other IPR, which implies the 

. commodification of their knowledge. Conservation by the people can be 

made possible only if communities are given a stake in conserving. But 

in the context of traditional knowledge, IPR is not a helpful incentive to 

conserve knowledge. 

There is doubt about the Bill being cleared in its present form. The 

. Prime Minister's Office has asked the MoTA to reword ~t~. original Bill to 

• ·:reflect conserVation· col}cerns,· while asking the· .. :MoEF.not to push its 

rival "alternative draft". Hopefully in the end the tribals i~ the forest-who 

are largely oblivious to these ongoing discussions will be more righted 

than wronged. 

The government in making such a law would be fulfilling its 

electoral promise only if it facilitates the control of people rather than 

effecting controls. Self-governance is a critical issue for indigenous 

peoples whose systems of self-rule pre-date the modern state. The state 

must recognise this, and rights must not be dependent on the mere 

efficacy of a law drawn up today, often without the very people it 

proposes to right. 

Right to Environment of other species. 
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The gradual development of an independent right to environment in 

India is based on judicial interpretations of Article.-21 of the constitution. 

The other Articl~s dealing ~ith the environment imposed a constitutional 

mandate f<;>r protecting and improving the environment. It seems that the 

right to environment is _not confined to human beings, environment is a 

combination of many things and the word 'person' in Article 21 may 

include every entity having legal personality .. In an American case 

namely, Sierra Club vs. Morton67 Justice Douglas had stated: 

"Inanimate objects may also be considered as invisible parties m 

environmental litigation." 

The Supreme Court of India in Indian Council for Enviro-legal Action- vs. 

Union of India6B expressed a similar view. Justice B.P. Jeevan Reddy 

consl.dered the effect of pollution on village Bichri and Quoted: 

"yet the consequence of their action - remain the sludge, the long-lasting 

·damage to earth, to underground water, to human being, to cattle, and 

the village economy" 

The judgement speaks about the sufferings of animate as well as 

inanimate objects caused by accumulation of poisonous· and noXIous 

pollutants remained behind years after stoppage of the industry. 

Limitations:-

The right to environment is a relative concept. The proper bounds of the 

right. depends on. the place and time where ~d when it is being 

exercised. In a developing country like India,· economic development is 

more important. Therefore, right to environment does not prohibit 

. 67 405 us 727 

68 Indian Council of Enviro-Legal Action Vs UOI, 996 3 SCC 212. 

146 



reasonable and planned interference by developmental activities in the 

'interest of the general public'. In Municipal Corporation vs. Jan Mohd. 

Usmanbhai69 the Court held that the term 'in the interest of the general 

public' is of wide import comprehending public order, public health, 

morals, economic welfare, of the community, and the objects mentioned 

in part IV of the constitution. 

The neglected issue of traditional knowledge warrants more 

attention. Amongst the "forest rights" that the Tribal Bill seeks to grant 

is the right to access to biodiversity and community rights t9 intellectual 

property and traditional knowledge related to forest biodiversity and 

cultural diversity. The approach to these rights appears to be in: 

harmony with the Government of India's official pro-IPR policy, and is 

supported rather than contested by the various Ministries involved. The 

pro-IPR approach is clear in the draft National Tribal Policy 2005 which 

is currently ·being revised. It states that the preservation and promotion 

of traditional wisdom is recommended through documentation of such 

traditional knowledge and its "transfer" to non-tribal areas. In the 

context of health, the National Policy mandates: 

1. Strengthening the allopathic system of medicine in tribal areas. 

2. Validating identified tribal remedies (folk claims) used in different 

tribal areas 

3. Encouraging, documenting and patenting tribals' traditional 

medicines 

4. Rights for conversion of leases or grants issued by any local authority 

or any state government on forest lands to titles 

69 (1986) 3 sec 1988 
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5. Right to protect, regenerate or conserve or manage any community 

forest resource which they have been traditionally protecting and 

conservmg. 

Right to environment should recognize and respect the customary rights 

of the people. The tool of Public Interest Litigation may be used to raise 

the status of a customary right into a fundamental right. In Nabipur 

Gram Panchayat us. State of Gujrat70 the diversion of a common grassing 

land. 

There is a growing perception among some intellectuals that forest 

laws infringe on the right of the rural people, especially the tribal 

communities as these laws come in the way of catering to their basic 

needs. Its perceived by some people that such laws and policies neither 

would be environmentally successful nor socially just. It is argued that 

forest conservation is possible only if people's right are recognized and 

established within a larger programme of tribal development. Another 

angle to this is that all laws without any exception infringe .on the 

freedom of people in one way or the other and such legislations are 

enacted keeping the common good of the people and the countty. The 

declaration of Protected Areas and the imposition of regulations under 

Wild Life Protection Act was almost always done without consulting with 

these communities and resulted in their right being terminated or 

abridged, or access to basic resources being cut off without adequate 

prov1s10n of alternative. Several protected areas are curved out of 

previously Reserve Forests. During the declaration, many of these 

Reserved Forests, especially during colonial times, the rights and needs 

of forest people were dismissed by official diktat, even though actual 

70 AIR 1995 GUJ 52 
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dependence on the forest continued. In many cases, villagers were 

brought from into forest and settled by Forest Department to provide 

labour in forestry operations. These developed in to full fledged villages 

who were largely dependent on forest resources and who were never 

moves back out after operation stopped. In both these cases the resource 

use were considered illegal or improper. 

The most common impact of creating the parks and sanctuaries 

has been the curtailment or extinguishing of local community land and 

forest rights or access to natural resources inside protected. areas. This 

has had a direct impact on their survival and livelihood base for even 

basic inputs like cooking energy, and fodder for livestock has become 

hard to obtain. 7 1 Therefore, forest conservation and wild life protection 

and above all the exercise of the right to environment should also take 

into consideration the need of the common tribal people. An unbalanced 

exercise of right to environment may result in to deprivation of other 

fundamental right like right to livelihood.71 

The observation of the Chief Justice of India, B.N. Kripal is more 

useful in this regard. In Namada Bachao Andolan, 72 Justice Kripal 

observed that the displacement of the tribals and· other persons would 

not per se result in the violation of their fundamental or other rights. The 

effect is to see that on their rehabilitation at new locations they are 

better off than what they were. At the rehabilitation site they will have 

more and better amenities than which they enjoyed in the hamlet. The 

existence of forest communities depends on a close and ecologically 

sustainable relationship with the forest they inhabit. 

71 see, Dr. Ashish Kothari, "Understanding Bio-diversity, Life, Sustainability and equity" (1997) Orient Longman 
Ltd. New Delhi. 

72 AIR2000SC37510 

149 



Animal and Environmental Legal Defence Fund us. Union of India73 is also 

a typical case in which the Supreme Court emphasized a balanced 

approach between right to environment and livelihood of forest dwellers. 

The Court observed: 

"while every attempt must be made to preserve the fragile ecology of 

the Forest areas and protect the tiger Reserve, the right of the tribals 

formally living in the area to keep body and soul together must 

receive proper attention.' Undoubtedly, every effort should be made to 

ensure that the tribals, when resettled, are in a position. to earn their 

livelihood." · -

This does not indicate that the forest dwellers have unrestrained right to 

access to all forests. If they are given right over standing trees, the right 

will definitely be sub~ect to conditions imposed by regulations 

irrespective of whether they are framed by an old princely state or a new 

state. 74 In Banawasi Sewa Ashram us. State of Uttar Pradesh75 and 

Karanjan Jalasay YASAS Samiti us. State of Gujrat76 the Supreme Court 

considered the protection of the right of tribal forest dwellers who .were 

being ousted from their forest land for the sake of a project. Similarly the 

court recognized the right to livelihood of the pavement dwellers in Ogla 

Tellis us. Bombay Municipality. 77 

The right to environment should be exercised subject to the right 

to other generation and the international community as a whole. The 

main objective behind the principle of sustainable development and 

73 Animal and Environmental Legal Defence Fund vs. Union of India AIR 1997 SC 1 071. 
74 Salehbhai Mulla Muhammadali us. State of Gujrat AIR 1993 SC 335 

75 AIR 1987 SC 374 

76 AIR 1987 SC 532 

77 Ogla Tellis -Vs- Bombay Munipality. AIR 1986 SC 180 
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inter-generational equality 1s to stress this aspect of right to 

environment. 

Remedy for violation of right to environment:-

I. Constitutional Remedies 

1. Writ jurisdiction: - The regulatory mechanism provided in the 

constitution for prevention of environmental degradation is Article 32 

and 226, which empower the Supreme Court and High Courts wide 

latitude to issue orders and directions and writs. A writ of mandamus 

may be issued to command any action by any authority vested with 

power and wrongfully refuses to exercise it. Against any duty created by 

the constitution or a statute or some rule of common law which is 

mandatory, a writ of mandamus may be issued.Bl For instance against 

Pollution Control Boards for not taking action against any polluting 

industry, Municipalities not constructing sewers and· drains or not 

cleaning streets and clearing garbage, a writ of mandamus may be 

issued. The writ of certiorari and prohibition may issued in case of 

exercising excess jurisdiction, violation of the rules of natural justice, 

unconstitutional acts error apparent on the face of the record, facts not 

supported by evidence. For example granting permission by the 

Municipality for construction against development rules, may be 

challenged by the writ of certiorari. 

The writ jurisdiction of the Courts 1s though wide but not 

unlimited. The Courts imposed restrictions on their own jurisdiCtion. 

These restrictions relate to locus standi, resjudicata and limitation. 

Traditionally, an aggrieved person i.e. directly affected person only can 

move the court. 7B But during 1980s, The Supreme Court recognized that 

78 (1905) 9 CWN612 
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where a public wrong or public injury. is caused by the State, any 

member of the public acting in good faith can maintain an action for 

redress.B2 Relaxation in the doctrine of locus standi rapidly increased the 

number of Public Interest Litigations providing easy access to higher 

courts which yield good result particularly in the development of modern 

environmental jurisprudence in India. Most important judgments in 
,. 

relation to environmental pollution in India are the outcome of Public 

Interest Litigations. It became the source of speedy and effective solution 

of public grievances. 

2. Public Interest Litigation: Public Interest Litigation popularly known 

as PIL can be broadly defined as litigation in the int~rest of the public in 

general. Prior to 1980s, only the aggrieved party could personally knock 

the doors of justice and seek remedy for his grievance and any ?ther 

person who was not personally affected could not knock the doors of 

justice as a proxy for the victim or the aggrieved party. In other words, 

only the affect~d parties had the locus standi to file a case and continue 

the litigation and the non-affected persons had no locus standi to do so. 

And as a result, there was hardly any link between the rights guaranteed 

by the Constitution of Indian Union and the laws made by the legislature 

on the one hand and the vast majority of illiterate citizens on the other. 

However, this entire scenario gradually changed when the post 

emergency Supreme Court tackled the problem of access to justice by 

people through radical changes and alterations made in the 

requirements of locus standi and of party aggrieved. The splendid efforts 

of Justice P N Bhagwati and Justice V R Krishna Iyer were instrumental 

of this juristic revolution of eighties to convert the apex court of India 

into a Supreme Court for all Indians. As a result any citizen of India or 

any consumer groups or social action groups can approach the apex 
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court of the country seeking legal remedies in all cases where the 

interests of general public or a section of public, are at stake. Further~ 

public interest cases could be filed without investment of heavy court 

fees as required in private civil litigation. 

The Public Interest Litigations (PIL) in India initiated by the Hon'ble 

Supreme Court emerged· through human rights jurisprudence and 

environmental jurisprudence. The Hon 'ble judges have introduced PIL in 

Indian Law. The traditional concept of Locus Standiiis.no longer a bar for 

the community oriented Public Interest Litigations. T~ough not an 

aggrieved party, environmentally conscious individuals, groups or NGOs 

may have access to the Supreme Court/ High Courts by way of PIL. The 

Hon'ble Supreme Court while taking cognizance on th~ petitions has 

further relaxed the requirement of a formal writ to seek redressal before 

the Court. Any.dtizen can invoke the jurisdiction of the Court, especially 

in human rights and environmental matters even by writing a simple 

postcard. 

According to Hon'ble Mr. Justice Kuldip Singh, Former Judge, 

Supreme Court of India - the Constitution of India is a living tree and is 

not a static document. The C9urts have to interpret the Constitution 

keeping in view the needs of the present generation. Some of the leading 

public interest litigations. are Taj Mahal case, Hazardous industries 

matter in Delhi, Vellore Citizen's Welfare Forum case and Rurallitigatiqn 

and Entitlement Kendra case relating to lime stone queries in Dehradun. 

Various Authorities have been constituted under the Environment 

(Protection) Act, 1986 in compliance with the directions of the Hon'ble 

Supreme Court during the pendency of the public interest litigations. 

These Authorities have been constituted for specific assignments, which 

are: 
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1. . The Dahanu Taluka Environment Protection Authority - In the District 

of Thane, Maharashtra, to protect the ecologically fragile areas in 

Dahanu Taluka and to control pollution in the area 

2. The Central Ground Water Authority- For the purpose of regulation 

and control of Ground Water Management and Development 

3. Aqua Culture Authority - To deal with the situation created by the 

shrimp culture industry in the Coastal States and Union Territories 

4. The Water Quality Assessment Authority - To direct the agencies 

(Govt.flocal bodies/non-Governmental) for taking action m 

accordance with the powers and functions of the Authority 

5. The Environment Pollution (Pre-vention and Control} Authority for NCR 

. of Delhi - for protecting and improving the quality of the 

environment and preventing, controlling and abating environmental 

pollution 

6. The loss of Ecology (Prevention and Payments of Compensation) 

Authority for the State of Tamil, Nadu; To assess the loss to the 
' 

ecology and environment in the effected areas and also identify the 

individuals and families who have suffered because of the 

pollution and assess the compensatiqn to be paid to the said 

individuals and families98 and 

7. The Taj Trapezium Zone Pollution (Prevention and Control} Authority

The Authority should within the geographical limits of Agra Division 

in the Taj Trapezium Zone in the State of Uttar Pradesh, to monitor 

progress of the implementation of various schemes for protection of 

the Taj Mahal and programmes for protection and improvement of 

the environment in the said area 

2. Compensatory Remedy:- The oldest legal remedy under law of tort 

is an action for nuisance, negligence and strict liability. The Supreme 

Court of India has added a new principle i.e. the principle of absolute 
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liability. Law of tort is a contribution of British rule in India. The 

Britishers first introduced law of torts within the three presidency towns 

of Calcutta, Madras and Bombay. Consequently the Indian courts 

followed the English common law principles in deciding cases. By virtue 

of Article 372 (1) of the constitution it continued to apply unlees it has 

been modified or changed by legislature in India. In Vellore Citizens 

Welfare Forum vs. Union of India traced the source of law, which 

protects the environment to the 'inalienable common law right' of every 

person to a clean environment. The Court held that since the Indian 

legal system was based on English Common Law, the right to a pollution 

free environment was a part of the basic jurisprudence of the land. 

Compensation under the PLI Act 1991or NET Act 1995:- In addition 

to the remedies under the law of torts and the writ jurisdictions, the 

Public Liability Insurance Act 1991 ·· and the National Environmental 

Tribunal Act 1995 provided statutory remedy to the victims of industrial 

accidents. Abolishing the defenses, no fault liability was adopted by both 

the enactments and speedy claim-disposal machinery was created a 

claim up to Rs. 25,000 may be filed to the District Collector and a 

National Tribunal, constituted under the Act have jurisdiction to award a 

larger amount. The National Environmental Appellate Authority Act 1997 

envisaged an appellate forum where affected citizen may challenge the 

environmental approval granted for sitting an environmental project. The 

decision of the Environment Impact Assessment Authority created under 

the Regulation 1994 may be examined by the Appellate Authority. 

II. Civil Remedies: 

1. Action under the Law of Torts: 

Nuisance :- Modern environmental law has its roots in common law 

relating to nuisance. Nuisance means unreasonable interference, 
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annoyance, hurt or offend. There are two kinds of nuisance - Public 

Nuisance or Private Nuisance. A public Nuisance is ihjury, annoyance or 

interference with the quality of life of a class of persons who come within 

its neighborhood. A private nuisance is a substantial and unreasonable 

interference with the use and enjoyment of land. Reasonable interference 

is not nuisance. 

Strict Liability and. absolute liability:-The rule In Rylands vs. 

Fletcher is that when a person accumulates on his land something likely 

to cause harm if escapes, and really escapes and causes d~ages arising 

out of natural consequence, the. person is liable. But the rule of strict 

liability is subject to a number of exceptions which reduce the scope of 

the rule. These exceptions are act of God, act of third party, contributory 

negligence, consent, natural use of land, and statutory authority. 

The expansion· of · chemical industries in India and increasing 

number of enterprises storing hazardous substances necessitated the 

Supreme Court to think about absolute liability principle under which 

the rule of strict liability without any exception is applied so that the 

scope of avoiding the liability is reduced to bring more and I!lOre rigor in 

the rule. The doctrine allows the growth of industries with the assurance 

that such industries will bear the burden of damage they cause when a 

hazardous substance escapes. Shri Ram Gas Leak Case 1987 is the 

genesis of the rule of absolute liability. 

Trespass:- Trespass means illegal interference. It is of two kinds -

trespass to person and trespass to land. Trespass to land is concemed 

wi~h environmental violations. The examples of trespass as an 

environmental violation are emission of smokes from industries causing 

damage to nearby buildings and vegetables, residential houses, wrong 
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smelling etc. J. C. Galstaun vs. Dunia Lal Sea[79 is the oldest case in 

which the Calcutta High Court considered trespass to land as an 

environmental violation and awarded Rs. 1000 as damages which was a 

very big amount at that time. 

The fact of the case was that the plaintiff had a garden house and 

the defendant had a shellac factory situated at about 200 yards from the 

garden house of the plaintiff. The defendant discharged refused-liquids 

of is factory in to a Municipal drain which passed along the plaintiffs 

garden. The plaintiff alleged that the liquids foul smelled ~~d noxious to 

the health of the people and damaged him in comfort, health and the 

market value of the property. The judge granted perpetual injunction 

and awarded the plaintiff one thousand rupees as damages. 

Negligence:- in the law of tort, negligence has two meanings- negligence 

as a mode of committing certain tort and negligence as a separate tort. 

The first category is covered under trespass and nuisance. The second 

category refers to the conducts which creates a risk of causing damage 

which consist neglecting ordinary care or skill towards a person to whom 

a duty to take care lies on behalf of the defendant. To prevent 

environmental pollution a common law action for negligence may be 

brought. The plaintiff has to prove that the defendant was under a duty 

to take reasonable care to avoid the damage, there· was a breach of such 

duty, and the plaintiff suffered damage. In Mukesh Textile Mills (P) Ltd. 

Vs. H. R. Subramanaya Sastry, 80 the appellant/ defendant Mukesh 

Textile Mills had a sugar factory and the respondent/plaintiff owned 

several extent of land nearby the factory which were irrigate by channel 

of reservoir in between the factory. The appellant stored by-product of 

79 AIR 1987 kant 87 

80 Mukesh Textiles us HR Subrarnanya Sastry AIR 1987 KANT87 
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sugar m three tanks close to the respondent land. One of the tanks 

collapsed and a large quantity of by-product overflowed in to the water 

channel. The respondent brought a suit for damages contending that 

paddy and sugarcane were damaged. The court held that the appellant 

was negligent and therefore, liable to pay damages of Rs. 12,200 to the 

respondent. 

Damages and injunction:- Under law of tort the remedy may be either 

damages or injunction or both. Damages means monetary compensation 

for committing tort. Substantial damages are meant for rest~tution of the 

plaintiff to the position he would have been if the tort have not been 

committed. Exemplary damages are intended to punish the wrongdoer 

for his conduct. An injunction is a judicial process whereby a person is 

prevented from infringing a right. Injunction is of two kinds- temporary 

and perpetual. The purpose of temporary injunction is to maintain the 

state of thing at a given date until trial on merit is done. It is regulated 

by section 94, 95 and order 39 of the CPC. A perpetual injunction 

permanently restrains the wrongdoer from doing a wrong. It is regulated 

by section 37 - 42 of the specific relief Act 1963. B Venkatappa vs. B. 

Lovis 81 is a typical case where the Andhra Pradesh High Court upheld 

the mandatory injunction granted by the lower court directing the 

defendant to close the whole in a chimney facing the plaintiffs property. 

III. Compensation under the PLI Act 1991or NET Act 1995:- In 

addition to the remedies under the law of torts and the writ jurisdictions, 

the Public Liability Insurance Act 1991 and the National Environmental 

Tribunal Act 1995 provided statutory remedy to the victims of industrial 

accidents. Abolishing the defenses, no fault liability was adopted by both 

the enactments and speedy claim-disposal machinery was created a 

claim up to Rs. 25,000 may be filed to the District Collector and a 

81 B. Venkatappa vs. B Louis AIR 1986 AP 582. 
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National Tribunal, constituted under the Act have jurisdiction to award a 

larger amount. The National Environmental Appellate Authority Act 1997 

envisaged an appellate forum where affected citizen may challenge the 

environmental approval granted for sitting an environmental project. The 

decision of the Environment Impact Assessment Authority created under 

the Regulation 1994 may be examined by the Appellate Authority. 

The statutory recognition of liability ha.s already been established by 

judicial decisions. (M.C. Mehta vs. UOI 1987 SC 1086 and PLI ACT 1991) 

But the . Public Liability Insurance Act 1991 is not e:xp.austive as it 

provides only Ad-hoc relief to the victims. It says nothing about State's 

responsibility as the ultimate responsibility lies upon the State to ensure 

that the. victim is assured their constitutional and legal rights. The 

principle of strict and absolute liability is applicable only to particular 

situations. It does not abolish other principles of tortuous liability. The 

decisions of the Supreme Court in various cases also justify the 

conclusion that there are some industries which are not hazardous or 

inherently dangerous. That cannot attract the application · of new 

principle. The courts in India should follow the absolute liability 

principle and make necessary discrimination regarding the enterprise. Of 

course, when the rule is applied, the liability indeed will be absolute. In 

cases where the defendant is not a private enterprise but the State, the 

compensation claims may be covered under Article 21 and 32 of the 

constitution. In such cases, while awarding the compensation to the 

victims, the same principle of absolute liability should be followed. (B. P. 

Dwivedi, "An Industrial Disaster: A JudiCial Response" 25 1&2 The 

Banarass Law Journal 1989 at lOS & 106 

III. Criminal Remedies 

I. Criminal Procedure Code 1973:- Section 133 of the Code of 

Criminal Procedure proved as a successful tool and potent instrument to 
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prevent environmental pollution by way of public nuisance. Ratlam 

Municipality caseB2 is pointer to this effect. Under this section a 

magistrate can suo motu or on a complaint, take cognizance of any kind 

of pollution by way of public nuisance and pass appropriate orders. After 

the Ratlam Municipality decision many High Courts extended the scope 

and ambit of the section. 83 It is to be noted that the jurisdiction under 

any specialized law on environment such as the Air Act or Water Act 

does not repeal the jurisdiction under section 133 of the Cr.PC. The 

Supreme Court in State of MP vs. Kedia Leather IndustryB4 held that in 

spite of the provisions in the Water and Air Act, section 133 of the Cr. PC 

can be called in aid to remove public nuisance and thus avoid hardship 

to the general public. 

II. A Complain under the Environment (Protection) Act 1986:- The 

scope of section 19 of the Environment Act is very limited. The section 

lays down that a court shall take cognizance of any offence under the Act 

only on a complaint filed by any authorized officer of the Central 

Government or any person who has given notice of not less than 60 days 

in the prescribed manner of the alleged offence or of his intention to 

make a complaint to the Central Government or any authorized officer. 

· 82 Municipal Council of Ratlam Vs Wardhichand AIR 1980 SC 1622. 

83 AIR 1980 SC 1622 

84 (2003) 7 sec 389 
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CHAPTER-S 

ROLE OF THE JUDICIARY 

"In any organised society, right to live as a human being is not ensured by 
• meeting only the animal needs of man. It is secured only when he is 

assured of all facilities to develop himself and is freed from restrictions 

which inhibit his growth. All human rights are de~igned to achieve this 

object. Right to live guaranteed in any civilised society implies the right to 

food, water, decent environment, education, medical care, and shelter. 

These are basic human rights known to any civilised society." 

The Supreme Court of India, AIR 1996 SC 1051 at 1053. 

Environmental consciousness the world over, supported by judicial 

activism supplemented the drawbacks, deficiency and lacunae of the 

legislative process and executive red-tapism. Article 142 of the 

Constitution empowers the Supreme Court to pass appropriate orders to 

meet the ends of justice even to go beyond law and find out the 

habitation of justice. Indian judiciary, more precisely the Supreme Court 

and High Courts has played an important ro1e in the evolution and 

development of the right to environment. Various laws were en~cted to 

deal with the problem of environment and the superior courts played a 

pivotal role by interpreting those enactments. Public Interest Litigation 

is proved to be a successful instrument in majority of the environment 

related cases. The study of the role of judiciary laying down principles 

and broad parameters for enforcement of various environmental laws are 

very important in the study of the right to environment. The interest 

shown by the judiciary in the protection of the environment is also 

equally necessary to dig out the importance of the right to environment. 

The deficiencies and difficulties of judiciary in the administration of 
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environmental justice have also been discussed so that some changes 

may be suggested in the administration of environmental justice. 

During J 990s Indian legal system underwent a radical change in 

sorting out new horizons of social justice. In modern time, justice has to 

meet social realities and demand of the time. The development of right 

environment through judicial intervention by national Courts in various 

parts of the world, shows two things: first, the courts are recognising it 

as a fundamental right; second, the courts are defining the content and 

nature of the right through landmark decisions. The emergence of right 

to environment in India started from Maneka Gandhil and completely 

emerged in the Subhash Kumar. 2 Though the inactively the right to life 

which includes the right to environment was explained by the court in 

1951 in the famous case A. K. Gopalan vs. State of Madras3 but a 

complete expression of the right to life took place in Maneka Gandhi's 

case. 

Position in India 

Indian legislature and Administration failed to tackle India's myriad 

environmental problems. Laws granting vagu~ and sweeping authority 

and powers to the Government agencies contributed to this failure. 

Apathy and a slower tendency to adapt to rapid environmental changes 

have also given rise to the need for the active plenary role of the Court. 

Judicial rulings have completely changed the nature and understanding 

of the law in the Indian environmental jurisprudence. The judiciary 

looked to the provisions of the Indian constitution to solve the various 

problems of environment within the framework of Public Interest 

I. Manelw Gandhi vs. Union of India AIR 1978 SC 597. 

2. Subhash Kumar us. State of Bihar, AIR 1991 SC 420. 

3. AIR 1950 SC 27. 
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Litigation. Article 142 afforded the Supreme Court considerable power to . 

mould its decisions in order to deliver complete environmental justice .. 

In the matters of constitutional interpretation, the Supreme Court is the 

final authority, which assumes a primary position in the Indian legal 

system.4 · 

Environmental, law making in India has not followed any consistent 

and logical _path of serious deliberations both at the stage of drafting and 

consideration on the floor of legislatures, before becoming the law of the 

lal)d. Even chance remarks or an expression of displea~ure over an 

undesirable environmental situation by charismatic political leaders 

have often led to the making of laws. The circulars and guidelines as to 

joint forest management and notification as to Coastal Regulation Zone 
. , 

apparently are illustrations ·of this. Lack of vision in foreseeing 

environmental problein.s, not evolving appropriate policies plans and 

programmes, non-dynamic and non-reactive laws appear. to be the 

judicial activism. s 

Maneka Gandhi vs. Union of India6 is the turning point 'in the 

history of development of life and personal liberty where the Supreme 

Court interpreted Article 21 ensuring that the procedure under the law 

should be reasonable, fair and just. The scope of fundamental right got a 

liberal expansion to cover all those areas connected with the persons 

and personality. Justice Bhagwati qbserved: 

"The attempt of the court should be to expand the reach and 

ambit of the Fundamental Right rather than attenuate their 

meaning and content by a process of judicial construction" 

.4 See, Y.K. Sabanual," The Supreme Court's Contribution to Environmental Law" in Nyay Deep 

5 id. note 1. 

6 ld note-/ 
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In Noise pollution first case came before the Bombay High Court7 in 

which the Bombay High Court asked authorities to regulate the use of 

loudspeaker during· Navaratri Festival. The Court ordered strict 

implementation of Environmental Acts and Rulings so that celebration of 

festivals must not disturb . the peace and tranquillity of the 

neighbourhood. 

In Godham Construction Company Vs. · Amulya Krishna GhoshB 

Calcutta High Court held that no money could afford appropriate relief 

to the plaintiff who was discomforted by the noise pollution. 

Another case was decided by the· Calcutta High Court, Rabin 

Mukharjee Vs. west Bengal9 ,in which the court held that the authorities· 

should ·strictly implement the Motor Vehicle Act and ban the use of. 

· multi toned electric honi.s and impose fine whenever necessary. 

In Om Birangana Religious Society vs. State of OrissalO the court 

upheld the power of. the Sub-Divisional Magistrate to direct religious 

organisations that use of microphones may hinder the right. of citizens to 

live a peaceful life. 

In P.A Jacob Vs Superintendent of police, Kottayyam, 11 the Kerala 

. High Court asked the Christians not. to use loudspeaker which would 

disrupt the law and order and create inconvenience to for the other 

groups of citizens. · 

· In Free ~egal Aid Cell Vs Government of NCT Delhil2 a separate court for 

dealing the problem of noise was directed to be established and all the 

District Magistrates be empowered to issue prohibitory orders to limit 

7 State of Bombay Narasu Appa Mali. AIR 1952 Born. 82 
· 8. AIR 1968 Ca/61. 

9: AIR 1985 Cal 222. 
10

• J996/00CWN617. 
11

• AIR 1993 KER I. 
12

• AIR 2001 De/455. 
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the use of loud speaker, restrict the use of fire crackers m religious 

festivals, marriages etc. 

In Sayeed Moqsood Ali vs. the State of MP.l3 a dharmasala was 

being operated near the residence of a cardiac patient. It was held that 

even a single individual is entitled to maintain a writ petition and the 

dharmasala was ordered to limit the level of noise. 

Burra bazaar fire works dealers Association vs. the Commissioner of 

Police, Calcutta, 14 the Calcutta High Court took a highly activist stand 

and put restrictions on manufacture store and selling of. fire crackers 

and held that right to a decent environment, the right to live peacefully, 

the right to sleep at night and the right to leisure which are the 

necessary ingredients of the right to life under Article 21 of the 

Constitution. 

In Maulana Mufti Syed Barkati vs. State of West Benga[lS the 

Calcutta High Court held that use of loud speaker for calling for Azan is 

not an integral part of Islam and it would not violate the right to religion 

under Article 25 of the Constitution. Use of loudspeaker is a 

technological development and not a part of Islam. 

In Church of God vs. KKRMC Welfare Society16 it was reported that 

loud speaker was used in the church during prayer, which added to the 

existing noise. The Madras High Court ordered that the noise caused by 

prayer meetings be controlled. The Church challenged the order on the 

ground of interference with the right to profess, practice and propagate 

religion and thus violative of Article 25 and 26 of the Constitution. The 

Supreme Court rejected the contention holding that:-

13. AIR 2001 MP 220. 
14. 1997 (2) CLJ 468 

15. AIR 1999 CallS. 

16. AIR 2000 SC 2773. 
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"no religion prescribes that prayer be performed through vmce 

amplifier or by beating of drums and that and. that Article 25 and 26 

are subject to public order, morality and health." 

It relied on the observation in Acharya Maharajsri Narendra Prasadji vs. 

State of Gujarat17 that Fundamental Right of one person must co-exist in 

·harmony with that of another person . and also with the power of the 

state in the light of the directive principles in the interest of social 

welfare as a whole. 

About soU pollution due. to dumping of waste and effluents of 
' 

factories, use of pesticides and insecticides, gases, acid rains, etc. has 

resulted in the destruction of vegetation and change in the composition 

of soil that makes it unfit for cultivation. Vegetable, egg, meet, fish, 

grapes, oil and cereals contain DDT and BHC above permissible limit.· 

The Chemical industries in Bichri village were discharging chemical 

wastes which rendered the soil unfit for cultivation. Iron-based and 

gypsum-based sludge if not properly treated, pose grave threat to Mother 

Ea:rth. The court held . that the industries are absolutely liable to 

compensate the harm caused by them to the villagers in the affected 

area, to the soil and to the underground w~ter arid hence they are 

bound to take all necessary measures to remove the sludge and other 

pollutant lying in the affected area and also to defray the cost of 

remedial measures required to restore the soil and underground water 

sources. Section 3 and 4 of the Environment Act 1986 confers the 

Central Government the power to give directions to the above effect. Levy 

of cost for remedial measures implicit in the two sections. 

In the field of tobacco smoking, K. :Ramakrishna vs. State of KeralalB 

the court held that the tobacco smokers violate the fundamental right to 

life guaranteed under Article ~ 1 of the constitution as the exposure to 

tobacco smoke was slow prior, causing death and passive smoking 

17. AIR 1974 SC 2098. 
18. AIR 1999 Ker 38. 

( 
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where the judges deemed it a punishable offence under section 278 of 

the Indian Penal Code. 19 The earliest specific law on smoke is the Bengal 

Smoke Nuisance Act 1905, the Bombay Smoke Nuisance Act 1912, 

In the area of Cultural heritage, Taj Trapezium case2o is a typical case 

where the Supreme Court recognized and that since the Taj is a World 

Heritage Site, the Sup:reme Court would itself monitor some issues such 

as air pollution, proper management of the Mathura refinery, 

construction of a hospital, a bypass to divert all traffic away from Agra 

etc. Subsequently, a governmental Agra Mission Management Board was 

constituted in 1997 followed by the Taj Trapezium Zone Pollution 

\ (Prevention & Control) Authority set up in 1999, to monitor progress of 

the implementation of various schemes for protection of the Taj. In Rajiv 

Mankotia us. Secretary to the President of India2I prevented the 

government of India from converting a part of Viceregal Lodge in Shimla 

constructed in 1888 in to a tourist hotel being a historical monument of 

national importance: 

Protection of monuments and religious shrines from environmental 

pollution came up for consideration before the Supreme Court in Wasim 

Ahmed Sayeed us. Union of India and Others22 To prevent damage to 

monuments, particularly the Dargah of Moinuddin Chisti in Ajmer and 

the heritage city of Fatehpur Sikri, the Supreme Court directed the 

removal of shops within a certain distance from the monuments so that 

no damage is caused to them. The Kerala High Court examined the 

importance of pre-historical monuments in Niyamvedi us. Government of 

India23 and held that pre-historical monuments needed to be preserved. 

Monetary compensation:- Right to compensation due to environmental 

19. Padma, "women empowerment towards safer environment andjustice" IBR 28 2&3, 2001. 
20. All? 1997 SC 734. 
21 . (1997) to sec 441. 
22. (2002) 9 sec 472. 

23 . Kerala High Court WA No. 1427/1994-B 6'" Nov. 1995. 
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catastrophe· 1.e. for violation of any right under Article 21 of the 

constitution, right to claim compensation has been recognized in many 

cases. Right to a healthy environment is included under Article 21 of the 

constitution and hence for violation of this right monetary compensation 

can be claimed as matter of right.24 

In the field of hazardous substances, in M. C. Mehta vs. Union of 

India25 popularly known as Shri Ram Gas Leak Case the Supreme Court 

Observed: "an enterprise which is engaged in a hazardous or inherently 

dangerous industry which posses a potential threat to the health and 

safety of the persons . working in the factory and residing in the 

surrounding areas owes an absolute and non-delegable duty to 

community to ensure that harm results to any one on account of 

hazardous or inherently dangerous nature of activity which it has 

undertaken. 

In the field of ecological balance Sachidananda Pandey vs. the State of 

West Benga[26 the Supreme Court reminded the citizen and the 

Govemment of their social obligation to preserve and maintain ecological 

balance. Rural Litigation and Entitlement Kendra v. State of U.P.27 

was one of the earliest cases where the Supreme Court dealt with 

issues relating to environment and ecological balance. The 

expanded concept of the right to life under the Indian Constitution 

was further elaborated on in Francis Coralie Mullin v. Union 

Territory of Delhi2B where the · Supreme Court set out a list of 

positive obligations on the State, as part of its duty correlative to 

the right to life. 

In the area of water and air Subhash Kumar vs. State of Bihar29 is a 

24. M. C. Mehtavs. Unionoflndia(1997) I SCC395. 
25 . AIR 1987 SC 96. (Shri Ram Gas Leak Case) 
26. AIR 1987 SC 1109. 
27. Rural Litigation and Entitlement Kendra, Dehradoon vs. State of UP, AIR 1985 SC 652. 
28. AIR 1981 SC 746. 
29. Subhpsh Kumar vs. State of Bihar, AIR 1991 SC 420. 
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landmark judgment in which justice K. N.Singh observed: 

"Right to live is a fundamental right under Article 21 of the 

constitution and it includes pollution free water." 

In AP Pollution Control Board us. M. V Naydu,3o the Supreme Court 

Observed: 

(The right to drinking water is fundamental to life and there is a duty 

on the State under Article 21 to provide clean drinking water" 

In Surendra D Sinha us. Union of India31 The Apex Court emphasized 

that there can be no denying of the fact that right to life guaranteed 

under Article 21 of the Constitution surely include a right to clean water 

In Narmada bachao Andolan us Union of India32 justice Kripal observed: 

"Water is the basic need of the human being and part of right to life and 

human right as enshrined in Article 21 of the Constitution of India" 

In D.K Joshi us. State of U.P.33 and Dr. Ajay_ Singh Rawat us. Union of 

Inc/.ia34 (it was alleged that the water supplied for drinking was extremely 

polluted and unhealthy for human consumption. The writ petition was 

filed under Article 32 of the constitution which only for enforcement of 

Fundamental Right. It is implied that right to water, which is ·a 

component of environment, is considered as Fundamental Right. 

Various High Courts also passed judgments on clean water.35 

Developm~nt vs. -Environment 

30. AIR /996 SC 781. 
3 L 2001 (3) Scale 533. 
32. AIR 2000 SC 3751. 
33. (1997) SCALE 181. 
34. A jay Sing Rawat VS. Union of India (I 995) 3 sec 266. 

35 . Hamid Khan vs. State of U.P AIR 1997 M.P. 191, F.K. Hussain vs. Union of India AIR 1990 KER 

321, S.K Garg vs. State of U.P, AIR 1999 All 87, Attakoya thangal us. Union of India, 1990 

KLT580. 

' / 
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. The Vienna Declaration and Programme of Action held the right to 

development as "a universa). and inalienable right and an integral part of 

fundamental human rights."36 The right to development has also been 

given prominence in the mandate of the High Commissioner for Human 

Rights, (General Assembly Ressolution 48 I 141, 1993) and the General 

Assembly. required the High Commissioner to establish "a new branch 

whose primary responsibilities would be the promotic;m and protection of 

the right to development."37 The right is regularly mentioned in 

declarations of international conferences and summits and in the 

annual resolutions of the General Assembly and the Commission on 

Human Rights. 

In Goa Foundation us. Diksha Holdings Pvt. Ltd. 38 the Supreme 

Court considered the controversy between environment and 

development. The Court held that there can be no development at the 

cost of environment and environment at the cost of development. A 

balance between the two should be maintained. Justice Pattanaik 

observed: 

"the society shall. have to prosper but not at the cost of the 

environment and in similar vein, the environ~ent shall have to be 

protected but not at the cost of the development of the society - there 

shall be both development and proper environment and as such a 

balance has to be found out and administrati,ve actions ought to 

proceed in accordance with and d'hors the same" 

In Calcutta wetland caseJ9 the Calcutta High Court recognised that the 

environmental concern had to be addressed at the same time as 

36 . Vienna Declaration and Programme of Action 1993. 
3 7 . General Assembly Resolution 50121 f. /995. 
38. AIR 2001 SC 184. 
39. Peoples United for Better Living at Calcutta vs. State of West Bengal AIR 1993 Cal. 125. 
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developmental concern and that development m1,1st progress at a rate 

that took into account the interest of posterity as well. 

In the State of Himachal Pradesh vs. Ganesh wood products4D the 

Supreme Court held that the Government could not. allow the approval 

of new industry where use of forest products had a deleterious effect on 

forest, wealth, ecology, and the environment. 

The Supreme Court gave an understanding of Sustainable 

Development, which designed subsequent law making that the 

development, and the ecology is not opposed to each_ other. It is 

internationally accepted concept that the quality of human life should be 

improved within the capacity of the , ecosystem. The trend of the 

Supreme Court was to apply the principle of sustainable development to 

ecologically harmful industry but recently it seems that the trend shifted 

also to support incursion on the forest cover in the interest of the 

development. In Consumer Research Education vs. Union of India, 41 the 

State Government altered the boundary of Chinkara Sanctuary for 

allowing mining within the Sanctuary, which was challenged. The Court 

observed:-

"Where an attempt is made by the State Legislature to balance the 

need for environmental protection and the need for economic 

development of an ·impoverished backward area, it would be improper 

. to apply the princ;iple of prohibition . . . . . . instead the court would 

apply the principle of sustainable development and intergenerational 

equality'' 

In Live Oak Resort vs. Panchgani Hill Station Municipal Corporation42 the 

Supreme Court maintained a balance between environment, ecology and 

environment. The ,petitioner sought to prevent cohstruction of a five star 

40. (1995) 6 sec 363. 
41 . (20oo; 2 sec 599. 
42. (200IJ s sec 329. 
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luxurious hotel m Panchgani Hill Station. The Court allowed 

construction and observed that obviously the state Government had in 

its mind that ecology cannot be given a go-bye, in the same vein the 

development process can not be ignored as a matter of fact the law court 

evoked the factum of sticking a balance between developme_nt and 

ecology as in the developing country, there can not be only development 

or only ecology but both must exist and thus a balance has to be struck 

else otherwise society will perish in the absence ofthe elements. 

Soil pollution 

The Supreme Court of India in Ratlam Municipality case43 first of all 

recognised the right to environment without any specific reference to 

Article 21, 48(A) and 51 (A) (g) of the constitution. The Supreme Court 

observed that: 

"Public nuisance, because of pollutants being discharged by big Factories 

to the detriment of the poorer sections, is a challenge to the social justice 

component of the rule of law." 

A little later in the decision, it was said that, 

((Decency and dignity are non-negotiable facets of human rights and are a 

first charge on local self- governing bodies". 

In this case the court recognized the importance of pollution free 

environment and rendered it the status of human right. The Court 

clarified that pollution is a challenge to the social justice component of 

rule of law. Municipal Council constituted for the purpose of preserving 

public health can not runaway from its principal duty by pleading 

financial inability. This judgment opened the door for further 

developments in the environmental jurisprudence. 

In Chetriya Pradushan Mukti Morcha Sangharsha Samity -Vs-

State of Uttar Pradesh,44 and Subhash Kumar us. State of Bihar,4 S the 

43 . Municipal Council of Rat/am vs. Vardiclwnd A I R 1980 SC 1622. 
44 _AIR t990 sec 2060. 
45. id II 28_ 
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Supreme Court treated the right to pollution free environment as 

integral part of right to life under Article 21 of the Constitution. 

Therefore, if anything endangers or impairs the quality of right in 

derogation of laws a citizen has right to recourse to Article 32 of the 

constitution for removing pollution of water or air which may be 

detrimental to the quality of life. 

In the State of Rajasthan vs. G. Chawla46 the Supreme Court held that 

the State Legislature has the right to prevent/control/penalize loud 

noise, it would not violate the freedom of speech and expression, as it 

would be reasonable restriction in the interest of public: In addition, 

such laws fall under public health and sanitation under entry 8 of List II 

of the 7th schedule of the Constitution. 

Looking at the decision of the Supreme Court in applying the 

principle of sustainable development, initially the court was on a 

theoretical footing but some of the latter decisions created conflict that 

the concept of sustainable development 1s a reconciliation of 

environment and economy rather than a choosing game between the 

two. Moreover, the tools and methods of sustainable development must 

be clearly specified. The court did not accept a rigid interpretation of the 

principle of sustainable development in India. The importance of the 

theory lies_ in its potential for use by courts as a means of ensuring 

environmental compliance. 47 

Application of International principles 

It is worthwhile to mention here that principle 10 of Rio declaration, 

1992 states that: 

"Environmental Issues are best handled with participation of all 

concerned citizens, at the relevant level. At the national level, each 

individual shaJl have appropriate access to information concerning 

the environment that is held by public authorities, including 

46. AIR 1995 SC 544. 
47. See. Pritviraj Dutta, "The Politics of Sustainable Development" 2 IJEL 2001. 
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information on hazardous materials and activities 1n their 

communities, and the opportunity to participate in decision-making 

processes. States shall facilitate and encourage public awareness and 

participation by making information widely available. Effective access 

to judicial and administrative proceedings, including redress and 

remedy, shall be provided." 

The first case on which the Supreme Court of India applied the doctrine 

of Sustainable Development was the Vellore Citizen Welfare Forum vs. 

Union of India. 48 In this case, dispute arose over some tanneries in the 

state of Tamil Nadu that they were discharging effluents· in the river 

Palar, The Hon'ble Supreme Court held that: 

"We have no hesitation in holding that the precautionary principle and 

polluter pays principle are part of the environmental law of India" 

The court also held that: 

«Remediation of the damaged environment is part of the process of 

'Sustainable Development' and as such polluter is liable to pay the 

cost to the individual sufferers as well as the cost of reversing the 

damaged ecology." 

But before this case, the Apex Court has tried to keep the balance 

between ecology and development in many cases. In Rural Litigation and 

Entitlement Kendra Dehradun vs. State of Uttar Pradesh, 49 which was 

also known as Doon valley case, dispute arose over mining in the hilly 

areas. The Supreme Court after much investigation ordered the stopping 

of mining work and held that: 

"This would undoubtedly cause hardship to them, but it is a pnce 

that has to be paid for protecting and safeguarding the right of the 

people to live in healthy environment with minimal disturbance of 

48. Vel/ore Citizen Welfare Forum Vs Union Of!ndia. AIR 1996 SC 2715. 

49. ld n28. 
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ecologic?-1 balance and without avoidable hazard to them and to their 

cattle, homes and agricultural land and undue affection of air, water 

and environment." 

However, in this case, the Supreme Court allowed a mine to operate 

until the expiry of lease as an exceptional case on condition that land 

taken on lease would be subjected to afforestration by the developer. But 

as soon as the notice was brought before the court that they have 

brea~hed the condition and mining was done in most unscientific way, 

the Supreme Court directed the lessee to pay a compensation of three 

lacks to the fund of the monitoring committee. This has been directed on 

the principle of 'polluter pays'. Justice Rangariath Misra held that 

preservation of the Environment and keeping the ecological balance 

unaffected is task which not only Governments but also every citizens 

must undertake. It is a social obligation and let us reminds every Indian 

citizens that it is his Fundamental Duty as enshrined in Article 51 A (g) 

of the constitution. 

The absolute Liability principle was laid down by the Supreme 

Court in M C. Mehta vs. Union of India50 rather than environmental law 

principle for compensation. But in Indian Council for Enviro-Legal Action 

vs. Union of India,sl the Supreme Court applied Polluter pays Principle 

and held that Manufacturers would be liable for the payment of 

compensation as per the absolute liability principle as laid down m 

Oleum Gas Leak Case as well as the pre-cautionary principle and 

sustainable development principle. 

In Vellore Citizens Welfare Forum vs. Union of India, 52 the Supreme 

Court applied the principle of sustainable development on a theoretical 

standpoint. The Court observed: 

"while industries are vital for the country's development but having 

50 .AIR 1987 SC 1086. 
51. (1996)3 sec 212. 
s2 .(1996J s sec 6-17. 

176 



regards to pollution caused by them the principle of sustainable 

development is to be adopted as a balancing concept.. ..... though 

leather industry is of vital importance to the country as it generates 

foreign exchange and provide employment avenues, it has no right to 

destroy ecology, degrade and pose a health hazard." 

In a landmark decision in Tarnn Bhagat Singh, Alwar vs. Union of 

India, 53 the petitioner filed a Public Interest Litigation and brought to the 

notice of the Supreme Court that the State government of Rajasthan was 

failed to make rules and in contrary allowed mining work to continue 

within the forest area. Consequently, the Supreme Court issued 

directions that no mining work or operation could be continued within 

the protected area. 

In M. C. Mehta vs. Union of India54 the Supreme Court issued 

directions towards the closing of mechanical stone crushing activities in 

and around Delhi. However, it realized the importance of stone crushing 

and issued directions for allotment of sites in the new 'crushing zone' set 

up at village Pali in the state of Haryana. Thus it is quite obvious that 

the courts give equal importance to both ecology and development while 

dealing with the cases of environmental degradation. 

Under Article 21 of the Indian constitution, . the right to life is 

residuary in nature. Way back in 1967, the Apex Court in Satwan Singh 

vs. A.P. 0 New Delhi55 Justice Despandey opined that life and personal 

liberty included variety of rights though not included in part III of the 

constitution provided they were necessary for the full development of the 

personality of the individual. Again in 1981 the Supreme Court in 

Francis Coralie vs. Union Territory56 of Delhi, Justice Bhagwati explained 

53 .Tarun Bharat Sangha. A/war vs. Union of India (1993) I SCC 4. 
54. M. C. Mehta vs. Union of India (1997) 2 SCC 253. 
55 . AIR 1967 SC 1867. 

56 AIR 1981 SC 746. 
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• that right to life includes all faculties of thinking and feelings. 

Indian handicraft Emporium vs. Union of India57 the Apex Court 

held that a trade dangerous to ecology to be either regulated or totally 

prohibited. The fundamental Right to trade are to be balanced with the 

demand of social interest. This balance is reflected in Article 48A and 51 

A (g) of the constitution. According to the Court prohibition of import of 

African ivory had a laudable object. Under the pretext of dealing in ivory, 

killing Indian elephant is to be stopped. The Court observed: 

"Animals play a vital role in maintaining ecological balance. The 

amendment (1991 Wild Life Protection Act 1972) have been brought 

for the purpose of saving the species from extinction as also for 

arresting depletion in their numbers caused by callous exploitation 

thereof." 

Another expansion of the right to life is the right to livelihood 

(article 41), which is a directive principle of state policy. Thjs extension 

can check government actions in relation to an environmental impact 

that has threatened to dislocate the poor and disrupt their lifestYles. A 

strong connection between the right to livelihood and the right to life in 

the context of eq.vironmental rights has thus been established over the 

years. Especially in the context of the rights of indigenous people being 

evicted by development projects, the Court has been guided by the 

positive obligations contained in article 48A and 51A(g), and has ordered . 

adequate compensation and rehabilitation of the evictees. 

In Surendra D Sinha vs. Union of India5B the apex court emphasized 

that there can be no denying that right to life guaranteed under Article 

21 of the constitution would surely include a right to clean environment. 

Matters involving the degradation of the environment have often come to 

57 AIR 2003 SC 3255. 
58 (2001) 3 Scalu 533. 
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the Court in the form of petitions filed in the public interest. This mode 

of litigation has gained momentum due to the lenient view adopted by 

the Court towards concepts such as locus standi and the 'proof of injury' 

approach of common law. This has facilitated espousal of the claims of 

those who would have otherwise gone unrepresented. It is interesting to 

note that, unlike Indian courts, the Bangladeshi and Pakistani courts 

apply an 'aggrieved person' test, which means a right or recognised 

interest that is direct and personal to the complainant. 

Right to environment 

The Constitution Forty Second Amendment Act 1976 explicitly 

incorporated environmental protection and improvement as part of State 

policy through the insertion of Article 48A. Article 51A (g) imposed a 

similar responsibility on every citizen "to protect and improve the 

natural environment including forests, lakes, rivers, and wildlife and to 

have compassion for all living creatures." 

One of the main objections to an independent right or- rights to the 

environment lies in the difficulty of definition. It is in this regard that the 

Indian Supreme Court has made a significant contribution. When a 

claim is brought under a particular article of the Constitution, this 

allows an adjudicating body such as the Supreme Court to find a breach 

of this article, without the need for a definition of an environmental right 

as such. All that the Court needs to do is what it must in any event do; 

namely, define the Constitutional right before it. Accordingly, a Court 

prepared to find a risk to life, or damage to health, on the facts before it, 

would set a standard of environmental quality in defining the right 

litigated. This is well illustrated by the cases that have come before the 

Supreme Court, in particular in relation' to the broad meaning given to 

the Right to Life under Article 21 of the Constitution. The right to life 

has been used in a diversified manner in India. It includes, inter alia, the 

right to survive as a species, quality of life, the right to live with dignity 
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and the right to livelihood. However, it is a negative right, and not a 

positive, self-executory right, such as is available, for example, under 

the Constitution of the Phillipines. Section 16, Article II of the 1987 

Phillipine Constitution states: 'The State shall protect and advance the 

right of the people to a balanced and healthful ecology in accord with the 

rhythm and harmony of nature'. This right along with Right to Health 

(section 15) ascertains a ·balanced and healthful ecology.59 In contrast, 

Article 21 of the Indian Constitution states: 'No person shall be deprived 

of his life or personal liberty except according to procedures established 

by law.' The Supreme Court expanded this negative right· in two ways. 

Firstly, any law affecting personal liberty should be reasonable, fair and 

just. Secondly, the Court recognised several unarticulated liberties that 

were implied by Article 21. It is by this second method that the Supreme 

Court interpreted the right to life and personal liberty to include the 

right to the environment. 

In V. Lakshmipati Vs. State of Kamataka60 the Karnataka high Court 

clearly and specifically declares that Article 21 guarantees right to 

environment. The Court pointed out: 

"Entitlement to clean environment 1s one of the recognized basic 

human rights ......... the right to life inherent to Article 21of the 

constitution of India· does not fall short of the requirement of quality 

of life which is possible only in an environment of quality where on 

account of human agencies the quality of air and quality of 

environment are threatened or affected, the court would not hesitate 

to use its innovative power ...... to enforce or safeguard the right to 

life to promote public interest." 

Rural Litigation and Entitlement Kendra v. State of U.P.61 ts one the 

59. Peoples United for Democralic Rights vs. Union of india AIR 1983 SC 1473. 
60. AIR 1992SC 652. 
61. AIR 1985 SC 746. 

180 



earliest case where the Supreme Court dealt with environment and 

ecological balance. The concept of the right to life under Article 21 of the 

Indian Constitution was further expanded and elaborated in Francis 

Coralie Mullin v. Union Territory of Delhi62where the Supreme Court has 

given a list of positive obligations of the State, as a part of its duty 

correlative to the right to life. The willingness of the Court to assert in 

adopting and expanding the understanding of human rights in this case 

is very important. It is only through such an understanding that claims 

of right to environment can be accommodated within the broad scope 

and ambit of human rights. The relation between environment and right 

to life was further addressed the Supreme Court in the Charan Lal Sahu 

v. Union of India63 Similarly, in Subhash Kumar v. State of Bihar,64 the 

Court observed that 'right to life' under Article il of the constitution 

includes the right of enjoyment of pollution-free water and air for full 

enjoyment of life. The Court recognised that the right ~o environment is 

part of the fundamental right to life. These case also indicated 

governmen~al agencies may be compelled to take positive measures to 

improve .the environmental quality and control environmental pollution. 

The Supreme Court used the right to life as a tool for emphasizing 

drastic steps to combat air and water pollution in V. Mathur vs. Union of 

India,6s It has directed closure or relocation of industries and evacuated 

land to be used for the needs of the community in MC. Mehta v. Union of 

India,66 The courts took notice of unscientific and uncontrolled 

quarrying and mining in Rural Litigation and Entitlement Kendra v. State 

of U.P, 67 and issued orders for the maintenance of ecology around 

coastal areas in Indian Council for Enviro-Legal Action v. Union of India, 68 

62 o AIR 1981 SC 7460 
630 AIR 1991 SC 420. 
64. AIR 1991 SC 4200 
65 0 1997) 1 sec 388. 
66 0 1996) 4 sec 35 
67 0 1996) 5 sec 2s1. 
68 0 (1996) s sec 2s1. 
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shifting of hazardous and heavy industries in M.C. Mehta v. Union of 

.fndia, 69 and in restraining tanneries from discharging ·effluents in M. C. 

Mehta v. Union of India7o 

Another expansion of the right to life is the. right to livelihood 

under Article 21 of the constitution, which is though a directive principle 

of state policy, but this extension can check governmental actions in 

relation to ··an environmental impact, which threatens to dislocate the 

poor and disrupt their lifestyles. This Article directed the st~te to ensure 

to the people within the limits of its economic capacity and development 

employment, education, and public assistance 1n case of 

unemployment, old age,. sickness, and dis balance. Thus, a strong 

connection between the two rights i.e. the right to livelihood and the 

right to life in the context of environmental rights has been established. · 

Especially in relation to the rights of tribal people being evicted by 

development projects, the Court has -been guided by the obligations of 

article 48A and 51 A (g), and has orde~ed adequate rehabilitation and 

compensation of the evicted persons. 

Cases rela.ting to environmental degradation often. come to the 

Court in the Ptlblic. Interest Litigation has gained. importance due to the 

liberal view adopted by the Court towards the concept of locus standi 

and the 'proof of injury' approach of common law. It is to be noted that,. 

the Bangladesh and Pakistan courts apply ·the test of 'aggrieved person', 

which means a right or recognised direct interest to the complainant. 

The emerging ch8.l.lenges of development and the environment .have 

made a consensus on the concept of "sustainable and environmentally 

sound development". The Earth Summit 1992 endeavoured to focus by 
I 

defining the programme of action; Agenda 21 clarified 27 principles, 

adopted on that occasion. We can also refer to· the content of the 

69. (1996) 4 sec 351. 
70. AIR 1998 SC 1037. 
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Declaration on International Economic Cooperation adopted by the 

General Assembly in May 1990, which clearly recognizes that "Economic 

development must be environmentally sound and sustainable." 

The concept of sustainable ·development has three basic 

components. First is the precautionary principle, whereby the state must 

anticipate, prevent and attack the cause of environmental degradation. 71 

The Rio Declaration affirmed the principle under Principle 15, by stating 

that where ever there are threats of serious or irreversible damage; lack 

of full scientific certainty shall not be used as a r:eason for postponing 

cost-effective measures to prevent environmental degradation. Rio 

Declaration on Environment and Development (1992). In 1996, the 

Supreme Court in Vellore Citizen's Welfare Forum72 stated that 

environmental measures, adopted by the State Government and the 

statutory authorities, must anticipate, prevent and attack the causes of 

environmental degradation. Under lhe light of the definition given in the 

Rio Declaration, the Court stated that where there are threats of serious 

and irreversible damage, lack of scientific certainty should not be used 

as a reason for postponing measures to prevent environmental 

degradation. The Supreme Court has and applied the principle on 

several other occasions. In the Taj Trapezium Case, 73 Supreme Court 

applied the precautionary principle and ordered a number of industries 

surrounding the Taj Mahal to relocate or introduce pollution abatement 

measures to protect the Taj from deterioration and damage. 

The High Courts in India also decided many cases explaining the 

right guaranteed under Article 21. In T. Damodhar Rao74 AP High Court 

drew an inference that Article 21 can be extended to protect the citizen's 

11. (1996) 5 sec 647. 
72. Vellore Citizen Welfare Forum vs. VOl. AIR 1996 SC 2715. 

73 . M. C. Mehta vs. Union of India 1982 _, Scale 7 (SP). 
74 . Damodara Rao I':\· The Special Ojjicer . .1-lunicipal Corporation. Hydra bad, AIR 1987 AP I 7 I. 
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life against the polluted environment. In Kinkri Devi75 the Himachal 

Pradesh High Court · held that if a balance between the needs of 

development and protection of ecology is not maintained, it would result 

in the violation of citizen's fundamental right under the constitution. 

The Kerala High Court has not given preference to right to livelihood at 

the risk of environmental pollution in Madhavi us. Thilakan.76 In 

Damodara. Rao case, 77 the AP High Court took into consideration an 

open plot of land which was kept for recreational purpose. The court 

held that i~ is reasonable to hold that the enjoyment of life and its 

attainment and fulfillment guaranteed by Article 21 of the constitution 

embraces the protection and preservation nature's gift without which life 

cannot be enjoyed. Depending on this decision, the Kamataka High . 

Court in V Lakshmipati case,7B held that once a development plan had 

earmarked the area for residential purpose the land is bound to be put 

to such use only. The Court pointed out that entitlement to clean 

environment is one of the recognized basic human right and human 

right jurisprudence can not be permitted to be thwarted by status · 
• ' ' p 

quoism on the basis of unfounded apprehensions. . In Attakoya 

Thangal's79 case also, the Kerala High Court established the right to 

clean water as included under Article 21 of the constitution. Justce 

Sankaran Na:lr observed that the right to life is much more than the 

right to animal existence and its attributes are manifold, as life itself. A . 

priorisation of human needs and a new value system has been 

recognized in this area. Th~ right to sweet water and ~he right to free air 

are attributes of the right to life, for these are the basic elements, which 

sustain life itself. In relation to use of ground water, the right to quality 

75 . Kinkri Devi -Vs- State of Himachal Pradesh, AIR I 988 HP 4. 
76. Madhaui -Vs- Tihlakan 19~8 (2) KLT 730. 

77. ld. 74. 
78. V, Lakshmipathy Vs State of Kamataka AIR 1992 Kant 57. 

79 . Auakoya Thangal vs. Union of India I 990 KL T 580. 
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of life and environment was also emphasized by the Rajasthan High 

Court in L.K. Koolwal's case.so Looking at the impact if Article 51 (A) (g) 

of the constitution the Court expressed the view that the maintenance of 

health, sanitation and environment falls within Article 21 of rendering 

the citizens the fundamental right to ask for affirmative action. 

Thus, the High Courts were more active and direct in declaring the 

right to c;;lean and human environment as a fundamental right included 

under Article 21 of the constitution. 81 Though the decisions of the High 

Courts were under the inspiration of the Supreme Cou:r:t but The 

Supreme Court was more hesitant, in the beginning, to declare a clear 

right to environment. Only in 1990, first time the Supreme Court almost 

declared the right to environment as included under Article 21 in 

Chetriya Pradushan Mukti Sangarsh Samiti vs. State of Up82 and 

Subhash Kumar vs. State of Bihar.B3 In the first case, Chief justice 

Sabhyasachi Mukherji, in clear terms observ'ed that every citizen has a 

fundamental right to have the enjoyment of life and living as 

contemplated m Article 21 of the constitution of India. In the second 

case, Justice K. N. Singh observed that the right to live includes the 

right to enjoyment of pollution free water and air for full enjoyment of 

life. 

Another component of sustainable development is the 'polluter 

pays principle'. The principle states that the polluter has an obligation to 

make good the loss and bear the cost of rehabilitation of the 

80 . L. K. Koolwal us. State of RajasthG.n, AIR 1988 Raj. 3. 

81 . Article 21 reads," No person can be deprived of his life and personal liberty except according to procedure 
established by law." 

82 .Chetriya Pradushan Mukti Morcha Sangharsha Samity Vs State of Uttar Pradesh, AIR, 1990, 
sec 2060. 

83. Subhash Kumar us. State of Bihar, AIR 1991 SC 420. 
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environment to its original state. 84 practically, this principle 1s 

applicable along with the precautionary principle. 

The last important component of sustainable development is the 

principle of intergenerational equity. The Brundtland Commission 

defined sustainable development as the development to meet the needs 

· of the present generation without compromising the ability of the future 

generations to meet their own needs. The principle lays down that each 

. generation is required to conserve the diversity of the natural and 

cultural resource so that it does not restrict the options · ?-Vailable to 

future generations in solving their problems. They should also satisfy 

their own values, and should also be entitled to diversity comparable to 

that enjoyed by previous generations. Secondly, each generation is 

required to maintain the quality of the planet in the same condition in 

which it was received, and should also be entitled to planetary quality 

comparable to that enjoyed by previous generations. Thirdly, each 

·generation should provide its members with equitable rights of access to 

the legacy of past generations and should conserve this access for future 

. generations. 85 

Another aspect of the right to life is the public trust doctrine to 

protect anq preserve public land which serves two purposes: firstly, 

affirmative state action for effective management of resources and 

empower the citizens to question ineffective management of ri"atural 

resources. Public trust is being related to sustainable development, the 

84. Indian Council for Enuiro-LegalAction v. Union of India (1996) 3 SCC 212. 

85 . Edith B. Weiss, In Fairness to Future Generations: Intemational Law, Common Patrimony, and 
Intergenerational Equity (United Nations University, 1989. 
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precautionary principle and bio-diversity protection. Moreover, not only 

can it be used to protect the public from poor application of planning 

law or environmental impact assessment, it also has an 

intergenerational dimension. When the Supreme Court has applied the 

public trust doctrine, it has considered it not only as an intemational 

law concept, but also as one which is well established in our domestic 

legal system. Its successful application in India shows that this doctrine 

can be used to remove difficulties in resolving tribal land disputes and 

cases concerning development projects planned by the govemment. In 

M.C. Mehta v. Kamal Nath and Others,B6 the court added that 'it would 

be equally appropriate in controversies involving air pollution, the 

dissemination of pesticides, the location of rights of ways for utilities, 

and strip mining- of wetland ·filling on private lands in a state where 
. ' ' 

governmental permits are required.' In both M.I. Builders Pvt. Ltd v. 

Radhey Shyam SahuB7 and Th. Majra Singh, us. Indian Oil CorporationBB 

the court reconfirmed that the public trust doctrine 'has grown from 

article 21 of the constitution and has become part of the Indian legal 

thought process for quite a long time. 

Thus, the Supreme Court played the role of environmental 

ombudsman to enforce the environmental legislations in india. A 

· . humble beginning of environmental awareness was made with the 

Bhopal Tragedy. It also acted. just like a policy maker, lawgiver, 

monitoring authority and educator to ensure ·environmental justice to . 

the citizens. It adopted and applied various international environmental 

law prinCiples to I1.1dian environmental jurisprudence. The Supreme 

86. M. C. Mehta us. Kamal Nath (1997) 1 SCC 388. 

87 . M.L Builder Put.Ltd. Vs Radhey Shyam AIR 1999 SC 2468. 

88. AIR 1999J&K 81. 
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.. _.,/_,,, 

Court also innovated and shaped new judicial tools to strengthen the 

Principle of 'Sustainable Development' for effective protection of the 

environment to ensure environmental to India. 

The Judicial activism supported by active · partiGipation of Non

Government Organisations and public spirited citizens worked as a 
. I 

substitute for legislative and administrative inefficiency. From 1980's 

writ Petitions and Public Interest Litigations proved as a weapon for the 

environmental crusaders. The higher judiciary, owing to its unique 

position and power played a stalwart role. The principles of Indian 

environmental law are deep rooted in judicial interpretation of the 
. ' 

constitution and laws containing internationally recognised principles, · 

which maintained domestic and global environmental standard. The 

higher judiciary~ particularly the Supreme Court made a good success in 

achieving the ignored environmental goals. 

The Supreme Court and High Courts judicial pronouncements the 

balancing approaches of the value of trade and industrial development 

vis-a-vis the value of environmental protection. The judiciary always 
.. 

upheld the importance and preciousness of environment not by choice 

but as a need ·of the· situation. Thus the present environmental 

jurisprudence as envisaged by various decisions of the higher judiciary 

includes a range of principles and fundamental norms as follows:.,. 

1. Under the right to life guaranteed under Article 21 of the 

constitution, every person enjoys the right to a wholesome 

environment. 89 

2. Enforcement Agencies are under an obligation to strictly enforce and 

implement environmentallaws.90 

89 . Indian Council for Enviro-legal Action vs. Union of India AIR 1996 SC 2969. 

90. Tarun Bharat Sangha, Alwar Vs U 0 I, (1993) 1 SCC 4 
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3. Agencies of the Government may not plead non-availability of fund, 

inadequacy of staff to justify non-performance of their statutory 

duties under environmentallaws.91 

4. The Polluter Pays Principle is applicable 1n India under which the 

polluter bear the remedial and clean up cost as well as compensation 

to the victim. 92 

5. Under pre-cautionary principle, the Government authorities are 

required to prevent the causes of pollution. The principle also 

imposes the onus of proof on the developer or industrialist to show · 

that his or her action is environmentally benign.93 

6. Decision making agencies are required to give due regard to 

ecological factors, the environmental policies, sustainable 

development and utilization of natural resources and the obligation 

of the present generation to preserve natural resources and pass on 

future generation an intact environment as we inherited from the 

previous generation. 94 

7. Stringent action ought to be taken against defaulters and persons 

who carry oq industrial or ~evelopment activities for profit without 

regard to environmental laws. 95 

8. The powers conferred by environmental statutes may be exercised 

only to advance environmental protection and not for a purpose that 

would defeat the object of the law.96 

9. The State is the trustee of all natural resources, which are by nature 

91 . Dr. B. L. Wad.hera us. Union of India (AIR 1996 SC 2969). 

92. Indian Council ofEnviro-Legal Action Vs UOI. 996 3 SCC 212 
93. Vellore Citizen Welfare Forum Vs U 0 I. AIR 1996 SC 2715. 
94. State of Himachal Pradesh Vs Umed Ram AIR 1986 SC 84 7. 
95. State of Himachal Pradesh Vs Umed Ram AIR 1986 SC 84 7. 
96. Bangalore Medical Trust Vs B.S Mudappa, AIR 1991 SC 1902. 

189 



meant for public use and enjoyment. The public at large is the 

beneficiary of the seashore, running water, a1r, forest, and 

ecologically fragile lands. These resources can not be converted into 

private ownership. 97 

The credit for the creation of a host of environmental rights and enforce 

them as fundamental rights goes to the higher judiciary in India. This is 

a very significant as one learns from experiences elsewhere. The legal 

system may guarantee a constitutional right to environment and statutes 

may accord the l-ight to participate in environmental protection. However, 

when no tools for their protection are made available, then ·they are as 

good as non-existent. This is the experience in Spain, Portugal, Brazil, 

and Ecuador. Indian experience contrast significantly. There is no direct 

articulation of the right to environment anywhere in the constitution or 

for that matter in any of the laws concerning environmental management 

in India. But activist lawyers motivating the courts to find and construct 

environmental right from the available legal material. The salutary effect 

of such an articulation is of insulating the right, like any other 

fundamental right, from any legislative perception or administrative 

action leading to its violation. Constitutional remedies in the form of writs 

are available for any violation of the right. One may approach the higher 

judiciary directly challenging the state action for its violation. 
· ... 

What the courts achieved in a little over a decade and half are to 

view the fundamental right to life to include different standard of 

environmental rights that are at once individual and collective m 

character. Thus in the Doon Valley Litigation, the Supreme Court found 

the indiscriminate granting of license to limestone quarries that resulted 

in soil erosion, deforestation and silting of river bed, as affecting the right 

of the people to live in a healthy environmental degradation amounted to 

the violation of fundamental right to life. 

97. M. C. Mehta -Vs- Kamal Nath (1997) 1 SCC 388 
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The content of the right, from its vague and general formulation, 

began getting viewed in far clearer term as the court started addressing 

specific environmental problems. In a cluster of cases it was considered 

as a right to protection of human health. Pollution free air and water in 

as an aspect of the right got articulated in a ·few others. From 

characterizing the right in a negative sounding obligation the courts have 

come up with the imposition of a positive obligation upon the state as to 

ensure enjoyment of the right to fresh, clean and potable water. In 

Mathew Lucose vs. Kerala State Pollution Control Board9B the Kerala High 

Court went a step ahead by holding· that the discharge of effluents by a 

chemical industry even when it was on one's own premise as violating the 

right to clean air,· water and· wholesome environment. An effort of 

· Municipal Corporation to convert the land earmarked for a residential 

park into building a housing complex was thwarted by the Andhra 

Pradesh High Court. Such a measure, the court felt, was tantamount to 

violating I the, fJindamental right to live in a well-planned hygienic 

environment.99 

Public interest Litigation: 

Public Interest Litigation popularly known as PIL can be broadly defined 

as litigation in· the interest of the public in. general. Prior to 1980s, only 
. . . ~ 

the aggrieved party could personally knock the doors of justice and seek 
. . I 

remedy for his grievance and any other person who was not personally 

affected could not -knock the doors of justice as a proxy for the victim or 

·the aggrieved party. In other words, only the affected parties had the 

locus standi to file a case .and continue the litigation and the non-affected 

persons had no locus standi to do so. Anq as a result, there was hardly 

98. Mathew Lucose vs. Kerala State Pollution Control Board {1990) 2 KER LR 686 

99. M. K. Ramesh, "Environmental Justice: Courts and beyond" IJEL 3 (1) 2002. 
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any link between the rights guaranteed by the Constitution of Indian 

Union and the laws made by the legislature on the one hand and the vast 

majority of illiterate citizens on the other. 

However, this entire scenario gradually changed when the post 

emergency Supreme Court tackled the problem of access to justice by 

people through radical changes and alterations made in the 

requirements of locus standi and of party aggrieved. The splendid efforts 

of Justice P N Bhagwati and Justice V R Krishna Iyer were instrumental 

of this juristic revolution of eighties to convert the apex cotJ.rt of India 

into a Supreme Court for all Indians. As a result any citizen of India or 

any consumer groups or social action groups can ·approach the apex 

court of the country seeking legal remedies in all cases where ·the 

interests of general public or a section of public are at stake. Further, 

public interest cases could be filed without investment of heavy court 

fees as required in private civil litigation. 

The Public Interest Litigations (PIL) in India initiated by the Hon'ble 

Supreme Court emerged through human rights jurisprudence and 

environmental jurisprudence. The Hon'ble judges have introduced PIL in 

Indian Law. The traditional concept of Locus Standii is no longer a bar for 

the community oriented Public Interest Litigations. Though not an 

aggrieved party, environmentally conscious individuals, groups or NGOs 

may have access to the Supreme Court/ High Courts by way of PIL. The 

Hon 'ble Supreme Court while taking cognizance on the petitions has 

further relaxed the requirement of a formal writ to seek redressal before 

the Court. Any citizen can invoke the jurisdiction of the Court, especially 

in human rights and environmental matters even by writing a simple 

postcard. 

According to Hon 'ble Mr. Justice Kuldip Singh, Former Judge, 

Supreme Court of Indja.- the Constitution of India is a living tree and is 
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not a static document. The Courts have to interpret the Constitution 

keeping in view the needs of the present generation. Some of the leading 

public interest litigations are Taj Mahal case, Hazardous industries 

matter in Delhi, Vellore Citizen's Welfare Forum case and Rural litigation 

and Entitlement Kendra case relating to lime stone queries in Dehradun. 

Various Authorities have been constituted under the Environment 

(Protection) Act, 1986 in compliance with the directions of the Hon 'ble 

Supreme Court during the pendency of the public interest litigations. 

These Authorities have been constituted for specific assignm~nts, which 

. are: 

1. The Dahanu Taluka Environment Protection Authority - In the District 

of Thane, Maharashtra, to protect the ecologically fragile areas m 

Dahanu Taluka and to control pollution in the area 1oo 

2. The Central Ground Water Authority - For the purpose of regulation 

and control of Ground Water Management and DevelopmentlOI 

3. Aqua Cul4-Lre Authority - To deal with the situation created by the 

shrimp culture industry in the Coastal States and Union Territories102 

4. The Water Quality Assessment Authority-To direct the agencies 

(Govt./local bodies/non-Governmental) for taking action m 

accordance with the powers and functions of the Authority103 

5. The Environment Pollution (Prevention and Control) Authority for NCR of 

Delhi - for protecting and improving the quality of the environment 

and preventing, controlling and abating environmental pollution 104 

I 00. Constituted on 19.12.1996. 

101. Constituted on 14.1.1997 

I 02. Constituted on 19.12.1996. 

\03. Constilllted on 6-2-1997. 
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6. The loss of Ecology (Prevention and Payments of Compensation) 

Authority for the State of Tamil Nadu; To assess the loss to the ecology, 

and environment in the effected areas and also identify the 

individuals and families who have suffered because of the 

pollution and assess the compensation to be paid to the said 

individuals and familiesiOs and 

7. The Taj Trapezium Zone Pollution (Prevention and Control) Authority

The Authority should within the geographical limits of Agra Division in 
' 

the Taj Trapezium Zone in the State of Uttar Pradesh, to monitor 

progress of the implementation of various schemes for protection of 

the Taj Mahal and programmes for protection and improvement of the 

environment in the said area .106 

IMPORTANT DECISIONS OF THE HON'BLE SUPREME COURT IN THE 
PILAND SUBSEQUENT STEPS TAKEN:-

1. TAJ POLLUTION MATTER:l07This writ Petition was filed by Shri M. 

C. Mehta, Advocate, as a public interest litigation regarding pollution 

caused to the Taj Mahal in Agra. The sources of air pollution in Agra 

region were particularly iron foundries, Ferro-alloys industries, rubber 

processmg, lime processing, engineering, chemical industries, brick . 

kilns, refractory units and automobiles. The Petitioner also alleged that 

distant sources of pollution were the Mathura Refinery and Ferozabad 

bangles and glass industries. It was also stated that the sulphur dioxide 

emitted by the Mathura Refinery- and the industries lo.cated in Agra and 

Ferozabad when combined with moisture in the atmosphere forms 

sulphuric acid and causes "acid rain" which has a corroding effect on the 

104. Constituted on 30-9-1996. 
105. Constituted on 29-1c1998. 
106. Constituted on 17-5-1999. 

107. MCMehta Vs UOI & Ors. W.P.(C) No.13381 11984. 
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gleB;ffiing white marble. The industrial and refinery emissions from brick 

kilns, vehicular traffic and 'generator sets were _alleged primarily 

responsible for polluting the ambient air in and around Taj Trapezium 

Zone (ITZ) as identified by the Central Pollution Control Board .. The 

Petitioner also referred the "Report on Environmental Impact of Mathura 

Refinery" (Varadharajan Committee) p~blished by the Government of 

India in the year 1978. Subsequently, the reports of the Central Pollution 

Control Board under the title "Inventory and Assessment of Pollution 

Emission: In and Around Agra-Mathura Region (Abridged)" and the 

report of the National Environmental Engineering Research Institute 

(NEERI) entitled "Over-View Report" regarding status of air pollution 

around the Taj published in the year 1990 were also referred. On the 

directions of the Hon 'ble Supreme Court, the NEERI and the Ministry of 

Environment & Forests had undertaken an extensive study for re

defining the ITZ (Taj Trapezium Zone) and re-alienating the area 

management environmental plan. The.-NEERI in its report had observed 

that the industries in the TrZ (Districts of Agra Mathura, Ferozabad and 

Bharatpur) were the main sources of air pollution in the area and 

suggested that the air polluting industries in the area be shifted outside 

the TTZ; The Hon 'ble Supreme Court after examining all the reports viz, 

four reports from NEERI, two reports from Varadarajan and several 

reports by the Central Pollution Control Board and U.P.Board, on 

31.12.1996 directed that the· industries in the TTZ were the active 

contributors to the air pollution in the said area. All the 292 industries 

were to approach/apply to the GAIL before 15.2.1997 for grant of 

industrial gas-connection. The industries, which were not in, a position 

to obtain gas-connections, to approach UPSIDC/U.P. Government before 

28.2.1997, for allotment of alternative plots in the industrial estates 

outside ITZ. Those industries, which neither applied for gas-connection 

nor for alternate industrial plots should stop functioning using coke/coal 

as fuel in the ITZ w.e.f. 30.4.1997. The supply of coke/coal to these 
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industries shall be stopped forthwith. The GAIL should commence supply 

of gas to the industries by 30.6.1997, with these -directions the issue 

relating to 292 industries was disposed off. Now, none of the 292 

industries is using coal/ coke as fuel. As per the information given by the 

Govemment of Uttar Pradesh to the Hon'ble Supreme Court, the present 

operational status of those industries is as follows: 

Units closed : 187 

Units based on electricity :53 

Units based on CNG/LPG/Electricity :42 

Units not 11sing any fuel :03 

Units not found :07 

Total: 292 

Constitution of Mahajan Committee: The Mahajan Committee was 

constituted by the orders of the Hon'ble Supreme Court dated 5.2.1996. 

The Mahajan Committee was consisted of Shri Krishan Mahajan, 

Advocate and two senior scientists of the Central Pollution Control 

Board. The Hon'ble Supreme Court on 30.8.1996 directed the Mahajan 

Committee to inspect the progress of the green belt developed around the 

Taj Mahal every three months and submit progress report in the Court 

for the period of next three years. Earlier, on the basis of the report 

submitted by the NEERI regarding development of green belt around Taj 

Mahal, the Hon'ble Supreme Court on 30.8.1996 and 3.12.1996 directed 

the Ministry of Environment & Forests, Government of India for 

monitoring and maintenance of the trees planted in the green belt. The 

officials of the Central Pollution Control Board were also directed for 

inspection ?f the Green Belt area in every three months. The Central 

Pollution Control Board had submitted so far 35 reports in compliance of 
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the Hon 'ble Supreme Court orders. On the directions of the Hon 'ble 

Supreme Court, dated 13.9.2000 the Central Pollution Control Board 

inspected the Foundry Nagar Industrial area, Agra and the premises of 

the Taj and submitted its report with its recommendations. The Hon'ble 

Court on 7.11.2000·while accepting the recommendations of the Central 

Board directed that the four Ambient Air Quality Monitoring Stations be 

installed in Agra region and these· station~ be run continuously for on~ 

year all the seven days in a week. These air quality monitoring stations 

are to be run by the Central Pollution Control Board and monitoring 

report of these stations be submitted in the Court every month. The 

Central Pollution Control Board submitted a detailed proposal for 

establishing four air quality-monitoring stations in Agra region before the 

Court. The Hon'ble court considered the proposal of the Central Board 
' 

and accepted the recommendations of the Mahajan Committee in the 

matter on 4.5.2001 and directed that the full cost towards the hardware 

for monitoring stations and hardware for Central Laboratory would be 

provided by the Mission Management Board (MMB) (functioning under 

the Ministry of Environment, Government of Uttar Pradesh and is located 

in Lucknow) and w1.th regard to the remaining amount of operational cost 

would be made available by the Central Government to the Central 

Pollution Control Board within four weeks from the date of the order. The 

Central Board has established four ambient air quality-monitoring · 

stations in Agra and these stations have been commissioned in the 

month of January 2002. Monitoring reports are being submitted to the 

Hon'ble Court on regular basis since February, 2002.Apart from the 
' 

establishment and operation of four monitoring stations in Agra, the 

Hon'ble Supreme Court, is monitoring several other important issues 

which were directly related to the pollution problems of Agra and TfZ 

area. The following issues are under active consideration of the Hon 'ble 

Supreme Court: 

industries located in Agra including foundry units; 
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1. compliance of direction of the Hon ble Supreme Court by the 

Mission Management Board; 

2. traffic management & encroachment within the 500 metre zone of 

the Taj Mahal; 

3. slaughter house; 

4. Agra Heritage Fund; 

5. opening of Taj Mahal in the night; 

6. unauthorized construction within 100 metre from the southern 

gate of the Taj Mahal; 

7. booking window at Taj Mahal for collection of Toll Tax; 

8. supply of gas to the industries located in Firozabad; 

9. brick kilns located 20 km away from Taj Mahal or any other 

significant monument m the TTZ area including Bhan:i.tpur Bird 

Sanctuary; 

10. promotion of Non-Conventional Energy Source; and 

11. security of Taj Mahal. 

2. GANGA POLLUTION MATTER:l08The Central Pollution Control Board 

filed an Interlocutory,Application in 1999 before the Hon'ble Supreme 

Court seeking directions in respect of the municipalities/ Nagarpalikas/ 

local bodies located in the State of Uttar Pradesh, Bihar and West Bengal 

to maintain sewage treatment plants/ sewerage systems, pumping 

stations, crematoria, low cost community toilets or any other assets or 

infrastructure created under the Ganga Action Plan. The Hon 'ble Court 

on 28.3.2001 after consideration of the replies of the States of Uttar 

P:r;adesh, Bihar and West Bengal directed that it was appropriate that the 

Central Pollution Control Board jointly with the respective State Pollution 

Control Boards, examine and inspect the functions of the aforesaid 

assets/infrastructure created under the Ganga Action Plan in the State 

108. M.C.Mehta Vs l/01 & Ors. Writ Perition (Civil) No. 372711985. 
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of Bihar, West Bengal, Uttar Pradesh and Uttaranchal and submit a 

comprehensive report indicating to what extent the, orders of this court 

have been complied with by the respective authorities. The Central Board 

after carrying out in-depth inspection in each of the States, jointly with 

the concerned Pollution Control Board, submitted the report before the 

Hon'ble Supreme Court. The Central Pollution Control, Board along with 

the State Pollution Control Boards of Uttar Pradesh, Bihar and West 

Bengal carried out inspection of 35 sewage 'treatment plants in 

Uttranchal, Uttar Pradesh, B~har and West Bengal from May 28th, 2001 

to June 19th, 2001. The State Board of Uttranchal had ·not started 

functioning during the period of inspection; the U. P. Pollution Control 

, , Board joined the inspection of 3 sewage treatment plants in Utfranchal. 
. . 

The inspection report of the Central Pollution Control Board provided an 

overview of the operation and maintenance, performance evaluation of 

sewage treatment plants, conclusions and recommendations for four 

States. Out of 35 sewage treatments plants (STP) planned under Ganga 

Action Plan Phase - I. 32 are commissioned and 29 were found 

functioning. Based on the inspections of the STPs and examination of 

various issues, the, Central Pollution Control Board recommended that 

the staff responsible for operation and maintenance of STPs should be 

professionally qualified and trained. There' should be detailed operational 

manual for each STP. There should be one laboratory in each town where 

sewage treatment plant with activated sludge unit is incorporated and 

the laboratory should be have basic facilities for analyzing pH, 

conductivity, BOD, COD, SS, Volatile SS and Dissolved Oxygen. The 

treatment· plant should be monitored for its performance on daily basis 

for BOD, COD and SS. There should be a separate cell in the State 

Pollution Control Board for monitoring and management of sewage 

treatment plants. The decentralized approach in management of sewage 

needs to be encouraged. The Co-operative group housing societies, 

multistoried housing complexes, big hotels · etc. need to set up 
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appropriate on site wastewater treatment facilities for. recycling of 

wastewater for gardening and other non-domestic uses to the extent 

possible. The STPs should be brought under regulatory mechanism for 

effective monitoring and pollution control. The municipalities must apply 

and obtain consent from the concerned State Pollution Control Boards 
/ 

under the Water (Prevention and Control of Pollution) Act, 1974. The 

.Hon 'ble Court accepted the report of the Central Board and directed the 

concerned State Governments to submit their comments on the said 

report. The matter is under consideration of the Hon 'ble Supreme Court. 

3. VEHICULAR POLLUTION IN DELHI: 109This writ petition was filed in 

the year of 1985 under Article 21 of the Constitution of India regarding 

air pollution in Delhi. The Petitioner challenged the inaction on the part 

of the Union of India, Delhi Administration (now known as Gov~rnm:ent 

of National Capital Territory of Delhi) and other Authoritie:;; whereby 

smoke, highly toxic and other corrosive gases were allowed to pass into 

the air due to which the lives of the people of Delhi w,ere put to high risk 

especially in thickly populated areas where most of the hazardous 

industries were functioning. Th<? residents of the area were suffering fr?m 

chronic ailments ·of nose, throat and eyes due to air pollution. The 

Petitioner prayed before the Hon'ble court that pollution is due to 

industries and vehicles and appropriate direCtions might be issued to the 

owners of vehicles emitting· noxious carbon monoxides, oxides of 

nitrogen, lead and smoke from their vehicles. During the pendency of 

this Writ Petition, the Hon'ble Supreme Court passed several 

orders/ directions to deal with the situations arising from time-to-time 

and impressed upon the concerned authorities to take urgent steps to 

tackle the acute problem of vehicular pollution in Delhi. 

109. M.C.Mehta Vs UO! & Ors Writ Petition (Civil) No./30291/985 (.) 
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The important directions issued by the Hon'ble Court on 26.7.1998: 

1. augmentation of public transport to 10,000 buses by 1.4.2001 

11. elimination ofleaded petrol from NCT Delhi by 1. 9 .1998; 

iii. supply of only pre-mix petrol by 31.12.1998 for two stroke engines 

of two wheelers and autos; 

iv. replacement of all pre...:1990 autos and taxies with new vehicles on 

clean fuels by 31.3.2000; 

v. no 8 year old buses to ply except on CNG or other clean fuels by 

1.4.2000; 

vi. entire city bus fleet (DTC & private) to be converted· to single fuel 

mode on CNG by 31.3.2001; 

vii. new ISBTs to be built at entry points in North and South-West to 

avoid-pollution due to entry of inter state buses by 31.3.2000; 

viii. GAIL to expedite and expand from 9 to 80 CNG supply outlets by 

31.3.2000; 

ix. two independent fuel testing laboratories to be established by 

1.6.1999; 

x. proper inspection and maintenance facilities to be set up for 

commercial vehicles with immediate effect; 

XI. comprehensive inspection and maintenance programme to be 

started by transport department and private sector by 31.3.2000; 

and 

xii. CPCB/DPCC to setup a few more stations and strengthen the air 

quality monitoring_ stations for monitoring critical pollutants by 

1.4.2000. The Hon'ble Court also directed that the time frame as 

fixed by the Environment Pollution (Prevention and Control) 

Authority should be strictly adhered to by all the authorities. 

The Hon'ble Supreme Court on 26.3.2001 further directed that in public 

interest and with a view to mitigate the sufferings of the commuter public 
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m general and the school children In particular some relaxation and 

exemptions were given. 

While dealing with the issues relating to conversion to CNG mode of 

public transport in NCT Delhi, the Hon'ble ·supreme Court on 5.4.2002 

further directed that under Articles 39(e), 4 7 and 48.:.A it is the duty of 

· the of the State to secure the health of the people, improve public health 

and protect and improve the environment. The Hon'ble Court observed. 

that the Environment (Prevention and Control) Authority was a statutory 

Authority constituted uf s 3 of the Environment (Protection) Act, 1986 

. and 'its directions were final and binding ·on all persons and 

organizations concerned. The directions of the said' authority should be 

complie~ with. 

The Hon 'ble Supreme Court earlier extended . ,-the limit for the 

conversion of commercial vehicles to· avoid the unnecessary hardship, 

the first time it was extended to 31.5.2001 .~d then to 3i.l.2002. On 

5.4.2002, the Hon'ble Supreme Court has relied. on the judgment of 

-vellore Citizen Welfare Forum Vs Union of India & OthersllO in which 

precautionary principle· and 'polluter pays principle' was discussed. The 

Hon 'ble Court also referred various studies which co-related the increase 

· · of air pollution with increase in cardiovascular and respiratory diseases 

and also the carcinogenic nature of respirable suspended particulate 

matter (RSPM) - PM-10 (i.e. matter less than 10 microns in size). The 

Hon'ble Supreme Court also referred the CPCB Newsletter "Parivesh", 

_ published in September, 2001 relating to air pollution and human 

health, and observed that there was need to control air pollution, and 

. one of the measures was to reduce the use- of diesel. 

110. (1996) 5 sec 64. 
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The Hon 'ble Supreme Court issued the following directions for 

compliance: 

1. The Union of India wou,ld. give priority to Transport Sector. ~ncluding 

private vehicles all over India with regard to the allocation of CNG, i.e 

first the tran~port sector in Delhi, and in other polluted cities of India. 

2. Those persons who have placed orders with the bus manufacturers 

and not taken the delivery of the bus should do so within 2 weeks 

failing which their permits should stand automatically cancelled. 

3. Those owners of the diesel buses continued to ply diesel buses beyond 

31.1.2002, in contravention of this Court's orders; the, Director of 

Transport, Delhi would collect from them costs @ Rs.500 I- per bus 

per day increasing to Rs. 1 000 I- per day after 30 days of operation of 

the diesel buses w.e.f: 6.4.2002. 

4. The NCT of Delhi should phase out 800 diesel buses per month from 

1.5.2002 till all the diesel buses are replaced. 

5. The Union of India and all Government Authorities including 

Indraprashta Gas Limited (IGL) should: 

a. Allocate and make available 16.1 lacs kg per day (2 mmscmd) of CNG 

in the NCT of Delhi by 30.6.2002 for use by the transport sector. 

b. Increase the supply of CNG whenever the need arises~ 

c. Prepare a scheme containing a time schedule for supply of CNG to the 

other polluted cities of India which includes Agra, Lucknow, Jharia, 

Kanpur; Varanasi, Faridabad, Patna, Jodhpur and Pune. 

d. The Union of India. might supply LPG in addition to C~G as an 

alternate fuel or to supply any other clean non-adulterable fuel as the 

Bhure Lal Committee might recommend. 



4. POLLUTION BY INDUSTRIES IN DELH1: 111This Writ Petition was 

filed by Shri M. C. Mehta in 1985 regarding the 'pollution in Delhi by the 

Industries located in resid~ntial areas of Delhi. The Hon 'ble Supreme 

Court after considering the reports submitted by the Central Pollution 

Control Board and the Delhi Pollution Control Committee, finally ordered 

vide its various orders, dated 8.7.1996, 6.9.1996, 10.10.1996, 

26.11.1996 and 19.12.1996. These orders in brief are: 

(i) Hazardous/Noxious heavy and large industries:- The Hon 'ble Court 

vide its order, dated 8.7.1996 directed that 168 industries falling in 'Ha' 

and 'Hb' categories under the Master Plan of Delhi- 2001 (MPD-2001) 

and which were hazardous/noxious/heavy and large industries, to stop , 

functioning and operating in city of Delhi . w.e.f.30.11.1996. However,. 

those industries could relocate/ shift themselves to any other industrial 

estate in the National Capital Region (NCR) or outside. 

(ii) The Hon'ble Court vide its order, dated 6.9.1996 ordered that 513 

industries falling under 'H' category under the MPD-200 1, should stop 

functioning and operating .in the city of Delhi w.e.f.31.1.1997. However, 

those industries could relocate/ shift themselves to any other industrial 

estate in NCR. 

(iii) Hot Mix Plants:- The Hon'ble Court vide its order, dated 10.10.1996 

directed that 43 Hot Mix Plants operating in Delhi be relocated/shifted to 

any other industrial estate in the NCR region. It was also directed that 

those 43 Hot Mix Plants close down and stop functioning and operating 

in the city of Delhi w.e.f. 28.2.1997. 

Ill. MC.Mehta Vs Union of India & Ors. Writ Petition (Civil) No.461711985. 
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(iv) Brick Kilns:- The Hon'ble Court vide its order, dated 26.11.1996 

directed that. 246 brick kilns operating in the· Union Territory of Delhi 

falling under category 'H' . under the MPD-2QO 1, should close their 

~ functioning w.e.f.30.6.1997. However, these brick .kilns could 

relocate I shift themselves in NCR. 

The Hon'ble Supreme Court further directed that it was liberty to the 

brick kilh ·owners to indicate before 31.1.1997 in writing to the NCT of . 

Delhi and Delhi Pollution Control Committee that the concerned brick 

kilns intended to shift to the new technology of manufacturing bricks by 

flyash - sand - lime technology. The Delhi Pollution Control Committee 

should monitor the setting up of the new project of the concerned brick 

kiln. After obtaining the consent and p.o objection certificate from the· 

Delhi Pollution Control Committee and also from the Central Pollution 

Control Board, the concerned brick kiln permitted to operate at the same 

site, if it is permitted under Delhi Master Plan- MPD-2001. The Hon'ble 

Court further directed the NCT of Delhi to render all possible assistance 

to the concerned brick kiln owners to changeover the new technology and 

in the setting up of the modern plants with flyash- sand-lime technology. 

(v) Arc/Induction Furnaces:- The Hbn'ble Court vide its order, dated 

26.11.1996 directed that the 21 arc/induction furnaces falling under 'H' 

category industries under the :t\1PD-200 1 to close down and stop 

functioning and operating in the Union Territory of Delhi w.e.f.31.3.199_7. 

·However, these arcjinduction.furnaces could relocate/shift themselves to 

any other industrial estate in the NCR. 

(vi) The Hon 'ble Court vide its order, dated 19.12.1996 directed that 337 

industries falling under 'H' category industries under the MPD-2001 

were directed to close down and stop functioning and operating w.e:f. 
. ; I 

30.6.1997 in Union Territory of Delhi. However, those industries could 

relocate/ shift themselves to any other industrial estate in the NCR. 
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(vii) 'F' category· industries located in residential area:- The Hon 'ble . . 

·court vide its· order, dated 12.9.2000 directed and appointed the Ministiy 

of Urban Development to act as the Nodal Agency for the matter of 

relocating/shifting · of 'F' category industries as per MPD-200 1 

functioning and operating in residential areas of Delhi. The said Nodal 

Agency was directeq to supervise the implementation of various 

orders/directions passed by the ·Hon'ble Court as well as implementation 

of the Master Plan of Delhi. The powers under Sections 3(3) and 5 of the 

·Environment (Protection) Act, 1986 were given to the said Nodal Agency 

for implementation. The Hon'ble court on 7.12.2000 directed that under 

the supervision of the Nodal Agency, the Government of National Capital 

Territory of Delhi, the Municipal Corporation of Delhi and the Delhi 

Development Authority would close all the polluting units functioning in 

non-conforming/residential areas or zones within a period of four weeks 

from the date of the order. The Hon 'ble Court further directed that the 

Nodal Agency was at liberty to direct closure of the polluting units under 

its supenrision. 

5. POLLUTION IN RIVER YAMUNA: 112A news item· titled ' ... and Quite 

Flow Maily Yamuna ... ' was published in a daily News Paper 'The 

Hindustan Times', New Delhi on 18.7.1994. The said news item was 

based on findings of Central Pollution Co~trol Board. The Hon'ble 
' 

Supreme Court took suo-moto cognizance of this news item and issued 

notices on 2.12.1996 to the Central Board with the directions to conduct 

investigat~ons in the cities of Ghaziabad, NOIDA and Modi Nagar with~ 

view to having an assessment of environment impact and to the status of 

pollution due to generation of industrial wastes, municipal sewage, 

household wastes and other types of wastes. It was also directed that the 
\ 

Central Board should give positive suggestions/schemes to be made 

112. Writ Petition (Civil) No.725/1994, News Item 'HT', dated 18.7.1994, A.Q.F.M. Yamuna Vs Central Pollution 
Control Board & Ors. 
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operative, so fai as controlling pollution. The Central Pollution Control 

Board conducted inspections in the cities of Ghaziabad, NO IDA and Modi 

Nagar and submitted a detailed report on 18.12.1996 for the 

consideration of the Hon 'ble Court. After examining the report of the ' 

Central Board, the Hon'ble Court issued notices to the National River 

Conservation Directorate (NRCD) and also to the Ghaziabad Municipal 

Corporation for their response. 

The Central Board further submitted that the plan for cleaning of Kali 

Nadi, was required to be evaluated in detail through a Committee of 

experts. On the suggestions of the Central Board, the Hon'ble Supreme 

Court ordered on 20.3.1998 that the committee whiCh was constituted in 

the Writ Petition (Civil) No. 914 j 1996 might also be associated for the 

evaluation of the project proposal for the Kali Nadi and Ghaziabad, 

NOIDA action plans_ and evaluate the appropriate technology . to be 

adopted for these projects. On the directions of the Hon'ble Court, the 

Committee under the Chairmanship of Shri P.K.Kaul, Ex::. Cabinet 

Secretary submitted its reports before the Hon 'ble Court for 

consideration. The· matter is still under consideration of the Supreme 

Court. 

The Central Board is regularly .monitoring water quality of river 

Yamuna and drains joining it in Delhi, in compliance of the Hon'ble 

Court's order. Till date, several reports have been submitted for the 

consideration for the Hon'ble court. In its reports, the .Central Board 

recommended . that there should be proper coliection of wastewater 

generated in Delhi by augmenting sewerage facilities, laying down by 

sewer lines. Untreated sewage should not be allowed to flow into the 

storm-water drains. Sewage treatment plants are required to be operated 

to their full capacity. The existing sewerage network should be 

appropriately maintained using three-tier maintenance · schedule. 
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Adequate sanitary arrangements for slums and J. J. Colonies, and use of 

wastewater after treatment for irrigation, gardening and other uses were 

suggested. Delhi might exc4ange trea~ed wastewater to fresh water with 

the State of Haryana. 

The Hon'ble Court directed the Ministry of Environment & Forests 

and Ministry of Urban Development, Government of India to study the 

problem with regard to the treatment of sewage in Delhi and give their 

positive and concrete suggestions, so that after 31st March 2003, no 

untreated sewage shou~d go to the river Yamuna. The matter is still 

under consideration of the Hori 'ble Court. 

Yamuna Pollution Matter 

The Hon 'ble Court on 1 0. 4. 200 1 after considering vanous reports 

submitted by the Central Pollution Control Board on the status of 

Yamuna River, observed that it was not the denied fact that right to life 

guaranteed under Article 21 of the Constitution include a right to clean 

water. This right to clean water being deprived to 31.8 million citizens of 

Delhi because of the large scale pollution of the river Yamuna. The entire 

pollution takes place only in the stretch of the river Yamuna that passes 

through Delhi, which is about 22 km. The quality of water of river 

Yamuna, when it enters in Delhi, is far superior than ~hen it leaves 

Delhi and by the time Yamuna enters into Agra canal. The Hon'ble Court 

further directed that when an Integrated Action Plan was furnished, 

steps might be taken so as to ensure that at least by 31.3.2003 the 

minimum desired water quality (i.e. of class-C) in the river Yamuna is 

achieved in Delhi S~retch. The Hon'ble Supreme Court further directed 

the Ministry of Urban Development to submit how its Integrated Action 

Plan could be implemented within the prescribed time fr~me. The Chief 

Secretary of Delhi would also inform this Court as what steps could be 
/ . 

taken to ensure to attain the required quality of water in the river 
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Yamuna so that it could no longer be called "Mailee Yamuna" after 

31.3.2003. 

The Hon'ble Court on 6.11.2001 while considering the status of 

pollution in the river Yamuna observed that the deterioration of water 

quality became a serious health hazard for the inhabitants of Delhi. The 

Government with all the resources at their command should ensure that , 

unpolluted water or·· tolerable standard of water was maintained. The 

Hon 'ble Court directed the Delhi Administration to submit a time 

schedule as to what it would propose to do and also indicate the phases 

in which the pollution level will come down to ensure that after 31st 

March, 2003 no untreated sewage enters river Yamuna. 

The Hon'ble Court on 4.12.2001 directed that the /Government 

should not allow construction of additional floor or increase FAR without 

· increasing the corresponding civic amenities because any such addition 

in the construction would increase population and the extinction of the 

river Yamuna. The Hon'ble Court further. directed the Central 

Government to consider and inform the Court whether any amendment 

is required of the Environment (Protection) Act, 1986 so that the 

requirement of Environment Impact Assessment for the purposes of the 

town planning is incorporated. 

Distilleries Matters 

The Hon 'ble Court considered the petitions filed by the Distilleries 

located in Haryana on 23.1.2001 and directed that a committee 

comprising Additional Secretary, Ministry of Environment & Forests or 

such other senior officer as may be deputed by the Ministry and the 

Chairmen of Central Pollution Control Board and Haryana State 
' 

Pollution Control Board be constit~ted and the said Committee, sqould 

take decision with regard to allowing all or any of the distilleries to 
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~, L operate or notto operate. The said Committee- might seek.such.technical 

assistance, as it may deem fit and proper. According(y;:the Committee 

.consulted .experts who were well acquainted with the distilleries and its 

·i: ' e~flue~t 'tre'atinent, 'to evolve. criteria for treatment and 'disposal of 

·distillery .wastewater. Some of the distilleries in :fiaryana were allowed to 

;·. 

!'; ·,_ ·.· 

} ~~~l ·. ', ~ 

. . 

eperate after complian~e of this criteria developed by the Committee. 

6. POLLUTION IN NOIDA, GHAZIABAD AREA: 113 This Writ Petition was 

filed by the association of the residents of Sector 14, NOIDA regarding 

· the discharge of effluents from the Delhi territory through 

ShahadrafGazipur drain, which flow via Chilla Reglilator, and passing 

through various sectors of the NOIDA area. The petitioner has alleged 

that various colonies, which are part of the Delhi tyi"ritory, ·also discharge 

their untreated sewage besides industrial effluent through the above 

drains as ,a. result .of which _the residents of NOIDA. area are being 
·. . . ' . . 

·. adversely effected and. get exposed to the environmental problems like 

the foul smell, mosquito breeding, stagnant water accumulation, 

discharge of untreated sewage, groundwater pollution, etc. The Hon'ble 

Supreme Court after hearing the matter on 6.1.1998 directed that a 

committee under the Chairmanship of Shri P. K. Kaul, Fo,rmer Cabinet 

Secretary be constituted to deal with the problem and submit their 

report. The said committee after deliberation with different officials of 

local bodies of the Delhi and NOIDA' submitted their reports suggesting 

short term measures and long term measures. The Hon 'ble Court after 

consideration of the reports of the committee directed the Environment 

Pollution (Prevention and Contrql) Authority for NCR for monitoring and 

implementation of the recommendations of the Committee. 

113 . Sector 14 Resident's Welfare Association vs. State of Delhi & others. 

·21o 



7. NOISE POLLUTION BY FIRECRACKERS:ll4 The Hon'ble Court after 

hearing the matter on 27.9.2001 issued following directions to all the 

States and the Union Territories to control noise pollution arising out of 

bursting of firecrackers, on the eve of the Dushehra and Diwali festivals 

and other festivals : -

i. The Union Government, the Union Territories as well as all the State 

Governments should take steps to strictly comply with, the rules 

framed under the Environment (Protection) Act, 1986. Th,ese Rules are 

related to the noise standards for firecrackers mentioned at S. No.· 89 

of Notification No. GSR 682(E), dated 5.10.1999. 

n. The use of fireworks or firecrackers should not be permitted except 

between 6;00 p.m. and 10.00 p.m. No fireworks or firecrackers should 

be used between 10.00 p.m. and 6.00 a.m. 

m. Firecrackers should not be used at any time in silence zones. 

1v. The State Education Resource Centres in all the States' and the 

Union Territories .as well as the management/ principals of schools 

iri all the States and Union Territories should take appropriate steps 

to educate students about the ill effects of air and noise pollution. 

The Hon 'ble Court also directed that these directions should be given 

wide publicity both by electronic and print media. 

8. IMPORT OF HAZARDOUS WASTE:lls This Writ Petition was filed as 

Public Interest Litigation seeking Hon'ble Court's intervention to impose 

114. Writ Petition {Civil) No. 72/1998, I Noise Pollution- Implementation of the laws for restricting use 

of loudspeakers and high volume producing sound systems Vs UOI & Ors. 

115, Research Foundation for Science. Technology & Natural Resource Policy vs, Union of india 
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ban on the import of toxic wastes from the industrialized countries into 

India. The High Power Committee was appointed by the Hon'ble Court 

vide its order, dated 13.10.1997 to look into various aspects of 

hazardous wastes and . suggest measures. The Han 'ble Court after 

hearing on 12.2.2001 passed an order to acknowledge the receipt of the 

report of the High Power Committee headed by Prof: M.G.K.Menon. The 

Han 'ble Court also considered the report relating to the hazardous 

wastes off loaded at Alang in Gujarat. The reports were filed by the 

Central Pollution Control Board vide its affidavits dated 29.2.2000 and 
I 

10.8.2000 in compliance of Hon'ble Court's order. The Hon'ble Court 

further directed that since, there was no specific finding by the National 

Institute of Oceanography, Goa, the Union of India should file an affidavit 

indicating whether the material hnported was hazardous or not. · If 

necessary, opinion of the High Power Committee be obtained. The matter 

is pending with the Hon'ble Court. 

9. POLLUTION. IN PORBANDAR, GUJARAT:116 Dr. Kiarn Be,di, an IPS 

Officer filed this Petition in public interest for the ·protection of the 

Monument at Porbander, the birthplace of the Father of the Nation. The 

Han 'ble Supreme Court after consideration of the submissions of the 

petitioner on 16.10,1998 directed the Central Pollution Control Board to 

submit a report about the conditions prevailing in and around the 

memorial built in memory of the Father of the Nation at Porbander. In its 

report, the Central Board was directed to furnish the report on the fish

drying activity carried on in the area surrounding the memorial as also 

the overall sanitary conditions prevailing in this area. The conditions of 

the roads leading to the memorial should also be reported. The report· 

should indicate the specific distance from the memorial· to the land or 
\. -

plots on which fish drying activities were carried on. The hygienic 

conditions around the memorial and the landing sites for the fishing 

116. Dr. Kiran Bedi vs. Union of india & othe.rs. 
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vessels including the distance of the landing sites from the memorial 

should be. reported. The Central Board was directed to suggest, in 

consultation with the Gujarat Maritime Board whether the landing sites 
. / 

for the fishing vessels could be shifted to a distance of 3 kilometres a.'t 

least from the memorial .and also suggest proposals for shifting of fish 

drying activities. 

A team from the Central Board after visiting Porbander city 

submitted its inspection report on the status of condition of sanitation in 

the city, fishing activities and suggested short-term and long-term 

recommendations. The Hon'ble Supreme Court after examining the 

matter on 9.4.1999 directed that the area between Manik Chowk and 

Sardar Vallabh Bhai Patel Road should be treated as "Walking Plaza" and 

no vehicular traffic w?uld be allowed on this road subject to the special 

permission of the S.P.(Traffic) or the Collector of the District for urgent 

Government works. No hawkers would also be allowed in this area. No 

fish drying activity would be carried out in and around an area of three 

kilometres from Kirti Mandir. The State of Gujarat and Municipality of 

Porbander should submit the progress made concerning the sewerage 

system. The Hon'ble Supreme Court on 19.9.2000 observed that 

sufficient steps were taken to protect the birthplace of Mahatama Gandhi 

and fishing area has been shifted to a distance of 4 1
/2 kilometres. The 

appropriate authority has taken steps for having the sewerage .system in , 

the city in place. In view of that, no further orders were necessary. The 

Writ Petition was disposed off on 9.4.1999. 

10. MANAGEMENT OF MUNICIPAL SOLID· WASTE: 117 This Writ 

Petition was filed under Article 32 of the Constitution of India. The 

Petitioner prayed before the Hon'ble court to issue directions to the 

Municipal Corporation of Delhi (MCD) and Ne:w'Delhi Municipal Council 

117 . Dr. B. L. Wadhera vs. Union of India (AIR 1996 SC 2969). 
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(NDMC) to take action in accordance with the Municipal 'Laws specifically 

for collection, removal and disposal of garbage and other wastes. On the 

directions of the Hon ble Supreme Court, the concerned authorities filed 

· their replies. In its reply the MCD submitted that the total number of 

. garbage collection centres were 1604 (337 dalao,. 1284 dustbins, 176 

open sites and 7 steel bins). The garbage collection trucks collected the 

garbage from the collection centres and took it to the nearest Sanitary 

Land Fill (SLF). In its reply, NDMC stated that average of 300-350 tonnes 

of garbage generated in the NDMC area and there were 944 garbage 

. collecting places (650 trolleys and 394 dustbins). The Court on 1. 3.1996 

passed the order that the ambient air was so much polluted that it wa~ . 

difficult to breath. The people of Delhi were suffering from respiratory 

diseases and throat infections. River Yamuna, - the main source of 

drinking water supply- was the free dumping place for untreated sewage 

and industrial waste. The rapid industrial development, urbanization 

and regular flow of persons from rural to urban areas had made major 

contribution towards environmental degradation. Article 21, 48A and 

51A (g) of the Constitution of India, which guarantees 11 Right to Livell In 

light of the facts and circumstances stated above, the following directions 

were issued for compliance 

1. The experimental schemes of MCD and NDMC for distribution of 

polythene bags, door-to-door collection of garbage and its disposal 

were approved. The garbage/waste should be lifted from the 

collection centers everyday and transported to the designated place 

for disposal. All receptacles/ collection centers should be kept clean 

and tidy everyday. 

2. The Govemment of India through its Secretary, the Ministry of 

Health, Government of NCT of Delhi, MCD through its 

Commissioner and NDMC through its Administrator were to 

construct and install incinerators in all the Hospitals/Nursing 
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Homes with 50 beds and above under their Admi!listrative control. 

This was to be done within 9 mQnths. 

3. The All India Institute of Medical Sciences through its Director was 

to install sufficient number of incinerators to dispose of the hospital 

waste. 

4. The MCD and NDMC were to issue notices to all the private 

hospitals/ nursing homes· in Delhi to meet their own arrangements 

for the disposal of their garbage and hospital waste ·and construct 

their own· incinerators. 

5. The Central Pollution Control Board and the Delhi Pollution Control 

Committee should· send their inspection team regularly in different 

areas of Delhi · and New Delhi to ascertain that the 

collection/transportation and disposal.of garbage/waste was carried 

out satisfactorily. The Central Pollution Control Board and the Delhi 

Pollution Control Committee should file their reports after every two 

months for a period of two years. 

6. The Government of NCT of Delhi was· to appoint Municipal 

Magistrates (Metropolitan Magistrates) for the trial of offences under 

the MCD Acts and NDMC Acts. Residents of Delhi were to be 

educated through Doordarshan that they should be liable for 

. penalty in case they violate any provision of these Acts in the matter 

of collecting and disposal of garbage and other wastes. 

7. The Doordarshan through its Director General was to undertake a 

programme of educating the residents of Delhi regarding their civic 

duties under the Delhi Act and New Delhi Act. 

8. The Secretary, Ministry of Defence Production, Government of India 

should make arrangements to have the 200 tippers supplied to MCD. 

as expeditiously as possible. 

9. The Development Commissioner, Government of NCT of Delhi was to 

handover the two· sites near Badarpur or Jaitpur /Tejpur quarry pits 
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and Mandi Village near Jaunpur quarry pits. These sites were to be 

handed over to MCD within three months. 

10. The compost plant at Okhla should be revived and put into 

operation w.e.f.1.6.1996 and four additional compost plants as 

recommended by Jagmohan Committee should also be examined for 

construction. 

11. The MCD should not use the filled up Sanitary Land Fills (SLF) for 

any other purposes except for forest and gardens. The MCD was to 

develop forests and gardens on these sites. The work of aforestation 

·should be undertaken by the MCD w.e.f. 1.4.1996. 

12. The MCD and NDMC should construct/install additional garbage 

collection centers in the form of dhalaos/trolley I steel· bins within 

four months. 

13. The Union of India and NCT/Delhi Administration were to consider 

the request from MCD and NDMC for financial assistance. 

14. The NCT/Delhi Administration and MCD and NDMC were to engage 

an expert body lik~ NEERI to find out altemate method or methods 

of garbage and solid waste disposal in case non-availability of SLF 
\ . . 

methods. 

Earlier, in compliance of the Han 'ble Supreme Court's order dated 

1.3.1996 and 23.1.1998 the Central Pollution Control Board conducted 

inspection and surveyed different areas of Delhi/New Delhi to ascertain 

the collection transportation and disposal_ of garbage/waste and , 

submitted bi-monthly· reports to the Supreme Court. In its reports the 

Central Board made recommendations m respect of collection 

transportation and disposal of garbage/waste. In all 11 reports have 

been submitted in the Supreme Court by the CPCB. As per estimate of 

the CPCB the municipal solid waste (MSW) generated in Delhi was 

around 4000-5000 tonnes per day in 1997 and is likely to go as. high as 

10,000 tonnes per day in 2005. In view of these estimates, the CPCB 
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observed that there will be tremendous strain on municipal 
·.::. . '• ..... J'~;! .•. ' ' . 

· infrastructure services in ter~s of water supply, waste. water collection, 

conveyance and tr_eatment, and disposal of municipal solid waste. Thi's . . . 

Writ Petition was transferred on 23.1.1998 to the Hon'ble High Court of 

Delhi. 

11. MANAGEMENT OF SOLID WASTE IN CLASS-I CITIESlls This writ 

petition was filed by Ms. Almitra H.Patel regardii-J.g management of solid 

waste in Class-! cities. In its petition the petitioner alleged that the 

practices adopted by the municipalities for disposal. of garbage in urban 

areas were faulty and deficient. The management of solid waste by the 

municipalities had direct impact on the health of the people in the 

country. The petitioner had appreciated the guidelines and 

recommendations made by the Central Pollution Control Board for the 

management of municipal waste. In its reply, the Central Pollution 

Control Board submitted that the responsibilities of management of solid 

waste were vested with the municipal corporations of the municipalities 

. which are under the administrative control of respective states/union 

territories. At the central level, the Ministry of Urban Affairs is the nodal 

Ministry to deal with the matters relating to municipal solid wastes. The 

Central Pollution Control Board itself has taken several initiatives for 

improvement, collection, transportation disposal and utilization of 

municipal solid wastes. On the basis of the replies of the various 

departments, Central/State Pollution Control Boards and concerned 

State Government, the Hon'ble Supreme Court on 16.1.1998 directed to 

constitute a committee to look into all aspect of solid wastes 

management in Class-! cities of India. The Chairman of the Committee 

was nominated Shri Asim Barman. The said committee has submitted its 

report in the month of March 1999 before the Supreme Court for 

consideration. The committee made several recommendations including 

118. Almitra H Patel vs. Union of India & others. 
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technical aspects also for the management of solid waste in class I cities. 

The recommendations have further categorized under three heads (i) 

mandatory recommendations for_ citizens/associations; (ii) mandatory 

recommendations for local bodies I state Governments; and (iii) 

Discretionary recommendations for urban local bodies. On the basis of 

the report of the committee, draft rules known as the Management of 

Municipal Solid Wastes (Management and Handling) Rules, 1999 were 

framed and circulated to all the State Governments for their suggestions 

and w.e.f. 25.9.2000 the Municipal Solid Wastes (Management and 

Handling) Rules, 2000. came in to effect. In pursuance of the Hon 'ble 

Supreme Court's order, dated 24.11.1999 the Central Pollution Control 

Board carried out inspections and submitted a comprehensive report 

with regard to five cities (Bangalore, Calcutta, Chennai, Delhi and 

Mumbai) in the Supreme Court. In its report, the Central Pollution 

Control Board gave their observations in the implantation of the 

recommendations, mentioned -'in the Barman Committee (Constituted by 

the Hon 'ble Supreme · Court). The matter is pending in the Supreme 

Court for consideration. 

12. POLLUTION IN MEDAK DISTRICT, ANDHRA PRADESH:119 This 

Writ Petition was filed in 1990 in the Supreme Court by the Indian 

Council for Enviro Legal Action & Others against the industries and the 

CETP managements of PETL at Pathancheru and Bolaram for the 

pollution of the ground water and surface water caused by the discharge 

of the effluents from these CETPs. Among others, the A.P. Pollution 

Control Board and the Central Pollution Control Board were made 

respondents in this case. 

The Patancheru Industrial Estate was established in the year 1975 

at Pathancheru in Medak district of Andhra Pradesh and is about 15 

119 . Indian Council of Enviro-Legal Action Vs UOI, 996 3 SCC 212. 
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kms from Hyderabad. Bulk drugs, chemicals, textile, leather finishing 

industries etc. are located in this industrial estate and to take care of the 

effluents a common effluent treatment plant is set up and operated by 

M/ s. Pathancheru. Envirotech Limited and has 72 member industries. 

1;'he total. effluent handled by the PErL is about 2860 cum per day. To 
·:.. . 

provide treatment of the industrial effluents PETL obtains domestic ' . . . . ,. : 

sewage from BHEL which is located nearby and also raw water· from 

Isakawagu drain and discharges the treated effluent in the Isakawagu 

drain which falls into Nakkawagu drain which finally discharges into 

Manjira, river after traversing· a distance of about 40 kms. Manjira River 

is the major source of water supply for the city of Hyderabad. 

The Bolaram Industrial Estate is located in the Bolaram village in the 

district of Rangareddy in Andhra Pradesh and is about 35 km from 

Hyderabad city. The main water polluting industries in this industrial 

estate are the bulk drug industries. The CETP was established in this 

industrial estate and presently there are 25 member industries 

contributing to this CETP. The CETP at present is handling around 340 

cu m per day of effluent. In order to homogenize and enhance the 

treatability of effluents domestic sewage is added. The treated effluents 

presently are discharged on land for.plantations . 

. , 

The Hon'ble Supreme Court vide its order, dated July 29, 1997 in LA. No. 

2 & 9-11 in WP (C)No. 1056/90 inter-alia directed the Central Pollution 

Control Board to take up the following activities : 

A. CPCB was to assess the following : 

1. capacity of Common Effluent Treatment Plants (CETPs) 

at Patancheru and Bollaram; 

ii. functioning of these CETPs; 

iii. extent of treatment carried out in the CETP~; 
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iv. whether the discharge from these CETPs meet the pollution control 

standards of CPCB; 

v. extent of the areas damaged around the industries as_ a result of 

discharge of effluent from industries; 

v1. extent of such damage; 

vii. whether individual units have complete effluent tre-atment plants or 

only primary treatment is provided to the effluents; and 

viii. The quality of effluent discharged from the individual effluent 

treatment plants belonging to each of these industries and whether 

they meet the prescribed standards. 

B. The Hon 'ble Court further directed CPCB to suggest: 

1. Steps which should be taken to restore the affected areas to their 

non-polluted conditions; 

ii. Steps which were required to be taken for proper functioning of the 

two CETPs, known as 'Progressive Effluent Treatment Limited' 

(PETL), Bollararri and 'Patancheru Envirotech Limited (PETL)', 

Patancheru; 

iii. The time frame within which these steps can be taken; 

iv. CPCB to deal comprehensively the entire problem and suggest some 

measures as they think appropriate for rectifying the situation; and 

v. CPCB, in their report, to mention about the industries which have 

their own effluent treatment plants, indicating whether it was a 

complete plant or whether' it was only for primary treatment of 

effluents 

The CPCB conducted detailed investigations in the Bollaram and 

Patancheru areas and submitted a comprehensive report of effluent 

management in Nakkawagu drainage basin to the Hon'ble Supreme 

Court in March 1998. Vide its report the Central Board suggested 

mechanism of self-regulations of member industries to Patancheru and 

Bollaram Common Effluent Treatment Plants. The CPCB has suggested 
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!' the following inlet standards for CETP so that the effluent received in the 

!: CETP are amenable for biological treatment. 

COD . _·_ Jl __ _15000 m~e . . .. .. .. .... 20000-~~(~ ,j 

\ "[ . 
. ' ~~~ , ................... J ... ~c~~~??? ~~e 20000 mg/ 1. 

SS 1000 mg/1~ 1000 mg/1 

pH 6.5 - 8.5 6.5 - 8.5 

CPCB also suggested norms for the discharge of treated effluent for 

individual industries (large) and also the following norms for treated 

effluents from the CETP. 

Parameters· 

pH 

O&G 

Disposal to 
Nakkavaagu 
with cunnette 
system 

6:5-8.5 

10 mg/1 

Disposal to 
land for 
afforestation 

5.5-9.0 

Disposal 
to sewer 

5.5-9.0 

10 mg/1 20 mg/1 
1}=====~~'-"'-"--~--'-'--'+·"~· ··---"-·'--'='""""'---·---"-'"'~=cc"=-"·"~}=cc========']!=====c="'=-'1 

BOD 100 mg/1 150 mg/1 350 mg/1 

TDS ! 3000 mg/1 3000 mg/1 
-- --------·---~- ·--· _ .. _. ______ _,_ '""' -·. ···-· ··-·--···- .! .. 

Source: http/ /www.envfor.ac.in 

The CPCB further dealt with the problem of disposal of the treated 

effluents from these CETPs and suggested the following four options and 

also given an Intercomparison of Various Options. 

Option I : In this option, large industries should treat their effluent to 

bring down BOD to 1000 mg/1 and following norms of TDS, 
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COD, SS as discussed earlier discharge their, effluent to CETP. 

CETP would will also receive the effluent from SSI units 

meeting the nor~s of COD & TDS and should collect sewage 

from local areas/sewer network. CETP'must achieve the sewer 

standard and discharge treated effluent to main sewer which 

leads to sewage treatment plant. 

Option II : In option II, the same rule for option I was applicable to 

industries both large and small, alongwith collection of 

sewage. However, instead of disposal to sewer, CETP effluent 

would be discharged to land for afforestation, under this 

option. 

Option III : The same proposition with respect to the provision of 

industrial effluent at individual level as sewage collection from 
' 

local area holds good, but here CETP effluent disposal to 

IsakavaagujNakkavaagu with cunnette system was suggested. 

Option IV : In this option, large industries were allowed to discharge into 

Isakavaagu/Nakkavaagu with a stringent limit of BOD 300 

mg/1, COD 250 mg/1 and TDS 2100 mgjl. Of course, the 

drains have to be provide with cunnette. Incase of SSI, effluent 

wquld be treated at CETP and discharged to 

Isakavaagu/ N akkavaagu drain. 

The Hon 'ble Supreme Court 'inter-alia further directed the Central 

Pollution Control Board and A.P.Pollution Control Board. to jointly 

recommend measures short-term, mid-term and long-term to contain 

water . contamination of Isakavaagu and Nakkavaagu, and ensure 

satisfactory functioning of the CETPs at Patancheru and Bollaram and 

restore the affected areas to normal conditions. In compliance of these 

directions, a joint action plan was submitted to the Hon'ble Supreme 
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Court. The Opti~n I as mentioned above was finally agreed to be 

implemented and the PETL management had already deposited· Rs.2 

crores with Hyderabad Wa~er Supply & Sewage Disposal Board and a 

time schedule has already been drafted for laying of the pipeline 

connecting PETL with K & S main: In the meantime NGOs from Musi 

river basin had raised objections to the proposed laying of the pipeline as 

they claim that Musi is already heavily polluted and transfer of the 

effluents from the CETP at . Bollaram and Patancheru will further 

aggravate the problem. At present the Amberpet Sewage Treatment Plant 

has only primary treatment and secondary treatment is non-existant, 

Unless, the Amberpet Sewage Treatment Plant is upgraded and provided 

with secondary treatmen.t which consists of biological treatment system, 

the treated effluent from- CETP should meet the standards stipulated for 

disposal into inland surface waters. If the sewer standards are to be 

followed for djscharge of the treated effluents from CETP, the Amberpet 

Sewage Treatment Plant needs to be upgraded to provide the secondacy 

' biological treatment system. 

It was sub~itted for consideration of the Hon'ble Supreme Court that the 

upgradation of Amberpet Sewage Treatment Plant be taken up 

simultaneously alongwith the laying of. the pipelines from CETPs for 

disch~ge . of the effluents from CETP into K&S main so that both the 

systems are ready more or- less at the same time. That the treated 

effluents from CETP with a TDS levels of a maximum of 10,000 mg/1, 

when ~ischarged into public sewer, to K&S main, are expected to achieve 

a dilution of about 1:7.5 (considering the volume of treated effluents from 

the CETP as 3 MLD and the sewage received at Amberpet-STP as 225 

MLD). By such dilu~ion, the TDS levels in the combined effluent will be 

brought within the acceptable level of 2,100 mg/1 for disposal into inland 

surface water or on land for irrigation. 
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At present, TDS limit of 15,000 mg/1 for inlet of CETP was required to be 

met by the industries. However, in order to reduce the TDS lmtd on CETP 

and consequently on STP and at the receiving water body/land, the 
' • f ...__ • 

industries were required to reduce the TDS in a phased manner .. By the 
. . 

time, the. discharge of treat<:?d effluent from ·CETP into the public sewer 

was materialized through laying of 18km pipe line and as well as the STP 

was augmented, the industries contributing to CETP should reduce the'. 

TDS levels upto 10,000 mg/1. This should be followed by further 

reduction ofTDS levels upto 5000 mg/1 in another 3 years from: then. 

The Hon'ble Court after hearing the matter on 10.10.2001 finally directed 

that further proceedings in the matter would be monitored by the Andhra 

Pradesh High Court. The High Court would ensure the implementation of 

the orders passed by the Hon'ble Supreme Court and would deal the Writ. 

Petition as well as Application filed therein in accordance with the law. 

13. POLLUTION BY CHEMICAL INDUSTRIES IN GAJRAULA AREA:12o 

The Petition was filed in 1998 regarding pollution caused by several 

industries, a distillery, two single super phosphate industries, a silica 

washing industry, a tyre & tube manufacturing unit etc. located in the 

Gajraula (Jyotiba Phule Nagar) District, U.P. It was alleged that those 

industries were discharging untreated effluent and letting out emission 

beyond the prescribed limit as a result of which the health of the people. 

and ag:i-icultural crops in the region severally got affected. The discharge 

from the industries carrying industrial and chemical waste entered in the 

Bagad nullah which ultimately pollutes the river Ganga. The Hon 'ble 

court issued various directions to control the pollution in the. area and 

the Central Pollution Control Board submitted inspection reports in 

compliance of the Hon'ble Court orders. The Central Board submitted its 

inspection. report on 20.3.2001, after conducting inspection of M/ s · 

120. lmtiaj Ahmed vs. Union of lncjia & others. 
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Insilco. In compliance of Hon'ble ,Court's order dated 31.10.2001, the : · 

Central Board subm~tted'comments on the report of the NEERI in respect 

of the Sodium Absorption Ratio (SAR) issue concerning silica washing 

industry. 

The Hon'ble Supreme Court on 28.2.2002 after considering the report of 

the NEERI and subsequent comments of the Central Board, observed 

that the concerned industry M/s Insilco had complied with required 

norms and measures in accordance with the recommendations of the 

Central Board. Therefore, M/s Insilco was permitted to continue with the 

industry operating at present premises. The Hon'ble Court referred the 

recommendations of the Central Board and further directed that the 

recommendations of the Central Board should be considered as a part of 

th~ order of this Court and all industries including M/ s Insilco should 

abide by the said recommendations. 

Further, the U.P. State Pollution Control Board was directed to take 

effective measures for necessary inspections 1n terms of the 

recommendations of the Central Board. The U.P. State Industrial 

Development Corporation (UPSIDC) shoul~ draw an· environmental 

·management plan in accordance with this order and it was further 

directed that no new large or medium polluting unit should be allowed to 

establish or the existing units should not be allowed any expansion. 

without ,the consent of the appropriate Authority of the State of U.P., with 

these directions the writ petitio1;1 ordered for 'disposed off accordingly. 

14. POLLUTION IN RIVER GOMTI: 121 This writ petition was filed in 1990 , 

regarding pollution caused by the industries located in the cities of 

Luchnow, Sitapur and Lakhimpur Khiri. The Central Pollution Control 

Board submitted various inspection reports in respect of the status of 

121. Vineel Kumar Mehta vs. Union of India & others. 
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pollution in the river Gomti. In the same matter, the Hon'ble court 

ordered that it appeared that Nagarpalikas and Municipalities were 

directly discharging the pol.luted water into the river Gomti without any 

treatment. It was .suggested that modern low cost technologies are now 

available where with least expenses the water could be treated before 

discharge into the river. The Honble Court on 29.3.2001 directed the 

Central Board to submit a detailed scheme indicating for adoption of 

these modern low cost technologies. The Central Board submitted on 

9.5.2001 the,details of the low cost technologies for treatment of sewage. 

The Hon 'ble Court on 7. 11.200 1 after considering of the submission of the 

Central Board directed the State of U.P. to acquire necessary land for 

having the oxidation ponds in different cities through which the river 

Gomti passes. The State of U.P. submitted that in view of the policy 

decision of the high level meeting of National River Conservation Authority 

(NRCA) held on 13.1.2001, it might not be necessary for the State to 

identify the land in towns referred in the Court order unless and until the 

NRCA include the towns for providing appropriate sewage treatment by 

way of oxidation ponds. The Hon'ble Court on 16.1.2002 observed that 

since, these towns have been identified as the main source of pollution of 

river Gomti, it was the obligation of the State to provide necessary land 

required to have oxidation ponds and directed the State of U.P: to acquire 

the necessary land required for the said towns for having oxidation· ponds 

and complete the process of acquisition within three months from the 

date of this order. The State of U.P. should submit an affidavit that 

identification of land and the acquisition process also completed in the 

aforesaid towns so that further directions could be given for providing 

funds for having the oxidation ponds. The matter is under consideration 

of the Hon ble Court. 
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LEADING CASES ON ENVIRONMENTAL LAWS 

~· OLEUM GAS LEAK CASE ON STRICT· LIABILI'i'Y:122 The petitioner, 

Shri M.C.Meh~ filed this Writ Petition in the year 1985 under Article 32· 
' I ,-

of the Constitution of India, and sought .directions from the Hon'ble Court 

~at various units of Shrira.nl Industries were · hazardous .. to the 

· community therefore dire~ted to be closed. After hea.rizlg ,the argLiments, 

.. ' · .. ···Hi~; three,.j~d~~'s· B~~ch ··p~ss~d- th~'judgm~~t o~· i 7.2·.1,~~6,. ~-~~i~~~~\he. 

i .. r ; • 

. . 
Shrir~m Food and· Fertilisers Industries (hereinafter referred to as SFFI) to 

restart its power plant and also plants for manufacture of caustic chlorine 

including its by-products and recovery plants like soap, glycerin and 

technical ha:rd oil subjeCt to certain conditions given in the three judges 

Bench judgment. The only point in dispute related whether the units of 

SFFI should be directed . to be removed from the place where they were 

presently situated and relocated in another place where there would not 

. be much human habitation so· that ~hese would ~ot .b.e ari.y real danger to 

. the health and safety of the people is to be decided. But while the writ 

petition was pending, there was a leak of oleum gas from one of the units 

· of SFFI on 4th and 6th December, 1985. A Number of applications were 

filed by the Delhi Legal Aid & Advice Board and the Delhi Bar Association 

for award of comperis~tion to the persons. who suffered on account of 

leakage of oleum. gas. When the matter for compensation heard by three 

judges Bench it. was felt that since the issues raised involved substantial 

question of law relating to the interpretation of Article 21 and 32 of the · 

Constitution, and the case was referred to a larger Bench of five judges .. 

On behalf of SFFI Industries, a preliminary ·objection was ra:ised that the 

·court can't proceed to decide compensation since there was no da:im for 

compensation originally: made in the writ petition and those issues could 

· not be sa:id to arise on the writ petition. The Petitioner even n·ot applied for 

122. M. C. Mehta us. Union of India (AIR 1987 SC 96.) 
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amendment of the Petition so as to include a claim for compensation for 

the victims of the oleum gas. After hearing the counsels of the both sides, 

the Hon 'ble Court held as follows: 
' •' ,' ' . ~ 

Ji··.·i · _.,, .. ~~Xhese ··appll.cations • for compensation are for· enforcement of ·the 

!t:< · ·:r~hdameri.t~ right to iireenshrined in Article 21 of theC'onstitution and 

~hile dealin·g with·. such. appli~ations, we .cannot adopt a hypertechnical 

approach which would defeat the. ends of justice. This. Court has on 

. numerous occasions pointed out that where there is a violation of a 

;:,Jlil;ldame~tal· or otper)egal right of a person or Class of persons who by 
- ;: - -. - .. , - . . - ' 

.· feason of poverty or disability or socially or economically disadvantaged 

l · · position cannot approach a Court of Law for justice, it would be open to 

any public spirited individual or .soci~l action group to bring an action for 

· vindication of the fundamental or other legal right of such individual or . 

:·;'class of individuals and this can be done not only by filing a regular writ 

< p~tii:iori hlit hlso by.·add~essi~g a.' letter to' the court".- ','. 

The Hon'ble Court further observed that if the court w.as prepared to 

accept a letter complaining of violation of the fundamental right of an 

individual or a class. of individuals who could not approach. the court for 

justice, there was no reason why these applications for compensation of 

the persons affected by the oleum gas leak should not be entertained 

under Article 21 of the Constitution. 

"As regards to the first question as to what is the scope and ambit_ of the 

jurisdiction of this Court under Article 32, the Hon'ble court observed that 
( - -

Article 32 does not merely confer power on this· Court to· issue direction, 

order or writ for enforcement of the fundamental rights but it also lays a 

constitutional obligation on this Court to protect the fundamental rights 

of the people particularly in the case of poor and the disadvantaged who 

are denied their basic human rights and to whom freedom and liberty 

pave no meaning". 
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The Hon'ble Court observed that the industry was located in an 'air 

pollution control area' and also subjecteq to reguiation: of the Air 

(Prevention and Control of -Pollution) Act, 1981. Moreover, · the SFFI 

industries were engaged in the manufacturing of caustic soda, chlorine, 

etc. Its vanous units were set up in a single complex surrounded by 

tihickly populated colonies. The Chlorine gas is admittedly dangerous to 

life and health. If the- gas escaped either from the storage tank or from 
I 

the filled cylinders or from a~y other point in the course of production, 

the health and well being of the people living in the vicinity could be 

·seriously affected. Thus,. the SFFI was engaged in an activity which has 

the potential to invade the right of life of large section of people. The 

Court while determining the liability of the industry, the question as to 

what was the measure of liability ,af an enterprise which was engaged in 

an hazardous or inherently dangerous including if by an accident 

:persons died or were injured. Did the rule in Rylands Vs Flecher apply? 

The rule in Rylands V s Flecher was evolved i:ri the year 1866 . and it 

provided, "a person who for his own purposes bring on to his land and 

collect and keeps there anything likely to do mischief if it escaped must 

keep it at his peril, if he failed to do so, was prima facie liable for the 

damages". The liability under this rule was strict and it was no defence 

that thing escaped without that person's willful act, default or neglect or 

even that he had no knowledge of its existen~e. This rule laid down a 

principle o( liability that a person who on his land collected and kept 

anything likely to harm and if such things escaped and did damage to 

·.another, he was liable to compensate for the damage caused. This rule 
. . 

applies only to non-natural user of the land or where the escape was due 

. to an act of God and an act of a stranger or by the default of the person 

injured. The Hon'ble Court observed that an enterprise which was 

engaged in a hazardous or inherently dangerous in~ustry whiCh poses a 

potential threat to the health and safety of the persons working in the 

factory and residing in the surrounding areas owes an absolute and non-
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delegable duty to the community to ensure that no harm caused to 

anyone on account of hazardous or inherently dangerous nature of the 

activity which it had undertaken. The enterprise must be held to be 

under an obligation to provide that the hazardous or inherently 

dangerous· activity in which it is engaged must be Fonducted with the 

highest standards of safety and if any harm results on account of such 
I 

. activity, the enterprise must be absolutely liable to compensate for such 

harm and it should be no answer to the enterprise to say that it had 

taken all reasonable ·care and that the harrri occurred without ahy 

negligence on its part. Since, the persons harmed ori account of the 

hazardous or ·inherently dange.rous activity carried on by the enterprise 

would not be in a position to isolate the process of operation from the 

hazardous preparation of substance or any other related element that 

caused the harm must be held strictly 'liable for causing such harm as a 

part of the social cost for carrying on the hazardous matter of inherently 

·.dangerous activity. If the enterprise is permitted ·to carry on an 

' hazardous or inherently dangerous activity for its profit, the law must 

presume that such permission is conditional on the enterprise absorbing 

the cost. of any accident arising on account of such hazardous or 

inherently dangerous activity as an appropriate item of its over-heads. 

Such hazardous or inherently dangerous activity for private profit can be 

tolerated only on · condition t~at the· enterprise engaged . in such 

hazardous or inher~ntly dangerous activity indemnifies all those who 
. . . ) . 

suffer on account of ~e carrying on of such. hazardous or inherently 

dangerous activity regardless of whether it is carried on carefully or not. 

This principle is also sustainable on the ground that the enterprise alone 

has the resource to discove~ and guard against hazards· or dangers and 

. to provide warning against potential .. hazards. The Hon'ble Court 

therefore hold that where an enterprise is engaged in a hazardous or 

inherently dangerous activity and harm results to anyone on account of 

an accident in the operation of such hazardous or inherently dangerous 
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, activity resulting, for example; in escape of toxic gas the enterprise is 

strictly and absolutely liable to compensate all those who_ are affected by 

the accident and such liab~litY is not subject to any of the exceptions 

which operate vis-a-vis the tortuous principle of strict liability under the 
, - I 

rule in Rylands vs. Fletcher. The Hon'ble Court observed that the 

measure of compensation be co-related to the. magnitude and capacity of 

· the enterprise because such compensation must have a deterrent effect. 
' -

The larger and more prosperousthe enterprise, the greater the amount of 

compensation payable by it for the harm . caused on account of an 

accident. in the carrying on of the hazardous or inherently dangerous· 

. ~ctivity by the· enterprise. The Hon'ble Court further. ordered· that it 

would not be justified in setting up a special machinery for investigation 

of the claims for compensation made by the victims of oleum gas leak._ 
.. 

But the Delhi Legal Aid and Advice Board directed to take up the cases of _.. 

all those who claim to have suffered on account of oleum gas and to file 

actions on their behalf in the appropriate court for claiming 

compensation against Shriram. Such actions claiming compensation 

may be filed by the Delhi Legal Aid and Advice Board within two months 

. fr~m the date. of this order and the Delhi Administration was directed. to 

provide necessary funds to the Delhi Legal Aid and Advice Board for the . 
. . 

purpose of filing and.- prosecuting such actions. The High Court would 

·.· nominate one _or. more Judges as may be rieC!=!SSary for -the purpose of 

··trying such actions so that they' might be expeditiously disposed of. With 

these directions the petition was disposed of on. 20.12.1986. 

2. BICHHRI CASE ON STRICT LIABILITY AND POLLUTER PAY 
J 

PRINCIPLE:l23 This Writ Petition. was· filed by an NGO on behalf of the-

·people living in the ~iCinity of chemi~al industrial plants located in a 

Village Bichhri in District Udaipur, Rajasthan. The problem began in the 

123. Indian Council of Enviro-Legal Acti~:m Vs UOI, 996 3 SCC 212 . 
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year 1987 when the Hindustan Agro Ltd. started producing chemicals 

like oleum (concentrated form of Sulphuric acid) -and. Single Super 

. Phosphate. The real calamity occurred when a sister concern, the Silver 

Chemical commenced-production of H-acid ~n the same complex. Due to 

production of H-acid, large 'quantity of highly toxic effluents and iron and 

gypsum sludge.caused damage to the land. Another industry named M/s 

Jyoti Chemical was also established to produce H-acid besides other 

chemicals. All those chemical industries were located in the same 

complex in Village Bichhri. It was estimated that about 2400-2500 

tonnes of highly toxic sludge was produced while producing 375 tonnes · 

of H-acid. Because of high quantity of sludge from those. industries 

thrown in· the open, in and around in the complex, the· leachate from 

toXic sludge percolated deep into the ground polluting the aquifers and 

subterranean supply of water. The water in the wells and th~ stream 

turned dark and dirty and became unfit for human consumption. The 

Water became unfit ev~n for cattle and for irrigation. The soil was spoiled 

and turned unfit for cultivation, Due to that, death and· disaster in the 

. village and surrounding areas were reported. The District. Magistrate 

himself directed to close down both the units, M/ s Silver Chemical and 

Mjs Jyoti Chemicals. The manufacturing ofH-acid was stopped from the 
. . ' . . ' . . '. . 

mo'nth of January, 1989. The toxic sludge damaged the soil, 

groundwater, human beings, cattle and· economy of· the. village. The 

Indian Council for Enviro-Legal Action filed this Writ Petition in August,. 

1989 with the prayer to the Court that appropriate remedial action may 

be initiated. The Rajasthan- Pollution Control Board in its affidavit stated 

that (i) the Hindustat:l Agro Chemicals Ltd. obtained NOC from the Board 

for manufactu·ring sulphuric a~id and alumina. sulphate. But, this unit 

changed its 'products ~ithout cl~arance. from the Board a~d started 

manufacturing oleum and single super phosphate (SSP). The consent 
. r • • 

. was refused and directions were issued· under the Air· (Prevention and 

Control of. Polhitiori). Act, ·1981. to. C,lose down the unit; and (ii) the Silver 

·_:•-. 

-::.. ·:··!·_ ... = .-'•:_:~~-~(~i::~;·~-:h .... , .. -<- • ..;~ !:r~.. ·:..-. ,, ·:-- ~--')t=:~~:::·:,:-. -· .! ... ,. ··j ...... 
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Chemical stated to be manufacturing of H-acid without obtaining NOC 

from- the Board. The Waste generated from the man1,1factute of H-acid 

was highly .acidic and contained very high concentration of dissolved 

s~lids alo:n_gwith several other pollutants. The unit was closed i~ 1989; 

(iii) the Jyoti Chemical had applied for- NOC for producing ferric alum 
' 
and oleum in 1988. The unit again applied for consent for manufacturing 

of H-acid but the consent was refused and the industry was closed in 

1989. The Rajasthan Board also submitted that the sludge lying in the 

open in the premises of these industries ought to be disposed of in 

accordance. with the provisions of the Hazardous Waste (Management 

and Handling) Rules, 1989 notified under the Environment (Protection) 

Act, 1986. The State Government of Rajasthan stated that the State 

Government was aware of the pollution being caused by these industries. 

Therefore, th~ State Government had initiated action through Rajasthan 

Pollution Control Board. The Ministry of Environment & Forests, 

Government of India stated that M/ s Silver Chemical was merely granted 

letter of Intent but it never applied for conversion of the letter of Intent 
. I 

into Industrial Licence and was an offence under the Industries 

(Development and Regulation) Act, 1951. M/ s Jyoti Chemicals did not 

approach the Government at any time even for a letter of Intent. 

The Ministry of Environment & Forests also submitted a report of 

the Centre for Science and Environment (CSE), NGO. In its report, the 

Centre for Science and Environment after conducting the inspection of 

the village Bichhri stated that the effluents were very difficult to treat as · 

many of the pollutants were non-compliant in nature. Setting up such 

highly polluting industry in a critical groundwater area was. ill-conceived. 

About 60 wells appeared to have been significantly polluted. The aquifer 

was showing sign of pollution. After considering the replies of the 

Rajasthan State Pollution Control Board, the State of Rajasthan, the 

Ministry of Environment & Forests and the industries, 'the Court on 
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11.12.1989 requested the National Environmental Engineering Research 

Institute (NEERI) to study the· situation in and around village Bichhri · 

and submit their report. Aft~r in depth study, NEERI submitted its report 

and suggested both short term and long term measures required to be 

taken in the area. The Court noted the statement of the Petitioner that 

though the manufacture of H-acid might have been stopped but large 
. . 

quantity of highly dangerous effluent/ sludge had accumulated in the 

area and unless properly treated, stored and removed; it would be a 

serious danger to the environment. Ac'cordingly, directions were issued to 

the Rajasthan Pollution Control Board to arrange for its transportation, 

treatment and safe storage in accordance with the procedure provided in 

the Hazardous Waste (Management and Handling) Rules, 1989 and also 

reasonable expenses for the said operation were directed to be borne by 

those industries. 

Earlier, on 5. 3. 1990 the The Hon 'ble Court directed that the sludge 

lying on the land be removed immediately to avoid the risk of seepage of 

toxic substances into the soil during the rainy season. On 4.4.1990, the 

Court further directed the Ministry of Environment & Forests, Govt. of 

India to depute its exper:ts immediately to inspect the area to ascertain 

the existence and extent of gypsum-based and iron based sludge and to 

suggest the handling and disposal procedures and to prescribe a package 

for its transportation and safe storage. The cost of such storage and 

transportation was directed to be recovered from the industries located in 

the Complex. The Rajasthan Pollution Control Board submitted a report 

that about 720 tones out of the total contaminated sludge scraped from 

the sludge dump side was disposed of in six lined entombed pits covered 

by lime/fly ash mix, brick soling. The remaining scraped sludge and 

contaminated soil was laying near entombed pits for want of additional 

disposal facility. After final hearing, the Court passed the final order on 

13.2.1996: 
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"they are :in the view ·that ·if. an enterprise which . is engaged 1n a 

hazardous ·or inherent industry which posses a potential threat to the 

health and safety of the persons wor~ing in the factory and residing in 
. . I . 

the surrounding areas, it is an absolute and non delegable duty to the 

community to ensure that no harm to any one on account of hazardous 
. . 

or inherently dangerous nature of activity which it has undertaken. It is 

therefore held that where an enterprise is engaged in a hazardous or 

inherently dangerous activity and harm to any one on account of an 

accident, the enterprise is strictly and absolutely liable to compensate all 

those who are effected by the accident and such liability is not subject to 

any of the exceptions as laid down in tortious principles of strict liability 

under the rule laid down in Rylands Versus Flecher. The law laid down 

in the case of Oleum Gas leak case124 is also applicable in the present 

case and the industries (Resp~ndent No.4 to 8) are absolutely liable to 

compensate for the harm caused by them to the villagers in the affected 

area,. to the soil and to the groundwater and hence they are bound to 

take all necessary measures to remove the sludge and other pollutants 

lying in the affected area which is about 350 hectares. The polluter pays 

principle demands that the financial cost of preventing or remedying 

damage caused by pollution should lie with the industries which caused 

the pollution" .117 

The Central Government should determine the amount required for 

carrying out the remedial measures including the removal of sludge lying . 

in and around the complex of the industries within six weeks and the 

said amount were liable to be paid by the industries. If the said amount 

was not paid by the industries, the factories, plant, machinery and all 

other immovable assets of these industries be attached. So far as the 

claim for damages for the loss suffered by the villagers in the affected 

124. M. C. Mehta -Vs- Union of India. (1987) 4 SCC 464. 
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area was concerned, it was opened to them or any organization on their 

behalf to file suits in appropriate Civil Court. The Central Government· 

should consider whether it would not be appropriate that chemical 

indqstries were treated as a category apart. .All chemical industries 

whether ·big or small should be allowed to be established only after 

taking into consideration all the environmental aspects . and their 

functioning should be monitored closely to ensure that they do . not 

pollute the environment even the existing chemical industries if found on 

such scrutiny that it was necessary to take any steps in. the interest of 

the environment, appropriate directions may be issued under Sections 3 

& 5 of the Environment (Protection) Act, 1986. The Central Government 

f,lnd the Rajasthan Pollution Control Board should file quarterly report 

with respect to the progress in the implementation of these directions. 

The need for creating environment courts to deal with all matters, Civil 

and criminal. relating t.o the· environment is ~onsidered. The industries 

(Respondent No.4 to 8) should P.ay a sum of Rs.50, ·OOO/ -by way of costs· 

to the petitioner who fought this litigation over a period of more than six 

years with its own means. The, Writ Petitions were disposed of with the 

aforesaid directions.· 

4. POLLUTION BY TANNERIES IN TAMIL NADU125 The Vellore Citizen 

Welfare Forum filed this Writ Petition as public interest litigation. It was 

alleged that the tanneries and other industries were discharging 

untreated effluent into the agriculture fields, roadsides, waterways and 

open lands. in the State of Tamil Nadu. The untreated effluent of these 

tanneries and industries were finally discharged in the river Palar which 

was the main source of water supply to the residents of the area. The 

Welfare Forum further alleged that the entire surface and sub-soil water 

of river Palar was polluted resulting in non-availability ofpotable water to 

125. Vellore Citizen Welfare Forum Vs U 0 I. AIR 1996 SC 2715. 
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the residents of the area. Due to the operation of these tanneries in the 

state of Tamil Nadu environmental degradation was caused. According to 

the survey conducted by. the Tamil Nadu Agricultural University 

Research Centre, Vellore, nearly 35,000 hectares of agricultural land in , 

the tanneries belt had turned out partially or totally unfit for cultivation. 

These tanneries used about 170\ types of chemicals in the Chrome 

tanning processes. These chemicals include common salt, lime, sodium 

sulphuric, chromium sulphate, fat liquor, ammonia and sulphuric acid 

besides dyes which are used in large quantities. Approximately 35 cubic 

metre of water is used for processing 1 kg finished leather resulting in 

dangerously enormous quantity of toxic effluents which were let out in 

the open by the tanning industries. The effluents have spoiled physico 

chemical properties of the soil and have contaminated groundwater by 

percolation. 

An independent survey was conducted by Peace Members, Non

Governmental Organization and Peddiar Chatram Anchayat Unions 

found that 350 wells out of total 467 used for drinking and irrigation 

purposes were polluted. Women, children were forced to walk miles to get 

drinking water. On the request of the Legal and Aid Advise Board of 

Tamil Nadu, two lawyers visited the area and submitted their report 

indicating the pollution caused by the tanneries. It was reported that the 
' . 

entire Ambur town and the villages situated neqrby did not have good 

drinking water. During rainy days and floods, the' chemicals deposited 

into the river bed were spreading out quickly. The State Government also 

informed the Court about the 59 villages that were affected by the 

tanneries. In those villages, there was acute shortage of drinking water. 

The Tamil Nadu Pollution Control Board also submitted that their Board 

perusuated for the last 10 years to control the pollution generated by 

these tanneries. These tanneries were given option by the Board that 

either to construct common effluent treatment plants (CETPs) for a 
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cluster ·or industries or to setup individual pollution control devices. The 

Central Government were earlier agreed to give substantial subsidies for 

the construction of CEPTs. f'he Hon'ble Court observed that it was pity 

that till date most of the tanneries operating in the State .of Tamil' Nadu 

did not take any step to control the pollution caused by the discharge of 

effluent. On · the direction of the Hon'ble Court;· . the National 

Environmental Engineering Research Institute. also submitted the 

feasibility report for setting up of CETPs for clusters of tanneries situated 

at different places~in the State. The NEERI, the Tamil Nadu Board and 

Central Board visited the tanning units and other industries in the Tamil 
. - . 

Nadu and submitted their reports. The Hon'b.le Court observed that the 

leather industry was of vital imp?rtance to the country as it generated 

foreign exchange and provided employment avenues: But, it had no right 
. - . - . ' -

to destroy the ·ecology, degrg.de the· environment and cause a health 

hazard. It could not be permitted to expend or even to continue with the 

present production unless appropriate action taken by the industry 

itself. The traditional concept that development and ecology are opposed 

to. each other is no longer acceptable. "Sustainable Development" would 
. . 

be the answer. The "Sustainable Development" has been accepted as a 
. . 

viable concept to eradicate poverty and improve the quality of human life. 
. . 

·While living within the carrying capacity of the supporting eco-systems. 

"Sustainable development" means development that meets the needs of 

the present without compromising the ability of the future generation.s to 

meet their own needs. The "Sustainable Development" has come to be 

accepted as a viable concept to eradicate poverty and improve the quality 

of human life while. living within the carrying capacity of the supporting 

eco-system. The "Precautionary Principle" and the "The Polluter Pays 

Priri.cipte" were the es~ential features ·6f "Sustainable·Developmenf'. 

The Hon'ble Court directed the Central Government to constitute an 

Authority under section 3(3) of the Environment (Protection) Act, 1986 
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and to confer on the Authority all the powers necessa:ry to deal with the 

tarineries and other polluting industries in the State of Tamil Nadu. The 

authority so constituted wo~ld invoke the precautionary principle and the 

polluter pays principle. The Authority should determine the compensation 

to be recovered from the polluters as cost of reversing the damaged 

environment. The Authority should direct the closure of the indust:ry 

owned/managed by a polluter in case he evades or refuses to pay the 

compensation awarded against him. A fine of Rs.1'0,000 I- each on all the 

tanneries in the districts of North Arcot, Ambedkar, Erode Periyar, 

Dindigul Anna, Trichi and Chengai M.G.R. was imposed. The said fine 

was directed to be paid before 31.10.1996. The Chief Justice of the 

·Madras High Court was requested to constitute a special bench "Green 

Bench" to further monitor this case. The Minist:ry of Environment & 

Forests, Govemment of India constituted the Loss of Ecology (Prevention 

and Payments of Compensation) Authority in the year 1996 and 

. appointed Mr. Justice P. Bhaskaran, as it's Chairman. The Authority 

after detailed studies and deliberations delivered its award on March 12, 

2002. Accordingly, 546 tanneries in the District of Vellorewere directed to 

pay a compensation amounting to Rs. 26.82 crores to 29,193 families as 

pollution damages. The Central Board has also analysed the soil, sludge 

and water samples concerning this matter. The in depth investigations 

were taken up and reports were submitted to the Hon'ble Supreme Court 

for consideration. 

In the histo:ry, evolution, and developm~nt of the right to 

environment and environmental jurisprudence in India, through judicial 

interpretation, Maneka Gandhi's126 case is a turning point in which it 

got a liberal expansion to cover all those areas which were not otherwise 

provided in the· constitution but some how connected with the person, 

126. Maneka Gandhi -Vs- Union of India, AIR 1978 SC 597 
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within the scope of fundamental right. Then Francie Coralie case127 

elaborated the concept of right to life to include the faculties of thinking 

and feeling. The Ratlam Municipality case128 started deliberations on the 
- . 

human right in the polluted environment where the health of the people 

was put . to risk because of the failure to· perform the duty of the 

Municipal authorities on account of financial deficit. In the Dehradoon 

quarryingl29case, which was just a letter seeking appropriate relief for 

. violation of ecological balance, The Supreme Court entertained the letter 

as a writ petition and exercised jurisdiCtion under Article 32 of the 

constitution which pre-supposes the violation of a fundamental right. 

Though, no direct observation has been given by the court but the trend 

of the court leaves no doubt that the right to ecological balance is a 

Fundamental Right. 

It may be said that the Kanpur Tennaries casel30 is the first case 

where the Supreme Court categorically stated that the life, health and 

ecology has greater importance to the people. Further in Chhetriya 

Pradushan Mukti Sangarsh Samiti case, 13 1 the citizen's right to file a 

petition on account of deterioration of quality of life due to 

environmental degradation. Then in the Subhash Kumarl32 case the 

Supreme Court explicitly observed that right to live is a fundamental 

right under Article 21 of and it includes the right to enjoyment of 

pollution free water and air for full enjoyment of life. In Virendra Gaur Vs 

State of Haryana,133 the Supreme Court emphasized and enunciated the 

links between pollution free air, water and right to life under Article 21 

127. Francis Coralie Mullin vs. The Administrator, Union Territory of Delhi, AIR 1981 SC 746. 
128. Municipal Council of Rat/am Vs Wardhichand AIR I980 SC I622 
129. Rural Litigation & Entitlement Kendra, Dehradoon -Vs- State ofU.P. AIR, 1991 SC 2216. 
130. M. C. Mehta vs. Union oflndia AIR 1988 SC 1037. 
131. Chetriya Pradushan Mukti Morcha Sangharsha Samity us. State of UP, AIR, 1990, SCC 
2060. 

132. Subhash Kumar- Vs- State of Bihar, AIR 1991 SC 420. 

133. Virendra Gaur -Vs- State of Haryana 1995 2 SCC 577. 
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of the constitution. The Indian Council for Erwiro:..legal ~ction vs. Union of 

India134 the court observed that failure of the Central Govt., State Govt. 

and Pollution Control Board to carry out their statutory duty was 

seriously undermining the right to life of the people under Article 21 of 

the constitution. 

Position in America 

The 1993 Vienna Declaration and Programme of Action called the Right 

To Development (RTD) "a universal and inalienable right and an integral 

part of fundamental human rights." The RTD has also been given 

prommence in the mandate of the High Commissioner for Human 

Rights, and the General Assembly required the High Commissioner to 
. . . 

· establish· "a new branch whose primary responsibilities· would include 

the promotion and protection of the right to development." The right is 

regularly mentioned in declarations of international conferences and 

summits and in the annual resolutions of the General Assembly and the 

Commission on Human Rights. 

An American case namely Munn vs. fllionis57 Justice Field explained 

the literal meaning of the word "life" in the following words: 

"by the term life as here used, something more is meant than mere 

animal existence. The inhibition against its deprivation extends to all 

those limbs and faculties by which the life is enjoyed. The deprivation 

not only of life but of whatever God has given to everyone with life, for its 

growth is prohibited by the provision in question." 

Position in Columbia 

In Columbia, the right to the environment was incorporated in 1991. In 

the case of Antonio Mauricio Monroy 'Cespedes, in 1993, the Court 

134. PLD 1994 SC 693. 
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observed that: 

"Side by side wit~ fundamental rights such as liberty, equality and 

necessary conditions for people's life, there is the right · ~o the 

environment. The right to a healthy environment cannot be separated 

from the .right to life and health of human beings. In fact, factors that 

are deleterious to the environment cause irreparable harm to human 

beings. If this is so we can state that the right to the environment is a 

right fundamental to the existence of humanity." 

Position in Argentina /. 

Ih Argentina, the National Con~titution recognizes since 1994 the right 

to a healthy and suitable environment. However, even before the law 

provided for such explicit recognition, courts had acknowledged the 

existence of the right to live in a. healthy environment. 

Position in Costa Rica 

In the same year, the Supreme Court of Costa Rica affirmed the right to 

a healthy environment in a case concerning the use of a cliff as a waste 

dump. In. the case of Carlos Roberto Garcia Chacon} .the Supreme Court 

stated that life 
-

"is only possible when it 'exists in solidarity with nature, which 

nourishes and sustains us - not only with regard to food, but also with 
' 

,physical well-being. It constitutes a right that all citizens possess to live 

in an environment free from contamination." 

Position in Guatemala 

Guatemala too has seen the environmental ombudsman note in a 1999 

case ss that 

"Lack of interest and irresponsibility on the part of authorities in charge 

of National Environmental Policy amounts to a violatio;n of human 

rights, considering that it impairs . the enjoyment of a healthy 

environment, the dignity of the person, the preservation of the cultural 

and natural heritage and socio-economic development." 
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· Position in Pakistan 

Article 9 of the Pakistan Constitution states that no person shall be 

deprived of life or liberty . except in accordance with the law: The · 

Supreme Court in Shehla Zia v. WAPDA135 held that ArtiCle .9 includes 

'all such amenities and facilities. ~hich a person bom itJ..::~l'f;~e~~u~trY i~. 
entitled to enjoy with dignity, legally and constitutionally'. The Court 

· noted that "under the Pakistan Constitution, Article 14 provides that the 
/~ 

dignity of man, privacy of home shall be inviolable, subject to law. The 

fundamental right to preserve and protect the dignity of man and right 

to 'life' are guaranteed under Article 9. Article 19 and 9. read together, 

question arises whether a person can be said to have dignity of man if 

his right to life· is below bare necessity line without proper food, clothing, 

shelter,. education, health care, clean atmosphere and unpolluted 

environment. The Supreme Court of Pakistan made a very important 

comment in the -instant case. The Court observed: 

"The precautionary policy is to first consider the welfare and the safety of 

the human beings and the environment and then to pick up a policy and 
I 

.execute the plan which is more suited to obviate the possible dangers or 

make such alternate precautionary measures which may ensure safety. 

To stick to a particular plan on the basis of old studies or inconclusive 

research cannot be said to be a policy of prudence or precaution." 

135. AIR 1996 SC 1446. 
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CHAPTER-6 

"Every human has a fundamental right to an environment of 
quality that permits a life' of dignity and well-being" 

United Nations Conference on the Human Environment, Stockholm 

1. A Preview 

The quality of the environment has been deteriorating steadily over the 

past few decades as a result of rapid industrialisation and parallel 

growth in urbanisation. Ambient standards of air, water and soil 

pollution ate routinely exceeded with potentially disastrous 

consequences. India being a developing country, thls problem tends to 

become more severe everyday with the ever increasing number of 

industries. In India, as in the rest of the world, the past two decades 

have witnessed a dramatic rise in environmental concern. 

The ·Government of India has adopted various measures for 

conservation, upgradation and protection of the environment. India is an 

original signatory to the solemn declaration of the United Nations 

conference held in Stockholm on 'Human Environment' in the year 1972. 

This 'Declaration' acts as an eye-opener to mankind and the people of the 

world on the essential and imperative need to protect the environment. 

The issue of protection of the environment and sustainable use of 

. natural resources has received due attention in our planning process in 

the early seventies. The Fourth Five Year Plan (1968-73) gave explicit 

recognition for integrating: environmental dimensions into the planning 

and development processes. A full-fledged Ministry of Environment & 

Forests was constituted in 1985 to oversee these functions at the 

National level. The steps taken up by the Government to curb the 

pollution problem in India have been discussed in this section. India, 

being a developing country, adopted various measures and enacted 
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various laws for,· conservation, up-gradation and protection of the 

· environment and controlling environmental pollution. The success of all 

these laws depends upon p~oper implementation. The successfulness or 

otherwise of the environmental laws with reference to their ·objectives 

have been discussed on a theoretical arid practical basis in this chapter. 

Under the present regulatory regime, the authorities responsible for the 

implementation of environmental laws are also facing some difficulties 

and constrains, a reference has also been made in this respect. Whether 

the legislations are properly serving its purpose for which it was designed 

or enacted by the parliament and achieving its objectives or not, have 

been discussed in this chapter. In relation to non-implementation of laws 

what is the role and responsibility of the courts in discharging judicial 

function have also been dis~ussed in this chapter. l.-

. India 1s the first country in the world, which · has provided for 

constitutional safeguards for .the protection ,and preserv~tion of the 

environment. In the constitution of India, specific provisions for the 

protection of environment have been incorporated by the Constitution 

(42 amendment) Act, 1976. Now, it is an obligatory duty of the State and 

every ·citizen to ·protect and improve the environment. The. Directive 

Principles of. State Policy contain specifiQ provisions enunciating the 

State commitment for protecting the environment. Furthermore, duties 

of the citizens towards environment are contained in Article 51-A (g). 

This constitutional mandate has also been strengthened and reflected in 

various judicial decisions by adopting and applying a range of to guide 

the development of environmental jurisprudence; 

Thus, up to 25 years after independence, India did not have any 

specific legislation on any of t):le field of environment. Although there are 

mo're than two hundred legislations in India which have so~e bearing 

on environmental protection, but in most cases environment concern is 
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incidental. 1 For example, the Fisheries Act 1897 prohibited destruction 

of fish by use of explosive or poisoning. In the fourth five year plan an 

environmental approach w~s adopted and the Water (Prevention and 
. I 

Control of Pollution) Act 1,974 was passed and again in 1977 the Water 

(Prevention and Control of Pollution) Cess Act was passed. Nation wide 

deforestation necessitated forest conservation and 'the Forest 

(Conservation) Act 1980 was ena~ted. Then in 1981 the Air (Prevention 

and Control of Pollution) Act was passed. The Acts provided for 

establishment of Pollution Control Boards at the Central and State Level 

by the Governments. The Boards were empowered to exercise various 

powers under the Acts including advice to the respective Governments 

on appropriate sites for new industries. But they do not have any power 

to give directions to the Governments rather they are bound by the 

directions of the Governm~nts. By the year 1986 an umbrella legislation, 

i.e. the Environment (Protection) Act was passed .with a view to maintain 

a co~ordination among all ·environmental laws and Central and State 

Governmental agencies. 1990s witnessed fresh legislation dealing with 

insurance cover for hazardous industries. 

The success of all these laws depends on proper implementation. An 

analysis of ·the working of the environmental legislations in. India is 

necessary. In the CRZ Notification case,2 the court said that tolerating 

infringement of an enacted law is worse than not enacting it at all. The 

theme of the 1990s Supreme Court judgements is poor implementation 

of laws. 

The constitutional provisions are implemented through various 

environmental protection laws of the coun~ry. India has a large body of 

laws and regulations governing the environment. These include laws 

enacted by Central and State Governments as well as an increasing 

1. Govt. of India, Department of Science and technology, Report of the Tiwari Committee, 
1980. 

2./ndian Council for Enviro-legal Action vs. Union of India 1996 (5) SCC 281. 
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body of judicial decision's affecting industrial activities that generate 

pollution. Further, there are more than 200 statutes that have a bearing 

on environmental matters i~ India. However, the major legal provisions 

made in India are summarized below. · 

2. Working of the present Environmental legislations: 

A. The Water (Prevention and Control of Pollution) Act 1974 

(amended i:a;1 1978 and 1988):- The Water Act is a comprehensive 

legislation providing for the Prevention and Control of Water Pollution 

and for maintaining or restoring the wholesomeness of water in streams 

or wells. The Ac.t provides for the establishment of th~ Central Pollution 
/ 

Control 8oard at the Centre and State Pollution Control Boards l.n the 

respective States. The functions of the Centr?-1 Board at the national· 

level are to (i) Advise the Central Govt. on matters relating to prevention 

and control of water pollution. (ii) Coordinate the activities of the State 

Board and resolve disputes among them (iii) Provide technical assistance 

and .guidance to the State Boards (iv) Carry out and sponsor research 

and investigation in the problems of water pollution (v) Set the 

standards for streams and wells. (vi) Create environmental awareness 

and (vii) Act as State Board for the Union Territories. 

State Board has executive and territorial functions which include 

(i) Planning for prevention, control or abatement of pollution of streams 

and wells (ii) Advise the State Govt. on · matters relating . to water 

pollution . (iii) Inspection of sewage or industrial effluent, including 

municipal wastewater treatment plants for the treatment of sewage or 

trade effluents (iv) Setting standards for the sewage and . industrial 

effluents discharge. There is a provision of joint boards:for two or more 

. contiguous States. In case of dispute between two State Boards, the 

Central Board has authority to arbitrate. 

Important provisions in the Water (Prevention and. Control of 

Pollution) Act, 197 4 (As amended In 1978 And 1988) are Pollution 

Control Board (PCB) has the right to obtain any information regarding 
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the construction, installation or operation of an industrial establishment 

or treatment and disposal_ system, to take samples of trade effluent for 

the purpose of analysis in the prescribed manner, to enter and inspect . ' 
l 

any industrial establishment, record, register, document or any other 

material object, to prohibit use of stream or sewer or land for disposal 

system without prior consent of the PCB, Restriction on establishment 

and the operation of any industry process or any treatment and disposal 

system without prior · consent of the PCB: PCB's right to refuse or 

· · ~thdraw. consent, for discharge _of effluents. Industry to comply with the 

conditions stipulated in the consent. PCB's to grant consent within four 

months -after the date of receipt of the application complete in all 

respects. Industry to appeal· to the Appellate Authority, in_ case of 

grievances against the order passed by the PCB regarding grant, refusal 

or withdrawal of the consent within the specified tirrie in the prescribed 

manner. Industry to furnish information to the PCB and other specified 

agency in case of discharge of poisonous, noxious or polluting matter 

into a stream, sewer or land, occurred or likely to occur resulting in 

pollution due ·to an accident or any other unforeseen event. PCB's right 

to issue orders restraining or prohibiting an industry fron1 discharging 

any poisonous, noxious or polluting matter in case of emergencies, 

warranting immediate action. PCB's have power to make an application_ 

to the court for restraining likely disposal of polluting rriatter in·a stream 

or on land. Bar_ of jurisdiction in civil court in respect of any matter 

under purview of the Appellate Authority constituted under the Act and 

no grant of injunction in respect o( any action taken or proposed in 

pursuance of the Act. (xi) Bar on filing of any suit or legal proceedings 

against the Government or Board officials, for action taken in good faith 

in pursuance of the Act. (xii) PCB's to make inquiries, in the prescribed 

manner, for grant of consent for discharge of effluents. pCB's power to 

issue directions for the closure, prohibition or regulation of any 

. industry, operation or process or the stoppage or regulation of supply 
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.electricity,· water or any other service to industry in the prescribed 

manner. (xiv) Industry to comply with the directions of the PCB within 

the specified time PCB's ~o maintain a consent register containi:r:g 

particulars of the consent issued and to provide access to industry at all 

reasonable hours. The water Act was enacted for the purpose of 

prevention and control. of ·pollution of water. The State Government is 

empowered under section 19 of the Act to exercise ·overriding power to 

exempt certain areas from the operation of the Act but no guideline to 

follow such power has been given. Under section 24 (2) also the Act 

granted .exemption of holder of easementary, customary and other right 

from the operation of the Act. More oyer, with a ·view to ensure economic 

development, the Government has been given discretionary power in 

application of the provisions of the Act to identified pollution prone 

areas. 

One of the lacunas of the Water Act is that it does not provide 

specifically for the control of ground water pollution or control of 

dumping of waste on the. land, which may eventually pollute 

underground water. The British Control of Pollution Act 1974 provided 

that it is unlawful to discharge into underground strata by me~ns of 

well, bore hole or pipe, any trade effluent or sewage except with the 

consent of the river authority. In· India the Water Act defines stream 

which means underground water. Therefore, in an indirect way ground 

water is included. The Amendment Act 1978 prohibited discharge of . 

poisonous, noxious, or other polluting matter not only into any stream 

or well but. also into sewer or on land. Only after this amendment, 

dumping of polluting matters which may eventually pollute water came 

to be regulated. Now the Pollution Control Board can take appropriate · · 

measures against pollution of ground water. 

B. The Water (Prevention ani~ Control of Pollution) Cess Act, 1977 

(Amended in 1991):- The Water Cess Act provides for the levy of a cess 

on water consumed by persons carrying on specified industries given in 
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Schedule-! of the Act and also local authorities entrusted with the duty 

of supplying water under the laws by or under which they are 

constituted at the rates spe~ified in Schedule-II of the Act. The Cess is 

levied and collected by the State Government concerned and credited to 

the consolidated Fund of India. An industry which installs and operates 

its effluent treatment plant is entitled to a rebate of 25% on the cess 

payable. The cess has been introduced mainly to augment the resources 

of the Central and the State Pollution Control Boards. 

C. The Air (Prevention and Control of Pollution) Act 1981:-The Air 

Act was enacted by Parliament under Article 253 of the constitution 

invoking the Central Government's power to make law for implementing 

decisions taken at international conferences.3 The Act provides for the 

setting up of Central / State Boards for prevention and control of Air 

Pollution, however, Section 4 of the Act stipulates that in any State in 

which the Water (Prevention and Control of Pollution) Act, 1974 is in 

force and the State Government has constituted a State Pollution 

Control Board, that State Board shall be deemed to be the State Board 
' for the prevention and control of air pollution. For Union Territories the 

Central Pollution Control Board is empowered to perform the functions 

of a State· Pollution Control Board· under the Act. The State Governments 

in consultation with their respective State Boards are empowered to 

declare air pollution control areas. As per the provisions of the Air Act 

no person can establish or operate any industrial plant in an air 

pollution control area without obtaining the consent from the concerned 

State Board. The Air Act was enacted on the Une of the provisions of the 

Water Act. The Central and State Pollution Control Boards created 

under the Water Act carry out the functions of the Board, envisaged 

under the Air Act. The Air Act requires under section 19 all the 

3. Preamble of the Act states that it represents an implementation of the decisions taken at the UN 
Conference on Human Environment held at Stockholm in 1972. 
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industries to ·obtain consent certificate from the State Pollution Control 
(. 

Board. The State Governments are required to prescribe emission 

standard and ambient air q~ality standard after consulting the Central 

Pollution Control Board for industries. This· made the State Board more 

subordinate and taken away the force of enforcement. 

The ·penalties prescribed by the Act are also minimal and more · · 

profitable to the industries to pay the fine rather than to implement 

environmental clean up measures. Mensrea is also· made essential for 

prosecution under the Act which is a source to avoid liability. Under 

section 25, a _person ·will be liable for the act if it is committed 

knowingly, willfully. The managers avoid liability through this loophole 

and lower level employees come under the net. However, the amendment 

in 1988 empowered the State Board to close down the defaulting units of 

industries or stop supply of water, electricity and initiate criminal 

proceedings against them. But the Board does not have the power to 

restrain activities already polluting environment. Only· it ·can. bring 

injunction from the court. 4 The rules under the Acts also have not 

served to achieve the purpose of the Act because they purely 

administrative and incidental matters.s 

D. The environment (Protection) Act.l986:- The provisions under this 

Act are to take all necessary measures for protecting the quality of . 

environment, to plan and execute a nationwide programme for the 

prevention, to control and abatement of environmental pollution, to lay 

down standards for discharge of environmental pollutants. Empower any 

persons to enter, inspect, to take samples and test. Establish or 

recognise environmental laboratories, to Appoint or recognise. 

government analysts to Lay down standards for the quality of 

environment, ·to Restrict areas in which ·any industries, operations, 

4. Section 33 Water Act and Section 22 A Air Act. 
5. Vandana Pai, "Environmental Regulation and the Industry" 2 /JEL 2002 p -74. 
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processes may.· not be carried out or shall be carried out subject to 

certain safeguards to Lay down safeguards for prevention of accidents 
. . 

and take remedial measur~s in case of such accidents to Lay down 

procedures. and safeguards for handling hazardous substances,· to : 
l 

Constitute an authority or authorities for exercising its powers to Issue 

directions to any person, officer or authority including the power to 

direct closure, prohibition or regulation of any industry, operation or 

process or stoppage or regulation of supply of electricity, water or any 

other service. It confers powers on· persons to complain to the courts 

regarding any violation of the provisions of the Act, after a notice of 60 

days to the prescribed authodties. 

The Central Government is empowered to take action under the 

provision of. the Environment (Protection) Act, 1986. Powers u.nder 

Section 5 ofthe Environment (Protection) Act,· 1986 have been delegated 

by the Central Government to States and Union Territories .. · 

Rules have been framed and agencies I authorities have been notified 

under specific sections for carrying out specific functions. These include 

Environmental Statement All those carrying on an industry, operation or 

process requiring consent under Water (Prevention and Control of 

Pollution) Act, 19746 and/or under Air (Prevention and Control of 

Pollution) Act, 198 F (84 of 1981) and or authorization under the 

Hazardous Waste (Management & Handling)· Rules, 1989, are required to 

submit the Environmental Statement in prescribed 'Form -V', for the 

Financ1al Year ending 31st March to the concerned State Pollution 

Control Boards-/ Pollution Control Committees in the Union Territories 

on or before 30th September every year. As·a reaction to the Bhopal Gas 

Lea$ Disaster and the 9hri Ram case in 1984 and 1985 respectively and 

strong public opinion, the Government recognized the legislative short 

6. Act 6 of 1974. 
7. 84 of 1981. 
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coming a~d enacted the Environment (Protection) Act 1985 which is 

called, the Umbrella Legislation because the Act aim·ed basically, at co

ordination between State Gpvernment and other authorities to develop 

nation wide comprehensive program. 

Under section 9 of the Act a person in charge of a plant is required 

to take steps to prevent or mitigate any· discharge of an environmental 

pollutant in excess of the prescribed standard. If a person or company is 

able to. prove that the offence was committed without his knowledge or 

he ex<;rcise due diligence to prevent the commission of such offence. no 

liability arises.s Further, cognizance of a case can only be taken only on 

a complaint filed by the Central Government or its authorized officer 

9which provision narrowed down wide invocation of the provisions of the 

Act. Empowering affected persons to lodge complaint would help in 

bringing the defaulting persons to the eye of the .authoriti.es and also 

reduce administrative cost. Under section 3(3) the Government is 

authorized to constitut<; an authority' to carry .out the powers and 

functions as specified in the Ad but so far the Government has not 

constituted the authority as provided by the Act. 

All those carrying on an industry, operation or proce~s requ1nng 

consent under Water (Prevention and Control of Pollution) Act, 1974 

and/or under Air (Prevention and Control of Pollution) Act, 1981 and or 

authorization under the Haz~rdous Waste (Management & . Handling) 

Rules, 1989, are required to submit the Environmental Statement in 

prescribed 'Form -V', for the Financial Year ending 31st March to the 

concerned State Pollution Control Boards/Pollution Control Committees 

in the Uriion Territories on or before 30th September every year. 

E. The Public Liabili~y insurance Act 1991:- A gap was felt to give 

immediate relief to · the victims of accidents and environmental 

8. Section 18 EPA 
9. Section 19 EPA 
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catastrophe while handling hazardous substances, and to fill up the gap 

the Public Liability Insurance Act 1991 was passed which combined 

enviro-health protection and. social security to the effected persons. This 

is an Act to provide for Liability Insurance for the purpose of providing 

immediate relief to the persons affected by accidents occurring while 

handling hazardous substances. The Act casts on the person, who has 

control over handling any hazardous substance, the liability to give the 

relieves specified in the Act to all the victims of 'any accident which 

occurs while handling such substance. It would be the duty of every 

owner to take necessary insurance policies to discharge his liabilities. 

On the principle of no fault liability, the Act under section 3(1), made the 

owner liable to give such relief as specified in the schedule for death, 

injury or damage. The claimant shall not be required to establish that 

the death, injury or damage was due to any wrongful act, neglect or 
' 

default, of any person. (SectioD 3 (2). It is also the liability of. the owner 

to take out insurance policies against liability to give relief under section · 

3 (1) of the Act.1o The Public Liability' Insurance (Amendment) Act 1992 

inserted a provision for establishment of Environmental Relief Fund by 

the Central Government which shall be .utilized for paying relief for the 

award made by the collector under section 7 of the Act.ll The Central 

Government may also constitute an Advisory committee from time to 

time on the matters relating to the insurance policy under this Act.l2 

F. The National Environmental Tribunal Act 1995:- This is an Act to 

provide for strict liability for damages arising out of any .accident 

occurring while handling any hazardous substance and for the 

establishment of a National Environment Tribunal for effective and 

exped~tious disposal. of cases arising from such accident. This was 

enacted with a view to giving relief and compensation for damages to 

10. Section 4 (1). 
11. Section 7-A 
12. Section 21. 
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' 
persons, property and the environment and for matters connected 

therewith or incidental thereto. The NET Act 1995 is a comprehensive 

piece of legislation which d~als with disposal of compensation petitions 

by the victims of environmental accidents. The Act inter alia provides for 

liability to pay compensation, its procedure, composition of tribunal, 

jurisdiction, penalties, etc. The Act is based· on t]J.e poll:uter pays 

prinCiple as an alternative method of liability to resolve liability. 

The PUblic Liability Insurance Act 1991 and the NET Act both 

provide for . relief only against accidents arising out of handling 

hazardous substances. The Act empowered the Central Government to 

establish a national tribunal at New Delhi to entertain applications for 

compensation, hold inquiry; and make award determining the quantum 

of compensatiqn to be· paid with the power to grant interim a:ward. 

Section 19 of the Act imposes a bar on all civil courts to entertain any 

application for any claim of compensation. An award made by .the· 

· Tribunal und~r the Act may be challenged before the Supreme· Court or 

High Court under Article 226 arid 227 of the constitution. 

G. The Indian Forest' Act 1927:- Being a British Colonial law, the 

Indian forest Act reflects the exploitative intention of the colonial and 

feudal society rather than ecological and environment~} purpose. The 

preamble to . the ·Act states that the Act was passed to consolidate the 

existing law relating to forest produce and the duty leviable on timber. 

The Act was· revenue oriented to regulate dealings with forest produce 

and levy of duty on timber. The Act divided forest into reserve forest, 

protected forest and village forest over reserve forest no right could be 

acquired except by succession or under· a grant or contract or by pre

existing rights. Protected forest is not reserve forest. The protected forest 

and the manner of its use depend upon the notification of the State 

Government. Some states for example Assam· and Tamil Nadu enacted 

legisl13-tions m the past for forest protectiol) even before the central 
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legislation. 13 There are three categories of forest envisaged under the Act 

namely, reserved forest, protected forest, village forest and private forest. 

A state may declare forest l13-nds or waste lands as reserved forest and 

may sell the produce from these forests. Any unauthorized felling of 

trees grassing, hunting, or quarrying in the reserved forest is punishable 

With fine or imprisonment or both. Reserved assigned to any village 

community is called village forest. The state Governments are 

empowered to designate protected forest and prohi,bit felling of trees and 

removal of forest pro_duces and quarrying from these forests. 

H. The Atomic Energy Act 1962:- The Atomic Energy Act 1962 and the 

Radiation Protection Rules 1971 regulate nuclear energy and radioactive 

substances in India. The Central Government is required, under the Act, 

. to prevent radiation hazards, guarantee public safety, and the safety ,of 

workers handling radioactive substances arid ensure disposal of 

radioactive wastes. Under the authority of the central Government, 

nuclear research, production and supply of atomic energy and 

manufactur~ and transport of radioactive substances also fall. The 

C~nter's apparently unfettered power to withhold from the public what it 

deems to be 'restricted· information', _shrouds India's nuclear activity in 

secrecy. The Government may classify as 'restricted information' any 

published information, regarding the location, quality, quantity, 

processing, acquisition and disposal of radioactive substances; the 

·theory, design, construction and operation of nuclear reactors and of 

industrial plants that produce radioactive substances and any 

information relating to nuclear research.l4 

I. The Wild Life Protection Act 1972:- Under article 252 of the 

constitution parliament passed the ~ild Life (Protection) Act 1972 on 

request of states for the purpose of protecting, propagating or developing 

wild life and its environment. The central Government and State 

13. P. Leelakrishna, "Environmental Law in India" Buuerworth editionp-16. 
14. Armin Rosencranz, ''Environmental Law and Policy in India" oxford university Press p-65, 
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Govemments are empowered to proclaim national parks and wild life 

sanctuaries. It extends to selling or transferring wild animals, trophies 
. ' 

and animal articles. Under the Act, hunting wild animals, keeping wild 

animals in captivity or possessing trophy against the rules are 

punishable offences. On a complaint filed by the Chief Wildlife Warden 

or any other officer authorized by the State Government, a first cla~s 

Magistrate can take cognizance of an offence. The Act was amended in 

1987 and 1991 which brought radical changes: H<?wever, under section 

11 and 12 of the Act, ·special permits are given for killing animals for the. 

purpose of education, scientific research, management and collection of 
- ~ ' " ' 

species. Proviso to section 17 -A of the Act allowed schedule tribes to 

collect and possess any specified plant for their ·bonafide use. 

The amendment in 2002 to the Act a new administrative mechanism 

i.e. a National Wildlife Board in the plc,tce of Advisory institution for 

better management of wildlife. The board is responsible for impact 

assessment of various activities and projects' on wildlife and its habitat 

.and to take up measures for the protection and development of wildlife 

and forest. The amendment also prohibited construction of buildings, 

lodges, hotels and safari parks inside a sanctuary except with the 

approval of the Board. Under the amendment. also more public 

participation and involvement is envisaged by representation 9f NGOs, 

local communities, and panchayat in the Board. The amep.dment also 

provided that the property acquired from illegal hunting and trade will 

be forfeited and dispose off by the State Government. The amendment 

also gave power to the -executive government to change the extent of a 

protected are~ on recommendation of the Board, which was earlier given 

to the state legislature and created confusion. 

J. The National Environmental Appellate Authority Act· 1997:- The 

National Environment Appellate Authority Act 1997 requires the Central 

Government to constitute a National Environm.ental Appellate Authority · 

headed by a retired justice of the Supreme Court. or chief justice of a 
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High Court, to hear appeals against orders granting environmental 

clearance with respect to areas in which restrictionslS are imposed to 

establish certain classes of industries or carrying on any operation or 

process: Any person aggrieved by any order of granting environmental 

clearance may challenge the order which includes project clearance by 

the Impact Assessment Authority. However, the National Environmental 

·Appellate Authority has no power to hear appeals directly by the project . 
authorities for denial of their project from environmental clearance. In 

the A P Pollution Control Board vs. M.V. Naidu,l6 the Supreme Court 

expressed the view that the National Environmental Appellate Authority 

is an ideal forum with judicial as well as technical expertise to 

adjudicate on complex environmental issues. 

K. The. Forest (Conservation) Act 1980:- Forest maintains the 

ecological balance, prevent soil erosion, shelter animals, and protect the 

tribal population, supply raw materials. to industries ·and· as source of 

revenue and a source of fodder ·and fuel. The large scale deforestation, 

environmental degradation and resultant ecological imbalances in India 

compelled the Government to enact the Forest (Conservation) Act 19.80. 

The main purpose. of the Act is to restrict de-reservation of forest, and 

. use of forest and fo~est land for non-forest purpose. The Act aimed at 

providing for the conservation of forest and for matters connected 

therewith or ancillary or inciden~al thereto. The Act requires that the 

approval of the Central Government before a state de-reserves a reserved 

forest or uses forest land for non-forest purposes or to assign a forest 

·land to a private person or corporation or clear ·forest land for 

reforestation is needed. Explanation to section 2 of the Act explains the 

expression 'non-forest purpose' as breaking up or clearing any forest 

la!ld for the cultivation of tea, coffee, spice, rubber, palms, oil bearing 

plant, horticulture crops or medical plants. Section . 3 of the Act 

15. Section 3(1) and 3(2)(v) qfthe Environment Act/986. 
I6.AIR 1999SC812. 
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empowers the Central Government to appoint a committee to advice on 
' . 

. the grant of prior approval and other matters connected with 

conservation of forest. The ~ain function of the Advisory Committee is to 

advise the Central Government with regard to the grant of approval 

under seetion 2 i.e. r~strictions on preservation of forest or use of forest 
' 

land for non.:.forestpurpose.l7 

L. Hazardous Waste (Management & .Handling) Rules; 1989 

The Bazarc;ious Wastes (Management and Handling) Rules, 1989, 

provide for an effective inventory and controlled handling and disposal of 

ha.Zardous wastes. Under the rules 18, categories of hazardous waste 

are identified along ~ith their regulatory quantity Industries generating 

·any of these waste beyond the regulatory quantity are required to seek 

authorization from the concerned State Pollution Control Board for its 

temporary storage in the premises and their. disposal. Possibility, of 

common treatment facilities including landfill are· envisaged. The 

operator of such facility is also required to obtain authorization from the 
. . 

Bdard. The Boards are expected to ·specify conditions on safe handling 

and disposal of the waste in the authorization. Treatment of the waste at 

the· premises before disposal · could also be specified. Import of 
* . 

hazardous waste for processing has to be got approved by the Central 

Government. 

M. Manufacture, Storage & Import of Hazardous Chemical Rules 

1989:-· The principal objective of the regulation is the prevention of 

major accidents arising from industrial activity, the limitation of the 

effects of such accidents both on humans and the environment and the 

harmonization of the various control measures and the agencies to 

prevent and limit major accidents. The industrial activities covered by 

the regulation are defined in terms of process and storage methods 

involving specified hazardous chemicals. 

17. Section 3 of the A ct. 
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. An important feature of the regulation is that the storage of hazardous 

chemicals n.ot associated with the process is treated differently· from 

those coming uridc:::r proces~ use for which a different list of hazardous 

chemicals and their manufacture and storage procedures applies. Under 

the provisio·ns isolated storage I cover sites are to be separate tank 

farms or warehouses. The Central Pollution Control Board and the State 

, Pollution Control Board. as the case may be, are the enforcement agency 

for these storages. 

A safety report is required to be prepared a~ per Rule 1 0 in this Act. 

It involves identification of the nature and use of hazardous chemicals at 

the installation. The report will also give account of arrangements for 

·safe operation of an installation including control of any serious 

deviation that could lead to a major accident and for emergency 

preparedness at the sit~. The report will identify the type, and· the 

relative likelihood of consequences for any major accident that might 

. occtJ,r. It will _also demonstrate that the manufacturer or the occupier 

h~s identified the major potential accidents from the -activity and has 

· provided appropriate controls. 

N. Manufacture, Storage & Import of. Hazardous Chemical Rules 

1989:- The principal objective of the regulation is the prevention of 

major accidents arising from industrial activity, the limitation of the 

. effects of such accidents both on humans and the environment and the 

harmonization of the various control measures and the agencies to 

prevent and limit major accidents. The industrial activities covered by 

the regulation are defined in terms of process and storage methods 

involving specified hazardous chemicals. 

An important feature of the regulation 1s that the storage of 

hazardous cnemicals not associated with the process is treated 

differently from those coming under process use for which a different list 

of hazardous chemicals and their manufacture and storage procedures 

applies. Under the provisions isolated. storage/cover sites are to be 
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separate tank farms or warehouses. The Central Pollution Control Board 

and the State Pollution Control Board. as the case may be, are the 

enforcement agency for thes~ stoni:ges. 

0. The Factories Act 1948:- The amendment to the Factories Act 1987 

inserted ·special provisions on hazardous industrial activities. The 

amendment was made under the light of the judgment in Shri -Ram Gas 
. . . \ 

Leak Case18 which empowered the states_ to appoint site appraisal 

· committees to advice on the initial location of the factories using 

. ~azardous processes. The occupier of every hazardous. unit must 

disclose to his workers, the Fac.tory inspector and the local authority all 

particulars regarding· health hazards in the factory and the preventive 

measures taken. Every occupier must also draw an emergency disaster 

control plan which must be approved by the Chief Inspector of Factories. 

It is also the responsibiliry of the occupier to maintain medical record of 

each worker with the help of an employed personnel experienced in 

handling hazardous substances. The limits of exposure to toxic· 

substance are prescribed in the schedule. Safety committee consisting of 

workers and managers are required to review the safety measures of the 

factory periodically. 

3. PROBLEMS IN ENFORCEMENT OF L~GISLATIONS. 

1. The enforcing agencies ·find it difficult to enforce the regulatory standards 

on the industries. The major problems faced by the enforcing agencies 

are (i) less than required regulatory I enforcing manpower in regulatory 

agencies compared to the ever increasing number of industries, (ii) Lack 

of adequate technical knowledge/skills required for en~orcement of 

regulations (iii) Resistance to change/attitudinal problems prevalent in 

industry (iv) ·Lack of financial resources in general. 

2. Concentration Based Standards:- The Central Pollution Control Board 

has laid down ambient air and water quality standards, whereas the 

_18. MC. Mehta vs. Union of India AIR 1987 SC 965. 
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actual enforcement provisions relate to at source pollution. The absence 

of an appropriately defined link between ambient and source standards 

have had an immense imp~ct on the environment. It is evident that 

despite increasing number' of individual industries meeting emission 

standards, the . total quantity of pollutants (pollution. load on the 

environment) in the environment has been rising due to increase in the 

num"~?er of industries setting production facilities in a given area. 

3. Command and Control Policies:- Till recently, the Government has tended 

to rely on the policy of direct regulation, i.e. the command and control 

·principle for .pollution controL Little attention has been paid to 
. ' ? 

alternative strategies such as minimizing the cost of achieving certain 
' ' 

ambient standards, or improvement in manufacturing efficiencies. etc., 

for achieving enhanced social and cost benefits etc. In fact most studies 

have indicated that pure command and control regimes are often four to 

six times costlier than market based regimes. It has been recognized 

that the problem of pollution has qecome more acute over time despite 

the regulations and .hence conventional regulatory instruments shoulc;:l 

be combined with fiscal incentives, voluntary agreements, information 

and public participation etc. 

4. POLICY INSTRUMENTS FOR POLLUTION .ABETMENT. 

Environment Policy for industry in India, till recently, had focussed 

mainly on pollution .Control through end-of-pipe treatment, which itself 

is wasteful whereby pollutants are often transferred from one media to 

another media through the various treatment processes. Huge quantities 

of resources and energy· are thus co'nsumed during such treatment 

processes. With due recognition to the future raw material and energy 

scenario, the impact that the industry and its products have on the 

natural resource base and the environmental quality and the necessary 

thrust being given to the industrial growth in the country, the Ministry 

of Environment and Forests has formulated comprehensive policies· fqr 

promoting sustainable development. It is against this background that 
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the Ministry of Environment and Forests issued a comprehensive Policy 

Statement for abatement of pollution and development of the National 

Conser\ratlon Strategy. R~cently, MoEF has also 'prepared the 

Environment Action Programme. The statement has made a welcome 

. attempt to shift the emphasis of policy from definition of objectives to 

practical questions of actual implementation. The salient features of the 
I 

policy framework are discussed here 

. Policy statement for abatement of pollution:- The overall policy 

objective is to integrate ·environmental considerations into decision 

making at all levels. The policy aims at Prevention of pollution at source, 

Encouraging, developing and applying the best ·available practicable 

technical solutions", Ensuring that the polluter pays for the pollution 

and control arrangements, Focusing on the protection of the heavily 

polluted areas ~nd river stretches and Involvement of the public m 

decision making 

1. National Conservation· Strategy and Policy Statement on Environment 

and Dev~lopment :- It has been set out with the following priorities 

Conservation of natural resources, Land and Water, Prevention and· 

control of atmospheric pollution including noise pollution, Industrial 

Development by using a mix of promotional and regulatory steps 

2. Environment Action·Programme:- It sets out the following priority areas 

(i) Control of industrial and related. pollution with emphasis on 

reduction and/ or management of wastes particularly hazardous 

wastes.- Tackling urban ·environmental issu.es (ii) Strengthening 

scientific understanding of environmental 1ssues as well as 

establishing a structure for training at different levels, orientating 

and creating · environmental awareness, focusing on resource 
. . 

assessment/ conserv?-tion, water management problems etc: In all 

these poltcies, emphasis. 1s on prevention of pollution and_ 

conservation of natural resources which will enable ·Indian Industry 

to compete in the. international market. 
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5. INITIATIVES·TAKEN FOR POLLUTION PREVENTION . - . . ' 

¢oupled: wiili the shift in policy witp more emphasis '-c>n prevention of 

· pollution, • the government has also . introduced a number of schemes 

which will motivate the entrepreneurs to take up steps to curb pollution. 

A review of the schemes which have so far been introduced in India for 

·. P()llution apate~ent is given. here (i) Fiscal incentives. (ii) The economic· 

incentives.· (iii). Strengthening Of Emission Standards (iv) Scheme for 

adoption of Cleaner Technologies zn Small Scale Industries (iii) 

Ecolabelling. 

(i) Fiscal incentives for pollution control:- The economic incentives whicp 

have been introduced include the following: 
( 

. a. Water Cess Act 19(7:- The act provides for a 25% rebate on the cess 

payable if the person or local authority concerned· installl? a plant for 
. I . ' . . 

treatment of sewage or trade effluent. It is instrument for .Pollution 

abatement. 

b. Effluent Charges:- E_ffluent charges based on nature and· volume of 

effluents released are. being considered. The scope of charges will be . ' 

extended to air emissions and solid wastes. These charges ' may 

generate initiatives towards optional releases arid encourage new I 
advanced technology adaptations in the production processes. 

c. Credit and Loan at reduced rate of interest;_- The World Bank assisted 

Industrial Pollution Prevention Project is targeted at introducing 

Cleaner Technologies in industrial units. Under the investment 

component of the Project, the World ·Bank line of credit is available to 

industrial units for undertaking ~ppropriate measures for Pollution 

abatement,- with a focus on Waste Minimisation and adoption of 

Cleaner Production methodologies. 

d. Customs or Excise Duties and Sales Tax Rebate:- The customs duty on . 

some specified pollution control equipment has been reduced to a 

conce~sional rate of 35%. The countervailing duty has also been 
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eliminated for such items and auxiliary duty has been reduced to 5%. 

Since March 1992, a rebate of over 5% has been allowed on excise 

duty of over 5%. In addition to the rebate on customs and excrse 

duties levied by the Central Government, certain states too have 

offered concessions on Sales Tax for specified pollution control 

equipment 

e. !Jepreciation Allowance:- There is provision for allowing the deduction 

of a certain percentage of written down actual cost of capital assets, 

net of any subsidies and concessions from gross profit in computing 

the base for levy of corporate tax. A notification issued in February, 

1983 introduced for the first time a higher rate of depreciation for 

pollution control equipment as compared to 25% applicable for the 

general plant and machinery. This 3.0% was gradually increased to 

100% in 1993-94 budgets. 

f. Investment allowance:- A provision is available in the Income Tax ·Act 

under \\'hich a companv can deduct upto 25% of the actual cost of 

some specified· new assets for comp'\,ltation of taxable profit. This 

allowance was raised to 35% for pollution control equipment. 

g. Tax Benefits through contributions towards natural resource 

conservation:-· A provision has beeri made in the income Tax Act 

which allows deduction of contribution made by tax. payers to any 

institution engaged in the conservation of natural· resources while 

computing taxable income. 

h. Exemption From Tax On Capital:- The Income Tax act also provides for 

exemption of capital gains arising from transfer of building, land, 

machinery etc;, for establishing business in a new place to reduce 

industrial congestion. 

(ii) Strengthening Of Emission Standards:- In order to promote resource 

conservation by industry, rules related to standards for consumption 

of water by polluting industries (example Chemicals , Pulp and Paper, 

266 



Fertilizers, Tanneries, Sugar and Distilleries and Metallurgical 

industries) have been notified. To promote the shift from pollution 

control to pollution prevention regime, rules related to load based 

standards. instead of concentration based standards have been 

notified for a limited number of industries viz. Refineries, Smelters, 

manufacturing of Inorganic Acids, Coke ovens, Aluminium Plants, 

Glass manufa·cture and some synthetic fibers. . . 

(iii) Ecolabelling:- Eco-labelling scheme by Government of India 

supports Cleaner Production Policies as there is a strong emphasis 

on· Cleaner manufacturing process for grant of eco-labels. 

(iv) Scheme for adoption of Cleaner· Technologies in Small Scale 

Industries:- · The main aim of the scheme is to promote the 

development and adoption of Clean technologies and best practices 

and techniques including waste reuse and recycling for SSI's to 

realise economic and environmental benefits. The scheme provides 

financial assistance for undertaking Waste Minimisation assessments 

and Demonstration projects in selected sectors, preparation of sector 

specific manuals on· Waste Minimisation / Demonstration projects 

undertaken,. creation of data base on the availability of clean 

technology or present· status of clean technologies used in the 

industries, identific~tion and diffusion of clean technology to the 
I 

industry and conducting training and awareness programme among 
. I 

small scale industties regarding pollution prevention and cleaner 

production. 

6. AN OVERVIEW 

Environmental law enforcement presents an unhappy picture, which is 

characterized with lack of training and skill, lack of infrastructural 

facilities, poor understanding of law, and lack of co-ordination among 

different agencies. The results achieved so far with the existing 

regulatory regime though positive are apparently limited. In case of air 

quality, ambient ·air quality has been deteriorating in the four 
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· metropolitan cities (Delhi, Calcutta,· Chennai, and Mumbai), despite 

reducing intensity of air emissions from industries. In the case of water 

·quality, the degree and extent of violation of prescribe emission 

standards/norms appears to have declined and especially so for key 

parameters such as BOD _and _coli form count etc., as discharged by 
"-::O:f.j~J<(~~~~· .. """'"';"'•·~·w..j.:...n:-;:~:.tn;..~"i•-"-"...,.~'-"~-·~.'':' ... ~ , ,c _, •• ,...__..~·· ... , .. -.··-~····-~ r •· • ''"• • ''" ,.,.~_,_, I 

industries across the country. However, the continual degradation of the 

environment despite provision of several rules and regulations can be 

attributed to various reasons, some of which have been enumerated 

here. 

The enforcing machinery for legislations dealing with the 

protection of various issues environmental pollution is basically same. 

The Central Pollution Control Board and the State Pollution Control 

Boards are given the responsibility of implementation of pollution 

control laws. The Environment (Protection) Act 1986 which is known as 

umbrella legislation provides for creation of separate authority under 

direct control of the Central Government. Three tools have been given to 

the' Central Board· for controlling the environmental matters. Firstly, 

granting license tq new industries, secondly, reviewing pollution control 

measures. in existing industries, and thirdly prosecution of offenders. 

Besides these, Municipal Corporations, Jal Nigam, District Industrial 

Development Centre, Flood· Control and Irrigation Departments, 

Municipal Development Authority, department of revenue and transport, 

local self government and constitutional authorities are responsible for 

implementation of environmental laws. Difficulty arises regarding 

jurisdictions of all the authorities. The authority of general 

·administration extends to every conceivable aspect of public nuisance. 19 

The State Pollution Control 'Board is empowered ·under both the Water 

Act and The Air Act to control and abate pollution. Conflict arises when 

the administration attempts to initiate action over as it amounts to 

19. Section 133 Cr.P.C. 
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public nuisance and the Board wants to deal with pollution. In resolving 

the conflict of jurisdiction different High Court also pronounced 

conflicting judgments. In Tata Tea Ltd. Vs. State of Kerala20 it was held 

that specific pollution related laws were designed to prevent pollution, 

they impliedly repealed the provision of section 133 Cr.PC to the extend 

· they relate to prevent and con.trol of pollution. But the A.P. High Court 

in .Nagarjun Paper Mills Ltd. Vs. Sub-Divisional Magistra2 1 expressed the 

.view that jurisdiction under Cr.PC does not conflict with the authority of 

the Pollution Control Board as long as it did not interfere with an order 
. . 

under Section 133 Cr.PC. 

To examine various aspects of pollution control laws I took opinion 

of experts regarding the efficacy and efficiency of pollution control laws. I 

interacted with various local and constitutional bodies, non-government 

. organizations, social organizations, and general public. I distributed 

different sets of questionnaire and interviewed them personally. A close 

analysis of the responses given authorities, experts and the general 

public shows that the efficacy and efficiency of environmental laws are 

sufficient though not excellent. The existing environmentaJ laws in India 

are very comprehensive in their length and coverage but they suffer from 

in-effective enforcement. The Environment (Protection) Act 1986 not only 

aims at protection but also improvement of the environment as a whole. 

To achieve these. objectives, the Act employs various preventive 

measures and control mechanisms, mainly applied through Central and 

State Pollution Control Boards. But the indifferent, lethargic, and 

callous attitude of the Boards and other authorities in taking cognizance 

of various kinds of pollution and equally negligent and oblivious nature 

of civic bodies the Act failed to achieve its goal.22 It is also observed that 

public participation is also very important in environmental law and 

20. 1984 Ker.LT645. 
21. 1987 Cr.LJ 2071. 
22. 'z. M. Nomani, "water pollution and conservation:. existing legal framework and strategy for reforms" 

in F.A. Khan (Ed) "Water Resource Management: thrust and challenges" 1997 at 207. 
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policy making. Illiteracy, poverty over population, low standard of living, 

lack of environmental awareness are common features in Indian 

societies where no law can serve its purpose without democratization of 

laws and public co-operation. That is why law is least venerated and 

generally observed more in breach than in compliance. 

Some scholars expressed the view that there is shortage of trained 

and skilled personals in law. There was a legal cell in the Ministry of 

environment and Forest which exist no longer. Legislative drafts and 

policy papers are. prepared by persons having no legal knowledge 

without giving proper attention as the subject may demand. Scientific 

officers in the Ministry and its regional offices pay much attention to the 

technical aspects rather than the substance. Moreover, officers in the 

policy making do not remain in the same position for long time and thus 

do not understand the nature of work and deep knowledge in its 

functioning. In Delhi Bottling Company Vs. Central Pollution Control 

Board23 the CPCB lost the case on technical ground that the 

Governmental agency did not strictly observe the procedure prescribed 

·by the Water (Prevention and control of pollution) Act 1974.24 The 

constrains under which the agencies are functioning are poor and 

inadequate· budget allocation, withdrawal of prosecution without 

assigning any reason, lack of equipment for measuring emission 

standard etc. It appears that the statutory authorities trying to avoid 

their responsibility but the authorities can not be expected to give a 

better account under such a circumstances. In recent years a 

considerable progress is made in bringing excellent policies in expansion 

of environmental administrative set up. The Five Year Plans stressed on 

for making enforcement machinery more effective and efficient, 

infrastructural facilities have been considered. But transmission of these 

into actual practice and adequate budget and effective functioning 

·23. AIR 1986 Del/52 
24. M K. Ramesh, "environmental justice Delivery in India" 2 IJEL 2001. 
' 
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machinery for proper implementation yet to take place. 

Experts opined that at the inception environmental governance in India 

raised a ·lot of hope but after . sometime it lost its goal in politics and 

administrative inefficiency that the common man got compelled to look 

· elsewhere for overcoming environmental problems faced by them. Clash, 

conflict, and bureaucratization among agencies results into lack of 

consensus in the decision making process. Administrative high 

handedness lack of procedural formalities in the implcmen~ation of 

environmental law have often resulted in industries getting· away with 

violations, an example is Suma traders vs. Chairman, Kamataka State 

Pollution Control Board25 Ori a complaint the chairman of the Pollution 

Control Board· ordered closure of industry, on challenge· of such order 

the Board confirmed that the chairman did not have the power to issue 

such an order. The court held. that it amounted to abuse of po'werand 

pay a penalty of Rs. 2500 I by way of cost. 

It is also observed by some of the experts that political interference 

in appointments and in the day to day functioning of agencies hindered 

the agencies to become professionally competent and efficient bodies. 

The nature of qualification required for members and the chairman of 

pollution control board paved the way for the Govt. in making arbitrary 

appointments. Mqreover, major industries like coal, petroleum 

electricity, iron and steel, agro- chemicals and heavy industries under 

public sector having strong Govt. representation in the Boa.rd. The 

environmental law enforcers are reluctant to enforce the law who occupy 

lower position in the administration. 

Centralized power of policy framing, and not by experts but by 

bureaucrats is yet another difficulty felt by the environmental taw 

enforcing agencies. Even the subordinate legislation under environment 

protection Act framed by the central department of environment and 

25. AIR /998 Ker 8. 
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. forest overrides any other Central or State legislation.2s The joint forest 

management by local community people 1s a benefit sharing 

arrangement under the forest department for the service rendered in lieu · 

of payment ofwages for the labour. But deCisions are bein!$ taken at the 

central and state level.26 Decisions on the issues of development which 

also affects the environment are being taken by the central and state 

.level only after Environment Impact Assessment and public hearing. 

Public hearing is just a formality of g1vmg some information to local 

community of a proposed developmental activity and to hear their 

objection and not with the objective of prior informed consent and" 

making them participants. There is no guarantee that the objections of 

the local people would form a part of decision making.· 

· The use of criminal sanctions for environmental violations has 

·proved ineffective. Environmental laws contemplate deterrent value m 

·the imposition of punishment on the violators. Imperfection m 

definitions of environmental fences and the complexities involved in the 

prosecution of offenders have forced the pollution control boards to go 

for provocative action rather than prosecution. But ineffective 

enforcement has ·reduced the threat of punishment. There has been 

much increase in the penal sanctions but more increase in the dose 

punishment will not bring the desired result. The laws providing coercive 

punishment are not enforced regularly and certainly. The criminal 

activity tends to increase because the people feel that the threat has 

been removed. That is why environmental laws are more followed in 

their breach than in their observance. 

Poor planning, maintenance of record, and vigilance also affected 

much the implementation of environmental laws. Pollution Control 

Boards ·issue consent· orders without prescribing norms. In Obayya 

26. Jagaimath Vs Union of India AIR 199 7 SC 811 in which the CRZ notification under EPA was held to 
prevail over state legislations. 
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poojari us. Kamataka State Pollution Control Board27 the state pollution 

control board granted consent for stone crushing without examining 

environmental damages. The order was challenged on the ground of 

adverse ·impact on the health. The court ordered the Govt. to 

immediately formulate policy and plan of action to regulate the business 

and identify safer zone for stone crushing operation. 

The provisibns of imposing fine, despite increase 1n the amount, 

are treated as a part of the cost of running the business. Statutory fines 

are not of the magnitude which would act as deterrent. They pinch 

neither corporations nor shareholders. In fact it is not the financial 

deterrent but public approbation and stigma that are attached to the 

criminal sanct1ons which will be more effective. When the powerful 

corporations and their chiefs are involved in environmental violations, 

courts often give the benefit of poor legislative drafting to these corporate 

offenders. It is true that the courts find it difficult to deal efficiently with 

the issues of scientifically complex nature involved in the environmental 

laws but then the criminal courts have always marshaled scientific 

evidence in other .criminal violations. What is required is a will on the 

part of the court' to implement the true intention inherent m the 

environmental laws, and thereby reinforce the values contained m the 

constitution through the right of criminal stagmisation.2s 

There has been criticism against the penal provisions contained in 

. the environmental legislations. Some scholars do not approve imposition 

of sentence of imprisonment at all while others suggest for more· severity 

in penal provisions. Recent increase may not be justified because the 

earlier penal sanctions were. not fully invoked by the law enforcers and 

the courts. But no· criticism against criminal sanctions would be valid 

unless criminal sanctions are given a proper chance to deal effectively 

27. See, MK.Ramesh, "joint Forest planning & Management: Law, Practice and 
Proposals" 

28. AIR 1999 Kar /57. 
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with the environmental violators.29 For example a person found guilty of 

an offence under ·sections 43 and 44 of the Water Act must 

automatically be sentenced . to a minimum, of s1x months of 

imprisonment but the punishment may well hinder prosecution by the 

Board which may be reluctant to pursue the case if the offence is not 

very serious because of the mandatory imprisonmentinvolved. It would 

be reasonable that the magistrate should be empowered to award 

punishment without any fixed minimum punishment and with a fine as 

an alternative. 

The existing legal framework for environmental protection in India 

is sufficient to meet the challenges in the ecological imbalances and to 

protect the environment. But it failed to produce required results due to 

lack of enforcement. The environmental law enforcing authorities do not 

have any kind of commitment or interest in enforcing these laws. Above 

-all lack of political will is responsible for non-implementation of 

environmental laws. Some scholars are of the opinion that there is a 

need to have effective supervisory machinery for the implementation of 

environmentallaw:s.3o 

Another great difficulty often raised by the environmental law 

enforcing authorities raise is lack of adequate fundwhich has prevented 

Boards from implementing various schemes for prevention of 

environmental pollution: There is also a problem that due to lack of fund 

adequate technical staff is not recruited and appointed . staff deputed 

from other departments' do not pay much attention. In the field· of 

codification of environmental laws India achieved a mark able position.· 

For effective implementation, people should become conscious of 

the problem of environment. In the minds of the people awareness 

should be created tha:.t a clean environment is the Fundamental Right of 

29. H. C. Agrawal, "Pesticide pollution of water" in C.K. Varshney (ed) 'Water Pollution and 
Management "thrust and challenges 1991 p 57. 

30. MA. Acheson, 'Water pollution control in India" in C.K. Varshney (Ed) Water Pollution and 
Management thrust and challenges 1991 p 57. 
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human beings. People must be convinced that by protecting the 

environment and controlling pollution the health of the people will be 

· saJ:eguarded. The right to clean. environment is recognized as an integral 

part of Article 21 must be assured in practice. Public participation 

compels the decision making bodies to act in just and fair manner for 

realization of the right to environment. The 2006 Bill to amend the Wild. 

Life (Protection)' Act 1972, proposed setting up of National Tiger 

_Conservation Authority. But the Tribal have been opposing the Bill 

arguing that it would prevent forest dwelling tribal of their right to land. 

Prevention is better than cure. The main objective of Environment Impact 

Assessment is to analyse the effect of a project in order to protect 

human health or to contribute by means of a better environment to the 

quality of life, or to ensure maintenance of the diversity of the species 

and to maintain the reproductive capacity of the ecosystem as a basic 

resource of life. Before implementing any project, the consequences by 

way of environmental changes must be examined; conflicting social 
f • 

values must be balanced, and potential dangers should be avoided. The 

best environmental policy is to avoid adverse effect rather than 

subsequent cure .. In the United State of America, the National 

Environmental Policy Act 1985 requires an environment impact 

assessment for major Federal Action having a significant impact on the 

human environment. 

But the great problem is that EIA requires different types of 

expertise and knowledge to find out in the first stage, whether a project 

causes significant adverse effect, and if not, assessment is not required. 

In the second stage, it is to be examined whether there are secondary 

effects of socio-economiC nature such· as shrinking of civic amenities or 

loss of job opportunities. The third stage is cumulative effect of a project 

i.e. in the beginning it may be harmless but over a period of years the 

effect can be totally different. 
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Thus, India adopted a number of regulatory mechanisms to protect 

and preserve its natural resources. The legislature enacted sufficient 

laws for regulating every aspect of environment which effective 

implementation. The environmental agencies have vast powers but they 

are reluctant to use their powers and bring the environmental violators 

under law. The judiciary assumed the role of public educator, 

administrator and policy maker. The legislation and the role of judiciary. . . 

combined together c~eated a formal regulatory mechanism with the 

agencies like The Boards, state agencies and forest officers and a non

formal, citizens and court driven implementing mechanism. The 

environment Act 1986 and the rules there under regulated the 

unregulated fields like noise, coastal development; hazardous waste, 

transportation of toxic chemicals and environment impact assessment. 

The recent regulatory regime is characterized by strengthening the 

enforcing agencies· with enormous administrative powers to ensure 

compliance. Now the Board may direct to shut down the offending 

factory or to withdraw water or power supply. Previously the Board 

could take an action against the polluter through the intervention of the 

court but now the board can take direct action against the polluter. Now 

an aggrieved polluter can initiate a court action by challenging the order 

of the Board. Under the Environment Impact Assessment Regulation 

1994, the Union Ministry of Environment and forest is responsible for 

evaluating Environment Assessment reports submitted by the 

·proposers. For large projects, a review committee of experts carries out 

review. A National Coastal Management Authority and corresponding 

state level agencies has also been established by the Union Government. 

The budget and the staff of the Central and State Pollution Control 
. . 

Board have also been increased in the last decade. As a result, there is 

some improvement in enforcement of the environmental legislations in 

some of the states and union territories. 
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When an enactment is passed prohibiting certain types of 

activities, then it is important to ensure its effective implementation, 

otherwise it would lead to a .lawless society. Violation of pollution 

· control laws . adversely effect the existing quality of life, ecological 

balance and the environment which will cause sufferings to the future 

generation. In India there are more than 200 Central and State 

legislations which have a bearing on environment, if properly 

. implemented, then India would be one of the least polluted countries of 

the world~ Enforcement of law is an executive function which it is bound 

to discharge. The courts are ill-equipped and it is not the function of the 

court to see day to day enforcement of the laws. In Public Interest 

Litigations relating·to impiementation and enforcement of environmental 

laws, the court is to see whether the executive authorities take steps for 

implementation or not. As such, the courts have to pass orders and give 

directions for the protection of the fundamental rights of the people. 

Passing appropriate orders for implementation does not mean taking of 

executive or legislative function. The orders and directions are passed in 

discharge of judic.ial function. If there is any complain by any person 

regarding violatioh of any legal l-ight, due to inaction or wrong action of 

the State then such inaction should be prevented. 

Environmental law making in India has not followed any 

consistent and logical path of serious deliberations both at the stage of 

drafting and consideration on the floor of legislatures, before becoming 

the law of the land. Even chance remarks or an expression of 

displeasure over an undesirable environmental situation by charismatic 

political leaders have often led to the making of laws. The circulars and 

guidelines as to joint forest management and notification as to Coastal 

Regulation Zone apparently are illustrations of this. Lack of vision in 

foreseeing. environmental problems, not evolving appropriate policies 

plans and programmes, non-dynamic and non-reactive laws appear to 
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be the judicial activism. 

Some scholars observed that India's high concentration of pollution 

is not due to a lack of effort in building a sound environmental legal 

regime, but rather to a lack of enforcement at the local level. Efforts are 

currently underway to change this as new specifications are being 

adopted for auto emissions, which currently account for approximately 

70% of air pollution. In the absence of coordinated. government efforts, 

-including stricter enforcement, this figure is likely to· rise in the coming 

years due to the sheer increase in vehicle ownership. 
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CHAPTER-7 

EPILOGUE 

The awareness· about the damaging effects of the pollution of 

environment on human being~ and quality of life has increased 

dramatically in the past few decades. This awareness has followed upon 

very substantial degradation .of the world's environment -land, water and 

air - over a couple of centuries. While· human activity has always taken a 
• ' ' > 

toll on the natural world, the negative impact o~ this activity has 

increased exponentially during this period of time. The concept of enviro- .· 
. . 

human i:-ight has becom~ one of the live issues in a first changing 

International scenario. The growing awareness .on human rights is the. 

outcome of two basic interrelated causes and other resulting effects, 

which influenced the socio-legal order in manr cou~tries. The first cause 
. . 

is the phenomenal growth in science and technology and the second is 

the p9pulation gro.wth; which have a direct effect on the right to life. 

Other resulting ·effects of these two causes are industrialisation, 

urbanisation·, deforestation, poverty ·and above all various developmental 

·projects undertaken by·the government. 

Right to life is ·the most important right on the basis of which all other 

. rights are guaranteed. ·Right to life implies the right Jo live without 

deleterious invasion of pollution, envirortmental · degradation and 

ecological imbalance. The· scope·· and ambit of right tq life are so varied 

that the human right aspect of life has to mitigate the challenges involved 

. in. safeguarding human environment. But the prime concern, which 

became the centre point in the contemporary human right regime, is the 

uncertainty of the nature and scope of right to environment. But the 

prime concern, which became the centre point in the contemporary 

human right regime, is the uricertairity of the nature and scope of right to 
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environment. Human race is dependent upon safe and pollution free 

environment- an environment favourable for human living and for full 

realisation of right to life. The co-relation between environmental 

protection and human right cannot be . denied ralher they are 

supplementary and complimentary to each other. Presently, the concept 

and content of right to environment is not very clear. The scope and 

a~bit of right tO. environment is inherently obscure as well as complex, 

which brought various controversies and debates into forefront. 

The idea of right to environment dates back to 3000 years of history and 

. in the ancient Indian texts such as Kautilya's Arthasastra and the· 

protection was available under the moral codes. Manusmriti prescribed 

different punishments for causing injury to plants. Kautilya is said to 

·have gone a step further and determined punishments on the basis of the 

importance of a particular part of a tree. Some important trees were even 

elevated to a divine position. Environmental deliberations are not new, 

infact, we can trace it back to the days of human civilization. Destruction 

and over utilization of natural resources for economic development 

coupled with the people's dependence of the forest compelled to rethink 

·the environmental policy. The importance of conservation and 

sustainable use of the natural resources have now attained importance in 

all the levels of the Government. Sustainable use of natural resources 

depends largely on effective management and public awareness. 

· Right to environment is essentially a human right. The idea of human 

right originated from individual tussle between the paramountcy of state 

and primacy of the individual. It has developed basically as a western 

concept and got international accreditation and recognition only in the 

late l8th century when the philosophy that "every man has a right to 

dignity" was embodied in the US Declaration of independence in 1776. 

The basis of international environmental law is the principle of Unfettered 

National Sovereignty Over natural resources and absolute freedom of sea. 

In the beginning,· international environmental principles focused on the 
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conservation. of wild life fisheries, nvers, seas, birds and· seals. To . 

understand the effects . of environment on the various aspects of 
. . 

environment, studies were . undertaken. As a. result, . Bi-lateral 

conventions took place iri mid nineteenth and early ·twentieth century. 

Conservation of wild life was the first subject to. achieve international 

attention by· way . of environmental protection. For conservation of 

·migratory b~rds,·_ Switzerland an lntemati<;mal Regulatory Commission 

and in 1884, the International Ornithological Congress was formed. The 

first· prevention . of pollu-tion treaty was between the _United State and 

Canada namely the Water Boundaries Treaty 1909. The UDHR in 1948 
. . . . 

. also declared everyone· the right to life, liberty and -security of person. In 

the same year, the Interna_tional Union for the Protection of Nature was 

set up. But no significant step was undertaken until the Stockholm 

Declaration 1972 . 

. The world scholars did not pay- much attention to this very important._ 

right, which was very much related to the veiy existence of the human 

being. The right to environment, as we know today is- a product of 

modern scientific. and technologicl:tl development. Right to wholesome. 

environment got' attention of the world community only . after the . . . . 

Stockholm conference 1972, when the world community sat together to 

chalk out ways and means to control the horrible effect of environmental 

pollution. Almost all the participant nations of the world inserted 

constitutional environmentalism in their constitutional documents. The 

interest shown by the judiciary· by way of granting most effective· 

remedies in environmental violations also played very important role to 

carve out a separate right to whqlesome environment. Und~r Article 226-

and 32 of the Indian constitution, the courts have liberaliy construed and 

·.expanded the. scope of the. fundamental right to. wholesome environment 
. . 

as a part of the right to life glia.ranteed under Article 21 of the 

constitution. The judiciary, through various- cases relating to 

environment applied . almost all international environmental law 
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principles. 

Although, the constitutional right to environment and health cannot be 

directly enforced under some constitutions, their existence can be given a 

sound basis to environment and health. Right to env~ronment is basically 

linked with right to life. Existence of such rights give a clear indication of 

a high level commitment to the protection of such rights. However, many 

constitutions have direct provisions on environment and health including . . 

the Indian Constitution. Though the provisions on environmen_t in the. 

·Indian Constitution are contained under Directive Principles of State 

Policy and Fundamental Duty chapter, they are enforceable yet once a 

legislation, in pursuance of them has been passed; the courts can order 

the State to enforce the law, particularly when non-enforcement leads to 
. . 

denial of a Fundamental Right. More over, Fundamental Right should be 

interpreted in the light of the directive principles and directive principles 

should, whenever and wherever ·be possible, be read in to the 

fundamental rights. The course of qevelopment and the present state of 

right to environment is unsatisfactory in all aspect; as to its definition, its 

protection, its contents, its locatiol), its enforcement, and limitation. 

Environmentalism and eco-centrism should be the main aim and 

objective of today's socio-legal order. But the main difficulty in the 

contemporary human right regime is the uncertainty of the nature and 

scope of the right to environment. Right to development and environment 

often comes in to conflict with each other. Sometimes other constitutional 

and fundamental rights also come into conflict with the right to 

environment. Thus the scope and ambit of right to environment becomes 

a c~cial guiding dimension plans, programs and strategies in each 

sector of the Govt. 

Right to environmental protection is one of the ingredients of right to life. 

For full realization of life, a favourable environment for human living is 

required and this way they are supplementary and complimentary . to 

·each other. The expression 'Human Right' denotes all those. rights, which 
' 
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are inherent in human nature without which we can~ot live as human 

being. These inalienable rights bdong to all human bcii1gs equally and as . 

. such should be protected by rule of law. Article 3 of the UDHR 1948 · 

declares that the right to life, the right to liberty, and the right to security 

of persons are basic rights upon which the enjoyment of all other rights 

is dependent. But the complex problem is to ide~tify ·the subject, object, 

extent, scope a:nd ·ambit of the ·right; It is seen that· each and. every . . . -

.creature in this earth including small species flor~ and -fauna, aquatic 

world, forest and wild life . ha~e the right to live: . in a favourable 

environment· 

For a long time the world community hardly pay any attention to lay· 

down the parameters for protection of :environment. When the level of. 

pollution reached to a:n a:la:rr:p.ing level, World community sat together in 

· Stockholm in i 972 to chalk out ways and means for prote:ctl.on of human 

environment. • Life ·having dignity and· well-being of the people is the 

· objective set forth for the national Governments· and international 
. . . 

community to achieve. The scope: artd ambit of life of dignity is wide 

enough to include life· and liberty, high~r standard' of living, education, 

social security, ·quality of environment etc. After· the Stockholm 
~ - . . 

Decla:~a:tion, the right to. protection-Of the environment· took a: ~ew te~n a:t 

the International and· national level. . The countries that participated in 

the conference inCluded environmentalism in . theh.. constitutions and 

enacted various. environrhentallegislatioJ:ls to achieve the goal set Jorth . 

by .. the conference. India: also included environmentalism in the . · 

·constitution · by. insertin:g. Article 48(A) and 51 A ·. (g) by . the 76th 

amendment to the constitution iri the year 1976. In. 1978~ a separate 

Ministry of Environment and . Forest was created. There :after, the 

Government of India enacted various environmental: laws. The interest 

shown by the judiciary all oyer the world in evolving the principles· of law 

on environmental pr~tection is also. equally encouraging. The judiciary in 

India particularly the Supreme Court and the High Courts passed 
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landmarkjudgments, in evolving the right to environment. 

There is no separate right to environment under our Constitution as a 

fundamental right. The right to environment is covered under Article 21 

of the constitution, which includes not only the absence of a pollution 

free environment but also the quality of environment by justifiable 

entitlements. Some other aspects of right to environment are covered 

un~er civil, criminal and procedural laws, the right to environment as a 

.separate Fundamental Right is to be protected under the constitution. 

Various landmark judgments on environmental protection delivered by 

· the Courts through various Public Interest Litigations under Article 32 

and 226 of the constitution also support that the right to environment is 

a Fundamental Right because Article 32 can orily be invoked for violation 

of Fundamental rights. In some of the cases it .is clearly and expressly 

declared by the court that right to environment is a fundamental right 

under Article 21 of the Constitution. Although there are more than 200 

legislations in India, which has some bearing- on, environment either 

directly or indirectly, but there was no specific legislation on environment 

until 1986. In 1970s, India started enacting specific legislation on 
' . 

environment and· now it has a good volume of legislations on various 

issues of environment, which established environment related rights. 

The main objection to an independent right to a healthy environment lies 

in the difficulty of definition. In this regard, the Indian judiciary that 

·when a claim is brought under any article of the Constitution, this allows 

the Court to find a breach of this article, without the need for a definition 

of an environmental right as such. All that the Court needs to do. is to 

define the Constitutional right before it. Accordingly, a Court prepared to 

find a risk to life, or damage to health, on the facts before it, would set a 

standard of environmental quality in defining the right litigated. This is 

well illustrated by the cases that had come up before the Supreme Court, 

in particular in relation to the broad meaning given to the Right to Life 

under Article 21 of the Constitution. The right to life has been used in a 
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diversified manner in India. It includes, inter alia, the right to survive as a 

species, quality of life, the right to live with dignity and the right to 

livelihood. However, it is a negative right, and not a positive, self-

. executory right, such as is available, for example, under the Constitution 

of the Philippines. Section 16, Article II of the 1987 Philippine 

Constitution states that the State shall protect and advance the right of 

the people to a balanced and healthful ecology in accord with the rhythm 

_and harmony of-nature'. This right along with Right to Health (section 15) 

ascertains a balanced and healthful ecology. In contrast, Article 21 of the 

Indian Constitution states: 'No person shall be deprived of his life or 

personal liberty except according to procedures established by law.' 'The 

Supreme Court expanded this negative right in two ways. Firstly, any law 

affecting personal liberty should be reasonable, fair and just. Secondly, 

the Court recognised several unarticulated liberties that were implied by 

Article 21. It is by this second method that the Supreme Court 

interpreted the right to life and personal liberty to include the right to the 

·environment. 

Coming to. the definition and scope of the right to environment ,it is more 

complex due to the fact that environment depends upon the economic 

political, social and cultural condition of the person in relation to whom 

the environment refers. The meaning and concept of environment differs 

from poor to rich, developed to under developed, rural to urban, tribal 

people to plain people. A universally accepted definition of the right to 

environment is not possible but a general consensus in the concept and 

content of right to environment in relation to a particular country is 

possible. The developing countries do not feel much need for 

environmental programmes as suggested by the developed countries. 

They are primarily concerned with basic and immediate _needs of their 

_people for food,. shelter jobs and health care. Thus their major concern is 

the urgent need to accelerate economic development. According to some 
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· scholars, the implementation of environmental policies suggested· by the 

developed countries would perpetuate the existing gap in socio-economic 

development between the third world countries and the develol?ed 

countries . 

. The Constitutional rights to environment and health exist in several· 

countries either directly or indirectly. ~any constitutions have provisions 

on "the right to a healthy environment," the right "to a healthy and 

ecologically balanced environment," or the right to a "good" or "livable 

environment." Some Western European countries also have a similar 

constitutional guarantee. Some constitutions have even more specific 

provisions directly on the environment and health. Many constitutions 

protect health as a fundamental right, either for individuals or for the 

community. Many constitutions contain general provisions on health 

protection, and preservation, equal access . to health care services, 

hygienic and safe working conditions, which are indirectly linked with 

environment and health. In some other countries, provisions are there 

which could also ·be used to make link between life and health. With 

·fundamental right~ such as liberty, equality and necessary conditions for 

people's life, there is the right to the environment. The right to a healthy 

environment cannot be separated from the right to life and health of 

human beings. In fact, factors that are deleterious to the environment 

cause irreparable harm to human beings. If this is so we can state that 

the right to the environment is a right fundamental to the existence of 

humanity. Almost all global and regional human rights bodies accepted 

the right to environment as internationally-guaranteed ·human rights. In 

every instance, the right to environment was based upon rights to life, 

property, health, information, family and home life. Right to environment· 

is a relative concept. The true meaning of the right to environment 

depends upon the social, economic, and political status of the person 

concern. There is a hierarchy of needs as primary and secondary needs. 

Food cloth and shelter are the three basic needs, when fulfilled, other 
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secondary needs such as biological, social and cultural will come out as 

j>dmary needs and thus it is a never ending process. Almost all the 

South-East Asian Countries. are still at their developing stage. 

Development .comes through industrialization which is the main cause. 
. . - . ' . . 

behind degradation of the environment. The other relevant issue to be . . . -

emphasized is to locate the partiCular law where rig.ht to environment 

may· be properly accorded. It becomes necessary to look into other. . . 

constitutions in order to • find out the . parameter~ of the right to 

environment in our country~ In this context .it is also eq~ally desi;able to 

attempt to understand. right to environment through international 

instruments. 

Environment protection is described· as- a possible · means of fulfilling 

·human rights standards. Here, environmental law is· conceptualized as 

'giving a protection th~t would help ensure the we.il-being of future 

generations as well as the survival of those who depend immediately 

upon natural resources for their livelihood;' Here,· the end is fulfilling 

. human rights, and the route is through environmental law. It is to be 

noted that the Stockholm Conference, 1972 is· the first international 

document to dedarc:: right to wholesome environment. Then the Rio 

Conference 1992 a:i:?-d subsequ~·nt international HutnanRight covenants.· 

and instruments also elaborated and explained the right to wholesome 

environment. Judiciary all over. the world also supported this trend. 

Under the Indian Constitution, the 42nd constitution amendment .1976 

inserted specific provisions _namely article 48(A) and 51 (A) (g), which 

imposed two fold duties ~n the :part of the Gover~rhent. and the Citizens . · 

to protect and improve the environment. 

Environmentalism, Human rights and economic development are viewed 

as supplementary and complementary rather than ·opposing to each 

other. Previously, each of these three issues was viewed as separate, and 

at times. even anti-thesis to realization of the objectives of the others. For 

exampie, human tights instruments in general were accorded minimum · 
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attention to the environmental aspects of their subject matter. The recent· 

consensus of the jurist is that achievement of the objectives of each area 
. . . . ·. . 

is linked to the objectives of the other areas. This reaiization is .the result 

of the inadequacies of previous efforts to deal with them independently.· 

Recent scholars are trying to provide new insights Into their inter

relatiqnships. The c;iefinition of environment and health as given by the 

World Health Organization Regional Office for Europe was taken from the . . 

European Charter on Environment and Health of 1989 that defined 

environment: and health as encompassing both· the direct and· 

pathological effects of chemicals, radiation, and sorne biological agents,. 

and the effects on health and well-being of the broad physical, 

psychologic;:al, social, and aesthetic environment, which includes 

housing, urban development, land use and transporL More concretely,· 

biological, physical and chemical factors and activities. which directly 

affect health and well-being in a working and community environment 

such as air, water, soil, noise, ecology, aqua system etc.· are combined 

known as environment.· 

Looking at the decision of the Supreme Court in applying the principle of 

sustainable development, initially the court was on a theoretical footing 

but some of . the latter decisions created conflict that the concept of 

sustainable· development is a reconciliation. of environment anq economy 

rather than a choosing game between the two. Moreover, the tools and 

methods of sustainable development must be clearly specified, The court 

did · not accept a rigid interpretation- of the principle of sustainable 

development in India. The concept of inter-relationship and inter

dependency which exist between human beings nature and other life 

forms is the essence of wellbeing of the huinan race. Thus, the right to 

freedom from pollution, environmental d~gradation and activities which· 

threaten.life, health· or livelihood protection and preservation of the air, 

soil, water, flora and fauna healthy food and water; a safe and healthy 

working environment etc. were considered to be included in to the right 
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to environment. 

A development strategy which does not take into account the human, 

social and cultural dimension could have only adverse repercussions on 

the environment. A national development strategy is viable from the 

. economic, social and ecological standpoint only if it gains the active 

adherence of _the various social strata of the population. The United 

Nations Conference on Environment and Development was of the view 

that one of the fundamental prerequisites for the achievement of 

. sustainable development .was. broad public participation in decision

making. Furthermore, the Conference recognized, in the specific context 

of environment, "the need for new forms of participation" and "the need of 

individuals, groups and organizations to participate in environmental 

impact assessment procedures and to know about and participate in 

(pertinent) decisions." The Conference implicitly linked the notion of real 

participation in the right of access to information by noting that 

"Individuals; groups and organizations should have access to information 

relevant to environment and development held by national authorities, 

including information on products and activities that have or are likely to 

have a significant impact on the environment, and information on 

environmental protection measures. The link between participation and 

information can also be found in Principle 10 of the Declaration of Rio. 

Coming to the ~cope of the right, it is found that there is a variety of the 

right to environment. Some of which are traditional rights of tribal 

people, right against soil pollution, right against tobacco smoking, right 

to cul~ural heritage,_ right arising out of environmental damages, right to 

traditional methods of environmental protection, r,ight against hazardous 

substances, right to ecological balance, right to pollution free water, right 

to trade, occupation and environmental protection, right to pollution free 

~ir, right against noise pollution, right to protection and conservation of 

forest, right of animals against hunting, right to environment and health 
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information, right to enyironment of prisoners, right to environment of 

mentally ill persons; right to environment of disabled persons, right to 

health of workers, right to rnvironment of other species. One way or the 

. other almost -·an of these rights are already recognized by a variety of 

. legislations or the judiCiary in India. 

Regarding ·recognition of the right to a healthy environment by the 

Ju~iiciary, the Ratlam Municipality Case (Municipal Council ofRatlam Vs 

. Wardhichand AIR 1980 SC 1622) started the deliberE:ttion on the human 

,.,,~ ... ,,,,'righe'in~-'-u1e'"'"p'ollutecf'"envfr6rim.en.r·· 'Tlieii .. ihe ·Daon.·· valley ~a~e (Ru~az 

Litigation & Entitlement Kendra, Dehradoon. Vs State. of U.P. AIR, 1991 
. , 

SC 2216.) rcognised the right of the people to live in healthy environment. 

The Kanpur Tennaries case (M.C. Mehta vs. UOI AIR 1988 SC 1037) is the 

first case where the Supreme Court categorically staled Lhal Lhe life, 

health and ecology have greater importance to the people. In Chetriya 
. . 

Pradushan Mukti Sangarsha Samiti casethe c,ourt established the right of 

the citizens· to file a petition on account of deterioration of quality of life 

. due to environmental degradation. In Subhash Kumar vs State. of Bihar, 

the court explicitly held that clean air and fresh wafer is necessary for 

full enjoyment of life under Article 21. of the constitution. In Virendra 

Gour vs. Stae of Haryana the Supreme Court in distinct terms stated that 
, . , 

right to life with human dignity encompass within its ambit the · 

protection and preservation of environment, ec.ologicai balance free from 

pollution. of air and water, sanitation without which life cah .. not be 

enjoyed. Environmental, ecological, air and water pollution etc. should be 

regarded as amo~nting. to violation of Article 21. · Further,· in Indian 

- Council for Enviro-legal Action vs. ·Union of India (Indian Council of Enviro

legal Action vs. Union of India, it was established· that discharge of toxic 

untreated waste water from chemical industry violates rights under . 

Article 21. 

Regarding remedies against violation of the right, ·it. has been observed 
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that there are basically two remedies available under the parameter of 

law which has already been well recognized and <.!slablish<.!d by the 

. judiciary. (1) Civil Remedies (2).Criminal Remedies. Under the category of 

civil remedies, three kinds of action can be taken - (a) Action under the 

Law of Torts, (b) Writ in the Supreme Court or High Courts, and (c) 

Statutory Compensation under various laws. Under the Category of 

· Cr~minal remedies, two kinds of actions may be taken (a) an action under 

The Code of Criminal Procedure Code 1973 and (b) an action under · 

section 19 of the Environment Act. Among all these available remedies, 

Writ in the Supreme Court or High Courts by way of Public Interest 

· Litigation proved very effective so far and the other modes of remedies are · 

very less used and less effective. Almost all the landmark judgments of 

the Supreme Court and High Courts are the outcome of Public Interest 

Litigations. 

About limitations of the right to environment, almost all international 

environmental principles _are in its negative effect, a limitation on the 

others right to environment. For instance, the principle of sustainable 

development and. the principle of inter-generational equity do not 

guarantee an absolute right to the present generation to unlimited use 

and exploitation of all natural resources. 

Coming to role of the judiciary, particularly the Supreme Court and High 

Courts in safeguarding the environment and emerging the right to 

wholesome environment, it played .the role of ombudsman to enforce the 

·environmental laws in India. It assumed the role of policy maker, law 

giver, monitoring authority and educator to ensure adequate 

environmental justice to the citizens. In the Indian environmental 

jurisprudence, the Supreme Court inducted the· concept of sustainable 

Development, the precautionary principle, the polluter pay principle, the 

strict and absolute liability principle, the exemplary damages principle, 

the pollution fine principle, the trusteeship principle, and the inter

,generational equity principle by declaring them as a part of the law of the 
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land. Seve.ral new judicial tools ·were innovated and· shaped to strengthen 

the above International environmental law principles to protect and 

ensure effectively the epvironmental justice in Iridia. The rule of locus 

standi was. relaXed· arid Public Interest Litigation was . allowed so that 

more and more public spirited citizens can. approach the Court seeking 
. . . . ) 

environmental ju·stice. As a result, more important environmental 

justices were· delivered in Public Interest Litigations. Through Public . 
Interest Litigations the Supreme Court ensured greenbelts, and open 

spaces for maintaining ecological balance, forbade ·stone crushing 

activities :hear residential complex, earmarked a part of the reserved 

forest for the adivasis to ensure the protection of their habitat and means 

of livelihood, compelled the . Municipal Authorities to .. perform their 

·statutory duties, for protecting the health of the communities, compelled 

the industries to set up effluent treatment plants,· directed the 

installation. of air pollution control devices for preventing air pollution, · 

ordered closure of industrial units to save the community from the 

hazards of environmental pollution. In delivering environmental justice 

the court struck a. balance between environment and development. The ... 

Court declared that there can rieither be development at the cost of 

environment nor environment at the cost of development. (Goa Fondation 

vs. Diksha holding Pvt.' Ltd. Thus the Supreme Court has an excellent 

record in the creation of environmental right, and in the jurisprudence of 

environmentalism in India. In some cases the court issued directions to 

fill up the gaps in the existing law, to constitute environ~ental courts, to 

remove garbage and waste and clean towns and cities, reminded the 

statutory authorities to , function effectively in the. spheres allotted to 

them .and of their responsibility to protect the environment. All these 

directions were meant for ensuring a safe arid clean environment along 

with the development and to deal-with such issues at the local level. 

The judiciary in India first tried, slowly and steadily, to entarge the scope 

of the right to life under Article 21 of the constitution by including the 
\ 
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Issues, affecting the environment because it- has a direct effect on the 

- right to life. High Courts were mor~ active; specific arid direct in declaring . 

. the right to environment as included under right to life. Decision. in. 
. . 

Damodara Raois a clear pointer to this effect, where the Andhra Pradesh 

High Court clearly held that the enjoyment of life and its attainments and· 

fulfillment embraces the -protection and preservation of nature's gift 

Without which life can not be enjoyed. . ' 

. About the content ·or the right, the courts ~tarted recogniZing specific 

environmental problems and thus a clear identifica~i.on of the content of 

the right to environment started_ getting judicial recognition. liJ. a clus~er 

of cases it was considered as a right to protection of human health. 

Pollution free air and water in as an aspect of the right got articulated in 

a few others. _From characterizing the right in ·a negative ~ounding 

obligation the courts have come- up with the· imposition of a positive 

obligation upon the state- as to ensure enjoymen-t of the right to fresh, . -

clean and potable water. What the courts -achieved is. that . the 

fundamental right to life iriclud~ different stand~rd of environmental. 
. . 

rights which -are . at once individuai and collective in character~ The -

indiscriminate gra11:ting of license to limestone quarries -'Yhich resulted in 

soil erosion, deforestation w;d silting of river bed, as affecting the right or· 

the people to 11ve in a healthy environmental degradation amounted to 
. . 

the violation of fundamental right to life. The discharge of effluents by a . 

chemical industry even when it was on one's own premise violating the 

right to clean air, water and wholesome environment. An effort of 

Municipal Corpo~ation to convert the land earmarked for a residential 
- < ' -

park into building a housing complex was also held violation of right to 

environment. Thus, the judi~iary in India· took· a leadiilg part in the_ -· 
. ' . 

· .identification and recognition of the contents of the right to environment. 

In the ultimate analysis it is the executive backed by the necessary 

commitments and political will that has to take up the pr1mary 
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responsibility in combating environmental challenges in the country. 

Socio-economic development is indispensable feature of any nation. 

Development is the source of progress in the society. Without effecting 

the ecology and environment,· rio development is possible. Therefore, ·the 

concept of sustainable development· is evolved u·nder which the right to 

development should be. fulfilled so as to achieve environmental needs of . 

· the pre.sent and future generations. India has a · good ·number of 
. ~ . . ·. . 

~nvironmental laws that no other country has so many laws to avert • · 
- . . 

environmental degradation. But law alone cannot ser\re the purpose of. 

restoring a .balance in the environment and preventing environmental. 
- . 

degradation without the true spirit' of impfementatioQ and political wilL A 

. combined_ effort of the legislature; administration and the judiciary CCJ.rt 

bring a development without dis-balancing of the living environmenL 

Particularly in the field of environment the administrative- functioning is 

still unsatisfactory. The Ratlarri-· Municipality decision is one of the· · 

examples of failure and inability of the authorities. In many instances the 

Central Government has not ·positively responded to many -proposals 

made by the Supreme Court in the area of environmental protection. The 

encouraging judicial response by way of PIL came forward for the rescue .· 

of the right to environment under Article 21 of the constitution by giving 

it the status of human right. Thus slowly but steadily the courts enlarged 
. - . . 

- . 

the scope of the right to environment. But mere enlarging or granting ~he· 

right is riot sufficient without proper enforcement. We need both the right 

to environment as well as a good and clean environment in practice. The 

Dehradoon Quarrying case resplved the dichotomy of environment and 

development; Safeguarding the ecosystem the court ordered stopping of 

stone quarrying which caused irreparable damage· to Hills. The survey of 

various cases relating to forest and ecology shows that maintaining a 

balance between forest, ecology and development is not a very easy task · 

as it appears. There is a clash between right to environment and tight to 

development which has· to be harmonized so as to achieve the social 
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good. The Indian judiciary, particularly the Supreme Court and High 
. . . 

Courts has performed this task quite laudably. Moreover, the policy. of 

public participation in forest conserVation and decision making shall 

yield more good result. 

Coming to the question of the right to environment of the Khasi peC?ple in 

the State of Meghalaya, Khasis are indigenous Tribal people who have 

their own tra~itional way of living, culture and tradition. They take out 

their living from forest produces, take shelter from forest. To drive them 

out for- safeguarding forest and wild life and mainta,ining ecological 

balance will infringe their right to livelihood. Some scholars expressed the 

· view that all . aspect~ pertaining to human right and protection of -

environment and ecologiCal balance must be taken into consideration. P. 

Ramireddy vs. State of Andhra Pradesh (AIR 1988 SC 1626) is a typical 

decision where the Supreme Court agreed that the prohibition against;. 

transfer of land in favour of non-tribal in the scheduled .area are 

reasonable attempt and are valid under the constitution. Supreme -

Court's opinion is that iri the absepce of a.- statutory protection, the 
. .-

economically strop.ger non-tribal would take over all available lands and 

wip~ out the very identity of the triba:ls. In Samatha vs. State of Andhra 

Pradesh the Supreme Court made it clear that the tribals have the right 

to social and economic empowerment. As a part of right to development 

to enjoy full freedom, _democracy offered them through the- State · 

~egulateq power of good government the lands in scheduled areas are 

preserved for social and economic empowerment of the tribals. 

The advancement of the relationship between human rights and the. 

environment would enable the incorporation of human rights principles 
' --

within an environmental scope, such as anti-discrimination standards, 

the need for social participation and the protection of vulnerable groups. 

At the same time, the human rights system would be strengthened by th~ 

incorporation of environmental coricerris, enabling the expansion of the 
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scope of human rights protection and generation of concrete ·solutions for 

cases of abuses. Of course, one of the most important co~sequences is to 
. . 

. provide -victims of environmental degradation the possibility to access to 

justice. Given the occasional ·haplessness suffered · by · victims of 

environmental degradation, linking human· rights and the environment 

brings such victims closer to the mechanisms of protection that are 

provided for byhuman rights law·. 

-It is apparent that right to environment and human rights are linked with 

each other. As we recognize the serious impact of a polluted environment 

on human health and . well being, we are better placed . to a~just our 

policies and cultural practices to refle~t our enhanced understanding. As 

. a result, we should be able to protect human rights and dignity within its 

broader socio-economic and cultural context by drawing from and· · 

contributing to those who are actively engaged in the environmental and 

public health arenas. This should also facilitate those who are working in . 

the environment and conservation fields to develop a better working 

relationship with those in the human rights arena. This will eventually 

lead to the articulation of a more integrated approach to dealin~ with 

socio-economic and environmental problems, . encouraging the 

development of a sustainable model for the preservation of biological 

resources and natural ecosystems, for the use and enjoyment of both 

present and future generations. 

Regarding right· of forest dwellers, exploitation of forest resource for 

industrial growth and progress can not be ruled out which has long term · 

adverse effect on ecology climate, and national economy. At the same 

time for industrial growth and improved living f~cilities there is a grea:t 

demand for electricity. Therefore, a scheme for generating electricity is of·. 

'national importance and it cannot be deferred. But still the rights of the 

traditional forest dwellers cannot be ignored. In the second Banawasi · · 

Sewa Ashram case, the court imposed more responsibility on the NTPC to 
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find out alternative plots for resettlement and rehabilitation of displaced 
- -·. . . 

forest dwellers and to provide facilities of roads, water supply, health care 

and electricity. Tribal people- have also right over minor forest. In 

Fatesang Gimba Vasava Vs. State of Gujrat it was held that the tribals 

have the rights· to depend on forest which is the only source of their · 

livelihood. Thus the tribalhave fundamental right to social and economic 

-empowerment. -As a part of right to development, democracy offered to· . . - -

_ them through the State regU.lates power of good Government that the 

lands in scheduled areas are preserved for social econ-omic empowerment 

of the trials. But they do not have unrestricted right to access to all 

forest- produce. Their rights will be subjected -to conditions imposed by 

regulations framed by state. They may not have more rights th.an those 

they had before the formal legal system became applicable. 

The working of the present environmental legislations is not satisfactory. 

Though India enacted various specialized legislations on almost every 
- . 

field of environment but their proper implementation i~ in a state of poor 

and ineffective- nature. The regulatory power granted to the Pollution 

Control Boards is most po-tent weapon in the control of pollution bUt due 

to variou,s relevant fact~rs these powers are not properly being exercised. 

A close reading of the -provisions of the Water Act reveals tbat the 

functions allotted to the Boards are of investigating, advisory, deliberative 

and research oriented nature. The expressions 'pla.n' .'advice' 'collect 

. information' 'participate in· investigation and research' 'inspect' 'lay down 

standard' 'evolve methods of treatment' 'advice government' and

'establish _a laboratory' etc are us.ed. The powers of the State Board 

inciudes construction, modification, alteration, and extension order of a 
-' 

disposal system along with remedial measures necessary to prevent, 

control, or abate pollution. Till the amendment in· 1988 the Board could 

not exercise coercive power, except in emergency but the amendment 

empowered the Board to give direction_ for closure of any industry, 
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operation or process, which added dynamism and vigor in the fu:n,ctioning 

of the· Board. 

It is doubtful that the Board can take a decision against the Government 

independently and effectively because the chairman and the members o~ 

the. Board are political appointees of the Government. The government 

has complete control over the nominees having the power of removal from 

the office or to disqualify, or even supersede the Board. Moreover, in the 

composition of the ·Board, expertise. and experience necessary for 

environmental decision making are lacking because it is over shadowed. 

by representation of interest. These lacunae made the Board weak. . 

. Thus, India adopted a number of regulatory mechanisms to protect and 

preserve its natural resources.· The legislature enacted sufficient laws for 

regulating every aspect of environment with effective implementation. The 

environmental agencies have vast powers but they are reluctant to use 

their powers and bring the environmental violators under law .. The 

judiciary assumed the role of public educator, administrator and policy 

maker. The legislation and the role of judiciary combined together created 

a formal regulatory mechanism with the agencies like The Boards,. state 

. agencies and forest officers and a non-formal, citizens and court driven 

implementing mechanism. The-environment Act 1986 ~:tnd the rules there 

under regulated the unregulated fields like noise, coastal development, 

hazardous waste, transportation of toxic chemicals·. and· environment 

'impact assessment. The substantive law and the jurisprudence of 

environment in India is sound but the penalties for violation of 

environmental law are weak. The court seldom considered the penalties 

prescribed in the Environment (Protection) Act 19,86 or in the Air Act or 

in the ·water Act and that trend of the court reduced down the rigors of 

these Acts. 

-The recent regulatory regime is characterized by strengthening the 

enforcing agencies with enormous administrative powers to ensure, 
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compliance. Now the Board may direct to shut down the offending factory 

or to withdraw water or power supply. Previously the Board could take 

·an action against the polluter through the intervention of the court but 

now the board can take direct action against the polluter. Now an 

aggrieved polluter can initiate a court action by challenging the order of 

the B?ard. Under the Environment Impact Assessment Regulation 1994, 

the Union Ministry of Environment and forest is responsible for . . 

evaluating Environment Assessment reports submitted by the proposers. 

For large projects, a review committee of experts carries out review. A 

National Coastal Management Authority and corresponding state level 

agencies have also been established by the Union Government. The 

budget and the staff of the Central and State Pollution Control Board 

have also been increased in the last decade. As a result, there is some 

improvement in enforcement of the environmental legislations in some of 

the states and union territories. 

Prevention is better than cure. The main objective of Environment Impact 

Assessment is to analyse the effect of a project in order to protect human 

health or to contribute by means of a better environment to the quality of 

life, or to ensure maintenance of the diversity of the species and to 

maintain the reproductive capacity of the ecosystem as a basic resource 

of life. Before implementing any project, the consequences by way of 

environmental changes must be examined; conflicting social values must 

be . balanced, and potential dangers should be avoided. The best 

environmental policy is to avoid adverse effect rather than subsequent 

cure. In the United State of America, the National Environmental Policy 

Act 1985 requires an environment impact assessment for major Federal 

Action having a significant impact on the human environment. The New 
. . . 

Delhi declaration, April 2-3, 1997 on Agenda-21 addressed the fact that 

poverty and direct dependence on natural resources· are the main 

contributing factors to environmental deterioration in the SAARC region 
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which has low levels of industrialization, ill·· health, illiteracy, 

.malnutrition, inadequate housing arid insufficient infrastructure service 

· facilities. Some of the· major decisions . adopted in this meeting are to 

increase regional co-operation to promote effective action on the Common 

SAARC Position. Some of the -issues seeking regional/global support 

inClude: establishing effective environment managem,ent infrastructure, 

. developing common framework/ approach and working out impl~mental· . . . -

proposals. on bio-diversity, drafting of an understanding in trans-
. . 

boundary movement of hazardous chemical/ nuClear wastes in member 
- . . .- . . 

countries and promoting regional camps, activities and program of school · . 

childr~n 1n creating awareness in environment 

Health as a basic human right which should be viewecf: holistiCally and its 

positive aspect, that is, wellbeing should be acknowledged which would. 

lead to achievement of a socially a.rld economically productive life. The 

. ·right to equality encompasses within ·itselfthe right of a poor patient to 

get adequate treatment arid medicines from the State irrespective of their 

costs. The citizens have a right to quality health care, treatment and 

medication regardless of race, religion,· social status and ability to pay. 

·The duties of· the State and Municipal authorities can be . enforced 
. . 

through the Cou~ts whenever a breach occurs. It is ·in the enforcement of 

these obligations of the State and local authorities that the. Courts can 
.• 

play an effective role in safeguarding the rights of the citizens to prevent 

and cure diseases. The standards of cleanliness a nd hygiene in public 

hospitals leave greatly to be desired. The maintenance of sterile aseptic . 

conditions in hospitals to prevent cross:-infections should be ordinary, 

routine and minimal incidents of maintenance of ,hospitals. Purity of the 

drugs and medicines intended for man-use would have. to be ensured. by 

prior tests and inspection. However, "owing to a general air of cynical 

irreverence towards values that has, unfortunately developed and to the 

mood of complacence with the continuing deterioration of standards, the 
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very concept of standards and the imperatives of their observations tend 

to be impaired", ·lamented the Apex Court. The remedy ·lies in the 

awareness and enforcement of the Health rights of the citizens through 

Courts, but it easily lies in the cure of improper and corrupt approaches 

in· the seemingly healthy ones whose obligation is to provide for adequate 

health care. 

The first major· international response to environmental degradation 

came in 1972 with the UN conference on the Human Environment in 

Stockholm, Sweden. The major achievements of this conference were to 

address global environmental issues and the establishment of United 

·Nations 'Environment Program (UNEP) to deal with major environmental. 

issues worldwide. After 20 years of this conference,· it was further 

stressed that the continuing deterioration of the state of the environment 

and the_· serious degradation of the global life support system, if allowed 

to continue, .could disrupt the global ecological balance, jeopardize the 

' life sustaining qualities of the earth and lead to~ catastrophe. 'Two major 

conflicting views emerged for ·such a catastrophe at global fora. One camp 
' . ' 

says that poverty causes_ environmental destruction and that a crash 

program to bring western development to poor nations is the best way to 
. . . . . . 

save us all. Whereas another, a more radical camp says western style 

developJ?ent is the main problem. Both developing and developed 

countries, however, came· to the common conclusion that hopes for 

sustained economic growth can be fulfilled only if the environment is 

considered as a major factor. As a matter of fact, the Stockholm 

' conference focused principally on environmental issues where as the 

44th UN General Assembly decided to convene the UN Conference on 

Envirqnment and-. Development .(UNCED) in 1992 at Brazil, with 

. particular emphasis on environmentally sound development, 

international trade and third world debt. This Earth Summit was in fact 

the biggest global. forum to device strategies/measures to halt/reverse 
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the effect of environmental degradation by promoting sustainable and 

environmentally sound development throughout the world. 

In brief, the General Assembly resolution 44/228 specified nine major 

environmental issues (areas) in maintaining the quality of the earth 

environment and especially in achieving environmentally sound and 

sustainable development m all countries. The major environmental 

coricerns are: 

a) Protection and management of land resources by inter alia, combating 

deforestation, desertification and drought; 

b) Conservation of biological diversity; 

c) Protection of the quality and supply of freshwater resources; 

_d) Envirqnmentally sound management of biotechnology; 

e) Environmentally sound management of wastes, particularly hazardous 

wastes and o~ toxic chemicals, as well as prevention of illegal 

int~rnational traffic in toxic and dangerous products and wastes; 

f) Protection of atmosphere -by combating climate change, depletion of 

ozone layer and trans-boundary air pollution; 

g) Protection of the oceans and supply, including enclosed and seml

enclosed seas and of coastal areas and the protection, rational use 

and development of their living resources; 

h) Protection of human health conditions and improvement of the quality 

of life; 

i) Improvement of the living and working environment of the poor m 

urban slums an_d rural areas. 
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In v1ew of the above discourses, we conclude that the right to 

environment is emerging as a Fundamental Right under the constitution. 

It has been considered to be a part of the right to life and personal liberty 

under Article. 21 of the constitution. Some of the important aspects are 

covered under Article 19 as well. However, like other Fundamental 

Rights, right to environment is subject to limitations. The constitutional 

·trend of right to· environment may create confusion and uncertainty. In· . . 

_order to remove difficulty and uncertainty, it is pointed out that right to 

environment with its parameters and grounds of restrictions should be 

separately incorporated in Part III of the constitution by appropriate 

constitutional amertdments. For effective protection of this right it is 

suggested that either a new clause may be inserted under Article 19 viz. 

Article 19(1) (h) or an independent Article after Article 21(A) viz Article 

.21(B). The amendment may be as follows: "the right to environment in 

relation to water, air, land, ecology, forest and domestic." 

The amendment should, in case of Article 19, also provide for reasonable 

restriction;:; tinder Article 19 (7) or under an independent Article as the 

case may be in th~ following words: "nothing in the above clause/ Article 

shall affect the operation of any law or prevent the state from making any 

law in so far as such law imposes reasonable restrictions on the exercise 

of the right conferred by the said clause/ Article either in the interest of 

the general public or security of the state." The term "interest of the 

gener~l public" here means public health, morality, or prevention of 

·crime. The state may be able to impose restrictions on the above

mentioned grounds. At the same time reasonableness of restrictions shall 

be subject to judicial review. In a welfare state like India it is important to 

strike a balance between the individual liberty and the social control. The 

proposed amendment would be adequate to protect the individual's right 

to environment and provide for state regulation subject to judicial review. 

The proposed amendment should also provide for inclusion of 

'environmental protection' as a specific entry in the concurrent list. 
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Indian Journal of Forestry . 

. All India Reporters. (Journal) 

Supreme Court Cases. 

Gauhati Law Reporters. 

Gauhati Law Times; 

Criminal Law Journal. 

Legal News and Views 

Cochin University Law Review. 

Journal of Social Issues 

Supreme Court Journal 

University news and ·views. 

Journal of Indian Law Institute 

Reports 

Government of India, Ministry of Environment and Forest Policy 1988. 

Government of India, Ministry of environment and Forest National Water 

Policy 1987. 

The Law Commission of India 186th report 'Proposal to Constitute 

Environmental Courts. 

World Commission on Environment and Development, 'our Common 

Future' 1987. 

AIR Manual vol 25 5th ed. 1989. 
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Armin Rosencranz et al (Ed), 'Environmental Law .and Policy in India' 

1991 Tripati Bombay. 

P. M. Bakshi, Environmental (Protection) Act 1986, ( 1986) ILl New Delhi . 

. ILl, Environmental Protection Act: An Agenda for implementation 1987 

Tripati, Bombay. 

Conventions:-

Stockholm Declaration on Human Environment 1972. 

Rio Declaration on Environment and Development 1992. 

United Nations Convention on Biological Diversity 1992. 

United Nations Declaration on the Right to Development 1986. 

Universal Declaration of Human Right, 1948. 

World Heritage Convention 1972. 
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