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ABSTRACT

The newly enacted Competition Act of India markshéft in the Indian Economic
Policy from prevention of monopoly to the promotimi competition in its
behaviour in the domestic market. The Indian econdmas been one of the
strongest performers in the world. With our counprpgressing technologically,
politically and socially, new laws and policies hadbe enacted and the old ones to
be replaced with better provisions, as competitieecame a driving force in the
country. This research paper deals with the ewvarlutif Competition Act, how it
came it into force with the Monopolies and ResirtTrade Practices Act, 1969
(MRTP) being replaced by Competition Act. The Cotitfmn Act, 2002 keeps in
view of the economic development of the country; flioe establishment of a
Commission to prevent practices having adverseceffe competition, to promote
and sustain fair competition in the market and em$teedom of trade. The Indian
economy had always remained subject to controls r@gtilations for several
decades such as Industrial licensing, Foreign egacontrol on foreign
investment, quantitative restrictions on impormanistered prices and control on
capital issues. The domestic industry was thuslatsd from competition. The
scenario completely changed with the onset of tagodal Economic Policy, 1991
in the country. With this the need for liberalisatiprocesses were recognised and
the need for a quasi judicial authority was feltdahence The Competition
Commission of India was formed (herein referredC&3). The CCI ensures that
free and fair competition is maintained in the neaily keeping a regular check on
companies and other business enterprises. Tharfaurissues that the Competition
Act, 2002 deals are Anti Competitive Agreements,ugd of Dominance,
Combinations and Regulations & Competition AdvocaElgese four major issues
are dealt with in great length in this researchepaand include case laws where
required.

Introduction

Competition etymologically comes from a Latin wd@ompetitio”
which means rivalry. Oxford dictionary defines Catipon as
“The activity or condition of striving to gain orimvsomething
by defeating or establishing superiority over agtier

Competition is a market situation in which everysimess entity
tries to achieve a patrticular position to make bigprofits and better sales.
However, this isn’'t enough for achieving the objext and goals of the
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economy as a whole. Welfare and Economic Objecthesild be taken into
consideration for an Utopian society.

After Independence, India followed the strategy pianned
economic development which means that the Goverhimgposed controls
over entry and exit in the market. Plant and firime svere subject to the
statutory limitations, imports & exports, foreigmvestment etc. were
restricted. In other words, the market was paytialominated by the
government. In this system there was little plamettie Competition policy
But, in 1991 the National Economic Policy was idinoed in which the
regulation of market became a necessity in the@ognThe economy was
open to competition from within the country andnfré\broad. There had to
be an effective system implemented.

Ensuring a smooth and effective society, havindasnsd fair and
healthy competition in the market, a mechanism wadspted that would
deal with the arising market complexities in a faranner. Hence,
Competition Act, 2002 was enforced.

Competition Law enacted seeks to maintain effectime healthy
competition in the market and to ensure that noragulatory practices take
place.

Talking about India’'s fair trade watchdog the&Competition
Commission of Indid’ (herein referred as CCI) is one such body whih i
responsible for enforcing the Competition Act 2@bgughout the country
to prevent activities like Anti Competitive Agreente, Abuse of
Dominance, Combinations, Competitive Advocacy etc.

The Competition Act, 2002 provides keeping in vieaonomic
development of the country for Competition, to poden and sustain
Competition in the market, to protect the interedtshe consumers and to
ensure freedom of trade carried on by other pggitis in the market in
India and for maters connected therewith or indigletheretc’

However, the first Indian Competition Act was emrakcin 1969 and

was christened as the Monopolies and Restrictiagld Practices Act, 1969
(herein referred as the MRTP Act). The genesihefMIRTP Act 1969 is

traceable to Articles 38 & 39 of the Constitutiohlndia. The Directive

Principles of State Policy in those articles lagsvd inter alia that the State
shall strive to promote the welfare of the peoplesbcuring and protecting
as effectively as it may, a social order in whicfstite- Social, Economic
and Political- shall inform all the Institutions die National life and the
State shall, in particular, direct its policy towarsecuring-
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1. That the ownership and control of material resosircd the
community are so disturbed as best to subserveatimenon good.

2. That the operation of the economic system doesresilt in the
concentration of wealth and means of productionh® common
detriment’

However, MRTP Act was all teeth and no bite. liddito fulfill
various objectives of the Act. The MRTP Act onlyaftewith Monopoly,
Restrictive Trade Practices & Unfair Trade Praatieehich was not just
enough to deal with other issues cropping up. Therg a tremendous need
felt to widen the scope of MRTP Act because it arlyated space for few
aspects and did not include issues like Abusing iDante which is the
current hyped legal issue these days, Anti CompetitAgreements,
Competition Advocacy etc.

Hence, the MRTP Act was an incomplete Act and om th
recommendation of Raghavan Committee which was titotexl by the
Central Government was dissolved and Competitioty 2802 came into
force.

Major Areas in Focus

Chapter 1l (PROHIBITION OF CERTAIN AGREEMENTS, ABUS
OF DOMINANT POSITION AND REGULATION OF COMBINATION$
of the Competition Act, 2002 deals with:

A. Anti-Competitive Agreements (Section 3)
B. Abuse of Dominant Position (Section 4)
C. Combinations Regulations (Section 5 & 6)
D. Competition Advocacy (Section 49)

These are the four main issues included in the @titign Act,
2002 and are dealt by the CCI.

(A) Anti-Competitive Agreements:

This statement of Adam Smith makes it abungiasiddar for a need
to have a proper regulatory mechanism for prevantib anti-competitive
agreements which not only affect the market econolegding to
monopolistic approach but also victimizes the comsts and thereby cause
harm to the entire economy creating hindrance & dbmpetition in the
market.

* Supra



Anti-Competitive Agreements are those agreemeimich cause or
are likely to cause appreciable adverse effectampetition in markets in
India. They are void agreements while some Anti-@etitive Agreements
are presumed to cause appreciable adverse effédbmpetition. Others are
to be proved so by Rule of Reason. The provisidrie Competition Act
relating to anti-competitive agreements were rediton 20th May, 2009.

It is provided under Section 3(1) of Competitié\ct that no
enterprise or Association of enterprises or pexmoAssociation of persons
shall enter into any agreement in respect of pribolucsupply, distribution,
storage, acquisition or control of goods or pransiof services which
causes or is likely to cause an appreciable adedfset on Competition.

Section 3(2) further declares that any ComipetihAgreement within
the meaning of sub-section 3(1) shall be void. Writie law, the whole
agreement is construed as void, if it contains Auimpetitive clauses
having appreciable adverse effect on competition.

Section 3(3) provides that following kinds of agments entered
into between enterprises or association of entprior persons or
association of persons or person or enterpriseractipe carried on or
decision taken by any association of enterpriseassociation of persons
including carteld engaged in identical or similar goods or serviegsch
shall be presumed to have an appreciable advefieset eh the competition
and the onus to prove otherwise lies on the defeinda

1. Directly or Indirectly determines purchase or gaiees;

2. Limits or controls production, supply, markets, heical
development, investment or provision of services;

3. Shares the market or source of production or pi@visf services
by way of allocation of geographical area of maxketype or goods
or services or number of customers in the marketry other
similar way; and

4. Directly or Indirectly results in bid riggifigr collusive bidding;

Efficiency enhancing joint ventures entered intoplayties engaged
in Identical or similar goods or services, shalt be presumed to have
appreciable adverse effect on Competition but jddgerule of reason.

Bid rigging takes place when bidders collude anépkéhe bid
amount at a pre-determined level. Such pre detatiom is by way of

® Section 2(c) of Competition Act, 2002
® Any Agreement between enterprise or persons whashthe effect of eliminating or

reducing competition for bids or adversely affegtior manipulating the process of
bidding.



intentional manipulation by the members of the lrigdgroup. Bidders
could be actual or potential ones, but they collacie act in concert.

Bidding as a practice is intended to enable theyement of goods
and services on the most favourable terms and tonslibut the objective
of securing the most favourable prices and congitimay be negated if the
prospective bidders collude or act in concert. Szallusive bidding or bid
rigging contravenes the very purpose of invitingdiers and is inherently
anti competitive.

Section 3(4) provides that any agreement amongsrm@ises or
persons at different stages or levels of the pridalucchain in different
markets in respect of production, supply, distiifmt storage, sale or price
of or trade in goods or provision of services, liilhg-

1. Tie in agreement- It includes any agreement rengiiai purchaser of
goods, as a condition of such purchase, to purchasge other
good.

2. Exclusive supply agreement- It includes any agregmestricting in
any manner from acquiring or otherwise dealingng goods other
than those of the seller or any other person.

3. Exclusive distribution agreement- It includes agyegment to limit,
respect or withhold to output or supply of any good allocate any
area or market for the disposal or the sale of good

4. Refusal to deal- It includes any agreement, whigstricts, or is
likely to restrict, by any method the person orssks of persons to
whom goods are sold or from whom goods are brought.

5. Resale price maintenance- It includes any agreetoeséll goods
on condition that the prices to be charged on eglsglthe purchaser
shall be the price stipulated by the seller unless clearly stated
that the price lower than those prices may be @tharg

shall be an agreement in contravention of sub@ecfi) if such agreement
causes or is likely to cause an appreciable adwdfeet on competition in
India.

However, Section 3 does not restrict the right oy @erson to
restrain any infringement of or to impose reasomaioinditions, as may be
necessary for protecting any of his rights whiclvehdbeen or may be
conferred upon him under-

a. The Copyright Act, 1957,
b. The Designs Act, 2000;
c. The Patents Act, 1970;



d. The Trade and Merchandise Marks Act, 1958;

e. The Geographical Indication of Goods (Registragad Protection)
Act 1999;

f.  The Semi- conductor Integrated Circuits Layout-DesiAct 2000.

Apart from that, the Act does not restrict any parsight to export
from India goods under an agreement which requiies to exclusively
supply, distribute or control goods or provision s#rvices for fulfilling
export contracts. The exclusion of export businiesin view of ‘effect
theory’, and doctrine of “relevant market”.

(B) Abuse of Dominant Position:

The Competition laws all over the world are prirhaconcerned
with the exercise of market power and its abuser&sging market power
by enterprises comprises as acting in a dominasitipp and having
monopoly power. The Competition Act, 2002 also aimspreventing
enterprises to act as dominant in their countriesl anaintain fair
competition between the firms. The CCI does notridsa business
enterprise to hold a dominant position. What is¢rieted is the abuse of such
market power which would have a detrimental eftecthe consumers.

Dominance - The Act defines dominant position in terms gbasition of
strength enjoyed by an enterprise in the relevaatket in India, which
enables it to:

1. Operate independently of the competitive forcesvaahimg in the
relevant market, or

2. Affect its competitors or consumers or the relevararket in its
favour.

It is the ability of the enterprise to act indepenitly of the market
forces that determines dominant position.

Abuse of dominance An abuse occurs when a business enterprise aats in
dominant position in the relevant market. Abusdahinance restricts fair
competition between firms, exploits consumers aa#an it difficult for

other companies to compete with them. Abuse of damge includes:

1. Imposing unfair conditions or price

2. Predatory pricing

3. Limiting production/market or technical development
4. Creating barriers to entry



5. Applying dissimilar conditions to similar transamts
6. Denying market access

7. Using dominant position in one market to gain adzges in
another market.

Abuse as specified in the act fall into two broatkgories:
1. Exploitative — such as excessive pricing
2. Exclusionary — such as denial of market access

Determining abuse of dominance of an enterprise fige requisite
to enquire into abuse. The criteria of 25% marketrs as it existed in the
MRTP Act do not exist anymore. The Competition Awndates the CCI to
look into a host of factors which gives rise to tiplé issues in deciding
dominance. Abuse of dominance bears upon unilateedlaviour of
dominant enterprise.

In order to know, that a particular group is abgsitominance, it
involves a three stage process:

1. Determination of relevant market which is based Relevant
Market/ Geographic market

The relevant market means “the market that magldiermined by
the Commission with reference to the relevant pcoduarket or the
relevant geographic market or with reference td lhoe markets”

The relevant product market is defined in termsuifstitutability ®

Relevant geographic market is defined in terms‘tbé area in
which the conditions of competition for supply obagls or
provision of services or demand of goods or sesvim@ distinctly
homogeneous and can be distinguished from the tonsli
prevailing in the neighbouring areds.

Determination of dominance in that relevant market
Determination of an abuse of the dominant position

Dominance of an enterprise is to be judged bydser to operate
independently of competitive forces or to affest dompetitors or
consumers in its favour. Thus, an enterprise wishare of less than
25% of the market could also possibly be determinedbe
dominant.

" Section 2 (r) of Competition Act, 2002
8 Section 2 (t) of Competition Act, 2002
® Section 2 (s) of Competition Act, 2002
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In case, an enterprise is held by CCI to have ebits dominant
position, there will be penalties that shall be asgd. It can impose a
penalty of not more than 10% of the turnover of #merprise. Also, the
CCI would have the power to direct the enterprisdisclose information to
its competitors.

In exercise of powers vested under section 19hef Act, the
Commission may inquire into any alleged contraventf section 4 (1) of
the Act that proscribes abuse of dominance. Sed#(4) gives a detailed
list of factors that the Commission shall considdiile inquiring into any
allegation of abuse of dominance. Some of thedermare market share of
the enterprise, size and resources of the entermize and importance of
the competitors, dependence of consumers, entryielmr and social
obligations and costs in the relevant geographit product market. The
Commission, on being satisfied that there exigisiaa facie case of abuse
of dominance, shall direct the Director Generataase an investigation and
furnish a report. The Commission has the powersedem a Civil Court
under the Code of Civil Procedure in respect oftenatlike summoning or
enforcing attendance of any person and examining dn oath, requiring
discovery and production of documents and receiewigence on affidavit.
The Director General, for the purpose of carryingiavestigation, is vested
with powers of civil court besides powers to cortdsearch and seizure®

There have been many cases of Abuse of Domirthatéave been
dealt by the CCI and other countries Competitiows.aSome of them are
mentioned hereunder:

1. Belaire Owner’'s Association v. DLF Limited and Huda
Informant; Belaire Owners Association
Opposite Party: DLF Ltd and Huda

Contentions of the Informant:

The Informant (Belaire Owners Association) codtsh that DLF
had abused its dominant position and inflicted sdvenfair and arbitrary
terms of contract on the apartment allottes.

Each of the five multi storied buildings was tagmally have 19
floors each with a total of 368 apartments. Howgigaoring the fact, that
this was the basis that the allottess booked flads, DLF constructed 29
floors in each building.

1% http://www.cci.gov.in/May2011/Advocacy/AOD. pdf
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DLF had conferred on itself the exclusive rightréject and refuse
to execute any Apartment Buyers Agreement with@stganing any reason
for doing so. It could further carry out changegha layout plan for which
the consent of the allottee shall not be a negessit

In case of failure by the DLF to deliver possessithe allottee is
obligated to give a notice to terminate the agregnieLF is not bound to
refund the money.

Between the date of booking and the date of di@tuhe allottee
had paid amounts to the tune of Rs 85 lakh witkootviedge of the unfair
terms and conditions that would be included.

DLF had reserved unilaterally the right to createy lien or
mortgage to raise finances.

Contentions of the Opposite Party:

DLF contended at length that it is not a dominglatyer in the
relevant market. It pointed out that there existnynaompetitors in the
market and there is also stiff competition. Thegoatontended that the
conditions included in the agreement are ‘usualctimes’ adopted by
builders and are part of Industry Practice.

Order:

The CCI observed that while assessing dominasttipn of an
enterprise, the sole factor is not only the madketre of the enterprise but
also a host of other factors were to been whichvaetioned under Section
19(4) of Competition Act, 2002. It finally came tioe conclusion that DLF
is dominant in the market of Gurgaon. The CCI inguba penalty of 630
crores for abusing its dominant position in theevaht market of Gurgaon
by imposing unfair conditions in its agreement witie flat buyers. DLF
was ordered to ‘cease and desist’ from imposingh suareasonable
conditions with buyers in Gurgaon and such conagiovithin 3 months
from the date of receipt of the ord&r.

2. DLF Park Residents v. DLF Ltd"% In this case, while the agreement
had been made on one premise of building 19 flaorsach tower, DLF
subsequently scrapped the project and started roctiey a hew project
with 29 floors in each tower without informing thmuyers. This led to
unreasonable delay in the completion of the profsitice the contravention

' http://www.cci.gov.in/May2011/OrderOfCommission/DLFM@irder110811.pdf
2 Case no. 18 of 2010



committed by DLF in this case was similar to thatBelaire Owners’
Association v. DLF and hence no separate penalsyimposed on DLF.

3. M/s Magnolia Flat Owners Association & Others. v. Ms. DLF
Universal Limited & Others: In this case, after the payment of 90 percent
of the sale consideration by the buyers, DLF wambechange the building
plan thereby increasing the number of floors. Tiee@ment also contained
various one-sided clauses. DLF was ordered to ceaske desist from
imposing such unfair conditions and to suitably Modhe terms of the
agreement within three months.

4. Google faces India probe (May 14, 2014):The Competition

Commission of India has ordered a fresh probe ag#&ioogle for alleged
abuse of its dominant position in the online seadhertising space. The
order came on a complaint by Vishal Gupta agairsbgle incorporated.
The Adword programme, which allows Google to se#lywords to

advertisers and display them in the form of shda anline, is a big money
spinner for the company. The Commission came to dbeision that

Google’s practices prima facie stem to a large eled@rom its undisputable
dominance in the online search market.

5. Turkey punishes Diageo over alcohol abuse dominanc&he Turkish
Competition Authority has fined UK alcoholic bevgeacompany Diageo
41.5 million lira for abusing its dominance in timarket for raki.

6. ACCC takes action against Pfizer Australia for allged anti-
competitive conduct: The Australian Competition and Consumer
Commission has instituted proceedings in the Fédeoarrt of Australia
against Pfizer Australia Private Limited for alledgabuse of market power
and exclusive dealing in relation to its supplyatdrvastatin to pharmacies
in contravention of the Competition and Consumerr 20:10.

7. Poland fines national health fund for abuse of donmance Poland’s
Office of Competition and Consumer Protection (URKihas fined the
National Health Fund in two parallel decisions tbscriminating against
smaller companies trying to enter the market.

(C) Combinations Regulations (Section 5 & 6)

Combination under the act means acquisition oftro shares,
voting rights or assets, acquisition of controlebperson over an enterprise
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where such person has direct or indirect control over another enterprise
engaged in competing businesses, and mergers and amalgamations between
or amongst enterprises when the combining parties exceed the thresholds set
in the Act. The thresholds are set in the Act in terms of assets or turnover in
India and outside India. Entering into a combination which causes or is
likely to cause an appreciable adverse effect on competition within the
relevant market in India is prohibited and such combination shall be void.

Section 6(2) envisages that any person or enterprise, who or which
proposes to enter into any combination, shall give notice to the Commission
disclosing details of the proposed combination. Such information should be
submitted in 30 days of-

a. Approval of the proposal relating to merger or amalgamation,
referred to in Section 5(c), by the board of directors of the enterprise
concerned with such merger or amalgamation, as the case may be;

b. Execution of any agreement or other document for acquisition
referred to in Section 5(a) or acquiring of control referred to in
Section 5(b).

A newly inserted sub section (2A) envisages that no combination
shall come into effect until 210 days have passed from the day of notice or
the Commission has passed orders, whichever is earlier.

The Competition Commission of India (CCIl) has been empowered
to deal with such notice in accordance with provisions of Sections 29, 30
and 31 of the Act. Section 29 prescribes procedure for investigation of
combinations. Section 30 empowers the Commission to determine whether
the disclosure made to it under Section 6(2) is correct and whether the
combination has, or is likely to have an appreciable effect on the
competition. Section 31 provides that the Commission may allow the
combination if it will not have any appreciable adverse effect on competition
or pass an order that the combination shall not take effect, if in its opinion,
such a combination has or is likely to have an appreciable adverse effect on
competition.

The provisions of Section 6 do not apply to share subscription or
financing facility or any acquisition, by a public financial institution, foreign
institutional investor, bank or venture capital fund, pursuant to any covenant
or a loan agreement or investment agreement.

Under Section 6(5) the public financial institution, foreign
institutional investor, bank or venture capital fund, are required to file in
prescribed form, details of the control, the circumstances for exercise of
such control and the consequences of default arising out of loan agreement
or investment agreement within seven days from the date of such acquisition
or entering into such agreement, as the case may be.
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It is noted that under the law combinations areyomgulated
whereas anti competitive agreements and abusenahdace are prohibited.

Thresholds for Combinations under the Act:

India is one of the fastest growing economies i@ World. The
growth process is driven both by organic and inoigé&hrough the mergers
and acquisition route) growth of enterprises. Itnigither feasible nor
advisable to review all the mergers and acquisstidinis natural to presume
that in the case of small size combinations thardess likelihood of
appreciable adverse effect on competition in marketndia.

(D) Competition Advocacy:

Under Section 49, the Central/State Government segk the
opinion of the CCI on the possible effects of tlidiqy on competition or
any other matter. Section 49 envisages that wbiladlating a policy on the
competition, the Government may make a referenceadCommission for
its opinion on possible effect of such a policy the competition, or any
other matter.

On receipt of such a reference, the Commissionl,sgale its
opinion on it to the Central Government/State Gorent, within 60 days
of making such a reference and the latter may ftatauhe policy as it
deems fit. The role of the Commission is advisargl ¢he opinion given by
the Commission shall not be binding upon the Cétiae Government in
formulating such a policy. The Commission is alsopewered to make
suitable measures for the:

1. Promotion of competition advocacy;
2. Creating awareness about the competition; and

3. Imparting training about competition issues.

Examples of Competition Advocacy:

1. Department of Posts — Indian Post Office (Amendnhb#ht2006) —
monopoly of letter mail, USO fee, new regulatoc, et

2. Department of Shipping- Shipping Conferences- ftdixing; and
Shipping Trade Practices Bill, 2005.

3. Department of Telecom and TRAI- number portabilispectrum
allocation, additional merger regulation, open ascéo telecom
infrastructure.
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4. Department of Road, Transport and Highways- Cortipeti
oriented reforms in Passenger Road Transport éteSt

5. Planning Commission- Competition Policy for™lfive year plan
document.

Conclusion

The Competition Act, 2002 has ushered a chandeeiglobal era of
the economy. This new piece of legislation playsignificant role in
shaping the country’s growth and there has beearadmm shift to the
business environment in India. The Act is comprehe&n enough and
meticulously is carved out to meet the requiremehthe market economy
and is made in consonance with other set of palisieh as liberalized trade
policy, relaxed FDI norms, FEMA regulations etc.eThynchronization
helps in uniformity in the overall competition pnti The Competition Act
is reflective of changing the economic milieu o€ thountry and is well
equipped to promote fair competition and safegudrd interests of
consumers and bring stability in the Indian mark&he Act has made an
impact on the Indian Industry and is also anxichest the advantages to
various sectors arising out of competition showdccplate to consumers and
businesses for a level playing field, redressalirsfjaanti competitive
practices, competitively priced inputs and optimedlization from sale of
assets.
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