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I. Introduction

Till 19™ century, under the traditional enterprise model - the
business landscape was mostly filled with unincorporated business
associations where individual owners were themselves the controllers of the
busines$. But at the turn-around of the “L%entury, registered public
companies emerged with their capability to facilitate large-scale investment
with minimum risk to the investors.

This transformation necessitated the requirement of a special cadre
of corporate managers — separate and distinct from the shareholders in such
large companies, to develop and implement corporate strategy on their
responsibility’ The reasons for separate ownership and management were:

o In large companies with huge number of shareholders, taking
management decisions through the shareholders meeting would
have been extremely cumbersome.

0 Since the company’s capital needs led to a public offering of shares,
there is no guarantee that the shareholder have the necessary
expertise to run large companfes.

This separation became the central issue of the corporate
governance debate, because since the historic development has been one of a
movement from a situation in which shareholders were both investors and
managers, to one where the management became a separate function from
that of investment - naturally the accountability of these corporate managers
towards such shareholders became a matter of cohddemce good
corporate governance focuses on creating lines of accountability on such
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separate management towards various other grouptakéholders who
have long term interest in the compdny.

I1. Meaning and Need of Corporate Governance

Meaning: Although Corporate Governance is being discussighlyh
specifically over the last two decades, yet thgesiibs as old as company
law® Actually, what was earlier referred as ‘Social ReEssibilities of
Business’, has now been labeled as ‘Corporate Ganee’

The most extensively used definition being thatisithe system by
which companies are directed and controlled. thésframework by which
the various stakeholder interests are balanceti®relationships among the
management, Board of Directors, controlling shal@drs, minority
shareholders and other stakeholdétsThe OECD states: "Corporate
governance involves a set of relationships betweencompany’s
management, its board, its shareholders and dthlezl®lders and provides
the structure for setting objectives, determiningans of attaining them and
monitoring performance of the company."

Hence good corporate governance ensures that tmage@ent
meets its obligations towards all its stakeholdeasnely the owners (i.e. the
shareholders), creditors, employees, consumerser@ment and society at
large??

Need:The need for corporate governance arises becduse o
v Separation of management from ownership;
v' Anonymity between the producer and the ultimatesoarers; and

v' Realization that business, being part of the spchets certain social
responsibilities?

The Management of any corporation should begin witie
fundamental reality that their company must produee products viz:

o0 the economic goods and services of the firm; and
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o the social effects on the people involved in thedpction,
distribution and consumption of those goods andices, both
inside the company and in the community in whicbpierates?

A management owes responsibilities towards alledtaklers of the
company in order to ensure that the business snesearious groups
effectively and efficiently?

I11. Developmentsin UK and USA

Development in UKThe sudden concern for the good corporate goveenan
was the result of the appointment of the Cadburgn@itee to reform the
UK listed companies due to successive impacts aidal and recession in
the 1980s and early 1990s in UK.

The Cadbury Committee (1992) on the Financial Asgeof Corporate

Governance The growing concern at the general public distaus large

companies and the lack of confidence in reportgoaats and audit
statements following the collapse of some of tt@rpnent listed companies
in UK prompted the creation of tt@adbury Committee by the London

Stock Exchange, The Financial reporting Council ahé combined

accounting bodies of UK

Under the chairmanship ofSir Adrian Cadbury the
recommendations of the committee, which got publishs theCode of Best
Practicein 1992, were as follows:

v It emphasized the key role of the Board of Direstan the
company’s decision making process, especially ioidileg the
major transactions’

v' The key roles of Managing Director or the Chief &xeve Officer
and Chairman of the Board should never be combineprevent
concentration of power and individual dominatioritie board®

v' The board should have NEDs in sufficient numberpvghall be
independent of the company and play significane rii board
decisions?
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v A committee structure to be set up, whereby subroitiees
consisting of NEDs to be created, to improve theoantability of
the appointment of directors, their remuneratioth andit proces¥.

Although these recommendations were not enforcedlidéng
Rules, yet majority of them were implemented by thendon Stock
Exchange”

The Greenbury Committee (1995) report on Directors’
Remuneration, Report of the Study Groufhe Greenbury Committee
headed bysir Richard Greenburyrecommendedhere should no executive
in the remuneration committee which shall take naitevider economic
scene both inside and outside the company whilmda&xecutive salary
decisions; and there should be higher levels ohrgatlisclosure in the
annual accounts of companies which would facili@teser scrutiny of the
directors’ remuneratioff.

The Hampel Committee (1998) on the Combined Code on
Corporate GovernanceThe Hampe Committee, under the chairmanship
of Sir Ronald Hampel reviewed the earlier reports dfadbury and
Greenbury and after coming up with &inal report in January 1998
further consolidated their implementations in onpes code ildune 1998-
called theCombined Code. *°

The recommendations of the Hampel Committee were:

v' The NEDs should have a leader, which in effect arilate 3 power
bases on the board along-with the Managing Direetod the
Chairman of the compar?.

v Institutional investors or shareholders should et a dialogue
with the companies where required and also considing at the
Annual General Meeting?g.

v The board should maintain a balance of executigenam-executive
directors (minimum 1/8 of NEDs) to prevent individual domination
in board decision&

v The procedure for deciding executive directoriamueeration
including hidden costs to the company should hesprarent and the
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company’'s annual report should contain a statemamt its
remuneration policy?

The Turnbull Committee (1999) on the Internal Cormu
Guidance for Directors on the Combined Codeaded byigel Turnbull,
recommended that Directors should have the primasponsibility for a
system of ‘internal controls’ of the company to lexate and deal with both
financial and non-financial risk8. The UK government introduced
Directors’ Remuneration Reporting Regulations 200&hich requires
directors’ salaries to be put to the shareholdersufi advisory vot#"

Higgs Report (2003) on Independent Review of theleRand
Effectiveness of Non-Executive Directorgifter the collapse of Enron, the
DTI** announced a review of the effectiveness of UK NEDd appointed
Derek Higgsin April 2002, who produced a final report published in
January 2003*

Apart from providing the definition of ‘independa¥, its key
recommendations were as follows:

v" NEDs should constitute minimum half of company’s atub
(excluding Chairman) and they should meet annualtyout the
Chairman or any executivés.

v' The position of the CEO or Managing Director shoukver be
combined®

2 Supranote 27 ap.346
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to Department for Business, Enterprise and Reguld®eform or DBERR
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The Higgs Review set out the following definitioffindependence’

A NED is considered independent when the boardragtes that the director is
independent in character and judgment and there narerelationships or
circumstances which could affect, appear to aftbet,director’'s judgment. Such
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employee of the company; has or had a businestsoredhip with the company;
is being paid by the company other than a diresté€e and certain other
payments; has family ties to the company or its leyges; holds cross-
directorships or has significant links with othéredtors through involvement in
other companies or bodies; represents a signifishateholder; has served on
the board for 10 years.
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v The NEDs should play important role in the companstrategy,
performance; risk management; and executive dir€cto
remuneratiori’

v" A senior independent director should be identifidtb fulfills the
requisite criterion and who shall be the point ohtcact for the
shareholder®

Smith Report (2003) Guidance on Audit Committee$he Smith
Report in 2003 which recommended an auditor of a company himself
should look at whether the company's corporate m@avee structure
provides safeguards to preserve his own indepeed&nc

Both the recommendations from the Higgs and Sm@pdrs led to
modifications in theCombined Code of Corporate Governangeblished in
July 2003 and applied to all companies listed on or afteNdvember
2003°

The UK Corporate Governance Code 201®eing influenced by
the European Commission*Corporate Governance and Company Law
Action Plan” (May 2003)the UK government finally came up withe UK
Corporate Governance Code (hereinafter referred asCode), being
applicable to financial years beginning on or af28r June 2010. The
various provisions of the Code are summed up below:

v' The board shall be collectively responsible forltreg-term success
of the company, and there should be a comprehenditision of
responsibilities between the running of the board the executive
responsibility for the running of the company’s iness’

v' The chairman should be responsible for leadershiheoboard and
guarantying its effectivene$s.

v' The NEDs should be members of the board shall Ha@ower to
constructively challenge the board decisiths.

v' The board and its committees should constantly teptkeeir skills
and knowledgé*
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v' The procedure for the appointment of new directorshe board
should be absolutely formal, strict and transpafent

v' The board must be supplied with all informationeiynto discharge
its duties effectively®

v" The board should make an annual evaluation of itsn o
performance, its committees and individual direstbr

v' The board should present a balanced and underbslaraisessment
of the company’s position and prospects and shmalihtain sound
risk management and internal control systéins.

v' The board shall remain transparent while applying torporate
reporting for maintaining an appropriate relatiapstwith the
company’s auditof’

v Levels of remuneration should be sufficient to &ty retain and
motivate directors of the quality required to rume tcompany
successfully, but a company should avoid payingemitran is
necessary for this purpo%e.

v' The procedure for developing executive remunerafiolicy and
fixing individual directors remuneration packagebowd be
transparent:

v' The board should conduct satisfactory dialogue slidreholders on
the mutual understanding of objectives and shall the AGM to
communicate with investors.

Development in USAAfter the collapses of Enron, WorldCom, Tyco, etc,
the US Sarbanes-Oxley Act was passed in United States3f{July, 2002,
which applies to all US companies and non-US coriggathat required
filing periodic reports with the US Securities aBdchange Commission
(SEC)*> The Act introduced much more extensive reportieguirements
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for UK companies listed on any US Stock Exchangwith registered debt
securities in US?

The US Sarbanes-Oxley Act, 2002 (SOX\tandating strict reforms to
improve financial disclosures from corporations gmevent accounting
fraud, some of the important provisions of which discussed below:

v

SOX increases corporate responsibility; increasesalpies for
corporate wrongdoing; protects the objectivity amtependence of
securities analysts; and increases Securities amxdhaBge
Commission resources éfc.

SOX creates a new board (PCAOB) consisting of fnembers of
whom two will be certified public accountants. Altcounting firms
have to get registered with the board. The boatdmake regular
inspection of firms and report to SEC which will biimately
forwarded to Congres§.

Provides for mandatory rotation of lead audit asrdinating partner
and the partner reviewing audit once every 5 y¥ars.

In each annual and quarterly report, the CEO an® Gkould
certify that the financial information in the repdairly reflects the
exact financial condition, results of operationsd aash flows of the
company>®

The CEO and CFO being responsible for maintainiisglosure
controls and procedures, must evaluate their é@ffsaess of the
disclosure controls and procedures within the 3@stlays revealing
all ‘significant deficiencies’ and ‘material wealgses’ in internal
controls to the auditors and the audit committeeluding any fraud
involved in management.

The CEO and CFO must indicate in the report aboutsignificant
changes in internal controls including correctigéans®®

Any officer or director of an issuer, or any otlperson acting under
the direction thereof, should not act fraudulentty influence,
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Section 101 of SOX, 2002 provides f@ublic Company Accounting Oversight
Board

Section 203 of SOX, 2002 provides faudit Partner Rotation

Section 302 of SOX, 2002 provides fisclosure Controls

Ibid
Ibid

79



coerce, manipulate, or mislead any independentiquabl certified
accountant engaged in the performance of an a@diteofinancial
statements of that issuer for the purpose of remglesuch financial
statements materially misleadiffg.

v Disclosure of all material off-balance sheet itersisould be
compulsory and an SEC is required to study andrtepobetter
understand the extent of usage of such instrumants whether
accounting principles adequately addressed thesmiinents?

v No issuer should extend credit directly or indilgctincluding
through a subsidiary to any director or executiffecer, including
extending, modifying, or renewing any personal lema director or
officer -violation of which can subject a company ¢triminal
penalties?

v Management and the external auditor ought to reportthe
adequacy of the company's internal control on firenreporting
and the management must produce an ‘internal dorgpmrt’ as
part of each annual Exchange Act report, contaiaimgssessment,
as of the end of the most recent fiscal year ofGbenpany, of the
effectiveness of the internal control structure anocedures of the
issuer for financial reportin®y.

v An additional statement disclosure is required ashether the
audit committee includes one person who is a ‘faferexpert®.°

v' Every periodic report containing financial statemsefiled by the
companies must accompany a written statement bgdhgany’s
CEO and CFO certifying that it fully complies witie requirements
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Section 303 of SOX, 2002 provides forproper Influence on Conduct of Audits
Section 401 of SOX, 2002 provides Misclosures In Periodic Reports (Off-
balance sheet items)

Section 402 of SOX, 2002 provides fBrohibition on Personal Loans to
Executives

Section 404 of SOX, 2002 provides fssessment Of Internal Control

Under Section 404(c) : Ainancial expert’ is an individual who - through
education and experience as a public accountaditoauCEQO, comptroller or
principal accounting officer of an issuer or fromsieilar position involving the
performance of similar functions has — (1) an ustirding of generally
accepted accounting principles and financial stetém) (2) experience in —
(A) the preparation or auditing of financial statats of generally comparable
issuers; and (B) the application of such principiesconnection with the
accounting for estimates, accruals, and resen&sgXperience with internal
accounting controls; and (4) an understanding ditamommittee functions.
Section 407 of SOX, 2002 provides fdrisclosure Of Audit Committee
Financial Expert
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of Sections 13(a) or 15(d) of the Securities Exgeafct, 1934 and
that it does not include any untrue statement oissions of
material facts failure of which attracts criminanalty®’

v' The Act also provides criteria for NEDs on the awdimmittees of
the companie®

The Financial Executives International (FEI) 200%tudy and
research by thdnstitute of Internal Auditors (llA)indicate SOX has
improved investor confidence in financial reportingp fact, the UK
Corporate Governance Code, 2010 has been enadteelline of SOX°

IV. Corporate Governancein India

DevelopmentAlthough the Companies Act 1956 itself provided ¢ertain
disclosures by way of maintaining certain registeiibng of reports,
reporting in directors’ report, disclosure of irst by directors, statutory
audit and the duties of the auditors in reportimgcertain matters, yet the
major corporate governance initiatives were laudahdndia since the mid-
1990s”°

Constitution of Securities and Exchange Board ofdia (SEBI) 1992 In
1992, the Indian Parliament created the SEBI totqmt the interests of
investors in securities and to promote the devetynof, and to regulate,
the securities markef! SEBI issued many guidelines since 1992 in the
interest of investors’ protectién’®

7 Section 906 of SOX, 2002 provides f@riminal Penalties For CEO/CFO
Financial Statement Certification
8 Supranote 1 ap.393
89 “An Introduction to Corporate GovernancePp.1-30, ap.13
Available at: http://shodhganga.inflibnet.ac.itgbieam/10603/1558/10/
10_chapterl.pdf
0 Supranote 8 ap.588
I Khan, Sabaha“Understanding the Concept of Corporate Governaicehe
light of Companies Bill 2009: An Analysis of PropdsAmendments’(2010),
Available at:  http://legalservicesindia.com/asi@rticle/understanding-the-
concept-of-corporate-governance-in-the-light-of-pamies-bill-2009-46 3-
1.html
These guidelines contain requirements with respecinitial public offers,
declaration of quarterly results, timely disclosofematerial and price sensitive
information, the guidelines for preferential all@m at market related prices,
providing for a fair and transparent framework fake-overs and substantial
acquisitions, dispatch of one copy of complete hetasheet to every household
and an abridged balance sheet to all shareholders.
3 Supranote 8 ap.588
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Confederation of Indian Industry (CIl) - Desirable Corporate
Governance: A Code (March 1998)The Cll committee unde8hri Rahul
Bajaj, after examining corporate governance issues, suggesteiuatary
code in April 1998 recommendingDesirable Disclosure’ by listed
companies on high and low monthly averages of spées in a major
stock exchange where the company is listed; gredeésil on business
segments, review of operations, analysis of markedtsfuture prospects, etc
along-with a corporate governance compliance ¢eaté, signed by the
CEO and the CF&.

Kumar Mangalam Birla Committee Report (May 7, 1998hd Clause 49:
Since the ClI's Code's adoption was voluntary, fems embraced it. Thus,
SEBI appointed a Committee undéumar Mangalam Birlato fashion a
code of corporate governanCeln 2000, SEBI accepted the Committee’s
recommendations and introduced Clause 49 into thin Agreement of
Stock Exchange®. Clause 49 outlines requirements vis-a-vis corporat
governance in exchange-traded compafii@he committee identified 3 key
constituents of corporate governance as the shaloerns - the Board of
Directors and the Management; and recognized majasspects namely
accountability, transparency and equality of treattrfor all shareholders.
The committee looked at corporate governance flwrstakeholders’ point
of view, so the control and reporting functionsbofirds and the role of its
committees and management, all assume speciafisigiie when viewed
from this perspectiv€’.

Naresh Chandra Committee Report (200fter the US SOX Act, 2002
was passed; a committee undearesh Chandr® was constituted on
August 21, 2002 which reported on December 23, 2@fiising on
auditors, CEO/CFO certification and on the rolenofependent director:
Centering on financial and non-financial disclosyreand independent
auditing and board oversight of management, thenuttee reported on
various aspects concerning corporate governandeasumle, remuneration,
and training etc. of independent directors, audihmittee, the auditors and
then relationship and roles with the comp&hny.

" Supranote 68atpp.14-15

> Supranote 70

® SEBI on February 21, 2000 adopted the Birla Conemitt recommendations as
Guidelines for Good Corporate Governance.

Supranote 70

8 Supranote 68 ap.15
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Narayana Murthy Committee report on Corporate Gomance (2003)
SEBI in 2003 set up a committee undér. N. R. Narayana Murthyto
review Clause 49. The committee recommended awtnattees, audit
reports, independent directors, related party &etigns, risk management,
directorships and director compensation, codesoanfdact and financial
disclosure$?

Salient features of the amended Clause 40tause 49 has been further
amendedvide SEBI's Circulars dated October 29, 2804nd April 8,
2008"® Following are the important mandatory provisiomsler Clause
49:

V. Mandatory Provisions
1. Composition of Board of Directors

I.  Minimum fifty percent of the Board of directors st comprise of
NEDs?’

Il. If the non-executive Chairman is a promoter or éfated to
promoters or persons occupying management posisibtisee board
level or at one level below the board, at leastat/the board should
consist of independent directdt’.

1. Disclosures of relationships between directotsr seshall be made
in specified documents/fillings.

IV. The gap between resignation/ removal of an indegeindirector
and appointment of another independent directdrisnplace shall
not exceed 180 dayS.

V. The minimum age for independent directors shaRbgears"

8 Supranote 68 ap.23

8 This revision considerably diluted the original uithy Committee
recommendations. Areas where major changes were inallide Independence
of Directors; Whistle Blower policy; Performanceadation of nonexecutive
directors and Mandatory training of non-executiwrectors, etc.

8 SEBI vide circular dated April 08, 2008 amendethuSe 49 of the Equity
Listing Agreement inter-alia including a provisistating that if the non-
executive Chairman is a promoter or is related tompters or persons
occupying management positions at the board lewelt mne level below the
board, at least one-half of the board of the compahould consist of
independent directors.

8 Supranote 8 ap.588
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VI.

The company shall ensure that the person appoirtedan
independent director has the requisite qualificetiand experience
which would be use of the compafy.

The old clause 49 limited definition of an “Indeplent Director”

was widened in revised Clause to mean “a NED orBterd of a company
who has integrity, expertise and the independendmlance the interest of
various shareholders®

2. Audit Committee

Companies to set up a qualified and independenit ALmnmittee
with an independent director as Chairman and thengaoy
Secretary as its Secret&ty’

Audit Committee shall have the power to investigatg activity

within its terms of reference, to seek informatidrom any

employee, to obtain outside legal or other protessiadvice and to
review powers with the Management and the exteandl internal
auditors’.%®

91
92
93
94

95

96
97

Supranote 8 ap.589

Ibid

Ibid

Who cannot be an independent director in adistanpany-

According to SEBI, having a ‘pecuniary’ relationghvith the company or
any of its arms, other than receiving the direstaemuneration will be a
disqualification.

An independent director should not be related &éoptomoters or anyone in
the senior management position from one level beél@Board.

He should not have been an executive of the compangf its audit,
consulting or legal firms in the past three finahgears.

Beside, owning two percent or more of the blockating shares or being a
service provider to the company would disqualifyedinom taking up an
independent director in a listed company.

Nominee directors appointed by an institution whiels invested in or lent to
the company, shall, however, be deemed to be imdigpe directors.

All members of the Audit Committee shall be NEDsgjority of them being
independent, and with at least one director havingncial and accounting
knowledge.

Supranote 8 ap.589

The Audit committee shall review along-with theahhigement and the external
and internal auditors of the company- the adequddgternal control systems,
internal audit function including the structure fternal audit department,
staffing and seniority of official heading the depaent, reviewing the findings
of the internal investigations by the internal aodi, discussion with external
auditors, review company’s financial and risk maragnt policies and to look
into the reasons for substantial defaults in thargnt to depositors, debenture-
holders, shareholders and creditors.
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V.

Meetings of the Audit Committee shall be held 4etimin a year
with a gap not exceeding 4 monffis.

All pecuniary relationships or transactions of tREDs with the
company should be disclosed in the Annual Rel3drt.

3. Other Requirements

VI.

VII.

VIII.

As part of the director's report or as an addititrereto, a
Management Discussion and Analysis Report shoulah foart of
the Annual Report to the sharehold®rs.

Remuneration of NEDs to be decided by the BoXrd.

Board to conduct meetings 4 times a year with arggpexceeding
3 months'®

Shareholders to be provided prescribed informatedoout the
appointment of new directors or for re-appointmefrdirectors:>*

Companies to provide in Annual Report a separatgiose on
corporate governancé&

Companies to obtain compliance certificate fromaaditor and to
attach it with Director's Repotf?

Management must disclose to the Board all impoffiaancial and
commercial transactiori§’

Information like quarterly results and presentationade by the
company to analysts shall be put on the companglssite or shall
be sent in such a form as to enable the stock egehan which the
company’s listed to put it on its own website.

To expedite the process of share transfers, thedBsizall delegate
the power of share transfer to an officer or a cdem or to the
registrar and share transfer agéfits.

% Supranote 8 ap.589
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mand

Besides, the revised Clause 49 also provides fanesblon-
atory requirements:°

Provisions of the Corporate Governance in the Comm@s Act, 1956 of

India:

The Companies (Amendment) Act, 2000 which focusesbmtially

on good corporate governance, made the followingraiments in the
Companies Act, 1958

1) Passing of Resolutions through Postal BallSéction 192A was
introduced to allow members/shareholders to voteutjh postal
ballot'*2 !

2) Directors’ Responsibility StatemenhtroducedSection 217 (2AA)
requiring Directors’ Report to include a resporigipistatement
with respect to certain mattéts'

110 Non Mandatory provisions under Clause 49:

Independent Directors may have a tenure not exagedh the aggregate, a
period of nine years on the Board of the Company.

The Board may set up a remuneration committee teerakne the company’s
policy on remuneration packages for executive dmsc

A half-yearly declaration of financial performaniceluding summary of the

significant events in last six months, may be sentéach household of the
shareholders.

Mechanism for evaluating non-executive Board membey peer group

should be in place. This peer group evaluationccte the mechanism to
determine whether to extend/continue the term gfoagment of non-

executive director.

Whistle Blower Policy should be made to be impletadn This is a

mechanism for employees to report to the managernenterns about
unethical behavior, actual or suspected fraud olatibn of the company’s
code of conduct or ethics policy.

11 sypranote 8 ap.590

112

Through rules made by the Central Governmenttapdmllot has been made

mandatory for certain matters, Assent or Dissermat tesolution is required to be
sent within 30 days. This facility is likely to rds in true democracy in
management of companies.

13 Supranote 8 ap.590

14 gection 217 (2AA)requires Directors’ Report to include a resporisjbi
statement with re4spect to the following matters :

whether accounting standards had been followetHdrpteparation of annual
accounts and reasons for material departuresyif an

whether appropriate accounting policies have begtiead and on consistent
basis;

whether directors had made judgments and estintiadé¢sire reasonable and
prudent so as to give a true and fair vies of tagesof affairs and profit and
loss of the company;
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3) Audit Committees New Section 292A provides for constitution of
audit committees by every public company havingiaop capital
of Rs. 5 crores or more. Audit Committee is tostsinof minimum
3 directors and 2/3of its members shall be directors other than
managing or whole-time directd?**’

4) Secretarial Audit Section 383A was amended to provide for
secretarial audit with respect to companies haamgaid-up share
capital between Rs.10 lakhs and Rs.2 crores. Aentime CS must
file with ROC certificate as to whether the compédmas complied
with all the provisions of the AtE°

The Irani Report and Companies Bill 2009The Ministry of Company
Affairs established a committee undar Jamshed J. Irant®, on December
2, 2004 to review the 1956 At Its recommendations led to rewrite the
new Companies Bill, initially laid before the Indi®arliament in 2008 and
reintroduced in August 2009, as Companies Bill 2808

- whether the directors had taken proper and sufficieare for the
maintenance of adequate accounting records in daonoe with the
provisions of this Act for safeguarding the asssdtshe company and for
preventing and detecting fraud and other irregtides;

- whether the directors had prepared the annual ate@mn a going concern
basis.

15 sypranote 8 ap.591

1% Recommendations of the Audit Committee on anytenaelating to financial
management including audit report shall be bindinghe Board. Together with
the requirements of Clause 49 with respect to acdihmittees, interest of
various groups of investors and other stakeholsteai be better protected.

17 Supranote 8 ap.591

118 A copy of the ROC certificate shall also be at&twith the Report of Board of
Directors.

19 sypranote 8 ap.591

120 A director on the board of Tata

121 sypranote 70

122 The recommendations under Companies Bill, 2009icfwinas now become

Companies Bill 2011, with suggested amendments tlwriMinistry and yet to

be passed), are as follows:

- Independent directors should constitute at leastthind of the board of a
listed company. [Companies Bill 2009 Clause 132(3)]

- The definition of independence clearly excludes imem directors.
[Companies Bill 2009 Clause 132(5)]

- All listed companies are required to establish fuahd remuneration
committees. [Companies Bill 2009 Clause.158(1)]

- An independent director must be the chairman of theadit
committee,[Companies Bill 2009 Clause.158(3)] - thajority of which is
required to be independent, and only one directorrequired to have
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Report of the CIlI Taskforce on Corporate Governanffdovember 2009):
After the Satyam malfeasance, the ClI set up a Faske undeMr. Naresh
Chandra in February 2009 to recommend ways to enunciattiadal

principles that can further improve corporate goaece in spirit and in

practice.” The report enumerates a set of voluntary recomate

124 25

123
12
125

kN

knowledge of financial management, audit or accaufi€ompanies Bill
2009 Clause. 158(2)]

The remuneration committee should be composedegntif NEDs, only one
of these need be independent. [Companies Bill ZTl&@Ase.158(10)]

Certain key managerial personnel, namely the CE@pany secretary and
CFO,- to be recognized by law along-with their iiidp in appropriate
aspects of company operations. [Companies Bill 20@fuses.174-178 and
also Clause. 2(1)(zza)]

It empowers the Central government to establish aioNal Advisory
Committee on Auditing and Accounting Standards, civhivould in due
course and in consultation with the ICAlI make reomndations to the
Government, [Companies Bill 2009 Clause.118] to thpwn accounting
standards. [Companies Bill 2009 Clause. 119]

Certain non-audit services are to be prohibitedembiihers could be allowed
provided there is pre-approval by the board or thelit committee.
[Companies Bill 2009 Clause. 127]

The internal controls should be certified by theGCERnd CFO of the
Company and in the Directors' report through a #pastatement on the
assessment. Companies Bill 2009 Clause. 120(4)}{eJenit is provided that
the Directors' Responsibility Statement shall stateer alia that "the
directors, in the case of a listed company, had ¢mwn internal financial
controls to be followed by the company and thathsuternal financial
controls have been complied with".

The auditor's report shall state in the case ¢tédicompanies, whether the
company has complied with the internal financiahtcols and directions
issued by the Board. [Companies Bill 2009 Claugé(3)(i)]

The audit committee can call for comments from #udi about internal
control systems. [Companies Bill 2009 Clause.158(6)

Supranote 70

Supranote 68 app.25-26

The recommendations in brief are as under : Apgpwnt of Independent
Director; Duties, liabilities and remuneration aflependent directors; Structure
of Compensation to NEDs; Remuneration Committee Bafard; Audit
Committee of Board; Separation of the offices af tbhairman and the Chief
Executive Officer; Attending Board and Committee éflegs through Tele-
conferencing and video conferencing; Executive iBess of Independent
Director; Role of board in shareholders and relgtady transactions; Auditor —
Company Relationship; Independence to Auditorstifizte of Independence;
Auditor Liability; Appointment of Auditors; Qualifiations of Auditors Report;
Whistle Blowing Policy; Risk Management Frameworkhe legal and
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aimed at listed companies and wholly owned subdediaof listed
companies, to establish higher standards of copagavernance in the

country?®

Corporate Governance Voluntary Guidelines 20(Recently, in December
2009, the Ministry of Corporate Affairs (MCA), Government bfdia
published a new set of Guidelinésdesigned to encourage companies to
adopt better practices in the running of boards laoakd committees, the
appointment and rotation of external auditors, amdating a whistle
blowing mechanisn?® Public and private companies, particularly thegbig
ones, may voluntarily adopt these guidelitfés.

Recent Development®©n 7" May 2011, the apex court judgment in the
RNRL v. RILgas pricing cas&’ established unequivocally that the
production sharing contract between the governraedtRIL overrides any
private memorandum of understanding arrived at éetwtwo individuals,
refusing to give sanctity to the Memorandum of Usthnding (MoU)
signed between the two Ambani brothEfsThis principle had to be
established in the interest of corporate governaoiteerwise it would have
created havoc in the corporate world with promotefspublic limited,
coming together and signing MoUs without a caretli@ shareholders and
other stake holdet€.'*®

regulatory standards; Capability of Regulatory Ades - Ensuring Quality in
Audit Process; Liability of Directors and Employgbsstitutional Activism etc.

126 gypranote 68 app.25-26

127 The guidelines are divided into the following piats:
i) Board of Directors
i) Responsibilities of the Board
iii) Audit Committee of the Board
iv) Auditors
V) Secretarial Audit
vi) Institution of mechanism for Whistle Blowing

128 gypranote 68 app.25-26

129 sypranote 68 ap.27

130 Reliance Natural Resources Ltd. (RNRL) vs. Reamdustries Ltd. (RIL)

131 «Corporate Governance in India: Aims and Objectives
Available at: http://newsdawn.blogspot.in/2012datporate-governance-in-
india-aims-and.html

132 Till today the shareholders had not been pleasitd the MoU entered into
between Mukesh and Anil Ambani when they dividednMeen themselves the
empire created by their father, Dhirubhai AmbariieTsecond important aspect
of the judgment is that the natural resources ofoantry belong to the
government and the government has the right toepiticand prioritize the
beneficiaries. While it is a well known fact, eventernationally, that natural
resources belong to the government, the governmgrd monopoly has the
sacred responsibility to put the interest of theomabefore everything else when
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Again in October 2011, the MCX of India showed interest to
commence a corporate governance index that wouler enkings to
companies adopting governance standards as it waurteke forward the
government's efforts towards better governanceinpanies>®

V1. Conclusion

Corporate governance is essential for proper fanotg of
economic growth - by increasing investment, dedngasorruption, and
reducing wasting of limited resourc€8 The much awaited Companies Bill
2011 has begun to take shape with the recommendatb the Select
Committee after its introduction in the Indian Rarlent in 2009%” The
new Bill endeavours to strengthen corporate goverea by providing
provisions to ensure ethical and vigilant actigtief directors and other
professionals in the company, bringing reforms mfioecement measures
and mandating increased transparency and accolitytébicomparison to
the Companies Act 1958°

Convergence of best corporate governance norms Idshbe
welcomed and incorporated as it signals broad aanep of few best
standards from all over the world. Indian corporajevernance is
comprehensive in nature as it's a blend of lawgketacodes etc unlike the
US and UKs system who focuses mainly on strongg lerotection. Indian
companies should pursue the way Infosys is follgvéa today it has made a
mark in the international market by its best cogt@mgovernance practitg.

It may be concluded that corporate governance dhmeicommitted
towards corporate social upliftment, social resgulity and environment

deciding on its use and sale price. This is whbeeejidgment has implications
that go beyond the Ambani brothers. Hence the apext that the gas in this
case belongs to the government and RIL is onlyrdraotor who can market the
product. But it will be the government that willaige at what price it should
market it, and to whom it should market it. Thisidouble-edged sword.

133 Supranote 130

134 The Ministry of Corporate Affairs

135 Sypranote 130

136 Sypranote 70

7 |bid

138 vijay, Pavan Kumar.‘New Companies Bill takes ethics to a newer leyel”
(2011), Daily News Analysis, Available atttp://www.dnaindia.com/analysis/
column_new-companies-bill-takes-ethics-to-a-neweeel 1631374

139 Unlike Satyam who has lost all its trust not omythe Indian market but also at
the international level due to its bad corporateegoance conduct.
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protection, adding value to the various stakehsltf&The concept hinges

on total transparency, integrity and accountabitifythe management and
the board of director$? Corporate Governance is a means and not an end,
being corporate excellence the desirable end, sisdmportance of lies in

its contribution both to business prosperity anddcountability"*?

140 Soni, Sonali.Corporate Governance in India — Past, Present &tie by
Sonali Soni’; (2010), Available athttp://www.indiacsr.in/en/?p=2630

141 H
Ibid

2 Ibid
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