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Part-1 

Introduction 



INTRODUCTION 

Conservation, sustainable use and protection of natural resources include within the ambit all 

plants, animals, mineral deposits, soils, clean water, clean air, and fossil fuels such as coal, 

· petroleum, and natural gas. Natural resources are grouped into two categories, renewable and 

nonrenewable. A renewable resource is one that may be replaced over time by natural 

processes, such as fish populations or natural vegetation, or is inexhaustible, such as solar 

energy. The goal of renewable resource conservation is to ensure that such resources are not 

consumed faster than they are replaced. Nonrenewable resources are those in limited supply 

that cannot be replaced or can be replaced only over extremely long periods of time. 

Nonrenewable resources include fossil fuels and mineral deposits, such as iron ore and gold 

ore. Conservation activities for nonrenewable resources focus on maintaining an adequate 

supply of these resources well into the future. 

Natural resources are conserved for their biological, economic, and recreational values, as 

well as their natural beauty and importance to local cultures. For example, tropical rain 

forests are protected for their important role in both global ecology and the economic 

livelihood of the local culture; a coral reef may be protected for its recreational value for 

scuba divers; and a scenic river may be protected for its natural beauty. 

Object of the present research work is to bring the critical analysis of recent trend of 

legislations, policies and other development relating to conservation of natural resources. 

The pres~nt work is mainly a doctrinal research work. The research work tries to give 

response to certain unavoidable que~tions like what are the International conventions/ 

protocols I treaties available relating to conservation of natural resources? How far the 

International conventions/ protocols/treaties have helped India to make laws for 

Conservation? How the enforcement of existing laws is being made for conservation? How 

far Indian Courts have applied International conventions/treaties etc. for conservation of 

natural resources? Moreover not much work done in India relating to conservation of natural 
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resources. Therefore the researcher believes that this work will provide legal materials for 

conservation of natural resources and further research work on conservation. 
i 

The present research work is mainly confined within the available resources of Ministry of 

. Environment and Forest. In this connection it is interesting to note that the resources like 

energy and mines and minerals including coals have not been incorporated as because the 

thesis would have been over voluminous. 

Conservation conflicts arise when natural-resource shortages develop in the face of steadily 

increasing demands from a growing human population. Controversy frequently surrounds 

how a resource should be used, or allocated, and for whom. For example, a river may supply 

. water for agricultural irrigation, habitat for fish, and water-generated electricity for a factory. 

Farmers, fishers, and industry leaders vie for unrestricted access to this river, but such 

freedom could destroy the resource, and conservation methods are necessary to protect the 

river for future use. 

Conflicts worsen when a natural resource crosses political boundaries. For example, the· 

headwaters, or source, of a major river may be located in a different country than the country 

through which the river flows. There is no guarantee that the river source will be protected to 

. accommodate resource needs downstream. In addition, the way in which one natural 

resource is managed has a direct effect upon other natural resources. Cutting down a forest 

near a river, for instance, increases erosion, the wearing away of topsoil, and can lead to 

flooding. Eroded soil and silt cloud the river and adversely affect many organisms such as 

fish and important aquatic plants that require clean, clear freshwater for survival. 

The challenge of conservation is to understand the complex connections among natural 

resources and balance resource use with protection to ensure an adequate supply for future 

generations. In order to accomplish this goal, a variety of conservation methods are used. 

These include reducing consumption of resources; protecting them from contamination or 
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pollution; reusing or recycling resources when possible; an~ fully protecting, or preserving, 

resources. 

Consumption of natural resources rises dramatically every year as the human population 

increases and standards of living rise. From 1950 to 2000 the world population more than 

doubled to 6 billion people, with nearly 80 percent living in developing, or poorer, nations. 

The large, developed nations, however, are responsible for the greatest consumption of 

natural resources because oftheir high standards ofliving. 1 

To protect natural resources from pollution, individuals, industries, and governments have 

many obligations. These include prohibiting or limiting the use of pesticides and other toxic 

chemicals, limiting wastewater and airborne pollutants, preventing the production of 

radioactive materials, and regulating drilling and transportation of petroleum products. 

Failure to do so results in contaminated air, soil, rivers, plants, and animals. 

There are a variety of basic conservation methods used to protect global natural resources. 

Although each resource has a unique set of conservation problems and solutions, all 

resources are interconnected in a complex and little-understood web. Scientists have learned 

that damaging one thread of the web may weaken the entire structure. It is important that this 

connectivity be addressed in the search for solutions to resource shortages. 

Biological diversity denotes the number and variety of different organisms and ecosystems in 

a certain area. Preserving biodiversity is essential for ecosystems to respond flexibly to 

damage or change. For example, a single-species com crop may be quickly destroyed by a 

certain insect or disease, but if several different species of com are planted in the field, some 

of them may resist the insect or disease and survive. The same principle applies to natural 

areas, which adapt to natural environmental changes such as wildfire, drought, or disease 

because of the biodiversity that has evolved in the area over thousands, or even millions, of 

years. 

1 http://encarta.msn.com/encyclopedia _761572929 _ 2/Conservation.html 
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Unfortunately, human activities have greatly reduced biodiversity around the world. The 

20th century encompasses one of the greatest waves of extinction, or elimination of species, 

to occur on the planet. The greatest threat to biodiversity is loss of habitat as humans develop 

land for agriculture, grazing livestock, industry, and habitation. The most drastic damage has 

occurred in the tropical rain forests, which cover less than seven percent of the Earth's 

surface but contain well over half, of the planet's biodiversity. 

Several nations have laws protecting endangered species. An international treaty, the 

Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES), 

went into effect in 1975 and outlawed trade of endangered animals and animal parts. In the 

United States, the Endangered Species Act (ESA) was enacted in 1973 to protect endangered 

or threatened species and their habitats. A new scientific field, conservation biology, studies 

ways to stop the destruction of biodiversity and restore natural habitats. 

Forests provide many social, economic, and environmental benefits. In addition to timber 

and paper products, forests provide wildlife habitat and recreational opportunities, prevent 

soil erosion and flooding, help provide clean air and water, and contain tremendous 

biodiversity. Forests are also an important defense against global climate change. Through 

the process of photosynthesis, forests produce life-giving oxygen and consume huge amounts 

of carbon dioxide, the atmospheric chemical most responsible for global warming. By 

decreasing the amount of carbon dioxide in the atmosphere, forests may reduce the effects of 

global warming. 

Clean freshwater resources are essential for drinking, bathing, cooking, irrigation, industry, 
l 

and for plant and animal survival. Unfortunately, the global supply of freshwater is 

distributed unevenly. Chronic water shortages exist in most of Africa and drought is common 

over much of the globe. The sources of most freshwater supplies-groundwater (water 

located below the soil surface), reservoirs, and rivers-are under severe and increasing 
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environmental stress because of overuse, water pollution, aJ:?.d ecosystem degradation. Over 

95 percent of urban sewage in developing countries is discharged untreated into surface 

waters such as rivers and harbors. 

About 65 percent of the global freshwater supply is used in agriculture arid 25 percent is used 

. in industry. Freshwater conservation therefore requires a reduction in wasteful practices like 

inefficient irrigation, reforms in agriculture and industry, and strict pollution controls 

worldwide. 

In 1972 the United Nations Environment Program was formed to encourage international 

cooperation in conservation and development strategies. Collaboration on environmental 

conservation issues included the 1987 Montreal Protocol to protect the ozone layer, the 1992 

United Nations Conference on Environment and Development (UNCED) in Rio de Janeiro, 

Brazil, and the 1994 United Nations Conference on Population and Development in Cairo, 

Egypt. The participation of the United States in this international movement was weak, while 

Canadian and European support and participation was strong. 

The 1992 UNCED Conference, commonly referred to as the Earth Summit, was the largest 

international meeting ever held with 178 nations participating. Its proceedings noted the 

economic and environmental gulf between the northern and southern hemispheres and 

emphasized a sustainable growth, utilitarian approach to conservation. 

The present research work is divided into five parts including ten chapters. Part two and 

-three are having same chapters and shows different developments before and after the earth 

summit. Generally the protocol becomes the subsequent part of any convention and for this 

reason protocol comes as third chapter of both the part two and thereof the research work. 

The research work takes a note that after conventions and summits the next portion should be 

International conferences and treaties, which show the further developments of conservation 

relating to natural resources. Moreover, the international developments have been shown in 

chronological appearance format from old to new. In which the second part deals with the 

pre 1992 earth summit position of conserv~tion of natural resources. This has three chapters 
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starting from second chapter which deals :with inter nati<?nal conventions, resolution and 

summits. Under this chapter four conventions and one resolution have been discussed in the 

context of international steps for conservation of natural resources. They are International 

Plant Protection Convention, 1951, Convention. on Wetland of Internationally Important 

Especially as Waterfowl Habitat, 1971 (Ramsar), Convention on International Trade in 

Endangered Species of Wild Flora and Fauna, 1973, UN General Assembly Resolution 37 I 7 

on a World Charter for Nature, 1982, Convention for Protection of Ozone Layer, 1985 

(Vienna). 

The Convention on International Trade in Endangered Species of Wild Fauna and Flora 

(CITES) seeks to control the trade in species of wild animals and plants that are, or may be, 

threatened with extinction as a result of international trade. For purposes of the Convention, 

international "trade" includes the international movement of plant and animal species. The 
~ 

Con~ention applies to both live and dead specimens, as well as their parts and derivatives. 

The Convention on International Trade in Endangered Species of Wild Fauna and Flora 

(CITES) uses an import/export permit system to regulate trade in species which are listed by 

CITES in one of three Appendices. 

Chapter three of part two speaks about International conferences, commissions, treaties and 

declarations. Under this Chapter the topics covered are Declarations on the Permanent 

Sovereignty over Natural Resources, 1962, UN Conference on Human Environment, 

1972,Brundetland Reports, 1987. 

The Brundtland Report issued a multitude of recommendations to help attain sustainable 

development and to address the problems posed by a global economy that is intertwined with 

the environment. The report recommends ways to deal with the debt crisis in developing 

nations, and insists on linking poverty and environmental deterioration: "A world in which 

poverty is endemic will always be prone to ecological and other catastrophes." The report 

also argues that security issues should be defined in environmental rather than military terms. 
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Chapter four deals with the international agreement, p~otocol artd principles for the_ 

conservation of natural resources. Under this chapter the international area covered are 

Montreal Protocol, 1987,Protocol on Environment Protection to Antarctic Treaty, 1991. 

Part three of the research work covers the post 1992 earth summit positions to show the 

international activity to conserve the natural resources. Under this part there are three 

, chapters, in which the fifth chapter deals with International developmelilt regarding 

conventions, resolutions and summits. This portion has five topics discussed in the light of 

conservation. They are Convention on Biological Diversity, 1992, UN Convention on 

Climate Change, 1992, Convention on Civil Liability for damage Resulting from Activities 

Dangerous to Environment, 1993, UN Convention to Combat Desertification, i994, World 

Summit on Sustainable Development 2002 (Johannesburg Summit). 

Chapter six of the part three discusses the concept of conservation of natural resources under 

the guidance of The Rio Declaration On Environment and Development, 1992. 

The Earth Summit made history by bringing global attention to the understanding, new at the 

time, that the planet's environmental problems were intimately linked to economic conditions 

and problems of social justice. It showed that social, environmental and economic needs 

must be met in balance with each other for sustainable outcomes in the long term. 

Chapter seven of part three deals with the international agreement, protocol and principles. 

For the purpose of conservation the research work covered four important topics. They are 

International Tropical Timber Agreement, 1994, Kyoto Protocol, 1997, Cartagena Protocol 

on Bio-Safety to the Convention on Biological Diversity, 2000, Protocol on Pollutant 

Release and Transfer Register, 2003. 

Part four of the research work deals with the Indian response towards international steps for 

conservation of natural resources. This part has been divided into two chapters, i.e. chapter 8 

arid chapter 9. Chapter eight is further divided into three segments. The first segment deals 
8 



,__ with Constitutional provisions speaking for conservation. I~ has fi!.rther two divisions one 

which looks into those provisions, which help to make law from international development. 

The second division speaks· about the national perspective like Fundamental Right (Article 

21), Division Of Legislative Authority, The Forty-Second Amendment Act, arid Articles 32 

And226. 

Indian policies comes to the second segment of the chapter eight of part four, which covers 

Five Year Plans, Policy Document 1992, National Environment Policy, 2004. 

India too, following the footsteps of other developed countries, set up a separate Ministry of 

Environment and Forests in the early nineties which is engaged in the task of managing 

country's environment by focusing on the development of important administrative tools and 

techniques, impact assessment, research and collection and. dissemination of environmental 

information. However, environment being a multi-disciplinary subject involving complex 

subject like Bio-diversity, Atmosphere, Water, Land and Soil and Human Settlements, it 

seemed difficult to collect, analyse and study relationships among them. 

The third segment of the chapter eight of part four deals with the Indian legislations, which 

come forward to conserve natural resources in many ways like Indian Forest Act, 1927, The 

Wildlife (Protection) Act, 1972,The Water (Prevention and Control of Pollution) Act, 1974, 

The Forest (Conservation) Act, 1980,The Air (Prevention and Control of Pollution) Act, 

1981, The Environment (Protection) Act, 1986, The National Environment Tribunal Act, 

1995, The National Environment Appellate Authority Act, 1997, The Biological Diversity 

Act, 2002. 

Chapter nine speaks about the India Judicial Response toward s the conservation of natural 

resources. It has been divided into five sub topics. The First sub topic deals with Individual's 

right to conservation of natural resources. It includes - Concept Developed by UN, Right to 

Life and Pollution Free Environment, Supreme Court on Article 21, High Court on Article 

21. 
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The second sub topic deals with Public Interest Litigation as means to combat against all 
----

odds, which interrupts conservation. This includes PIL Jurisdiction Evolved for Socio

Economic Justice, Locus Standi Today, Class action and Environment. 

The third sub topic speaks about the concept of absolute liability as developed by the 

Supreme Court in India. Under this subject the areas covered are Concept of Liability 

Developed by UN, The Theory of Strict Liability, Liability in Environment Pollution, 

Position in India. 

The fourth sub topic deals with the concept of sustainable development as the weapon to 

strike a balance between development and conservation. This includes Concept of 

Sustainable Development in relation to Conservation, Environment and the Future 

Generation, Sustainable Development and Inter-Generational Equity, Precautionary 

Principles, Polluter Pays Principles Beneficiary Pays Principles I User Pays Principles. 

The fifth sub topic speaks about the Public Trust Doctrine as the responsibility of the state to 

take every care to conserve the natural resources so that the future generation can also have 

the resources available for exploitation and development. This sub topic includes Historical 

Background, Principle, Mono Lake Case, and Indian Judiciary on Public Trust Doctrine. 

Our legal system-based on English common law-includes the public trust doctrine as a part 

of its jurisprudence. The Sate is the trustee of all natural resources, which are by nature 

meant for public use and enjoyment. Public at large is the beneficiary of the seashore, 

running waters, air, forests and ecologically fragile lands. The State as a trustee is under a 

legal duty to protect the natural resources. These resources meant for public use cannot be 

converted into private ownership. 

The part five of the present research work ends with the conclusion and certain specific 

suggestions, which will point out the policy of conservation in more vivid manner. 
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Part-11 

(Pre-1992 Earth- Summit Position) 



Chapter-2-International Conventions I 

Resolutions I Summits 



2.1-INTERNATIONAL PLANT PROTECTION CONVENTION, 1951 
- . 

In the .international development regarding the conservation of natural resources the pr~sent 

convention speaks about the conservation and protection of plants. Many nations have been 

the member of the convention and implemented the scope of the same. The Convention has 

been open for adherence by non-signatory States since its entry into force 1
• The F AO 

Conference at its Twentieth Session (November 1979) approved a revised text of the 

Convention, which incorporated amendments, proposed at a Government Consultation held 

in Rome in November 1976, with modifications subsequently recommended by the FAO 

Committee on Agriculture, at its Fifth Session in April 1979, on the proposal of an Ad Hoc 

Consultative Group2
• 

Revision of the IPPC held in January 1997, the Fourteenth Session of the Committee on 

Agriculture in April 1997, the CCLM at its Sixty-seventh Session in October 1997 and the 

F AO Council at its Hundred and twelfth Session in June 1997 and its Hundred and thirteenth 

Session in November 19973
. The International Plant Protection Convention is an 

international treaty relating to plant health, to which 144 governments (as of 02 February 

2006) currently adhere. The Conference of F AO at its Sixth Session has deposited the 

Convention with the Director-General of the Food and Agriculture Organization of the 

United Nations (FAO) since its initial adoption in)951 4
• The third text is a response to the 

role given to the IPPC secretariat (set up in 1992) of setting standards for the WTO's SPS 

agreement. It also formalised the secretariat and established a Commission on Phytosanitary 

Measures5
• 

1 In accordance with Article XIV, the Convention came into force on 3 April1952, upon ratification by three 
signatory governments. The Convention was registered with the Secretariat of the United' Nations on 29 
November 1952 under No. 1963. -
2 In accordance with Article Xill, paragraph 4 of the Convention, the revised text came into force with respect 
to all contracting parties as from the thirtieth day after acceptance by two-thirds of the Contracting Parties, i.e. 
4 Aprill991. 
3 http:/ /www.fao.org/Legal/TREA TIES/004s-e.htm 
4https://www.ippc.int/servlet/CDSServlet?status=NDOxMzi5Mi4xMzc2NyY2PWVuJjMzPXB1YmxpY2FOa 
W9ucyYzNz1pbmZv 
·
5 (http://ippc.int/) 
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Biosecurity has direct relevance to food safety, the_ conseryation of the environment6, and 

sustainability of agriculture. Biosecurity encompasses all policy and regulat~xy frameworks 7 

to manage risks associated with food and agriculture8
, including fisheries and forestry, and 

constitutes three sectors9
• 

Internationally, this tendency is demonstrated in the WTO Agreement on the Application of 

Sanitary and Phytosanitary Measures (SPS Agreement), and the Convention on Biological 

Diversity (CBD) and its Cartagena Protocol on Biosafety10
• The Convention has encouraged 

countries to ensure through Phytosanitary certification that their exports are not the means 

for introducing new pests to their trading partners. Likewise, importing countries strive to 

ensure that measures they have in place for protection are technically justified 11
. 

Phytosanitary measures that conform to the ISPMs are presumed to be consistent with the 

relevant provisions of the SPS Agreement. Measures that deviate from international 

standards, or measures that exist in the absence of international standards, must be developed 

through the assessment of the risk to plant life or health and must be based on scientific 

principles and evidence12
• 

Dispute settlement under the New Revised Text of the IPPC requires that contracting parties· 

first consult bilaterally with the aim of resolving the problem. If further action is deemed 

necessary, the disputing parties can request that the Director-General ofF AO form an expert 

panel to review the situation and recommend a course of action 13
. 

6 (Including biodiversity) 
7 (Including instruments and activities) 
8 (Including relevant environmental risks) 
9 (Namely food safety, plant life and health, and animal life and health) 
10 It is further addressed in the F AOIWHO Codex Alimentarius, the international Plant Protection Convention 
(IPPC) and the F AO Code of Conduct for Responsible Fisheries. The IPPC makes a key contribution to 
biosecurity in reducing the risks of introduction of plant pests that may affect agriculture and the environment. 
11https://www.ippc.int/servlet/CDSServlet?status=NDOxMzQyMiZjdG5faW5mbl92aWV3X3NpemU9Y3Ru 
X21uZm9fdmlld19mdWxsJjY9ZW4mMzM9KiZzaG93Q2hpbGRyZW 49dHJ IZSY zNzl rb3M-
12 Emergency (or provisional) measures may be taken without such analyses, but must be reviewed for their 
scientific justification and modified accordingly to be legitimately maintained. 
13 See supra 12. 
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Although the dispute settl~ment process in the IPPC is no~-binding, the process and results 

can be expected to have significant weight if the issue is taken to the World Trade 

Organization (WTO) under the SPS Agreement, particularly if the issue is related to the use 

of international standards under the IPPC 14
• In other cases, the IPPC Secretariat can facilitate 

consultations and/or help the disputing parties to identify suitable alternatives for 

resolution 15
• 

The purpose of the International Plant Protection Convention (IPPC) is to secure common 

and effective action to prevent the spread and introduction of pests of plants and plant 

products, and to promote appropriate measures for their control. In 1951, the Sixth Session 

of Food and Agriculture Organization of the United Nations (F AO) Conference adopted the 

Convention and it was deposited with the Director General of the Organization shortly 

thereafter16
• 

The Revised Text of the Convention came into force in 1991 following acceptance of the 

amendments by two-thirds of the contracting parties17
. The amended IPPC now requires 

ratification by two-thirds of its contracting parties to come into force 18
• This was seen on the 

national level with the creation of the Amboseli National Reserve Wildlife Sanctuary 

established in Kenya in 194819
• 

The preservation of the wildlife of the central Kalahari excluded the pastoral Maasai from 

prime dry season grazing areas.20By excluding the Maasai from the conservation plan, the 

pastoral traditions of the Maasai were disrupted creating difficulties for both the Maasai and 

14 The IPPC also provides technical background to the WTO and assists with the identification of experts for 
WTO panels evaluating technical Phytosanitary issues in that forum. 
15 In all cases, the IPPC emphasizes an open technical dialogue as the basis for dispute avoidance and 
settlement. -
16 The Convention first came into force in I 952 after ratification by three signatory governments; Ceylon, 
Spain, and Chile. 
17 Negotiations for a new revision started in 1995 and were finalized in November 1997 when the 29th 
Session ofFAO Conference approved the New Revised Text of the IPPC. 
18 http://www. bwpp.org/bwm/ProfileDoc?ciD=39&dProCn= I #I_ dProCn 
19 (Amboseli became a national park in I974.) 
20 See Indigenous Peoples and Sustainability: Cases. and Actions, International Union for the Conservation of 
Nature (IUCN), Inter-Commission Task Force on Indigenous Peoples, I997, at 298. 
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the conservation efforts.21 Signed in 1946, the International C:mivent~on for the Regulation of 

Whaling established the International Whaling Commiss.ion (IWC)22
• 

It was a similar threat of decline to the European bird population that led several European 

nations to amend the 1902 International Convention for the Protection of Birds Useful to 

Agriculture with the adoption of the International Convention for the Protection of Birds in 

195023
• Treaty development for the conservation of flora and fauna as a natural resource 

continued with the Benelux Convention Concerning Hunting and the Protection of Birds 

(1970), the Convention on Conservation of North Pacific Fur Seals (1976)24
. In 1964, parties 

to the Antarctic Treaty of 1959 adopted the Agreed Measures for the Conservation of 

Antarctic Fauna and Flora25
• The desire for comprehensive protection of Antarctica 

continued with the Protocol to the Antarctic Treaty on Environmental Protection (1991)26
. 

The Stockholm Declaration became the forerunner for treaties dealing with conservation and 

biodiversity concerns on a broader scale27
• The Stockholm Declaration and its environmental 

principles went on to shape regional treaties such as the Benelux Convention on Nature 

Conservation and Landscape Protection (1982), the ASEAN Agreement on the Conservation 

of Nature and Natural Resources (1985i8
, the Protocol Concerning Protected Areas and 

Wild Fauna and Flora in the Eastern African Region (1985/9
, and the Convention for the 

Protection of the Natural Resources and Environment of the South Pacific Region (1986). 

The treaties and declarations following this mold integrate human rights and environmental 

protection30
• The organisation has research and regulatory roles in relation to all aspects of 

21 See TIJCN Task Force on Indigenous Peoples, at 298. 
22 The IWC was to provide for the conservation of whale stocks in order to ensure the development of the 
whaling industry. 
23 As trade developed, nations became aware of the hazards to native plants and agricultural crops from the 
introduction of pests and non-native species. 
24 [Not in force] 
25 The 1964 measures arose from a desire to conserve the Antarctic ecosystem for its scientific value and 
uniqueness . 

. 
26 [Not in force] 
27 The 1973 Convention on InternatioQal Trade in Endangered Species of Wild Fauna and Flora (CITES) 
recognized the diversity of wild flora and fauna and sought to provide protection for these "irreplaceable 
part[s] of the natural system ofthe earth." 
28 [Not in force] 
29 [Not in force] 
30 http://shr.aaas.org/hrenv/docs/calamita2 _ 02.htm 
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quarantine and control of plant pests, 'Weeds and dise~ses and registration of pesticides3 1
• 

According to the Food and Agriculture Organization of the United Nations (FAO), over 790 

million people aie undemourished.32Food security and sustainable forestry are becoming 

further linked to social and cultural preservation as well as to a healthy environmene3
. 

The Plant Protection Agreement for South-East Asia and the Pacific Region (1955) was a 

supplemental agreement under the International Plant Protection Convention of 1951. The 

1973 agreement was one of many to start within the FA034
. The Agreement for the 

Establishment of a Centre on Integrated Rural Development for Asia and the Pacific (1978) 

aimed to improve the production, income, and living conditions of small-scale farmers and 

other marginalized rural groups35
• In 1981, Latin America and the Caribbean saw a similar 

focus with the Agreement for the Establishment of a Regional Centre on Agrarian Reform 

and Rural Development of Latin America and the Caribbean36
. 

From the above discussion it may be stated that the provisions of the convention seems to be 

the weapon for conservation and protection of plant as living natural resources. Conservation 

of rain forest and other natural resources became more active in the subsequent years, 

particularly the Ramsar convention on wetland. 

31 http://www .rothamsted.ac.uk/examine/consortium/p5spa.html 
32 See Food and Agriculture Organization ofthe United Nations, http://www.fao.org/UNFAO/e/wmain-e.htm 
33 The role of treaties has grown with the development of this link. The subject matter of agreements has 
evolved from pest control and adequate production to sustainable management and equitable access to . 
technologies. 
34 http://shr.aaas.org/hrenv/docs/calamita2 _ 02.htm 
35 This agreement centered on the exchange of ideas, technology, and experience to encourage collaborative 
activities among the member states. 
36 [Not in force] 

197993 
0 2 JUN 2007 
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2.2-CONVENTION ON WETLANDS OF INTERNATIONAL IMPORTANCE 

ESPECIALLY AS WATERFOWL HABITAT (1971) 

For the conservation of wetland, Ramsar is perhaps the first international st~p to be 

considered as an important development. In the previous topic it has been seen that for the 

purpose of conserving living resources like plants in 1951 the appropriate convention came 

into existence. After that the next important development in the field of conservation is the 

Ramsar 1971. The Convention on Wetlands of International Importance especially as 

Waterfowl Habitat was adopted on 2 February 1971 in the Iranian city of Ramsar and 

entered into force on 21 December 1975. It was the first of the modem global 

intergovernmental treaties concerned with the conservation and wise use of natural 

resources 1• Over the years, however, the Convention has broadened its scope to cover all 

aspects of wetland conservation and wise use, recognizing wetlands as ecosystems that are 

extremely important for biodiversity conservation and for the well-being of human 

communities2
• 

A wetland should be considered internationally important if:3 

(a) it is a particularly good representative example of a natural or near-natural 

wetland, characteristic of the appropriate biogeographical region; or (b.) it is a 

particularly good representative example of a natural or near-natural wetland, 

common to more than one biogeographical region; or (c.) it is a particularly good 

representative example of a wetland which plays a substantial hydrological, 

biological or ecological role in the natural functioning of a major river basin or 

coastal system, especially where it is located in a transborder position; or (d.) it is 

an example of a specific type of wetland, rare or unusual in the appropriate 

biogeographical region. 

1 However, compared with more recent conventions, its provisions are relatively uncomplicated and general. 
Over the years, the Conference of the Contracting Parties has further developed and interpreted the basic 
tenets of the treaty text to keep the work o( the Convention abreast of changing world perceptions, priorities, 
and trends in environmental thinking. 
2 http://sea-bov .unep-wcmc.orglwdbpalintemational_ conv .htm 
3 http://www.fws.gov/intemational/fedregister/ramsarfr.html 
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What Ramsar Does?4 

• Recognizes wetlands' importance to communities, cultures, governments, and businesses 

and encourages wetland conservation and wise use of wetlands. 

• Defines "wetlands" and "waterfowl." 

• Establishes criteria for designating nvers, marshes, coral reefs and other areas as a 

"wetland of international importance." 

The Convention on Wetlands of International Importance especially as Waterfowl Habitat, 

known as the Ramsar Convention, provides the framework for international cooperation for 

the conservation of wetland habitats5
. Under the Convention, governments undertake to 

respect four main obligations6
: to designate at least one wetland for inclusion in the List of 

Wetlands of International Importance; to promote the wise use of wetlands; to consult with 

each other about the implementing of obligations arising from the Convention, e~pecially,. 

but not exclusively, in the case of a shared wetland or water system; and to create wetland 

reserves. 

Wetlands and the Ramsar Convention7 

Wetlands are often extremely vulnerable8
. The construction of dams changes the course and 

ecology of rivers; pollution, water-extraction, development and tourism activities threaten 

the biodiversity of lakes; fens, mires and bogs are being exploited industrially or converted 

into agricultural land. 

Wetlands and biodiversity9 

At least 12% of all Globally Threatened Birds (146 species) depend on wetlands. The most 

important types of wetlands for these birds are lakes and pools; rivers and streams; bogs, 

marshes and swamps; and coastal lagoons. Due mainly to their importance for large 

4 http://www.iafwa.org/ Attachments/vti""'" cnf/Ramsar'/o20fact%20sheet%20june%202004. pdf 
5 The Convention entered into force in 1975 with Contracting Parties from regions throughout the world. 
6 http://www.dfa.gov.za/foreign/MultilateraVinter/treaties/ramsar.htm 
7 http://www. birdlife.org/print.html?url=%2Faction%2Fchange%2Framsar%2Findex.html 
8 The use of water by people has strongly affected almost all wetlands on Earth. 
9 See supra 7. 

19 



congregations of waterbirds, wetlands make up a high per~entage of Important Bird Areas 

(IBA). 10 The Convention provides a framework for international cooperation for the 

conservation and wise use of wetlands 11
• 

BirdLife and the Ramsar Convention12 

The Ramsar Convention has become perhaps the most important global mechanism for 

BirdLife Partners in their national work13
. Namely, a new law on the water was adopted in 

1997 with the aim of water resources protection and rational use in view. It stresses greatest 

importance of all kinds of wetlands 14
. The landowners are obliged not to allow or reduce the 

influence of agricultural activities on ~he wetlands and should impede water pollution with 

fertilizer and chemicals 15
• The farming of prawns increasingly relies on the method of 

flooding brackish water areas for ponds 16
. The Ramsar Convention is one vehicle for 

mangrove protection that may conflict with shrimp farming operations 17
. The contracting 

countries must promote the training of personnel competent in the fields of wetland research, 

management, and wardening18
. Those countries that are Contracting Parties to the 

convention agreed 19
: wetlands constitute a resource of great economic, cultural, scientific 

and recreational value, the loss of which would be irreparable. Ramsar20 aims to provide 

10 69% of all European IBAs contain wetlands. Of those, 57% include freshwater lakes .or ponds, 44% rivers 
and streams, 19% fens or mires and 13% mudflats and sand flats. 
11 Parties are to designate suitable wetlands for inclusion in the List of Wetlands oflnternational Importance, 
to formulate and implement their planning so as to promote the conservation of wetlands included in the List 
and the wise use of wetlands in their territory. · 
12 See supra 7. . 
13 Many Partners have contributed to the designation ofiBAs as Wetlands oflnternational Importance in their 
countries, and many help to monitor these sites. 
14 The law forbids their draining. 
15 http://enrin.grida.no/biodiv/biodiv/national/georgia!Response/legisl.htm 
16 The construction of these ponds is detrimental to the health of the wetland ecosystem, and in particular 
detrimental to the viability of mangrove swamps. 
17 http://www.american.edu/TEDIMANGROVE.HTM 
18 (Article 4, para 4) 
19 http://www.fedcenter.gov/Articles/index.cfm?id=2442&pge_prg_id=9457&pge_id=1938 
20 The full name is the 'Convention on Wetlands oflnternational Importance Especially as Waterfowl Habitat' 
and it was adopted in Ramsar, Iran in 1971 (coming into force in 1975). As of June 1999, there were 116 
Contracting Parties (or countries) in all parts of the world. Approximately 980 wetlands (over 70 million 
hectares) have been designated as Ramsar Sites. Ramsar is the only environmental treaty dealing with a 
particular ecosystem. Ramsar is also the first of the modern, global, intergovernmental treaties on 
conservation. 
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the tools for involving local people and stakeholders in the ·development of management 

plans for wetlands whether these are recognised under the Convention or not. UNESCO 

serves as Depositary for the Convention, but its administration has been entrusted to a 

secretariat known as the Ramsar Bureau at IUCN which co-ordinates day-to-day activities21
• 

The confe~ence of the Contracting Parties22 meets every three years to further the application 

of the Convention. Ramsar sites facing problems can receive technical assistance. Small 

grants are available for conservation and wise-use projects23
. The Convention also publishes 

technical and educational materials including a newsletter. Conservation efforts should also 

be targeted at maintaining viable populations of these waterbirds in their natural ranges24
• 

That revealed that 85% of important wetlands were under some form of threae5
• The 

Wetlands Policy ofthe Commonwealth Government of Australia26 notes the loss of wetlands 

and major factors leading to degradation and loss; remains ignorance of the importance of 

wetlands and the roles they play. Without scientifically robust time series information on 

population status and distribution, success or failure of conservation actions cannot be 

assessed27
. 

Comprehensive information on breeding ranges, migration routes, important staging areas, 

non-breeding sites, feeding requirements, quality of habitat and carrying capacity and 

seasonal/annual usage of habitat and population changes is not available for many 

waterbirds28
. The Convention aims to ensure the conservation and wise use of wetlands. For 

21 http://www. wetland.org.za/news.htm=&Nodeld=912&Id=l8 
22 (Those countries belonging to the Convention) 
23 (Although this is limited to one site per country) 
24 http://www .deh.gov .au/biodiversity/migratory/waterbirds/200 l-2005/chapter2.html 
25 The main threats included general disturbance from human activities including settlement and agricultural 
encroachment; drainage and reclamation for agriculture; domestic, industrial waste water and pesticide 
pollution; over-exploitation of fishery resources and associated disturbance; commercial logging and other 
forestry activities in wetland-associated forests; and degradation of watersheds resulting in increased soil 
erosion and siltation and decreased water quality. 
26 (Environment Australia 1997) 
27 http://www .deh.gov .au/biodiversity/migratory/waterbirds/200 l-2005/chapter2.html 
28 Monitoring of bird distributions and populatiOIJS during the migration cycle is still in its infancy; thus 
population sizes and trends of many species remain unknown. . 
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this purpose, it contains four major commitments that Contr~cting Parties have agreed to by 

. . . h ty29 JOmmg t e trea . 

The first obligation under the Convention is to designate at least one wetland for inclusion in 

the List of Wetlands of International Importance and to promote its conservation, including, 

where appropriate, its wise use30
• Under the Convention there is a general obligation for the 

Contracting Parties to include wetland conservation considerations m their national land-use 

planning3 1
• 

Institutional structure32 

Every three years, the policy-making org~n of the Convention, which reviews the general 

trends in the implementation of the Convention as reflected in the National Reports and 

adopts decisions to improve the way in which the Convention works33
. The Standing 

Committee consists of 13 Contracting Parties elected on a proportional basis from the six 

Ramsar regions- Africa, Asia, Europe, Neotropics, North America, and Oceania- as well as 

the host countries of the most recent meeting and the next meeting of the COP34
• The 

Scientific and Technical Review Panel provide scientific and technical advice to the 

Conference of the Contracting Parties35
. The Conference of the Parties may confer that 

29 http://svs-unepibmdb.net/?q=node/8&PHPSESSID=cfd0ffaa6 I 35 I b7633c0af828dcef7a7 
30 Selection for the Ramsar List should be based on the wetland's significance in terms of ecology, botany, 
zoology, limnology, or hydrology. 
31 They have undertaken to formulate and implement this planning so as to promote, as far as possible, "the 
wise use of wetlands in their territory". 
32 See supra 29. 
33 The programme of each meeting of the COP also includes a series of technical sessions, which analyse 
issues of importance in the field of wetland conservation and wise use, including further interpretation and 
'development of the key Convention concepts. Ramsar COPs have gained the reputation of being highly 
effective· events, allowing an active involvement and participation of the non-governmental and academic 
community. 
34 The Contracting Parties which host the Ramsar Bureau and Wetlands International are invited to participate 
as permanent observers, and the International Organization Partners (see below) are invited to participate in 
an advisory capacity. 
35 The STRP is composed of 13 individual members with appropriate scientific and technical knowledge, 
selected from the six Ramsar regions, and representatives of the four International Organization Partners (see 
below). 

22 



"contribute on a regular basis and to the best of their abilities to the further development of 
- . 

the policies and technical and scientific tools of the Convention and to their application"36
• 

The provisions of the convention come to the field for conservation of wetland, but the 

acceptance by the participatory nations is not enough till the same has been implemented in 

the national legislation. In this connection the reference may be given of convention on 

endangered species, which has been discussed in the next topic. 

36 So far, four international non-government orga~isations that have been associated with the Convention 
since its inception have been recognized as lOPs. 
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2.3-CONVE~TION ·ON INTERNATIONAL TRADE I~ ENDANGERED SPECIES 
OF WILD FLORA AND FAUNA, 1973 

The conservation of natural living resources includes conservation and protection of wild life 

animals, which has been the subject matter of the present convention. In the last topic it was 

evident that for the conservation of wetland the Ramsar convention was useful. The 

Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES) 

uses an import/export permit system to regulate trade in species which are listed by CITES in 

one of three Appendices. 1 

Appendix f includes species which are now threatened with extinction and which may not 

be traded for primarily commercial purposes; "trade" for scientific, captive breeding, and 

other limited uses is permitted under strict conditions. Species in Appendix II3 are not 

currently threatened, but ·may become so if their trade is not controlled. Appendix III4 

contains species, which individual countries have listed because they are under special 

management regimes in that country and require the co-operation of other Parties in the 

control of trade. 5 Changes to the Appendix listings are made at the Conferences of the 

Parties6
, which are held every two to three years. Currently, CITES lists over 30,000 species 

of animals and plants. In 1975 an international convention was established to prevent 

international trade from threatening species with extinction. 7 This treaty is known as the 

1 http://www.ec.gc.ca/intemational/multilat/specie _ e.htm 
2 These are species threatened with extinction and that is, or may be affected by trade. Among the species 
listed are: apes, lemurs, the giant panda, many South American monkeys, great whales, cheetah, leopards, 
tiger, elephants, all rhinoceroses, many birds of prey, cranes, pheasants, parrots, all sea turtles, some 
crocodiles and lizards, giant salamanders, some mussels, orchids, cycads and cacti. 
3 These are species that, although not threatened with extinction now, might become so unless trade in them is 
strictly controlled and monitored. CITES Appendix II also includes some non-threatened species, in order to 
prevent threatened species from being traded under the guise of non-threatened species that are similar in 
appearance. 
4 These are species that any CITES Party identifies as being subject to regulation within its jurisdiction for the 
purpose of preventing or restricting exploitation and that require the cooperation of other countries in the 
control oftrade. 
5 (Canada, for example, has listed the walrus in Appendix III.) 
6 (CoPs) 
7 http://www.deh.gov.au!biodiversity/trade-use/cites/ 
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Convention on International Trade in Endangered Species of Wild Fauna and Flora.8 CITES9 

has established a worldwide system of controls on international trade in threatened wildlife 

and wildlife products by stipulating that government permits are required for such trade. 

Security paper and stamps are often used for these permits to prevent forgery. 10 The 

convention, also known as the Washington species protection convention, is intended to 

ensure that species, which are or could be at. risk through extensive international trade, are 

only traded to the extent permitted by their natural stocks. Any crossing of national borders 

is defined by CITES as trade. 11 

Conference of the Parties (CoP): 12 At meetings of the Conference of the Parti~s, in addition 

to decisions to amend Appendices I and II, the Parties pass Resolutions and Decisions that 

are intended to improve the effectiveness of the Convention. Decisions typically relate to the 

period up to the next Conference of the Parties, while Resolutions have a longer lifespan. 13 

Nomenclature Committee: This committee recommends standard names for animal or plants 

species, to the level of subspecies or botanical variety. An important aspect of the work of 

the committee is to verifY that changes in the names used to refer to species do not cause 

changes in the scope of protection ofthe taxon concerned14
• 

Strategic Vision 

8 (CITES) 
9 The text of the Convention was opened for signature at a meeting of representatives of eighty countries in 
Washington, D.C., United States, on 3 March 1973, and entered into force on l1!!.ly 1975. As ofNovember 
2005, 169 Parties had entered the convention. 
10 http://www.deh.gov.au/biodiversity/trade-use/cites/ 
11 http://www.bvet.admin.chlhandel/index.htm1?1ang=en 
12 http://svs-unepibmdb.net/?q=node/S&PHPSESSID= 16f7ce9859272c 11 02fdacd92e691ab0 
13 The Standing Committee provides policy guidance to the Secretariat concerning the implementation of the 
Convention and oversees the management of the Secretariat's budget. In addition, it coordinates and oversees, 
where required, the work of other committees and working groups; carries out tasks given to it by the 
Conference of the Parties; and drafts resolutions for consideration by the Conference of the Parties. The 
Standing Committee usually meets once a year and additionally before each Conference of the Parties. 

14 The functions of the Secret~riat include playing a coordinating, advisory and servicing role in the working 
of the convention, arranging meetings of the Conference of the Parties and of the permanent committees; 
providing assistance in the fields of legislation, enforcement, science and training; and distributing 
information to the Parties. The Secretariat is located in Geneva, Switzerland. 
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The purpose of the Strategic Vision through 2005, adopted by CoP II in 2000 is 'To ensure 
- . 

that no species of wild fauna or flora becomes or remains·· subject to unsustainable 

exploitation because of international trade.' The seven main goals are: Enhance the ability of 

each Party to implement the convention; Strengthen the scientific basis of the decision

making processes; Contribute to the reduction and ultimate elimination of illegal trade in 

wild fauna and flora; Promote greater understanding of the convention; Increase cooperation 

and conclude strategic alliances with international stakeholders; Progress towards global 

membership; Provide the convention with an improved and secure financial and 

administrative basis. At CoP13 in 2004 the Parties to CITES decided to extend the perioq of 

its Strategic Vision to the end of 2007. 15 

It is a duty of the Management Authority of each member nation of CITES to establish a 

strategy for the control and utilization of all confiscated plants. This will frequently mean the 

involvement of botanic gardens, which may already be giving advice to their country's 

Management and Scientific Authorities. 16 

A Code of Practice for Botanic Gardens in Plant Trade17 

• Judge whether any plant trade operations that you influence or in which you participate 

are detrimental to the survival of plant species or vulnerable populations. 

• Never break any of these laws intentionally, and take all measures possible to ensure that 

you do not break them unintentionally. 

• Include in your institution's curation or accessions policies guidelines to be followed on 

plant trade issues. 

15 See Supra 12. 
16 Botanic gardens need to cooperate with each other on the implementation of CITES and in time may be able to 
establish procedures for the distribution of threatened plant material. National co-ordination between botanic gardens in 
matters relating to CITES may be possible and advantageous, especially in countries that have well-developed botanic 
garden network organizations. One such example is the lberian-Macaronesian Association of Botanic Gardens, which 
has a clearly defmed policy to support the wide implementation and application of CITES and has held several meetings 
specifically on CITES issues. Such networks may also help to ensure the effective distribution of confiscated plants. 
17 http:/ /www.bgci.org/botanic _gardens/SwitzerlandGeneveBGCN22/ 
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• Lobby for the conservation of your country's flora arid the protection of its most 

vulnerable species from illegal or unsustainable trade. 

From the above discussion it may be clear that the purpose of the convention was to regulate 

the trade of endangered species and subsequently prove to be the best mechanism of 

protecting the natural resources. From the above discussion it is appropriate to say that the 

process of conservation for the living natural resources became possible through various 

standard provisions. But as usual the difficulty remains with the concept of implementation 

by the nations through national legislations. In this connection India has enacted Wildlife 

protection Act in the year 1972. Recently Government of India made certain amendments in 

the name of the national board for wild life, 2003, 18 the breeding of and experiments on 

animals (control and supervision) Amendment rules, 2005. 19 In the year 1982 the world Charter for 

nature played vital role to bring conservation as the basis for natural resources. 

18 See for details Annex 4. 
19 See for details Annex I. 
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2.4-UN GENERAL ASSEMBLY RESOLUTION 37 I 7 ON A WORLD CHARTER 
FOR NATURE, 1982 

In the previous topic it has been seen that CITES covers only the endangered species for · 

conservation but the present convention gives the conservation to entire natural resources. 

Every form of life is unique, warranting respect regardless of its worth to man, and to accord 

other organisms such recognition's, man must be guided by a moral code of action 1 Nature 

shall be respected and its essential processes shall not be impaired.2 In Agenda 21, (UNCED, 

1992) every state acknowledged the following: 

The major cause of the continued deterioration of the global environment is the 

unsustainable pattern of consumption and production, particularly in industrialized countries, 

which is a matter of grave concern, aggravating poverty and imbalances3
. Also, the panel 

does not acknowledge the application of the precautionary principle - a longstanding 

principle of international customary law - to all levels of threats to true securit/. The 

precautionary principle has been enunciated in international documents since at least the 

1972 United Nations Conference on Humans and the Environment5
, where it appeared in a 

rudimentary form; it was then reinforced in the 1982 UN Resolution 37/7, the World Charter 

of Nature, and then re-enunciated throughout the UNCED documents. Since 1972,in 

Stockholm the essence of the precautionary principle was agreed to by the member states of 

the United Nations." A point has been· reached in history when we must shape our actions 

throughout the world with a more prudent care for their environmental consequences. 

Through ignorance or indifference we can do massive and irreversible harm to the earthly 

environment...Declaration of the United Nations Conference on the Human Environment 

(Declaration of the United Natio~s Conference on the Human Environment".6 

1 (Preamble, UN Resolution, 37/7, World Charter ofNature, 1982) 
2 (Principle I, UN Resolution, 37/7, World Charter ofNature, 1982) World Charter ofNature, 1982) 
3 

( 4.3. Changing consumption patterns, Agenda 21. 1992) 
4 hrtp://peaceinspace.blogs.com/peaceinspaceorg/2004/12/why _did_ the_ hig.html 
5 (Stockholm Convention) 
6 (1972) 
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This principle was further reinfor9ed in 1982, in the World Charter of Nature7
: "Activities 

which are likely to pose a significant risk to nature shall be preceded by an exhaustive 

examination; their proponents shall demonstrate that expected benefits outweigh potential 

damage to nature, and where potential adverse effects are not fully understood, the activities 

should not pro_ceed" (11 b) World Charter of Nature. Activities, which are likely to cause 

irreversible damage to nature shall be, avoided (11. a) World Charter of Nature. In 1992, in 

the UNCED documents there is the full enunciation of the precautionary principle. This 

principle is present in all the documents in differing forms: 

In the Rio Declaration it is expressed in the following way Where there are threats of serious 

or irreversible damage, lack of full scientific certainty shall not be used as a reason for 

postponing cost-effective measures to prevent environmental degradation." (Rio Declaration, 

1992). 

In the Framework for a Climate Change Convention it is phrased in a different way:" The 

Parties should take precautionary measures to anticipate, prevent or minimize the causes of 

climate change and mitigate its adverse effects. Where there are . threats of serious or 

irreversible damage, lack of full scientific certainty should not be used as a reason for. 

postponing such measures, taking into account that policies and measures8 and in the 

Convention on Biological Diversity "where there is a threat of significant reduction or loss of 

biological diversity, lack of full scientific certainty should not be used as a reason for 

postponing measures to avoid or minimize such a threat"9
. 

In the United Nations Convention for the Protection of Cultural and Natural Heritage: "Each 

State Party to this Convention recognizes that the duty of ensuring the identification, 

protection, conservation, presentation and transmission to future generations of the· cultural 

7 http://www .hartford-hwp.com/archives/25/049 .html 
8 (Climate Change Convention, 1992) . 
9 (Convention on Biological Diversity, UNCED, 1992) 

29 



and natural heritage referred to in articles 1 and 2_and si~ated on its territory, belongs 

primarily to that State. 10 

In the Stockholm Convention of 1972, the requirement to preserve our environmental 

-heritage and the requirement to save a representative sample of natural ecosystems for future 

generations were being recognized: "The natural resources of the earth including the air, 

water, land, flora and fauna and especially representative samples of natural ecosystems must 
I 

be safeguarded for the benefit of present and future generations" 11 [Humans] have a special 

responsibility to safeguard and wisely manage the heritage of wild life and its habitat which 

are now gravely imperiled by a combination of adverse factors 12
, 

In UN Resolution 37/7, 1982 Reaffirming that [humans] must acquire the knowledge to 

maintain and enhance his ability to use natural resources in a manner, which ensures the 

preservation of the species and ecosystems for the benefit of present and future generations, 13 

In the Convention . of Biological Diversity "to conserve and sustainably use biological 

diversity for the benefit of present and future generations 14 and in the Framework 

Convention on Climate Change:" to protect the climate system for present and future 

generations". Around the world many of the basic resources on which future generations will 

depend for their survival and well-being are being depleted and environmental degradation is 

intensifying, widespread and persistent poverty, and social and economic inequality. 15This 

international customary law principle has been expressed in numerous international 

documents for- over 20 years. An example of the enunciation of the principle can be found in 

the UN Resolution ,37/7 and reads as follows: The principles set forth in the present Charter 

shall be reflected in the law and practice of each State, as well as at the internationallevel. 16 

10 (United Nations Convention for the Protection of Cultural and Natural Heritage", 1972) 
11 (Principle 2) 
12 (Principle 4) 
13 (UN Resolution 37/7, 1982) 
14 (Biodiversity Convention, UNCED, 1992) 
15 (Preamble, 1.2. International Conference on Popul~tion and Development, 1994) 
16 (UN Resolution 37/7) 
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Also, under the Convention of the Law of Treaties, states ~re bound, unless specifically 

mentioned, not to invoke internal law to justify non-performance of a treaty obligation 17
• 

, In 1995, in the Platform of Action, applicable international agreements, instruments and 

~--conventions, including those related to the environment, and other relevant laws" 18
• This 

undertaking was reaffirmed and extended in the Habitat II Agenda to include the "private 

sector" 19
• No matter how advanced its science and technology are or how perfect the means 

of legislation and implementation of environmental law are, an independent effort to resolve 

global problems is not enough. Global problems require a global effort20
. Since we have only 

one earth and given that the international community is an organic whole, it could also be 

asserted that man's, endeavour to solve global environmental problems will not be 

accomplished and will be of no avail if we fail to bring into play every positive factor and 

unite all available forces21
• Given this situation, and the implementation of international 

environmental law must take into account the contributions and the needs of third-world 

countries.22 Especially since the 1980s, they have made active appeals for the strengthening 

of international cooperation; the provision of assistance to expand coastal jurisdiction; 

protection against sea-coast pollution; the control of the export and transport of hazardous 

products; the control of the processing of solid wastes; and the protection of the soi123
. 

Owing to their active initiative, participation, and support, such instruments as the World 

Soil Charter,24 the World Charter for Nature,25 and the United Nations Convention on the 

17 (Art. 27) 
18 (Section 167) 
19 http://www .hartford-hwp.com/archives/25/049 .html 
20 To name a few, the problems include pollution of the atmosphere, of marine life, of coastal and inland 
waters, and of all areas reached by acid rain. 
21 http://www.unu.edu/unupress/unupbooks/uu25ee/uu25ee0j.htm 
22 The participation of third-world countries in international environmental protection, legislation, and 
implementation of international environmental law is very relevant. 
23 http://www .unu.edu/unupress/unupbooks/uu25ee/uu25ee0j .htm 
24 Convention on International Trade in Endangered Species of Wild Fauna and Flora. Washington, 3 Mar. 
1973. !d. v, 2228. 
25 World Chatter for Nature, adopted by the United Nations General Assembly, 9 Nov. 1982, G.A. Res. 37/7; 
37 U.N. GAOR Supp. (no. 51) at 17, U.N. Doc. A/37/51 (1982). 
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~aw of the Sea26 were enacted. Here, it is appropriate t~ mention that the third-world 

countries united to ensure the adoption of the United Nations Declaration on the Right to 

Development (1986)27
• The 1981 African Charter ~f Human and.Peoples' Rights expressly 

recognizes the rights of "all peoples" to a "generally satisfactory environment favorable to 

their development. "28 Inside another human rights protection system, the American 

Convention, an Additional Protocol to the Convention on Human Rights in the Area of 

Economic, Social, and Cultural Rights29
, provides in its Article II: !.Everyone shall have the 

right to live in a healthy environment and to have access to basic public services. 2.The 

States Parties shall~ promote the protection, preservation and improvement of the 

environmen~. "30 Thus the "right to environment" has been recognized in positive 

international law, Figure in 44 national constitutions, in that of a dozen state members of 

federal states, and in general laws of several countries. 31 

It may thus be considered that whatever the formulation of the principle is, an individual 

right to the protection of the environment can be deduced from it32
. Indeed, it has been 

objected that the terms "right to environment" are too vague to allow the utilization of 

judicial means of redress: the very word "environment" can hardly be defmed, even "if it is 

generally qualified33
• The example of one of the most fundamental rights, that of liberty and 

security of the person, as formulated in different conventions, 34 the existence and proper 

functioning of certain procedures that constitute protection against arbitrary action, 

26 Convention for the Prevention of Marine Pollution from Land-Based Sources, Paris, 4 June 1974. /d. 11, 
748. 
27 The United Nations Declaration on the Right to Development was adopted by 146 votes to I (US) with 8 
abstentions (Denmark, FRG, Finland, Iceland, Israel, Japan. Sweden. and the UK). U.N.G.A. Res. 411128 of 4 
Dec. 1986, 
28 Article 24, African Charter of Human and People's Rights (Banjul, 20 June 1981), 21 I.L.M. 58 (1982). 
29 (Protocol of San Salvador) 
30 Protocol adopted at San Salvador on i 8 Nov. 1988. 28, I.L.M. 698 (1989). 
31 Extracts of these provisions are reproduced in E. Brown Weiss, In Fairness to Future Genorations, 297 
(Transnational/United Nations University). See also Unesco, Environnement et droits de l'homme, 152 (P. 
Kromrek, ea .. Unesco. 1987). 
32 http://www.unu.edu/unupress/unupbooks/uu25ee/uu25ee0k.htm 
33 ("adequate," "satisfactory, " "healthy," "ecologically balanced," etc.) 
34 However, such a situation is not exceptional in the field of human rights, where concepts such as "ordre 
public," "national security," "morality" are to be given an exact interpretation. Moreover, one should not 
forget that an essential aspect of protecting human rights is the creation of procedures that permit ensuring 
respect for these rights. 
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preventing the organs of the state from infringing upon _the liberty and security of its 

dtizens35
. Thus, it signifies in reality the right to t~e conservation of the environment, 

conservation including p~otection and improvement36.At the 1982 session of the United 

Nations General Assembly, Kenya formed part of a large majority of states that voted in 

favour of adoption of the World Charter for Nature.37 In doing so, it pledged to abide by the 

"conservation principles" set out in this instrument, the first of which states: "Nature shall be 

respected and its essential processes shall not be impaired."38 The first of these, the 

denominateq Forest Principles, 39 stresses the "vital role" of forest ecosystems as well as an 

array of timber and non-timber forest products, employment and recreation opportunities.40 

The document recognizes, it is true, the "sovereign and inalienable right" of states to manage 

their forests in accordance with their own socio-economic necessities- provided that such 

management is based on rational land-use policies and consistent with the notion of 

sustainable development41
• The other instrument of special significance for present purposes, 

the UNCED action programme for the twenty-first century Agenda 21, with an emphasis on 

natural forest conservation, should be at the basis of national policies42
• Failure to conserve 

forests, it is acknowledged, results in "soil erosion, loss of biological diversity, damage to 

35 Article 9 of the UN Covenant on Civil and Political Rights, Article 5 of the European Convention on 
Human Rights, Article 7 of the American Convention on Human Rights, Article -
36 So conceived, the right to environment is as concrete in its implications as any other right guaranteed to 
individuals and groups. It includes procedures assuring that every individual is informed on time of major 
changes that could harm his or her environment; he or she is enabled to participate in the decision-making 
process and has access to adequate means of redress, either for the violation of these rights or in order to 
obtain satisfaction if his or her environment has already suffered damage. 
37 General Assembly Resolution 37/7 of 28 October 1982. It was adopted by 11 I votes to 1, with 18 
abstentions. 
38 Other principles call for the avoidance of irreversible damage to nature, and the adaptation of agriculture 
and forestry practices to the natural characteristics and constraints of given areas. 
39 Non-Legally Binding Authoritative Statement of Principles for a Global Consensus on the Management, 
Conservation and Sustainable Development of All Types of Forests, adopted 13 June 1992. 
40 Principles 2(b), 4, 5 and 6(a) and (d). 
41 In the Rio Declaration on Environment and Development also forthcoming from the Earth Summit, the 
latter notion is defined as development that meets the needs of both present and future generations. The 
Forest Principles specify these needs, as "social, economic, ecological, cultural and spiritual human needs." 
In this respect, countries are called on to protect primary and old-growth forests "and other unique and valued 
forests of national importance." 
42 It recalls the multiple functions of forests and iterates the need for a system of protected areas aimed at 
preserving representative ecosystems and landscapes, including primary and old-growth forests. 
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wildlife habitats and degr~dation of watershed areas, deteri?ration of the quality of life and 

reduction of the options for development. "43 

Biological Diversity44 

The overarching legal framework in the field of nature conservation is formed by the 

Convention on Biological Diversity, which was adopted in May 1992, notably in Nairobi.45 It 

is difficult to see how the proposed excisions could qualify as such sustainable use, given the 

likeliness of substantial forest biodiversity decline associated with them. 46 

Important Cases 

In A.P. Pollution Control Board v. Prof M V Nayudu47 the Supreme Court stated that in the 

11th Principle of the U.N. General Assembly Resolution on World Charter for Nature, 1982, 

the emphasis shifted to the "precautionary principle". 

Conservation of natural resources sometimes struck by the global warming. In this context 

the first international step was Vienna convention, which has been discussed in the next 

topic. 

43 The World Charter for Nature, the Forest Principles, Agenda 21 and the Rio Declaration, all of which were 
supported by Kenya, are not legally binding in the strict sense of the word. They do, however, have a high 
political profile and signatories may be expected to deliver solid argumentation in order to justifY inconsistent 
conduct. 
44 http://www. wrm.org.uy/countries/Kenya/law .html 
45 When the government of Kenya ratified the agreement two years later, it committed itself to the 
conservation and sustainable use of the biological diversity (that is, the variability of species and ecosystems) 
resorting under its jurisdiction. Under the terms of the treaty, Kenya is to promote the protection of 
ecosystems and natural habitats, respect the traditional lifestyles of indigenous communities, and is expected 
to use nature only "in a way and at a rate that does not lead to the long-term decline of biological diversity, 
thereby maintaining its potential to meet the needs and aspirations of present and future generations." 
46 To illustrate this with two examples: the fate of Turner's eremomela, a small bird species endangered on a 
global scale, is closely entwined with the future of the South Nandi Forest Reserve; whereas scheduled forest 
conversion in the Hombe area of Mount Kenya would close off a crucial migration route of African elephants. 
47 (1999) 2 sec 718, at page 733 
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2.5-YIENNA CONVENTION FOR THE PROTECTION OF THE OZONE LAYER 

(1985) 

In the previous topic the subject of conservation was the entire nature and now in this topic it 

is to be discussed that the conservation also depends on natural balance of ozone layer. The 

Vienna Convention and its Montreal Protocol on Substances that Deplete the Ozone Layer 

are now acknowledged as outstanding successes and as examples to be followed for the 

solution of global environmental problems through global cooperation and partnership1
• It set 

out broad principles of ozone layer protection, rather than establishing the detailed phase-out 

schedule of ozone depleting substances, which were later, included in the Montreal Protocol 

in 19872
. There are now 173 Parties to the Vienna Convention. These Parties have phased 

out 84 per cent of consumption of the chemicals that destroy the ozone layer. This path must 

continue to ensure recovery of the ozone layer by the year 20503
. Ozone is mainly found in 

the stratosphere and in the troposphere. About 90 per cent of ozone resides in the 

stratosphere, approximately 10 to 50 kilometres above the Earth's surface4
. Four years later, 

1 "Though the steps that the global community took at Vienna were small compared to the challenges facing 
it, they symbolized a major psychological breakthrough in dealing with the threat of the depletion of the 
ozone layer, said Klaus Toepfer, Executive Director of the United Nations Environment Programme (UNEP). 
"The Vienna Convention helped to pave the way for the more comprehensive agreement that was to follow -
the Montreal Protocol", he said. 
2 The Convention committed States to cooperate in researching the causes and effects of ozone depletion as 
well as alternative technologies; to cooperate on adopting legal and policy measures to counteract activities 
that are harmful to the atmosphere and to facilitate the transfer of technology and transmission of information, 
especially to developing countries. 
3 http://www.grida.no/newsroom.cfm?pressReleaseltemiD=290 
4 The Ozone Layer is found in the stratosphere between I 0 - 50km above the ground. Ozone molecules have 
three atoms of oxygen instead of the normal two. The Ozone Layer protects us from the harmful effects of 
certain wavelengths of ultra-violet (UV) light from the sun, specifically UV-B. Any significant decrease in 
ozone in the stratosphere would result in an increase of UV -B radiation reaching the earth surface. Increases 
in levels ofUV-B radiation can result in the increase in skin cancers, suppress the immune system, exacerbate 
eye disorders including cataracts and affect plants, animals and plastic materials. Chlorofluorocarbons (CFCs) 
invented in 1928 found many uses in aerosols, foams, refrigeration, air conditioners, solvents, fire 
extinguishers etc. These CFCs are long lived, their emissions reach the stratosphere and cause ozone 
depletion. This ozone depletion has been dramatically confirmed through the Antarctic "Ozone Hole" 
discovered in 1985 and observations, since then, of ozone depletion in the middle and higher latitudes. The 
United Nations Environment Programme (UNEP) has been addressing this issue since 1977. Under the 
auspices ofUNEP, the Governments of the world arrived at The Vienna Convention on the Protection of the 
Ozone Layer in 1985. Through this Convention, governments committed themselves to protect the ozone 
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in 1974, a paper was published by Mario Molina and Sherwood Rowland of the University 

of California, suggesting that chlorofluorocarbons (CFCs) might play a role in depleting 

ozone in the stratosphere5
• 

After many years of negotiation that started in 1977 under UNEP's "World Plan of Action on 

the Ozone Layer" and with the scientific confirmation of the depletion of the ozone layer, the 

Framework Convention for the Protection of the Ozone Layer was adopted on 22 March 

1985 in Vienna and signed by the 28 countries.6 

In that connection, the international community agreed to adopt the Montreal Protocol on 

Substances that Deplete the Ozone Layer in 1987, which regulates the production and 

consumption phase out schedules of ozone-depleting substances7
. Article 18 of the Vienna 

Convention Treaty stipulates that if a state has signed a treaty there is an "obligation not to 

defeat the object and purpose of a treaty prior to the entry into force; thus an obligations 

could be placed on states that have signed but not ratified international Conventions and 

Treaties8.Wednesday 22 March 2000 marked the fifteenth anniversary of the adoption of the 

Vienna Convention for the Protection of the Ozone Layer With the adoption of that 

Convention; the foundation was laid for concerted efforts to protect the ozone layer. 9 

"Though the steps that the global community took at Vienna were small compared to the 

challenges facing it, they symbolized a major psychological breakthrough in dealing with the 

threat of the depletion of the ozone layer, said KlausToepfer10
. It set out broad principles of 

layer and to co-operate with each other in scientific research to improve understanding of the atmospheric 
processes. 
5 These links have since been repeatedly confirmed. The three scientists received the NQbel Prize for 
Chemistry in 1995. Last year Prof. Mario Molina won the UNEP Sasakawa Environment Prize. 
6 Argentina, Austria, Belarus, Belgium, Burkina Faso, Canada, Chile, Denmark, Egypt, European 
Community, Finland, France, Germany, Greece, Italy, Luxembourg, Mexico, Morocco, Netherlands, New 
Zealand, Norway, Peru, Russian Federation, Sweden, Switzerland, Ukraine, United Kingdom, United States 
of America. Since then, 173 Parties have ratified the Convention. 
7 The Montreal Protocol has been adjusted in London in 1990, Copenhagen in 1992, Vienna in 1995, 
Montreal in 1997 and in Beijing in 1999. · 
8 http://www .isis.aust.com/cpttlinstruments.htm 
9 "The Vienna Convention helped to pave the way for the more comprehensive agreement that was to follow 
the Montreal Protocol", Klaus Toepfer, UNEP 1 

10 Executive Director of the United Nations Enviromnent Programme (UNEP) 
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ozone layer protection, rat~er than establishing the detailed. phase-out schedule of ozone 

depleting substances, which were later, included in the Montreal Protocol in 1987u. Both the 

Convention and the Protocol allowed the Parties thereto, to progress step-by-step in building 

ownership of the process by all Governments, Industry, non-governmental organizations and 

academia among others. At its adoption on 22 March 1985, 28 countries signed the 

Convention12
• When UNEP was conceived at the 1972 United Nations Conference on the 

Human Environment in Stockholm, international efforts to deal with the problem of ozone 

depletion begun. The organization has been concerned with protecting the ozone layer ever . 

since13
. 

In 1974, a paper was published by Mario Molina and Sherwood Rowland of the University 

of California, suggesting that chlorofluorocarbons (CFCs) might play a role in depleting 

ozone in the stratosphere14
• But in the case of ozone depletion, who could forgive us if we 

· had reacted too late?"15 

In 1985, nations agreed in Vienna to take "appropriate measures ... to protect human health 

and the environment against adverse effects resulting or likely to result from human 

activities which modifY or are likely to modifY the Ozone Layer", thus the Convention for 

11 The convention committed States to cooperate in researching the causes and effects of ozone depletion as 
well as alternative technologies; to cooperate on adopting legal and policy measures to counteract activities 
that are hannful to the atmosphere and to facilitate the transfer of technology and transmission of infonnation, 
especially to developing countries. 
12 There are now 173 Parties to the Vienna Convention. These Parties have phased out 84 percent of 
consumption of the chemicals that destroy the ozone layer. This path must continue to ensure recovery of the 
ozone layer by the year 2050. 
13 Ozone is mainly found in the stratosphere and in the troposphere About 90 per cent of ozone resides in the 
stratosphere, approximately 10 to 50 kilometers above the Earth's surface. The stratospheric ozone, commonly 
known as the· "ozone layer", plays a critical role in protecting living organisms from the hannful effects of the 
solar ultraviolet radiation. 
14 These links have since been repeatedly confinned. The three scientists received the Nobel Prize for 
Chemistry in 1995. Last year Prof. Mario Molina won the UNEP Sasakawa Environment Prize. 
15 After many years of negotiation that started in I 977 under UNEP's "World Plan of Action on the Ozone 
Layer" and with the scientific confinnationofthe depletion ofthe ozone layer, the Framework Convention for 
the protection of the Ozone Layer was adopted on 22 March 1985 in Vienna and signed by the following 28 
countries: Argentina, Austria, Belarus, Belgium, Burkina Faso,Canada, Chile, Denmark, Egypt, European 
Community, Finland, France, Germany,Greece, Italy, Luxembourg, Mexico, Morocco, Netherlands, New 
Zealand, Norway,Peru, Russian Federation, Sweden, Switzerland, Ukraine, United Kingdom, UnitedStates of 
America. Since then, 173 Parties have ratified the Convention. 
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the Protection of the Ozone Layer was bom16
• The Convention.pr~vided for future protocols 

and specified procedures for Amendment and dispute settlement17
• 

Settlement of disputes18 

1. In the event of a dispute between Parties concerning the interpretation or application 

of this Convention, the parties concerned shall seek solution by negotiation. 

A conciliation commission shall be created upon the request of one of the parties to the 

dispute19
• The Convention addresses this important environmental issue primarily by 

providing for international cooperation in research and exchange of information20
• The 

General Assembly of this worldwide association of meeting professionals also passed a 

resolution to increase the size oft}le Board of Directors from next year21
• 

Christian Mutschlechner joined the Vienna Tourist Board in 1985, taking over the helm of its 

Convention Bureau in 199022
• Previously, there was one Board member for each of these 

Categories. 23Nations agreed to take "appropriate measures ... to protect human health and the 

environment against adverse effects resulting or likely to result from human activities which 

modify or are likely to modify the Ozone Layer; "but the measures are unspecified24
. There 

is no mention of any substances that might harm the ozone, and CFCs only appear towards 

the end of the annex to the treatY, where they are mentioned as chemicals that should be 

16 http://~.unep.org.bh/Programmes/CAP/overview/vienna.asp 
17 The Vienna Convention set an important precedent. For the first time nations agreed in principle to tackle a 
global environmental problem before its effects were felt, or even scientifically proven. 
18 Article 11. 
19 The commission shall be composed of an equal number of members appointed by each party concerned and 
a chairman chosen jointly by the members appointed by each party. 
20 It could also serve as a framework for the negotiation of possible protocols containing harmonized 
regulatory measures that might in the future be considered necessary to protect this critical global resource. 
21 http://www 1. vienna.convention.at/news/news _ detail.asp?lang=2&smid=4&nid=34 
22 He was not the only ICCA official to be given a vote of confidence. Margarethe Gamauf, in charge of 
congress sales promotion at Austrian Airlines, was re-elected Airlines Category Board Member for a further 
two-year term. . 
23 Yet at this year's General Assembly in Cape Town, an 80% majority to change Board structure backed a 
strategic decision. As of next year's Congress in Montevideo in autumn 2005, each geographical region 
(Europe, Asia Pacific, Africa & Middle East, North America and Latin America) will also elect a 
representative to this body. 
24 http://www.earthscape.org/p 1/une03/une03 .html 
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monitored25
• As the experts began to explore_ for specific n:easures to be taken, the journal 

'Nature' published a paper in May 1985 by British scientists- led by Dr. Joe Farman- about 

severe ozone depletion in the Antarctic. The paper's findings were confirmed by American 

satellite observations and offered the first proof of severe ozone depletion and making the 

need for definite measures more urgent. 26 Although the Vienna Convention did not contain 

specific measures to reduce the use of ozone depleting substances, it laid the groundwork for 

the agreement that would, the Montreal Protocol.27 The Protocol committed its 24 signatories 

to a reduction of CFC and halon emissions through controls on production and use of these 

chemicals28
. In spite of reports showing that the efforts of Protocol parties had led to a global 

reduction of ozone depleting chemicals use by 40% since 1986, ozone depletion was at 

record levels29
. The Multilateral Fund is a fund established under the Montreal Protocol to 

help developing nations covers the costs of ozone layer protection30
. A number of developing 

countries, including Mexico, Chile, and the Philippines, have made a commitment to phase 

out use of ozone depleting chemicals on the same timetable as industrialized nations.31 

The above discussion makes it clear that the proper implementation of the provision s and 

strictly standby with the rules can help reduce global warming. India has through 

Environment protection Act came forward to combat global warming and in this context 

recently made the ozone depleting substances (regulation and control) rules, 200032
• 

25 The main thrust of the convention was to encourage research, cooperation among countries and exchange of 
information. Even so it took four years to prepare and agree. 
26 As a result, in September 1987, agreement was reached on specific measures to be taken and the Montreal 
Protocol on Substances that Deplete the Ozone Layer was signed. 
27 http://www .o~onece1l.com/ Aboutus.htm 
28 CFC levels were to be cut by 50% of 1986levels by 1998. Halon production was frozen at 1986levels. 
29 The negotiations resulted in a further commitment to phase out halons by 1994, CFCs, methyl chloroform, 
and carbon t~trachloride by 1996, HCFCs by 2030 and to freeze methyl bromide use at 1991 levels in 1995. 
30 Thirty six industrialised nations, including Canada, made a commitment in 1990 to contribute a total of 
US$ 160 million over. three years to assist their developing country partners to phase out ozone depleting 
substances. 
31 The Fund Secretariat is based in Montreal and is supported by the Canadian government Canada's 
contribution to the Fund in 1992 was US$ 2.6 million. 
32 For details see Annex 10. 
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Chapter-3-International Conferences I 

Commissions I Treaties I Declarations 



3.1-PERMANENT SOVEREIGNTY OvER NATURAL RESQURCES, 1962 

This study analyzes the evolution of permanent sovereignty from a political claim to a 

principle of international law, and examines its significance for such controversial issues as 

peoples' rights, nationalization, and environmental politics. Dr. Schrijver argues that 

corollary rights available through permanent sovereignty must be seen alongside the 

corollary obligations they also entail. He thus identifies new directions sovereignty over 

natural resources has taken in an Increasingly interdependent world 1• 

In any case where the question of compensation gives rise to a controversy, the national 

jurisdiction of the State taking such measures shall be exhausted2
• However, upon agreement 

by sovereign States and other parties concerned, settlement of the dispute should be made 

through arbitration or international adjudicatlon3
• Violation of the rights of peoples and 

nations to sovereignty over their natural wealth an~ resources. is contrary to the spirit and 

principles of the Charter of the United Nations and hinders the development of international 

co-operation and the maintenance ofpeace4
• 

The principle was and continues to be an essential precondition to a people's realization of 

its right of self-determination and its right to development5
. Consequently, the reconciliation 

of the legitimate interests· of States with the prior rights of indigenous peoples to their natural 

resources has been recognized by many as a critical and necessary step for the advancement 

of the rights of indigenous peoples6
• They have done so in the context of the urgent need for 

understanding by non-indigenous societies of the spiritual, social, cultural, economic and 

1 http:/ /www.cambridge.org/us/catalogue/catalogue.asp?isbn==0521562694 
2 International co-operation for the economic development of developing countries, whether in the form of 
public or private capital investments, exchange of goods and services, technical assistance, or exchange of 
scientific information, shall be such as to further their independent national development and shall be based 
upon respect for their sovereignty over their natural wealth and resources. 
3 http://www l.umn.edulhumanrts/instree/c2psnr.htm 
4 Foreign investment agreements freely entered into by or between sovereign States shall be observed in good 
faith; States and international organizations shall strictly and conscientiously respect the sovereignty of 
peoples and nations over their natural wealth and resources in accordance with the Charter and the principles 
set forth in the present resolution. 
5 http://www.unpo.org/news_detail.php?arg==02&par==3549 
6 Ibid. 
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political significance to indigenous societies of their lands, ~erritories and resources for their 

continued survival and vitality 7• 

A small number of international natural resources-developing companies called majors, 

which had secured their positions in the field of resources of the world economy since the 

colonial age of the past, established a monopolistic and powerful system of supplying 

resources by taking advantage of their abundant capital, technological power and experience 

gained through many years of operation. However, the situation is undergoing a drastic 

change8
. The developing countries possessing natural resources, in seeking not only political 

independence but also economic independence, have launched a vigorous offensive against 

the international majors on the strength of the U.N. resolution on permanent sovereignty over 

natural resources. Moves of this kind sometimes take the form of joint action through OPEC9 

and CIPEC 10 or the form of individual action by producing countries, as in the case of a 

series of nationalizations of international petroleum companies and copper interests. 

Resources problems in international organizations11 

(1) Moves of the Committee on Natural Resources 

In addition to the Committee, the United Nations has other agencies that handle the problems 

. of developing resources in the developing countries, such as the UNDP12
, ECAFE and other 

regional economic commissions. It is hoped that these agencies will be utilized effectively. 

(2) International organizations for specific resources 

7 In order to understand the profound relationship that indigenous peoples have with their lands, territories 
and resources, there is a need for recognition of the cultural differences that exist betWeen them and non
indigenous people, particularly in the countries in which they live. Indigenous peoples have urged the world 
community to attach positive value to this distinct relationship. 
8 http://www.mofa.goJp/policy/other/bluebook/197211972-l-19.htm 
9 Organization of Petroleum Exporting Countries 
1° Conseil Intergouvememental de Pays Exportateurs de Cuvire 
11 http://www.mofa.goJp/policy/other/bluebook/197_2/1972-l-19.htm 
12 United Nations Development Program 
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There are a number of international organizations for speci~c ·resources. The Internation?l 

Tin Council, the International Lead and Zinc Study Group and UNCT AD's Committee on 

Tungsten are organizations made up of producing and consuming countries and are primarily 

intended to regulate the balance between demand and supply. 13 

In earlier work the present author concluded that the legal validity of the Decree varied from 

one legal order to another as well as from country to country14
• It concerned fundamental 

provisions which resulted from the unique international status of Namibia and which aimed 

at protecting the development potential of a people that had hitherto been unable to exercise 

its fundamental right to political and economic self determination 15
• Additionally, the 

Government referred to an obligation incumbent upon the parties to the Treaty of Almelo16 

to accept all enrichment orders. The Government argued that it was unable to undertake any 

action itself, but stated that 'it was up to the Council to seek the implementation of thy 

Decree in the courts of the Netherlands' 17
. 

Permanent Sovereignty over 'National' Resources 

On 15 December 1972, the General Assembly affirmed for the first time 'the principle of the 

sovereignty of the population of the occupied territories over their national wealth and 

resources' 18
• This Resolution was adopted in response to a report of the Special Committee 

to Investigate Israeli Practices Affecting the Human Rights of the Population of Occupied 

Territories19
• In subsequent years, this finding was elaborated in a series of resolutions 

specifically dealing with this issue2~. 

13 Besides OPEC and CIPEC, conferences of producing countries including developed countries on sulfur, 
uranium and other resources, which were organized recently, are organizations designed to regulate supply 
through discussion among the producing countries. 
14 Schrijver (1985: 29-35). 
15 http://dissertations.ub.rug.nl/FILES/faculties/jur/1995/nJ.schrijverlh5.pdf 
16 The Netherlands, Germany, and the UK 
17 Report of the Mission of Consultation of the UN Council for Namibia to the Netherlands, 
1981. UN Doc. A/AC.l31/L.225, 25 June 1981, para. 27. 
18 Para. 4 ofGA Res. 3005 (XXVII); emphasis added. 
19 UN Doc. A/8828. 
20 http:/ /dissertations. ub.rug.nl/FILES/faculties/jur/1995/n.j .schrijver/h5. pdf 

43 



In 1973, Pak:_istan, supported by 17 other developing countries21
, submitted a draft resolution 

on 'Permanent Sovereignty over National Resources in the Occupied Arab Territorles' 22
, in 

which it drew particular attention to the economic consequences resulting from Israeli 

exploitation of the natural resources of the occupied Arab territories. 

Israel regretted attempts to involve the Second Committee of the General Assembly in this 

highly politicized subject, while China, the GDR, Egypt, Kuwait and the USSR spoke in 

support of the draft resolution. The resolution, adopted on 17 December 1973 23
, recalled, 

inter alia, the 1962 Declaration on PSNR and affirmed the right of 'the Arab States and 

peoples whose territories are under foreign occupation to permanent sovereignty over all 

their natural resources.' It also affirmed the right of Arab States and peoples whose 

territories were under Israeli occupation to 'the restitution of and full compensation for the 

exploitation and looting of, and damages to, the natural resources ... of the occupied territories'24
• 

Finally, it declared that these principles applied to 'all States, territories and peoples under foreign 

occupation, colonial rule or apartheid'25
• In 1974 the Assembly adopted Resolution 3336 

(XXIX), which was similar to that of 197326
. On 11 October 1977, the Secretary-General 

submitted his final report, entitled 'Permanent Sovereignty over National Resources in the 

Occupied Arab Territories'27
• Egypt claimed that the report did not cover all losses national, 

religious and cultural heritage, such as ancient mosques and monuments, particularly in the 

devastated Suez Canal Zone28
• 

On 19 December 1977 the Assembly adopted a new resolution29 in which it: 

21 Three from Asia, 12 from Africa, and Cuba and Yugoslavia. 
22 UN Doc. A/C.2/L.1333, emphasis added. 
23 GA Res. 3175 (XXVIII), adopted by 90 votes to 5, with 27 abstentions. 
24 It is interesting to note that all exploitation of natural resources is deemed illegal here, while a subsequent 
Egyptian note (see note 30 below) referred to the 'excessive' reduction of reserves and 'exceptionally high' 
rates of exploitation. 
25 This paragraph was adopted in a separate vote by 94 to 4 (Israel, Nicaragua, Portugal and the USA). 
26 On 17 December 1974, the Assembly adopted the resolution with 99 votes to 2 (Israel and the USA), with 
as many as 32 abstentions. 
27 UN Doc. A/32/204. In previous years, the Assembly had requested the Secretary-General to make the 
necessary arrangements to submit a comprehensive report; see GA Res. 3516 (XXX) and GA Res. 31/186. 
28 UN Doc. A/32/398, note verbale of 29 November. 1977 from Egypt. 
29 GA Res. 321161, adopted by 109 votes to 3 (Australia, Israel, USA), with 26 abstentions. 
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Emphasized the right of the Arab States and peoples to full and effective permanent 

sovereignty and control over their natural and all other resources, wealth and economic 

activities; reaffirmed that all measures undertaken by Israel to exploit the human, natural and 

all other resources, wealth and economic activities in the occupied Arab territories were 

illegal and called upon Israel immediately to desist forthwith from all such measures; 

In 1979 the Assembly requested the Secretary-General to prepare a report for its 1980 

sessio?30
, taking into account specific areas of loss noted by the Assembly in its 1977 

resolution. The contents of subsequent resolutions in the years 1980-83 31 were basically the 

same, except that after Resolution 36/173 (1981) they contained explicit references to the 

'Palestinian territories' both in the titles and the operative parts. 

Over the years the reports of the Secretary-General have provided substantial information 

and specific data on wealth and resources-natural, human, cultural and other-in occupied 

territories32
• In 1983, the Secretary-General submitted a report on the implications, under 

international law, of all these UN resolutions relating to PSNR in the occupied territories and 

on Israel's obligations concerning its conduct in those territories33
. These stipulate that land 

cannot be taken for settlement and that other resources cannot be used beyond usufruct and 

only in connection with the occ~pation34 • 

The conservation of natural resources through the permanent sovereignty of natural 

resources became the experimental step and finally in the Stockholm declaration it was 

decide that the right to environment means right to natural resources for future generation 

too. 

30 This Resolution 34/136 was adopted by 118 votes to 2 (Israel, USA), with 21 abstentions. 
31 GA Res. 35/110, 36/173, 37/135 and 38/144. 
32 See UN Docs. A/33/204 and A/36/648. 
33 UN Docs. A/38/265 and E/1983/85. 
34 See also the 1899 Hague Convention II, Annex Article 55, and the 1907 Hague Convention IV, Annex 
Article 55. 
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3.2-UN CONFERENCE ON THE HUMAN ENVIRONMENT STOCKHOLM _1972 

In the previous topic it was analysed that sovereignty over natural resources gives scope for 

conservation also. The United Nations Conference on the Human Environment took place in 

Stockholm in 1972. It linked the environment and development, and the aim was to 

approach the issue on a global scale instead of smaller projects, which many saw as 

inefficient in the greater scheme of things 1
• 26 principles and 109 recommendations were 

agreed upon, and 2 documents were produced: The Declaration of the United Nations 

Conference on the Human Environment; The Action Plan for the human Environment. The 

Conference led in the same year to the establishment of the UN Environmental Programme 

(UNEP), based in Nairobi, Kenya. A global monitoring system, Earthwatch, was also set up 

and has since been integrated into the UNEP2
• 

Action Plan For The Human Environmene 

The broad types of action that make up the Plan are: 

(a) The global environmental assessment programme (Earthwatch); 

(b) Environmental management activities; 

(c) International measures to support the national and international actions of assessment and 

management. 

Recommendations for action at the internationallevel4 

Accordingly, it is recommended5
: 

1 113 countries out of the 132 UN member's states attended this conference, as well as over 500 non
governmental organisations. But the conference cannot be seen as a 'global' one because of the boycott of 
most of the Eastern Block countries. The Western Countries wanted to use the 'Vienna Formula', which 
meant only UN member states, could attend. The Eastern Block argued that the issues transcended national 
boundaries and that all countries should be invited. During preliminary meetings the West held out and the 
Eastern Block boycotted the progress in protest. Available in http://users.aber.ac.uk/dgj3/stockholm.htm. 
2http://www.are.admin.ch/are/enlnachhaltig/international_uno/unterseite02329/index.html? 
PHPSESSID=6Iafb7ddbe0ea9fdb8call38a3af5fb 
3 http://www.biblebelievers.org.au/gcl972.htm . 
4http://www .unep.org/Documents.multilingual/Default.asp?DocumentiD=97 &ArticleiD= 1506&l=en 
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(a) That all development assistance agencies, whether ~temational, such as the United 

Nations Development Programine and the International Bank for Reconstruction and 

Development, regional or national, should in their development assistance activities also give 

high priority within available resources to requests from Governments for assistance in the 

planning of human settlements. (b) That these agencies also be prepared to assist the less 

industrialized countries in solving the environmental problems of development projects; to 

this end they should actively support the training and encourage the recruitment of requisite 

personnel, as far as possible within these countries themselves. 

It is Environment that the intergovernmental body for environmental affairs to be established 

within the United Nations should ensure that the required surveys should be made without a 

large price increase or reduction in the aid given to developing countries6
. 

Recommendation 15 7 

The programmes referred to in recommendation 15 should include the following functions 

with other international agencies concerned, strengthen the necessary machinery for the 

international acquisition of knowledge and transfer of experience on soil capabilities, 

degradation, conservation and restoration, and to this end: 

(a) Cooperative information exchange should be facilitated among those nations sharing 

similar soils, climate and agricultural conditions; 

(b) International cooperative research on soil capabilities and conservation should be 

strengthened and broadened to include: Basic research on soil degradation processes in 

selected ecosystems under the auspices of the Man and the Biosphere Programme. This 

research should be directed as a matter of priority to those and areas that are most threatened. 

(c) These efforts for international cooperation in research and information exchange on soils 

should be closely associated with those of the UNDPIWMO/FAO/ UNESCO programme. 

5 Recommendation-! 
6 Recommendation-4 . 
7http://www.unep.org/Documents.multilinguai/Default.asp?DocumentiD=97&ArticleiD=l506&1=en 
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(d) It should moreover be noted that in addition to the· vartous physical and static 

phenomena, which contribute to soil degradation- economic and· social factors, contribute to 

it as well. 

Recommendation 21 8 

It is recommended that (a) Existing international activities for the exchange of information 

and cooperative research and technical assistance to developing countries should be 

strengthened to support the national programmes described above, with particular reference 

to: Basic research on ecology effects of pesticides and fertilizers (MAB); (b) Existing expert 

committees of the Food and Agriculture Organization of the United Nations and the World 

Health Organization on various aspects of pest control should be convened periodically; 

The 1972 United Nations Conference on the Human Environment declared that "man's 

environment, the natural and the man-made, are essential to his well-being and to the 

enjoyment of basic human rights--even the right to life itself." The United N~tions 

Environment Programme (UNEP) to consider organizing a joint expert seminar "to review 

and assess progress achieved since the United Nations Conference on Environment and 

Development in promoting and protecting human rights in relation to environmental 

questions and in the framework of Agenda 21. "9 

Principle 1 . of the Stockholm Declaration established a foundation for linking human rights 

and environmental protection, declaring that man has a fundamental right to freedom, 

equality and adequate conditions of life, in an environment of a quality that permits a life of 

dignity and well-being. The resolution called for enhanced efforts towards ensuring a better 

and healthier environment10
. Individuals, groups and organizations should have access to 

information relevant to environment and development held by national authorities, including 

information on products and activities that have or are likely to have a significant impact on 

8http:/ /www.unep.org/Documents.multilingual/Default.asp?DocumentiD=97 &ArticleiD= 1506&l=en 
9 http://www.unhchr.ch/environment/ 
10 http://www. unhchr.ch/environment/bp l.html 
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the environment, and information on environmental protec~ion measures II. The preamQle to 

the declaration conveys the urgency, magnitude, and complexity of that task12
• 

With headquarters in Nairobi, Kenya, UNEP is the first global UN agency to be 

headquartered in a developing country. Its mission is to provide leadership and encourage 

partnership in caring for the environment by inspiring, informing, and enabling nations and 

peoples to improve their quality of life without compromising that of future generations 13
• 

In India, this has been expressly recognised as a constitutional right. However, the nature and 

extent of this right is not similar to the self-executory and actionable right to a sound and 

healthy ecology prescribed in the Constitution of the Philippin~s 14
• Article 21 of the Indian 

Constitution states: 'No person shall be deprived of his life or personal liberty except 

according to procedures established by law,' The Supreme Court expanded this negative 

right in two ways. Firstly, any law affecting personal liberty should be reasonable, fair and 

just15
• Secondly, the Court recognised several unarticulated liberties that were implied by 

article 21 16.It is by this second method that the Supreme Court interpreted the right to life 

and personal liberty to include the right to a clean environment17
• 

II Human rights treaties of the past decade are fewer in number than the total of environmental agreements 
adopted during the same period and most of those that have been concluded have been at the regional level. In 
general, global treaties have not included specific reference to the environment or to environmental rights. In 
contrast, even prior to the Rio Conference, regional instruments contained provisions on environmental 
rights. Although they pre-date the conference they are included below, as are the relevant provisions of the 
global Convention on the Rights of the Child and iL. 0 Convention No. 169. 
I
2 http://www.nationsencyclopedia.com/United-Nations/Technical-Cooperation-Programs-UN-

ENVIRONMENT-PROGRAM-UNEP.html . 
13 Ibid. 
I
4 Section 16, Article II of the 1987 Constitution states: 'The State shall protect and advance the right of the 

people to a balanced and healthful ecology in accord with the rhythm and harmony of nature'. This right 
along with Right to Health (section 15) ascertains a balanced and healthful ecology. Minors Oposa v. Sec. of 
the Department of Environment, 33 ILM 173 (1994) See also, Antonio G.M. LaVina, 'The Right to a Sound 
Environment in the Philippines: The Significance of the Minors Oposa Case' (1994) RECIEL Vo13, No.4, 
pg.246-252. 
Is Maneka Gandhi v. Union of india, AIR 1978 SC 597, 623-624. Francis Coralie Mullin v. The 
Administrator, Union Territory of Delhi, AIR 1981 SC 746,749-750. 
I
6 Directive principle such as equal pay for equal work, free legal aid, right to speedy trial, right to livelihood, 

right to education and DP relating to environment [Aricle 48-A] are read in conjunction with the fundamental 
righb. . 
I? P. Leelakrishnan, Law and Environment (1992, Eastern Book Company, India) Chapter 10, pg.l44-152. 
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Article 48A, a Directive Principle of State Policy, provides that: 'The State shall endeavour 

to protect and improve the environment and safeguard the forests and wildlife of the 

country.' Moreover, article 51 A (g) imposes a similar responsibility on every citizen 'to 

protect and improve the natural environment including forests, lakes, rivers and wildlife, and 

to have compassion for living creatures .... '. Therefore, protection of natural environment and 

compassion for living creatures were made the positive fundamental duty of every citizen. 

The wordings of the articles show that the nature of such obligation under the state policy is 

non self-executing18
• This was reaffirmed in MC. Mehta v. Union of Jndia19

• The case 

concerned the deterioration of the world environment and the duty of the state government, 

under article 21, to ensure a better quality of environment. The Supreme Court ordered the 

Central government to show the steps they have taken to achieve this goal through national 

policy and to restore the quality of environment. 

Man is both creature and moulder of his environment, which gives him physical sustenance 

and affords him the opportunity for intellectual, moral, social and spiritual growth20
. 

Important Cases 

In Essar Oil Ltd. v. Halar Utkarsh Samitl1 the Apex Court held that the at this stage it is 

sufficient to note that the EPA reflects, in a large measure, the Stockholm Declaration. 

Principle 2 provides that the natural resources of the earth including air, water, land, flora 

and fauna especially representative samples of natural ecosystems must be safeguarded for 

the benefit of present and future generations through careful planning and management as , 

appropriate. Nature conservation including wildlife must, therefore, receive importance in 

planning for economic developments.22 

18 http://www.unhchr.ch/environmentlbp4.html 
19 (1998)' 9 SCC 589. In K. Ramakrishnan v. State of Kerala [AIR 1999 Kerala 385] the court held that 
smoking in public places causes positive nuisance. 
20 http://jnevill.customer .netspace.net.au/Stockholm _1972.htm 
21 (2004) 2 sec 392, at page 401 
22 Ibid at page 406, see also A.P. Pollution Control Board v. Prof. M.V. Nayudu (1999) 2 SCC 718 
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3.3-0UR COMMON FUTURE (BRUNDTLAND REPORT) 

After the Stockholm Declaration it was in late 1983 Gro Harlem Brundtland, the former 

Prime Minister of Norway, was asked by the Secretary-General.of the United Nations to 

establish and chair the World Commission on Environment and Development1
, a special, 

independent commission convened to formulate "a global agenda for change." 

The Secretary-General's request emerged from growing concern in the General Assembly 

about a number of issues, including: long-term sustainable development; cooperation 

between developed and developing nations; more effective international management of 

· environmental concerns; the differing international perceptions of long-term environmental 

issues; and strategie~ for protecting and enhancing the environment2
. The report also argues 

that security issues should be defmed in environmental rather than military terms3
. 

Brundtland Commission 4 

The Brundtland Commission- formally the World Commission on Environment and 

Development (WCED), In A/381161, the General Assembly5
: 

1 http://www.bookrags.com/sciences/biology/our-common-future-brundtland-report-enve-02.html 
2 The commission worked for three years and produced what is commonly known as "The Brundtland 
Report." Published in book form in 1987 as Our Common Future, the report addresses what it identifies as 
"common concerns," such as a threatened future, sustainable development, and the role of the international 
community. The report also examines "common challenges," including population growth, food security, 
biodiversity, and energy choices, as well as how to make industry more efficient. Finally, the report lists 
"common endeavours," such as managing the commons, maintaining peace and security while not suspending 
development or degrading the environment, and changing institutional and legal structures. A chapter on each 
one of these concerns, challenges, and endeavors is included in the book. 
3 The members of the commission felt that a vast array of institutional changes was necessary if progress was 
to be made, and the report addresses these issues. It declares that the problems confronting the world are all 
tied together, "yet most of the institutions facing those challenges tend to be independent, fragmented, 
working to relatively narrow mandates with closed decision processes." Much of the work done by the 

·commission focused on policy issues such as long-term, multifaceted population policies and ways to create 
effective incentive systems to encourage production, especially of food crops. Recommendations also include 
methods for a successful transition from fossil fuels to "low-energy" paths based on renewable resources. 
4 http://enc.slider.com/Enc/W orld _Commission_ on_ Environment_ and _Development . 
5 Oxford University Press published the Report of the Brundtland Commission, Our Common Future, in I 987. 
The full text of the Brundtland Report can be downloaded as a scanned copy of the UN General Assembly 
document A/42/427 -a 16 Mbyte [pdf] file. 
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"8. Suggests that the Special Commission, when estaplished, should focus mainly on 

the following terms of reference for its work: 

(a) To propose long-term environmental strategies for achieving sustainable 

development to the year 2000 and beyond; (b) To recommend ways in which concern 

for the environment may be translated into greater co-operation among developing 

countries and between countries at different stages of economic and social 

development. 

"Our Common Future" ,.. also known as the "Brundtland Report" after the Commission's 

Chairman . Gro Harlem Brundtland - then gaye the most widely accepted definition of a 

concept that has since been central to the environmental debate - sustainable development, 

defined as6
: 

. "Development that meets the needs of the present without compromising the ability of 

future generations to meet their own needs. " 

The Bruntland Report, or Our Common Future, is the report made by the World Commission 

on Environment and Development in 19877
. It is representative of the growing global 

awareness in the second half of the century of the enormous environmental problems facing 

the planet, and of a growing shift towards global environmental action8
• 

It examines population and human resources, food security, species and ecosystems, energy, 

industry, and 'the urban challenge' of humans in their built environment9
. By examining the 

interactions between the problems facing the world, the report develops common approaches 

6 http://www.uneptie.org/pc/agri-food/WSSD/milestone.htm 
7 It is often called the Bruntland report after the chairperson of the commission, the then Prime Minister of 
Norway, Mrs. Gro Harlem Bruntland. 
8 As the report observes, humankind saw the earth from space for the first time only a few decades ago, and 
~et this has had a profound impact on the way in which we perceive the earth and our place on it. 

The Bruntland report has often been subject to criticism, on the grounds that many of its 'forecasts' did not 
come true. However such criticisms are perhaps missing the significance of the report and the fact that despite 
inaccuracies in forecasting, the Bruntland report's premise of the need for global environmental action has not 
been invalidated. The Bruntland report must, as with any other historical document, be seen as a product of its 
time. Viewed in the historical context of the late 1980's, the Bruntland report can be viewed as a landmark 
document in terms of furthering environmentalism in the following decades. Tangible results have flowed 
from the Bruntland report, such as the emergence of International Agreement's such as the Montreal and 
Kyoto Protocols, and Agenda 21, which further enshrined the concept of environmentally sustainable 
development. 
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to peace, security, development and the environment10
. The r~port also suggested that equity, 

growth and environmental maintenance are simultaneously possible and that each country is 

capable of achieving its full economic potential whilst at the same time enhancing its 

resource base11
• The report also recognised that achieving this equity and sustainable growth 

would require technological and social change12
• The report of the World Commission on 

Environment and Development13 is concerned with the world's economy and its 

environment. The objective is to provide an expanding and sustainable economy while 

protecting a sustainable environment. To relieve grinding poverty the global economy will 

have to expand five- to ten-fold, without seriously damaging the environment on which it 

depends 14
• 

It admits that "most of these sources are currently problematic" but goes on to claim that "a 

programme of coordinated research, development and demonstration projects" is all that is 

needed to ensure their rapid development15
• It is said "threats of global warming and 

acidification of the environment most probably rule out even a doubling of energy use based 

on present mixes of primary sources. Any new era of economic growth must therefore be 

less energy-intensive than growth in the past." 16 

10 http://www.comune.rovereto.tn.it/UploadDocs/603 _ Rapporto _ Brundtland.pdf 
11 http:/ /www.informationsphere.com/html/212.htm 
12 The report highlighted three fundamental components to sustainable .C:evelopment: environmental 
protection, economic growth and social equity. The environment should be conserved and our resource base 
enhanced, by gradually changing the ways in which we develop and use technologies. Developing nations 
must be allowed to meet their basic needs of employment, food, energy, water and sanitation. If this is to be 
done in a sustainable manner, then there is a definite need for a sustainable level of population. Economic 
growth should be revived and developing nations should be allowed a growth of equal quality to the 
developed nations. 
13 (WCED or Brundtland Commission) 
14 Energy is only one of six priority topics examined in some depth, but an essential one. "A safe and 
sustainable energy pathway is crucial to sustainable development". 
15 This is typical of the wooly thinking that has characterized debates on energy policy over the past decade -
science and technology are the magic wand that will make any wishful thinking come true. It ignores the 
fundamental physical fact that most'renewable energy forms are both dilute and intermittent, making them 
inevitably expensive in resources to harness in useable form. Hydroelectricity is an instructive exception. 
Here, nature provides a huge geologic formation for collection and storage, so that man has to provide only a 
dam and a turbine. 
16 (Emphases added to stress illogicalities). 
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The concern with reactor safety relates primarily t9 the ac~idents at Three Mile Island17 and 

Chernobyl 18
• The report admits that the latter ·reactor was of "a completely different type" but 

does not inform the reader that most of the fatalities and almost all the release of radioactive 

materials were due to its unique design characteristics19
• Nowhere is there any mention of 

Canada's CANDU20 type of reactor, the one with the world's best safety record. The report is 

correct, however, in stating that human errors contributed to both accidents. In this 

connection, Canadians should be aware that the Ontario Nuclear Safety Studl1 is reviewing 

the safety ofCANDU reactors in much greater detail than done by the WCED22
. 

The World Energy Conference, which stated: 

"The projected increase in world electricity demand could not be met without a major 

contribution from nuclear power. "23 

Worst of all, in examining the prospects for nuclear energy, this commission, an outgrowth 

of the United Nations, has ignored the findings of the International Atomic Energy Agency, 

the UN agency responsible for nuclear energy, which includes the protection of the 

environment as part of its mandate24
• In the report's discussion of energy efficiency, which 

everyone supports, there is the implication that because some measures are cost-effective, all 

measures will be cost-effective25
• The uneven treatment of the different energy sectors is 

illustrated by the unexplained optimism expressed for reductions in the costs for renewable 

17 USA 
18 USSR 
19 Graphite at high temperatures in the core and only partial containment 
2° CANDU ®stands for "Canada Deuterium Uranium". 
21 Commissioner Professor F. Kenneth Hare 
22 There is no specific criticism of the internationally endorsed proposals for the safe and permanent disposal 
of nuclear wastes, only the concern that "this technology has not however been fully tested or utilized". There 
is a very simple answer: Governments, especially the Canadian government, should declare a schedule for 
concept approval, site selection and facility construction for a disposal vault for nuclear wastes. The 
technology has now reached the stage for this to be done. The report seems to regard reactor 
decommissioning as a significant problem, while ignoring all the relevant experience, much of it Canadian. 
23 This quotation is from the 1978 report and should be updated to the latest one. 
24 The only IAEA document cited in 79 literature references is used only to give the number of research 
reactors. 
25 Also, the fact that investments in energy efficiency lower energy-supply needs does not necessarily mean 
that they are cost-effective. We do not need energy-efficiency at the cost of cost-efficiency. 
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energy sources. Solar ener~ is acknowledged to incur the_ risk of "injuries from roof falls" 

but the inevitable fatalities are not mentioned26
• 

Finally, returning to the commission;s key theme of sustainability, the report instills a false 

sense of urgency, bordering on panic. It admits that global "gas supplies should last over 200 

years and coal about 3,000 years at present rates of use" but ignores oil sands, which are not 

import~nt globally27
. If the same optimism for science and technology solving the renewable' 

problems were to be applied here, there would be little cause for concem28
. 

The Brundtland Report uses the language of human rights based on seeing the Earth from 

space for the first time29
• This "vision" requires that ''[human laws ... be reformulated to keep 

human activities in harmony with the unchanging and universal laws of nature." The next 

sentence of the Brundtland Report demonstrates that the "laws of nature" include laws of 

human nature as well as scientific laws discoverable by the natural sciences30
• 

Reconciling economic growth, justice, and the environment m sustainable development 

requires the Brundtland Report to link the three as integral to each other in ways 

unconvincing to those not already committed to the idea of sustainable development. 

26 The thousands of deaths from all renewable energy sources that would occur one by one are regarded as one 
.of the "minor issues compared with the ecosystem destruction at hydropower sites". 
27 For Canada, however, an energy mix based on remaining oil resources, heavy oil, oil sands, coal, 
hydroelectricity, and uranium and thorium in CANDU reactors can provide an energy supply sustainable for 
centuries. While there are environmental concerns for each of these, there is no evidence that the problems 
cannot be satisfactorily overcome. 
28 The Brundtland Report may have some useful advice for developing countries but it has little relevance to 
Canada, if only because it never considered Canada's special circumstances. We should exploit our energy 
advantages to develop a sustainable economy while protecting our environment. . 
29 http://www.findarticles.com/p/articles/mi_ qa3970/is _ 20031 O/ai_n9271669/pg_ 2 
30 The Brundtland Report further states that countries must recognize - not create - "the solemn responsibility 
of governments to protect and improve the environment for both present and future generations. Countries 
should also recognize "the right of individuals to know and have access to current information on the state of 
the environment and natural resources, the right to be consulted and to participate in decision making ... , and 
the right to legal remedies and redress for those whose health or environment has been or may be seriously 
affected." The "legal framework [must] start from the proposition that an environment adequate for health and 
well-being is essential for all human beings - including future generations. Such a view places the right to use 
public and private resources in its proper social cqntext and provides a goal for more specific measures." In 
theory and practice, however, these goals and principles give way to economic need and justice. 
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Chapter-4-International Agreement I Protocol I 

Principles 

- ' 



4.1-MONTREAL PROTOCOL 1987 

Concerns that the Earth's stratospheric ozone layer could be at risk from CFCs and other 

anthropogenic substances were first raised in the early 1970s. At that time, scientists warned 

that the release of these substances into the atmosphere could deplete the ozone layer, 

hindering its ability to prevent harmful ultraviolet rays from reaching the Earth 1• In response 

to this growing concern, the United Nations Environment Programme (UNEP) convened a 

conference in March 1977 that adopted a World Plan of Action on the Ozone Layer and 

established a Coordinating Committee to guide future international action on ozone2
• The 

Vienna Convention called for cooperation on monitoring, research and data exchange, but 

did not impose obligations to reduce the use of ODS3
. 

MONTREAL PROTOCOL 4 : 

In September 1987, efforts to negotiate bindingobligations on OD led to the adoption ofthe 

Montreal Protocol on Substances that Deplete the Ozone Layer. Developing countries 

(Article 5 parties) were granted a grace period allowing them to increase their use of these 

ODS before taking on commitments. To date, the Protocol has 189 parties5
• 

LONDON AMENDMENT AND ADJUSTMENTS: 

Delegates to MOP-2, which took place in London, UK, in 1990, tightened control schedules 

and agreed to add ten more CF~s to the list of ODS, as well as carbo~ tetrachloride (CTC) 

and methyl chloroform6
• The Multilateral Fund meets the incremental costs incurred by 

Article 5 parties in implementing the Protocol's control measures and finances clearinghouse 

1 This would adversely affect ocean ecosystems, agricultural productivity and animal populations, and harm 
humans through higher rates of skin cancers, cataracts and weakened immune systems. 
2 http://www.iisd.ca/vol 19/enb 1942e.html 
3 The Convention now has 190 parties. 
4 See supra 2. MOP 
5 Since 1987, several amendments and adjustments to the Protocol have been adopted, adding new obligations 
and additional ODS, and adjusting existing control schedules. Amendments require ratification by a defined 
number of parties before their entry into force, while adjustments enter into force automatically. 
6 To date, 179 parties have ratified the London Amendment. In addition, MOP-2 established the Multilateral 
Fund for the Implementation of the Montreal Protocol (Multilateral Fund). 
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functions, including technicai assistance, information, training, and the costs of the Fund 

Secretariae. 

COPENHAGEN AMENDMENT AND ADJUSTMENTS: 

The Implementation Committee examines cases of possible non-compliance by parties, and 

makes recommendations to the MOP8 aimed at securing full compliance. 

MONTREAL AMENDMENT AND ADJUSTMENTS9
: 

At MOP-9, held in Montreal, Canada, in 1997, delegates agreed to a new licensing system 

for the import and export of ODS, in addition to tightening existing control schedules. 

BEIJING AMENDMENT AND ADJUSTMENTS: 

At MOP-11, held in Beijing, China, in 1999, delegates agreed to controls on 

bromochloromethane and additional controls on HCFCs, and to reporting on methyl bromide 

for quarantine and pre-shipment applications 10
• MOPs 12-14: MOP-12, held in 

Ouagadougou, Burkina Faso, in 2000, adopted the Ouagadougou Declaration, which 

encouraged parties to take steps to prevent illegal production, consumption and trade in 

ODS, and harmonize customs codes 11
• 

MOP-15: Like its predecessors, MOP-15, in Nairobi, Kenya, in November 2003, resulted in 

decisions on a range of issues, including the implications of the entry into force of the 

Beijing Amendment. However, parties could not reach agreement on four items relating to 

methyl bromide, an ozone-depleting pesticide scheduled for a 2005 phase-out by non-Article 

5 parties 12
• 

7 The Fund is replenished every three years, and has disbursed over US$1.4 billion since its establishment. 
8 Meeting of the Parties to the Protocol 
9 http://www.iisd.ca/voll9/enb 1942e.html 
10 MOP-11 also agreed to replenish the Multilateral Fund with US$477.7 million for the triennium 2000-2002. 
To date, 101 parties have ratified the Beijing Amendment. 
11 The following year in Colombo, Sri Lanka, delegates to MOP-13 adopted the Colombo Declaration, which 
encouraged parties to apply due care in using substances that may have ozone depletion potential (ODP), and 
to determine and use available, accessible and affordable alternatives and technologies that minimize 
environmental harm while protecting the ozone layer. At MOP-14, held in Rome, Italy, in 2002, delegates 
adopted 46 decisions, covering such matters as the Multilateral Fund's fixed-exchange-rate mechanism, 
compliance issues, and interaction with the World Trade Organization. MOP-14 also agreed to replenish the 
Multilateral Fund with US$573 million for 2003-2005. 
12 Disagreements surfaced over exemptions allowing the use of methyl bromide beyond 2004 for "critical" 
uses where no technically or economically feasible alternatives are available. As a result of these 
disagreements, delegates took the unprecedented step. of calling for an "extraordinary" MOP. 
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The introduction of a "double~cap" concept distinguishing between old and new production 
- ' . 

of methyl bromide was central to this compromise13
• Under the amendments and adjustments 

to the Montreal Protocol, non-Article 5 parties were required to phase out production and 

consumption of: halons by 1994; CFCs, CTC, methyl chloroform and HBFCs by 1996; 

bromochloromethane by 2002; methyl bromide by 2005; and consumption of HCFCs by 

2030 (with interim targets prior to those dates) 14
. 

INTERSESSIONAL HIGHLIGHTS 15 OPEN-ENDED WORKING GROUP: 

The twenty-fifth meeting of the Montreal Protocol's Open-ended Working Group (OEWG) 

took place in Montreal, Canada, from 27-30 June 2005. Delegates agreed on 1-I draft 

decisions to be forwarded to MOP-I i 6
• Parties agreed to supplementary levels of CUEs for 

2006 that had been left unresolved at MOP-I6 17
• The MBTOC's final recommendations on 

2006 and 2007 CUNs are included in the TEAPIMBTOC Final Report on CUNs released in 

October 2005 for consideration at MOP-I i 8
. The Implementation Committee discussed 

most of the outstanding cases of non-compliance, making 4 7 recommendations both on 

general issues of non-compliance and with regard to specific cases19
• The Protocol called for 

the Parties to phase down the use ofCFCs, halons and other man-made halocarbons20
. 

13 Parties agreed to a cap for new production of30% of parties' 1991 baseline levels, meaning that where the 
capped amount was insufficient for approved critical uses in 2005, parties were required to use existing 
stockpiles. Parties also achieved compromises on conditions for approving and reporting on CUEs, and the 
working procedures of the Methyl Bromide Technical Options Committee (MBTOC). 
14 However, there are exemptions to these phase-outs to allow for certain uses lacking feasible alternatives or 
in particular circumstances. Production ofHCFCs was to be stabilized by 2004. 
15 http://www.iisd.ca/vol19/enb1942e.html 
16 The draft decisions address: monitoring and prevention of illegal trade in ODS; proposed adjustments and 
amendments to the Montreal Protocol; obligations of parties to the Beijing Amendment under Article 4 of the 
Montreal Protocol with respect to HCFCs; certainty and notification of dates for OEWG and MOP meetings; 
and disclosure of interest guidelines for members of the Technology and Economic Assessment Panel (TEAP) 
and its technical options committees (TOCs ). 
17 Under the decision, parties also agreed that: CUEs allocated domestically that exceed levels permitted by 
the MOP must be drawn from existing stocks; methyl bromide stocks must be reported; and parties must 
"endeavor" to allocate CUEs to the particular categories specified in the decision. 
18 This report also includes the details ofMBTOC's work plan for 2006 and proposed changes to its standard 
fsresumptions for consideration of future CUNs. 
9 The Committee then convened for its thirty-fifth meeting from 7-9 December 2005, in Dakar, Senegal, to 

consider, among other matters, whether instances of ODS stockpiles resulting in deviations from the 
Protocol's control measures should be treated as cases of potential non-compliance. 
20 http://www.ace.mmu.ac.uk/Resources/Fact_ Sheets/Key_ Stage_ 4/0zone _ Depletion/17 .html 
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The Montreal Protocol represented a landmark in the · international environmentalist 
( 

movement. For the first time whole countries were legally bound to reducing and eventually 

phasing out altogether the use of CFCs and other ozone depleting chemicals21
• The 

agreement was supplemented by agreements made in London in 1990 and in Copenhagen in 

1992, by which the same countries promised to stop using CFCs and most of the other 

chemical compounds destructive to ozone by the end of 199522
• China and India, for 

example, are strongly increasing the use of air conditioning and cooling devices23
• Using 

CFC compounds in these devices would be cheaper than using replacement compounds 

harmless to ozone24
• 

Phasing Out CFCs25 

In 1985, the Vienna Convention was adopted to forl)lalise international co-operation on this 

issue. Additional efforts resulted in the signing of the Montreal Protocol in 198726
. Because 

of measures taken under the Protocol, emissions of ozone-depleting substances are already 

falling27
• With evidence that international agreements to phase out the use of ozone depleting 

chemicals appear to be normal by the middle of the next century28
• In addition, since these 

gas~s are also responsible for the observed reduction in middle and high latitude 

21 Failure to comply was accompanied by stiff penalties. The original Protocol aimed to decrease the use of 
chemical compounds destructive to ozone in the upper atmosphere by 50% by the year 1999. 
22 The Protocol has been subsequently amended twice more, at Montreal in 1997 and at Beijing in 1999. 
23 http://www.ace.mmu.ac.uk/Resources/Fact_ Sheets/Key_ Stage_ 4/0zone _ Depletion/17 .html 
24 An international fund has therefore been set up to help these countries to introduce new and 
environmentally friendlier technologies and chemicals. The depletion of the ozone layer is a world-wide 
problem, which does not respect the frontiers between different countries. It can only be affected through 
determined international co-operation. 
25 http://www.ace.mmu.ac.uk/Resources/Fact_ Sheets/Key_ Stage_ 4/0zone _ Depletion/18.html 
26 After the original Protocol was signed, new measurements showed worse damage to the ozone layer than 
was originally expected. In 1992, reacting to the latest scientific assessment of the ozone layer, the Parties 
decided to completely end production of halons by the beginning of 1994 and of CFCs by the beginning of 
1996 in developed countries. 
27 Under current agreements, the stratospheric concentrations of chlorine and bromine are expected to reach 
their maximum within a few years and then slowly decline, although concentrations of chlorine are already 
falling in the troposphere. 
28 The recovery of the ozone layer will be gradual because of the long times required for CFCs to be removed 
from the atmosphere; some take as long as several hundred years. Nevertheless, the likelihood remains that 
deep ozone holes will continue to form annually in the Polar Regions,, well into the next century. This 
situation will persist until stratospheric chlorine levels decrease. 
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stratospheric ozone, the depletion at these latitudes is pre~icted to continue unabated for at 

least 5 to 10 years29
• 

Waste Regulation and Recycling30 

However, whilst replacements have been developed these cannot be used in existing systems, 

which can only be maintained with recycled halons using surplus material from redundaqt 

installations31
. The Refrigeration Industry Board to ensure that best industrial practice is 

maintained during the disposal or re-use of CFCs32
• The original Protocol aimed to decrease 

the use of chemical compounds destructive to ozone in the stratosphere by 50% by the year 

199933
• In order to deal with the special so long as their use of CFCs did not grow 

significantly. It can only be affected through determined international co-operation. Ozone 

depleting potentials are based on existing scientific knowledge and are to be reviewed and 

revised periodically34
. It also offers major incentives for non-signatory nations to sign the 

agreement35
• 

So it is very apparent regarding the conservation that global warming due to the ozone whole 

is a threat to sustainability of living resources. It is utmost important that respective nations 

should take appropriate steps to tackle the situation. In 1991 The Antarctic Treaty came to 

conserve living resources. 

29 See supra 25. 
30 http://www.ace.mmu.ac.uk/Resources/Fact_ Sheets/Key_ Stage_ 4/0zone _ Depletion/19 .html 
31 In the UK the Halon Users' National Consortium (HUNC) is managing the installed banks ofhalons, acting 
as a clearinghouse putting those who need to continue to use halons in contact with those who do not. 
32 Domestic users of old refrigerators can contact their local authority to find out if it operates a CFC recovery 
and recycling scheme. 
33 The Protocol was supplemented by agreements made in London in 1990 and in Copenhagen in 1992, where 
the same countries promised to stop using CFCs and most of the other chemical compounds destructive to 
ozone by the end of 1995. Fortunately, it has been fairly easy to develop and introduce compounds and 
methods to replace CFC compounds. 
34 http://www.factmonster.com/ce6/sci/A0833884.html 
35 After a series of rigorous meetings and negotiations, the Montreal Protocol on Substances that Deplete the 
Ozone Layer was finally agreed upon on 16 September 1987 at the Headquarters of the International Civil' 
Aviation Organization in Montreal. The Montreal Protocol stipulates that the production and consumption of 
compounds that deplete ozone in the stratosphere--chlorofluorocarbons (CFCs), halons, carbon tetrachloride, 
and methyl chloroform--are to be phased out by 2000 (2005 for methyl chloroform). Scientific theory and 
evidence suggest that, once emitted to the atmo~phere, these compounds could significantly deplete the 
stratospheric ozone layer that shields the planet from damaging UV -B. radiation. 
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4.2-PROTOCOL ON ENVIRONMENTAL PROTECTION TO THE ANTARCTIC 

TREATY (1991) 

For the purpose of conserving living resources the International agreement was signed 1959 

between 13 nations with an interest in Antarctica (including the USA and Britain), and came 

into force 1961 for a 30-year period. A total of39 countries are party to it (as of 1996)1
• Its 

provisions (covering the area south of latitude 60° S) neither accepted nor rejected any 

nation's territorial claims, but barred any new ones; imposed a ban on military operations and 

large-scale mineral extraction; and allowed for free exchange of scientific data from bases2
. 

Although tourism is increasing on the continent, its only long-term human residents are 

scientists and support personnel living. on seasonal or year-round national bases3
. 

Additionally, these ATS nations have since· ratified three complementary treaties. The three 

are4
: The Convention for the Conservation of Antarctic Seals (CCAS); The Convention on 

the Conservation of Antarctic Marine Living Resources (CCAMLR); And the Protocol on 

Environmental Protection to the Antarctic Treaty (Protocol). Of course there are some 

problems with this analogy5
• The Antarctic Treaty originated in an extraordinary moment of 

Cold War-era cooperation. In the mid-nineteen-fifties, a group of scientists convinced the 

U.N. to institute an event to promote cooperation in the sciences6
• The treaty covers 

everything south of sixty degrees south latitude, now known as the Antarctic Treaty Area 

(ATA)7
• Article IV clarifies that the Treaty does not repudiate any existing claim, but it 

1 http://www. tis cal i.co. uk/reference/ encyclopaedialh utchinson/m 0024098 .html 
2In 1980 the treaty was extended to conserve marine resources within the larger area bordered by the 
Antarctic Convergence; and in 1991 an agreement was signed extending the Antarctic Treaty and imposing a 
50-year ban on mining activity. 
3 Whether they are public or private, all of these expeditions come from just a handful of the world's 
countries. 
4 http://www.asoc.org/general/ats.htm · 
5 'For instance, CCAMLR (above) has slightly different national membership than the original Antarctic 
Treaty, and it governs an enlarged geographic area without increasing the jurisdiction of the original. 
6 To this end, the U.N. designated July 1, 1957, to December 31, 1958, the "International Geophysical Year 
(IGY)." 
7 Among other things, the treaty prohibits nuclear explosions, radioactive waste disposal, and military 
deployments in the ATA. (However, using military personnel to support scientists is specifically allowed.) 
The Treaty's other most significant goal is the ~ncouragement of continued international cooperation in 
scientific research. 
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prohibits their assertion as well as the establishment of new claims8• Cuqently, forty-four 

nations have agreed to the Antarctic Treaty, but only twenty-seven control the decision 

making process
9

. In 1998, the twenty-seven Consultative Parties are: Argentina, Australia, 

Belgium, Brazil, Bulgaria, Chile, China, Ecuador, Finland, France, Germany, India, Italy, 

>--:- Japan, the Republic of Korea, Netherlands, New Zealand, Norway, Peru, Poland, Russia, 

South Africa, Spain, Sweden, the United Kingdom, Uruguay, and the United States10 • 

. The Antarctic Environmeotn I 

The polar ice cap holds within it a record of past atmospheres that go back tens or even 

hundreds of thousands of years, allowing study of the earth's natural climate cycles against 

which the significance of recent changes can be judged 12
• In addition to climate change, the 

effects of human activities elsewhere on the planet have resulted in an ozone hole over the 

Antarctic exposing species in the Antarctic to dangerbus radiation 13 • 

Antarctic Treaty System 14 

During the first half of the twentieth century, several countries made territorial claims to 

various parts of the Antarctic15
• Collectively, the Trlaty, tlie Protocol and Conventions, and 

the measures adopted under those agreements consti~te the Antarctic Treaty System 16• 

8 
To date, none of these seven has renounced its claim, and the U.S. and Russia maintain the "right" to lay 

claims. Still, none has directly challenged Antarctica's international status. 
9 http://www.asoc.org/general/ats.htm / 
10 The seventeen Non-consultative Parties are: Austria, Canada, Colombia, Cuba, the Czech Republic, 
Denmark, Greece, Guatemala, Hungary, the Democratic Redublic of Korea, Papua New Guinea, Romania, 
the Slovak Republic, Switzerland, Turkey, Ukraine, and Venelruela. 
11 http:/ /www.ec.gc.ca/international/regorgs/antarctic/l antarct~c _ e.htm 
12 Antarctica is home to hundreds of unique and vulnerable w~ldlife species. Its marine environment sustains a 

· wide range of marine mammals, such as seals and whales, at far greater levels than are found in the Arctic 
region. Short food chains make the Antarctic marine ecosyste~ very fragile and susceptible to disruption. . 
13 Human activities have also generated traces of chemical po~lut.ion in .the ice cap and in the c~lls o~ Antarctic 
plants and animals. Humans have had an impact on the Antarctic envtronment through locahsed dtsturba.nce 
over the past century, initially through fishing and hunting,! and in more recent years through exploration, 
science and tourism. : 
14 

See supra 11. / . . · · 
15 The International Geophysical Year (1957-58) pr<;:sented an oppo.~mty to d_tscuss '!"ays to. avotd P?Ssl?le 
problems with conflicting claims and establish a means jto facthtate contmued mternatlonal sctenttfic 
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Protocol on Environmental Protection to the Antarctic Treaty: The Antarctic Treaty System 

was strengthened with the 1991 adoption of the Protocol on Environmental Protection to the 

Antarctic Treaty, commonly called the Madrid Protocol after the city in which it was signed. 

The Protocol came into force in 1998 and has been ratified by more than thirty countries17
• It 

prohibits specific activities, such as damage to historic sites and harmful interference with 

wildlife18
• 

Liability for damage to the Antarctic environment is an issue yet to be resolved: 

Australia was a driving force behind a protocol to the Treaty (the Madrid Protocol), which 

has provided the Antarctic with the most comprehensive and rigorous international 

environmental protection regime anywhere on earth19
. The measures provided for overall 

protection of native animals and plants and for the designation of specially protected areas20
• 

Australia hosts the CCAMLR secretariat in Hobart (the only international convention with 

headquarters in Australia), where members meet annually21
• The declaration concluded that 

the Madrid Protocol demonstrated the parties'.determination "to maintain and strengthen the 

Treaty and to protect Antarctica's environmental and scientific values"22
• 

Protection of Antarctica23 

The Antarctic Minerals Convention (CRAMRA) of 1988, as it could not be ratified. Instead, 

the commercial mining of mineral resources was banned completely by the Protocol of 

collaboration. It led to the development of the Antarctic Treaty, which was signed in 1959 and entered into 
force in 1961. 
16 Canada is a party to all of the agreements of the Antarctic Treaty System, having ratified the Madrid 
Protocol in 2003 and acceded to the Antarctic Treaty in 1988, the CCAS in 1990 and CCAMLR in 1988. 
17 Parties are required to oversee the activities of expeditions organized in or proceeding from their territory, 
as well as the activities of their vessels, aircraft and stations in the Antarctic. 
18 The Protocol requires that all activities undertaken in the Antarctic be subject to prior assessment of their 
environmental impacts and requires the development of contingency plans to respond to environmental 
emergencies. 
19 http://www .aad.gov .au/defatilt.asp?casid=2416 
20 In 1972, the Convention for the Conservation of Antarctic Seals provided a means for regulating 
commercial sealing should it ever resume, fully protecting three of the six antarc- tic seal species, and 
establishing catch limit mechanisms for the other three. 
21 Around the same time, negotiations began for a more comprehensive convention governing commercial 
fishing in Antarctic waters. 
22 http://www.aad.gov.au/default.asp?casid=2416 . 
23 http://www .auswaertiges-amt.de/www/en/aussenpolitiklvn/voelkerrechtlantarktis _ html 
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Environmental Protection of 199e4
• Time and agam, ships are caught fishing illegally, 

brought in and their catch confiscated by the states bordering on Antarctica25
• The treaty 

setting out the ban came. into effect this week. Besides the ban on mining, the Antarctic 

Environmental Protocol designates the whole continent and its ecosystems as a "natural 

reserve devoted to peace and science. "26 An international scientific programme in the 

Antarctic was created under the auspices of the International Geophysical Y ear27
• The Cold 

War was under way so it is amazing that anything was written at all. The Antarctic is the 

only continent where scientists have control over the military28
• The 1980 Convention on the 

Conservation of Antarctic Marine Living Resources was negotiated in response to large

scale trawling for fin fish and krill (shrimp-like creatures) during the 1960s and 1970s29
• But 

this coincided with speculation that the continent could be the scene of an oil, natural gas and 

mineral rush because some transnational corporations had hopes of exploiting the wealth30
. 

24 This Protocol and its five Annexes encompass material and procedural regulations on environmentally 
sound conduct on the sixth continent, including an obligation to obtain authorization for any activity of any 
significance in Antarctica (e.g. research expeditions, tourist trips) and environmental impact assessments. 
German projects in Antarctica must therefore be authorized by the Federal Environmental Agency (Section 3 
of the Act Implementing the Protocol of Environmental Protection). 
25 However, it is very difficult in the inhospitable and vast Antarctic waters to implement the provisions of the 
CCAMLR Convention effectively and to combat illegal fishing. Antarctica is the coldest, driest and stormiest 
of all continents. It is almost forty times as large as Germany and the only uninhabited continent. Even in 
summer (from December to February) 99% of Antarctica is covered in ice, up to 5000 metres deep in places. 
It is regarded as a "natural archive" for Earth's natural history and has a major impact on the global climate, as 
well as on the marine ecosystems connected with the South Polar Sea. Numerous states use it as an "open-air 
scientific laboratory" which, among other things, led to the discovery of the hole in the ozone layer. 
26 Antarctica is the world's last great wilderness, a continent of remarkable beauty and a vital international 
scientific laboratory. The environmental protocol, which helps to solidify Antarctica's iocation as one of the 
most significant areas for international scientific cooperation. For a continent with competing claimants, 
Antarctica has brought out the best of human qualities rather than the worst. It is a "good news" story that is 
often overlooked by the mass media. Various countries have made claims to parts ofthe .Atitarctic. 
27 The "year" in the Antarctic ran for 18 months from July 1957, during which 12 countries worked together 
on research. The success of the International Geophysical Year encouraged hopes of making the spirit of 
scientific co-operation more permanent. 
28 The Antarctic Treaty has demilitarised the continent but, ironically, the best-equipped personnel for 
transport over rough terrain are the military forces of the various countries conducting scientific research. The 
military do the work under the overall direction of scientists. The treaty has provided a good basis for other 
treaties. 
29 This represented a major breakthrough in marine conservation at the time because, instead of considering 
each species separately, it provides for an "ecosystem as a whole" approach to conservation and marine 
resources. 
30 Environmental non-governmental organisations, loosely coordinated by the Antarctic and South Oceans 
Coalition, fought that proposal throughout the I 980s. Eventually public opinion swung round to their point of 
view and they achieved one of the greatest environmental victories of the decade. 
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They forced the Antarctic Treaty consultative parties to stop all dreams of mineral 

prospecting and oil drilling and instead create a treaty to ban all such prospecting and 

drilling31
. But it is now better protected. under international law than when New Zealand first 

raised the issue of safeguarding the world's last wildemess32
. The original signatories were 

the 12 countries active in Antarctica during the International Geophysical Year of 1957-58 

and willing to accept a US invitation to the conference at which the treaty was negotiated33
• 

It also defers the question of territorial claims asserted by some nations and not recognized 

by others34
• 15 countries that have demonstrated their interest in Antarctica by carrying out 

substantial scientific activity there35
. This was a treaty started by scientists with the "rules" 

already worked out in the field (during the IGY) by cooperating scientists and military 

personnee6
• The treaty did not address mining issues37

. 

The original treaty was designed to be "reviewed" in 30 years38 
- but not to end. Prior to 

1991 a Convention Regulating the Antarctic Minerals Resource Activities39 was proposed by 

the member nations (up to 29 in 1991) but there was disagreement and it was not ratified. In 

1998 a compromise agreement was reached to add a 50-year ban on mining until the year 

2048. 

31 The environmental protocol was signed in 1991 and enough countries for it to enter into force have ratified 
it. By establishing high standards for all human activities on the continent, the environmental protocol goes a 
long way towards safeguarding Antarctica before it suffers from the human impacts felt over most of the rest 
of the Earth. ' 
32 http://www.dhushara.com/book/diversit/extra/antarc.htm 
33 These countries were Argentina, Australia, Belgium, Chile, France, Japan, New Zealand, Norway, South 
Africa, the U.S.S.R., the United Kingdom and the United States of America (which opened the Amundsen
Scott South Pole Station for the International Geophysical Year). 
34 http://www .reference.com/browse/wiki/ Antarctic_ Treaty_ System 
35 These additional countries are Brazil, Bulgari~ the People's Republic of China, Ecuador, Finland, 
Germany, India, Italy, South Korea, Netherlands, Peru, Poland, Spain, Sweden and Uruguay. 
36 (Used as the support staff for science) 
37 (A sensitive topic and one that most nations were not ready to discuss) 
38 http://www.biosbcc.net/ocean/AAimportance.htm 
39 (CRAMRA). 
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Part-III 

(Post-1992 Earth Summit Position) 



Chapter-S- International Conventions I 

Resolutions I Summits 



5.1-CONVENTION ON BIOLOGICAL DIVERSITY, 19?2 

The Convention is aimed at the conservation of biodiversity. The objective of the 

Convention is the conservation of biological diversity, the sustainable use of its components 

and the fair and equitable sharing of the benefits arising out of the utilization of genetic 

resources. Biological diversity has thus attained the same status as mineral and other natural 

r~sources 1 • Parties to the Biodiversity Treaty "affirm sovereign rights over the biological 

resources found within their countries, while accepting responsibility for conserving 

biological diversity and using biological resources in a sustainable manner," according to an 

International Union for the Conservation of Nature (IUCN) assessment of the treaty2
. 

Conservation, sustainable utilization, and equitable ~enefit sharing of biological 

diversity3
: The three objectives of the Convention on Biological Diversity (CBD) are "the 

conservation of biological diversity, the sustainable use of its components and the fair and 

equitable sharing of the benefits arising out of the utilization of genetic resources, taking into 

account all rights over those resources and to technologies, and by appropriate funding." The 

CBD also recognizes in its preamble that the conservation of biological diversity is a 

common concern of humankind, which implies a common responsibility to the issue based 

on its importance to the international community as a whole4
. 

Intellectual property protection currently available5
: Keeping biotechnology 'secret' can 

also be a valuable form of protection. National treatment of trade secrets is diverse, and all 

attempts to harmonize trade secret laws in Europe, for example, have failed. However, the 

problem with this form of protection is that the secret generally becomes public once the 

biotechnology is used commercially and thus the protection is lost6
• An attempt to register 

1 http://www.auswaertiges-amt.de/www/en/aussenpolitik/vn/umweltpolitik/biovielfalt_html 
2 http:/ /www.ciesin.org/TG/PIITREA TY /bio.html 
3 http://www.unescap.org/drpad/vc/orientation/legal/3 _ biod.htm 
4 Ibid. ' 
5 http://www.ciesin.org/docs/008-265/008-265i.html 
6 It is conceivable that the law of copyright could afford some protection for biotechnology. Lines of genetic 
code are analogous to some extent with computer program code, which has now been incorporated into the 
copyright systems of most industrialised countries. However, this route to protection is fraught with practical 
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the name of a plant or an animal, as a trademark is unlikely !o be successful ~ public policy 

would prevent ie. 

Rights in plant varieties8 

Prior to the mid-1960s only a few countries9 gave any intellectual property protection to 

plant varieties, which eventually culminated in the formation of an International Union for 

the Protection of New Varieties of plants (UPOV) and the signing of a Convention10
. The 

national authority responsible conducts satisfaction of the DUS criteria, usually by growing 

the variety over at least two seasons II. Grant of plant variety rights confers certain exclusive 

rights on the holder, including the exclusive right to sell the reproductive material 12 of the 

protected variety. However the rights do not extend to consumption material13
• The new 

1991 text will provide far greater protection than is afforded at present, most notably by 

requiring that all member countries apply the convention to all genera and species, by 

extending the exclusive rights to include harvested material 14 and, most controversially, by 

allowing enforcement against farm-saved seed 15
• 

Patents for biotechnology 

A patent will provide a wide range of legal rights, including the right to possess, use, transfer 

by sale or gift, and to exclude others from similar rights. Duration will be for around 20 

years16
• Whilst the majority of countries provide some form of patent protection, only a few 

and conceptual difficulties and is generally thought to be unsuitable .. There is as yet no recorded case of 
biotechnologists claiming copyright in their inventions. 
7 In England, registrations for names of varieties of roses have been removed from the Trade Mark Register 
for lack of distinctiveness and because of the likelihood of confusion · 
8 Ibid. 
9 (e.g., Germany, USA) 
10 (The UPOV Convention 1961) 
11 There is also an important requirement that the variety be maintained throughout the duration of protection. 
A country may apply the system to all genera or species, but there is no obligation to do so and thus the 
system has been extended only gradually. 
12 (e.g. seed, cuttings, whole plants) 
13 (e.g. fruit, wheat seed grown for milling flour) 
14 (e.g., fruit, wheat grown for milling into flour) 
15 (where a farmer produces further seed of the protected variety from the previous year's crop) 
16 (although for only 17 years in the USA) 
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provide patent protection for biotechnology17
• However, prio~ to 1980, the US Patent Office 

would not grant utility patents18 living matter because it deemed products of nature not to be 

within the terms of the utility patent statute. That was until the landmark decision of the US 

Supreme Court in Diamond v Chakrabarty19
, which held that a particular genetically 

engineered ba~terium was statutory subject matter for a utility patent. This decision has been 

the basis upon which patents have been granted for higher life forms. An application under 

the EPC is for a European patent, or Europatent, for short20
• The EPC provides that "plant or 

animal varieties or essentially biological processes for the production of plants or animals" 

are excluded from patent21
• The most important practical result of the convention is that it is 

possible to claim: priority from an application made in a convention country for all 

subsequent convention countries within 12 months of the original filing22
. The Foundation's 

programme for training and advice on Iguana ranching is called the Iguana Management 

Programme (IMP). The IMP is based in Costa Rica but it is intended to implement it 

throughout Latin America and possibly elsewhere23
. 

The new technology and expertise, which have been incorporated into an iguana ranching 

model, are being applied for an industrial purpose (i.e. agriculture) and are of commercial 

value; they thus fall within the area of intellectual property law as applied to biotechnology. 

17 (these in~Iude: Australia, Bulgaria, Canada, Czechoslovakia, Hungary, Romania, Japan, the Soviet Union 
and the parties to the European Patent Convention) 
18 (separate from The Plant Patent Act) 
19 447 US 303 (1980) (from which the above quote is taken) 
20 If the European Patent Office (EPO) grants a Europatent it has the same effect, and is subject to the same 
conditions, as a national patent in each of the member countries designated in the application. In other words, 
through a single application a bundle of national patents can be obtained. · 
21 protection (although the exclusion is expressly stated not to apply to microbiological processes and 
products) 
22 The Deposit Treaty, as the full title suggests, is concerned with the deposit of examples of microorganisms 
for the purposes of patent applications. Applications for patents for biotechnology often face considerable 
difficulties in describing the nature of the invention sufficiently. The Deposit Treaty is a vehicle for solving 
these problems, primarily through the setting up of a series oflntemational Depository Authorities (IDA) and 
through the recognition by all member countries of a deposit in a single IDA. 
23 The primary purpose of the IMP is to conserve living natural resources; its basic premise is that if farmers 
can raise iguanas as a food crop, the status of the wild species wiii be improved and forest clearance might be 
reduced. Farmers adopting iguana ranching would have to protect or re-establish areas of forest to provide 

. food for stock. Research indicates that meat production per hectare by iguanas is approximately three times 
higher than by cattle. Income can be derived from seiling iguanas and their products (meat, eggs, leather) and 
products from the forest. 
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The biotechnological components of the ranching model are ·the genetic brood stock24 and . . 

the husbandry procedures25
• The technologies involved in the IMP are vulnerable to piracy. 

Much ofthe work ofthe Fundacion is contained in the genetic make-up ofthe Genetic Brood 

Stoce6
. Because of the uncertainties of the world's intellectual laws with regard to 

biotechnology the availability of protection for the i:nost important components of the IMP is 

questionable27
• This provides no incentives for exploitation of useful genetic materials in the 

natural environment, even though in developing countries natural resources are obvious 

subjects for investment28
• Intellectual property rights could be a means of influencing 

developing countries to maintain and develop diverse resources in return for the value that 

these resources render to the world community29
. 

The CBD has been recognised as the main means of achieving this mm. In 2001 the 

Gutenberg European Council adopted the objective of halting the loss of biodiversity in the 

Union by 201030
. The CBD is designed to conserve biological diversity, ensure the 

sustainable use of this diversity and share the benefits generated by the use of genetic 

resources, in particular through appropriate access to genetic resources and appropriate 

transfer of relevant technologies, taking into account all rights over those resources and 

technol6gies, and through adequate funding. 

The Biodiversity Convention provides a number of general obligations for member states. 

These include in particular a commitment to develop national strategies, plans or 

programmes for the conservation and sustainable use of biological diversity.31 Generally, 

24 (The Fundacion has 'bioengineered' an improved stock of Green Iguanas) 
25 (egg laying and incubation, nutrition, disease control, release and harvesting) 
26 Once these Iguanas are transferred or sold the Fundacion loses its direct control over the animals. In 
addition, the success of the Iguana ranching model is dependent on the expertise to use the technologies 
efficiently; this is information which took years to develop but which can be pirated very easily once a license 
is purchased. · 
27 At present there is widespread discrimination against the application of intellectual property rights to 
natural genetic materials and in favor of human-modified genetic materials. 
28 However, one important way to limit conversion of natural resources is to ensure that fair value is paid for 
current uses of the existing resource base. 
29 http://www.ciesin.org/docs/008-265/008-265i.html 
30 http://europa.eu.int/scadplus/leg/en/Ivb/1281 02.htm 
31 Member states must also integrate the conservation and sustainable use of biological diversity into relevant 
sectoral or cross-sectoral plans, programmes and policies. 

72 



member states are required to promote the sustainable use of biological resources by 

integrating consideration of the conservation and sustainable use of biological resources into 

national decision-making, adopting measures relating to the use of biological resources to 

avoid or minimize adverse impacts on biological diversity; protecting and encouraging 

,- customary use of biological resources in accordance with traditional cultural practices that 

are compatible with conservation or sustainable use requirements; supporting local 

populations to develop and implementing remedial action in degraded areas where biological 

diversity has been reduced; and encouraging cooperation between its governmental 

authorities and its private sector in developing methods for sustainable use of biological 

resources32
• 

The institutional structure of the Biodiversity Convention includes a number of bodies. 

These include the COP, a Subsidiary Body on Scientific, Technical and Technological 

Advice33
, and the Secretariat.34 More specifically, it reviews progress under the Convention, 

identifies new priorities to be pursued, sets work plans for members, amends the Convention, 

creates expert advisory bodies, reviews progress reports by member nations and collaborates 

with other international organizations and agreements35
• Periodic state reports to the 

Conference of the Parties constitute one of the main monitoring instruments instituted under 

the Convention. State parties must report on the means they have adopted to implement the 

objectives of the Convention and the level of success of such measures. For conservation 

convention on climate change also became important, which has been discussed in the next 

topic. 

32 Article 1 0 of the Biodiversity Convention 
33 (SBSTTA) 
34 The Conference of the Parties, which brings together all member states, is generally mandated with keeping 
the implementation of the Convention under review. 
35 The Conference of the Parties has launched a number of thematic programmes covering, for instance, the 
biodiversity of inland waters, forests, marine and. coastal areas, dry lands and agricultural lands, agricultural 
biodiversity and cross-cutting issues. 
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5.2-UNITED NATIONS FRAMEWORK CONVENTION ON CLIMATE CHANGE 

(1992) 

In the previous topic it was evident that_ conservation of bio-diversity had the utmost 

importance. Th~ Framework Convention on Climate Change was one of two binding treaties 

opened for signature at the United Nations Conference on Environment and Development 

(UNCED) in 1992. 1 Though stated only in general terms, the Climate Convention parties 

agreed to attempt to limit emissions of greenhouse gases, mainly carbon dioxide (C02) and 

methane (CH4l It also has been one of the international community's most essential tools in 

the struggle to promote sustainable development. A great deal has been accomplished since 

Rio -- but the most difficult decisions still lie ahead3
. 

The Environmental Challenge4 

It was not until the 1970s, however, that scientists' growing understanding of the Earth

atmosphere system brought this previously obscure field of science to wider attention5
• The 

IPCC6 was given a mandate to assess the state of existing knowledge about the climate 

system and climate change; the environmental, economic and social impacts of climate 

change; and possible response strategies7
• 

This is what the IPCC has found: Humanity's emissions of greenhouse gases are likely to 

cause rapid climate change. Carbon dioxide is produced when fossil fuels are burned, and its 

effects intensify when carbon-dioxide-absorbent forests are cut down. Methane and nitrous 

1 The treaty, also known as the Climate Convention, addresses potential human-induced global warming by 
pledging countries to seek "stabilization of greenhouse gas concentrations in the atmosphere at a level that 
would prevent dangerous anthropogenic interference with the climate system." 
2 http://www.ciesin.org/TG/PIITREATY/framwork.html 
3 http://www.un.org/ecosocdev/geninfo/sustdev/climate.htm 
4 http://www .un.orglecosocdev/geninfo/sustdev/climate.htm 
5 To give policy makers and the general public a better understanding of what researchers had learned, the 
United Nations Environment Programme (UNEP) and the World Meteorological Organization (WMO) 
established the Intergovernmental Panel on Climate Change (IPCC) in 1988. 
6 Intergovernmental Panel on Climate Change . 
7 The IPCC released its First Assessment Report in 1990. Approved after a painstaking peer review process by 
hundreds of leading scientists and experts, the Report confirmed the scientific basis for climate change. It had 
a powerful effect on both policy makers and the general public and strongly influenced negotiations on the 
Climate Change Convention. 

74 



oxide are released as a resul_t of agricultural practices, chang~s in land use and other causes.8 

Past and current emissions have already ensured that there will be some degree of climate 

change in the twenty-first century; Based on current trends,· the growth in emissions of 

carbon dioxide and other greenhouse gases is expected to result in the equivalent of a 

doubling of pre-industrial C02 concentrations in the atmosphere by 2030, and a trebling by 

2100. Stabilizing global C02 emissions at their current levels would postpone C02 doubling 

to 21009
. In 1990, the Second World Climate Conference called for a framework treaty on 

climate change. Sponsored by the WMO, UNEP and other international organizations, this 

conference featured negotiations and ministerial-level discussions among 137 States plus the 

European Community10
• In particular, it set up a system whereby Governments report 

information on their national greenhouse gas emissions and climate change strategies 11
. They 

were also committed to taking measures aimed at returning their greenhouse gas emissions to 

1990 levels by the year 200012
• 

The Political Challenge: The costs of climate change will vary widely from country to 

country13
• The key players are: 

8 Climate models predict that the global temperature will rise by about 1 - 3.5C by 2100. Climate change will 
have powerful effects on the global environment. In general, the faster the climate changes, the greater will be 
the risk of damage. Human society will face new risks and pressures. Global food security is unlikely to be 
threatened, but some regions may experience food shortages and hunger. People and ecosystems will need to 
adapt to the future climate regime. · 
9 Emissions would eventually have to fall to less than 3 0 per cent of their current levels if concentrations were 
to be stabilized at doubled C02 levels sometime in the twenty-second century. Such cuts would have to be 
made despite growing populations and an expanding world economy. 
Io The final declaration, adopted after hard bargaining, did not specify any international targets for reducing 
emissions. However, it did support a number of principles later included in the Climate Change Convention. 
These were climate change as a "common concern of humankind", the importance of equity, the "common but 
differentiated responsibilities" of countries at different levels of development, sustainable development and 
the precautionary principle--where there are threats of serious or irreversible damage, a lack of scientific 
certainty should not be used as a reason for postponing cost-effective measures to prevent environmental 
degradation. 
II This information is reviewed on a regular basis in order to track the Convention's progress. In addition, 
developed countries agreed to promote the transfer of funding and technology to help developing countries 
responds to climate change. 
Iz The Convention entered into force on 21 March 1994 and today boasts some 165 States Parties. 
IJ Developed countries are responsible for over two thirds of past emissions and some 75 per cent of current 
emissions, but they are best positioned to protect themselves from damage. -
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• The JUSSCANZ countries--the non-EU developed countries--including Japan, the 

United States, Switzerland, Canada, Australia, New Zealand and Norway. The United 

States in particular played a key role in· tlie drafting of article 4.2, on developed

country commitments to limit emissions 14
. 

• Countries with economies· in transition. The industrialized countries of Central and 

Eastern Europe and the fonner Soviet Union are significant emitters of greenhouse 

gases 15
. 

• The Group of 77 and China. Developing countries work through the Group of 77 to 

develop common positions on emissions-reduction commitments and financial and 

technological transfers 16
• 

• The Organization of Petroleum Exporting Countries. OPEC members tend to be 

concerned about the likely impact on their economies if other countries reduce their 

use of oil 17
• 

• Business. The first business groups to attend the climate talks as observers represented 

energy-intensive firms concerned about the negative economic implications of a 

convention 18
• 

• Environmentalists. Many are active in lobbying delegates and the media and produce 

newsletters during intematiqnal meetings 19
• 

14 Despite what has been called the "creative ambiguity" of the final text, it is almost universally interpreted as 
committing developed countries to make a sincere effort to return their greenhouse gas emissions to 1990 
levels by 2000. 
15 However, due to the economic slump following the end of communism, they will likely succeed in keeping 
their emissions below 1990 levels through 2000. 
16 However, the G77 does not always present a united front, owing to the widely differing interests of its 
members. 
17 Saudi Arabia, Kuwait and others have emphasized the existence of scientific. uncertainty and argued that the 
convention process should move forward cautiously. 
18 More recently, other business sectors have started to follow the process more closely, including the 
insurance sector, which sees itself as vulnerable to increased storms and other possible climate change 
impacts, and clean energy firms that see market opportunities. 
19 The majority is from developed countries, althol!gh constant efforts are made to promote the participation 
of more non-governmental org~nizations from developing countries. 
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After the Convention was adopted in Rio, the I~tergovernmental Negotiating Committee 

(INC) that drafted it continued its preparatory work, meeting for another six sessions to 

discuss matters relating to commitments, arrangements for the financial mechanism, 

technical and fmancial support to developing countries, and procedural and institutional 

matters20
• The Convention required COP-I to review whether the commitment of developed 

countries to take measures aimed at returning their ·emissions t<? 1990 levels by 2000 was 

adequate for meeting the Convention's objective21
• Ministers released a declaration stressing 

the need to accelerate talks on how to strengthen the Climate Change Convention and 

endorsed the Second Assessment Report "as currently the most comprehensive and 

authoritative assessment of the science of climate change, its impacts and response options 

now available"22
• The sharing of information by Governments is central to how the Climate 

Change Convention works. Parties must therefore submit "national communications" to the 

COP on a regular basis23
• The 1996 review of national communications from developed 

countries (developing countries will start making their initial submissions in 1997) reveals 

that carbon dioxide emissions continue to rise in most of them24
• The data also show that 

carbon dioxide accounts for 80.5 per cent of total greenhouse gas emissions from developed 

countries. Fuel combustion is confirmed as the most important source of C0225
• Specific 

measures are being used for most of the major economic sectors. Policies for the energy 

20 The INC was dissolved after its eleventh and final session in February 1995, and the Conference of the 
Parties (COP) became the Convention's ultimate authority. The COP held its first session in Berlin from 28 
March to 7 April1995. 
21 The Parties agreed that new commitments were indeed needed for the post-2000 period. They established 
the Ad hoc Group on the Berlin Mandate (AGBM) to draft "a protocol or another legal instrument" for 
adoption at COP-3 in 1997. 
22 They further stated that the Report "should provide a scientific basis for urgently strengthening action at the 
global, regional and national levels, particularly action by Annex I (industrialized) countries to limit and 
reduce emissions of greenhouse gases". 
23 This information about national greenhouse gas emissions, international cooperation and national activities 
is reviewed periodically so that the parties can track the Convention's effectiveness and draw lessons for 
future national and global action. 
24 Comparing the data from 1990 inventories with projections for 2000 shows carbon dioxide emissions rising 
over the decade if additional measures are not adopted. The major exceptions are the countries with 
economies in transition. 
25 With the 33 countries included accounting for around 63 per cent of the global C02 emissions in 1990, this 
seems to confirm carbon dioxide as the most important greenhouse gas resulting from human activities. 
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sector26 include switching to_ low- or no-carbon fuels, refo~ing market regulations to spur 

competition, and removing subsidies on coal. The focus in the residential, commercial and 

institutional sector is on energy-efficiency standards for new buildings, higher energy prices 

and public information campaigns27
• 

The Twenty-first Century1.8 An agreed text must be circulated to Governments for review by 

June 199i9
. Some ofthe key issues now being debated are these: Binding timetables and targets 

for emissions reductions. A number of Governments (including some EU members) are 

calling for 10 per cent reductions in C02 by 200530
. 

Obstacles and Slow Progress31Many of the objectives highlighted above have still not been 

recognized. For example, the industrialized countries have not provided much help in many 

areas such as effective emission reductions and stalling on developing country commitments, 

or opposing the Kyoto protocol itself. 

Since 1992 the Conference of Parties (COP) has met a number of times32
• At the Rio Earth 

Summit is agreed that emissions of greenhouse gases, particularly carbon dioxide, should be 

stabilised at 1990 levels by the year 2000. At the third Conference of Parties in Kyoto, Japan, 

in 1997 participating nations agreed to reduce greenhouse gas emissions by 5% by 2008-

2012. When this Kyoto Protocol is ratified by enough countries, it will become legally 

binding. The scope of liability is also an important issue, which has been discussed, in the 

next topic. 

26 (The largest source of emissions for many countries) 
27 Agricultural measures include reducing herd sizes and fertilizer use and improving waste management. 
28 http://www.un.org/ecosocdev/geninfo/sustdev/climate.htm · 
29 This text will be the subject of continued intense negotiations at meetings to be held in Bonn in March, 
August and October. 
30 

• Some (such as the low-lying island States) want an even more ambitious cut of 20 per cent by that date. 
Still others (including Australia, Canada, Japan and the United States) argue that a 2005 date is unrealistic and 
~ropose objectives for the 2010-2015 period. 

1http://www.globalissues.org/Envlssues/Globa!Warming/Convention.asp#ObstaclesandSlowProgress 
32 http://www.ace.mmu.ac.uk/eae/Global_ Warming/Older/FCCC.html 

78 



5.3-CONVENTION ON CIVIL LIABILITY FOR DAMAGE RESULTING FROM 

ACTIVITIES DANGEROUS TO THE ENVIRONMENT (1993 LUGANO 

CONVENTION) 

The Convention aims to provide adequate compensation for damage resulting from activities 

dangerous to the environment and thereby it also protects and conserves natural resources. 1 

Chapter III of the Lugano Convention is concerned with Access to Information and includes 

provisions for people to access environmental information held by public authorities (similar 

to those of the EC Environmental Information Directive).2 For example, an operator may be 

required to produce specific information, which is necessary to establish cause and link 

relationships for environmental damage3
• 

Liability in respect of substances, organisms and certain waste installations or sites4 

The operator in respect of a dangerous activity mentioned under Article 2, paragraph 15
, sub

paragraphs a to c shall be liable for the damage caused by the activity as a result of incidents 

at the time or during the period when he was exercising the control of that activity. 

1 Exemptions to the Convention are indicated in Article 4; these include damage caused by a nuclear 
substance, which arises from a nuclear accident. In the Convention liability is directed to the operator in 
respect of incidents causing damage from a dangerous activity and does not inciude the option for parties to 
limit liability. 
2 In addition, the Convention also entitles people to access environmental information held by 'bodies with 
public responsibilities for the environment and under the control of a public authority' and to access 
information held by operators. 
3http://europa.eu. int/comm/developmentlbody/theme/environment/env _integ/env _ integrationlenvman-
1610.html 
4 Article 6 
5 "Dangerous activity" means one or more of the following activities provided that it is performed 
professionally, including activities conducted by public authorities: 
The production, handling, storage, use or discharge of one or more dangerous substances or any operation of a 
similar nature dealing with such substances; 
The production, culturing, handling, storage, use, destruction, disposal, release or any other operation dealing 
with one or more: 
Genetically modified organisms which as a result of the properties of the organism, the genetic modification 
and the conditions under which the operation is exercised, pose a significant risk for man, the environment or 
property; 
Micro-organisms which as a result of their properties and the conditions under which the operation is 
exercised pose a significant risk for man, the environment or property, such as those micro-organisms which 
are pathogenic or which produce toxins; 

79 



Liability in respect of sites ·for the permanent deposit of waste6
: Liability under this 

article shall apply to the exclusion of any liability of the operator under Article 6, 

irrespective of the nature of the waste7
• 

Exemptions8
: The operator shall not be liable under this Convention for damage, which he 

proves: was caused by an act of war, hostilities, civil war, insurrection or a natural 

phenomenon of an exceptional, inevitable and irresistible character; was caused by an act 

done with the intent to cause damage by a third party, despite safety measures appropriate to 

the type of dangerous activity in question; resulted necessarily from compliance with a 

specific order or compulsory measure of a public authority; was caused by pollution at 

tolerable levels under local relevant circumstances; or was caused by a dangerous activity 

taken lawfully in the interests of the person who suffered the damage, whereby it was 

reasonable towards this person to expose him to the risks of the dangerous activity.The 

Convention on Civil Liability for Oil Pollution Damage, which is intended to ensure that 

adequate compensation, is available to victims and which places the liability for the damage 

on the shipowner9
• The problem of oil pollution-not only as a result of accidents but also 

through normal tanker operations, especially the cleaning of cargo tanks-was so great in 

some areas that there was serious concern for the marine environment10
• 

The operation of an installation or site for the incineration, treatment, handling or recycling of waste, such as 
those installations or sites specified in Annex II, provided that the quantities involved pose a significant risk 
for man, the environment or property; 
The operation of a site for the permanent deposit of waste. 
6 Article 7 
7 Liability under this article shall apply to the exclusion of any liability of the operator under Article 6 if the 
same operator conducts another dangerous activity on the site for the permanent deposit of waste. However, if 
this operator or the person who has suffered damage proves that only a part of the damage was caused by the 
activity concerning the permanent deposit of waste, this article shall only apply to that part of the damage. 
Nothing in this Convention shall prejudice any right of recourse of the operator against any third party. 
8 Article 8 
9 Two years later, a conference convened by the IMO led to the adoption of the Convention for the 
Establishment of an International Fund for Compensation for Oil Pollution Damage. The fund, with 
headquarters in London, is made up of contributions from oil importers. If an accident at sea results in 
pollution damage, which exceeds the compensation available under the Civil Liability Convention, the fund is 
made available to pay an additional amount. 
10 In association with the IAEA and the European Nuclear Energy Agency of the OECD, the IMO convened a 
conference in 1971, which adopted the Convention on Civil Liability in the Field of Maritime Carriage of 
Nuclear Matter. 
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CEFIC 11 appreciates the openness of the Commission when addressing legal questions 

related to remediation of environmental damage, especially the efforts made to ensure early 

consultations with all relevant interested parties. CEFIC wishes to stress the following key 

concerns: CEFIC welcomes the fundamental recognition that historic pollution requires 

different solutions from future pollution; Traditional civil liability rules should be respected, 

maintaining essential causation and evidence . requirements while linking liability to 

operational control of the activity, this in full application of the "polluter-pays" principle12
; 

As rightly stressed by the Commission, negative experiences like the US Superfund should 

be avoided at all costs 13
• Resources are limited, especially in this period of recession; CEFIC 

would like to stress that any liability and compensation systems adopted at national or 

international levels, should be based on an economically sound and legally- balanced 

approach. CEFIC considers that there is a need for wide-ranging and comprehensive 

discussions between all parties concerned14
; the industry believes that pollution prevention 

and harmonization of environmental standards are important aspects of Community 

legislation 15
• 

Given these international instruments and the issues addressed in the Green Paper which 

might ultimately lead to legislative proposals from the Commission, the Member States of 

the Community must answer the fundamental question whether there is a real need for 

harmonisation or whether this subject should better be covered by the principle of 

subsidiary16
• We also note the opposition by the Member States to past Commission 

1 1 European Chemical Industry Council . 
12 CEFIC calls for clear, predictable and balanced solutions to tackle the problem without jeopardizing 
competitiveness or employment. 
13 In contrast, we believe that the question of clean-up mechanisms for historic, non-liability related situations 
should be guided by the Subsidiary principle and addressed in a strict cost benefit manner and at individual 
Member State level with full regard for their industrial, social and legal traditions. 
14 http://www.cefic.be/position/Sec/pp_sec03.htm . 
15Whilst CEFIC considers civil liability Jess important than the above points - "an ounce of prevention is 
worth a pound of cure" - CEFIC nevertheless would like to contribute to the discussions on remedying 
environmental damage. As a matter of principle CEFIC expects that the conclusions drawn from these 
discussions will be in line with the principle of sustainable development and will achieve a balance between 
ensuring the continued wealth-creation necessary for the well-being of the Community and progress towards 
improving the environment. 
16 The chemical industry is not convinced of the argument that there is a need for harmonisation because 
different national laws will lead to distortion of competition in the Common Market. 
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proposals concerning civil liability, such as the draft Directive on _Civil Liability for 

Damages Caused by Waste17
• Likewise the scope of the notion "damage" under civil law 

should not be seen in isolation from criteria established under public law18
• CEFIC 

recognises that, apart from civil liability, the other main aspect of the Green Paper is to 

,. address non-liability related situations related to past and future environmental damage19
• 

Scope Of Liabililf0 In addition, it is of fundamental importance to the chemical industry 

that liability is linked to the actual operational control. Otherwise any liability system will 

contradict the Polluter-Pays-Principle and can only be considered a "deep pocket" approach 

against the party having the most financial assets instead of against the party, which actually 

has caused the damage21
. 

DEFINITION OF DAMAGE TO THE ENVIRONMENT 

Public laws of Member States deal with this problem and there is no need to introduce a civil 

cause of action in an area, which concerns the public at large22
• CEFIC is of the opinion that 

17 It is for this reason that CEFIC considers also that the Council of Ministers should not authorize the 
Commission to sign the Draft Council of Europe Convention on behalf of the Community before it has made 
up its mind on whether there is a real need for harmonisation. If so, it would need additionally to decide 
whether the Convention was, in all respects, the right model for such harmonization to take. 
18 CEFIC therefore considers that the Green Paper stresses the prevention aspect of civil liability rules too 
much. -
19 We do agree with the Green Paper that civil liability cannot be a means for compensating the non-liability 
related damages resulting from the past. Retrospective liability should not be imposed~ in particular for acts, 
which were legal or met the established environmental standards at the time. For these types of environmental 
damages a reasonable and fair solution needs to be found. 
20 http:/ /www.cefic. be/position/Sec/pp _ sec03 .htm 
21 CEFIC would have preferred the Green Paper to state unambiguously that strict liability has to be linked to 
operational control instead of stating "Should liability be channeled to the party with the technical know-how, 
resources and operational control of the activity?" CEFIC has strongly opposed the Commission's draft 
Directive on Civil Liability for Damage Caused by Waste for its explicit rejection, in relation to transport 
incidents, of the link between liability and operational control. Such approach would permit liability to fall on 
one who does not have control over the activity leading to the pollution. 
22 CEFIC believes that it should be left to society, and hence to public law, to determine the level of 
environmental quality. CEFIC therefore considers that civil laws are an unsuitable basis for allowing action 
against ecological damages. 
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the extension of liability to .indirect loss of profit, as ·contained m the explanatory 

memorandum of the Council ofEurope Convention, is unacceptable23
• 

Article 27 of the Cartagena Protocol on Biosafety (Protocol) requires Parties to the Protocol 

to engage in a process to consider the appropriate elaboration of international rules and 

procedures for damage resulting from transboundary movements of living modified 

organisms (LMOs). Another relevant question is which approaches result in the best 

environmental protection? 24 When creating legislation at the national level, or legal 

'instruments at the international level, there are two distinct approaches for liability and 

redress for damage to biodiversity25
• The second is the establishment of general or 

"horizontal" environmental liability legislation, which focuses on holding those responsible 

for environmental harm liable, regardless of the activity involved26
• 

These basic ideas, simple in conception and generally accepted, are starting point of Dr. 

Xue's wideranging27 examination of the contemporary law and practice applicable to claims 

by a State for physical damage originating in or caused by other States28
• It will also apply to 

anyone, including research laboratories, which releases harmful genetically modified 

organisms29
. 

From the above discussion it is evident that the provisions are good enough to conserve 

resources but implementation is more important than making other provisions, as the 

convention for combating desertification which has been discussed in detail in the next topic. 

23 Here again one might have to take specific national situations into account and should therefore leave this 
issue to national law. 
24http://www.croplifeasia.org/ref_library/biotechnology/2004%201%2026-DOC-Independant%20Handbook
draft-e.pdf 
25 International, regional or national instruments may address damage to "biodiversity," the "environment" or 
"natural resources." While there can be important distinctions between these terms, for purposes of the 
general discussion in this paper, the terms biodiversity and environment are used. 
26 A combination of these approaches also is possible and involves the establishment of a general 
environmental liability and redress regime with differentiated rules for certain ultra-hazardous activities. 
27 Professor Xu, Mayor of Shanghi 
28 http:/lassets.cambridge.org/05218114235/frontmatter/0521814235 _frontmatter.pdf 
29 http://www.newscientist.com/article/mg 13 718661.400 .html 
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5.4-THE UN CONVENTION TO COMBAT DESERTIFICATION, 1994 

Desertification is against the conservation policy and this convention speaks to minimize 

desertification. Desertifi~ation 1 means land degradation, caused by climatic variation and 

human activities, such as over cultivation, overgrazing, deforestation and poor irrigation 

practices. Desertification threatens the livelihood of more than 1 billion people in all regions 

of the world. 

Drylands and biodiversity2
: Grasslands, shrub lands and savannas are, after forests,· the 

second most important habitat for Globally Threatened Birds, with 32% of these species 

using such habitats. Subtropical and tropical dry forests are an additional important habitat 

for Globally Thre~tened Birds. Many Important Bird Areas (IBAs) are situated in drylands3
. 

The United Nations Convention to Combat Desertification (CCD)4
: The UNCCD5 is 

often referred to as one of the Rio Conventions, alongside the Climate Change Convention 

and the Convention on Biological Diversity. The Convention to Combat Desertification in 

Countries Experiencing Serious Drought and/or Desertification, Particularly in Africa- that's 

its full name - entered into force in December 1996 and currently has 185 country Parties. It 

has two objectives: to combat desertification and to mitigate the effects of drought. 

BirdLife International and the UNCCD6
: Birds are affected by desertification, particularly 

through the deterioration and loss of habitats, with deforestation and the degradation of 

wetlands being amongst the greatest threats 7• 

1 (Adopted 1994, entered into force, 1996) 
2 http://www.birdlife.org/action/change/desertification/index.html · 
3 In Africa, 38 IBAs have been designated for the species they hold which are restricted to the Sahel biome 
while a further 73 IBAs harbour species typical of the Somali-Masai biome. More than 400 ffiAs in Europe 
contain steppe or dry calcareous grassland. Some 78% of the 391 IBAs in the Middle East, support 
predominantly dry habitat types (bushland 18%, grassland 23%, agriculture 20%, desert 17%). 

See supra2. 
5 United Nations Convention to Combat Desertification. 
6 Supra 4. 
7 In cooperation with the International NGO Network on Desertification (RIOD), BirdLife has been working 
with the UNCCD Conferences ofthe Parties and the Committee for the Review of the Implementation of the 
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Complex interact~ons which cause desertification:8 The ·UN Convention to Combat 

Desertification adopted a defmition of desertification as defined by UNEP and modified by 

UNCED to read "desertification is land degradation in arid, semi-arid and dry sub-humid 

areas resulting from various factors, including climatic variations and human activities." In 

order to achieve its objectives and ensure adequate implementation, the Convention lists four 

principles to guide the parties. The Convention pioneers a democratic bottom-up philosophy 

in international environmentallaw9
• 

The Principles: 10 The first principle binds parties to ensure the participation of populations 

and local communities in the design and implementation of programs to combat 

desertification. Desertification 11
: The UN Convention to Combat Desertification in those 

Countries Experiencing Serious Drought and/or Desertification, particularly in Africa, is one 

of the achievements of the United Nations Conference on Environment and Development 

held in Rio de Janeiro in 199212
• The UNCCD obliged the affected developing countries to 

give priority to combating desertification within their strategies for sustainable 

development13
• The NAPs are broadly defined and include, for instance14

: measures to 

improve national economic environments with a view to eradicating poverty, sustainable 

management of natural resources, activities in the field of capacity building. The UN General 

Assembly established such a committee in 199215
. 

Convention (CRIC). A focus has been on advocating stronger links with the Convention on Biological 
Diversity, the Ramsar Convention on Wetlands and the Convention on Migratory Species. 
8 http://www.unescap.org/DRP ADNC/orientation/legal/3 _ desert.htm 
9 It emphasizes that the people who bear the brunt of the desertification and who best understand the fragile 
environment in which they live, must be fully involved and be allowed to participate in the decisions that will 
shape their lives. 
10 See supra 8. 
11 http:/ /www.ailswaertiges-amt.de/www/en/aussenpolitik/vn/umweltpolitik/wuestensekr _ html 
12 With it, an internationally binding framework was created for cooperation between the states affected by 
desertification, particularly in Africa, and the developed countries. 
13 The developed . countries in tum undertook to support the efforts of affected developing countries by 
providing substantial financial resources within the framework of existing bilateral and multilateral 
development cooperation. 
14 http:/ /www.auswaertiges-amt.de/www/en/aussenpolitik/vn/umweltpolitik/wuestensekr _ html 
15 The INCD drafted the Convention and four regional Annexes for Africa, Asia, Latin America and the 
Caribbean, and the Northern Mediterranean during five meetings between May 1993 and June 1994. The 
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The Convention recogmzes: the physical, biological and socioeconomic ·aspects of 

desertification; the importance of redirecting technology transfer so that it is demand driven; 

and the involvement of local populations 16
• The purpose of using an innovative "bottom-up" 

approach, by involving people who are affected by desertification in decision-making, is to 

facilitate effective implementation of the Convention17
• In 1992, the UN General Assembly, 

adopted resolution 471188 calling for the establishment of the Intergovernmental Negotiating 

Committee for the elaboration of an international convention to combat desertification in 

those countries experiencing serious drought and/or desertification, particularly in Africa 

(INCD) 18
• The preparations included discussion of issues for the Global Mechanism, the 

physical location of the Permanent Secretariat and the establishment of the Committee on 

Science and Technology19
• 

The First Conference of the Parties (COP-J) to the Convention to Combat Desertification 

met in Rome, Italy, from 29 September to 10 Octoher 1997. The CST held its first session 

simultaneously on 2- 3 October. One hundred and two States submitted their instruments of 

ratification by the requisite date and participated as Parties to the Convention20
• Delegates to 

the Second Conference of the Parties (COP-2) met in Dakar, Senegal, from 30 November 

to 11 December 1998. The Committee on Science and Technology (CST) met in parallel to 

the COP from 1 to 4 December21
. The COP approved adjustments to its budget and adopted 

Convention to Combat Desertification was adopted on 1 7 June 1994 and was opened for signature in October 
1994 in Paris. 
16 The core of the CCD is the development of national and sub regional/regional action programmes by 
national governments in cooperation with donors, local populations and non-governmental organizations 
(NGOs). 
17 A sign of the CCD's commitment to the bottom-up approach was the COP-1 invitation for NGOs to 
organize a Plenary dialogue with delegates on building partnerships for the CCD. COP-1 delegates adopted a 
decision calling for plenary meetings at future COPs to be devoted to similar NGO dialogues. 
18 At the organizational session of the INCD in January 1993, delegates elected Ambassador Bo Kjellen 
(Sweden) as Chair of the Committee. . 
19 ·Progress was made, especially on scientific and technological cooperation, but the size and membership of 
the COP Bureau were left for COP-I to decide, as were questions about the host institutions and some 
functions of the Global Mechanism. 
20 The COP-1 and CST-I agendas contained primarily organizational matters. Delegates ~elected Bonn, 
Germany, as the location for the Permanent Secretariat and the International Fund for Agricultural 
Development (IF AD) as the organization to administer the Global Mechanism. 
21 Delegates approved arrangements for the institutional linkage between the Convention and the UN 
Secretariat and the headquarters agreement with the Government of Germany. 
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. the outstanding rules of procedure conc_eming bureau members, but retained bracketed 

language regarding majority voting absent consensus22
. COP-2 delegates considered, but 

deferred to COP-3, decisions on the Secretariat's medium-term strategy, adoption of the 

Memorandum of Understanding between the COP and IF AD regarding the Global 

Mechanism, and the G-77 /China proposal to establish a Committee on the Review of the 

Implementation of the Convention (CRICi3and consideration of traditional knowledge, sub 

- regional and regional action programmes to draw conclusions and propose concrete 

recommendations on further steps in the implementation of the Convention24
. CCD Parties 

met from 11-22 December 2000 in Bonn, Germany for the Fourth Conference of the 

Parties (COP-4). The CST met in tandem with the COP from 12-15 December25
• 

Developed country Parties outlined their efforts to support the implementation process and 

made proposals for further improvements26
. The Fifth Conference of the Parties (COP-5) 

took place in Geneva, Switzerland, from 1-13 October 2001. COP-ffocused on setting the 

modalities of work for the two-year interval before the next COP27
• The first meeting of the 

CCD's Committee for the Review of the Implementation of the Convention (CRIC-1) 

convened from 11-22 November 2002 at the Food and Agriculture Organization (FAO) 

headquarters in Rome, Italy28
. During the first week, delegates heard case study 

presentations from the five CCD regions, with national development strategies; measures for 

22 Eastern and Central European countries were invited to submit to COP-3 a draft regional implementation 
annex. The CST established an ad hoc panel to follow-up its discussion on links between traditional and 
modem knowledge. · 
23 Late- starts on both the UNEP-led survey and evaluation of existing networks and the operation of the 
Global Mechanism, called for by COP-1, precluded substantive discussions on these first fruits of the CST's 
and COP's deliberations. 
24 Delegates also agreed to continue consultations on the additional draft regional implementation annex for 
Eastern and Central Europe, with a view to adopting it at COP-4. They noted the need for a declaration on the 
commitments to enhance implementation of the Convention and decided to invite proposals for the 
formulation of such a declaration for consideration and adoption at COP-4. 
25 The Conference's notable achievements were the adoption of the fifth regional annex for Eastern and 
Central Europe, commencement of work by the ad hoc working group (AHWG) to review CCD 
implementation, initiation of the consideration of modalities for the establishment of a committee to review 
implementation of the Convention (CRIC), submission of proposals to improve the work of the CST, and the 
adoption of a decision on the Global Environment 
26 http://www .iisd.calprocess/forest_ desertification _land-ccdintro .htm 
27 Delegates established the Committee for the Review of Implementation of the Convention (CRIC), 
identified modalities to improve the efficiency and effectiveness of the CST, and supported a proposal by the 
Global Environment Facility (GEF) to designate hmd degradation as another focal area for funding. 
28 See supra 26. 
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the rehabilitation of degraded land, drought and desertification monitoring and assessmene9
• 

- . 

These measures are underpinned by international cooperation and partnership arrangements, 

with Agenda 21, to contribute to ·sustainable development in the areas concerned.30 Action 

21 is an international action plan designed to achieve sustainable development in the 21st 

century31
• Local communities play a key role in the formulation and implementation of these 

action programmes, as they are dependent on the land32
. 

-The Conference of the Parties is the Convention's supreme body. It is responsible for taking 

the decisions necessary to promote its effective implementation33
• The Convention was 

drawn up at the Earth Summit in Rio de Janeiro in 1992, was signed in 1994 .and came into 

force on 26 December 199634
• To date over 170 countries have ratified the Convention, 

which is a legally binding instrument. The next important development foe sustainable use of 

resources held in Johannesburg Summit. 

29Early warning systems for mitigating the effects of drought; access by affected country Parties, particularly 
affected developing country Parties, to appropriate technology, knowledge and know-how; and resource 
mobilization and coordination, both domestic and international, including conclusions of partnership 
agreements. 
30 http:/ /europa.eu.int/scadplus/leg/en/lvb/r 12523 .htm 
31 The Convention consists of 40 articles and 5 annexes defining the arrangements for implementing the 
Convention in Africa, Asia, Latin America; the Caribbean, Northern Mediterranean and Central and Eastern 
Europe. 
32 Closer international cooperation between developed and developing countries is essential to implement the 
Convention. Nevertheless, the governments of the countries affected by desertification retain responsibility 
for the· creation of an enabling environment to help local populations themselves bring an end to the process 
of land degradation. Governments _must make politically sensitive changes such as greater decentralisation of 
decision-making, improvement of land tenure systems and empowerment ofwomen and farmers. 
33 Desertification poses the greatest threat in Africa. The disappearance of forest cover at a rate of 3. 7 to 5 
million hectares a year has an impact on surface and underground water, and 50% of agricultural land on the 
African continent is affected by soil degradation and erosion. . 
34 In October 2001 the 5th session of the Conference of the Parties set up a subsidiary body, the Committee 
for the Review of the Implementation of the Convention (known under the acronym CRIC). The Committee 
reviews and analyses the national progress reports on the Convention's imple"mentation submitted to the 
Conference of the Parties by the Parties and by observers. Its aim is to use these examinations and analyses to 
improve the consistency, impact and efficiency of policies and programmes to restore the agro-ecological· 
balance of dry areas. The Committee has held two meetings to date, one in November 2002 and one in 
September 2003. 
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5.5-WORLD SUMMIT ON SUSTAINABLE DEVELOPMENT 2002 

In the face of growing poverty and increasing environmental degradation and for the purpose 

of proper conservation of global resources, the World Summit has succeeded in generating a 

sense of urgency, commitments for action, and partnerships to achieve measurable results, 

according to Johannesburg Summit1 Secretary-General Nitin Desai. The document was 

negotiated in meetings held in New York, Bali, and finally Johannesburg2
• In addition, the 

EU announced a $700 million partnership initiative on energy and tht? US announced 

investments of up to $43 million for energy in 20033
. There were many coinmitments made 

to protect biodiversity and improve ecosystem management, Desai said. These include 

commitments to reduce biodiversity loss by 201 0; to restore fisheries to their maximum 

sustainable yields by 2015; to establish a representative network of marine protected areas by 

20 12; and to improve developing countries' access to environmentally-sound alternatives to 

ozone depleting chemicals by 20104
• 

Plan Of Implementation5 

The United Nations Conference on Environment and Development (UNCED), held in Rio 

de Janeiro in 1992, provided the fundamental principles and the programme of action for 

achieving sustainable development. Including those contained in the United Nations 

Millennium Declaration and in the outcomes of the major United Nations conferences and 

1 http://www .johannesburgsummit.orglhtmVwhats _new/feature_ story3 8.htm 
2 By any standard, participation and interest in the Summit has been high. More than 21,000 people, including 
more than 9,000 delegates, 8,000 NGOs and 4,000 members of the press, joined the 104 Heads of State and 
Government that took part in the Summit. As a result of the Summit, governments agreed on a series of 
commitments in five priority areas that were backed up by specific government announcements on 
programmes, and by partnership initiatives. More than 220· partnerships, representing $235 million in 
resources, were identified during the Summit process to complement the government commitments, and many 
more were announced outside of the formal Summit proceedings. 
3 On health issues, in addition to actions to fight H1V I AIDS and reduce water borne diseases, and the health 
risks due to pollution, countries agreed to phase out, by 2020, the use and production of chemicals that harm 
human health and the environment. 
4

• These commitments are supported by 32 partnership initiatives submitted to the UN, with $100 million in 
additional resources, and a US announcement of$53 million for forest management in 2002-2005. 
5 http:/ /www.johannesburgsummit.org/htmVdocuments/summit_ docs/2309 _planfinal.htm 
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international agreements since 19926
• As a ~esult of globalization, external factors have 

become critical in determining the success or failure of developing countries in their 

national efforts7
• Eradicating poverty is the greatest global challenge facing the world today 

and an indispensable requirement for ·sustainable development, particularly for developing 

countries8
• 

6 The present plan of implementation will further build on the achi~vements made since UNCED and expedite 
the realization of the remaining goals. To this end, we commit ourselves to undertaking concrete actions and 
measures at all levels and to enhancing international cooperation, taking into account the Rio Principles, 
including, inter alia, the principle of common but differentiated responsibilities as set out in principle 7 of the 
Rio Declaration on Environment and Development. These efforts will also promote the integration of the 
three components of sustainable development - economic development, social development and 
environmental protection -as interdependent and mutually reinforcing pillars. Poverty eradication, changing 
unsustainable patterns of production and consumption, and protecting and managing the natural resource base 
of economic and social development are overarching objectives of, and essential requirements for, sustainable 
development. 
7 The gap between developed and developing countries points to the continued need for a dynamic and 
enabling international economic environment supportive of international cooperation, particularly in the areas 
of finance, technology transfer, debt and trade, and full and effective participation of developing countries in 
global decision-making, if the momentum for global progress towards sustainable development is to be 
maintained and increased. 
8 Although each country has the primary responsibility for its own sustainable development and poverty 
eradication and the role of national policies and development strategies cannot be overemphasized, concerted 
and concrete measures are required at all levels to enable developing countries to achieve their sustainable 
development goals as related to the internationally agreed poverty-related targets and goals, including those 
contained in Agenda 21, the relevant outcomes of other United Nations conferences and the United Nations 
Millennium Declaration. This would include actions at all levels to: 

Halve, by the year 2015, the proportion of the world's people whose income is less than $1 a day and 
the proportion of people who suffer from hunger and, by the same date, to halve the proportion of people 
without access to safe drinking water; 

Establish a world solidarity fund to eradicate poverty and to promote social and human development 
in the developing countries pursuant to modalities to be determined by the General Assembly, while stressing 
the voluntary nature of the contributions, the need to avoid duplication of existing United Nations funds, and 
encouraging the role of the private sector and individual citizens relative to Governments in funding the 
endeavours; · 

Develop national programmes for sustainable development and local and community development, 
where appropriate within country-owned poverty reduction strategies, to promote the empowerment of people 
living in poverty and their organizations. These programmes should reflect their priorities and enable them to 
increase access to productive resources, public services and institutions, in particular land, water, employment 
opportunities, credit, education and health; 

Promote women's equal access to and full participation, on the basis of equality with men, in 
decision-making at all levels, mainstreaming gender perspectives in all policies and strategies, eliminating all 
forms of violence and discrimination against women, and improving the status, health and economic welfare 
of women and girls through full and equal access to economic opportunity, land, credit, education and health
care services; 

Develop policies and ways and means to improve access by indigenous people and their communities 
to economic activities, and increase their employment through, where appropriate, such measures as training, 
technical assistance and credit facilities. Recognize that traditional and direct dependence on renewable 
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Key Outcomes of the Summit' 

The understanding of sustainable development was broadened and strengthened as a result of 

the Summit, particularly the important linkages .between poverty, the environment and the 

use of natural resources 10
• In late August, 2002, government, business and civil society 

leaders from around the world will gather in Johannesburg, South Africa, for the World 

Summit on Sustainable Development. For many months, meetings have been held around the 

world in preparation for WSSD and the consultations have resulted in a growing volume of 

intergovernmental reports, academic analysis and hardening advocacy positions 11
• 

From Stockholm to Rio de Janeiro to Johannesburg12 

At the Johannesburg Summit we achieved much in bringing together a rich tapestry of 

peoples and views in a constructive search for a common path, towards a world that respects 

and implements the vision of sustainable development. Johannesburg also confirmed that 

significant progress has been made towards achieving a global consensus and partnership 

amongst all the people of our planet. 

The Johannesburg Summit Test: What Will Change?13 

What the world wanted, the General Assembly said, was not a new philosophical or political 

debate but rather, a summit of actions and results. By any account, the Johannesburg Summit 

resources and ecosystems, including sustainable harvesting, continues to be essential to the cultural, economic 
and physical well-being of indigenous people and their communities; 
9http:/ /www Johannesburgsummit.org/html/documents/summit_ docs/2009 _ keyoutcomes _ commitments.pdf 
10 The views of civil society were given prominence at the Summit in recognition of the key role of civil 
society in implementing the outcomes and in promoting partnership initiatives. Over 8,000 civil society 
participants attended the Summit, reinforced by parallel events which 'included major groups, such as, NGOs, 
women, indigenous people, youth, farmers, trade unions, business leaders, the scientific and technological 
community and local authorities as well as Chief Justices from various countries. · 
11 http:/ /www.iisd.org/briefcase/ten+ten.asp 
12 http://www .johannesburgsummit.org/html/documents/summit_ docs/0409 _16rev2 _pol_ decl.pdf 
13 http://www.johannesburgsummit.org/html/whats _new/feature_ story41.html 
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has laid the groundwork and paved the way for action14 
•. As an implementation-focused 

Summit, Johannesburg did not produce a particularly dramatic ·outcome- there ,were no 

agreements that will lead to new treaties and many of the agreed targets were derived from 

panoply of assorted lower profile meetings15
• Beyond speeches and platitudes, the 

participants in the Summit were forced to confront the needs and the arguments of other 

actors in a truly interactive dialogue16
• 

Commitments were made in Johannesburg- not only by governments, but also by NGOs, 

intergovernmental organizations and businesses, who launched over 300 voluntary 

initiatives17
• We need to bring the energy of corporations into our agenda if we are going to 

make good on our commitments."18 Julian Hunt, Minister of International Trade and Civil 
\ 

14 Yet among all the targets, timetables and commitments that were agreed upon at Johannesburg, there were 
no silver bullet solutions to aid the fight against poverty and a continually deteriorating natural environment. 
In fact, there was no magic and no miracle- only the realization that practical and sustained steps were 
needed to address many of the world's most pressing proble111s. 
15 But some important new targets were established, such as: to halve the proportion of people without access 
to basic sanitation by 2015; to use and produce chemicals by 2020 in ways that do not lead to significant 
adverse effects on human health and the environment; to maintain or restore depleted fish stocks to levels that 
can produce the maximum sustainable yield on an urgent basis and where possible by 2015; and to achieve by 
201 0 a significant reduction in the current rate ofloss of biological diversity. But Johannesburg also marked 
a major departure from previous UN conferences in many ways, in structure and in outcome that could have a 
major effect on the way the international community approaches problem solving in the future. 
16 "Johannesburg gives us a solid basis for implementation and action to go forward," Desai said. "Although 
the Johannesburg Plan of Implementation is only some 50 pages long, in many ways it is more targeted and 
more focused than Agenda 21. We have agreed on global priorities for action and we have agreed to take 
action." United Nations Secretary-General Kofi Annan told the press on the last day of the Summit, "I think 
we have to be careful not to expect conferences like this to produce miracles. But we do expect conferences 
like this to generate political commitment, momentum and energy for the attainment of the goals." 
17 Follow-through on these commitments will be the yardstick of success or failure, according to Mr. Annan. 
"We invited the leaders of the world to come here and commit themselves to sustainable development, to 
protecting our planet, to maintaining the essential balance and to go back home and take action. It is on the 
ground that we will have to test how really successful we are. But we have started off well. Johannesburg is a 
beginning. I am not saying Johannesburg is the.end of it. It is a beginning." By any indication, there was 
substantial interest in the Summit. One hundred world leaders addressed the Summit and all in all, more than 
22,000 people participated in WSSD, including more than 10,000 delegates, 8,000 NGOs and representatives 
of civil society, and 4,000 members ofthe press. "We knew from the beginning ofthe Johannesburg process 
that the Summit would not produce any new treaties or any single momentous breakthrough," Desai said. 
"But the results of the Summit have been far more comprehensive than any previous outcome. We have put 
together not only a work plan, but we have identified the actors who are expected to achieve results." 

1 
18 Desai warned, however, that the partnerships were not a substitute for government responsibilities and 
commitments and that the partnerships are solely intended to deepen the quality of implementation. Not 
everyone was pleased with the outcome of Johannesburg; particularly some NGOs who felt the Summit did 
not go far enough in setting targets for increasing the use of renewable energies. Jonathan Lash, World 
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Aviation of Saint Lucia, speaking on behalf of SIDS, said tliat small islands needed more 

help to confront the trade aspects of globalization, and that efforts to promote the use of 

renewable energy were frustrated by multinationals who demand a quick return on their 

investment19
• Many countries have created new institutions and adopted laws and policies to 

promote sustainable development and have taken concrete actions to protect the 

environment, improve social equity, and strengthen governance and human rights20
• 

The importance of sustainable energy supply21 

The Johannesburg Summit also highlighted the importance of sustainable energy supply for 

development and poverty reduction. It was agreed in the Plan of Implementation to 

"urgently" increase the proportion of renewable energies worldwide. Germany and the EU 

tried to introduce as a worldwide target for the year 20 10 that the proportion of renewable 

energies in overall energy consumption should be raised to 15 percent. 22 

Further international initiatives stimulated by the Johannesburg World Summit include the 

EU initiative "Energy for Poverty Reduction and Sustainable Development" and the "Global 

Village Energy Partnership". Moreover, Germany helped to found the Global Network on 

Energy for Sustainable Development. This network also promotes the development and 

dissemination of renewable energies. 

Resources Institute President, said, "We have missed an opportunity to increase energy production from non
polluting sources like solar, biomass, and wind, and to provide the many companies taking action to reduce 
emissions with a secure framework for their actions." 
19 United States Secretary of State Colin Powell called the Summit a "successful effort." He said, "I think it 
shows that we have a shared vision of how to move forward. I think it shows that the world is committed to 
sustainable development. He added, however, that the real challenge "is not just what is said in the statement, 
but the actions that will take place in the months and years ahead." 
20 http://www.ciel.org/Tae/Johannesburg_Caii_Action.html 
21 http://www. bmz.de/en/issues/Environment/internatKonferenzen/2002.html . 
22 However, it did not prove possible to insert such wording in the plan. Germany subsequently joined forces 
with like-minded states in the Johannesburg Renewable Energy Coalition (JREC). The coalition members 
adopted clear targets and schedules for increasing the proportion of renewable energies. Germany contributed 
to the joint JREC declaration - "The Way Forward on Renewable Energy" - and sought to elicit support from 
other states. These efforts have built a broad international base for the worldwide expansion of renewable 
energies. Eighty states have since joined the coalition. 
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Chapter-6- International Conferences I 

Commissions I Treaties I Declarations 



6.1-RIO DECLARATION ON ENVIRONMENT AND DEVELOPMENT 1992 

Rio Declaration on Environment and Development, 1992 introduced norms of national and 

international behaviour in respect of the managemJnt of natural resources and sustainable 

development. Document was, however, declarat~ry in nature and contributed to the 

development of what is called "soft" law1
• The Universal Declaration of Human Rights 

proclaimed in 1948 to the binding provisions of the Covenant on Civil and Political Rights 

and the Covenant on Economic, Social and Cultural Rights, both adopted in 19662
. The last 

concept was particularly important, · as it highlighted the fact that pollution does not 

recognize political or geographical boundaries, but affects countries, regions ap.d people 

beyond its point of origin3
. Such important global environmental problems include, for 

example, all kinds of pollution, climate change, the depletion of the ozone layer, the use and 

management of oceans and fresh water resources, excessive deforestation, desertification and 

land degradation, hazardous waste and depleting biological diversity4
• In the years that 

followed, it also came to be recognized that regional or local environmental problems, such · 

as extensive urbanization, deforestation, desertification, and general natural resource 

scarcity, could spread to pose serious repercussions for broader international security5
. 

This idea has been captured in the definition of "sustainable development," as defined by the 

World Commission on Environment arid Development6 in 1987 as "development that meets 

the needs of the present without compromising the ability of future generations to meet their 

own needs." It showed that social, environmental and economic needs must be met in 

1 But these norms are not considered binding on nation-states and the international community until they are 
adopted through a treaty, directly or indirectly, in the national laws of a country. Such law making through 
treaties is referred to as "hard" law. 
2 http://www.iucn.org/themes/law/cel07.html 
3 Over the decades following Stockholm, this concept was broadened to encompass environmental issues that 
are truly transnational in scope, requiring concerted action by all countries and all regions of the world in a 
universal manner in order to deal with them effectively. 
4 http://www.johannesburgsummit.org/html/basic _ info/unced.html 
5 For example, they undermine the economic base and social fabric of weak and poor countries, generate or 
exacerbate social tensions and conflicts and stimulate .greater flows of refugees. 
6 (The Brundtland Commission) 
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balance with each other for sustainable outcomes in the Ion~ term 7. It identified the critical 

elements of change, showing that success in one area requires action in the others in order -to 

continue over time8
• A major achievement of UNCED was Agenda 219

, a thorough and 

broad-ranging programme of actions demanding new ways of investing in our future to reach 

global sustainable development in the 21st century. Four preparatory committees or 

"prepcoms" met in the two years prior to UNCED to produce the texts of major UNCED 

agreements10
• 

Human Impact Assessment11 

Sustainable development requires from the balancing of the ecological, economic, social and 

cultural impacts of the activities of human beings and their organisations12
• Agenda 21 

documents is 700 pages long and embraces all areas of sustainable development13
• Our 

Common Future, which was presented to the UN General Assembly in October 1987 and 

disseminated world-wide14
• 

At the global level, the role for EIA was formally recognised at the Earth Summit held at Rio 

in 1992. Principle 17 of the Rio Declaration states: EIA, as a National instrument, shall be 

7 It showed that if people are poor, and national economies are weak, the environment suffers; if the 
environment is abused and resources are over consumed, people suffer and economies decline. The 
conference also pointed out that the smallest local actions or decisions, good or bad, have potential worldwide 
repercussions. 
8 The Summit's primary aim was to produce an extended agenda and a new plan for international action on 
environmental and developmental issues that would help guide international cooperation and policy 
development into the next century. . . 
9 Agenda 21 is a comprehensive plan of action to be taken globally, nationally and locally by organizations of 
the United Nations System, Governments, and Major Groups in every area in which human impacts on the 
environment. 
http://www.un.org/esa/sustdev/documents/agenda21/index.htm 
10 http://www.ciesin.org/datasets/unced/unced.html 
11 http://www.stakes.fi/sva/huia/ . 
12 Taking the human dimension of various policies, programs, projects and activities adequately into account 
calls for a systematic and multidimensional assessment of the potential impacts of these actions on the well
being and health of people and their communities. 
13 A comprehensive blueprint for a global partnership, Agenda 21 strives to reconcile the twin requirements of 
a high quality environment and a healthy economy for all people of the world, while identifying key areas of 
responsibility as well as offering preliminary cost estimates for success. 
14 The report placed the concept of sustainable development as an urgent imperative on the global agenda, and 
led directly to the decision by the United Nations to convene the 1992 Earth Summit. 
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under_taken for the proposed activities that are likely to have_ a significant adverse impact on 

the environment and are subject to a decision of a competent National Authority. 

It is important to note that the demand for environmental assessment of industries in the 

United States came from the public and through legislative action, whereas in India it was 

taken up as an executive order - in _1994 through the MoEF notification - without any 

legislation being passed, or the Parliament being involved 15
. Further, while initially it was 

· proposed that Comprehensive EIA reports based on one whole year's data would be required, 

the MoEF diluted this requirement so that data from a single season, compiled in a Rapid 

EIA, would be sufficient for seeking environmental clearances 16
• Given that there were very 

few individuals and NGOs with proper knowledge of the EIA process at that time, and that 

the government had no tradition of, or felt the need for including public participation in the 

developmental decision making, there was no effective external political impetus to force the 

MoEF to be more inclusive and transparent17
. Instead, the notification was passed with many 

flaws, despite these errors being identified in the 1988 government-supported conference18
• 

' UNEP, UNIDO and UNDP were asked to sponsor studies to review the extent of public 

\ participation and its effectiveness in conducting EIA studies in various developing countries, 

so that the comparative studies might assist in determining the best alternatives to ensure 

public involvement in EIA in India19
• Though Thailand and Philippines were among the few 

countries that implemented EIA as early as 1977, not a single project was ever denied 

clearance despite several thousands of projects being subjected to EIA20
• Earth Day of 1970, 

which brought twenty-million Americans together in a celebration of and education about 

15 The notification introduced in January that year underwent several changes by May; these diluted public 
participation in EIAs to mere tokenism. The changes were also introduced furtively, without prior publication. 
Hence, there was no time provided for the public, or even informed environmentalists themselves, to 
comment on the changes. 
16 Diwan S and Rosencranz A, 200 I: Environmental Law and Policy in India, pg 418. 
17 http://www.indiatogether.org/2006/mar/env-eiafail.htm 
18 For example, the conference had pointed out that EIA reports were too mechanistic and bulky without 
proper data analysis, that the reliability of the data itself was questionable, that compliance monitoring was 
seldom carried out, and there was often no proper public consultation. None of these issues, however, were 
addressed by the 1994 EIA notification. 
19 Environmental impact assessment for developing countries edited by Asit K Biswas and SBC Agrawal; 
sfonsored by Pollution Control Research Institute, 1991, New Delhi. 
2 Ibid. 
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quality-of-life issues and concern for the environment, was a Clear indication of the public's 

interest in such issues21
• In 1971, a full quarter of the U.S. public thought that protecting the 

environment was important22
• The Convention on Biological Diversity is more specific. 

Article 14 of that Convention requires Contracting Parties to introduce appropriate 

procedures for EIA of proposals, which might have effects on biological diversity23
• It is 

regional in scope and elaborates principle 10 of the Rio Declaration,"which stresses the need 

for citizen's participation in environmental issues and for access to information on the 

environment held by public authorities24
• The procedural rights created under the convention 

should be regarded as/ a 'floor' rather than a 'ceiling'25
• This is true even in many nations that 

are nominally democratic26
• These three rights-the rights to information, participation, .and 

redress-are often referred to as the Access Principles27
• Unfortunately, the record of most 

nations in conferring these basic rights is still far from perfect28
• 

Precautionary Principle: 
Current Status and Implementation29 

The United States has not adopted precaution as an explicit basis for environmental policy, 

even though this country has ratified the Rio Declaration on Environment and Development, 

which obliges nations to exercise the precautionary principle30
• The US Trade 

Representative, and the US Department of Commerce, representing mainly economic and 

21 The American Environmental Movement: SURVIVING THROUGH DIVERSITY by Stacy J. Silveira 
22 Earth Day Recollections: What It Was Like When The Movement Took Off by John C. Whitaker [EPA 
Journal- July/Aug. 1988] 
23 http://www .ramsar.org/archives/archives _pritchard.htm 
24 http://www.field.org.uk/aarhus.php 
25 Ibid. 
26 Democratic governance is more than merely casting a ballot in periodic elections. It means having 
opportunities beyond the ballot box to make one's voice heard, including participation in public hearings, 
review of official documents, and involvement in official processes, such as the preparation of environmental 
impact assessments. 
27 http:/ /population. wri.org/pubs _content_ text.cfin?ContentiD=3 788 
28 A 2001 assessment of nine nations-both rich and poor-found a variety of systemic weaknesses. For 
example, many nations have improved their laws granting public access to government data and analysis, but 
implementation of these laws is weak. 
29 http://www.greens.org/s-r/23/23- I 7 .html 
30 Nonetheless, the US President's Council on Sustainable Development has articulated in some US 

· environmental laws and early court interpretations, as well as precaution, in a 1996 statement of guiding 
principles for sustainable development. 
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industrial interests31
• That is partly because the World Trade Organization and other 

international economic institutions, such as the World Bank and the International Monetary 

Fund, are taking an increasingly important role in defining environmental policy throughout 

the world32
. Aggressive environmental health goals provide a stimulus for innovation and an 

acknowledgment of potential risks, even without proof of causality33
• 

Important cases 

In M C. Mehta v. Union of India34 the Supreme Court held that Principle 15 of the Rio 

Conference of 1992 relating to the applicability of precautionary principle, which stipulates 

that where there are threats of serious or irreversible damage, lack of full scientific certainty 

shall not be used as a reason for postponing cost-effective measures to prevent 

environmental degradation, is also required to be kept in view. The harm can be prevented 

even on a reasonable suspicion. It is not always necessary that there should be direct 

evidence of harm to the environment. 

In A.P. Pollution Control Board v. Prof M V. Nayudu35 the Apex Court emphasized to the 

"precautionary principle", and this was reiterated in the Rio Conference of 1992 in its 

Principle 15, which reads as follows: 

"Principle 15. -In order to protect the environment, the precautionary approach shall be 

widely applied by States according to their capabilities. Where there are threats of serious or 

irreversible damage, hick of full scientific certainty shall not be used as a reason for 

proposing cost-effective measures to prevent environmental degradation." 

31 The bodies most competent to speak on matters of health and the environment-the Environmental 
Protection Agency, the Occupational Safety and Health Administration, and the Department of Health and 
Human Services-have been mostly silent. 
32 WTO rules require that countries who institute environmental or health protection measures that might 
inhibit trade can only do so on the basis of a quantitative risk assessment and so long as the action (or 
standard) is consistent with international standards set by agencies such as Codex Alimentarius. Any stricter 
standard is at risk of being challenged by another country as a trade barrier. 
33 Continuous monitoring to ensure that they can be updated as new information becomes available must 
follow decisions made under a precautionary framework. The goal should be to continuously improve 
environmental conditions, anticipate potential impacts before they occur (obey warning signals), and take 
action to prevent harm based on this information. 
34(2004) 12 sec 118, at page 167 
35 (1999) 2 sec 718, at page 733 
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.Chapter-7- International Agreement I Protocol I 

Principles 



7~1-INTERNATIONAL TROPICAL TIMBER ~GREEM~NT, 1994 

International Tropical Timber Agreement, 1994 also known as Tropical Timber 94 was 

drafted to ensure sustainably managed sources and to establish a fund to assist tropical 

timber producers in obtaining the resources necessary to reach this objective1
• The objectives 

of this Agreement include promoting the expansion and diversification of international trade 

in tropical timber from sustainable sources; promoting research and development to improve 

forest management/ encouraging members to support and develop industrial tropical timber 

reforestation, as well as national policies aimed at sustainable utilization and conservation of 

timber-producing forests and their genetic resources; and maintaining the ecological balance 

in the regions concerned3
. In a statement made at the 35th Session of the InternationaJ 

Tropical Timber Council, the spokesperson for the Trade Advisory Group (TAG), Mr 

Barney Chan, said 2003 has been a difficult year for .the trade4
. At these price levels mills are 

either, cutting back on production or even being_. forced to close. The consequences of this 

have been serious job losses ih the sector. "5 Mr Chan urged Council members to involve the 

private sector as they pursue ways of combating illegal activities6
• Mr Chan pointed out that 

producing and consuming countries have systems in place that account for the purchasing 

and inventory of raw materials and products. Domestic industry and the international trade 

operate on a system of permits, certificates and receipts, he said7
• 

1 The agreement was opened for signature on January 26, 1994 and entered into force on January 1, 1997. 
2http:/ /pubx.dfait-
maeci.gc.ca/ A_ BRANCH/ AES/env _ commitments.nsf/0/2db297 d8db946eec85256b6c004aebae?OpenDocum 
ent 
3 

• These objectives are to be achieved through the International Tropical Timber Council and the 
International Tropical Timber Organization, which are both established under the Agreement and its 1983 
predecessor agreement. 

http://www .mtc.com.my/coverage60.htm 
5 Mr Chan also condemned those loggers and traders who engage in illegal activities, and said a relatively 
small number of rogue traders were having a damaging effect on the majority of traders who operated within 
the law. 
6 "Industry must be an equal p~rtner in this pursuit. Industry has been remiss in answering some of the absurd 
allegations that surround the very real problem of illegal logging. We have left unanswered charges of gross 
negligence. We do so no longer." 
7 The TAG proposed that ITTO consider a review and audit of such existing industry systems to identify areas 
for improvement. This idea was subsequently included in liTO's biennial work program, although it awaits 
funding and further discussion within Council. · 
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In noting that preparations are underway for the negotiation of the successor agreement to 

the International Tropical Timber Agreement, 1994, Mr Chan said that TAG members 

thought the preserit agreement had served the Organization well. 8 It is open to anyone with 

an interest in the tropicai timber trade, including representatives of tropical forest industries, 

timber exporters and importers, timber trade and industry consultants, and trade and industry 

associations.9The accord-which replaces the 1994 International Tropical Timber 

Agreement10-comes after two weeks.ofnegotiations between more than 180 representatives 

from governments and international organizations. 

The pact calls on signatories to support and develop tropical timber reforestation projects and 

share information on forestry management, while promoting the expansion and 

diversification of international trade in tropical timber from sustainably managed and legally 

harvested forests 11
• The World Bank estimates that governments lose about US$5 billion in 

revenues annually as a result of illegal logging while overall losses to the national economies 

of timber-producing countries add up to an additional US$1 0 billion per year12
• This new 

agreement articulates this belief and gives material support for it through innovative funding 

mechanisms." 13 Without trade, the forests will be. cleared for agriculture because, one way 

or another, the people living in tropical countries will continue to demand economic 

development. 14 

8 "The Council has, over the years, proved that it can be flexible and move with the times as new issues arise," 
he said. 
9 http://www.mtc.com.my/coverage60.htm 
10 (ITT A) 
I I The agreement, which was signed by 33 'producing and 26 consuming co~ntries, also aims to improve forest 
law enforcement and governance, specifically addressing illegal logging, which is quite prevalent and 

· extremely costly for developing countries. . 
· · I

2 The illegal timber trade diminishes the value of tropical timber by undercutting world prices and depletes 
the natural resource base, costing tropical countries in the long-term by reducing revenue-generating potential 
of forests. 
I
3 Dr Sobral added that many people think the conservation of tropical forests and the development of the 

tropical timber trade are mutually exclusive. 
I
4 The new agreement's involvement of both producing and consuming nations is important to developing a 

sound policy for managing the tropical timber trade, though trade actions alone cannot ensure the sustainable 
management of forests. Work must be done in tropical countries to ensure that sustainable development is 
truly sustainable in the long run. · 
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Selective logging, where only one or two valuable tree specie~ are harvested fr9m an area, is 

driving the forest degradation. 15 Between 2000 and 2005 the country lost 55.7 percent of its 

primary forests -- defined as forests with no visible signs of past or present human activities: 
16 A new report published by Seneca Creek Associates and Wood Resources Institute, says 

that illegal logging hurts legitimate timber operators by driving down market prices for wood 
. 17 

and tarnishing the industry's reputation through shady dealings with corrupt regimes. 

Britain is the biggest importer of illegally logged timber in Europe, responsible for the 

destruction of 1.4 million acres of forest a year according to a new report by the World 

Wildlife Fund for Nature18
• WWF found that Britain was responsible for £2 billion-worth19 

of illegally harvested timber imports. Such a device could prove cost-effective for the timber 

industry and governments of timber-exporting countries. 20 The ITTA, as stipulated in its 

provisions remained in force for an initial period of five years and has twice been extended 

for periods of two years at a time21
• The present agreement is due to expire on 31 March 

1994. If a new agreement is negotiated and concluded before then, but has not yet entered 

into force, the Council of the agreement can extend the current agreement again and it will 

remain in force until a new agreement replaces it22
. The major consuming countries have 

I 

been looking at the Tropical timber resources, located in the developing world, as a "global · 

resource" to which they are entitled, both for timber resources as well as to serve as a "lung" 

to absorb their carbon dioxide emissions from ever-increasing energy consumption and life-

15 The findings have important implications for "sustainable harvesting" schemes that have been promoted as 
ecologically sound alternatives to traditional harvesting techniques. 
16 Logging, subsistence agriculture, and the collection of fuel wood are cited as leading causes of forest 
clearing in the West African country. 
17 While maximizing their harvest without regard for regulations or the long-term impact of their activities, 
these illicit operators reduce their costs through the use of well-placed bribes to avoid taxes and royalties. 
1
·
8 (WWF) 

19 ($3.4 billion) 
20 According to World Bank estimates, governments lose about US$5 billion in revenues annually as a result 
of illegal logging while overall losses to the national economies of timber producing countries add up to an 
additional US$1 0 billion per year. 
21 http://www .sunsonline.org/trade/process/during/04070093 .htm 
22 The present agreement seeks to ensure that the economic use of tropical timber is in balance with 
conservation efforts and environment needs, and provide a framework for cooperation and consultation 
between producing and consuming countries to prom<?te expansion and diversification of international trade 
in tropical timber and improving structural conditions in the market. 
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styles. 23The producer countries in their proposals for the. new agreement have sought to 

restore a balance by calling for an agreement to include within its scope all types of timber -

tropical; temperate and boreal -- and for measures and mechanisms for financial help and 

technology transfers to the developing countries.24 

The producer proposal on financial resources and mechanisms calls on developed country 

members to provide "new and additional financial resources" to enable developing member

countries to meet "agreed full incremental costs" to them of implementing measures 

fulfilling the objectives of the agreement and benefit from its provisions.25 The Council has 

the mandatory responsibility of determining the policy, strategy, programme priorities and 

eligibility criteria relating to the access and utilization of the resources. 26 The R & D 

projects to be eligible for finance include those relating to activities in developing member

countries on27
: sustainable utilization of wood with a view to improving efficiency, including 

sustainable utilization of lesser-known and lesser-used species, pricing and internalization of 

sustainable development costs in member-countries; environment and social-economic 

effects of trade in timber28
• Yet the International Tropical Timber Agreement (ITTA) -

which established the ITTO -- is the only commodity agreement dealing with the 

conservation and management of tropical forests; and, pending a global forest agreement, it 

remains the only binding international agreement concentrating on this subject.29 The 

important development, which comes after this agreement, that is about Kyoto protocol, 

which have discussed in the next topic. 

23 They. have found it easy to satisfy their local environment lobbies by focusing on tropical timber forests and 
their sustainable management, with most of the burden cast on the producers. 
24 In this view, their proposal would create through the new agreement an International Timber Trade 
Organization, open to any country engaged in International Trade in Timber. 
25 In this view, their proposal would create through the new agreement an International Timber Trade 
Organization, open to any country engaged in International Trade in Timber. 
26 "The mechanisms shall operate within a democratic and transparent system of governance," the producer's 
proposal further stipulates. The proposals also call for a Special Account to be set up to finance development 
of projects and pre-projects of developing countries to achieve the objectives of the Agreement. 
27 http://www.sunsonline.org/trade/process/during/04070093 .htm 
28 The consumer countries have been opposed to the move to extend the scope of the agreement to cover all 
timber, rather than merely tropical timber as now. Their objectives provide for enhancing ability of members 
to "trading only in tropical timber products from sustainable sources" and for "increasing; the ability to 
conserve other forest values". 
29 http://ncseonline.org/nle/crsreports/forests/for-4a.cfm 
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7.2-KYOTO PROTOCOL 1997 

The Protocol1 

The Kyoto Protocol2 
IS a document signed by about 180 countries at Kyoto, Japan, in 

December 19973
• Greenhouse gases is a term a used for gases (like carbon dioxide) which 

are mainly generated as a result of burning fossil fuels like coal, petrol and diesel4
• This 

could cause potentially disastrous changes in the environment like violent storms, expanding 

deserts and melting ice caps, causing sea levels to rise and engulf coastal regions5
. The 

analysis in this report was undertaken at the request of the Committee on Science of the U.S. 

House of Representatives. In its request, the Committee asked the Energy Information 

Administration (EIA) to analyze the Kyoto Protocol, "focusing on U.S. energy use and prices 

and the economy in the 2008-2012 time frame," as noted in the first letter in Appendix D6
. 

The energy projections and analysis in this report were conducted using the National Energy 

Modeling System (NEMS), an energy-economy model of U.S. energy markets designed, 

developed, and maintained by EIA. In its second letter, in Appendix D; however, some 

minor modifications were made to allow greater flexibility in NEMS in response to higher 

energy prices and to incorporate some methodologies that were formerly represented 

offline7
. These differences are outlined in Appendix A8

• The objective is the "stabilization of 

1 From December I through 11, 1997, more than 160 nations met in Kyoto, Japan, to negotiate binding 
limitations on greenhouse gases for the developed nations, pursuant to the objectives of the Framework 
Convention on Climate Change of 1992. The outcome of the meeting was the Kyoto Protocol, in which the 
developed nations agreed to limit their greenhouse gas emissions, relative to the levels emitted in 1990. The 
United States agreed to reduce emissions from 1990 levels by 7 percent during the period 2008 to 2012. 
2 http://www.ec.gc.ca/climatelkyoto-e.html 
3 The protocol commits 38 industrialised countries to cut their emissions of greenhouse gases between 2008 to 
2012 to levels that are 5.2 per cent below 1990 levels. 
4 While, the use of these fuels has helped industrialisation enormously, it has causeq a steady increase in 
levels of carbon rich gases and other pollutants. Scientists predict that higher levels of greenhouse gases will 
cause a significant warming of the earth by about one to five degrees celcius. 
5 According to one estimate, global warming could cost the world about $5 trillion. Developing countries are expected to 
be the hardest hit. 
6 The Committee specified that EIA consider several cases for energy-related carbon reductions in its 
analysis, with sensitivities evaluating some key uncertainties: U.S. economic growth, the cost and 
performance of energy-using technologies, and the possible construction of new nuclear power plants. 
7 http://www.eia.doe.gov/oiaflkyoto/kyotorpt.html 
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greenhouse gas concentrations in the atmosphere at a level_ that would prev_ent dangerous 

anthropogenic interference with the climate system".9 All parties to the UNFCCC can sign or 

ratify the Kyoto Protocol, while non-parties to the UNFCCC cannot10
• The Kyoto Protocol 

was adopted at the third session of the Conference of Parties· (COP) to the UNFCCC in 1997 

in Kyoto, Japan. 

Position of the European Unionn 

The EU produces around 22% of global greenhouse gas emissions, and has agreed to a cut, 

on average, by 8% from 1990 emission levels12
• In December 2002, the EU created a system 

of emissions trading in an effort to meet these tough targets. Quotas were introduced in six 

key industries: energy, steel, cement, glass, brick making, and paper/cardboard13
• 

Position ofthe United States14 

On July 25, 1997, before the Kyoto Protocol was to be negotiated, the U.S. Senate 

unanimously passed by a 95-0 vote the Byrd-Hagel Resolution (S. Res. 98), which stated the 

sense of the Senate was that the United States should not be a signatory to any protocol that 

did not include binding targets and timetables for developing as well as industrialized nations 

or "would result in serious harm to the economy of the United States"15
• 

8The macroeconomic analysis used the Data Resources, Inc. (DR!) Macroeconomic Model of the U.S. 
Economy, which is also used for the economic analysis in the AEO. 
9 The Intergovernmental Panel on Climate Change (IPCC) has predicted an average global rise in temperature 
of 1.4°~ (2.5°.E) to 5.8°C (10.4°.E) between 1990 and 2100 (see report). Current estimates indicate that even if 
successfully and completely implemented, the Kyoto Protocol will not provide a substantial reduction in 
temperature. Because of this, many critics and environmentalists view the Kyoto Protocol as only a first step, 

. with subsequent measures envisaged to produce deeper cuts in the future. 
10 http://en. wikipedia.org/wiki/Kyoto _Protocol 
11 Ibid. 
12 The EU has consistently been one of the major supporters of the Kyoto Protocol, negotiating hard to get 
wavering countries on board. 

13 There are also fines for member nations that fail to meet their obligations, starting at €40/ton of carbon 
dioxide in 2005, and rising to €100/ton in 2008. 
14 See supra 11. 
15 On November 12, 1998, Vice President AI Gore symbolically signed the protocol. Both Gore and Senator 
Joseph Lieberman indicated that the protocol would not be acted upon in the Senate until there was 
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The Clinton Administration released an economic analysi~ hi July 1998, prepared by the 

Council of Economic Advisors, which concluded that with emissions trading among the 

Annex B/ Annex I countries, and participation of key developing countries in the "Clean 

Development Mechanism" - which grants the latter business-as-usual emissions rates 

through 2012- the costs of implementing the Kyoto Protocol could be reduced as much as 

60% from many estimates 16
• 

The current President, George W. Bush, has indicated that he does not intend to submit the 

treaty for ratification, not because he does not support the general idea, but because of the 

strain he believes the treaty would put on the economy; he emphasizes the uncertainties he 

asserts are present in the climate change issue Com, David (2001) 17
• For,e,xample, he does 

not support the split between Annex I countries atid others. Bush said of the treaty18
: 

This is a challenge that requires a 100 percent effort; ours, and the rest of the world's. 

The world's second-largest emitter of greenhouse gases is China. Yet, China was 

entirely exempted from the requirements of the Kyoto Protocol. India and Germany 

are among the top emitters. Yet, India was also exempt from Kyoto . ... America's 

unwillingness to embrace a flawed treaty should not be read by our friends and allies 

as any abdication of responsibility. To the contrary, my administration is committed 

to a leadership role on the issue of climate change. . . . . Our approach must be 

consistent with the long-term goal of stabilizing greenhouse gas concentrations in the 

atmosphere. Whitehouse.gov President Bush Discusses Global Climate Change. 

Some observers have interpreted this report as being supportive of the protocol, although the 

report itself does not explicitly endorse the protocol 19
• The White House has come under 

participation by the developing nations CNN. The Clinton Administration never submitted the protocol to the 
Senate for ratification. 
16 Other economic analyses, however, prepared by the Congressional Budget Office and the Department of · 
Energy Energy Information Administration (EIA), and others, demonstrated a potentially large decline in 
GOP from implementing the Protocol. 
17 Furthermore, he is not happy with the details of the treaty. 
18 http://en.wikipedia.org/wiki/Kyoto _Protocol 
19 Later that year, Congressional researchers who. examined the legal status of the Protocol advised that 
signature of the UNFCCC imposes an obligation to refrain from undermining the Protocol's object and 
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criticism for downplaying reports that link human activity a~d ·greenhouse gas emissions to 

climate change and that a White House official and former oil industry advocate: Philip 

Cooney, adjusted descriptions of climate research that had already been approved by 

government scientists20
• According to those same officials, the United States is on track to 

fulfill its pledge to reduce its carbon intensity 18 percent by 201221
• 

Position of Canada22There is also a fear that since US the Kyoto Protocol that Canadian 

companies will be at a disadvantage in terms' of trade will.not affect companies23
• 

Position of Australia24The Australian government, along with the United States, agreed to 

sign the Asia Pacific Partnership on Clean Development and Climate at the ASEAN regional 

forum on 28 July 2005. 

Position of India India signed and ratified the Protocol in August 2002. Since India is 

exempted from the framework of the treaty, it is expected to gain from the protocol in terms 

of transfer of technology and related foreign investments25
• India maintains that the major 

responsibility of curbing emission rests with the developed countries, which have 

accumulated emissions over a long period of time26
• The world community achieved a major 

step in tackling climate change when a decision was reached to implement the 1997 Kyoto 

Protocof7
• "The consensus on the deal shows that the vast majority of countries want the 

Protocol to succeed in starting the process of reducing the man-made emissions of 

.. 
purpose, and that while the President probably cannot implement the Protocol alone, Congress can create 
compatible laws on its own initiative. 
20 The White House has denied that Philip Cooney watered down reports. BBC (2005) In June 2005, State 
Department papers showed the administration thanking Exxon executives for the company's "active 
involvement" in helping to determine climate change policy, including the US stance on Kyoto. Input from 
the business lobby group Global Climate Coalition was also a factor. Guardian 
21 Washington Post Paul Krugman notes that the use of "carbon intensity" means the target reduction of 18 
percent is still actually an increase in overall emissions. 
22 See supra 11. 
23 As of2005, the result has been limited to an ongoing "war of words", primarily between the government of 
Alberta (Canada's primary oil and gas producer) and the federal government. However, there are fears that 
Kyoto could threaten national unity, especially in Alberta. 
24 See supra 11. 
25 At the G-8 meeting in June 2005, Indian Prime Minister Manmohan Singh pointed out that the per-capita 
emission rates of the developing countries are a tiny fraction of those in the developed world. 
26 http://en.wikipedia.org/wiki!Kyoto_Protocol · 
27 The Kyoto Protocol tackles emissions of six greenhouse gases: carbon dioxide (C02); methane (CH4); 
nitrous oxide (N20); Hydrofluorocarbons (HFC); perfluorocarbons (PFC); sulphur hexafluoride (SF6). 
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greenhous~ gases that are contributing to potentially disastr_ous climate change. "28 This is a 

victory for the multilateral negotiating process. It signals to citizens all over the world that 

the international community is able and willing to tackle global problems together." 29 The 

main issues had focused on four main areas30 
- Funding support for developing countries; 

Flexible mechanisms; Carbon sinks and a Compliance scheme. 

Cost-benefit analysis31 

Still, the estimates so far generally indicate either that Kyoto Protocol is more expensive than 

the state without Kyoto Protocol, which is lower than the net benefit of simply adjusting to 

global warming32
• Defenders of the Kyoto Protocol argue, they set the poiitical precedent for 

bigger cuts in the future. They also advocate commitment to the precautionary principle33
. 

Over a long time horizon such as that in which benefits accrue under Kyoto, small changes 

in the discount rate create very large discrepancies between net benefits in various studies34
• 

While it has been difficult to arrive at a scenario under which the net benefits of Kyoto35 are 

positive using traditional discounting methods such as the Shadow Price of Capital approach, 

some have argued that a much lower discount rate should be utilized; arguing that high rates 

are biased toward the current generation. In part this is philosophical value judgement, which 

is outside the realm of economic. 

28 http://www.shef.ac.uk/-ebn/Whats _ New/j_ s200 1/kyoto.html 
29 Ibid. She hoped that the Commission was able to present a proposal to the EU before the end of this year- it 
can then be ratified and will come into effect in 2002. 
30 A package has been put together to help developing countries contribute to global action. 
31 http://en.wikipedia.org/wiki/Kyoto _Protocol 
32 The recent Copenhagen consensus project found that the Kyoto Protocol would slow down the process of 
~lobal warming, but have a superficial overall benefit. 
3 Critics point out that additional higher curb on carbon emission is likely to cause significantly higher 

increase in cost, making such defence inoot. 
34 However, this difficulty is generally not applicable to "relative" comparison of alternative policies under a 
long time horizon. This is because change in discount rate tends to equally adjust the net cost/benefit of 
different policies unless there are significant discrepancy of cost and benefit over time horizon. 
35 At the 1992 Earth Summit in Rio, 172 countries adopted the convention on climate change. This convention 
seeks to "stabilise greenhouse gas concentrations in the atmosphere at a level that would prevent dangerous 
interference with the climate system" by man. In l997, the Kyoto Protocol defined targets for cutting 
greenhouse gas (GHG) emissions in industrialised countries. 
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7.3-UN/ECE PROTOCOL ON WATER AND HEALTH TO THE 1992 CONVENTION ON 
THE PROTECTION AND USE OF TRANSBOUNDARY WATERCOURSES AND 
INTERNATIONAL LAKES 1999 

The right to water forms part of the right to public health, which was first reflected in the 

WHO constitution adopted in 1946 and then reiterated in the 1978 Declaration of Alma-Ata 

and at the World Health Assembly in 1998. 1 This was followed in November 2002 by a 

simil~r interpretative statement in relation to the right to water. 2 The adoption of the general 

comment on the right to water means that the 145 ratifYing countries of the Covenant now 

"have a constant and continuing duty" to progressively ensure that everyone has access to 

safe and secure drinking water and sanitation facilities. 

Access to water: WHO is currently updating its figures on water supply in the 51 countries 

of the WHO European region? Health problems associated with water are still present in the 

European region. Current problems may worsen with increasing scarcity of water, changes in 

climate, and by changes in land use and agricultural practices. 

One in seven denied access3
: The United Nations Economic Commission for Europe 

(UNECE) says that one in seven Europeans are denied access to safe drinking water and 

adequate sanitation. Several sources of reference on access to potable water exist. One is the 

World Bank's "World Development Indicators" (2002) on urban household access. 

A scarce resource: Over 97% of the earth's waters are saline. Ofthe 3% remaining, 79% are 

stored in polar ice caps or high mountain glaciers, 20% are in groundwater, and barely 1% 

are in easily accessible surface freshwater.4 Freshwater resources across the region vary 

greatly. Significant local differences may exist within one country, or even within one river 

1 However," the most authoritative interpretation of the right to health - including the right to water - is in the 
International Covenant on Economic, Social and Cultural Rights (ICESCR). In May 2000, the Committee on 
Economic, Social, and Cultural Rights, which monitors the Covenant, adopted an interpretation of the 
provisions of the ICESCR, or "general comment", on the right to health (Article 12). 
2 UNESC ref. E/C.12/2002/l I dd. 26 November 2002. 
3 http://www.epha.org/a/697. . 
4 Lean and Hendrickson 1994 (107) quoted on http://www.jhuccp.org/pr/m14/m14figs.shtml. 
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basin. Urban demand for freshwater: often exceeds the lo~allong-term availability of the 

resource, especially in southern Europe and in the industrial centres of northern Europe. 5 

Besides local over-use of finite resources, desertiUcation is a valid concern in certain semi

arid and water-scarce areas of Europe. Desertification refers to the degradation of land in 

arid, semi-arid and dry sub-humid regions, primarily by human activities and climatic 

variations.6 The United Nations Convention to Combat Desertification (UNCCD) entered -, 

into force on 26 December 1996.7 Most countries of the European Region have ratified it. 

Ten are sufficiently concerned to have developed national action plans (NAP) to combat 

desertification. They are Armenia, Greece, Italy, Kyrgyzstan, Portugal, Republic of 

Moldova, Romania, Tajikistan, Turkmenistan, and Uzbekistan. Recent forecasts show that 

water stress is likely to become an increasingly important issue for the European Region. 

Freshwater stress: Water scarcity occurs when the amount withdrawn is so great that water 

supplies are no longer adequate to satisfy all human or ecosystem requirements. 8 This will 

spread to more countries, including India and South Africa over the next 20 years. By 2025, 

the USA and several countries in Europe are expected to have reached "medium-high water 

stress", i.e. water withdrawal at 20-40% of total volume of water resources available.9 

Extreme weather events10
: Flooding is the most common natural disaster in Europe, and 

also the most costly. The EM-DAT (5) International Disaster Database recorded 238 floods 

in Europe between 1975 and 2001. In the last decade, 1 ,940 people died during floods and 

417,000 were made homeless. Between January-July 2002, Europe suffered eight major 

5 EEA (1999), Sustainable water use in Europe- Part 1: Sectoral use of Water, pp 8-9 
6 It has many causes but the following are amongst the most prevalent for the European Region: !.crisis 
conditions in agriculture associated with excessive pressure on existing resources, abandonment of traditional 
agriculture and associated land conservation; 2.unsustainable exploitation of land resources, leading to 
pollution, Stalinization, and exhaustion of aquifers; effects of seasonal droughts, very sudden and high
intensity rainfalls. 
7UNCCD, http://www,unccd.int 
8"High water stress" (40% or more water withdrawal as a percentage of total available) already exists in some 
countries ofNorth Africa and the Middle East. 
9 Article submitted by R. Aertgeerts, B. Menne, H. Takasawa, and WHO European Centre for Environment 
and Health; February 2003. 
10 See supra 3. 
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floods killing_ 93 people, affecting 336,000 others and causing approximately Euro 480 

million in damages. · 

Water and health: Water is essential to human life. Adverse health effects related to water 

can be organised in four categories: 

Water-borne disease: those associated with water contaminated by human, animal, and 

chemical wastes. Examples include: cholera, typhoid, shigella, polio, meningitis, and 

hepatitis A and E. 11 

Water-related vector disease: those where a vector, usually an insect, is transmitting the 

disease. 12 

Water-scarce disease: those that develop in areas where clean freshwater is scarce. 13 

Water-based disease: those caused by aquatic organisms. Examples include guinea worm 

(dracunculiasis), parago~imiasis, and schistosomiasis (bilharzia). 14 The scourge of water

related disease is often forgotten in the media, and overtaken by "new" health threats, such as 

HIV I AIDS and bioterrorism. 

Effects of weather on health: The health impact of extreme weather events, in particular 

flooding, can be categorised into direct and indirect health effects. Direct health effects occur 

during the flood itself and are caused by the floodwater. These may include deaths from 

drowning, heart attacks and injuries. Indirect health effects can be the consequence of 

damage to major infrastructure and property. They include infectious diseases 

(gastrointestinal diseases, dermatitis, conjunctivitis) and some rare cases of vector-borne 

diseases; poisoning caused by the rupture of underground pipelines, dislocation of storage 

tanks, overflow of toxic waste sites, or release of chemicals stored at ground level; and post-

11 Globally, between 1,085,000 and 2,187,000 deaths are due each year to diarrhoeal diseases attributed to 
water, sanitation, and hygiene, 90% of them amongst children below five years of age. In the WHO European 
region, diarrhoeal disease death rates among under-5s are falling. 
12 The most wide-spread water-related vector disease, malaria, causes 1 million people to die each year. Mal.aria is 
making a comeback in the WHO European Region. · 
13 Examples are trachoma and tuberculosis. Rates of tuberculosis in Europe have risen steadily over the past 
10 years. 
14 The latter disease is prevalent in over 70 countries and infects some 200 million people wo_rld-wide. 
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traumatic stress_ disorder, including anxiety and depression_, psychosocial disturbances and 

suicides. 

WHO-supported goals15
: The Millennium Declaration was adopted in September 2000, and 

set goals in seven specific areas, including child and maternal mortality, protection of the 

common environment, protection of the vulnerable, development and poverty eradication.16 

The water and health-related Millennium Development Goals supported by WHO are: 

Goal 4 : Reduce child mortality Target 5: reduce by two thirds, between 1990 and 2015, 

the under-5 mortality rate 

Goal 6 : Combat HIV/AIDS, malaria and other diseases Target 8 :have halted by 2015 

and begun to reverse the incidence of malaria and other major disease. 

Goal 7: Ensure environmental sustainability Target 10: halve, by 2015, the proportion of 

people without sustainable access to safe drinking water Target 11: by 2020 to have achieved 

a significant improvement in the lives of at least 1 00 million slum dwellers. 
\ 

Emerging problems: Challenges to meet the Millennium goals are wide and varied in the 

European Region. Some relate to interventions of a "classic" nature such as the control of 

cholera. Others require a closer co-operation between medical specialists and scientists from 

other disciplines. The need for co-operation will increase in importance when, for example, 

storage reservoirs built to deal with increasing water stress will at the same time increase the 

population of toxic cyanobacteria. Joint action will be required to safeguard water quality. 

Managing the risks associated with re-use of water, either directly or indirectly, is also likely 

to become an increasingly important topic. 

Instruments: The Water Protocol - formally the Protocol on Water and Health to the 1992 

Convention on the Protection and Use of Transboundary Watercourses and International 

15 See supra 3. 
16 WHO supports the attainment of these goals through a number of actions, including the development of 
appropriate indicators and strengthened reporting schemes on a variety of topics? 
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Lakes- was adopted in London on 17 June 1999 in the framework of the Third Ministerial 

Conference on Env*>nment17 an? Health18
• It requires its parties to set targets and report 

progress on a variety of issues· related to the surveillance and. control of water-related 

diseases, including the development of water management plans19
, international co

operation20, joint anrl international action21
, co-operation in relation to trans boundary 

waters22. Articles 8, 12, 13, deal specifically with the response to extreme weather events. 

Public awareness, education, training, research and development, and information is dealt 

with in Article 9, while Article 10 sets forth the approaches towards public information. The 

Protocol has been sij;ned on behalf of 35 states in the WHO European Region,23 and 

Albania, Azerbaijan·, the Czech Republic, Hungary, Luxembourg, Romania, the Russian 

Federation, and Slovakia have ratified it. It will enter into force on the ninetieth day after the 

date of deposit of the sixteenth instrument of ratification, acceptance, approval or 

accession.24 In 1999.4> the UNECE!ISDR/WHO/WMO guidelines on sustainable flood 

prevention25. were developed and include recommendations on water retention areas, land 

use,. zoning and risk assessment, structural measures and their impact as well as early 

warning and forecast systems.Z6 The implementation of the guidelines will be assessed in the 

meeting of the signatory parties in 2004. 

17 For information on the Protocol and activities specifically related to health, see 
http://www .euro. who.int/watsan/MainActs/200 11210 3 
18 (16-18 June 1999) 
19 (Article 6) 
20 (Article 11) 
21 (Article 12) 
22 (Article 13) . 
23Current status of Protocol signatures and ratification, http://www.unece.org/env/water/status/lega wh.htm 
24 It is anticipated that the sixteenth ratification will take place before the 4th Ministerial Conference on 
Environment and Health in Budapest, Hungary in June 2004. . 
25 Meeting of the Parties to the Convention on the Protection and Use of Transboundaty Watercourses and 
International Lakes. Sustainable flood prevention. Geneva, United Nations, 2000. 
26 The United Nations Millennium Declaration and the recognition of water as a basic human right have been 
a great support for the work of WHO. However, many challenges remain to be overcome. Early ratification of 
the Protocol on Water and Health will be important to mobilise the resources of the countries of the Region to 
manage limited resources sustainably while preserving and improving health. Support of the NGO community 
to overcome these challenges would be most welcome .. 
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7.4-CARTAGENA PROTOCOL ON BIO-SAFETY TO THE CONVENTION ON 

BIOLOGICAL DIVERSITY, 2000 

On 29 January 2000, the Conference of the Parties to the Convention on Biological Diversity 

adopted a supplementary agreement to the Convention known as the Cartagena Protocol on 

Biosafety. The Protocol seeks to protect and conserve biological diversity from the potential 

risks posed by living modified organisms1 resulting from modem biotechnology. The 

Protocol contains reference to a precautionary approach2 and reaffirms the precaution 

language in Principle 15 of the Rio Declaration on Environment and Development. 

History3
-

Pursuant to Article 19, paragraph 3, of the Convention on Biological Diversity, Working 

Group on Biosafety to develop a draft protocol on biosafety, specifically focusing on 

transboundary movement of any living modified organism resulting from modem 

biotechnology that may have adverse effect on the conservation and sustainable use of 

biological diversity.4 As a result, by decision EM-Ill, the Conference of the Parties 

suspended its first extraordinary meeting and agreed that it should be reconvened as soon as 

possible and in any event no later than the fifth meeting of the Conference of the Parties5
. On 

29 January 2000, the Conference of the Parties, by its decision EM-1/3, adopted the 

1 Living modified organisms (known as LMOs) resulting from modem biotechnology are broadly equiva'lent 
to genetically modified organisms. 'Modem biotechnology' is defined in the Protocol to mean the application 
of in vitro nucleic acid techniques, or fusion of cells beyond the taxonomic family, that overcome natural 
physiological reproductive or recombination barriers and are not techniques used in traditional breeding and 
selection. 
2 In accordance with the precautionary approach, contained in Principle 15 of the Rio Declaration on 
Environment and Development, the objective of the Protocol is to contribute to ensuring an adequate level of 
protection in the field of the safe transfer, handling and use of 'living modified organisms resulting from 
modem biotechnology'_ that may have adverse effects on the conservation and sustainable use of biological 
diversity, taking also into account risks to human health, and specifically focusing on transboundary 
movements (Article I ofthe Protocol, SCBD 2000). 
3 http://www.biodiv.org/biosafety/background2.aspx 
4 The Open-ended Ad Hoc Working Group on Biosafety held six meetings between July 1996 and February 
1999. 
5 See supra 3. 
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Cartagena Protocol on Biosafety to the Convention on Biological Diversity and approved 

interim arrangements pending its entry into force6
. 

The ICCP Process 7 

The first task of the Bureau was to develop a work plan for the ICCP, which was submitted, 

to and endorsed by, the fifth meeting of the Conference of the Parties8
. In order to be able to 

implement their obligations, Parties need appropriate institutional mechanisms and 

infrastructure, well.:.trained human resources, adequate funding as well as easy access to 

relevant information9
• 

The Protocol10 also ·invites Parties to indicate their needs for financial and technical 

assistance and capacity-building specifically with respect to LMOs. Furthermore, the 

governing body of the Protocol (COP-MOP) is required, to take into account the needs of 

developing country Parties in their effort to identify and implement their capacity-building 

requirements 11
• At its first meeting, the COP-MOP in its decision BS-I/5 endorsed an Action 

Plan for Building Capacities for the Effective Implementation of Protocol as well as the 

Coordination Mechanism developed by the ICCP. 12 

The Compliance Committee is composed of 15 members 13 nominated by Parties and elected 

by the COP-MOP on the basis of three members from each of the five regional groups of the 

United 'Nations. The members of the Committee shall serve objectively and in a personal 

6 The required number of 50 instruments of ratification/accession/approval/acceptance by States was reached 
in May 2003. In accordance with the provisions of its Article 37, the Protocol entered into force on 11 
September 2003. 
7 See supra 3. 
8 The ICCP held three meetings during the course of its existence. The first meeting was held in Montpellier, 
France, from II to IS December 2000; the second in Nairobi, Kenya, I to 5 October 2001; and the third in 
The Hague, The Netherlands, 22 to 26 April 2002 back-to-back with the sixth meeting of the Conference of 
the Parties. 
9 http://www.biodiv.org/biosafety/issues/cap-build2.aspx 
10 (Article II, paragraph 9) 
11 (Article 28 paragraphs 4 and 5) 
12 The COP-MOP also considered a preliminary set of criteria and indicators for monitoring implementation 
of the Action Plan. 
13 Mr. Bather Kone* (Mali), Ms. Mary Fosi (Cameroon), Mr. Tewolde Egziabher (Ethiopia), Mr. Victor 
Villalobos* (Mexico), Mr. Leonard O'Garro (Barbados), Mr. Alavaro Rodriguez (Columbia), Mr. Sergej 
Gubar* (Ukraine), Ms. Biserka Strel (Slovenia), Mr. Gabor Nechay (Hungary), Ms. Birthe lvars* (Norway), 
Mr. Jurg Bally (Switzerland), Mr. Veit Koester (Denmark), Mr. Gurdial Singh Nijar (Malaysia), Ms. Netatua 
Prescott* (Tonga) and Mr. Nemat Khansari (Iran). 
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capacity14
• These include: (a) providing advice or assistance to the Party concerned; (b) 

making recommendations to the COP-MOP regarding the provision of financial and 

technical assistance, technology transfer, training and other capacity building measures; (c) 

requesting or assisting the Party concerned to develop a compliance action plan regarding the 

achievement of compliance with the Protocol within a timeframe to be agreed upon between 

the Committee and the Party15
. 

First meeting of Compliance Committee16 

The first meeting of the Compliance Committee took place from 14 to 16 March 2005. 17 At 
. ' 

its second meeting, COP-MOP in decision BS-II/1 approved the rules of procedure for 

meetings of the Compliance Committee as proposed by the first meeting of the Committee. 18 

The Conference of the Parties to the Convention on Biological Diversity (COP) in decision 

1/2 designated the restructured Global Environment Facility (GEF) to serve as the 

institutional structure to operate the financial mechanism under the Convention on an interim 

basis19
• Under that MoU, the GEF functions under the authority and guidance of, and is 

accountable to, the COP for the purposes of the Convention. The COP20 provides guidance to 

the GEF on policy, strategies and programme priorities21
. The Cartagena Protocol on 

14 The Committee shall receive, through the Secretariat, submissions relating to compliance from: (a) any 
Party with respect to itself; and (b) any Party, which is affected or likely to be affected, with respect to 
another Party. 
15 http://www .biodiv .org/biosafety/issues/com pI iance2.aspx 
16 Article 22 of the Protocol requires Parties to cooperate in the development and strengthening of capacities 
in biosafety, including through existing organizations and through private sector involvement. Such 
cooperation includes, inter alia, scientific and technical training and the enhancement of technological 
capacities in biosafety. 
17 The meeting developed its rules of procedures and submitted them for consideration and approval by the 
second meeting of the COP-MOP. 
18 Few issues related to voting are still unresolved. 
19 http://www.biodiv.org/biosafety/issues/fin~mce.aspx 
20 Article 28, paragraph 2 of the Cartagena Protocol provides that "the financial mechanism established in 
Article 21 of the Convention shall, through the institutional structure entrusted with its operation, be the 
financial mechanism for this Protocol". 
21 In accordance with paragraph 3 of Article 28 of the Protocol, the Conference of the Parties serving as the 
meeting of the Parties to the Protocol (COP-MOP) prepares draft guidance with respect to financial support 
for the Protocol for consideration by the COP and inclusion as appropriate in the guidance to the financial 
mechanism. 
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Biosafety together with a global UNEP-GEF project to assist all eligible countries to develop 

national biosafety frameworks (NBFs).22 

New and Additional Financial Resources23 

These resources can be provided through bilateral, regional and multilateral channels, taking 

into account Article 20 of the Convention24
. Article 18 of the Protocoe5 addresses the issue 

of handling, transport, packaging and identification of living modified organisms (LMOs ). 

Paragraph 1 of the Article is about safe handling, transport and packaging of LMOs. Each 

Party to the Protocol has the obligation to take necessary measures that will keep LMOs 

handled, packaged and transported under conditions of safety, taking into consideration 

relevant international rules and standards26
• 

Identification Requirements in Documentation Accompanying LMOs27 

Under paragraph 2(a) of Article 18, called for the use of a commercial invoice for Transgenic 

Plants adopted by the Organization for Economic Cooperation and Development (OECD); 

and requested the Secretariat to maintain a register of unique identification codes in the 

BCH28
. Urged Parties as well as other Governments to take measures that require the 

inclusion of (i) common, scientific and where available, commercial names, and (ii) the 

22 The project was launched in June 2001, and has assisted 123 countries. 
23 See supra 18. _ 
24 Each Contracting Party undertakes to provide, in accordance with its capabilitie~, -financial support and 
incentives in respect of those national activities, which are intended to achieve the objectives of this 
Convention, in accordance with its national plans, priorities, and programmes. 
25 In order to avoid adverse effects on the conservation and sustainable use of biological diversity, taking also 
into account risks to human health, each Party shall take necessary measures to require that living modified 
organisms that are subject to intentional transboundary movement within the scope of this Protocol are 
handled, packaged and transported under conditions of safety, taking into consideration relevant international 
rules and standards. 
26 Paragraph 2 sets out obiigations on each Party to take measures that require the identification of LMOs in 
accompanying documentation. These identification measures vary depending on tfte intended use of the 
LMOs. Accordingly there are different requirements for LMOs intended for direct use as food or feed or for 
processing (LMO-FFPs) (subparagraph (a)), LMOs destined for contained use (subparagraph (b)), and LMOs 
for intentional introduction into the environment (subparagraph (c)). 
27 http://www.biodiv.org/biosafety/issues/handling2.aspx 
28 Furthennore, COP-MOP 1 requested the Secretariat to convene a workshop on capacity building and 
exchange of experiences as related to the implementation of paragraph 2 of Article 18, which was held 1 - 3 
November 2004 in Bonn, Germany. 
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transformation event code of the LMOs, in the documentation accompanying LMOs29
. It also 

urges Parties of import to make available to the BCH information on their domestic import 

and documentation requirements with respect to LMOs for contained use and intentional 

introduction into the environment. 30 The matter was, nevertheless, considered both critical 

and urgent. As a result, an enabling clause to that effect was included in the final text of the 

Protocol (Article 27/1
. 

Liability and Redress32 

The Ad Hoc Group on Liability and Redress is composed of representatives nominated by 

Parties to the Protocol. It shall undertake the following tasks: Review the information 

relating to liability and redress for damage resulting from transboundary movements of 

LMOs; causation, channeling of liability, roles of Parties of import and export, standard of 

liability, mechanisms of financial security and right to bring claims33
• In order to undertake 

preparatory work for this meeting the Executive Secretary convened a meeting of Technical 

Group of Experts on Liability and Redress, which took place from 18 to 20 October 2004 in 

Montreae4
• From the above analysis it has become apparent that global warming due to 

ozone layer depletion is a threat to the conservation of natural resources. In this connection it 

is very important to say that the protocol on pollutant release plays vital role to control 

emission standard. 

29 The Open-Ended Technical Expert Group on Identification Requirements of LMOs-FFP (Article !8.2(a)) 
met from 16 to I 8 March 2005. The Group reviewed the issues identified in its terms of reference (Annex, 
section A, BS-1/6) and agreed to forward its report, which contains a Chair's text on a possible draft decision 
for the detailed requirements of documentation under paragraph 2(a) of Article 18. 
30 The effort by COP-MOP 2 to arrive at a consensual decision on the detailed identification/documentation 
requirements for the shipment ofLMOs-FFP was not successful. 
31 The Conference of the Parties serving as the meeting of the Parties to this Protocol shall, at its first meeting, 
adopt a process with respect to the appropriate elaboration of international rules and procedures in the field of 
liability and redress for damage resulting from transboundary movements of living modified organisms, 
analysing and taking due account of the ongoing processes· in international law on these matters, and shall 
endeavour to complete this process within four years. 
32 http://www. biodiv .orglbiosafety /issues/! iabi lity2 .aspx# 
33 The Ad Hoc Group on Liability and Redress shall report on its activities to the COP-MOP and complete its 
work in 2007. 
34 In its decision BS-Wll, COP-MOP agreed that the second meeting of the Working Group should be 
convened before the third meeting ofthe COP-MOP. 
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7.5~PROTOCOL ON POLLUTANT RELEASE AND TRANSFER REGISTER, 2003 

For the purpose of conservation of natural resources the control over the release of pollutant 

to environment must be controlled. The Protocol on Pollutant Release and Transfer Registers 

was adopted at an extra-ordinary meeting of the Parties to the Aarhus Convention on 21 May 

2003. 1 The Protocol is the first legally binding international instrument on pollutant release 

and transfer registers. PRTRs are inventories of pollution from industrial sites and other 

sources2
• It is by design and open' global protocoe. As of 31 December 2003, the following 

36 States4 had signed the Protocol. In addition, the European Community has signed the 

Protocol. There have not as yet been any ratifications of the Protocol. Although the period 

for signature of the Protocol closed on 31 December 2003, the Protocol is open for 

accession5 by States and . regional economic integration organizations constituted by 

sovereign States members of the United Nations to which their member States have 

transferred competence over.matters g.ovemed by this Protocol6
• The public should be able to 

access th!s register free of charge on the Internet and will be able to find information using 

various search criteria. 7 

The register will contain information on releases of pollutants ·to air, water and land, as well 

as transfers of waste and pollutants, where emissions exceed certain threshold values and 

result from specific activities. The register will also cover releases of pollutants from diffuse 

sources8 
• 

. 
1 36 States and the European Community signed the Protocol in Kiev. 
2 http://www.unece.org/env/pp/prtr.htm 
3 To improve public access to information on the environment and thus contribute in the long term to the 
prevention and reduction of pollution, the European Union (EU) is setting up a European pollutant release and 
transfer register (PRTR). . 
4 Armenia, Austria, Belgium, Bosnia and Herzegovina, Bulgaria, Croatia, Cyprus, the Czech Republic, 
Denmark, Estonia, Finland, France, Georgia, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania, 
Luxembourg, the Netherlands, Norway, Poland, Portugal, the Republic of Moldova, Romania, Serbia and 
Montenegro, Slovenia, Spain, Sweden, Switzerland, Tajikistan, the former Yugoslav Republic of Macedonia, 
Ukraine, and the United Kingdom. 
5 (From 1 January 2004) 
6 (Articles 24 and 26) · 
7 (Type of pollutant, geographical location, affected environment, source facility, etc.) 
8 (Such as transport) 
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How the PRTR will work9 

First of all, operators carrying out one or more of the activities listed in Annex I will submit 

information to the competent national authority if their activities involve releases or transfers 

of pollutants exceeding certain threshold values10
• Member States must then report the 

information they have collected to the Commission by the stipulated deadline11
• The 

Commission, with the cooperation of the European Environment Agency, will provide the 

public with access to the information contained in the database by ensuring it is available on 

the Internet by the stipulated deadline12
• Furthermore, the deadlines for reporting information 

set in the proposal are shorter. than those laid down in the Protocol13
• The European 

Community and its Member States signed the Protocol in Kiev14 on 21 May 2003, within the 

framework of the fifth Ministerial Conference "Environment for Europe". It is the first 

legally binding multilateral agreement on pollutant release and transfer registers to extend 

beyond the EU's borders15
. 

Origin of Pollutant Release and Transfer Registers16 

A Working Group on PRTRs was set up under the Aarhus Convention17 to prepare a legally 

binding instrument on PRTRs. In 1996 and 1997 the Federal Office for the Environment 

(FOEN) and the chemical companies in Basle carried out a pre-pilot project on a national 

9 http://europa.eu.int/scadplus/leg/en/lvb/128149 .htm 
10 Where applicable, Member States will also be required to gather information on releases from diffuse 
sources. 
11 (Within 15 months ofthe end of2007 for data relating to 2007, and within 12 months of the end of each 
reporting year) 
12 (Within 21 months of the end of2007 for data relating to 2007, and within 16 months of the erid of each 
reporting year) · 
13 In accordance with Council Directive 96/61/EC , a European Pollutant Emission Register (EPER) was 
established by Commission Decision 2000/479/EC. The UN-ECE Protocol and the European PRTR have the 
same structure as the EPER but are more comprehensive as they cover a greater number of pollutants and 

. activities as well as releases to !arid, releases from diffuse sources and off-site transfers. As the EPER register 
will become obsolete following the creation of the European PRTR, the proposal for a Regulation amends 
Directive 96/61/EC. It will also remove the provisions of the Directive requiring specific information be 
submitted on hazardous waste. 
14 (With the exception of Malta and Slovakia) 
15 The Protocol aims to establish, for each Member State, a coherent and integrated pollutant release and 
transfer register at national level. ' 
16 http://www .umwelt-schweiz.chlbuwal/eng/fachgebiete/fg_ stoffe/projekte/swissprtr/ 
17 (Convention on Access to Information, Public Participation in Decision-making and Access to Justice in 
Environmental Matters) 
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pollutant emission register18
• The aim was to gain experience in the implementing of the 

OECD Council Recommendation, to examine the availability of data and to optimise the 

procedure for data recording in practice19
• The initial meeting of the working group to 

support a pilot project involving several sectors of industry was held in May 2000. It was 

agreed that data should be collected on the emissions of 50 pollutants with quantity 

thresholds, in a similar way to the European Pollutant Emission Register20
• In 2000 and 

2001, facilities from 12 different industrial sectors reported their data on emissions to air and 

water on a voluntary basis: 31 provided information for the year 2000 and 50 facilities for 

the year 200121
• The results of the pilot project will be published in the FOEN Environmental 

Series, in 2004. Switzerland intends to ratify the PRTR Protocol and to establish the Swiss 

Pollutant Release and Transfer Register22 in a similar way to that in the European 

Community. The signing occurred at the fifth Ministerial Conference "Environment for 

Europe" underway in Kiev23
• 

The PRTR Protocol to the Aarhus Convention is of particular relevance to the work of 

WWF's Toxics Programme, as it will need to give special attention to chemical substances to 

be covered by the reporting and threshold requirements24
• This will have an impact on the 

proposed new EU chemicals law, REACH25
. Controversial issues still on the table include26

: 

Reporting on the destin~tion of waste transferred to sites for landfill, incineration or other 

treatment; The scope of confidentiality claims that can be permitted; Whether reports should 

distinguish between accidental releases and routine releases; The extent of comparative 

information - NGOs would like to see figlires for production levels published so that better 

18 Establishment of a Swiss Pollutant Release and Transfer Register. 
19 Public information meetings were held on 23 April 1997 and 14 September 1999, and the results were 
published in 1999 in the Swiss Agency for the Environment, Forests and Landscape Environmental Materials 
Series, no. 109. 
20 (EPER) 
21 The cantons checked the reported data and passed them on to the FOEN for evaluation. 
22 (Swiss PRTR) _ . 
23 The Aarhus Convention was adopted in June 1998 in Aarhus (Denmark) and entered into force in October 
2001. It stresses the need for citizens' participation in environmental issues, access to information on the 
environment held by public authorities, and access to justice in environmental matters. 
24 http://www. panda.orglabout_ wwf/what_ we_ do/toxics/news/index.cfm?uNewsiD=9278 
25 (Registration, Evaluation and Authorization of Chemicals) 
26 http://www.foe.co.uk/resource/press _releases/20030 124164359.html 
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interpretation of the releases is possible; Threshold limits for reporting on greenhouse gases. 

Mary Taylor, Friends of the Earth pollution researcher, said: 

"This is the last chance to strengthen the protocol and show real commitment to the public 

right to know. Vested interests produce vast quantities of pollutants and waste across Europe 

- we should know who produces them, what they are and where they end up. Transparency 

on this is vital, and the timid approach of many governments, even within the EU and 

particularly from Germany, is deplorable."27 

The protocol is being developed under the 1998 UNECE28 Aarhus Convention on access to 

information and public participation. The US pulled out of the negotiations last year, but 

Canada remains in.29 In parallel, the Commission has asked the Council to ratify the Protocol 

on Pollutant Emission and Transfer Registers, which was concluded under auspices of the 

United Nations Economic Commission for Europe (UN-ECE) in May 2003, in Kiev30
• To 

bring Community provisions in line with the UN-ECE Protocol on Pollutant Release and 

Transfer Registers (PRTR), the Commission has proposed a new Regulation aimed at 

creating a European Pollution Release and Transfer Register (PRTRi1
• 

The new version of the register, the European PRTR, is expected to go online in 2009 to 

replace the current EPER32
. Once operational, citizens will have a say in how it should be 

developed further33
• The EU signed the UN-ECE Protocol on Pollutant Release and Transfer 

Registers on May 21, 2003. The protocol was negotiated under the auspices of the United 

Nations Economic Commission for Europe (UN-ECE), which has 55 members. In the course 

of the negotiations, the EPER, whose design had already been decided, served as a model34
. 

27 Ibid. 
28 (UN Economic Commission for Europe) 
29 The protocol is open to any country in the world to sign. 
30 http://eisnet.eis.be/own/europe/environmentlair-pollution-and-climate.htm 
31 The register will contain more and better data: more pollutants, Indus Start-up Subscriptions sources and 
types of emissions, and will be updated yearly. 
32 It will present clear information on levels of specific pollutants, quality of local environments, emissions 
from indusStart-up Subscriptions plants and activities, and national information. 
33 Parallel Community and international measures. 
34 The Protocol is the first legally binding multilateral agreement on pollutant release and transfer registers. 
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It nonetheless departs from the PR TR Protocol on two points35
: The time limits set in the 

future Community Regulation for the notification of information was shortened compared to 

the limits set by the Protocol, taking into account the public's wish to be informed in due 

time and the fact that 2007 will be the first notification year. The publication of more 

detailed information is set for October 200936
• 

A report reviewing the performance of the EPER, the European Pollutant Emission Register, 

also published by the European Commission, stresses the completeness and punctuality of 

the data submitted by the 15 pre-2004 Member States, plus Hungary and Norway, during the 

first phase of operation of the EPER37
• The Member States are urged however to harmonise 

their measurement and calculation methods and to include emissions from landfills and pig 

and poultry farms, which are not yet entirely covered. The report also brings to light that, for 

many pollutants, just a few plants cause a high proportion of indusStart-up Subscriptions 

pollution. The Commission and the European Environment Agency kicked off the EPER in 

February 200438
. 

It is clear that the present protocol through its provisions made certain steps to control 

pollution and conserve natural resources. In this context it to be noted that India has made a 

number of legislations to control emission standard. 

35 See supra 31. 
36 In parallel with the draft Regulation, the Commission has tabled a draft Decision for ratification on behalf 
of the European Community of the UN-ECE Protocol on PRTR (COM (2004) 635). The two legislative 
instruments are complementary and will allow the European Community to conform fully with its obligations 
under the Aarhus Convention on access to documents and public information on environmental matters. 
37 (Emissions in 2001) 
38 This first EPER Review Report analyses the strengths and weaknesses of the process of data collection and 
reporting for the first EPER reporting cycle, which covers emissions in 2001. The very fact that the Member 
States and Norway submitted the EPER data on time is a positive point, notes the Commission, but an effort 
could be made in terms c;>fthe completeness of the data. The Review Report reveals that 2,780 pig and poultry 
farms release 76% of ammonia emissions. 
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Part-IV 

(Indian Response) 



Chapter-S-Constitutional Provisions, Policies and 

Legislations 



8.1-Constitutional Provisions 



8.1.1.1-Power of Parliament to give effect to International ,A-greements 

It is to be examined that which provisions of the constitution deals with the 

conservation of natural resources. India can make law by following the in~ernational 

development with the help of Art. 253. In India the implementation of international 

treaties on environment is of recent origin. 1 The term 'treaty' has been given a wide 

interpretation in general international law under. The Vienna: conversion of 1969, a 

"treaty means an international agreement concluded between' states in written form 

governed by internationallaw2
." But, international law has given due recognitions to 

oral agreement as for example in the Legal Status of Eastern Green land case3 

whereby the declaration was treated as legally binding obligation ofNorway disabling 

it from contesting Danish sovereignty over Greenland. France's statements on nuclear 

testing were treated on binding on it4. But this federal scheme also· be gives general 

treaty power to Parliament an overriding power. 

"to .make any law for the whole or any part of the territory of India for implementing 

any treaty, agreement or convention with any country or countries or any decision 

made at any international conferences, association or there body5 
. 

. . . Of opinion that parliament should have the power to make any law for any state of 

part thereof for implementing any treaty or agreement with any portion country, 

irrespective of whether the Government or Rule of such state has agreed6
• · 

After a strong exchange the final version dealing with the definition of the executive 

power included a proviso which made it clear that in so far as the concurrent list was 

concerned, the executive power of the union would extend to matters contained in the 

list only to the extent "expressly provided in the constitution or in any law made by 

1 The first implementation of the International treaties on environment was made by enacting the Air 
(prevention and control of pollution) Act of 1981. Under the Indian Constitution Articles like 51 (C), 
73 and 253 usually deal with implementation of treaties. 
2 Vienna Convention on the Law ofTreaties A-J.I.L. 875, at I (a), 1969. 
3 Eastern Green land case, (1933) PCIJ, series AlB No. 53. 
4 Nuclear Test case (Australia v France), I.C.J.R. 253 (1971) 
5 Constitution oflndia, Art. 253 
6 Drafting Committee Meeting of28Jan. 1948, 447 at p. 450 
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Parliamene. Apart from this general discussion as the extent of the executive power, 

no discussion took place questioning the extending of the executive power, "to the 

exercise of such rights and authority and jurisdiction as are exercisable by the 

Government of India by virtue of any treaty or agreement8". In so far as the legislative 

aspect of treaty making was concerned, only textual amendment were made. The 

drafting committee accepted the amendment reposing in parliament power to made· 

law for implementing any treaty, agreement or convention with any other country or 

countries "for the whole or any part of the territory of India". 9 

8.1.1.2-Article 51: Promotion of international peace and security. The State shall 

endeavor to: 

Pr01;note international peace and security; 

Maintain just and honorable relations between nations; 

Foster respect for international law and treaty obligations in the dealing of organized 

people with one another; and 

Encourage settlement of international disputes by arbitration. 

Article 51 (C) states that the country will foster respect for international law and treaty 

obligation in the dealings of organized people with one another10
. Indian courts, too,. 

would apply rules of international law, according to the principle of comity of 

Nations 11
, unless they are overridden by clear rules of domestic law12

, and would act 

upon the general presumption just referred to. 

7 Draft Commission :art 60(1) (b) 9c): Final Text art. 73 
8 Art 60 
9 A further amendment where by legislative power was extended from the narrow parameters of 
implementing "any treaty, agreement or convention" to also include "any decision made at any 
international conferences, association or other body" was also accepted routinely without being 
debated in extension. 
10 This Article was adopted in the constitution upon the realization that there would be no pe .. or 
progress withing the country if there was in which the country was evolved. 
11 Gramophone Co. v Dhirendra, AIR 1984 SC 667 (Para 6) and Tarapore Export & Tarapore Co. 
AIR 1971 SCI, para 8 
12 Ali Akbar v U.A.R. AIR 1966 SC 230 (para 30) 
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The same principle has been applied to International Charters, such as the 

International conventions on civil and political rights, 1966, to which India is a party 

of the Universal Declaratior1 of Rights 13
• ·But since India has notified the International 

covenants on Civil and Political Rights and on Economic, Social and Cultural Rights, 

these covenants are enforceable against India before an international forum though not 

in a municipal court14
• Hence, whether a treaty would be ending upon an India court 

will depend upon its effect on private rights, as in England. Thus -

1. In order to be binding as municipal courts, legislation would be required if a 

treaty. 

provides for payment of many to a foreign power which must be withdrawn from the 

consolidated fund of India 15 or 

affects the justifiable rights of a citizen16
, or 

2. Even an · amendment of the constitution would be required where the 

implementation of treaty would involve cession of Indian Territory to forcing powers, 

but nothing is required where it merely involves the settlement of a boundary dispute 

not involving 'cession' 17
• 

8.1.1.3- Treaties and Executive power 

Until legislation is enacted, the power to enter into treaties not derives from 

Parliament. 

(a) to the matters with respect to which Parliament has the power to make laws; and 

(b )to the exercise of such rights, authority and jurisdiction as are exercisable by the 

government of India by virtue of any treaty or agreement18
• 

In the Punjab Tax Boo/!9 Case, the Supreme Court did not just limit itself to the 

question as to whether the government can enter the textbook trade but went into the 

13 Varghere v Bank ofCochin AIR 1980 SC 470 (para 6) 
14 CfKubir v Union oflndia, AIR 1990 SC 605 (614-15) 
15 Motilal v U.P. AIR 1951 ALL 257 F.B 
16 Maganbhai v Union oflndia AIR 1969 SC 783 and Berubari Union, in re AIR 1960. 
17 Basu, D.P. "Commentary on tfte Constitution oflndia", Vol, E, 71

h Ed 1991, Kamal Law House, at 
p.185 ' 
18 Consstituion oflndia Art, 73 
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larger question of the extent and sweep of the executive power. Unable to fmd 

persuasive support from the constitutional text, the court approached the issue by 

using a wide angled law to portray the requirements of developing state rather than 

narrowly considering the legal issues and their impact as democratic governance. 

The executive function comprises both of determination of the policy as well as 

carrying it to execution. This evidently includes the initiation of legislation, the 

maintenance of foreign policy, in fact the carrying as a supervision of the general 

administration20
. In order to fully comprehend this, it is necessary to recall the 

constitutional provisions relevant to defining, expanding and disciplining the treaty 

making power. The definition of the treaty power draws from the general executive 

power which extends21
" ..... to the matters with respect to which Parliament has the 

power to make laws". The power of parliament to legislate on subject areas cognate to 

the treaty making power includes22
• 

8.1.1.4- Article 253: Legislation for given effect to international agreements 

Notwithstanding anything in the foregoing provisions of this chapter, parliament has 

the power to make any law for the whole o~ any law for the whole or any part of the 

territory of India for implementing any treaty, agreement or convention with any other 

country, or countries at any decision made at any international conference, association 

or body.23 The Supreme Court shared this wariness for the first two decades. After the 

Fundamental Rights24 case - and more so, the Emergency - the chapter on Directive 

Principle has been given greater significance, both in terms of interpreting the 

constitution and other laws as well as in using the Principles as a source for reading 

substantive rights by incorporation into right to life and liberty which is guaranteed in 

19 Ramjawaya Kappor v State of Punjab, AIR 1955 SC 549. 
20 Ibid at Para 13 
21 Art.73 
22 Schedule VII, .J;.-ist-1 Entries 10-15 
23 (Art 253, Indian Constitution) 
24 Kesavananda Bharati v State ofKerala, (1973) 4 SCC 225 
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India's Bill of Rights25
• One aspect of the Directive Principles concerns the pursuit of 

peace friendly international relations26
• The famous constitutional lawyer A.K. Ayer

saw use for Directive principles as precepts for constitutional interpretation. By March 

194 7 these precepts became proposals - one of which (clause 46) read as follow : The 

state shall promote international peace and security by the elimination of war as an 

instrument of national policy, by the prescription of open, just and honorable relations 

between nations, by the firm establishment of the maintenance of Justice asked the 

scrupulous respect for treaty obligations in the dealings of organized people with one 

another27
• 

8.1.1.5-Implementation of Agreement 
-

In Ram Kishore Sen v. Union of India28
, it was contended, inter alia, that a portion of 

the village Chilahati (the whole of which had gone to Pakistan under the Radcliff 

A ward of 194 7) continued to remain in the administration of India, and since India 

had been in adverse possession for a number of years it had acquired a title to it under 

international law and the making over of this territory to Pakistan would tantamount to 
I 

its cession which could be done only according to the procedure laid down in the First 

Berubari case29
. 

Gajendragadkar C.J. who delivered the opinion in the case also interpreted Entry 13 

of the First schedule to the constitution and concluded. 

"It would indeed by surprising that every trough the union of India and the state of 

West Bengal expressly say that this area belongs to Pakistan under the Radcliffe 

Award, the petitioners should intervene and conted that Pakistan's, title to. this 

property had been lost because West Bengal had been adversely in possession of it. It 

is, therefore, unnecessary to examine the point whether a plea of this kind can be made 

under International Law ... " 

25 Constitution oflndia, art 21 
26 Ibid,art51 (a)to(d) 
27 Rao, B. Shiba-" The Framing oflndia's Constitution (1966-68)" at p. 142-3 
28 AIR 1966 SC 644 
29 AIR 1960 SC 845 
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8.1.1.6-Implementation of an International Award 

Hidayatullah, C.J., in a case30 rightly said about the implementation of international 

treaty and award -

"A treaty really concerns the political rather that the judicial wing of the state. 

When a treaty or an award after arbitration comes into existence, it has to be 

, implemented and this can only be if all the three branches of government to it the 

legislature the Executive and the Judiciary, or any of them, possess the power to 

implement it. If there is any deficiency in the constitutional system it has to be 

removed and the state most equip itself with the necessary power. In some 

jurisdictions the treaty or the compromise read with the Award Acquires full effect 

automatically in the Municipal law the other body of Municipal Law notwithstanding. 

Such treaties and awards are "self-executing" Legislation may nevertheless be passed 

in aid of implementation builds usually not necessary". 

Hidayatullah, C.J., relied an article 73(1) the legislative entries and the decision in 

Ram Jawaya's 31 case in support of the extent of the power of the executive with 

relation to treaties, but did not later into any detailed examination of scope of article 

73(1) : whereas in the concurring judgment Shah. J. , observed-

"By article 73 subject to the provisions of the constitution, the executive power of the 

Union extends to the matters with respect to which the Parliament has power to make 

laws . . . the executive is qua the state competent to represent the state in all matters 

international and may be agreement, convention or treaties insure obligations which in 

international law. are binding upon the state. But the obligations arising under the 

agreement or treaties ante not by their won force binding upon Indian nationals. The 

power to legislate in respect of treaties lies with the parliament under Entries 1 0 and 

14 of List I of the seventh schedule. But making of law under that authority is 

necessary when treaty or agreement operates to restrict any right. If the right of 

citizens or others which are justifiable are not affected, no legislative measure is 

30 Maganbha's v Union oflndia AIR 1969 SC at Para 25 
31 AIR 1955 SC 549 . 
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needed to give effect to the agreement or'treaty".32 Thus, the judgment establishes the 

principle that the executive without any further legislative action, as an operative 

treaty, can implement an international award settling a boundary dispute of India. 

8.1.1.7Treaties Contrary to Legislative Enactment 

In Umed Singh v. State of Bombay33
, the Supreme Court applied the well-known 

principle that in case of a conflict between a treaty· and legislative enactment, the court 

shall enforce the enactment. In People's Union 's34 case the Supreme Court said that 

main criticism against reading the international conventions and covenants into 

national laws is one pointed out by Mason, C.J., himself, viz ... , the ratification of 

these conventions and covenants is done, in most of the countries by the Executive 

acting alone and that the prerogative of making the law is that of Parliament alone; 

unless Parliament legislates, no law can come into existence. It is not clear whether 

our Parliament has approved the action of the Government of India ratifying the said 

1966 covenant. This reservation has, of course, been held to be of little relevance now 

in view of the decision in Nilabati Behera35
. Assuming that it has, the question may 

yet arise whether such approval can be equated to legislation and invests the covenant 

with the sanctity of a law made by Parliament. As pointed out by this court in S.R. 

Bommai's 36case, every action of Parliament cannot· be equated to legislation. 

Legislation is no doubt the main function of Parliament but it also performs many 

other functions all of which do not amount to legislate. In Apparel Export 's37 case the 

Supreme Court held that in cases involving violation of human rights, the courts must 

forever remain alive to international instruments and conventions and apply the same 

to a given case when there is no inconsistency between the international norms and the 

domestic law occupying the field. 

32 See Supra Alote 28 at p. 806-807 
33 AIR 1955 SC S40 
34 People's union for Civil liberties v Union of India (1997) 3 SCC at para 13. 
35 Nilabati Behera v State of Orissa (1993) 2 SCC 746 
36 S.R. Bomma's v Union oflndia (1994) 3 SCC 746 
37 Apparel Export Promotion Council v A.K. Chopra (1999) lSCC 759 
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In Vel/or 's38 case Supreme Court held, that even otherwise once the principles of 

International conference on Environment on Environment are accepted as part of the 

customary International law those would be no difficulty in accepting them as part of 

the domestic law. It is almost accepted proposition of law that the rule of customary 

International law which are contrary to the municipal law shall be deemed to· have 

been incorporated in the domestic law and shall be followed by the courts of law. In 

Nayudu 's39 case Supreme Court support(!d that if the customary domestic law permits 

the execution of international conference, as it is not volatile of the Indian domestic 

law, there would be no difficulty to apply them in Indian scenario. It is very clear from 

the above discussion that international conference on Environment shall be applied on 

the basis of comity ofNations.40 

The broad language of Article 253 suggf:sts that in the wake of Stockholm conference 

in 1972, Parliament has the power to leg~slate on all matters linked to the preservation 

of natural resources. Parliament's use of Article 253 to enact the Air Act. Environment 

Act and National-Environment Tribunal Act confirms this vies. The subject "Forests" 

and "Preservation of Wild Animals and Birds" relate to natural resources. It appear, 

therefore, that the expansion of concurrent powers by the Forty second Amendment in 

1976 only made explicit, power that Parliament alr,eady under Article 253. The Forty 

Second Amendment" expanded the list of concurren( powers in the constitution. 

"Forest' and "Protection of wild Animals and Birds" were moved from the state List 

to the Concurrent List. Parliament has used its· power under Article 253 to implement 

the decisions Stockholm Declaration of 1972 and Rio Declaration of 1992 and enacted 

various Acts, 41 for the conservation and protection of natural resources .. 

38 Vellore Citizen's Welfare Former, Union of India AIR 1996 SC 2715 of para 14. To support the 
judgement Supreme Court took the evidence from A.D.M. Jabalpur's case AIR 1976 SC 1207..Joly 
George's case AIR 1980 SC 470 and Gramophone's case AIR 1984 SC 687. 
39 A.P. Pollution Control Board v M.V. Mayud ... AIR 1999 SC 812 at para 29. 
40 Article 253 of Indian constitution permits the legislation of international treaties and conference 
provided that are not contrary of Indian domestic law. It view of the broad range of issue addressed 
by international conventions, conferences, treaties and agreements, Article 253 apparently gives 
parliament the power to enact laws an virtually any entry contained in the state list. 
41 The Air (Prevention and Control ofPollution) Act. 1981. The Environment (Protection) Act, 1986. 
The National Environment Tribunal Act, 1995. 
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8.1.1.8-Fundamental Right 

The Indian Constitution is amongst the few in the world that contains specific 

provisions on environmental protection. 42 In a case where the Supreme Court 

intervened to protect the forest wealth and wildlife from the ravages of mining in and 

around Sariska sanctuary in the Alwar district of Rajasthan, the court viewed its own 

constitutional role thus: 

The litigation concerns environment. A great American Judge emphasizing the 

imperative issue of environment said that he placed Government above big 

business, individual liberty above Government and environment above all. The 

issues and concerns in this case far transcend the. trivialities and inhibitions of 

an adversarial litigation. All the parties must be forthcoming in a concerted 

effort to find a satisfying solution to the problem, which, in more ways then 

one, is typical of the India predicament. We are, therefore, entitled to expect 

that the State Government and the mining-entrepreneurs in their own 

enlightened self interest will discard the adversarial litigative stance. The issues 

of environment must and shall receive the highest attention from this Courl3
, 

This approach has led the Supreme Court to derive, adopt and apply a range of 

principles to guide the development of environmental jurisprudence. Notable amongst 

the fundamental norms recognized by the court are: 

42 The directive principles of state policy and the fundamental duties chapters explicitly enunciate the 
national commitment to protect and improve the environment. Judicial interpretation has 
strengthened this constitutional mandate. 
43 Emphasis Supplied. Tarun Bharat Sing, Alwar v Union oflndia (Sariska Case) Writ Petition (Civil) 
No. 509 of 1991, Supreme Court, 14 May 1992 (M.N. Venkatachaliah and B.P. Jeevan Reddy, JJ.). 
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(1) Every person enjoys the right to a wholesome environment, which is a facet 

of the right to life guaranteed under Article 21 of the Constitution of India44
• (2) 

Enforcement agencies are under an obiigation to strictly enforce environmentallaws45
• 

(3) Government agencies may not plead non-availability of funds, inadequacy if staff 

or other insufficiencies to justify the non-performance of their obligations under 

environmental laws46
• (4) The 'polluter pays' principle, which is a part of the basic 

environmental law of the land, requires that a polluter bear the remedial or clean up 

costs as well as the amounts payable to compensate the victims ofpollution47
• (5) The 

'precaution principle' requires government authorities to anticipate, prevent and attack 

the causes of environmental pollution. This principle also imposes the onus of proof 

on the developer or industrialist to show that his or her action is environmentally 

being48
• (6) Government development agencies charged with decision making ought to 

give due regard to ecological factors including (a) the environmental policy of the 

Central and state government; (b) the sustainable development and utilization of 

natural resources; and (c) the obligation of the present generation to preserve natural 

resources and pass on to future generations an environment as intact as the one we 

inherited from the previous generation49
. (7) Stringent action ought to be taken against 

contumacious defaulters and persons who carry on industrial or development activity 

for profit without to environmental laws 5°. (8) The power conferred under an 

environmental statute may be exercised only to advance environmental protection and 

not for a purpose that would defeat the object of the law51
• (9) The state is the trustee 

of all natural resources, which are by nature meant for public use and enjoyment. The 

public at lager is the beneficiary of the seashore, running waters, air, forests and 

44 Subhash Kumar v State of Bihar AIR 1991 SC 420, 424; M.C. Mehta v Union oflndia (Delhi 
Stone Crushing Case) 1992 (3) SCC 256, 257; and Virender Gaur v State ofHaryana 1995 (2) SCC . 
577, 581. 
45 Indian Council for Enviro-Legal Action v Union oflndia (CRZ Notification Case) I 996 (5) SCC 
281, 294, 301 
46 Dr. B.L. Wadehra v Union oflndia (Delhi Garbage Case) AIR I 996 SC 2969, 2976 
47 Indian Council for Enviro-Legal Action v Union of India (Bichhri Case) AIR 1996 SC I 446, I 466 
48 Vellore Citizens Welfare Forum v Union oflndia AIR 1996 SC 2715, 272 I 
49 State ofHimachal Pradesh v Ganesh Wood Products AIR 1996 SC 149, 159, 163 
50 M.l. Builders v Radhey Shyam Sahu AIR 1999 SC 2468, 2498 
51 Bangalore Medical Trust v B.S. Muddappa AIR 1991 SC 1902, 1911, 1924 
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ecologically fragile lands. These resources cannot be converted into private 

ownership 52
• 

8.1.1.9-Division Of Legislative Authority 

Under India's federal system, governmental power is shared between the Union or 

'Central' Government and the 26 state governments. Part XI of the Constitution 

governs the legislative and administrative relations between the Union and the states. 

Parliament has the power to legislate for the whole country, while the State 

legislatures are empowered to make laws for their respective state. Article 246 of the 

. Constitution divides the subject areas of legislation between the Union and the states. 

The Union List (List I) in the Seventh Schedule to the Constitution contains defiance, 

foreign affairs, atomic energy, interstate transportation, shipping, major ports, 

regulation of air traffic, regulation and development of oilfields, mines and mineral 

development and interstate rivers. The State Legislatures have exclusive power to 

legislate with respect to 66 subjects in the State List (List II), such as public health and 

sanitation, agriculture, water supplies, irrigation and drainage and fisheries. 53 

. Parliament has residual power to legislate on subjects not covered by the three Lists54
• 

When a central law conflicts with a state law on a concurrent subject, the former 

prevails. A state law passed subsequent to the central law will prevail, however, if it 

has received Presidential Assent under Article 254. 

8.1.}.10-The Forty-Second Amendment Act, 1976 

Environmental protection and improvement were explicitly incorporated into the 

Constitution by the Constitution (Forty-Second Amendment) Act of 1976. Article 48A 

52 M.C. Mehta v Kamal Nath (Span Motel Case) I 997 (I) SCC 388 
53 Under the Concurrent List (List III), both parliament and the State Legislatures have overlapping 
and shared jurisdiction over 52 subject areas including forests the protection of wildlife, mines and 
mineral development not covered in the Union List, population control and family planning, minor 
ports and factories. · 
54 Article 248 
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was added to the directive principles of state policy. It declares: The State shall 

endeavor to protect and improve the environment and to safeguard the forests and wild 

life of the country.' Article 51A(g) in a new chapter entitled 'Fundamental Duties', 

imposes a similar responsibility on very citizen 'to protect and improve the natural 

environment including forests, lakes, revivers and wild life, and to have compassion . 

for living creatures. . .. ' Although the language in the two articles differs, the 

forereaches appear to relate to form rather than to substance. Together, the provisions 

highlight the national consensus on the importance of environmental protection and 

improvement and lay the foundation for jurisprudence of environmental protection 55
. 

There was considerable debate in Parliament over the wording of draft Article 48A. In 

the Lok Sabha several amendments were moved. One of them required the state to 

'conserve and develop the water, soil and other natural resources'; while another 

proposed to ensure that the state's efforts to protect and improve the environment 

would not harm tribal forest dwellers. None of these amendments were accepted by 

the government, which took the position that the broad terms of a directive principle 

need not contain details 56
• 

In MC. Mehta v. Union of India57 it was held that the Forty-second Constitutional 

Amendment inserted Article 48-A inserted. in the Constitution in Part IV stipulating 

that the State shall endeavour to protect and improve the environment and to safeguard 

the forest and wildlife of the country. Article 51-A, inter alia, provides that it shall be 

the duty of every citizen of India to protect and improve the natural environment 

including forest, lakes, rivers and wildlife and to have compassion for living creatures. 

Article 47, which provides that it shall be the duty of the State to raise the level of 

55 M.C. Mehta v State ofOrissa AIR 1992 ORI 225,227 
56 The Lok Sabha is the House of the People (Lower House of Parliament). Lok Sabha Debates, 
Eighteenth Session, Fifth Series, Vol. LXV, No.5, Oct. 29, 1996, columns 94-116. The Constitution 
(Forty-Forth Amendment) Bill of 1976 after became the Constitution (Forty-Second Amendment) 
Act of1976 ' 
57 (2004) 12 sec 118, at page 166 

139 



nutrition and the standard of living and to improve public health, is also relevant in 

this connection. 58 

8.1.1.11-Articles 32 And 226 

The Supreme Court's jurisdiction under Article 32 is more limited than the jurisdiction 

of the High Courts under Article 226. Article 32 guarantees the right to seek the 

Supreme Court's enforcement of fundamental rights. Moreover, Article 32 is itself a 

fundamental right and, therefore, cannot be abridged by legislation; an indispensable 

condition for invoking the Supreme Court's jurisdiction under Article 32 is the 

violation of a fundamental right conferred in Part III of the Constitution. Thus, an 

illegal government action that does not infringe a fundamental right cannot be 

challenged in writ proceedings under Article 32. In contrast, the writ jurisdiction of 

High Courts under Article 226 may be invoked not only for the enforcement of a 

fundamental right but for 'any other purpose' as well. Ordinary legal rights may also 

be asserted through a write potion in High Court. For instance, although the freedom 

of trade, commerce and intercourse embodied in Article 301 is not a fundamental right 

and, therefore, cannot be enforce in a petition under Article 3259
, such a right may be 

enforce in a High Court under Article 226. Invoking the High Court writ jurisdiction is 

the most popular method to obtain judicial review of administrative action. Article 226 

is curtailed but legislation, since it is a constitutional provision. 

Thus, the Supreme Court and the High Courts have concurrent jurisdictions for the 

enforcements of fundamental rights. A person complaining of infringement of 

fundamental rights may seek redress in either forum. As noted earlier, if the High 

Court is approached first, and the petition for relief is dismissed on its merits, the 

principle of res judicata will preclude a further petition to the Supreme Court under 

Article 32. The petitioner may, however, appeal to the Supreme Court under Article 

133 or obtain special leave to appeal under Article 136. 

58 The most vital necessities, namely, air, water and soil, having regard to right to life under Article 
21 cannot be permitted to be misused and polluted so as to reduce the quality oflife of others. Having 
regard to the right of the community at large it is permissible to encourage the participation of amicus 
curiae, the appointment of experts and the appointments of Monitory Committees. See also Animal 
and Environment Legal Defence Fund v. Union oflndia (1997) 3 SCC 549, at page 550 
59 Ram Chandra Palai v State of Orissa AIR 1956 SC 298, 305 · 
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8.2-Policies 



8.2.1-FIVE-YEAR PLANS AND ENVIRONMENTAL POLICIES 

Five-year plan could be recognised as the first step to conserve natural resources. India's 

development objectives reflected in our planning process has consistently emphasised the 

necessity of promoting policies and programmes for economic growth and social welfare. 

Consequently alleviation of poverty and development of the country's economic and social 

infrastructure has been emphasised andre-emphasised in the country's succeeding Five Year 

Plans. Investment resources were targetted to ensure realisation of these concerns. 

Environmental issues, which have been for a long time part of Indian thought and social 

processes are reflected in the Constitution of the Republic of India, adopted in 1950.1 The 

Directive Principles of State policy, an integral and significant element of our democratic 

order, contain provisions, which reflect the commitment of the State to protect the 

environment with regard to forests and wildlife.2 The foundations of the present day 

organisational framework for environmental programmes in India go back to the 1970s with 

the establishment of the National Committee of Environmental Planning and Coordination 

by Smt. 

Indira Gandhi, former Prime Minister almost immediately after the historic Stockholm 

Conference on Environment held in 1972. The Committee was gradually to evolve into a 

Department of Environment in 1980 and five years later to a full-fledged Ministry of 

Environment and Forests (MOEF) of the Government of India (GOI).3 India too, following 

the footsteps of other developed countries, set up a separate Ministry of Environment and 

Forests in the early nineties which is engaged in the task of managing country's environment 

by focusing on the development of important administrative tools and techniques, impact 

assessment, research and collection and dissemination of environmental information. 

However, environment being a multi-disciplinary subject involving complex subject like 

1 http://mospi.nic.in/compenv2000 _ ch2.htm 
2 The Directive Principles of State Policy enjoin upon the citizens oflndia, the special responsibility to protect 
and improve the environment. The roots of the growing trend towards popular participation in our 
conservation and natural resource development programme lie in this constitutional requirement. 
3 The State Governments also followed this example by establishing their own Departments of Environment 
to address the rapidly increasing policy initiatives and programmes in the environment and forests sectors. 
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Bio-diversity, Atmosphere, Water, Land and Soil and Human Settlements, it seemed difficult 

to collect, analyse and study relationships among them. 4 

Ninth Five-Year Plan 1997-20025 

Programmes to be implemented during the plan include popularisation of Science, Rational 

Management of land and Water Resources, promotion and development of suitable 

technologies for SC/ST and other weaker sections, creation of facility for Environmental 

research, management of Mineral resources, creation of facilities for Non-convential sources 

of energy, science and Technology for women for self employment, poverty alleviation and 

improvement in rural economy, disaster management etc. In the people centre approach to 

development the State Government believes that information technology initiatives should 

focus on creative and environment for dissemination of information to every citizen 

pertaining to his own welfare needs and opportunities for individual and social development 

and for effective delivery of citizen services. 

lOth Plan 2002-2007 and Annual Plan 2002-20036 

The State Government have recently constituted separate Department for Biodiversity and 

Biotechnology with the intention to focus attention on sustainable use of the State's rich and 

diverse bio-resources and promote the use of application in biotechnology for deriving 

benefits in a wise range of sectors such as forestry, environment, agriculture, animal 

husbandry, fisheries, human health etc. 

lOth Five-Year Plan 2002-2007 and Annual Plan 2002-20077 

Consciousness towards the environment has increased considerably during the last two 

decades, largely on account of the realization of the damage caused to environment by 

various human actions.8 

4 It therefore, became necessary to develop an efficient statistical system on environment that could meet the 
growing demand of various governmental agencies, environmentalists and general public for data on various 
aspects of environment. 
5 http://www.mp.nic.in/annualplan/archive/2002-03/chapter ll.htm 
6 Ibid. 
7 Ibid. 
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The Environmental Planning and Coordination Organisation (EPCO) established by the 

Housing and Environment Department of the Government of Madhya Pradesh in 1981, 

was one such initiative. Over the years, EPCO has steadily grown to become the State's 

premier organisation for environment related matters. It has worked closely with the 

State Government on vanous projects; yet it has established its own identity as an 

autonomous organisation. It is a think-tank for environm~ntal matters, but is also project 

oriented. 

The Planning Commission in its approach paper to Tenth Plan has stressed the need on 

improvement of environment. 9 It may just be transfer of resources from the poor to the 

rich because poor depends upon nature for their daily survival and for them "Gross 

Nature Product" is more important than the "Gross National Product" Pollution in our air, 

soil degradation, deforestation, desertification, shrinking wetlands, inadequate public 

health and sanitation, indoor pollution in rural areas growing water scarcity, falling 

ground water tables, minimum flow in rivers and over extraction of water for irrigation 

purposes are some of the environmental problems that need an urgent attention before 

any poverty alleviation programme can meet success. Therefore in the ultimate analysis 

environmental management and economic development are mutually supportive aspects 

of the same Agenda. 

Women will be involved and their perspectives reflected in the policies and programmes 

for environment, conservation and restoration. Consideripg the impact of environmental 

factors on their livelihoods, women's participation will be ensured in the conservation of 

the environment and control of environmental degradation. The vast majority of rural 

women still depend on the locally available noR-commercial sources of energy such as 

8 Madhya Pradesh is one of the few states in the country which recognised early the imperative need for 
environmental conservation and management. A separate Department of Environment was created in 1973, 
with the aim to identify various problems and to co-ordinate development activities in such a manner that the 
ecological balance is restored and maintained. 
9 It has been emphasised, that, there is enough emperical evidence to establish that environmental 
conservation must go hand in hand with economic development, because any eco. dev. which destroy the 
environment will create more poverty, unemployment and diseases and thus can't be called even economic 
development. 
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animal dung, crop waste and fuel wood. In order to ensure the efficient use of these 

energy resources in an environmental friendly manner, the Policy will aim at promoting 

the programmes of non-conventional energy. resources. Women will be involved in 

spreading the use of solar energy, biogas, smokeless chulahs and other rural application 

so as to have a visible impact of these measures in influencing eco system and in 

changing the life styles of rural women.Io 

The rapid growth of Delhi has resulted m significant mcrease m environmental 

pollution. The situation is causing serious concern as has been expressed in parliament, 

in Delhi assembly and by citizens of Delhi. Highly urbanized set up of Delhi with rapid 

pace of development need priority treatment of Delhi in terms of Environment 

management. II Govt. of Delhi has stressed for steps taken for checking pollution and 

improving the environment. Department of Environment, Govt. of Delhi is taking 

effective and coordinated measures for controlling pollution with limited facilities. I2 

10 http://wcd.nic.in/empwomen.htm 
11 http:/ /72.14.203.1 04/search?q=cache:Isn3rT AzlNMJ :delhiplanning.nic.in/Write-up/2005-
06Nolume%25201/Science%2520Technology%2520and%2520Environment-final%2520CH-
9 .doc+environmental+policy+and+five+year+plan&hl=en&gl=in&ct=clnk&cd= I 1 &client=firefox-a 
12 The overall workload of this department has increased manifolds during last few years particularly for 
implementation of various environmental Acts and Rules, implementation of policies on behalf of Govt. of 
Delhi for improvement of environment and control of pollution on the basis of National environmental 
policies of Govt. of India. In addition, to function as a nodal Department for interaction and co-ordination 
with other Departments on environmental issues. · 
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8.2.2-POLICY DOCUMENT 1992 

The National· Conservation Strategy and Policy Statement on Environment and 

Development 1992 

The National Conservation Strategy and Policy Statement on Environment and Development 

has been prepared and adopted by the Central Government in June, 1992 after extensive 

consultations at various levels of the Central and State Governments, universities, academic 

institutions, non-governmental organizations and informed individuals. 1 The preamble of the 

policy statement highlighting the nexus between development and environment says: 

"The survival and well-being of a nation depend on sustainable development. It is a process 

of social and economic betterment that satisfies the needs and values of all interest group 

without foreclosing future options. 2 It is expression of our commitment for reorienting 

policies and action in unison with the environmental perspective." 

After reviewing the nature and dimensions of environmental problems, the policy statement 

stresses for reorientation of the developmental process and the need for devising a 

conservation strategy.3 Development requires the use and modification of nature resources: 

conservation ensures the sustainability of development for the present and in future. The 

conservation strategy is to serve as a management guide for integrating environmental 

concerns with development imperatives4
." 

The main objective of the strategy and policy statement "'is to reinforce our traditional ethos 

and to build up a conservation society living in harmony with Nature and making frugal and 

1 Sustainable development is the key phrase in the agenda for action and the preamble. 
2 To this end we must ensure that the demand on the environment from which we derive our sustenance, does 
not exceed its carrying capacity for the present as well as future generations .... the national conservation 
strategy and policy statement on Environment and Development are in response to the need for laying down 
the guidelines that will help to weave environmental considerations into the fabric of our national life and our 
development process. 
3 It states, we can meet the challenges only by redirecting the thrust of our developmental process so that 
making judicious and sustainable use of our natural resources fulfills the basic needs of our people. 
Conservation, which covers a wide range of concerns and activities, is the key element of the policy for 
sustainable development. Framing a conservation strategy is therefore, an imperative step. 
4 The National Conservation Strategy and Policy Statement on Environment and Development, Ministry of 
Environment And Forests, Govt. oflndia (1992), Para 4 
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efficient use ofres~urces guided by the best available scientific knowledge5
." To achieve the 

objective an agenda for action is provided for in the policy statement, which includes the 

following: 

a) to ensure sustainable and equitable use of resources for meeting the basic needs of 

the present and future generations without causing damage to the environment. 

b) to· prevent and control future deterioration of our life support systems. 

c) to take steps for restoration of ecologically degraded areas and for environmental 

improvement in our rural and urban settlements:6 

d) To protect the scenic landscapes, areas of geomorphological significance, unique 

and representatives biomass and ecosystem and wildlife habitats, heritage 

site/structures and areas of cultural heritage importance7
• 

The instruments for action are set in the agenda for achieving proposed actions. They include 

the following: 

5 Ibid. 

a) Environmental impact assessment of all development projects right from the 

planning stage and integrating it with their cost-benefit considerations. 

b) Compulsory prior environmental clearance of all projects above a certain size 

and proposed to be contracted in ecologically sensitive areas. 

c) Incorporation in policies, planning; site selection, choice of technology and 

implementation of development projects like agriculture, water resource 

development, industry, mineral extraction and processing, energy, forestry, 

transport, and human settlements, of environmental safeguards and protection 

measures,8 

6To ensure that development projects are correctly cited with least adverse environmental consequences. 
Conservation and protection of coastal areas and marine eco-systems. 
7 Ibid. 
8 To encourage research development and adoption of environmentally compatible technologies, and to 
promote application of the modern tool of science and technology for conservation, bridging of large gaps in 
supply and demand as well as control and monitoring of natural resources, To encourage public participation 
in environmental improvement programmers and for integrating the environmental concerns in planning and 
implementation of development programmers. To create environmental consciousness through education and 
mass programmes. To aim at moderation of process of demand unleashed by the development process itself 
by taking measures to recycle waste materials and natural resources, conserve energy, conserve use of natural 
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d) To develop appropriate organizational structures and a pool of professional 

manpower to serve as the cadre for environmental management service, and 

e) To effectively implement the various environmental laws and regulations for 

environmental protection through creation of strengthening of requisite 

enforcement machinerl. 

The policy statement points out the strategies for actions in different fields, the 

initiative taken under them are expected to resolve the conflicts which often arise between 

the environmental concerns and development pursuits. The strategies pertain to population 

control and conservation of Natural Resources (Land and Water, atmosphere, bio-diversity, 

biomass). Under the conservation of natural resources, the strategies for sustainable use of 

land include: classification, zoning and apportionment of land for different uses based on 

assessment of their capabilities and environmental considerations: enactment of laws to 

protect the soil from erosion, pollution and degradation: measures to ensure equitable assess 

to sustainable use of land and water resources: micro-level planning to develop appropriate 

methodology and implementation of action plan through public participation at village level 

in land use planning and afforestation programme: country-wide campaign to minimise soil 

and run off losses by soil conservation techniques: restoration and reclamation of degraded 

areas such as weed infested and mined areas, grazing lands etc.: 10 control and abatement of 

pollution of water bodies form municipal and industrial wastes; classification, of zoning and 

regulations for maintaining the quality of water bodies to protect and enhance their 

capabilities to support vigorous designated uses and adoption of low cost sanitation 

technology for prevention of pollution of water courses 11
• 

resources in industrial products by measures like wood substitution and generally try to reach moderations in 
life styles consistent with sustainability and human dignity. 
9 Ibid. 
10 Prevention of wind erosion in desert areas by conservation and- afforestation programmes: development of 
suitable agro-silvipastoral techniques with special emphases on hilly areas and in arid and semi-arid zones; 
building up a network of permanent assessment and monitoring of soil and water agencies; measures for 
water conservation, recycling and optimal conjunctive use of surface and ground water for specific uses; 
legislative measures to check over exploitation of waters; conservation of wet land for ensuring sustainable 
ecological and economic benefits; encouragement to and improvement in traditional rain water harvesting and 
storage methods; string~nt measures to prevent and control of land pollution through discharge of solid 
wastes, effluents, etc. in and water course; 
11 Ibid Para 5.1 
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8.2.3-NATIONAL ENVIRONMENT POLICY 2004 

After 1992 policy the present policy also deals with wide range of provisions speaking for 

conservation of natural resources. A diverse developing society such as ours provides 

numerous challenges in the economic, social, political, cultural, and environmental arenas. 

All of these coalesce in the dominant imperative of alleviation of mass poverty, reckoned in 

the multiple dimensions of livelihood security, health care, education, emp9werment of the 

disadvantaged, and elimination of gender disparities. 1 As our development challenges have 

evolved, and our understanding of the centrality of environmental concerns in development 

has sharpened, there is also a need to review the earlier objectives, policy instruments, and 

strategies.2 

The National Environment Policy (NEP, 2004) is a response to our national commitment to a 

clean environment, mandated in the Constitution in Articles 48 A and 51 A (g), strengthened 

by judicial interpretation of Article 21. It is recognised that maintaining a healthy 

environment is not the state's responsibility alone, but also that of every citizen. A spirit of 

partnership should thus be realized throughout the spectrum of environmental management 

in the country. While the state must galvanise its efforts, there should also be recognition by 

each individual - natural or institutional, of its responsibility towards maintaining and 

enhancing the quality of the environment. The NEP, 2004 is also intended to be a statement 

oflndia's commitment to making a positive contribution to international efforts.3 

1 The present national policies for environmental management are contained in the National Forest Policy, 
1988, the National Conservation Strategy and Policy Statement on Environment and Development, 1992; and 
a Policy Statement on Abatement of Pollution, 1992. Some sector policies such as the National Water Policy, 
2002, have also contributed towards environmental management. 
2 This dynamic requires an evolving and flexible policy framework with a built in system for monitoring and 
review, and where necessary, revision. Sustainable development concerns in the sense of enhancement of 
human well-being, broadly conceived, 2 are a recurring theme in India's development philosophy. For this to 
occur there is a need for balance and harmony between economic, social and environmental needs of the 
country.3 India also plays an important role in several significant international initiatives concerned with the 
environment. It is a party to the key multilateral agreements, and recognises the interdependencies among, 
and transboundary character of, several environmental problems .. 
3 The NEP, 2004 has been motivated by the above considerations and is intended to mainstream 
environmental concern~ in all development activities. It briefly describes the key environmental challenges 
currently and prospectively facing the country, the objectives of environment policy, normative principles 
underlying policy action, strategic themes for intervention, broad indications of the legislative and 
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Key Environmental Challenges: Causes and Impacts 

The key environmental challenges that the country faces relate to the nexus of environmental 

degradation with poverty in its many dimensions, and economic growth. The proximate 

drivers of environmental degradation are population growth, technology and consumption 

choices, and poverty, leading to changes in relations between people and ecosystems, and 

development activities such as intensive agriculture, polluting industry, and unplanned 

urbanisation.4 Poverty itself can accentuate environmental degradation, given that 

institutional6 failures persist. 5 If impacts on the environmental resource base are neglected, 

an incorrect picture is obtained from conventional monetary estimates of national income. 6 

The Objectives of NEP 2004: 

The principal objectives of this policy are enumerated below. These objectives relate to 

current perceptions of key environmental challenges. 

They may, accordingly, evolve over time: 

i. Conservation of Critical Environmental Resources: 

ii. Intra-generational Equity: Livelihood Security for the Poor: 

institutional development needed to accomplish the strategic themes, and mechanisms for implementation and 
review. It has been prepared through a process of extensive consultation with experts, as well as diverse 
stakeholders, and this process is also documented. 
4 Environmental degradation is a major causal factor in enhancing and perpetuating poverty, particularly 
among the rural poor, when such degradation impacts soil fertility, quantity and quality of freshwater, air 
quality, forests, and fisheries. The dependence of the rural poor, in particular, tribal societies on their natural 
resources, especially biodiversity, is self-evident. The poor are particularly vulnerable to loss of resilience in 
ecosystems .4 Large reductions in resilience may mean that the ecosystems, on which livelihoods are based, 
break down, causing distress. The loss of the environmental resource base can result in certain groups of 
people being made destitute, even if overall, the economy shows strong growth. Further, urban environmental 
degradation, through lack of (or inappropriate) waste treatment and sanitation, industry and transport related 
pollution, adversely impacts air, water, and soil quality, and differentially impacts the health of the urban 
poor. This, in tum, affects their capability to seek and retain employment, attend school, and enhances gender 
inequalities5, all ofwhich perpetuate poverty. 
5 For the poor, several environmental resources are complementary in production and consumption to other 
commodities (e.g. water in relation to agricultural production, fuel-wood in relation to consumption of food), 
while a number of environmental resources are a source of income or food (e.g. fisheries, non-timber forest 
produce). -

On the other hand, economic growth permits improvement in environmental quality by making available the 
necessary resources for environmental investments and generating societal pressures for improved 
environmental behaviour and institutional and policy change. 
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iii. Inter-generational Equity: 

iv. Integration of Environmental Concerns in Economic and Social Development: 

v. Efficiency in Environmental Resource Use: 

vi. Environmental Governance: 

vii. Enhancement of Resources for Environmental Conservation: 

Principles: 

The above objectives are to be realized through various strategic interventions by different 

public authorities at Central, State, and Local Government levels. They would also be the 

basis of partnerships between public agencies, local communities, and various economic 

actors. However, these strategic interventions, besides legislation and the evolution of legal 

doctrines for realization of the objectives, need to be premised on a core set of 

unambiguously stated principles. The following principles, accordingly, would guide the 

activities of different actors in relation to this policy. Each of these principles has an 

established genealogy in policy pronouncements, jurisprudence, international environmental 

law, or international State practice: 

i. Human beings are at the Centre of Sustainable Development Concerns: 

ii. The Right to Development: 

iv. The Precautionary Approach: 

v. Economic Efficiency: 

"Polluter Pays": 

vi. Cost Minimization: 

vii. Equity: 

viii. Legal Liability: 

ix. Public Trust Doctrine: 

x. Decentralisation: 

xi. Integration: 
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xii. Environmental Standard Setting: 7 

xiii. Preventive Action: 

xiv. Environmental Offsetting: 

Land Degradation: 

The degradation of land, through soil erosion, alkali-salinization, water logging, pollution, 

and reduction in organic matter content has several proximate and underlying causes. 8 

Forests 

Forests provide a multiplicity of environmental services. Foremost among these is the 

recharging of mountain aquifers, which _sustain our rivers. They yield timber, fuel-wood, and 

other forest produce, and possess immense potential for economic benefits, in particular for 

local communities, from sustainable eco-tourism.9 Such disempowerment has led to the 

forests becoming open access in nature, leading to their gradual degradation in a classic 

manifestation of the "Tragedy of the Commons ", besides leading to perennial conflict 

between the tribals and the Forest Department, and constituting a major denial ofjustice. 10 

7 Setting environmental standards would involve several considerations, i.e. risks to human health, risks to 
other environmental entities, technical feasibility, costs of compliance, and strategic considerations. 
8 The proximate causes include loss of forest and tree cover (leading to erosion by surface water run-off and 
winds), excessive use of irrigation (in many cases without proper drainage, leading to leaching of sodium and 
potassium salts), improper use of agricultural chemicals (leading to accumulation of toxic chemicals in the 
soil), diversion of animal wastes for domestic fuel (leading to reduction in soil nitrogen and organic matter), 
and disposal of industrial and domestic wastes on productive land. These in tum, are driven by implicit and 
explicit subsidies for water, power, fertilizer and pesticides, and absence of conducive policies and regulatory 
systems to enhance people's incentives for afforestation and forest conservation. 
9 On the other hand, in recent decades, there has been significant loss of forest cover, although there are now 
tangible signs of reversal of this trend. The principal direct cause of forest loss has been the conversion of 
forests for agriculture, settlements,' infrastructure, and industry. In addition, commercial extraction of fuel
wood, illegal felling, and grazing of cattle, has degraded forests. These causes, however, have their origins in 
the fact that the environmental values provided by forests are not realized as direct financial benefits by 
various parties, at least to the extent of exceeding the monetary incomes from alternative uses, including those 
arising from illegal use. 
10 It is possible that some site-specific non-forest activities may yield overall societal benefits significantly 
exceeding that from the environmental services provided by the particular tract of forest. However, large scale 
forest loss would lead to catastrophic, permanent change in the country's ecology, leading to major stress on 
water resources and soil erosion, with consequent loss of agricultural productivity, industrial potential, living 
conditions, and the onset of natural disasters including drought and floods. In any event, the environmental 
values of converted forests must be restored, as nearly as may be feasible, to the same publics. 
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Freshwater Resources: 

India's freshwater resources comprise the single most important class of natural endowments 

enabling its economy and its human settlement patterns. The freshwater resources comprise 

the river systems, groundwater, and wetlands. Each of these has a unique role, and 

characteristic linkages to other environmental entities. 

(i) River Systems: 

They are also subject to significant net water withdrawals along their course, due to 

agricultural, industrial, and municipal use; as well as pollution from human and animal 

waste, agricultural run-offs, and industrial effluents. 11 The result is excessive cultivation of 

water intensive crops near the headworks, which is otherwise inefficient, water logging, and 

alkali-Stalinization of soil. 12 

(ii) Groundwater: 

Groundwater is present m underground aquifers in many parts of the country. The 

boundaries of groundwater aquifers do not generally correspond to the spatial jurisdiction of 

any local public authorities or private holdings, nor are they easily discemable, nor can 

withdrawals be easily moriitored, leading to the unavoidable situation of groundwater being 

an open access resource. 13 Given the fact that groundwater is an open access resource, the 

11 Although the rivers possess significant natural capacity to assimilate and render harmless many pollutants, 
the existing pollution inflows in most cases substantially exceed such natural capacities. This fact, together 
with progressive reductions in stream flows, ensures that the river water quality in the vast majority of cases 
declines as one goes downstream. The results include loss of aquatic flora and fauna, leading to loss of 
livelihoods for river fisher folk, significant impacts on human health from polluted water, loss of habitat for 
many bird species, and loss of inland navigation potential. Apart from these, India's rivers are inextricably 
linked with the history and religious beliefs of its peoples, and the degradation of important river systems 
accordingly offends their spiritual, aesthetic, and cultural sensibilities. 
12 The irrigation tariffs also do not yield resources for proper maintenance of irrigation systems, leading to 
loss in their potential; in particular, resources are generally not available for lining irrigation canals to prevent 
seepage loss. These factors result in reduced flows in the rivers. Pollution loads are similarly linked to pricing 
folicies leading to inefficient use of agricultural chemicals, and municipal and industrial water use. 

3 The water table has been falling rapidly in many areas of the country in recent decades. This is largely due 
to withdrawal for agricultural, industrial, and urban use, in excess of annual recharge. In urban areas, apart 
from withdrawals for domestic and industrial use, housing and infrastructure such as roads, prevent sufficient 
recharge. In addition, some pollution of groundwater occurs due to leaching of stored hazardous waste and 
use of agricultural chemicals, in particular, pesticides. Contamination of groundwater is also due to geogenic 
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user then "rationally" (i.e. in terms of his individual perspective), extracts groundwater until 

the marginal value to him equals his now very low marginal cost of extraction. 14 

(ii) Wetlands: 

Wetlands also provide freshwater for agricultural and domestic use, help groundwater 

recharge, and provide livelihoods to fisher-folk. They may also comprise an important 

resource for sustainable· tourism and recreation. 15 On the other hand, the reduction in 

economic value of their environmental set:Vices due to pollution, as well as the health costs 

of the pollution itself, are not taken into account while using them as a waste dump. 16 

Pollution Abatement: 

Pollution is the inevitable generation of waste streams from the production and consumption 
\ 

of anything. Pollution directly impacts the quality of the receiving medium, i.e. air, water, 

soil, or electromagnetic spectrum, and when this impaired medium acts upon a receptor, say, 

a living being, also impacts the receptor. 

(i) Air Pollution: 

The direct causes . of air pollution are emissions from the use of fossil energy, and other 

industrial processes, and some consumption activities. The deeper causes arise in a 

multiplicity of policy, and institutional, including regulatory shortcomings, in particular, 

inefficie~t pricing of fossil fuel based energy. 17 

causes, such as leaching of arsenic from natural deposits. Since groundwater is frequently a source of drinking 
water, its pollution leads to serious health impacts. · 
14 The result is inefficient withdrawals of groundwater by all users, leading to the situation of falling water 
tables. Support prices for several water intensive crops with implicit price subsidies aggravate this outcome 
by strengthening incentives to take up these crops rather than less water intensive ones. Falling water tables 
have several perverse social impacts, apart from the likelihood of mining of deep aquifers, "the drinking 
water source of last resort". The capital costs of pump sets and bore wells for groundwater extraction when 
water tables are very deep may be relatively high, with no assurance that water would actually be found. In 
such a situation, a user who may be a marginal farmer able to borrow the money only at usurious rates of 
interest, may, in case water is not found, find it impossible to repay his debts. This may lead to destitution, or 
worse. Even if the impacts were not so dire, there would be excessive use of electricity and diesel. 
15 They may be employed as an alternative to power, technology, and capital intensive municipal sewage 
plants; however, if used for this purpose without proper reckoning of their assimilative capacity, or for 
dumping of solid and hazardous waste, they may become severely polluted, leading to adverse health impacts. 
The inadvertent introduction of some alien species of flora in wetlands has also degraded their ecology. 
16 There also does not yet exist a formal system of wetland regulation outside the international commitments 
made in respect ofRams~r sites. -
17Indoor air pollution, a special case, arises from the low societal status of women, leading to continued use of 
polluting, inefficient biomass stoves, besides pricing policies for agricultural chemicals which lead to 
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(ii) Water Pollution: 

. The direct and indirect causes of polhition of surface (river, _wetlands) water sources, 

groundwater, and coastal areas have been discussed above. 

(iii) Soil Pollution: 

Similarly, the immediate and deeper causes of soil pollution have been considered above. 

The following are elements of an action plan: 

Develop and implement viable models of public-private partnerships for setting. up and 

operating secure landfills and incinerators for toxic and hazardous waste, both industrial and 

biomedical, on payment by users, taking the concerns of local communities into account. The 

concerned local communities and State Governments must have clear entitlements to 

specified benefits from hosting such sites, if access is given to non-local users. 

Climate Change: 

While climate change IS a global environmental issue, different countries bear different 

levels of responsibility for increase in atmospheric GHGs concentrations. Further, the 

adverse impacts of climate change will fall disproportionately on those who have the least 

responsibility for causing the problem, in particular, developing countries, including India. 18 

On the other hand, India's policies for sustainable development, by way of promotion of 

energy efficiency, renewable energy, fuels mix, energy pricing, pollution abatement, 

Afforestation, mass transport, besides differentially to manufacturing, results in a relatively 

GHGs benign growth path. 19 

substitution of biomass based fert.i(izer by chemicals, the biomass then being used inefficiently as fuel. These 
deeper causes need to be addressed through policies and programmes for redressing_ women's status, and 
dialogue aimed at consideration of the environmental impacts of pricing policies for agricultural chemicals. 

18 India's GHG emissions at 1994 level were 1228 million ton (Mt) C02 equivalent (India's initial National 
Communication to UNFCCC 2004), which is below 3% of global GHG emissions. In per-capita terms, it is 23 
per cent of the global average, and 4 per cent of USA, 8 per cent of Germany, 9 per cent of UK and 10 per 
cent of Japan per capita emissions in. 1994. In terms of the GHG intensity of the economy, in Purchasing 
Power Parity terms, India emitted a little above 0.4 tones C02 equivalent per I 000 US dollars in 2002, which 
is lower than those of the USA and the global average. In terms of primary energy use, India's share of 
renewable energy (being a non - GHG emitting energy forin) at 36 per cent is far higher than indu~trialized 
countries can hope to reach in many decades. · · · 
19 Anthropogenic climate change, significant responsibility for which clearly does not lie with India or other 
developing countries, may, on the other hand, have severe adverse impacts on India's precipitation patterns, 
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Environmental Awareness, Education, and Information: 

Awareness relates to the general public, as well as specific sections, e.g. the youth, urban 

dwellers, industrial and construction workers, municipal and other public employees, etc. 

Awareness involves not .only internalization of environmentally responsible behaviour, but 

also enhanced understanding of the impacts of irresponsible actions, including to public 

health, living conditions, and livelihood prospects.20 

The reality behind the 2004 policy is that the provisions are good enough to control pollution 

. and have given the mechanism to combat with all the odds but the experiment remains with 

the task that the enforcement of the policy will give the real challenge. Fact to be considered 

that the sayings of the policy can come forward to abate pollution and conserve natural 

resources. A number of Legislations have been discussed in the next part of this research 

work showing the relevant provisions for conservation and also the lacunae to overcome. 

ecosystems, agricultural potential, forests, water resources, coastal and marine resources, besides increase in 
range of several disease vectors. Large-scale resources would clearly be required for adaptation measures for 
climate change impacts, if catastrophic human misery were to be avoided. 
20Environmental education is the principal means of enhancing such awareness, both among the public at 
large, and among focused groups. Such education may be formal, or informal, or a combination of both. It 
may rely on educational institutions at different levels; the print, electronic, or live media; and various other 
formal and informal settings. Access to environmental· information is the principal means by which 
environmentally conse.ious stakeholders may evaluate compliance by the concerned parties with 
environmental standards, legal requirements, and covenants. 
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8.3-Legislations 



8.3.1-THE INDIAN FOREST ACT, 1927 

The definition of forest as· mentioned in the Forest Conservation Act was of a forest as 

defined in the Indian Forest Act 1927. In 1996, however, the Supreme Court enlarged the 

definition of forest to cover even those areas, which were notified as village forests on 

revenue land. This gave immense power to the officers in Paryavaran Bhavan such that 

anyone who wanted to set up an industry, take up mining leases or projects of irrigation, 

· road, power involving even a fraction of an acre had to use all their resources to get a 

clearance from the Paryavaran Bhavan in New Delhi 1• 

In 1995, T.N Godavarman filed public interest litigation on the issue of depletion of forest 

areas. They managed a directive from the Supreme Court that the Collector should not write 

the confidential report (CR) of the divisional forest officer (DFO), nor should any officer of 

the Indian Administrative Service (lAS) write the confidential report of officers of the Indian 

Forest Services. The Godavarman case still continues in the Supreme Court2
• But after the 

restrictions imposed on forestry practices by the Supreme Court, the misery of the people 

living in forest villages deepened and most families suffered from malnutrition3
. 

B.D. Sharma, a retired lAS officer of the Madhya Pradesh cadre, has been raising issues 

concerning tribals ever since he was Collector Bastar and is closely identified with the plight 

of tribals in India.4 Sharma was able to influence Pumo Sangma who was then Speaker of 

the Lok Sabha to have the recommendations of the Bhuria Committee report incorporated in 

1 http://www.india-seminar.comf2005/552/552%20digvijaya%20singh.htm 
2 But through different orders the Supreme Court has set up an empowered committee to look into each case 
of conversion of forest land for non-forest use and report to it. This, in literal terms, implies that the Supreme 
Court has assumed the management of forests. 
3 Although the Supreme Court empowered committee has recommended the conversion afforest villages into 
revenue villages, unfortunately this is being done on a case-to-case basis through a lengthy and tedious 
procedure. Clearly it will take a long time for all forest villages in the country to be converted into revenue 
villages. 
4 Through the Bharat Jan Andolan he managed to influence the government to set up a committee to look into 
tribal issues. Subsequently, a committee under Dilip Singh Bhuria, a former Member of Parliament, was set 
up to extend the provisions of part IX of the Constitution concerning Panchayat to the scheduled areas. 
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a constitution amendment, which was known as the Panchayat Extension to the Scheduled 

Areas Act 19965
• 

The Scheduled Tribe (Recognition of Forest Rights) Bill2005, is a honest attempt to give the 

rights to. forest dwelling scheduled tribes, but the safety valves incorporated in the bill may 
' . 

well negate the very intent of the government. 6 Consequently any government that is not 

sensitive to the cause of the tribals can veto any proposal of the gram sabha7
• Although a 

majority of forest dwellers belong to the scheduled tribes, there are a large number of 

scheduled caste (SC) and other backward castes (OBCs) whose economic condition is no 

different from the STs, and their rights cannot be ignored. 8 The forest should not be seen 

merely as a source of revenue for the state but as a source of livelihood for the forest 

dwellers9
. Post-1980 encroachments too can be tak~n up by the state governments through 

formulating a scheme in which encroachers are assured livelihood with food security. in 

protecting the forest and making them owners of the timber and non-timber forest produce.Io 

Despite the Forest Conservation Act, no state could check the depletion neither of forest area 

nor save the dwindling wildlife because it is not humanly possible. II The satellite images 

have shown an increasing trend of forest cover in most states Iz. An estimate of the total 

revenue from timber and non-timber forest produce of all states in the country would be less 

than Rs 3 000 crore 13
. 

5 (PESA) 
6 As per the draft bill, every decision of the gram sabha will go for ratification to a sub-divisional committee 
and a district committee. 
7 (Section 6) 
8 It will not be able to look after the interest of the tribals effectively until and unless we involve the other 
forest dwellers also. 
9 See supra I. 
10 They can be given employment in water harvesting schemes or digging a pond/dug well, and permitted 
inter-cropping between the rows of tree plantation. 
11 It was only once the community was empowered and involved through participatory management afforests 
in the nineties that the decline has been arrested. 
12 In my opinion, instead of introducing legislation, either in the form of forest conservation and wildlife 
preservation acts or in the form of a tribal bill, it would be more fruitful to draft a new Indian Forest Act 
which would give rights of forest to the forest dwellers and involve them in the conservation and preservation 
afforests. 
13 See supra I. 
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The move to evict forest dwellers and forest dependent communities from the forest is an 

unsubtle attempt at re-imagining th~ir role _as a foe of the forest and of wild life, and as a 

threat to national, and global, environment. 14 In one· sense, this is a continuation of the legal 

regime that was imprinted into the statute books, such as the Indian Forest Act 192i5
• The 

Indian Forest Act 1927 sanctions the state to exercise of control over the forests, and to 

assert a species of ownership. Forests were classed as reserve forests, village forests and 

protected forests16
• Enacted to assert state proprietorship, and ownership, over forest 

resources, the Forest Act 'reserved' 'protected' and declared forests in which it then shrank 

the rights of the forest communities, as the state deemed apt. 17 The relationship of forest 

communities to the forest were reductively perceived as interests and rights that could be 

'settled'. In the process of settling forest rights, forest communities were reduced to 

claimants.18 In the 1950s and 1960s, the colonial agenda of commercial exploitation of forest 

by the state for its expansionist projects, was refashioned to include an emphasis on 

industrial growth as development. So it is that industry was allowed access to forests, at 

pitifully low rates, to clear forest growth for its purposes. 19 It is instructive to read the 

Statement of Objects and Reasons for these two legislations: both categorically trace the 

problem of pollution and deterioration of air, and of water sources, to 'the growth of 

industries and the increasing tendency to urbanisation' (Water Act) and 'the increasing 

industrialisation' (Air Act). 20 

The Forest (Conservation) Act 1980, enacted to shift, and centralise, the power over forests 

was intended to check deforestation, which, the Statement of Objects and Reasons states, 

14 This is based not on empirical fact, but on what may be termed 'institutionalized prejudice'. 
15 (Which had a predecessor in the Indian Forest Act 1878) 
16 http://www.ielrc.org/content/f0401.htm 
17 In this process, notions of common property, and use, were forced aside, and replaced by state control to 
serve the interests, then usually commercial and e_xpan.sionist, of the state. 
18 Even as the Forest Act spells out the many thingsthaphe state may prohibit forest communities from doing 
in relationship to the forest, there were no.s~ch limitations placed on the state. 
19 See supra 16. .· · · · · . . . · · . 
20 Yet, when the depleting forest cover was und~r scrutiny, the predominant role played by industry in the loss 
of forest was not given centrality.· There is no other way that the handing over of forest land to Harihar 
Polyfibres, after the importance of forest conservation had been set into the statute - in the Forest 
(Conservation) Act 1980-:- can be explained. 
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'had been taking place on a large scale in the country' .21 Increasingly, the large scale 

displacement that 'development projects' such as dams engender, have had the consequence 

of state governments seeking the central government's permission to de-reserve forest areas 

so as to provide rehabilitation sites to the displaced: the option of altering the project of what 

turns out to be 'destructive development' has almost never been considered.22 While making 

the provisions of the Act more effective and stringent due regard has also been given to the 

rights of the local people, particularly the tribals.23 And the effort is to be towards 

harmonising the interests of the tribals with that of the forest; not tearing them asunder. 24 

The 42nd Constitution Amendment Act, 1976 inserted Article 48A into the Directive 

Principles of State Policy: 'The State shall endeavor to protect and improve the environment 

and to safeguard the forests and wildlife of the country.' And Article 51 A, also introduced by 

the 42nd Amendment, which lists out the fundamental duties said: 'It shall be the duty of 

every citizen of India - .... (g) to protect and improve the national environment and forests; 

lakes, rivers, wildlife and to have compassion for living· creatures. ' 25 In tandem with this 

development in judicial process, the substantive content of the 'right to life' in Article 21 

was expanded.Z6 

In S.P. Gupta v. Union of India27~ the Supreme Court set out in unmistakable terms that PIL 

had been devised to provide access to justice to the indigent, illiterate and ignorant that were 

21 The Act, like the Ordinance that preceded it, 'made the prior approval of the Central Government necessary 
for dereservation of reserved forests and for use of forest land for non-forest purposes.' 
22 It is in this context of industry, mining interests and 'project development' that last, in the case of dams as 
an example, invariably drowns forest resources and demands diversion of those forests that escape 
submergence, in which 'conservation' is being spoken. Yet, it is the people of the forest who have been 
projected as its arch depredator. · 
23 . It is being provided that except for the areas under reserve forests, (where the rights of the people have 
already been settled) and the territorial waters, no area can be declared as sanctuary unless the rights of the 
people have been settled. State Wild Life Advisory Boards are also being made responsible for suggesting 
ways and means to harmonise the needs oftribals and the protection of wildlife.' 
24 Yet, when the order of the Supreme Court was interpreted to mean forcible eviction of forest communities, 
this parliamentary purpose was not even acknowledged. 
25 In directing that all forest communities be evicted, there has been no attempt to ascertain what the 
relationship between the forest communities and the forest is. 
26 The right to dignity, health, clean environment, education, livelihood and shelter were some aspects ofthis 
wider meaning given to the law. 
27 (1981 Supp sec 81) 
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unable to reach rights, and would so remain if there were no intervention to further their 

cause.Z8 The court often ordered temporary. closure of the industry involved, and negotiated 

the setting up of effluent treatment plants and central effluent treatment plants and, upon the 

installing of these clean-up technologies, the industries were permitted to restart operations29
. 

So are the various constitutional injunctions that would require respect for the forest 

communities. 30 

Recognising the importance of protecting the habitat from incursions and being taken over, 

the Constitution carves out 'scheduled areas', which the President will notify for special 

protection.31 Embargoes on alienation of land by a tribal to a non-tribal have been enacted in 

relation to scheduled areas, to reduce the potential for exploitation of tribals. 32 

The ineligible are those whose claim to be recognised as having interests are not accepted.33 

That many forests dwellers have remained uncounted, they have not been given pattas, and 

the law into various states of illegality has forced them, also lends it to creating this unjust 

situation.34 It is a steep decline in policy- from special protection to exile and disarray- that 

this move portends. 35 The right of everyone to an adequate standard of living for himself 

28 In the early years of the '80s, when the degradation of the environment was taken to the court in PIL, it was 
the pollution of rivers, especially by industrialisation, that was in issue. 
29 (Clean-up technologies, it may be added, did not and were not expected to stop the pollution; only to reduce 
it.) 
3° For instance, a significant proportion of the forest communities are scheduled tribes. Scheduled tribes have 
a special status in the Constitution. . 
31 The 5th Schedule and the 6th Schedule to the Constitution provide a different dispensation in the matter of 
administering Scheduled Areas. 
32 In 1998, the Supreme Court ruled, in Samata v. State of A.P., that the prohibition of alienation meant that 
the state too could not acquire land from a tribal to hand it over to a non-tribal. And that ruling continues to be 
the law despite attempts by a range of vested interest to change this situation, by amending the 5th Schedule 
to the Constitution, if necessary. 
33 And the invisibles are those who do not feature in any government document or register, and the whole 
exercise of dispossession and displacement is affected as if they do not exist. 
34 It is also significant that those least dispossessed in the-working of the law, i.e., the eligibles, have only the 
right to reduce their interests to a claim- and they may then receive compensation which will then be seen as 
'settling' their rights. The inevitable impoverishment that results is not accounted for anywhere. 
35 This also negates, in totality, the letter and the spirit of the Panchayats (Extension to Scheduled Areas) Act, 
1996 which was a stride towards recognising the autonomy of communities in scheduled areas over the 
resources in their region, including water, forest produce and minor minerals. 
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and his family, including adequate food, clothing, and housing, and to the continuous 

improvement of living conditions. 36 

The obligation to protect requires states to prevent violation of such rights by third 

parties ... The obligation to fulfil requires states to take appropriate, legislative, 

administrative, budgetary, judicial and other measures towards the full realisation of such 

rights.' 37 

General Comment 4 of the Committee on Economic, Social and Cultural Rights on the Right 

to Housin.g denounces forced evictions when it says38
: 

18. In this regard, the Committee considers that instances of forced eviction are 

prima facie incompatible with the requirements of the Covenant and can only 

be justified in the most exceptional circumstances, and in accordance with the 

relevant principles of international law. 

The Committee on Economic Social Cultural Rights, in General Comment 7 on forced 

evictions recognised the burden of suffering placed especially on particular populations 

when it said 39 

' Women, children, youth, older persons, indigenous people, ethnic and other 

minorities, and other vulnerable individuals and groups all suffer 

disproportionately from the practice of forced evictions.' 
' 

and proposed that the least that needed to be done was to provide a procedure to precede 

forced evictions, where forced eviction cannot be avoided.40 

36 (Article 11) 
37 (Maastricht Guidelines, para 6) 
38 (In para 18) 
39 (in para 11) 
40 These procedural protections include (para 16): an opportunity for genuine consultation with those affected; 
adequate and reasonable notice for all affected persons prior to the scheduled date of eviction; information on 
the proposed evictions and where applicable, on the alternative purpose for which land or housing is to be 
used, to be made available in reasonable time to those affected; especially where groups of people are 
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Important Cases 

In State of W.B. v. Sujit Kumar Rana41 th~ Court said that the legislature has inserted the 

aforementioned provisions with a laudable object. Forest is a national wealth, which is 

required to be preserved. In most of the cases, the State is the owner of the forests and forest 

produce. Depletion of forests would lead to ecological imbalance. It is now weil settled that 

the State is enjoined with a duty to preserve the forests so as to maintain ecological balance 

and, thus, with a view to achieve the said object forests must be given due protection. 

Statutes, which provide for protection of forests to maintain ecological balance, should 

receive liberal construction at the hands of the superior courts. 42 

involved, government officials or their representatives to be present' during an eviction; all persons carrying 
out the eviction to be properly identified; evictions not to take place in particularly bad weather or at night 
unless the affected persons consent otherwise; provision of legal remedies; and provision, where possible, of 
legal aid to persons who are in need of it to seek redress from the courts. · 
41 (2004) 4 sec 129, at page 137 
42 Interpretive exercise of such power should be in consonance with the provisions of such statutes not only 
having regard to the principle of purposive construction so as to give effect to the aim and object of the 
legislature; keeping the principles contained in Articles 48-A and 51-A(g) of the Constitution of India in 
mind. The provisions (or confiscation have been made as a deteh-ent object so that felling of trees and 
deforestation is not made. See also State of Bihar v. Kedar Sao (2004) 9 SCC 344, at page 358, State of M.P. 
v. S.P. Sales AgenCies (2004) 4 SCC 448, at page 454, State of Jharkhand v. Govind Singh (2005) 10 SCC 
437, at page 446, Union oflndia v. Jitendrasinh M. Parmar (2005) 4 SCC 444, at page 444. 
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8.2.2-WILD LIFE (PROTECTION) ACT, 1972 

ConserVation of wild life is the integral part of conservation of forests and both are 

interrelated. Wildlife is rather dependant on forest for its habitat. From international sector to 

national level all the developments have been made to conserve the wildlife. 

Yet magnificent antelope with distinctive lyre-shaped horns has been classified under 

Appendix 1 of the Convention on International Trade in Endangered Species 1; An 

International Campaign to Save The Endangered Tibetan Antelope, a study by International 

Fund for Animal Welfare2 and Wildlife Trust of India (WTI)3
• This wool is very soft and 

light. Traditionally, shawls made of this wool are prized possessions of northern Indian 

families and are very expensive. 4 Trade in this wool was always very lucrative and 

profitable, and has today turned into one of the main threats to the existence of this highly 

endangered species. There is rampant poaching of chiru, especially across the China border 

where the largest populations of the species live.5 At the outset, this number might still seem 

substantial but not when one looks at some of these figures closely.6 Wildlife organizations 

concerned with this scenario have for the last several years been trying to get some action 

against this illegal hunting and trade. 7 

So, when wildlife organizations 8approached the High Court of Jammu and Kashmir for the 

first time, the chiru was only partially protected as per the State law, in contrast to the central 

Wild Life (Protection) Act, 1972 which had included it as a Schedule I species granting it 

I (CITES) 
2 (IFAW) 
3 http://www.indiatogether:org/2005/nov/env-chiru.htm#continue 
4 The price of a shawl depends on its size, colour, the extent and quality of any embroidery and the purity of 
the wool. In India pure shahtoosh shawls cost between Rs.35,000 and 250,000. 
5 Only 200-250 chirus migrate to Ladakh. Therefore, to meet the local demand in India the wool is illegally 
imported across the border where the shawls are made and then sold. 
6 The study by IF A W and WTI indicates that typically the making of a shawl for a woman requires killing of 
three Tibetan antelopes and for the men's shawls, five antelopes. 
7 While there are some developments taking place on the ground - looking at habitat conservation as well as 
alternate livelihoods of weavers who were engaged traditionally in making Shahtoosh shawls - there is an 
interesting set of debates taking place in the courts as well. 
8 (Wildlife Protection Society oflndia) 
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complete protection. In February 2003, the petition was disposed off in the Jammu and 

Kashmir High Court. The key points of the court's order were9
: 

• The Court has no power to direct the State to make a law; 

• The State has already recognized chiru as a Schedule I species; 

• The State government should ensure that the trade is regulated, and that the '"art and 

artisans dependent on it survive. If both become extinct, it would be disastrous for the 

State; 

In response to this order, in 2004 the Wildlife Protection Society of India in the Supreme 

Court filed by wildlife conservationist Ashok Kumar and appeals 10
• In November 2004, the 

Union of India filed its response and gave the complete legal history of the case 11
• They have 

also not issued any permit for hunting of Tibetan antelope ... the Import and Export Policy of 

the Government of India completely prohibits the import and export of shahtoosh" .12 The 

response brings to light that there are more than 50,000 people in the state who are 

dependent on the production of shahtoosh shawls 13
• Since then even the females with thin 

coats - and even pregnant females - are poached. 14 As the final decision on this case is 

pending, far off in the mountains, the chiru wanders around, perhaps oblivious, perhaps 

aware of its endangered existence15
. 

Objectives of The Forensic Laboratory :16 

To prepare a perspective plan for the development of wildlife forensic technology in India. 

To establish close linkages with national and international institutions of repute in lVildlife 

9 http://www.indiatogether.org/2005/nov/env-chiru.htm#co'ntinue 
10 These drew the attention of the court to stop the rampant illegal trade of shahtoosh, which is the cause of 
the poaching of the chiru. It also brought to light the inadequate action by the State and Central gov8mments 
to check the trade. 
11 It reiterated that the Tibetan Antelope being a Schedule I species, there is a complete ban on the sale and 
other transaction of shahtoosh wool, shawl etc. by any other mode except inheritance. 
12 But it also questions the 2003 High Court judgment, which had claimed that no Tibetan Antelopes were 
being killed for trade in the state, and states that killing is indeed taking place. 
13 A large percentage of this is women, either widows or others who don't have any alternate source of 
income. 
14 There is none of the di~cretion that existed traditionally. 
15 And for some of us following the debate, myriad questions remain. 
16 http://www.wii.gov.in/forensic.htm 
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forensic technology. To create the required infrastructure (work space, storage facility, 

reference sample and data base). To become proficient in species-specific identification of 

Indian vertebrates using external morphological characteristics. A Memorandum of 

Understanding has been signed with BPRD for preparing DNA profiles of various species at 

CFSL, Kolkata. 17 Various Officers from the Forest Research Institute, State Forest Service 

College, Indira Gandhi National Forest Academy, Madras Veterinary College, National 

Institute of Immunology and Ministry of Environment and Forest visited the Wildlife 

Forensic Laboratory. 18 

Offences pertaining to hunting of endangered species and altering of boundaries of 

protected areas19 

For offences relating to wild animals (or their parts and products) included in schedule-! or 

part II of Schedule- II and those relating to hunting or altering the boundaries of a sanctuary 

or national park the punishment and penalty have been enhanced, the minimum 

imprisonment prescribed is three years which may extend to seven years, with a minimum 

fine of Rs. 10,000/-. For a subsequent offence of this nature, the term of imprisonment shall 

not be less than three years but may extend to seven years with a minimum fine of Rs. 

25,000.20 This has been amended with a view to curb illegal trade, and thus no person can 

now acquire Schedule I or Part II of Schedule II animals, articles or trophies except by way 

of inheritance21
. Offences related to trade and commerce in trophies, animals articles etc. 

derived from certain animals22 attracts a term of imprisonment upto three years and/or a fine 

upto Rs. 25,000/-. The animals that inhabit our national parks capture our curiosity and our 

17 At WII various techniques such as PCR-RFLP, mitochondrial DNA analysis will be standardized for 
identifying species. With the close cooperation of Zoological Parks at New Delhi, Mysore, Chennai and 
Kanpur, it has been possible to procure sixty three reference tissue samples of fourty species which includes 
24 mammals and sixteen birds during the reported period. At present we have tissue sample repository of 188 
species. 
18 Shri C.P. Sharma, the Laboratory Technician who was on study leave for his Master Course in Forensic 
Science from Punjabi University, Patiala, sponsored under Wildlife Institute of India-US Fish and Wildlife 
Service collaborative project, has rejoined us after successfully completing the course. 
19 http://projecttiger.nic.inlwildlifeprotection.htm 
20 Also a new section (51- A) has been inserted in the Act, making certain conditions applicable while 
~ranting bail: , 

1 (Except live elephants) 
22 (except chapter VA and section 38J) 
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hearts23
. The opportunity to see these animals in their natural setting has become a major 

attraction to parks such as Yellowstone, Yosemite, and Everglades24
• 

Project Tiger was formed in 1972 and launched on the 1st April 1973 at Corbett National 

Park. Its aims were25
: To ensure maintenance of a viable population of tigers in India for 

scientific, economic, aesthetic, cultural and ecological values. To preserve, for all times, 

areas of such biological importance as a national heritage for the benefit, education and 

enjoyment of the peopl~. Genuinely the tiger skin is not fashionable but the smuggling of 

Tiger fur coats and rugs. are not difficult for the impoverished hunters. 26 But more wildlife 

conservation laws and awareness among peqple is still required to make Indian sanctuaries a 

safe haven for tigers. 27 

Rajasthan is a heaven for a \\fide spectrum of wild life. On the one part while you have desert 

land, the east is the green, fertile land dotted with lakes thickly wooded and through which 

the beautiful river Chambal flows. 28 Rajasthan boasts of two National parks, over a dozen 

Sanctuaries & two closed areas. All wildlife sanctuaries are accessible by car and all have 

accommodation within or near them. 29 

Restriction on entry in sanctuary30 

(1) No person other than,-

(a) a public servant on duty, 

23 http://www.npca.org/wildlife _protection/wildlife_ facts/ 
24 Our national parks provide some of the best, and sadly some of the last, remaining habitats for countless 
species. In fact, one-third of endangered and threatened species in our nation can be found within park 
boundaries 
25 http://www.lairweb.org.nz/tiger/project.html _ 
26 Even after the bans made by the government warning not to gather even wood from the former hunting 
grounds, poaching of tigers continue. 
27 http://indianwildlifeportal.com/project-tiger/ 
28 The jungles are alive with tiger, leopard, black bucks, chinkara, the rare desert fox, the endangered caracal, 
the great Indian bustard, gavial, monitor lizard, wild boars, Sambhar, nilgai. 
29 http://www.tdil.mit.gov.in/E _TOURISM_ CDAC/tourism 1/Wildlife.HTML 
30 Section 27 
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(b) a person who has been permitted by the Chief Wild Life Warden or the authorised 

officer to reside within the limits of the sanctuary, 

(c) a person who has any right over immovable property within the limits of the 

sanctuary, 

(d) A person passing through the sanctuary along a public highway, and 

(e) The dependants of the person referred to in clause (a), clause (b) or clause 

(c), shall enter or reside in the sanctuary, except under and in accordance with the 

conditions of a permit granted under section 2831
• 

(2) Every person shall, so long as he resides in the sanctuary, be bound-

( a) to prevent the con1mission, in the sanctuary, of an offence against this Act; 

(b) where there is reason to believe that any such offence against this Act has been 

committed in such sanctuary, to help in discovering and arresting the offender; 

(c) to report the death of any wild animal and to safeguard its remains until the Chief 

Wild Life Warden or the authorised officer takes charge thereof; 

(d) to extinguish any fire in such sanctuary of which he has knowledge or information 

and to prevent from spreading, by any lawful means in his power, any fire within the vicinity 

of such sanctuary ofwhich he has knowledge or information; and 

(e) to assist any Forest Officer, Chief Wild Life Warden, Wild Life Warden or Police 

Officer demanding his aid for preventing the commission of any offence against this Act or 

in the investigation of any such offence. 32 

Important Cases 

In Consumer Education and Research Society v. Union of India33the Apex Court held that 

the State Government referred the issue to the expert body namely "Gujarat Ecological 

31 (1) The Chief Wild Life Warden may, on application, grant to any person a permit to enter or reside in a 
sanctuary for all or any of the following purposes, namely:- (a) investigation or study of wild life and 
purposes ancillary or incidental thereto; (b) photography; (c) scientific research; (d) tourism; (e) transaction of 
lawful business with any person residing in the sanctuary. (2) A permit to enter or reside in a sanctuary shall 
be issued subject to such conditions and on payment of such fee as may be prescribed. 
32 (3) No person shall, with intent to cause damage to any boundary-mark of a sanctuary or to cause wrongful 
gain as defined in the Indian Penal Code, 1860 (45 of 1860), alter, destroy, move or deface such boundary
mark. ( 4) No person sh~ll tease or molest any wild animal or litter the grounds of sanctuary. 
33 (2005) 10 SCC 185, at page 186, see also Balram Kumawat v. Union oflndia (2003) 7 SCC 628, at page 
640, Essar Oil Ltd. v. Halar Utkarsh Samiti , (2004) 2 SCC 392, at page 407 . 
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Education and Research (GEER) Foundation". The expert body after intensive study has 

submitted a report and the recommendation of the expert body is as follows: 

"The inferences drawn from the present study indicate that mining operations, if carried out 

within 2.5 km from the boundaries of Narayan Sarovar Wildlife Sanctuary, should be 

considered as detrimental to the wildlife and wildlife habitat of the sanctuary. It is opined, 

therefore, that mining operations should not be allowed within 2.5 krrl beyond the boundaries 

of Narayan Sarovar Wildlife Sanctuary." 

In order to make more conservation friendly provisions to the present Act the Government 

has passed many rules and notification, e.g. The national board for wild life, 2003,34 The 

breeding of and experiments on animals (control and supervision) Amendment rules, 2005.35 

It may be concluded that after the Act came into operation many provisions were not 

sufficient for conservation of wildlife animals. Proper way of implementation of the Act was 

always a question. But, with certain amendments and issuing of notifications work for 

conservation of living resources may be possible. The water is inevitable for wildlife 

conservation, therefore, first conservation of water is outmost important. 

34 See for details Annex 4. 
35 See for details Annex 1. 
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8.3.3-THE WATER (PREVENTION AND CONTROL OF PC· :UTI ON) ACT, 1974 

All the living resource will have their existence with the availability of good quality of water, 

and this fact is possible only through protection and conservation of Water resources, as it 

has been seen in the previous topic that even forest resources are well dependant on water. 

India is the first country, which has made provisions for the protection and improvement of 

environment in its Constitution. In the 42nd amendment to the Constitution in 1976, 

provisions to this effect were incorporated in the Constitution of India with effect from 3rd 

Jan 1977.1 In the Directive Principles of State Policy in Chapter IV of the Constitution, 

Article 48-A was inserted which enjoins the State to make endeavour for protection and 

improvement of the environment and for safeguarding the forest and wild life of the country. 

Another landmark provision in respect of environment . was also inserted, by the same 

amendment, as one of the Fundamental Duties of every citizen of India. This is the provision 

in Article 51-A (g) of the Constitution. It stipulates that it shall be the duty of every citizen of 

India 'to prot~ct and improve the natural environment including forests, lakes, rivers, and 

wild life and to have compassion for living creatures'. 

There were provisions already existing m various enactments to tackle environmental 

pollution. The Indian Penal Code, The Criminal Procedure Code, The Factories Act, The 

Indian Forest Act, The Merchant Shipping Act etc. have provisions for regulation and legal 

action for some speCific environmental issues2
. The Water (Prevention and Control of 

Pollution) Act, 1974, is the first enactment by the Parliament in this direction. This is also 

the first specific and comprehensive legislation institutionalizing simultaneously the 

regulatory agencies for controlling water pollution. The Pollution Control Boards at the 

Centre and in the States came into being in terms of this Act. Another related legislation 

1 http://hppcb.nic.inlintro.htm 
2 However, with our country's emerging environmental scenario with industrialization in the post
independence era, these were found either inadequate or being not effectively applicable to check the 
degradation of our environment. After the Stockholm Conference on Human Environment in June 1972, it 
was considered appropriate to have uniform laws all over the country for broad environmental problems 
endangering the health and safety of our people as well as of our flora and fauna. 
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enacted was the Water (Prevention and Control of Pollution) Cess Act, 1977 in order to 

conserve this vital natural resource and to augment the finance of these regulatory agencies. 3 

The responsibility for hnplementation of provisions of the Environment (Protection) Act has 

to a large extent been entrusted to the same regulatory agencies created under the Water 

(Prevention and Control of Pollution) Act, 1974. Other agencies besides the Central and 

State governments are also entrusted with the responsibility of implementing specific 

provisions of this Act and the Rules made there under depending on their operational 
) 

requirements. 

Prevention and control of pollution is being regulated under the Water (Prevention and 

Control ofPollution) Act, 1974, Air (Prevention and Control ofPollution) Act, 1981 and the 

Environment (Protection) Act, 1986 in addition to the Rules framed under these Acts. The 

State Pollution Control Board was constituted in 1975 under the provision of the Water 

(Prevention and Control of Pollution) Act, 1974. Subsequently, the implementation of the 

provisions contained in Water (Prevention and Control of Pollution) Cess Act, 1977, Air 

(Prevention and Control of Pollution) Act, 1981 and the Environment (Protection) Act, 1986 

was also entrusted to the State Board. The prime object of all these acts is maintaining, 
' restoring and reserving the wholesomeness of quality of environment and prevention of 

hazards to human being and terrestrial and aquatic flora and fauna. 4 

Pollution of the rivers, streams and water resources are issues causing concern to mankind. 

This Act was enacted to provide for the prevention and control of pollution and for 

3 Thereafter, The Air (Prevention and Control of Pollution) Act was likewise enacted in the year 1981 and the 
task of implementation of this legislation was also entrusted to the same regulatory agencies created under the 
Water (Prevention and Control of Pollution) Act, 1974. As the Water (Prevention and Control of Pollution) 
Act and the Air (Prevention and Control of Pollution) Act were designed to deal with only water and air 
pollution problems, it was in the year 1986 that the Parliament enacted a comprehensive or umbrella 
legislation for environment in its entirety. This is The Environment (Protection) Act, 1986. 
4 In order to achieve the objectives of the Pollution Control Legislation, the State Board as having its head 
quarter at Shimla with 10 Regional Offices functioning at various parts of .the State catering to the functional 
requirements of contiguous districts. Beside this, the State Board is also having a well equipped laboratory at 
Parwanoo with state of the art equipment for conducting analysis and research activities and three Regional 
Laboratories at Jassur, Paonta and Sundemagar. 
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maintaining or restoring the wholesomeness of. water. The provisiOns of this Act are 

applicable to both individuals and body of individuals. In case of individuals, when the 

person himself is liable for compliance of the provisions at the same time in case of body of 

individuals the Occupier is liable for the 'compliance of the provisions of this Act.5 

Occupier with reference to a factory is a person who has control over the affairs of the 

factory. In case where the affairs are entrusted to any managerial personnel then such person 

is deemed to be the Occupier.6 

Legal Authorities Under The Act: 

There are two levels of authorities under the Act. Central Pollution Control Board and State 

Pollution Control Board. These two authorities are constituted by the Central Government 

and respective State Governments respectively to exercise the powers conferred on and to 

perform the functions assigned under the Act for the prevention and Control of pollution 

under the Act. 

Obligations Of The Occupier: 

To ensure that no poisonous, noxious or polluting matters enter into any stream or well or 

sewer or on land. 7 Not to permit or let any other matter enter into any stream, which may 

impede the proper flow of the water in a manner likely lead to pollution.8 To furnish all the 

information regarding the construction, installation, or operation of the establishment or any 

disposal system or any extension or addition to the establishment and any other particulars as 

required by the Board.9 To apply for the previous consent of the State Board in such form 

and accompanied by such fees as may be specified to: Before making any new discharge or 

sewage of effluents, which is different in composition to the old effluents or has an increased 

5http://www.corpmen.com/environmentallaw/waterpollution_brief.htm?PHPSESSID=f049364a4b3aa9cbad42 
5588a75ccfle 
6 The designation is not the criteria to hold any person to be the occupier. It is the substance control over the 
affairs which hold the person to be the occupier under the Act. 
7 [Section 24] 
8 Ibid. 
9 [Section 20] 
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temperature, volume or rate of discharge; On Board's refusal to grant or withdrawal of 

consent to prefer an Appe~l to the Appellate Authority within 30 days of the date on which 

the order of refusal or withdrawal is communicated to him. 10 To comply with the conditions 

imposed with the consent granted by the Board. To request for the samples to be analysed by 

the Central or State Water Laboratory as the case may be, if he is not satisfied by the result 

of analysis of the samples 11
• The occupier to inform the Central/State Board as the case may 

be immediately on happening of any accident or unforeseen event in the industry, operation 

process or disposal system, by the result of which the water is being polluted or may be 

polluted. 12 

Liability of the occupier: If the samples get analysed by the Central or State Water 

Laboratory as per the occupier's request, or due to his or his agents willful absence at the 
' 

time of taking the samples for analysis and he is not ready to pay the cost of analysis, the 

costs can be recovered form him as arrear of land revenue or as public demand. 13 

Offences And Penalties Under The Act: All the offences bellow are punishable with 

imprisonment for a term upto 3 months or with fine upto Rs.l 0, 000/- or both. 

Non-complying the directions issued by the Board for furnishing of information. 

Knowingly or willfully furnishing any false information to the Board. 

Destroying or injuring any post, pillar fixed in the ground by the Board, etc. 

Knowingly interfering with any device so as to preventing it from correct monitoring, which 

device is used by the Board for the purpose of monitoring the pollution level for grant of 

consent. 14 
[ 

Continuance of offences is punishable with fine upto Rs.5, 000/- per day during the failure 

continues: Failure to comply with the orders issubd by the Board or. Court to restrain from 

discharging any polluting or noxious matter into tJe stream or to remove the polluting matter 

from the stream, is punishable with imprisonm~nt upto 6 years and fine. Incase failure 

10 [Section 28] 
11 To pay the cost of analysis of the samples by the Central or State Water Laboratory, if done on his request. 
To comply with all notices, orders or directions if any served or given by the Board. 
12 [Section 31] 
13 The expenses incurred by the Board by the order of the Court for the removal of pollutants discharged from 
the establishment can be recovered from the occupier as arrears of land revenue. 
14 Contravening of any of the provisions of the Act, or non-complying of any direction of the Board or 
Authority, where no penalty has been provided. 
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continues, additional penalty will be imposed upto Rs.5000/- for every day, during which the 

failure continues. If the failure continues beyond 1 year, the offender is punishable with· 

imprisonment upto 7 years and fine. 15 Establishing or taking steps to e~tablish any industry, 

process, operation or treatment and disposal system or makes any addition or extension 

thereto without the consent of the Board, is punishable with imprisonment upto 6 years and 

with fine. Further conviction for the same offence, is punishable with imprisonment upto 7 

years and with fine. 

Offences by companies: Both the company and the person who was in charge of the 

company and was responsible for the conduct of business are liable to be punished 

accordingly. However, such person shall not be liable for the conduct of business if he 

proves that he had exercised all due diligence to prevent the offence. 16 

Compoundability and cognizance of offences: All the offences under this Act are non

Compoundable. Court shall take cognizance of the offence on a complaint made by17
: 

The Board or any authorised officer by the Board in this behalf. 

Any other person who has given a notice of at-least 60 days to the Board or authorised 

officer of the Board, specifYing the alleged offence and his intention to make a complaint. 

The Central Pollution Control Board (CPCB) constituted in September 1974 under the 

prov1s1ons of The Water (Prevention & Control of Pollution) Act, 1974. 

Functions Of The Central Board: The main functions of CPCB, as spelt out in The Water 

(Prevention and Control of Pollution) Act, 1974, and The Air (Prevention and Control of 

Pollution) Act, 1981, are: (i) to promote cleanliness of streams and wells in different areas of 

15 Discharging or permitting any other to discharge any polluting, noxious or any other matter to enter into the 
stream by the resulf of which the water is or may be polluted, will be punishable with imprisonment upto 6 
years and with fine. Further conviction for the same offence, is punishable with imprisonment upto 7 years 
and with fine. 
16 If it is found that an offence has been committed by the company, and it is also proved that the offence has 
been committed with the consent or neglect on the part of any Director, Manager, Secretary or other Officer 
then such Director, Manager, Secretary or other Officer will be liable for the offence. 
17[L.R. Wadhwani Vs .. The Haryana, State Board for the Prevention and Control of Water Pollution, 
Chandigarh and another, [1989 (1) FAC 268, (270) (P&H)] 

175 



the States through prevention, control and abatement of water pollution; and (ii) to improve 

the quality of air and to prevent, control or abate air pollution in the country. 

Functions of the Central Board (at the national level) 

Advise the Central Government on any matter concerning prevention and control of water 

and air pollution and improvement of the quality of air; 

Plan and cause to be executed a nationwide programme for the prevention, control or 

abatement of water and air pollution; 

Co-ordinate the activities of the State Boards and resolve dispute among them; 18 

Collect, compile and publish technical and statistical data relating to water and air pollution 

and the measures devised for their effective prevention, control or abatement; 

Prepare manuals, codes and guidelines relating to treatment and disposal of sewage and trade 

effluents as well as for stack gas cleaning devices, stacks and ducts; 

Disseminate information in respect of matters relating to water and air pollution and their 

prevention and control; 

Lay down, modifY or annul, in consultation with the State Governments' concerned, the 

standards for stream or well, and lay down standards for the quality of air; and . 

Perform such other functions as and when prescribed by the Government oflndia. 

Functions of the Central Board as State Board for the Union Territories 

Advise the Governments of Union Territories with respect to the suitability of any premises 

or location· for carrying on any industry, which is likely to pollute a stream or well or cause 

air pollution; 

18 Provide technical assistance and guidance to the State Boards, carry out and sponsor investigations and 
research relating to problems of water and air pollution, and for their prevention, control or abatement; Plan 
and organise training of persons engaged in programmes on prevention, control or abatement of water and air 
pollution; Organise through mass media, a comprehensive mass awareness programme on prevention, control 

· or abatement of water and air pollution; 
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Lay down standards for treatment of sewage and trade effluents and for emissions from 

automobiles, industrial plants, and any other polluting source; 

Evolve efficient methods for disposal of sewage and trade effluents on land; 19 

Assess the quality of ambient air and water, and inspect wastewater treatment installations, 

air pollution control equipment, industrial plants or manufacturing processes to evaluate their 

performance and to take steps for the prevention, control and abatement of air and water 

pollution. As per the policy deqision of the Government of India, the Central Pollution 

Control Board, delegated its powers and functions under The Water (Prevention and Control 

ofPollution) Act, 1974, The Water (Prevention and Control ofPollution) Cess Act, 1977 and 

The Air (Prevention and Control of Pollution) Act, 1981 with respect to Union Territories to 

respective Pollution Control Committees under the local Administration. 20 

Water pollution has many sources. The most polluting of them are the city sewage .and 

industrial waste discharged into the rivers. The facilities to treat waste water are not adequate 

in any city in India. Presently, only about I 0% of the waste water generated is treated; the 

rest is discharged as it is into our water bodies. Due to this, pollutants enter groundwater, 

rivers, and other water bodies. Such water, which ultimately ends up in our households, is 

often highly contaminated and carries disease-causing microbes. Agricultural run-off, or the 

water from the fields that drains into rivers, is another major water pollutant as it contains 

fertilizers and pesticides.21 

The effects of water pollution are not only devastating to people but also to animals, fish, and 

birds. Polluted water is unsuitable for drinking, recreation, agriculture, and industry. It 

diminishes the aesthetic quality of lakes and rivers. More seriously, contaminated water 

destroys aquatic life and reduces its reproductive ability. Eventually, it is a hazard to human 

19 Develop reliable and economically viable methods for treatment of sewage, trade effluents and air pollution 
control equipment; Identify any area or areas within Union Territories as air pollution control area or areas to 
be notified under the Air,(Prevention and Control of Pollution) Act, 1981; and 
20 http://www .cpcb.nic.in/annual_report 1999-2000-1.htm 
21 http://edugreen.teri.res.in/explore/water/pollu.htm 

177 



health. Nobody can escape the effects of water pollution?2 The monitoring is done on 

monthly or quarterly basis in surface waters and on half yearly basis in case of ground , 

water?3 Biomonitoririg is also carried out on specific locations. In view of limited resources, 

limited numbers of organic pollution related parameters are chosen for frequent monitoring 

i.e. monthly or quarterly and major cations, anions, other inorganic ions and micro pollutants 
24 are analysed. once in a year to keep a track of water quality over large period of time. The 

water quality data are reported in Water Quality Status Year Book. The water quality data on 

all the monitoring locations is computed for the year 2004 and is summarized as minimum, 

maximum and mean value for all the rivers in a basin.25 

Important Cases 

In State of MP. v. Kedia Leather & Liquor Ltcf6 the Apex Court held that the two statutes 

relate to prevention and control of pollution and also provide for penal consequences in case 

of breach of statutory provisions. Environmental, ecological air and water pollution amount 

to violation of the right to life assured by Article 21 of the Constitution of India, 1950 (in 

short "the Constitution"). Hygienic environment is an integral facet of healthy life. Right to 

live with human dignity becomes illusory in the absence of humane and healthy 

environment. 

In State of MP. v. Kedia Leather & Liquor Ltcf7 Supreme Court said that the doctrine of 

implied repeal is based on the theory that the legislature, which is presumed to know the 

existing law, did not intend to create any confusion by retaining conflicting provisions and, 

22 The individual and the community can help minimize water pollution. By simple housekeeping and 
management practices the amount of waste generated can be minimized. 
23 The monitoring network covers 189 Rivers, 51 Lakes, 4 Tanks, 2 Ponds, 3 Creeks, 4 Canals, I 0 Drains and 
218 Wells. Among the 870 stations, 566 are on rivers, 55 on lakes, 10 on drains, 12 on canals, 4 on tank, 3 on 
creeks and 2 on pond and 218 are groundwater stations. 
24 (Toxic Metals & POP's) 
25 The monitoring locations are arranged according to the longitudinal profile of the river from its origion to 
its confluence with the deeper valley of the larger river or before meeting to the sea. Basinwise summarized 
data may be accessed through below given links. ' 
26(2003) 7 sec 389, at page 394 
2\2003) 7 sec 389, at page 395 

178 



therefore, when the court applies the doctrine, it does no more than give effect to the 

intention of the legislature by examining the scope and the object of the two enactments and 

by a comparison of their provisions. The matter in each· case is one of the construction and 

comparison of the two statutes. The court leans against implying a repeal, unless two Acts 

are so plainly repugnant to each other that effect cannot be given to both at the same time, a 

repeal will not be implied, or that there is a necessary inconsistency in the two Acts standing 

together. While, as noted above, the provisions of Section 133 of the Code are in the nature 

of preventive measures, the provisions contained in the two Acts are not only curative but 

also preventive and penal. The provisions appear to be mutually exclusive and the question 

of one replacing the other does not arise. Above being the position, the High Court was not 

justified in holding that there was any implied repeal of Section 133 of the Code. The 

appeals deserve to be allowed to the extent indicated above, which we direct. 

In A.P. Pollution Control Board II v. Prof M V. Nayudu28 the Apex Court held that the 

provisions of the Water Act, 197 4, it is clear that in view of sub-sections 2( e), 2(k) read with 

Sections 17 and 18 of the Water Act, the fundamental objective of the statute is to provide 

clean drinking water to the citizens. Having laid down the policy prohibiting location of any 

industries within 10 km under GO No. Ill dated 8-3-1996, the State could not have granted 

exemption to the 7th respondent Industry, nor to any other industry, from any part of the 

main GO No. Ill dated 8-3-1996. Section 19 permitted the State to restrict the application of 

the Water Act, 1974 to a particular area, if need be, but it did not enable the State to grant 

exemption to a particular industry within the area prohibited for location of polluting 

industries. Exercise of such a power in favour of a particular industry must be treated as 

arbitrary and contrary to public interest and in violation of the right to clean water under 

Article 21 of the Constitution of India. 

In MC. Mehta v. Union of India29 the Court held that the Forty-second Constitutional 

Amendment inserted Article 48-A inserted in the Constitution in Part IV stipulating that the 

28(200 I) 2 SCC 62, at page 78 
29(2004) 12 sec 118, at page 166 
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State shall endeavour to protect and improve the environment and to safeguard the forest and 

wildlife of the country. Article 51-A, inter alia, provides that it shall be the duty of every 

citizen of India to protect and improve the natural environment including forest, lakes, rivers 

and wildlife and to have compassion for living creatures. Articfe 47, which provides that it 

shall be the duty of the State to raise the level of nutrition and the standard of living and to 

improve public health, is also relevant in this connection. The most vital necessities, namely, 

air, water and soil, having regard to right to life under Article 21 cannot be permitted to be 

misused and polluted so as to reduce the quality of life of others. Having regard to the right 

of the community at large it is permissible to encourage the participation of amicus curiae, 

the appointment of experts and the appointments of Monitory Committees. The approach of 

the Court has to be liberal towards ensuring social justice and protection ofh~man rights.30 

From the appropriate point of view and after the above analysis it may be concluded that 

conservation of water resources is as much as important as to sustain life on earth, and the 

present Act has many provisions that promotes conservation, only proper implementation is 

required. By conserving water resources forest resources can also be conserved, which is the 

lung ofthe earth. 

30 On 22 April 2002, more than 2,000 irate protestors, consisting mostly of indigenous people and dalits 
gathered at the gates of the Hindustan Coca Cola factory in Plachimada, Palghat district, Kerala. Residents 
from the villages surrounding Coke's Greenfield soft-drink bottling factory here say that Coke's indiscriminate 
mining of groundwater has dried up many wells, and contaminated the remainder. At least 50 villagers have 
maintained a picket outside the factory gate every day since the strike began. Coke's recent placatory gesture 
of supplying a truckload of water each day to the two worst affected villages hasn't impressed the protestors: 
They say that Coke will have to pay for restoring the damaged groundwater aquifers and for long-term water 
supply to all the impacted villages. Coca Cola's bottling plant was set up three years ago in the middle of 
fertile agricultural land. "Coca Cola's plant is illegal because they haven't even obtained clearance for putting 
agricultural land to non-agricultural uses," says M. Swaminathan, a tribal leader from Velloor, one of the 
tribal villages affected by Coke's activities. Kerala states Land Utilization Act requires prior approval for 
conducting non-agricultural activities on designated agricultural land. In this connection it is to be noted that 
the Government introduced The Ground- Water Bill, 2005, for controlling the extraction of ground water. 
Available on http://www.indiatogether.org/environment/water/drinkcoke.htm 
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8.3.4-THE FOREST (CONSERVATION) ACT, 1980 

As it has been seen in the last topic that without water, conservation of living resources is 

never possible. But when water is abundantly available the conservation of forest resources 

requires certain guidelines, which have provided by the present Act. The Forest 

(Conservation) Act, 1980 is a regulatory act, not prohibitory. The Act provides for judicious 

non-forestry use of forestland irrespective of the area being tribal or non-tribal. As far as the 

tribal areas are concerned, the Central Government is committed for the development of the 

tribal villages at par with revenue villages. 1 So far, 384 forest villages involving forest area 

of about 34024 hectare have been converted into revenue villages in respect of Madhya 

Pradesh and Maharashtra. About 85 per cent population of these forest villages is tribal.2 In 

respect of big projects, guidelines have been issued on 20-10-2003 under Forest 

(Conservation) Act, 1980, to set aside five per cent project cost for development of 

indigenous skills of tribals, providing basic amenities and services like education, health and 

sports facilities etc3
. 

Article 8G) of the United Nations Convention on Biological Diversity ratified by the 

government of India is instructive for preservation of traditional knowledge and wisdom· of 

the indigenous peoples. However, the Biological Diversity Act4 of India of 2002 fails to 

protect and promote the rights of indigenous and tribal peoples' traditional knowledge5
. 

The Draft National Policy on Tribals also contains similar misconceptions on the Intellectual 

Property Rights (IPR) that are given to persons or corporates over the creations of their 

minds.6 This can create further disintegration of the community values and practices and 

cause infighting between indigenous communities as to who can claim ownership over a 

1 It is therefore, has issued Guidelines on 18th September 1990, for conversion of forest villages into revenue 
villages under the Forest (Conservation) Act, 1980. 
2 Further, one time clearance under the Forest (Conservation) Act, 1980 has been granted in respect of 
projects like underground ~rinking water supply, electricity, telephone lines etc., in tribal areas~ 

http://www .doccentre.org/docsweb/adivasis _ & _ forests/fca.htm 
4 (BDA) 
5 http://www.achrweb.org/Review/2004/31-04.htm 
6 Contrary to the IPR regime of the World Trade Organisation agreements, indigenous and tribal peoples' 
knowledge and cultural heritage are usually evolved through generations and owned by the community. 
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particular knowledge or innovation.7 The few quantitative studies on the expenences m 

Sarawak and Thailand have shown that land clearing in traditional shifting cultivation had 

the lowest amount of erosion and sediment loss from the system compared to any other 

forms of land clearing and tillage systems. 8 Rather, the l~ck of productivity improvements is 

the result of a consequent neglect of shifting cultivation in agronomic research and 

extension9
. The Nat.i<?nal Policy on Tribals provides that the indigenous and tribal peoples 

who constituted 8.1% of the total population of India in 1991 also constituted 55.16% of 

total displaced people10
• What might be questioned is the process of evictions and not the 

decision to evict itself. 11 

In addition to displacement, land alienation has been responsible for pauperization of 

indigenous and tribal peoples. According to the 1Oth Plan of the Government of India "as per 

the information available with the Ministry of Rural Development, as many as 4.65 lakh 

cases of alienation of tribal land covering an area of 9.17 lakh acres were registered in the 

states of Andhra Pradesh, Assam, Bihar, Gujarat, Himachal Pradesh, Karnataka, Madhya 

Pradesh, Maharashtra, Orissa, Rajasthan and Tripura in January 1999"12
• The Supreme Court 

in its order has restrained the Central Government from regularisation of alleged 

encroachments of forest lands in the country under the Forest Conservation Act, 1980 and 

ordered to frame a time bound programme for eviction of the alleged encroachers from the 

forest lands. 13 

7The ide~tity and survival of indigenous peoples as distinct peoples to a large extent depend on the age-old 
practices of common sharing of some resources, knowledge and skills which are not alienable. 

The reasons for low erosion despite farming on steep slopes are very short periods with exposed soil (after 
burning, before plant establishment), limited or no tillage, and traditional measures such as placing unburned 
logs horizontally on the slope. 
9 Yields of staple crops such as rice, maize, or cassava, are often quite low, but many other plants are 
intercropped in the swidden fields and collected from the secondary forest, making overall productivity much 
higher. 
10 Yet, the Draft National Policy on Tribals fails to suggest any measures both to provide justice to past 
victims afforced evictions and prevent future evictions. 
11 http://www .achrweb.org/Review/2004/31-04.htm 
12 Against this, only 2 lakh cases were disposed of in favour of 1.56 lakh tribal families covering an area of 
5.31 Iakh acres. The Draft National Policy fails to suggest effective measures for restoration of the alienated 
lands and prevention of further land alienation 
13 Majority of about I 0 million victims are indigenous peoples. 
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A large area of cultivable lands of indigenous tribal peoples are being categorised as 

encroachment areas. Many of these cultivable lands are not encroachments but existed prior 

to both the Indian Forest Act of 1927 and the Forest Conservation Act of 1980. Moreover, 

the differentiation between the pre-1980 and post-1980 encroachments is quite immaterial at 

the ground leve1. 14 The Biological Diversity Act of 2002 and bans transfer of traditional 
-

knowledge and wisdom of indigenous and tribal peoples to non-tribal areas without-

'guarantees for benefit sharing and the right to free, prior and informed consent. 15 The Draft 

National Policy also should recognize shifting cultivation as a separate agricultural sector 

and among others, should also provide budgetary allocations and establish a research center 

on shifting cultivation16
. 

A ''National Commission on Forced Evictions of the. Indigenous and Tribal Peoples" be set 

up to study incidents of forced evictions since the constitution came into force and make 

appropriate recommendations for resettlement and rehabilitation of the victims of forced 

evictions under the constitution17 and in the event of indigenous and tribal peoples giving 

free, prior and informed consent for undertaking certain projects, no development projects, 

private or State, be launched unless all the potential victims are fully rehabilitated first. It is a 

classic clash of two visions. The draft Scheduled Tribes (Recognition of Forest Rights) Bill 

2005 aims to provide Adivasis rights to forest resources still reeling from the shock of the 

tiger crisis in Rajasthan, they fear that the Bill would be another nail in the coffin of India's 

wildlife. 18The Bill aims to reverse the alienation of tribes from their own habitat caused by 

past policies and laws19
• 

14 The National Commission on Scheduled Castes and Scheduled Tribes noted that as a result of the Forest 
Conservation Act, 1.48 lakh persons, mainly tribals, occupying 1.81 lakh hectares of lands in forest areas in 
Madhya Pradesh suddenly became encroachers on October 24, 1980, and thus liable for eviction. 
15 The government of India should adopt "Indigenous and Tribal Peoples Intellectual Property Rights Act" to 
provide for a system of community intellectual rights protection of indigenous and tribal peoples with respect 
to the development of genetic resources and the conservation of the country's biological diversity in 
consultation with indigenous peoples. 
16 See supra 12. 
17 (5th Schedule and 6th Schedule and other related provisions) 
18 http://www.hinduonnet.com/fline/fl2211/stories/2005060300 1508800.htm 
19 Ibid. 
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The rights proposed to be accorded to Adivasis include pattas to forest lands occupied before 

1980. This is not new; it has been a stated policy of the government for years now.Z0 This 

includes the primary function of recognising forest rights, regulating access to forest 

resources, and punishing those who violate the provisions of the Act. But gram sabha 

decisions are subject to approval by higher authorities.21 

What may have been perfectly harmless activity then may not be so anymore. Even non

commercial activities in some cases could cause wildlife loss22
• However, the term 

'sustainable' is not ,defined; nor is it clear who is to determine the levels of sustainability. 

Some years ago, this term was used in a proposed Forest Bi1123 and was criticised for 

providing potentially arbitrary powers to forest officers. What precisely is the jurisdiction of 

authorities vested under these laws? In the case of a wildlife-related offence, is the gram 

sabha's decision on punishment final, or do the wildlife officials of the area have some 

authority? 24 The Bill needs to include a 'prior informed consent' clause, requiring that any 

major development project 25 on relevant forest lands can be cleared in the area only if the 

affected communities are fully informed of the implications of the project and provide their 

full formal consent. This could be a powerful tool to stop destructive projects on forestland, 

which are today the biggest cause of deforestation in India26
• However, the Bill needs to 

elaborate on how such protection would take place and how it would relate to the Biological 

Diversity Act, which also proposes such protection27
• 

20 A number of other rights are also to be granted: nistar (usufruct) or ownership rights to forest resources, 
grazing rights including seasonal ones of nomadic communities, habitation rights (for those classified as 
Primitive Tribal Groups), conversion of forest villages into revenue villages, and so on. 
21 Sub Divisional Committees are to hear appeals against them and also resolve inter-village conflicts. District 
Committees are to act as appellate authorities and give the final approval of the record of forest rights. 
22 (For instance, of a medicinal plant that was once quite common but has now become threatened) 
23 (It was shelved after widespread opposition from NGOs and the public) 
24 This becomes especially crucial in the case of threatened species or wildlife species with a high trade value, 
where pressure on gram sabhas to look the other way would be intense. 
25 (Dams, mines, industries, expressways, power stations, and so on) 
26 But what if communities misuse such a provision? The Bill does state that regularised lands cannot be 
alienated. But in addition it could explicitly mention that the Forest Conservation Act will continue to apply 
in the case of large development projects so that there is a further check on clearance. 
27 The Bill, if enacted, would mark a huge step forward in securing the rights of forest-dwelling Adivasis. In 
fact, one wishes that it might also extend to other forest-dwelling communities (especially small-scale Dalit 
farmers) and to fishing communities and shepherds occupying grasslands, wetlands and coastal and marine 
areas, of course, with appropriate and strong conservation requirements. These sections of Indian society have 
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In 2002, when the erstwhile PWG circulated a. questionnaire among sympathetic intellectuals 

and community groups on its future agenda, the feedback recommended it look at forest

related issues as an entry point into future activities?8 The Kama taka state unit of the Maoist 

Party has demanded that the government immediately end the eviction of tribals from the 

KNP in Chilqnagalur district29
. 

Probably disappointed by the reaction of the home minister, on September 25, the Orissa 

Chief Minister Naveen Patnaik wrote to Prime Minister Manmohan Singh demanding that 

the Union government take the initiative in settling the ownership rights of tribals living on 

forestlimd.30 "Before coming face to face with the Naxalites we need to do our homework on 

what we can do and what we can't. It is clear that land settlement is proving to be very 

difficult. That is the reason why we need to involve the Union government very actively in 

the process."31 In the national interest and in the interest of future generations, this Act, 

therefore, regulates the diversion of forest lands to non forestry purposes32
• The basic 

objective of the Act is, to regulate the indiscriminate diversion of forest lands for non 

forestry uses and to maintain a logical balance between the developmental needs of the 

country and the conservation of natural heritage. 33 

been as underprivileged as Adivasis. There is also a need for more open public discussion and participation in 
the finalisation of the Bill than has been the case so far. With more dialogue, especially with wildlife 
conservationists and communities, a stronger united front could be achieved to secure both tribal rights and 
conservation. 
28 In fact, the Maoist Party (then PWG) conducted a survey called SOCOMA (social conditions in Malnad, 
Kamataka) in the early-1990s to assess whether conditions in the Western Ghats were conducive to the 
expansion of the Naxalites' base in the region. The survey found that forest-related land problems allowed the 
group easy access. The result: the CPI (Maoist) has established its base in areas around the Kudremukh 
National Park (KNP). 
29 http://www .infochangeindia.org/features217 .j sp 
30

• His letter included a request that the FCA be amended. Orissa is home to around 5,113 tribal families who 
live on 4,729.0802 hectares of forestland. 
31 See supra 30. 
32 http://www.envfor.nic.in/divisions/forcon/forcon.html 
33 The, guidelines have been issued under the Act from time to time, to simplifY the procedures, to cut down 
delays and to make the Act more user friendly. To ensure this, recently, new rules under this Act have been 
framed and notified on 10/1/2003 by the Ministry ofEnvironment and Forests. 
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But, with the advent of the Forest (Conservation) Act, 1980, the rate of diversion of 

forestlands has come down to around 15~00 ha. per annum and mostly diversion of forest 

land is allowed to meet the developmental needs for Drinking water projects, Irrigation 

projects, Transmission lines, Railway lines, Roads, Power projects, Defense related projects, 

Mining etc. 34 

Important Cases 

In M C. Mehta v. Union of India, 35 it was held that it is not necessary to decide the legal 

effect of issue of the notification under Sections 4 and/or 5 of the Act. Not only in their 

record has the area been shown as forest but also affidavits have been filed in this Court 

stating the area to be "forest". In Godavarman this Court held that the term "forest" is to be 

understood in the dictionary sense and also that any area regarded as a forest in government 

records, irrespective of ownership, would be a forest. The State of Haryana, besides having 

filed affidavits in the forest matters trea!ing such areas as forest for the purposes of the FC 

Act has been seeking prior approval from the Central Government for diversion of such land 

for non-forestry purpose. Reference in this connection may also be made to the affidavit 

dated 8-12-1996 filed by Banarsi Das, Principal Chief Conservator of Forests, Chandigarh, 

Haryana. Our atte~tioil has also been drawn to letter dated 26-11-2002 addressed by the 

Divisional Forest Officer, Faridabad to the Mining Officer, Faridabad forwarding to him a 

list of blocked forest areas of Faridabad district and requesting him to ensure that the said 

forest areas are not affected by any mining operations as also to a letter dated 17-9-200 1 sent 

by the Principal Chief Conservator of Forests, Haryana (Panchkula) to the Director of 

Environment, Haryana stating therein that no mining activity can be permitted in the area. 

On the facts and circumstances of the case, we cannot permit the State Government to take a 

complete somersault in these proceedings and contend that the earlier stand that the area is 
' 

forest was under some erroneous impressions. In the present case, for the purposes of the FC 

34 For such diversions of forest lands for non forestry purposes, compensatory afforestation is stipulated and 
catchment area treatment plan, wildlife habitat improvement plan, rehabilitation plan etc. are being 
implemented, to mitigate the ill effects of diversion of such vast area of green forests. 
35 (2004) 12 sec 118, at page 181 
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Act, these areas shall be treated as forest and for use of it for non-forestry purpose; it would 

be necessary to comply with the provisions of the FC Act. 
' 

In Essar Oil Ltd. v. HaZar Utkarsh Samiti36 the Supreme Court said that the permits to be 

granted by the Central Government under the FCA and under the EPA are independent of 

each other and of the permission, which the State Government is required to give under 

Sections 29 and 35 of the WPA. Clearance under each of the three statutes is essential before 

any activity otherwise prohibited under those Acts may be proceeded with. In these appeals 

there is no challenge to the grant of permission to the appellant under the FCA and the EPA 

by the Central Government. The challenge by the respondent-writ petitioners before the High 

Court which was accepted, rested on an interpretation of Sections 29 and 35 of the WP A. 

Construing Section 29, the High Court held that the Marine Sanctuary and Marine National 

Park were not to be utilized for any purpose other than the purposes prescribed under the 

Wild Life (Protection) Act and except in accordance with Sections 26-A(3), 30 and Section 

35(6) thereof. The High Court said that 

"the Government could arrive at the satisfaction that it is necessary to grant such 

permission for destruction of wildlife, as otherwise in case such pennission for 

destruction, exploitation or removal is not granted, the same would adversely affect the 

improvement and better management of the wildlife". 

The word "necessary" was construed to mean indispensable, needful or essential. It was held 

that unless the Government was satisfied "beyond reasonable doubt" that the laying of the 

pipeline was indispensable for the better management of the wildlife, no permission could be 

granted under Section 29. The High Court found that it could not be said that the laying of 

crude oil pipeline was necessary or indispensable for the purpose of improvement and better 

management of the wildlife. The reports given by the Institute of Oceanography and NEERJ 

were held not to be binding on the Court. It was further held that neither of the expert bodies 

had reported that the laying of the crude pipeline in the sanctuary area was necessary for the 

better health, improvement and management of the wildlife therein. The High Court was also 

3\2004) 2 sec 392, at page 403 
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of the vi~w that it was not open to the executive to interfere with the power of the legislature 

under Section 26-A(3) by granting permission to lay pipelines thus "directly or indirectly" 

affecting the alteration o:f the boundaries of the sanctuary. Summing up, the High Court's 
' ' 

view was that the State Government can accord permission under Section 29 of the Wild 

Life (Protection) Act only if it is necessary for improvement and better management of 

wildlife and. since the laying of pipeline through the sanctuary was not for the improvement 

and better management of the wildlife. 

In T.N Godavarman Thirumalpad v. Union of India37 the Supreme Court said that it cannot 

be disputed that no development is possible without some adverse effect on the ecology and 

environment, and the projects of public utility cannot be abandoned and it is necessary to 

adjust the interest of the people as well as the necessity to maintain the environment. A 

balance has to be struck between the two interests. Where the commercial venture or 

enterprise would bring in results, which are Hir more useful for the people, difficulty of a 

small number of people has to be bypassed. The comparative hardships have to be balanced 

and the convenience and benefit to a larger section of the people has to get primacy over 

comparatively lesser hardship. 

Sustainable development is essentially a policy and strategy for continued economic and 

social development without detriment to the environment and natural resources on the 

quality of which continued activity and further development depend. Therefore, while 

thinking of the developmental measures the needs of the present and the ability of the future 

to meet its own needs and requirements have to be kept in view. While thinking of the 

present, the future should not be forgotten. We owe a duty to future generations and for a 

bright today, a bleak tomorrow cannot be countenanced. We must learn from our experiences 

of the past to make both the present and the future brighter. We learn from our experiences, 

mistakes from the past, so that they can be rectified for a better present and the future. It 

cannot be lost sight of that while today is yesterday's tomorrow, it is tomorrow's yesterday.38 

37(2002) 10 sec 606, at page 629 
38 Ibid at page 631. 
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So far as the effect of Rule 24-B of the Concession Rules is concerned, it is.:to be noted 

that Section 2(ii) of the Conservation Act rules out non-forest activities. The section begins 

with a non obstante clause providing that notwithstanding anything contained in any other 

law for the time being in force in a State, no State Government or other authority shall make, 

except with the prior approval of the Central Government any order of the nature enumerated 

in the provision. Section 3 of the Conservation Act deals with constitution of an Advisory 

Committee and Section 4 deals with the power to make rules. Rules 4, 5 and 6 of the Forest 

Conservation Rules, 1981 (in short "the Conservation Rules") are relevant. Rule 5 deals with 

the powers of the Committee to advise on proposals received by the Central Government. 

The Committee referred to therein is the one constituted under Section 3 of the Act. Rule 6 

deals with action of the Central Government on the advice of the Committee. Admittedly, the 

Central Government has not accorded the approval for use of any forest land or any portion 

thereof for being used for any non-forest purpose. That being so, Rule 24-B of the 

Concession Rules cannot be of any ·assistance to the Company. So far as the order dated 14-

11-2000 in WP No. 337 of 2000 is concerned, it is clear there from that dereservation of 

forests, sanctuaries and national parks was prohibited. Therefore, exclusion of the 

Company's land in terms of the notification under Section 35(4) of the Act, though the same 

was being used for mining by the Company, was not in order to that extent.39 

In Orpherts (P) Ltd., Calcutta v. Triloki Nath Agrawa/40 the Apex Court said that in view of 

this subsequent development, the entire area forming subject-matter of mining lease dated 

31-7-1951 along with such other area as may have been added to it (i.e. such other area as 

was available for grant pursuant to the notification dated 27-7-19 84) may b.e available for 

mining without running into conflict with the provisions of the Forest Conservation Act, 

1980. Secondly, under the mining lease dated 31-7-1951, the appellant would have been 

entitled to a renewal for a period of twenty years which period too has expired with effect 

from 31-7-2001 during the pendency of these proceedings. Thirdly, there were sixty-one 

applicants for fresh grant who suffered dismissal of their applications out of which some 

39 Ibid at page 632. 
40(2004) 12 sec 410, at page 413 
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only challenged the order of dismissal, by filing revisions before the Central Government 

and, therefore, there are less than sixty-one applicants for fresh .grant and the appellant in the 

fray claiming for the grant of mining leases. 

In B.L. Wadhera v. Union of India41 the Supreme Court held that Section 2 of the Forest 

Conservation Act mandates that no State Government or authority shall make an order 

directing that any forest land or any portion thereof shall cease to be reserved or any forest 

land or any portion thereof may be used for non-forest purposes or forest land or. any portion 

thereof may be assigned by way of lease or otherwise to any private person or to an 

authority, corporation, agency or any other organisation owned and controlled by the 

Governrrient or any such land or portion thereof be cleared of trees which have grown therein 

- without the prior approval of the Central Government. The gifting of land, in the instant 

case, cannot, in any way, be termed to be for a forest purpose. Learned counsel appearing for 

the State of Haryana showed us a government order which had declared the area, covered by 
,-

gift deeds, as forest prohibiting the cutting of the trees, declared as forest though for a limited 

period of 25 years. It is submitted that as the period of 25 years was not extended, the land, 

earlier declared as forest, had ceased to be a forestland. Such a plea is contradictory in terms. 

For the purpose of upgrading the provisions of the Act many notifications and rules have 

been pronounced by the Government of India in which one of the important rules is the 

Forest (Conservation) Rules, 2003.42 Another aspect of the forest conservation is rather 

dependant on conservation of air as because in the process of making food forest requires 

carbon dioxide, which is the integral part of air. 

41(2002) 9 SCC I 08, at page 140 
42 For details see Annex 8. 
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8.3.5-THE AIR (PREVENTION AND CONTROL OF POLLUTION) ACT, 1981 

Conservation of Air, which is the part of natural resources, is important as it helps to sustain 

life on earth. The Act was enacted to provide the prevention, control and abatement of air 

pollution, for the establishment, with a view to carry out the. aforesaid purposes, of Boards, 

for conferring on and assigning to such Boards powers and functions relating thereto and for 

matters connected therewith. 1 It was considered necessary to implement the decisions 

aforesaid in so far as they relate to the preservation of the quality of air and control of air 

pollution2
• In this way the Air Act came into being. Some of the important provisions are as 

follows: 

Central Board for the Prevention and Control of Air Pollution3
• 

The Central Board for the Prevention and Control of Water Pollution constituted under 

section 3 of the Water (Prevention and Control of·Pollution) Act, 1974 (6 of 1974), shall, 

without prejudice to the exercise and performance of its powers and functions under this Act, 

exercise the powers and perform the functions of the Central Board for the Prevention and 

Control of Air Pollution under this Act. 

State Boards for the Prevention and Control of Water Pollution to be, State Boards for 

the Prevention and Control of Air Pollution4
• 

In any State in which the Water (Prevention and Control of Pollution) Act, 1974 (6 of 1974), 

is in force and the State Government has constituted for that State a State Board for the 

1 The decisions were taken at the United Nations Conference on the Human Environment held in Stockholm 
in June, 1972, in which India participated, to take appropriate steps for the preservation and conservation of 
the natural resources of the earth which, among other things, include the preservation of the quality of air and 
control of air pollution. 
2 "Air pollution" means the presence in the atmosphere of any air pollutant Section 2.b 
3 Section 3 For sections 3 and 4, the following sections shall stand subs. by s.3 ibid, (date to be notified) 
namely:- 3. Central Pollution Control Board-The Central Pollution Control Board constituted under section 3 
of the Water (Prevention and Control of Pollution) Act, 1974 (6 of 1974), shall, without prejudice to the 
exercise and performance of its powers and functions under that Act, exercise the powers and perform the 
functions of the Central Pollution Control Board for the prevention and control of air pollution under this Act. 
4 Section 4 State Pollution Control Boards constituted under section 4 of Act 6 of 1974 to be State Boards 
under this Act.-In any State in which the Water (Prevention and Control of Pollution) Ai-t, 1974, is in force 
and the State Government has constituted for that State a State Pollution Control Board under section 4 of that 
Act, such State Board shall be deemed to be the State Board for the Prevention and Control of Air Pollution 
constituted under section 5 of this Act, and accordingly that State Pollution Control Board shall Without 
prejudice to the exercise and performance of its powers and functions under that Act, exercise the powers and 
perform the functions of the State Board for the prevention and control of air pollution under this Act. 
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Prevention and Control of Water Pollution under section 4 of that Act, such State Board shall 

be deemed to be the State Board for the Prevention and Control of air Pollution constituted 

under section 5 of this Act and accordingly that State Board for the Prevention and Control 

of Water Pollution shall, without prejudice to the exercise and performance of its powers and 

functions under that Act, exercise the powers and perform the functions of the State Board 

for the Prevention and Control of Air Pollution under this Act. 

Constitution of State Boards5
• 

A State Board constituted under this Act shall consist of the following members, namely:-

a Chairman, being a person, having a person having special knowledge or practical 

experience in respect of matters relating to environmental protection, to be nominated by the 

State Government: such number of officials, not exceeding five, as the State Government 

may think fit, to be nominated by the State Government to represent that government; such 

number of persons, not exceeding five, as the State Government may think fit, to be 

nominated by the State Government from amongst the members of the local authorities 

functioning within the State; such number of non-officials, not exceeding three, as the State 

Government may think fit, to be nominated by the State Government to represent the interest 

of agriculture, fishery or industry or trade or labour or any other interest, which in the 

opinion of that government, ought to be represented; tw~ persons to represent the companies 

or corporations owned, controlled or managed by the State Government, to be nominated by 

that Government; a full-time member-secretarl having such qualifications knowledge and 

experience of scientific, engineering or management aspects of pollution control as may be 

prescribed, to be appointed by the State Governments.7 

5 Section 5 
6 Subs. by s. 4, ibid., for cl. (f) (w.e.f. 1-4-1988). 
7 Provided that the State Government shall ensure that not less than two of the members are persons having 
special knowledge or practical experience in, respect of matters relating to the improvement of the quality of 
air or the prevention, control or abatement of air pollution. Every State Board constituted under this Act shall 
be a body corporate with the name specified by the State Government in the notification issued under sub
section (1), having perpetual succession and a common seal with power, subject to the provisions of this Act, 
to acquire and dispose of property and to contract, and may by the said name sue or_ be sued. 
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Powers And Functions Of Boards 

Functions of Central Board8
• 

Subject to the provisions of this Act, and without prejudice to the performance, of its 

functions under the Water (Prevention and Control of Pollution) Act, 1974 (6 of 1974), the 

main functions of the Central Board shall be to improve the quality of air and to prevent, 

control or abate air pollution in the country. 

In particular and without prejudice to the generality of the foregoing functions, the Central 

Board may- advise the Central Government on any matter concerning the improvement of 

the quality of air and the prevention, control or abatement of air pollution; plan and cause to 

be executed a nation-wide programme for the prevention, control or abatement of air 

pollution; co-ordinate the activities of the State and resolve disputes among them; provide 

technical assistance and guidance to the State Boards, carry out and sponsor investigations 

and research relating to problems of air pollution and prevention, control or abatement of air 

pollution; perform such of the function of any State Board as may, be specified in and order 

made under sub-section (2) of section 18;9 plan and organise the training of persons engaged 

or to be engaged in programmes for the prevention, control or abatement of air pollution on 

such terms and conditions as the Central Board may specify; organise through mass media a 

comprehensive programme regarding the prevention, control or abatement of air pollution; 

collect, compile and publish technical and statistical data relating to air pollution and the 

measures devised for its effective prevention, control or abatement and prepare manuals, 
' 

codes or guides relating to prevention, control or abatement of air pollution; lay down 

standards for the quality of air., collect and disseminate information in respect of matters 

relating to air pollution; perform such other functions as may be prescribed. 10 

8 Section 16 
9 Ins. by Act 47 of 1987. s. 7 (w.e.f. 1-4-1988). . 
10 (3) The Central Board may establish or recognise a laboratory or laboratories to enable the Central Board to 
perform its functions under this section efficiently. (4) The Central Board may- (a) delegate any of its 
functions under this Act generally or specially to any of the committees appointed by it; (b) do such other 
things and perform such other acts as it may think necessary for the proper discharge of its functions and 
generally for the purpose of carrying into effect the purposes Of this Act. 
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Functions of State Boards11
• 

subject to the provisions of this Act, and without prejudice to the performance of its 

functions, if any, under the Water (Prevention and Control of Pollution) Act, 1974 (Act 6 of 

1974), the functions of a State Board shall be- to plan a comprehensive programme for the 

prevention, control or abatement of air pollution and to secure the execution thereof-, to 

advise the State Government on any matter concerning the prevention, control or abatement 

of air pollution; to collect and disseminate information relating to air pollution; to collaborate 

with the Central Board in organising the training of persons engaged or to be engaged ill; 

programmes relating to prevention, control or abatement of air pollution and to organise 

mass-education programme relating thereto; to inspect, at all reasonable times, any control 

equipment, industrial plant or manufacturing process and to give, by order, such directions to 

such persons as it may consider necessary to take steps for the prevention, control or 

abatement of air pollution; to inspect air pollution control areas at such intervals as it may 

think necessary, assess the quality of air therein and take steps for the prevention, control or 

abatement of air pollution in such areas; to lay down, in consultation with the Central Board 

and having regard to the standards for the quality of air laid down by the Central Board, 

standards for emission of air pollutants into the ~tmosphere from industrial plants and 

automobiles or for the discharge of any air pollutant into the atmosphere from any other 

source whatsoever not being a ship or an aircraft: 12 to advise the State Government with 

respect to the suitability of any premises or location for carrying on any industry which is 

likely to cause air pollution; to Perform such other functions as may be prescribed or as may, 

from time to time, be entrusted to it by the Central Board or the State Government; to do 

such other things and to perform such other acts as it may think necessary for the proper 

discharge of its functions and generally for the purpose of carrying into effect the purposes 

of this Act. 13 

11 Section 17 
12 Provided that different standards for emission may be laid down under this clause for different industrial 
plants having regard to the quantity and composition of emission of air pollutants into the atmosphere from 
such industrial plants; · 
13 (2) A State Board may establish or recognise a laboratory or laboratories to enable the State Board to 
perform its functions under this section efficiently. 
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Prevention And Control Of Air Pollution 

· Power to declare air pollution control areas1
\ The State Government may, after 

consultation with the State Board, by notification in the Official Gazette declare in such 

manner as may be prescribed, any area or areas within the State as air pollution control area 

or areas for the purposes of this Act. 

The State government may, after consultation with the State Board, by notification in the 

Official Gazette,- alter any air pollution control area whether by way of extension or 

reduction ; declare a new air pollution control area in which may be merged one or more 

.· existing air pollution control areas or any part or parts thereof. If the State Government, after 

consultation with the State Board, is of opinion that the use of any fuel, other than an 

approved fuel, in any air pollution control area or part thereof, may cause or is likely to cause 
. . 

air pollution, it may, by notification in the Official Gazette, prohibit the use of such fuel in 

such area or part thereof with effect from such date as may be specified in the notification. 15 

Power to give instructions for ensuring standards for emission from automobiles16
• 

With a view to ensuring that the standards for emission of air pollutants from 

automobiles laid down by the State Board tinder clause (g) of sub-section (1) of section 17 

are complied with, the State Government shall, in consultation with the State Board, give 

such instructions as may be deemed necessary to the concerned authority in charge of 

registration of motor vehicles under the Motor Vehicles Act, 1939 (Act 4 of 1939), and such· 

authority shall, notwithstanding anything contained in that Act or the rules made there under 

be bound to comply with such instructions. 

14 Section I 9 
15 (4) The State Government may, after consultation with the Sate Board, by notification in the Official 
Gazette, direct that with effect fr6m such date as may be specified therein, no appliance, other than an 
approved appliance, shall be used in the premises situated in an air pollution control area : Provided that 
different dates may be specified for different parts of an air pollution control area or for the use of different 
appliances. (5) If the State Government, after consultation with the State Board, is of opinion that the burning 
of any material (not being fuel) in any air pollution control area or part thereof may cause or is likely to cause 
air pollution, it may, by notification in the Official Gazette, prohibit the burning of such material in such area 
or part thereof. 
16 Section 20 
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Restrictions on use of certain industrial plants17
• 

Subject to the provisions of this section, no person shall, without the previous consent of the 

State Board, establish or operate any industrial plant in an air pollution control area. If he 

has made an application for such consent within the said period of three months, till the 

disposal of such application18
. An application for consent of the State Board under sub

section ( 1) shall be accompanied by such fees as may be prescribed 'and shall be made in the 

prescribed form and shall contain the particulars of the industrial plant and such other 

particulars as.may be prescribed. 19 

Within a period of four months after the receipt of the application for consent referred to in 

sub-section (1), the State Board shall, by order in writing, [and for reasons to be recorded in 

the order, grant the consent applied for subject to such conditions and for such period as may 

be specified in the order, or refuse consent: f 0 

Provided that in the case of a person operating any industrial plant **21 in an air pollution 

control area immediately before the date of declaration of such area as an air pollution 

control area, the period so specified shall not be less than six months : after the installation of 

any control equipment in accordance with the specifications under clause (i), or after the 

alteration or replacement of any control equipment in accordance with the directions of the 

State Board under clause (ii), or after the erection or re-erection of any chimney under clause 

17 Section 21 
18 Subs. by Act 47 of 1987, s. 9, for sub:section (1) (w.e.f. 1-4-1988). 
19 Provided that where any person, immediately before the declaration of any area as an air pollution control 
area, operates in such area any industrial plant, ** 19such person shall make the application under this sub
section within such period (being not less than three months from the date of such declaration) as may be 
prescribed and where such person makes such application, he shall be deemed to be operating such industrial 
fclant with the consent of the State Board until the consent applied for has been refused, 
° Certain words omitted by s. 9, ibid., (w.e.f. 1-4-1988). Provided that it shall be open to the State Board to 

cancel such consent before the expiry of the period for which it is granted or refuse further consent after such 
expiry if the conditions subject to which such consent has been granted are not fulfilled: Provided further that 
before cancelling a consent or refusing a further consent under the first provision, a reasonable opportunity of 
being heared shall be given to the person concerned. Subs. by Act 47 of 1987, s. 9, for certain words (w.e.f. I 
.4 1981). 
21 Certain words omitted by Act 47 of 1987,s. 9, (w.e.f. 1-4-988). 
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(iv), no control equipment or chimney shall be altered or replaced or, as the case may be, 

erected or re-created except with the previous approval of the State Board. 

Power of Board to make application to court for restraining person from causing air 

pollution22
• 

On receipt of the application under sub-section ( 1 ), the court may niake such order as ,it 

deems fit. 23 According to the World Health Organization, the capital city of New Delhi is 

one of the top ten most polluted cities in the world. Surveys indicate that in New Delhi the 

incidence of respiratory diseases due to air pollution is about ·12 times the national average24
• 

The Act includes the preservation of the quality of air and control of air pollution.25 

Effects of air pollution on human beings26 

Hydrocarbons emitted by automobiles are toxic and react with hemoglobin in the blood. The 

effect of nitrogen is adverse and permanent. It increases children's susceptibility to diseases 

like influenza. Sulphur dioxide in the air spreads air acidity and corrodes buildings. It causes 

irritation to various parts of the respiratory systems. Reference to the environment has also 

been made in the Directive Principles of State Policy as well as the Fundamental Rights. The 

Department of Environment was established in India in 1980 to ensure a healthy 

environment for the country. This later became the Ministry of Environment and Forests in 

1985?7 

22 Section 22A Ins by s. 11, ibid. (w.ej 1-4-1988). 
23 (3) Where under sub-section (2), the court makes an order restraining any person from discharging or 
causing or permitting to be discharged the emission of any air pollutant, it may, in that order,- (a) direct such 
person to desist from taking such action as is likely to cause emission; (b) authorise the Board, if the direction 
under clause (a) is no , t complied with by the person to whom such direction is issued, to implement the 
direction in such manner as may be specified by the court. (4) All expenses incurred by the Board in 
implementing the sections of the court under clause (b) of sub-section (3) shall be recoverable from the person 
concerned as an-ears of land revenue or of public demand. 
24 http://www .helplinelaw .com/docs/airact 1981 /index. php 
25 The Air (Prevention and Control of Pollution) Act, 1981 extends to the whole of India. 
26 "Air pollutant" means any solid, liquid or gaseous substance 2[(including noise)] present in the 
atmosphere in such concentration as may be or tend to be injurious to human beings or other living creatures · 
or plants or property or environment; "Air pollution," means the presence in the atmosphere of any air 
pollutant. 
27 http://edugreen.teri.res.in/explore/laws.htm 
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The major threat to clean air is now posed by traffic emissions. Petrol and diesel-engined 

motor vehicles emit a wide variety of pollutants, principally carbon monoxide (CO), oxides 

of nitrogen (NOx), volatile organic compounds (VOCs) and particulates (PM10), which have 

an increasing impact on urban air quality.28 Ho~ever, traffic pollution problems are 

. ld "d 29 worsenmg wor -w1 e. 

Important Cases 

In Noise Pollution (V), In re v30 the Supreme Court held that Noise is a type of atmospheric 

pollution. It is a shadowy public enemy whose growing menace has increased in the modem 

age of industrialisation and technological advancement. Although a soft rhythmic sound in 

the form of music and dance stimulates brain activities, removes boredom and fatigue, but its 

excessiveness may prove detrimental to living things. Research has proved that a loud noise· 

during peak marketing hours creates tiredness, irritation and impairs brain activities so as to 

reduce thinking and working abilities. Noise pollution was previously confined to a few 

special areas like the factory or the mill, but today it engulfs every nook and comer of the 

globe, reaching its peak in urban areas. Industries, automobiles, rail engines, aeroplanes, 

radios, loudspeakers, tape recorders, lottery ticket sellers, hawkers, pop singers, etc., are the 

main ear contaminators of the city area and its marketplace. The regular rattling of engines 

- and intermittent blowing of horns emanating from the caravan of automobiles do not allow 

us to have any respite from irritant noise even in suburban zones. Noise is defined as 

unwanted sound. Sound, which pleases the listeners, is music and that which causes pain and 

annoyance is noise. At times, what is music for some can be noise for others. 

Section 2( a) of the Air (Prevention and Control of Pollution) Act, 1981, includes noise in the 

definition of "air pollutant". 

28 In addition, photochemical reactions resulting from the action of sunlight on nitrogen dioxide (N02) and 
VOCs from vehicles leads to the formation of ozone, a secondary long-range pollutant, which impacts in rural 
areas often far from the original emission site. 
29 http://www .airquality .co. uk/archive/what_ causes. php 
30 (2005) 5 sec 733, at page 749 
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"2. (a) 'air pollutant' means any solid, liquid or gaseous substance including noise 

present in the atmosphere in such concentration as may be or tend to be injurious to 

human beings or other living creatures or plants or property or environment;" 

Article 21 of the Constitution guarantees life and personal liberty to all persons. It is well 

settled by repeated pronouncements of this Court as also the High Courts that the right to life 

enshrined in Article 21 is not of mere survival or existence. It guarantees a right of persons to 

life with human dignity. Therein are included, all the aspects of life which go to make a 

person's life meaningful, complete and worth living. Human life has its charm and there is 

no reason why life should not be enjoyed along with all permissible pleasures. Anyone who 

wishes to live in peace, comfort and quiet within his house has a right to prevent noise as 

pollutant reaching him. None can claim a right to create noise even in his own premises, 

which would travel beyond his precincts and cause nuisance to neighbours or others. Any 

noise, which has the effect of materially interfering with the ordinary comforts of life judged 

by the standard of a reasonable man, is nuisance. How and when a nuisance created by noise 

becomes actionable has to be answered by reference to its degree and the surrounding 

circumstances, the place and the time.31 

From the analysis of the provisions of the Act it may be concluded that most of the thing 

depends on pollution control board for the proper and appropriate implementation of the task 

of conservation of natural resource like air. For the purpose of conservation of wholesome 

environment the Government oflndia Enacted The Environment (Protection) Act 1986. 

31 Ibid at page 747, see also M.C. Mehta v. Union oflndia (2004) 12 SCC 118, at page 166 
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8.3.6-THE ENVIRONMENT (PROTECTION) ACT, 1986 

Unlike the Air Act, which gives certain provisions for the conservation of natural resource 

like air that means not to the entire resources, the present Act provides a unique setup of 

legislation that help to conserve the natural resources as a whole. 1 It was considered 

necessary further to implement the decisions aforesaid in so far as they relate to the 

protection and improvement of environmene and the prevention of hazards to human beings, 

other living creatures, plants and property. The Act was enacted with the help of Article 253 

of the Constitution of India. Some of the important provisions are as follows: 

Power Of Central Government To Take Measures To Protect And Improve 

Environmene 

(1) Subject to the provisions of this Act, the Central Government, shall have the power to 

take all such measures as it deems necessary or expedient for the purpose of protecting and 

improving the quality of the environment and preventing controlling and abating 

environmental pollution. 

(2) In particular, and without prejudice to the generality of the provisions of sub-section (1 ), 

such measures may include measures with respect to all or any of the following matters, 

namely:-- co-ordination of actions by the State Governments, officers and other authorities-

( a) under this Act, or the rules made thereunder, or (b) under any other law for the time being 

in force which is relatable to the objects of this Act; planning and execution of a nation-wide 

programme for the prevention, control and abatement of environmental pollution; laying 

down standards for the quality of environment in its various aspects; laying down standards 

for emission or discharge of environmental pollutants from various sources 

1 The Act was enacted to provide for the wholesome conservation, protection and improvement of 
environment and for matters connected. there with. The decisions were taken at the United Nations 
Conference on the Human Environment held at Stockholm in June 1972, in which India participated, to take 
appropriate steps for the protection and improvement of human environment. 
2 "Environment" includes water, air and land and the inter- relationship which exists among and between 
water, air and land, and human beings, other living creatures, plants, micro-organism and property; Section 
2.a 
3 Section 3 
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whatsoever:4restriction of areas in which any industries, operations or processes or class of 

industries, operations or processes shall not be carried out or shall be carried out subject to 

certain safeguards; laying down procedures and safeguards for the prevention of accidents 

which may cause environmental pollution and remedial measures for such accidents; laying 

down procedures and safeguards for the handling of hazardous substances; examination of 

such manufacturing processes, materials and substances as are likely to cause environmental 

pollution; carrying out and sponsoring investigations and research relating to problems of 

environmental pollution; inspection of any premises, plant, equipment, machinery, 

manufacturing or other processes, materials or substances and giving, by order, of such 

directions to such authorities, officers or persons as it may consider necessary to take steps 

for the prevention, control and abatement of environmental pollution; establishment or 

recognition of environmental laboratories and institutes to carry out the functions entrusted 

to such environmental laboratories and institutes under this Act; collection and dissemination 

of information in respect of matters relating to environmental pollution; preparation of 

manuals, codes or guides relating to the prevention, control and abatement of environmental 

pollution; such other matters as the Central Government deems necess~ or expedient for 

the purpose of securing the effective implementation of the provisions of this Act.5 

Rules To Regulate Environmental Pollution6 

( 1) The Central Government may, by notification m the Official Gazette, make rules m 

respect of all or any of the matters referred to in section 3. 

4 Provided that different standards for emission or discharge may be laid down under this clause from 
different sources having regard to the quality or composition of the emission or discharge of environmental 
pollutants from such sources; 
5 (3) The Central Government may, if it considers it necessary or expedient so to do for the purpose of this 
Act, by order, published in the Official Gazette, constitute an authority or authorities by such name or names 
as may be specified in the order for the purpose of exercising and performing such of the powers and 
functions (including the power to issue directions under section 5) of the Central Government under this Act 
and for taking measures with respect to such of the matters referred to in sub-section (2) as may be mentioned 
in the order and subject to the supervision and control of the Central Government and the provisions of such 
order, such authority or authorities may exercise and powers or perform the functions or take the measures so 
mentioned in the order as if such authority or authorities had been empowered by this Act to exercise those 
powers or perform those functions or take such measures. 
6 Section 6 
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(2) In particular, and without prejudice to the generality of the foregoing power, such rules 

may provide for all or any of the following matters, namely:-- the standards of quality of air, 

water or soil for various areas and purposes; 7 the maximum allowable limits of concentration 

of various environmental pollutants (including noise) for different areas; the procedures and 

safeguards for the handling of hazardous substances;8the prohibition and restrictions on the 

handling of hazardous substances in different areas;9the prohibition and restriction on the 

location of industries and the carrying on process and operations in different areas; 10 the 

procedures and safeguards for the prevention of accidents which may cause environmental 

pollution and for providing for remedial measures for such accidents. 11 

Persons carrying on industry operation, etc., not to allow emission or discharge of 

environmental pollutants in excess of the standards12 

No person carrying on any industry, operation or process shall discharge or emit or permit to 

be discharged or emitted any environmental pollutants in excess of such standards as may be 

prescribed. 13 

Persons Handling Hazardous Substances To Comply With Procedural Safeguards14 

No person shall handle or cause to be handled any hazardous substance except in accordance 

with such procedure and after complying with such safeguards as may be prescribed. 15 

7 See r. 3 of Environment (Protection) Rules, 1986 and Schedules thereto. i. Schedule I lists the standards for 
emission or discharge of environmental pollutants from the industries, processes or operations and their 
maximum allowable limits of concentration; ii. Schedule II lists general standards for discharge of effluents 
and their maximum limits of concentration allowable; iii. Schedule III lists ambient air quality standards in 
respect of noise and its maximum allowable limits; and iv. Schedule IV lists standards for emission of smoke, 
vapour etc. from motor vehicles and maximum allowable limits of their emission. 
8See r. 13 of Environment (Protection) Rules, 1986, and i. Hazardous Wastes (Management and Handling) 
Rules, 1989; ii. Manufacture, Storage and Import of Hazardous Chemicals Rules, 1989; and iii. Rules for the 
Manufacture, Use, Import, Export and Storage of Hazardous Micro organisms, Genetically engineered 
organisms or Cells. 
9 Rule 13 SUPRA. 
10 Seer. 5 of Environment (Protection) Rules, 1986. 
11 Seer. 12 of Environment (Protection) Rules and Schedule 11, and relevant provisions of Hazardous Wastes 
(Management and Handling) Rules, Manufacture, Storage and Import of Hazardous Chemicals Rules and 
Rules for the Manufacture, Use, Import Export and Storage of hazardous Microorganisms, Genetically 
Engineered Organisms or Cells. 
12 Section 7 
13 Seer. 3 of Environment (Protection) Rules, 1486 and Schedule I. 
14 Section 8 
15See r. 13 of Environment (Protection) Rules, 1986 and i. Hazardous Wastes (Management and Handling) 
Rules, 1989; ii. Manufacture, Storage and h7lporl of Hazardous Chemicals Rules, 1989; and iii. Rules for the 
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Powers Of Entry And Inspection16 

Subject to the provisions of this section, any person empowered by the Central Government 

in this behalf17 shall have a right to enter, at all reasonable times with such assistance as he 

considers necessary, any place-- for the purpose of performing any of the functions of the 

Central Government entrusted to him; for the purpose of determining whether and if so in 

what manner, any such functions are to be performed or whether any provisions of this Act 

or the rules made thereunder or any notice, order, direction or authorisation served, made, 

given or granted under this Act is being or has been complied with; for the purpose of 

examining and testing any equipment, industrial plant, record, register, document or any 

other material object or for conducting a search of any building in which he has reason to 

believe that an offence under this Act or the rules made thereunder has been or is being or is 

about to be committed and for seizing any such equipment, industrial plant, record, register, 

document or other material object if he has reason to believe that it may furnish evidence of 

the commission of an offence punishable under this Act or the rules made thereunder or that 

such seizure is necessary to prevent or mitigate environmental pollution. 

Power To Take Sample And Procedure To Be Followed In Connection Therewith18 

( 1) The Central Government or any officer empowered by it in this behalf, 19 shall have 
I 

power to take, for the purpose of analysis, samples of air, water, soil or other substance from 

any factory, premises or other place in such manner as may be prescribed.20 

(2) The result of any analysis of a sample taken under sub-section (1) shall not be admissible 

in evidence in any legal proceeding unless the provisions of sub-sections (3) and (4) are 

complied with. 

Manufacture, Use Import, Export and Storage of Hazardous Micro organisms, Genetically Engineered 
organisms or Cells. 
16 Section 10 
17 The Central Govt. has empowered 60 persons listed in the Table (p. 251) vide S.O. 83 (E) published in the 
Gazette oflndia No. 66 dated 16-2-87 and S.O. 63 (E) published in the Gazette oflndia No. 42 dated 18-1-88. 
18 Section 11 
19 In excercise of powers conferred under sub-section (i) of section. 11 the Central Government has 
empowered 60 officers listed in the Table (p. 254) vide S.O. 84. (E) published in the Gazette No. 66 dated 16-
2-87 and S.O. 62(E) published in the Gazette No. 42 dated 18-1-88. 
2° For procedure for taking samples s~e r. 6 ofEnvironment (Protection) Rules, 1986, also. 
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(3) Subject to the provisions of sub-section (4), the person taking the sample under sub

section (1) shall-- serve- on the occupier or his agent or person in charge of the place, a 

notice, then and there, in such form as may be prescribed, of his intention to have it so 

analysed; in the presence of the occupier of his agent or person, collect a sample for analysis; 

cause the sample to be placed in a container or containers which shall be marked and sealed 

and shall also be signed both by the person taking the sample and the occupier or his agent or 

person; send without delay, the container or the containers to the laboratoryestablished or 

recognised by the Central Government under section 12. 

Environmental Laboratories21 

The Central Government22 may, by notification in the Official Gazette,-- establish one or 

more environmental laboratories; recognise one or more laboratories or institutes as 

environmental laboratories to carry out the functions entrusted to an environmental 

laboratory under this Act.23 The Central Government may, by notification in the Official 

Gazette, make rules specifYing-- the functions of the environmental laboratory;24 the 

procedure for the submission to the said lab~ratory of samples of air, water, soil or other 

substance for analysis or tests, the form of the laboratory report thereon and the fees payable 

for such report;25 such other matters as may' be necessary or expedient to enable that 

laboratory to carry out its functions. Whoever fails to comply with or contravenes any of the 

provisions of this Act, or the rules made or orders or directions issued thereunder, shall, in 

respect of each such failure or contravention, be punishable with imprisonment for a term 

which may exten~ to five years with fine whic~ may extend to one lakh rupees, or with both, 

and in case the failure or contravention continues, with additional fine which may extend to 
' 

five thousand rupees for every day during which such failure or contravention continues after 

21 Section 12 
22 The Central Government has deleg~ted its powers under clause (b) of sub-section (i) of section 12 and 
section 13 of the Act to the Central Pollution Control Board vide Notification No. S.O. 145 (E) dated 21-2-91 
f:ublished in the Gazette No. 128 dated 27-2-91. 
3 The list of laboratories/institutes recognised as environmental laboratories: and the persons recognised as 

Govt. Analysts is given in the table (p. 223). 
24 Seer. 9 ofEnvironment (Protection) Rules, 1986. 
25 Seer. 8 ofEnvironment (Protection) Rules, 1986. 
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the conviction for the first such failure or contravention26
• Where any offence under this Act 

has been committed by a compani7
, ev~ry person who, at the time the offence was 

committed, was directly in charge of, and was responsible to, the company for the conduct of . 

the business of the· company, as well as the company, shall be deemed to be guilty of the 

offence and shall be liable to be proceeded against and punished accordingly28
: Where an 

offence under this Act has been committed by any Department of Government, the Head of 

the Department shall be deemed to be guilty of the offence and shall be liable to be 

proceeded against and punished accordingll9
. No civil court shall have jurisdiction to 

entertain any suit or proceeding in respect of anything done, action taken or order or 

direction issued by the Central Government or any other authority or officer in pursuance of 

any power conferred by or inrelation to its or his functions under this Ace0
. 

Important Cases 

In Goa Foundation v. Diksha Holdings (P) Ltcf1 the Apex Court held that the relevant 

materials had not been placed before the appropriate authority before the environmental 

clearance was obtained from the Ministry of Environment and Forests and before the 

Municipal Council sanctioned the plan for construction of the hotel. According to the 

appellant, coastal stretches having been declared as Coastal Regulation Zone (for short CRZ) 

in exercise of powers conferred under Sections 3(1) and 3(2)(v) of the Environment 

(Protection) Act, 1986 and Rule 5(3)( d) of the Environment (Protection) Rules, 1986 and 

restrictions on the setting up and expansion of industries having been put within the said 

CRZ, which lies up to 500 metres of the high-tide line, the authorities concerned committed 

gross error in granting environmental clearance as well as in granting permission to the 

respondent for setting up the hotel complex. 

26 Section 15.1 
27 "compal).y" means any body corporate and includes a firm or other association of individuals; 
28 Section 16.1 · 
29 Section 17.1 · 
30 Section 22 
31(2001) 2 sec 97, at page 99 

205 



In ND. Jayal v. Union of lndia32
: the Supreme Court held that the present status of the dam 

project, keeping in view the pari passu condition on which "environmental clearance" has 

been granted by MoEF, calls for issuing the following directions to the respondents who 

represent various Ministries and Departments of the Central and State Governments as also 

the Corporation to which the project has been entrusted for implementation. To ensure 

sustainable development is one of the goals of the Environment (Protection) Act, 1986 (for 

short "the Act") and this is quite necessary to guarantee the "right to life" under Article 21. 

The conditions glued to the environmental clearance for the Tehri Dam Project given by tl:te 

Ministry of Environment vide its order dated 19-7-1990 has to be viewed from this 

perspective. 33 

In A.P. Pollution Control Bo~rd 11 v. Prof M V. Nayudu34_the Court said that under Section 

3(2)(v) above extracted, the Central Government or the State Government as its delegate, 

could issue directions as permitted by Section 5. Now Section 3(2)(v) permits restriction 

specifying "areas" in which industrial operations or processes shall not be carried out or shall 

be carried out subject to certain safeguards 

In Narmada Bachao Andolan v. Union of lndia35 the Court said that the notification under 

Section 3 of the Environment Protection Act cannot be regarded as having any retrospective 

effect. The said notification dated 27-1-1994, inters alia, provides as follows: 

"Now therefore, in exercise ofthe powers conferred by sub-section (1) and clause (v) of sub

section (2) of Section 3 of the Environment (Protection) Act, 1986 (29 of 1986) read with 

clause (d) of sub-rule (3) of Rule 5 of the Environment (Protection) Rules, 1986, the Central 

Government hereby directs that on and from the date of publication of this notification in the 

Official Gazette expansion or modernisation of any activity if pollution load is to exceed the 

existing one, or a new project listed in Schedule I to this notification, shall not be undertaken 

32(2004) 9 sec 362, at page 419 
33 Ibid at page 384 
34(2001) 2 sec 62, at page 78 
35 (2000) 10 sec 664, at page 729 

206 



in any part of India unless it has been accorded environmental clearance by the Central 

Government in accordance with the procedure hereinafter specified in this notification;"36 

In M C. Mehta v. Union of India37 the Apex Court held that it is not possible to accept that all 

these years, these private operators were "unaware" of the directions issued by this Court on 

28-7-1998· All private operators, who operate their buses in Delhi are bound by these orders, 

which were made to safeguard the health of the citizens, being a facet of Article 21 and had 

been publicised from time to time both in the electronic as well as print media. That apart, 

the Bhure Lal Committee had been set up under the Environment (Protection) Act and it was 

directed by this Court that the Committee could give directions towards effective 

implementation of the safeguards of Environment Protection Act. 

In Noise Pollution (V), In re · v38 the Court said that ''Pollution" is a noun derived from the 

verb "pollute". Section 2(c) of the Environment (Protection) Act, 1986 defines 
' 

"environmental pollution" to mean the presence in the environment of any environment~! 

pollutant. Section 2(b) of the said Act defines "environmental pollutant" to mean any solid, 

liquid or gaseous substance present in such concentration as may be, or tends to be injurious 

to envit:onment. Thus, the disturbance produced in our environment by undesirable sound of 

various kinds is called "noise pollution". 

In Church of God (Full Gospel) in India v. KKR. Majestic Colony Welfare Assn. 39 the 

Supreme Court said that under the Environment (Protection) Act, 1986, rules for noise

pollution level are framed which prescribe permissible limits of noi~e in residential, 

commercial, industrial areas or silence zone. The question is - whether the appellant can be 

permitted to violate the said provisions and add to the noise pollution. In our view, to claim 

such a right itself would be unjustifiable. 

36 This notification is clearly prospective and inter alia prohibits the undertaking of a new project listed in 
Schedule I without prior environmental clearance of the Central Government in accordance with the 
procedure now specified. In the present' case clearance was given by the Central Government in 1987 and at 
that time no procedure was prescribed by any statute, rule or regulation. The procedure now provided in 1994 
for getting prior clearance cannot apply retrospectively to the project whose construction commenced nearly 
eight years prior thereto. · 

. 
37(2001) 3 sec 756, at·page 759 
38(2005) 5 sec 733, at page 748 
39 (2000) 7 sec 282, at page 285 
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In U.P. Pollution Control Board v. Mohan Meakins Ltd. 40the Court held that lapse of 

seventeen years is no doubt considerable, but the Board is not the least to be blamed for it. 

Since it is not a pleasant task to probe irito the causes, which contributed for such a long 

delay we choose to refrain from doing that exercise. It must reach its logical culmination. 

Courts cannot afford to lightly deal with cases involving pollution of air and water. 

In MC. Mehta v. Union of lndia41 the Supreme Court held that the Environment Pollution 

(Prevention and Control) Authority is a statutory authority constituted under Section 3 of the 

Environment (Protection) Act, 1986, and its directions are final and binding on all persons 

and organisations concerned. 

In T.N Godavarman Thirumalpad v. Union of lndia42 the Court said that to protect and 

improve the environment is a constitutional mandate. It is a commitment for a country 

wedded to the ideas of a welfare State. The world is under an impenetrable cloud. 

In Deepak Nitrite Ltd. v. State of Gujarat43 the Apex Court stated that the industrial units in 

question have not conformed to the standards prescribed by GPCB cannot be seriously 

disputed in these cases. But the question is whether that circumstance by itself can lead to the 

conclusion that su~h lapse has caused damage to environment. 

In MC. Mehta v. Kamal Nath44 the Apex Court held that the industrial revolution brought an 

awakening among the men inhabiting this Earth that nature, with all its resources was not 

unlimited and forever renewable. The uncontrolled industrial development generating tonnes 

of industrial waste disturbed the ecological balance by polluting the air and water, which in 

tum, had a devastating effect on the wildlife, and, therefore, the early efforts to protect the 

environment related to the protection of wildlife. 

In MC. Mehta v. Union of India45 the Court held that "While it is true that in a developing 

country there shall have to be developments, but that development shall have to be in closest 

possible harmony with the environment as otherwise there would be development but no 

environment, which would result in total devastation, though, however, may not be felt in 

40 (2000) 3 sec 745, at page 752 
41 (2002) 4 sec 356, at page 363 
42(2002) I 0 SCC 606, at page 627 
43(2004) 6 sec 402, at page 407 
44 (2000) 6 sec 213, at page 219 
45 (2001) 4 sec 577, at page 581 
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praesenti but at some future point of time, but then it would be too late in the day, however, 

to control and improve the environment. Nature will not tolerate us after a certain degree of 

its destruction and it will, in any event, have its toll on the lives of the people. Though the 

Act is said to be the umbrella legislation with respect to conservation and protection of 

natural resources, but the earlier legislations like IPC and CRPC also provide certain 

thoughtful provisions, which also protect and conserve natural resources. 

It has been seen that the Present Act has widened its scope to cover many areas for 

conservation of natural resources. After this Act there are number of notifications and rules 

came into existence, which further helps to conserve natural resources. The Government of 

India has issued many notifications and rules, e.g. The Environment (Protection) Second 

Amendment Rules, 2004,46 The Environment (Protection) Amendment Rules, 2003,47 The 

Bio-Medical Waste (Management and Handling) (Amendment) Rules, 2003,48 The Recycled 

Plastics Manufacture and Usage (Amendment) Rules, 2003,49 The Municipal Solid Wastes 

(Management and Handling) Rules, 2000,50 The Ozone Depleting Substances (Regulation 

and Control) Rules, 200051
• The Act also examines the reality of environment impact 

assessment, which will ensure the scope for conservation of natural resources. In this context 

there is a notification in 1994.52 

From the above analysis this is rather concluded that the intention for which the Act was 

brought into to some extent requires amendment further, that will give more scope to 

conserve natural resources. Apart from Courts the quasi-judicial authority also takes part in 

the conservation of natural resources. For instance the environment tribunals that may be a 

great help for preserving the right to conserve natural resources. 

46 For details see Annex 4. 
47 For details see Annex 6. 
48 For details see Annex 5. 
49 For details see Annex 7. 
5° For details see Annex 9. 
51 For details see Annex I 0. 
52 For details see Annex 11. 
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8.3.7-THE NATIONAL ENVIRONMENT TRIBUNAL ACT, 1~95 

The conservation of natural resources is the central notion of every environmental legislation 

including protection of the same. Judicial and quasi-judicial authorities are also involved to a 

great degree to conserve natural resources. The present Act is unlike Environment Protection 

Act and covers a specific area for adjudication and thereby conservation. The Act was 

enacted to provide for strict liability for damages arising out of any accident1 occurring while 

handling2 any hazardous substance3 and for the establishment of a National Environment 

Tribunal for effective and expeditious disposal of cases arising from such accident, with a 

view to giving relief and compensation for damages to persons, prop~rty and the 

environment4 and for matters connected therewith or incidental thereto. The decisions were 

·taken at the United Nations Conference on Environment and Development held at Rio de 

Janeiro in June 1992, in which India participated, calling upon the States to develop national 

laws regarding liability and compensation for the victims of pollution and other 

environmental damages. 5 In this way the Act came into being. Some of the important 

provisions are as follows: 

Liability to pay compensation in certain cases on principle of no fault6 

Where death of, or injury to, any person (other than a workman) or damag~ to any property 

or environment has resulted 'from an accident, the owner shall be liable to pay compensation 

1 "Accident" means an accident involving a fortuitous or sudden or unintended occurrence while handling any 
hazardous substance resulting in continuous or intermittent or repeated exposure to death of, or injury to, any 
person or damage to any property or environment but does not include an accident by reason only of war or 
radio-activity; 
2 "Handling", in relation to any hazardous !substance, means the manufacture, processing; treatment; package; 
storage; transportation by vehicle, use, collection, destruction, conversion, offering for sale, transfer or the 
like of such hazardous substance; 
3 "Hazardous substance" means any substance or preparation which is defined as hazardous substance in the 
.Environment (Protection) Act, 1986, (29 of 1986.) and exceeding such quantity as specified by the Central 
Government under the Public Liability Insurance Act, 1991; (6 of 1991.) 
4 "Environment" includes water, air and land and the interrelationship which exists among and between water, 
air and land, and human beings, other living creatures, plants, microorganism and property; 
5 It is considered expedient to implement the decisions of the aforesaid Conference so far as they relate to the 
protection of environment, conservation of natural resources and payment of compensation for damage to 
rersons, property and the environment while handling hazardous substances. 

Section 3 
210 



for such death, injury or damage under all or any of the heads specified in the Schedule. In 

any claim for compensation under sub-section ( 1 ), the claimant shall not be required to plead 

and establish that the death, injury or damage in respect of which the claim has been made 

was due to any wrongful act, neglect or default of any person. 7 

Establishment of National Environment Tribunal8 

The Central Government shall, by notification, establish a Tribunal, to be known as the 

National Environment Tribunal, to exercise the jurisdiction, powers and authority Conferred 

on it by or under this Act. 

Composition of Tribunal and Benches thereof 

The Tribunal shall consist of a Chairperson and such number of Vice-Chairpersons, Judicial 

Members and Technical Members as the Central Government may deem fit and, subject to 

the other provisions if this Act, the jurisdiction, powers and authority of the Tribunal may be 
I 

exercised by Benches thereof. Subject to the other provisions of this Act, a Bench shall 

consist of one Judicial Member and one Technical Member. Notwithstanding anything 

contained in sub-section (1 ), the Chairperson- may, in addition to discharging the functions 

of the Judicial Member of the Technical Member of the Bench to which he is appointed, 
\ 

discharge the functions of the Judicial Member or, as the case may be, the Technical 

Member, of any other Bench; may transfer the Vice-Chairperson or other Member from one 

Bench to another Bench; may authorise the Vice-Chairperson or the Judicial Member or the 

Technical Member appointed to one .Bench to discharge also the functions of the Vice

Chairperson or, as the case may be, the Judicial Member or the Technical Member of another 

Bench; and may, for the purpose of securing that any case or cases which, having regard to 

the nature of the questions involved, requires .or require, hi his opinion or under the rules 

7 Explanation-For the purposes of this section- (i) "workman" have the meaning assigned to it in the 
W:orkmen's Compensation Act, 1923; (8 of 1923.) (ii) "injury" includes permanent total or permanent partial 
disability or sickness resulting out of an accident. 
8 Section 8 
9 Section 9 
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made by the Central Government in this behalf, to be decided by a Bench composed of more 

than two Members issue such general or special orders, as he may deem fit: 

Procedure and powers of Tribunal10 

On receipt of an application under sub-section (1) of section 4, the Tribunal may, after such 

inquiry as it may deem fit, reject the application summarily. The Tribunal shall have, for the 

purpose of discharging its functions under this Act, the same powers as are vested in a civil 

court under the Code of Civil Procedure, 1908, (5 of 1908.) while trying a suit, in respect of 

the following matters. namely:- summoning and enforcing the attendance of any person and 

examining him on oath; requiring the discovery and production of documents; receiving 
' 

evidence on affidavits; subject to the provisions of sections l23 and 124 of the Indian 

Evidence Act, 1872, (1 of 1872.) requisitioning any public record or document or copy of 

such record or document from any office; issuing commissions for the examination o.f 

witnesses or documents; reviewing its decisions; dismissing an application or· default or 

deciding it exparte; setting aside any order of dismissal of any application for default or any 

order passed by it ex parte; and . any other matter which is to be, or may be, prescribed. 

Whoever fails to comply with any order made by the Tribunal, he shall be punishable with 
' 

imprisonment for a term, which may extend to three years, or with fine, which may extend to 

ten lakh rupees, or with both II. Where any offence under this Act has been committed by a 

company, every person who, at the time the offence was committed, was directly in charge 

of, and was responsible to, the company for the conduct of the business of the company, as 

well as the company, shall be deemed to be guilty of the offence and shall be liable to be 

proceeded against and punished accordingly12
• 

Important Cases 

In A.P. Pollution Control Board v. Prof M V. Nayudu13 it was held that different statutes in 

our country relating to the environment provide appeals to appellate authorities. But most of 

10 Section 5 
II Section 25. Penalty for failure to comply with orders of Tribunal 
12 Section 26. Offences' by companies 
13 (1999) 2 ~cc 718, at page 736 
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them still fall short of a combination of judicial and scientific needs.14 Again, under the 

Nati9nal Environmental Tribunal Act, 1995, which has power to award compensation for 

death ()r injury to any person (other than workmen), the said Tribunal under Section 10 no 

doubt consists of a Chairman who could be a Judge or retired Judge of the Supreme Court or 

.High Court and a technical member. But Section 10(1)(b) read with Section 10(2)(b) or (c) 

permits a Secretary to the Government or the Additional Secretary who has been a Vice

Chairman for 2 years to be appointed· as the Chairman. We are citing the above as instances 

ofthegrave inadequacies. 

It is clear from the above discussion tha! the present Act deals with a specific area for 

conservation through adjudication. This Act propels a new age enactment in the name of The 

National Environment Appellate Authority Act, 1997, which is also contributory to 

conservation of natural resources. 

14 For example, the qualifications of the persons to be appointed as appellate authorities under Section 28 of 
the Water (Prevention and Control ofPollution) Act, 1974, Section 31 ofthe Air (Prevention and Control of 
Pollution) Act, 1981, under Rule 12 of the Hazardous Wastes (Management and Handling) Rules, 1989 are 
not clearly spelled out. While the appellate authority under Section 28 in Andhra Pradesh as per the 
notification of the Andhra Pradesh Government is a retired High Court Judge and there is nobody on his panel 
to help him in technical matters, the same authority as per the notifi~ation in Delhi is the Financial 
Commissioner (see notification dated 18-2-1992) resulting in there being in NCT, neither a regular judicial 

· member.nor a technical one. 
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8.3.8-THE NATIONAL ENVIRONMENT APPELLATE AUTHORITY ACT, 1997 .. 

As it has been seen from the last topic that for the purpose of conservation of natural 

resources quasi-judicial authority has been established and in the same way for the 

conservation of certain natural resources through appellate authority the present enactment 

came into existence.1 Some o"r the important provisions are as follows: 

Establishment Of Authority 

The Central Government shall, by notification in the Official Gazette, establish a body to be 

known as the National Environment Appellate Authority to exercise the powers conferred 

upon, and to perform the functions assigned to, it under this Act. The head office of the 

Authority shall be at Delhi2
. The Authority shall consist of a Chairperson, a Vice

Chairperson and such other Members not exceeding three, as the Central Government may 

deem fie. According to Section 5 the following are the qualifications: A person shall not be 

qualified for appointment as a Chairperson unless he has been-a Judge of the Supreme Court; 

or the Chief Justice of a High Court. A person shall not be qualified for appointment as a 

Vice-Chairperson unless he has-for at least two years held the post of a Secretary to the 

Government of India or any other post under the Central or State Government carrying a 

scale of pay which is not less than that of a Secretary to the Government of India; and 

expertise or experience in administrative, legal, managerial or technical aspects of problems 

relating to environment. A person shall not be qualified for appointment as a Member unless 

he has professional knowledge or practical experience in the areas pertaining to 

conservation, environmental management, law or planning and development. The President 

shall appoint the Chairperson, the Vice-Chairperson and the Members. The Chairperson, the 

1 The Act has been enacted to provide for the establishment of a National Environment Appellate Authority to 
hear appeals with respect to restriction of areas in which any industries, operations or processes or class of 
industries, operations or processes shall not be carried out or shall be carried out subject to certain safeguards · 
under the Environment (Protection) Act, 1986 and for matters connected therewith or incidental thereto. This 
act has been made to consolidate the provisions of The Environment (Protection) Act, 1986, which was been 
enacted for the protection and conservation of natural resources. 
2 Section 3 
3 Section 4 
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Vice-Chairp~rson or a Member shall hold office as such for a term of three years from the 

date on which he enters upon his office, but shall be eligible for re-appointment for another 

term of three years4
• 

Jurisdiction And Powers Of Authority5 

Any person ~ggrieved by an order granting environmental clearance in the areas in which 

any industries, operations or processes or class of industries, operations and processes shall 

not be carried out or shall be carried out subject to certain safeguards may, within thirty days 

from the date of such order, prefer an appeal to the Authority in such form as may be 

prescii.b~d. 6 

. The Civil Procedure Code does not bind the Authority7 

The Authority shall not be bound by the procedure laid dqwn in the Code of Civil Procedure, 

1908, but shall be ~ided by ~he principles of natural justice and· subject to the other 

provisions of this Act and of any rules made by the Central Government, the Authority shall 

have power to regulate its own procedure including the fixing of places and times of its 

. inquiry and deciding whether to sit in public or in private. 

The Authority shall haye, for the purposes· of discharging its functions under this Act, the 

saine powers as are vested in a civil court under the Code of Civil Procedure, 1908, while 

trying a suit, in respect of the following matters, namely:- summoning and enforcing the 

attendance of any person and examining him on oath; requiring the discovery and production 

of documents; receiving evidence on affidavits; subject to the provisions of sections 123 and 

124 of the Indian Evidence Act, 1872 requisitioning any public record or document or copy 

4 Section 7 
.s Section 11 . 
6 For the purposes of sub-section (1), "person" means-any person who is likely to be affected by the grant of 
environmental clearance; any person who owns or has control over the project with respect to which an 
application has been submitted for environmental clearance; any association of persons (whether incorporated 
or not) likely to be affected by such order and functioning in 'the field of'environment; the Central 
Government, where the environmental clearance is granted by the State Government and the State 
Government, where the environmental clearance is granted by the Central Government; or any local authority, 
any part of whose .local,limits is within the neighbourhood of the area wherein the project is proposed to be 
located. · · 
7 Section 12 
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of such record or document from any office; issuing commissions for the examination of 

witnesses or· documents; reviewing its decisions; dismissing a representation for default or 

deciding it, ex parte; setting aside any order of dismissal of any representation for default or 

an order passed by it ex parte; and any other matter which is required to be, or may be, 

prescribed by the Central Government. 

Bar Of Jurisdiction8
: With effect from the date of establishment of the Authority, no civil 

court or other authority shall have jurisdiction to entertain any appeal in respect of any 

matter with which the Authority is so empowered by or under this Act. All proceedings 
. . 

before the Authority shall be deemed to be judicial procee~ings within the meaning of . 

sections 193, 219 and 228 of the Indian Penal Code9
• The Chairperson, the Vice-Chairperson 

and the Members and the officers and other employees of the Authority shall be deemed to 

be public servants within the meaning of section 21 of the Indian Penal Code10
• Whoever 

fails to comply with any order made by the Authority, he shall be punishable with 

imprisonment for a term, which may extend to seven years, or with fme, which may extend 

to one lakh rupees, or with both II. 

Offences by Company12 

Where any offence under this Act has been committed by a company, every person who, at 

the time the offence was committed, was directly in charge of, and was responsible to, the 

company for the conduct of the business of the company, as well as the company, shall be 

deemed to be guilty of the offence and shall be liable to be proceeded against and punished 

accordingly. I3 

8 Section 15 
9 Section 16 
10 Section 17 
11 Section 19 
12 Section 20 
13 Provided that nothing contained in this sub-section shall render any such person liable to any punishment 
provided in this Act, if he proves that the offence was committed without his. knowledge or that he has 
exercised all due· diligence to prevent the commission of such offence. 
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Notwithstanding anything contained in sub-section (1), where an offence under this Act has 

been committed by a company and it is proved that the offence has been committed with the 

consent or connivance of, or is attributable to any neglect on the part of, any director, 

manager, secretary or other officer of the company1
\ such director15

, manager, secretary or 

other officer shall also be deemed to be guilty of that offence and shall be liable to be 

proceeded ag~inst and punished accordingly. 

Important Cases 

In A.P. Pollution Control Board v. Prof M V. Nayudu, 16 it was held that Environmental 

concerns arising in this Court under Article 32 or under Article 136 or under Article 226 in 

the High Courts are, .in our view, of equal importance as human rights concerns. In fact, both 

are to be traced to Article 21, which deals with the fundamental right to life and liberty. 

While environmental aspects concern "life", human rights aspects concern "liberty". In our 

view, in the context of emerging jurisprudence relating to environmental matters, - as is the 

case in matters relating to human rights, - it is the duty of this Court to render justice by . 

taking all aspects into consideration. With a view to ensure that there is neither danger to the 

environment nor to the ecology and, at the same time, ensuring sustainable development, this 

Court in our view, c~m refer scient!fic and technical aspects for investigation and opinion to 

expert bodies such as the appellate authority under the National Environmental Appellate· 

Authority Act, 1997. The said authority comprises a retired Judge of the Supreme Court and 

members having technical expertise in environmental matters whose investigation, analysis 

of facts and opinion on objections raised by parties, could give adequate help to this Court or 

the High Courts and also the needed reassurance. Any opinions rendered by the said 

authority would of course be subject to the approval of this Court. This is rather clear that if 

the Act is properly implemented the conservation is possible but it is unlike Biological 

Diversity Act, which conserves the entire Bio-diversity. 

14 "Company" mea~s any body corporate and includes a firm or other association of individuals; 
15 "Director", in relation to a firm, means a partner in the firm 
16 (1999) 2 sec 718, at page 740 
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8.3.9-THE BIOLOGICAL DIVERSITY ACT, 2002 

To provide for conservation of Biological Diversity1
, sustainable use of its components and 

equitable sharing of the benefits arising out of the use of biological resources2 and for 

matters connected therewith or incidental thereto this enactm~nt came into being, and this 

present Act is unlike the appellate authority Act, which covers only certain area as discussed 

in the last topic. India is rich in biological diversity and associated traditional and 

contemporary knowledge system relating thereto. India is a party to the United Nations 

Convention on Biological Diversity signed at Rio de Janeiro on the 5th day of June 1992. 

The said Convention came into force on the 29th December 1993; the said Convention 

reaffirms the sovereign rights of the States over their biological resources. The said 

Convention has the main objective of conservation of biological diversity, sustainable use3 of 

its components- and fair and equitable sharing4 of the benefits arising out of utilisation of 

genetic resources. It is considered necessary to provide for conservation, sustainable 

utilisation and equitable sharing of benefits arising out of utilisation of genetic resources and 

also to give effect to the said Convention, under Article 253 of Indian Constitution the 

enactment was passed. Some ofthe important provisions are as follows: 

Regulation Of Biological Diversity 

Certain persons not to undertake Biodiversity related activities without prior approval 

of National Biodiversity Authority5 

No person· referred to in sub-section (2) shall without previous approval of the National

Biodiversity Authority obtain any biological resource occurring in India or knowledge 

1 "Biological diversity" means the variability among living organisms from all sources and the ecological 
complexes of which they are part arid includes diversity within species or between species and of ecosystems; 
2 "Biological resources" means plants, animals and micro-organisms or parts thereof, their genetic material 
and by-products (excluding value added products) with actual or potential use or value but does not include 
human genetic material; 
3 "Sustainable use" means the use of components of biological diversity in such manner and at such rate that 
does not lead to the long-term decline of the biological diversity thereby maintaining its potential to meet the 
needs and aspirations of present and future generations. _ -
4 "Fair and equitable benefit sharing" means sharing of benefits as determined by the National Biodiversity 
Authority under section 2 I; 
5 Section 3 
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associated thereto for research or for commercial utilisation or for bio-survey and ~io- · 

utilisation. 

The persons who shall be required to take the approval of the National Biodiversity 

Authority under sub-section (1) are the following, namely:- a person who is not a citizen of 

India; a citizen of India, who is a non-resident as defined in c~ause (30) of section 2 of the 

Income-tax Act, 1961; a body corporate, association or organisation-not incorporated or 

registered in India; or. incorporated or registered in India under any law for the time being in 

force which has any non-Indian participation in its share capital or management. 

Results of research not to be transferred to certain persons without approval of 

National Biodiversity Authority6 

No person shall without the previous approval of the National Biodiversio/ Authority; 

transfer7 the results of any research rehtting to any biological resources occurring or obtained 

from India for mo?etary consideration or otherwise to any person who is not a citizen of 

India or a body corporate or organisation which is not registered or incorporated in India or 

which has any non-Indian participation in its share capital or management. 

Sections 3 and 4 not to apply to certain collaborative research projects8 

The provisions of sections 3 and 4 shall not apply to collaborative research9
• Projects 

involving transfer or exchange of biological resources or information relating thereto 

between institutions, including Government sponsored institutions of India, and such 

institutions in other countrie~, if such collaborative research projects satisfy the condition's 

specified in sub-section (3). 

6 Section 4 
7 "Transfer" does not include publication of research papers or dissemination of knowledge in any seminar or 
workshop, if such publication is as per the guidelines issued by the Central Government. 
8 Section 5 
9 "Research" means study or systematic investigation of any biological rest;>urce or technological application, 
that uses biological systems, living, organisms or derivatives thereof to make or modify products or processes 
for any use. 
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All collaborative research projects, other than those referred to in sub-section (1) which are 

based on agreements concluded before th~ commencement of this Act and in force shall, to 

the extent the provisions of agreement are inconsistent with the provisions of this Act or any 

guidelines issued under clause (a) of sub-section (3), be void. For the purposes of sub-section 

(1) collaborative research projects shall, -conform to the policy guidelines issued by the 

Central Gov:ernment in this behalf;- be approved by the Central Government. 

Application for intellectual property rights not to be made without approval of 

National Biodiversity Authority10
• 

No person shall apply for any intellectual property right by whatever name called in or 

outside India for any invention based on any research or information on a biological resource 

obtained from India without obtaining the previous approval of the National Biodiversity 

Authority before making such application. The National Biodiversity Authority may, while 

granting the approval under this section, impose benefit sharing fee or royalty or both or 

impose conditions including the sharing of financial benefits arising out of the commercial 

utilisation of such rights. 

National Biodiversity Authority 

Establishment of National Biodiversity Authority11 

With effect from such date as the Central Government may, by notification in the Official 

Gazette, appoint, there shall be established for the purposes of this Act, a body to be called 

the National Biodiversity Authority. The National Biodiversity Authority shall be a body 

corporate by the name aforesaid, having perpetual succession and a common seal, with 

power to acquire, hold and dispose of property, both movable and immovable, and to 

contract, and shall by the said name sue and be sued 12
• 

10 Section 6 
11 Section 8 
12 The head office of the National Biodiversity Authority shall be at Chennai and the National Biodiversity 
Authority may, ~ith the previous approval of the Central Government, establish offices at other places in 
India. 
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The National Biodiversity Authority shall consist of the following Members, namely: a 

Chairperson, who shall he an eminent per~on having adequate knowledge and experience in 

the conservation and sustainable use of biological diversity and in matters relating to 

equitable sharing of benefits, to be appointed by the Central Government; three members ex 

. officio to be appointed by the Central Government, one representing the Ministry of Tribal 

Affairs and tWo representing the Ministry of Environment and Forests of whom one shall be 

the Additional Inspector General of Forests or the Inspector General of Forests; seven 

members ex officio to be appointed by the Central Government to represent respectively the 

Ministries of the Central Government dealing with- Agricultural Research and Education; 

Biotechnology; Ocean Develop~ent., Agriculture and Cooperation; Indian Systems of 

Medicine and Homoeopathy; Science and Technology; Scientific and Industrial Research; 

five non-official members to be appointed from amongst specialists and scientists having 

special knowledge of, or experience in, matters relating to conservation of biological 

diversity, sustainable use of biological resources and equitable sharing of benefits arising but 

of the use of biological resources, representatives of industry, conservers, creators and 

knowledge holders of biological resources. 

Functions of National Biodiversity Authority13 

The National Biodiversity Authority may-advise the Central Government on matters relating 

to the conservation of biodiversity, sustainable use of its components and equitable sharing 

of benefits arising out of the utilisation of biological resources; advise the State Governments 

in the selection of areas of biodiversity importance to be notified under sub-section (I) of 

Section 37 as heritage sites and measures for the management of such heritage sites; perform 

such other functions as may be necessary to carry out the provisions of this Act. 

Transfer of biological resource or knowledge14 

No person who has been granted approval under section 19 shall transfer any biological 

resource or knowledge associated thereto which is the subject matter of the said approval 

13 Section 18 
14 Section 20 
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except with the permission of the National Biodiversity Authority. Any person who intends 

to transfer any biological resoilrce or knmyledge associated thereto referred to in sub-section . 

(1) shall make an application in such form and in such nianner as may be prescribed to the 

National Biodiversity Authority.15 

Establishment of State Biodiversity Board16 

The Board shall consist of the following members, namely.- a Chairperson who shall be an 

eminent person having adequate knowledge and experience in the conservation and 

. sustainable use of biological diversity and in matters relating to equitable sharing of benefits, 

to be appointed by the State Government; not more than five ex officio members to be 

appointed by the State Government to represent the Departments of the State Government; 
··, 

not more than five members to be appointed from amongst· experts in matters relating to 

conservation of biological diversitY, sustainable use of biological resources and equitable 

sharing of benefits arising out of the use of biological resources. 

Functions of State Biodiversity Board17 

The functions of the State Biodiversity Board shall be to,-- advise the State Government, 

subject to any guidelines issued by the Central Government, on matters relating to the 

conservation of biodiversity, sustainable use of its components and equitable sharing ofthe 

benefits arising out of the utilisation of ·biological resources; regulate by granting of 

approvals or otherwise requests for commercial utilization or bio-survey and bio- utilisation 

of any biological resource by Indians; perform such other functions as may be necessary to 

carry out the provisions of this Act or as may be prescribed by the State Government. 

Power of State biodiversity board to restrict certain activities violating the objectives of 

conservation, etc18
: Any citizen of India or a body corporate, organisation or association 

registered in India intending to undertake any activity referred to in section 7 shall give prior 

15 On. receipt of an application under sub-section (2), the National Biodiversity Authority may, after making 
such enquires as deemed fit and if necessary after consulting an exp·ert committee constituted for this purpose, 
by order, grant approval subject to such terms and conditions as it may deem fit, including the imposition of 
charges by way of royalty or for reasons to be recorded in writing reject the application. 
16 Section 22 
17 Section 23 
18 Section 24 
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intimation in such form as may be prescribed by the State Government to the State 

Biodiversity Board. 

Central Government to develop National strategies, plans, etc. for conservation, etc., of 

biological diversity19 

The Central. Government shall develop national strategies, plans, progr8mmes for the 

conservation and sustainable use of biological diversity including measures for identification 

and monitoring areas rich in biological resources, promotion of in situ20 conservation a.n.d ex 

situ21 conservation of biological resources, incentives for research, training, public education 

to increase awareness with respect to biodiversity. The Central Government shall undertake 

measures,-~ wherever necessary, for assessment of en~ironmental impact of that project 

which is likely to have adverse effect on biological diversity, with a view to avoid or 

minimise such effects and where appropriate provide for public participation in such 

assessment, to regulate, manage or control the risks associated with the use and release of 

living modified organisms resulting from biotechnology likely to have adverse impact on the 

conservation and sustainable use of biological diversity and human health. 

Power of Central Government to notify threatened species22 

Without prejudice to the provisions of any other law for the time being in force, the Central 

Government may from time to time notify, any species which is on the verge of extinction or 

likely to become extinct in the near future as a threatened species and prohibit or regulate 

collection thereof for any purpose and take appropriate steps to rehabilitate and preserve 

those species. 

Constitution of Biodiversity Management Committees23 

Every local body shall constitute a Biodiversity Management Committee within its area for 

the purpose of promoting conservation, sustainable use and documentation of biological 

19 Section 36 · 
20 "in.situ conservation" means the conservation of ecosystems and natural habitats and the maintenance and 
recovery of viable populations of species in their natural surroundings and, in the case of domesticated or 
cultivated species, in the surroundings where they have developed their distinctive properties. 
21 "ex situ conservation" means the conservation of components of biological diversity outside their natural 
habitats;, 
22 Section 3 8 
23 Section 41 
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diversity including preservation of habitats, conservation of land races24
, folk varieties25 and 

cultivars26
, domesticated stocks and breeds of animals and micro organisms and chronicling 

of knowledge relating to biological diversity. 

The provisions of this Act shall be in addition to, and not in derogation of, the provisions in 

any other law for the time being in force, relating to forests or wildlife27
• It is evident that the 

implementation of the provisions of the Act will give a wide area for conservation. 

Government .of India issued an important rule in the name of the biological diversity rules, 

2004,28 which further facilitates the process of conservation. Even the Indian Judiciary has 

responded positively to the task of conservation of natural resources, which has been 

discussed 41 the next part of the research work. 
·, . ' 

24 "landrace" means primitive cultivars that was grown by ancient farmers and their successors. 
25 "folk variety" means a cultivated variety that was developed grown and exchanged informally among 
farmers; 
26 "cultivar" means a variety of plant that has originated and persisted under cultivation or was specifically 
bred for the purpose of cultivation; 
27 Section 59 
28 For details see Annex 3. 
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Chapter-9-Indian Judicial Response 



9.1-INDIVIDUAL RIGHT AND CONSERVATION 

Indian Judiciary through various decisions made it clear that the pollution of the 

environment is the violation of fundamental right. Moreover court further stressed the 

importance of conservation of natural resources. 

Human Right To Environment 

Environmental degradation is a serious problem and considering its impact on the 

nature and court society law should rise to deal with the situation, as it demands in the 

present day today. The burning example of judicial action is Rat/am Municipality 

case1
• The court held that the state would realize that Art. 47 makes it a paramount 

principle of governance that steps are taken for the improvement of public health as 

amongst its primacy duties2 and human right has to be respected regardless of 

budgetary provision. The Supreme Court of India has developed two important 

concepts one is environment a human right and the other is absolute liability of 

industry to pay compensation to the victims. 

Role of United Nations 

Pollution of environment is a global problem. In this regard international efforts have 

been made to present the pollution of environment by involving human right to 

environment. The Economic and Social Council of the United Nations passed a 

resolution No. 2346 (XLV) on the 30th July 1968 on the question of concerning an 

international conference on problems of human Environment. This was followed by a 

resolution No. 2398 (XXIII) passed on the 3rd December 1968 by the United Nationals 

General Assembly. One part of the resolution reads as follows: 3 

"Concerned about the consequent effect on the condition of man, his physical, 

mental and social well-being, his dignity and his enjoyment of basic human rights, in 

developing as well as developed countries." 

1 Municipal Counci_l, Ratlam v. Vardhichand, AIR 1980.SC 1622. 
2 Ibid, para: 24. 
3 Subhash Kumar v. State of Bihar AIR 1991 SC 420. 
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Principle one of the United Nations Conference on Human Environment took place as 

Stockholm from 5th to 16th June, 1972 declares the environment as a human right. It 

says4
• 

" man has the fundamental right to freedom, equality and adequate 

conditions of life, in environment of a quality that permits ·a life of dignity and well 

being and he bears a solemn responsibility to protect and improve the environment for 

present and future generations". 

Article one of the United Nations World Commission on Environment and 

Development held during18-20 June 1986 at the peace palace in The Hague declared 

human right to environment. Article states5
• 

"All human beings· have fundamental right to an environment adequate for their 

health and well being." 

Principle one of Rio Declaration held during 3 to 14 June, 1992 also declares that 

human being has right to clean environment. It says. 

"Human beings are to the center of concerned for -sustainable development. 

They are entitled to a healthy and productive life in harmony with nature". 6 

Enforcement of Right to Environment in India 

Under Indian Constitution Indian judiciary through Articles 32 and 226 can enforce 

fundamental rights. Locus standi has been deviated from earlier-concept. Now a 

public-spirited citizen can also file suit through public interest litigation other than a 

person whose fundamental rights has been infringed. Previously, right to clean 

environment was not included in fundamental rights. Now, the Supreme Court has 

4 Lal's- "Commentaries on Water and Air Pollution Laws", 3rd Ed. 1997. Allahabad Law Publishers, 
p.355 
5 Singh, H. -"Right to Environment and Sustainable Development"- JILl 1987, Vol. 29 No. 3 at p. 
3~ ' 
6 Official Documents- JILl, Vol. 32, 1992 at p. 205. 
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held that right to pollution free environnient is a fundamental right under Article 21 of 

the constitutio~ of India. 7 Article 226 provides that notwithstanding anything in 

Article 32 every High Court shall have power, thought the territorial limits in relation 

to which it exercise jurisdiction to issue to any person or authority including the 

appropriate cases, any Government, within those territories, directions, or orders of 

with (a) for the enforcement of fundamental rights conferred by Part III and (b) for 

any other purpose. 

The Public Interest Litigation is . new locus standi to move to the court to enforce 

fundamental rights. The traditional rule of locus standi that a petition under Article 32 

can only be filed by a person whose fundamental right is in fringed has now been 

cmisiderably relaxed by the Supreme Court. The court now permits public interest 

. litigations or social action·litigations at the instance of 'public spirited citizens' for the 

enforcement of constitutional and other legal rights of any person or group of persons 

who because of their poverty or socially or economically disadvantaged position are 

unable to approach the court for relief. 8 

The R~ral Litigation and Entitlement Kendra v. State of U. P. 9 is the first case where 

the Supreme Court made an attempt to look into this question. The Court considered 
' 

the hardship caused to the lessees but thought that it is a price that has to be paid for 

· protecting and safeguarding the right of the people to 1ive in healthy environment with 

minimal disturbance to ecological balance. The Court said: 

". . . . . there can be no ·gain saying that limestone quarrying and excavation of the 

limestone deposits do seems to affect the perennial water springs. This environmental 

disturbance has however to be weighted in the balance against the need of limestone 

quarrying for industrial purposes in the country and we have taken this aspect into 

account while making this order". 

7 Thus, enforcement of right to clean environment can be made'by the Supreme Court under Article 
32 and by the High Courts under Article 226 oflndian Constitution. 
8 Access to Justice through 'class actions', 'public interest litigation' and representative proceedings' 
is the present constitutional jurisprudence. 
9 AIR 1985 SC 652. 
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The case was filed under ·Act 32 of the Constitution and order was given with 

~ emphasis on the need to protect the environment. The Court obviously was evolving a 

new right to environment without specifically maintainitig it.10 

In Ratlam Municipality v. Shri Vardhichand1 1
, the environment pollution in Ratlam 

affected large community of poor people and arose from a combination of diffuse: 

private polluters, slack and under fmancial enforcement agencies and haphazard town 

planning. The Supreme Court asserted that human· rights are to be respected. This 

implies that right to pollution free environment must be included under Article 21 of 
' 

the constitution. 

In Bandhua Mukti Morcha v. Union of India12
• Justice Bhagwati said, "Right to life 

with human dignity enshrined in Article 21 derive it life breath from the Directive 

Principles of State Policy." Article 48A13 of the directive principles of state policy 

declares that "The State shall endeavour to protect and improve the environment and 

to safeguard the forests and wild life of the country". 

In M C. Mehta v. Union of India14
, the court had to deal specifically with the impact 

of activities concerning manufacturing of hazardous products in a facto:ry. Many 

condition were lain down under which industries of hazardous products should be 

allowed to restart in doing so the court found that the case raised some seminal 

questions concerning the scope and ambit of Articles 21 and 32 of the constitution 15 

by making such comment, the court was manifestly referring to the concept of right to 

life in Article 21 and the process of vindication of that right in Article 32. If such a 

policy were adopted, it would mean the end of all progress and development. Such 

10 A step to induce right to pollution free environment under Article 21 of Indian Constitution, 
though, is of recent in origin but endeavour had been started quite earlier. 
11 See Supra 1. 
12 AIR 1984 SC 802. 
13 Added by 42nd Amendment Act, 1976. 
14 AIR 1987 SC 965 
15 Ibid at p. 966. 
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industries, even if hazardous have to be set up since they ore essential for economic 

development and advancement of well being of the people16
• 

In M c. Mehta's 17 case an important question concerning the amount of compensation 

payable to the victims affected by leakage of Oleum gas from the factory; The court 

held that it could entertain a petition under Act 32 of the constitution, namely, a 

petition for the enforcement of fundamental rights, and lay down the principles on 

which the quantum of compensation could be computed and paid. This case is 

significant as it evolved a new jurisprudence of liability to the victims of pollution 

caused by an industry engaged in hazardous and inherently dangerous activity18
• The 

' court said: 

"An enterprise which is ·engaged in a hazardous or inherently dangerous 

industry which poses a potential threat to the health and safety of the persons working 

in the factory and residing in the sut;rounding area owes an absolute and non-delegable 

duty to the community to ensure that no harm results to anyone on account of 

hazardous or inherently dangerous nature of the activity which it has under taken"19
• 

Right to Life Under Article 21 of the Constitution of India 

The concepts 'the right to life' 'personal liberty' and 'procedure established by law' 

contained in Art 2120 of the Indian constitution were in a state of inertia, during the 

year 1976. Tables were turned by the landmark decision of the Supreme Court in 

Maneka Gandhi v. Union of Indicl1
, which held that the right to life and personal 

liberty, guaranteed under And 21 could be infringed only by a just fair and reasonable 

procedure. The Post Maneka developments truly reflect the ideals of democratic 

16Ibid para 21. 
17 M.C. Mehta v. Union oflndia AIR 1987 SC 1086. 
18 Ibid at p. 1099. · 
19 Ibid para 31. . 
20 Article 21 says, ''No person shall be deprived of his life or personal liberty except according to the 
.procedure established by law." 
21 AIR 1978 SC 597. 
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freedom22
• The Supreme Court held that Art. 21 not only generate, a procedural justice 

but also widen the scope of the substantive right to life23
• The Supreme court 

strengthened Article 21 in two way, First' it required laws 'affecting personal liberty to 

also pass, the tests of Article 14 and Article 19 of the constitution24
, thereby ensuring 

that the procedure depriving a I?erson of his or her personal liberty be reasonable, fair 

and just. Second the court recognized several unarticulated liberties that were implied 

by Article 21 25
· It is by the second method that the Supreme CQurt interpreted the right 

to life and personal liberty to include the right to a wholesome environmenr6
• 

The Right to Life and Pollution Free Environment 

The Supreme Court 

In M C. Mehta's 27 case, the tanning industries located- on the banks of Ganga were 

alleged to be polluting the river. The court issued directions to them to set up element 

plants writhing six months from the date of the order. It was specified that failure to 

do so would entail closure of business. In the supporting judgement however, Justice 

K. N. Singh noted that the pollution of river Ganga is affecting the life, health and 

ecology of Indo-Gangetic plain28
• He concluded that although the closure of tanneries , 

might result in unemployment and loss of revenue, like health and ecology and greater 

importance. 29 

In Chhetriya Pradushan Mukti Sangrash Samiti v. State of UP° Chief Justice 

Sabyasanchi Mukherjee Observed, "Every_ citizen has a fundamental right to have the 

22 Sunil Batra v. Delhi Administration AIR 1978 SC 1675. 
23 Francis Coralie Mullin v. Union Territory ofDelhi AIR 1981 SC 746. 
24 See supra 18. . 
25 E.g. the right to free legal assistance; the right of a prisoner to be treated with humanity. 
26 Rosencranz, A. - "Environmental Law and· Policy in India," 2nd Reprint 1995, N.M. Tripathi 
Publication at p. 56. · 
27 M.C. Mehta v. Unionoflndia AIR 1988 SC 1037. 
28 Ibid at p. 1047. 
29 Ibid at p. I 048. 
30 AIR 1990 Sc 2060 at· p. 2062. 
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enjoyment of quality of life and living as contemplated in Art 21 of the constitution of 

India"· 

In Subhash Kumar v. Sate of Bihar 31 a PIL was filed to prevent the pollution ofBokaro 
. ~ 

river water from the sludge slurry discharged from the washeries of the Tata Iron of 

Steel Company Ltd. The court held that 

" .... right to life is a fundamental right under Art 21 of the Constitution and it 

includes the right to enjoyment of pollution of pollution free water and air for the 

enjoyment of life". 

In !~dian Council for En~iro-legal Action v. Union of India32 a PIL under Article 31 of 

.tlie constitution was filed for the invasion of their right to -life under Article 21 of the. 

~ther anti-pollution laws. The court said: 

"The damage caused by the untreated highly toxic wast~s resulting from the 

production of 'H' acid and the continued discharge of highly toxic effluent from 

sulphuric acid plant flowing through the sledges is indescribable. It has inflicted 

untold miseries upon the village and long lasting damage to the soil, to the under 

ground water and to the environment of the area in general, Properties of respondents 
. . 

(4 to 8)33 were attached. The court justified its action in the following words." 

In Vellore Citizens Welfare Forum v. Union of India34 the Supreme Court said that 

Article 21 of the constitution contains environmental protection. Any violation of 
' 

environmental law will also violate Art 21. The Court said: 

"The precautionary principles and the polluter pays principle have been 

accepted. as part of the law of the land. Article 21 of the Constitution of India 

guarantees protection to life and personal liberty. "35 

31 See supra 3. At p. 424. 
32 AIR 1996 SC 1446at p. 1467 . 
33 Hindustan Agro Chemicals Limited (R-4), Silver Chemicals (R-5), Rajasthan Multi Fertilizers (R-
6), Phosphates India (R-7), Jyoti Chemicals (R-8). 
34 AIR 1996 SC 271'5. (The Sludge Cases). 
35 Ibid at Para 12. . 
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. The Supreme Court held that such industries· through are of vital importance to the 

country's development but they cannot be allowed to destroy the ecology, degrade the 

environment and pose a health hazard and cannot be permitted to continue their 

operation unless they set up pollution control devices. 36 

In MC. .Mehta v. Union of lndia37
, the Supreme Court prevented environmental 

pollution in and around Taj Trapezium by shifting the industries and held that: 

" Based on the reports of various technical authorities, we have already reached the 

fmding that the emissions generated by the coke/coal consuming industries are air

Pollutants and have damaging effect on the Taj and the people living in the TTZ.38 It 

is rather, proved beyond doubt that the emissions generated by the use of coke/coal by 

the mdustries in TTZ are the.main polluters of the ambient air".39 

The Supreme Court in this case revealed that right to clean environment is maintain 

under Article 21 and pollution caused by Industries40 in the locality should be shifted 

outside the reach and the workmen should also be provided with the contitiuity of the 
- . 

employment. 

In Nayuda's41 case the Supreme Court elaboratelydiscussed the scope if Article 21 

with the right to clean environment. The Supreme Court said: 

" Environmental concerns arising under Article 32 or under Article 136 or 

under Article 226 are of the equal importance of Human rights· concerns. In fact both 

are to be traced to Article 21, which deals with fundamental right to life and liberty. 

While environmental a.Spects concern life human rights aspects concerns liberty. 

36 The court suggested for constituting a special bench "Green Bench" of the Madras High Court to 
deal with these and oth~r environmental cases as they are in better position to monitor these matters. 
37 AIR 1997 SC 734 (Taz Pollution Case) 
38 Taz Trapezium (TTZ). 
39 Ibid at Para 27. · 
40 Total Polluted !J:ldustries were 292 in numbers. 
41 A.P. Pollution Control Board v. M.V. Nayudu Air 1997 SC 812. 
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Under Article 32 or under Article 136 or Arising before the High Courts under Article 

226 of the constitution· of India',42
• 

The required standard now is that the risk of harm to the environment or to human 

health is to be deciding in public interest according to a reasonable persons' test43
• 

In M C . . Mehta v. Kaml Nath44
, the Supreme Court discussed in detail about the 

enforcement of rights under Article 21 and provided provision for awarding damages 

on environmental pollution. The court said: 

· " .... Article 21 of the constitution provides that no persons shall be deprived of 
·, 

his life and liberty exceptin accordance with the procedure established by law. Any 

disturbance of the basic environnient elements, namely air, water and soil, which are 

necessary for life, would be hazardous to life within the meaning of Article 21 of 

constitution',45
• 

In order to protect the life in order to protect "environment" and in order to protect 

"environment" and in order to protect "air, water and soil" from pollution this court 

through its various judgements has gives effect to the rights available, to the citizens 

and persons alike, under Article 21 of the constitution.46 

The Court further said: 

"In the matter of enforcement of Fundamental Rights under Article 21 under 

public law domains, the court in exercise of its powers under Article 32 of the 

constitution has awarded damages against those who have been responsible for 

disturbing the ecological balance either by running the industries or by other activity 

which has the effects of causing pollution in the environment.47
• 

42 Ibid at para 55. 
43 Ibid at paras 35,36 and 37. 
44 AIR 2000 SC 1997. 
45 Ibid at para 8. 
46 Ibid at para 10. · 
47 Ibid. 
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In Noise Pollution (V), In. re v48 it was held that the Article 21 of the Constitution 

guarantees life and personal liberty to·· all persons. It is well settled by repeated 

pronouncements of this Court as also.the High Courts that the right to life enshrined in 

Article 21 is not of mere survival or existence. It guarantees a right of persons to life 

with human dignity. 

In N.D. Jayal v. Union of India49 .the Apex Court held that to ensure sustainable 

development is one of the goals of the Environment (Protection) Act, 1986 (for short 

"the Act") and this is quite necessary to guarantee the "right to life" under Article 21. 
' Ifthe Act is not armed with the powers to ensure sustainable development, it will 

become·a barren shell. In· other words, sustainable development is one of the means to 

achieve the object and purpose of the Act as well as the protection of "life" under 

ArtiCle 21. 

InA.P. Pollution Control Board II v. Prof M V. Nayudu50 the Supreme Court said that 

a power in favour of a particular industry must be treated as arbitrary and contrary to 

public interest and in violation o( the right to clean water under Article 21 of the 

Constitution of India. 

· In Narmada Bachao Andolan v. Union oflndia51 the Court held that Water Is the basic 

need for the survival of human beings and is part of the right to life and human rights 

as enshrined in Article 21 of the Constitution of India and can be served only by 

providing source of water where there is none. The resolution of UNO in 1977 to 

which India is a signatory, during the United Nations Water Conference resolved 

unanimously inter alia as under: 

48 (2005) 5 sec 733, at page 747 
49 (2004) 9 sec 362, at page 383 
50 (2001) 2 sec 62,'at page 78 
51 (2000) 10 sec 664; at page 767 
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"All people, whatever their stage of development and their social and economic 

conditions, have the right to have access to drinking water in quantum and of a quality 

equal to their basic needs." 

In M C. Mehta v. Union of India52 it was held that all private operators, who operate 

. their buses in Delhi are bound by these orders, which were made to safeguard the 

health of the citizens, being a facet of Article 21 and had been publicised from time to 

time both in the electronic as well as print media. Besides, directions given for 

safeguarding health of the people, a right provided and protected by Article 21 of the 

·co~stitution, would override provisions of every statute including the Motor Vehicles 

Act, if they militate against the constitutional mandate of Article 21. 

In M C. Mehta v. Union of /ndia53 this Court has repeatedly said that the right to live is 

a fundamental right under Article 21 of the Constitution and it includes the right to 

enjoyment of pollution-free water and air for full enjoyment of life. 

High Court on right to clean environment 

The decisions of the Supreme Court had their influence on high courts. In 

comprehending the right to environment the high courts were more specific and 

direct. 54 

In Damodar Rao v. S. 0. Municipal Corporation, Hyderabacf5
, looking at the problem 

from an environmental perspective, the court observed56 that protection of 

environmental is not only the duty of citizens57
, but also the obligations58 of the state. 

52 (2001) 3 sec 756, at page 759 
53 (2004) 12 sec 118, at page 166 
54 Leelakrishnan, P-"Environmental Law in India," 1999, Butterworth at p. 115. 
55 AIR 1987 AP 170. · 
56 Ibid at p. 180. Into the domain of this doctrine of ownership, it is the collectivist jurisprudence of 
municipal administration that has made its first inroad. 
57 Constitution oflndia, Article 51-A (g). 
58 Ibid ,Article 48-A. 
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Thus it can be seen, that high courts were more active in protecting and improving the 

environment in many cases~9 earlier to Apex Court by interpreting the right to life so 

as to include right to pollution free environment. Besides environment being a 

compendium of many things, the expression person in Article 21 may be interpreted as 

an entity having legal personality. However, a question arises whether enforcement of 

a specific individual right to human environment, explicit or implied in the 

constitution affords sufficient flexibility in balancing environmental values, as 

opposed to economic and other interests.60 Even though this due process clause does 

not articulator concern over the quality of environment, the agreeable juristic views to 

be that ·a right to a ·decent environment can be induced from the judicial 

pro~ouncement, on civil liberties. 61 In a fast developing country like India, where 

enormous activities take place everyday, environmental issues may crop up any time. 

The balancing function is of course with the administration and legislature. As in 

every· other welfare measures the contributions of the courts will only be marginal in 

achieving social political and economic set up conducive to sustainable development. 

However, Judicial vigilance with Judicial Restraint will be a guarantee for disciple and 

helps orientation of administrative and legislative authorities in their battle for 

environmental protection. The decisions of courts have widened the scope of the right 

to ·life by reading into it. The right to clean environment. The counts in India have 

lived· up to the needs of the time and have made significant contributions in evolving 

new principles and remedies. Public Interest Litigation also became the weapon for 

conservation of natural resources, as discussed in the next topic. 

59 Rural Litigation & Entitlement Kendra v State of Uttar Pradesh (Dehradun Quarrying Case) 
AIR 1985 SC 652. Kinkeri Devi v State of Himachal Pradesh AIR 1988 HP 4. L.K. Koolwal v State 
of Rajasthan AIR 1998 RAJ 2. Madhavi v. Tilakan 1989 KLT 730. Attakoya Thangal v. Union of 
India 1990 KLT 580. V. Lakshmipathy v. State ofKerala AIR 1992 Kant 57. Law Society oflndia v 
Fertilizers and Chemical Travancore Ltd. AIR 1994 KER 308. Obayya Pujari v. Member Secretary 
K.S.P.C.B. Bangalore AIR 1999 Kant 157. 
6~ The rights to environment can be negative as well as positive. While the negative rights are those 
that protect the individual or groups from interference, the positive rights require affirmative action 
on the part of the state for environmental protection. 
61 This is exactly what happened in India. The state cannot deprive a person life without due process 
of law, because life being dependent in the ultimate analysis upon health, it was inherent in the 
constitutional recognition of a right to a healthy environment. 
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· 9.2-PUBLIC INTEREST LITIGATION (PIL) 

In the last topic of this research work Art. 21 was the subject matter for 

conserVation of natural resources and in the present topic Arts. 32 & 226 are the 

subject m.atter for conservation. Indian judiciary took Public Interest Litigation as 

weapon for conservation of natural resources. 

PIL Jurisdiction Evolved for Socio-Economic Justice 

It is to be stated that the gulf between objective of socio-economic justice 

enshrined in the Constitution and the governmental action for the attainment of the 

same caused the emergence of Public Interest Litigation Jurisdiction. The Supreme · 

. Court pointed it out1
, 

"The compulsions for the judicial of the technique of a public interest action is the 

constitutional promise of a social and economic transformation to usher in an 

egalitarian social order and a welfare State. Effective solutions to the problems 

peculiar to this transformation are not available in the traditional judicial system? 

The technique of public interest litigation serves to provide and effective remedy to 

enforce these group rights and interests." 

The Court has to innovate new methods and devise new strategies for the purpose 

of providing access to justice to large masses of people who are denied their basic 

human rights and to whom freedom and liberty have no meaning3
• 

. ~ 

1 Sheela Barse v Union of India AIR 1988 SC 2211 
2 The proceedings in a public interest litigation are, therefore, intended to vindicate and effectuate 
tlie public interest by prevention of violation of the rights, constitutional or statutory, of sizeable 
segments of the society, which owing to poverty, ignorance, social.and economic disadvantages 
cannot themselves'assert- and quite often not even aware of those rights. 
3 Judges Transfer Case AIR 1982 SC 149 
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Locus Standi Today: Scope And Restrictions 

~ 

In 1981, a seven-judge bench of the Supreme Court delivered a definitive judgment 

on standing in the Judges 'Transfer Case4
' although every judge delivered a 

separate opinion; there was general agreement with Justice Bhagwati's view on the 

issue of Lacus standi. Justice Bhagwati upheld the standing of practicing lawyers to 

challenge a government ·policy to transfer High Court judges, thereby undermining 

judicial independence. His judgment comprehensively describes the enlarged scope 

of what we have termed 'representative standing' (Ai, and 'citizen standing' (B/. 

But we must hasten to make it clear that the individual who moves the court for 

judicial redress in cases of this kind must be acting bona fide with view to 

vindicating the cause of jllstice and if he is acting for personal gain or private profit 

or out of political motivation or other oblique consideration, the court should not 

allow itself to be activities at the instance of such person and must reject his 

application at the threshold, whether it be in the form of a letter address to the court 

or even in the form of a regular writ petition filed in court7
• It has necessarily to be 

left top the discretion for the court8
• Unfortunately, as a rule of practice, neither the 

litigants nor the courts make the distinction between representative and citizen 

standing. Indeed, some later Supreme Court judgments have failed to appreciate 

this distinction and have muddled the separate rationales into a confused single 

doctrine9
• 

4 AIR 1982 SC 149, 194 
5 High Court under Art. 226 and in case of any fundamental right of such person or determinate 
cla.Ss of persons, ion this court under Art. 32 seeking judicial redress for the legal wrong or injury 
caused to such person or determinate class or persons. 
6 If public duties are to be enforced and social collective 'diffused' rights and interests are to be 
protected, we have to utilize the initiative and zeal of public-minded persons and organizations 
by allowing them to move the court and act for a general or group interest, even though they may 
not be .directly injured in their own rights. 
7 AIR 1982 SC 149, 189 
8 AIR 1982 SC 149, 192 
9 e.g., Forward Construc;tion Company v Prabhat Mondal AIR 1986 SC 391, 393; Sachidanand 
Pandey v State ofWest Bengal (Calcutta Taj Case) AIR 1987 SC 1109, 1134; and Ramsharan 
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In Subhash Kumar10 the Supreme Court reprimanded the petitioner for abusing the 

process of the court. The court dismissed the petition with costs, holding: 

Personal interest cannot be enforced through the process of this court under 

Art. 32 of the Constitution in the garb of public interest l~tigation. Public interest 

litigation .contemplates legal proceedings for vindication or enforcement of 

fundamental rights of a group of persons or community, which are not able to 

enforce their fundamental rights on account of their incapacity, poverty or 

. ignorance of law11
• 

Class Actions: In a class action one or more members of numerous class, having 

.'the same interest', may sue or defend on behalf of themselves and all the other 

members of the class. It is a procedural device designed to promote deficiency and 

fairness in the handling of large numbers of similar claims. A 'representative' or 

'class' suit is recognized under Order I rule 812 of the Code of Civil Procedure of 

1908.13 

Class Actions And The Environment: Although an examination of class suits in 

India shows that the class action device has been rarely, if ever, used in any 

personal injury tort case; there is no reason why it cannot be shaped into an 

instrument for the vindication of group interests in environmental torts. In fact, in 

Autyanuprasi v Union oflndia AIR 1989 SC 549, 553. The expanded standing doctrine as 
formulated in all three judgments appears to ignore the 'citizen standing' dimension. 
10 Subash Kumar v State of Bihar AIR 1991 SC 420 
11 Ibid at 424. 
12 Rule 8 of Order I of the Code of Civil Procedure if 1908, as it stands after the Code's 1976 
amendment, prescribes the following conditions for a representative action: (1) that the class be 
numerous; (2) that members of the class have 'the same interest' in the suit; (3) that the court 
permit a few persons to sue or be sued on behalf of the entire class; and ( 4) that the court issue 
notice of the suit to all persons having the same interest. 
13 Class suits are an exception to the general rule of compulsory joinder of all interested arties. 
They are allowed on the premise that members of the class who are made parties will protect 
their own interests, and in protecting them, the interest of the absent members of the class will 
also be protected. 
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moist environmental cases, it is hard to conceive of individual relief apart from 

class. relief. A class action would measurably assist in securing redress. Reversing 

the class alignment, the defendant class action by an individual plaintiff is an 

effective way to enjoin a large number of polluters, as the Ganga Pollution 

(I'anneriesFCase14 shows: 

When this petition came up for preliminary hearing, the court directed the issue of 

notice. under Order I of Rule 8 of the Court Civil Procedure treating this case as a 

, representative action by publishing the gist of the petition in the newspapers in 

circuhitipn in northern India and calling upon ·all the · industrialists and the 

municipal councils having jurisdiction over the areas through which the river 

Ganga flows to appear before court and to show cause as to why directions should 

not be issued to them. 

In Hussainara Khatoon v. State of Biha/ 5, the Court ordered that aU such prisoners 

whose names were submitted to the Court should be released forthwith. Since 

speedy trial was held to be fundamental right guaranteed by Art. 21 the Supreme 

Court considered its constitutional duty to enforce this right of the accused persons. 

In Bandhua Mukti Morcha v. Union of India16
, it has been held that it is not at all 

obligatory that an adversary procedure must be followed in proceedings under Art. 

32 for the enforcement of fundamental rights. There is no such compulsion in 

clause (2) of Art. 32 or· in any other part of the Constitution. Public interest 

litigations for the 'enforcement of fundamental rights are very much included in 

Art. 32.17 

14 M.C. Mehta v Union oflrtdia AIR 1988 SC 1037, 1038 
IS AIR 1979 sc 1369. 
16 AIR 1984 SC 802. 
17 The Supreme Court has now realized its proper role in a welfare State, and it is using this new 
strategy not only or helping the poor by enforcing their fundamental rights of persons but for the 
transformation ofthe whole society as an ordered and crime free society. 
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This could not have been possible without liberalization of the traditional rule of 

locus standi, facilitating "access to justice" by invoking the writ jurisdiction. In the 

process, instead of manly delivering legal justice he higher judiciary, especially the 

Supreme Court, has been dealing with issues of "social jus~ice" as well18
• 

Judicial Interpretation 

The Supreme Court in Subash Kumar 's19 case, categorically asserted that right to 

clean environment is a fundamental right and it shall come under Article 21 of the 

Constitution as right to life, thus, it is apparent that violation of right to clean 

environment is a violation of right to life and vise versa. 20 

In MC. Mehta v. Union of India21
, public interest litigation we filed under Article 

32 of the Constitution of India. That the pollution caused by the hazardous 

industries is a violation of_right to life under Article 21 of the constitution for the 

workmen of the industries and neighbors as well. The Supreme Court came 

forward to protect the rights of the people residing adjacent to the industry under 

Article 32 and held that damages as the natural consequence of environment 

pollution caused by the enterprises, which carry on inherently dangerous activities~ 

In Rural Litigation Entitlement Kendra v. State of U.P. 22:~. public interest litigation 

under Article 32 of the Constitution was filed to control the environment pollution 

caused by mining industries. The Supreme Court held that the rights of the people 

18 Bharat Desai, "Enforcement of the right to Environment Protection through Public Interest 
Litigation in India", I.J.I.L., Vol. 33, 1993 p. 39. 
19 AIR 1991 SC 420. 
20 Prior to the Subhas Kumar's case the environmental pollution cases, though, came under 
Article 32 but that was related with the industries coming under the definition of the state for the 
~urpose of incurring compensation. 

I AIR 1987 sc 965~ 
22 AIR 1988 SC 2187 -
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who are residing in the vicinity. of the mining industries must be protected for the 

purpose· of social safety, which shall be completed by creating a hazardless 

environment. 

In M C. Mehta v. Union of Jndid3
, the petitioner brought public interest litigation 

under Article 32 of the Constitution against the Ganga Water Pollution. In spite of 

having sufficient provision under water Act the Kanpur Mahapalika did not take 

necessary stets to prevent the pollution. Accordingly the Supreme Court felt that 

the people who are residing nearby Ganga River, their rights must be protected 

. ·against the pollution under Article 32 and directed the Kanpur Mahapalika to take 

necessary steps. 

In Chhetriya Pradushan Mukti Sangharsh Samittee v. State of U.P. 24
, the Supreme 

Court held that Article 32 is a great and salutary safeguard for the preservation of· 

fundamental rights of the citizens. Every citizen has a fundamental right to have the 

enjoyment of quality of life and-living as contemplated by Article 21 of the 

Constitution. Anything which endangers by a conduct of anybody either in 

violation or in derogation of laws, that quality of life and living by the people is 

entitled to be taken recourse of Article 32 of the constitution. 

In Subhash Kumar v. State of Bihal5
, the Apex Court opined that a person 

invoking the Jurisdiction of this court tinder Article 32 as public meters litigation 

must litigation must approach this Court for the vindication of the fundamental 

rights of affected persons and not for the purpose of vindication of his personal 

enmity. It is the duty of this court to discourage such petition and to ensure that 

invoking the extra ordinary jurisdiction of this court for personal matters does not 

obstruct the course of justice. 

23 AIR 1988 SC 1115. (KanpurNagarMahapalikaCase). 
24 AIR 1990 SC 2060. 
25 AIR 1991 SC420. 
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In Bichhri Villagi6 case, the villager's right to life was invaded and infringed by 
---

the respondents on account of the pollution caused by hazardous chemical wastes. 

The petitioner filed a writ petition under Article 32 for the enforcement of right to 

life under Article 21. The Court held that where the government of authorities 

concerned has not taken the &ction required of them by law and this has resulted in 
' 

violation of the fight to life of the citizens it will be the duty of the court to 

intervene through Article 32 of the ConstitUtion. 

In Pradeep Krishan v. Union of Jndia27_a public interest litigation under Article 32 

·of the·_constitution was filed to encourage the rights mentioned under Articles 14, _ 

21, 48-A, 51-A (g) and challenged the validity of forest department government of 

Madhya Pradesh permitting the tribals residing adjacent to the sanctuaries and 

national Park to collect the Tendu leaves as it is· a matter of their traditional rights. 

The Supreme Court directed the state government to enforce its obligation under 

Article 48(A) and take necessary precautions while notifYing for the 

maintainability of the traditional rights of the tribals. 

In Vel/ore Citizens Welfare Forum v. Union of Indiif8
:J. public interest litigation 

_ under Article 32 of the Constitution was filed to provide the tanneries filed 

constitution to provide constitutional remedies to the people who were the victims 

of environmental pollution due to the discharge of untreated effluents. The 

Supreme Court categorically mentioned that this activity is violation of right to life 

under Article 21 of the Constitution therefore; Article 32 of the Constitution is the 

perfect weapon to stop the infringement of the right to life and the proper 

enforcement of the same. 

In M C. Mehta v. Union of India29
, public interest litigation under Article 32 was 

filed to protect the Taj Mahal an ancient monument from environmental pollution. 

26 Indian Council for Enviro-Legal Action v. Union ofTndia, AIR 1996 SC 1446. 
27 AIR 1996 SC 2040. 
28 AIR 1996 SC 2715. 
29 AIR 1997 SC 734. 
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'The Supreme Court held that it is the duty of the Stat to protect and improve 

environment as stated under Article 48 - A of the constitution which also includes 

that the State should involve herself to protect the national asset which helps in 

increasing foreign revenues. Moreover, to maintain the natural beauty of Taz 

Trapezium is a right in rem because it is one of the Seven Wonders of the World. 

In Calcutta Tanneriel0 cas~, the Supreme Court held that it is the nature of the 

Article 32 of the Constitution to enforce the rights, which have been violated. 

Where the hazardous industries are not maintaining the mandatory provisions· of 

existiQg environmental laws and thereby violating the right to life. It is the duty of 

the court to enforce that right with the help of Article 32 of the constitution. 

In Re Bhavani Rivers31
, case, a public interest litigation was filed under Article 32 

of the constitution to protect the right to life of the people residing nearby the river 

from the discharge of objectionable effluents from distillery. The Supreme Court 

held that the object of Article 32. of the constitution is to protect and enforce the 

fundamental rights of the citizens. Therefore, the rights of the people residing 

nearby the polluted river have the right to the shelter of Article 32 of the 

Constitution. 

In M C. Mehta v. Union of India32
, the Supreme Court held that the vehicular 

pollution is the main pollution of Air Act and since this pollution affects the large 

number of people hereby violating the right to clean environment. Any public · 

spirited citizen will have the right to file a petition under Article 32 in the form of 

public interest litigation for the proper enforcement of fundamental rights. 

30 MC. Mehta v. Union of India (1997) 2 SCC 411. 
31 AIR 1998 SC 2578. 
32 AIR 1999 SC 291. 
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In A.P. Pollution Control Board v. M V. Naidu33
:. the Supreme Court held that the, 

environmental protection has become the part and parcel of Article 32 of the 

Constitution and now it not enforces fundamental rights but also enforces · t~e 

remedial measures in the of precautionary principle and polluter pays principle. 

In M C. Mehta v. Kamal Nath34
, the Supreme Court specified the scope of Article 

I 

32 of the Constitution that to grant compensation to betimes of environmental 

pollution, pollution fine cannot be imposed without proper trial upon the person 

found to have disturbed the environment and ecology. 
I 

In MC. Mehta v. Union oj India35,_the Supreme Court held that where it has been 

found that hazardous and noxious industries viz. brick kilns causing environment 

pollution and violating the rights of the people residing around. It is the Article 32 

of the Constitution, which shall provide the appropriate remedy by enforcing the 

rights of the people either by way of shifting the industry of closure of hazardous 

enterprises. It m~y be mentioned that the Supreme Court has been recognized as 

very progressive and super inn~vative' in the field of environ justice36
• 

In Narmada Bachao Andolan v. Union of India37 it was held by the Supreme Court 

that even in PIL cases t~e directions cannot be issued if that is violating the statute. 

In ND. Jayal v. Union of India38 it was observed that the protest of ecologists, as is 

brought before us in this public interest litigation, is not to be seen as obstructionist 

and anti-progress because the petitioners are actuated by the desire to obstruct 

ecological destruction and to halt the process that results in progress for a few and 

hardships for many. 

33 AIR 1999 SC 812. 
34 AIR 2000 SC 1997. 
35 AIR 2000 SC 3052. 
36 C.M. Jariwala, "Direction of Environmental Justice in India : Critical Appraisal of 1987 case 
Law" 35 JILl 92,) 14 (1993). · 
37 (2000) 1 o sec 664 
38 (2004) 9 sec 362 at page 410 
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In Atlf. C. Mehta v. Union of Jndia39 the Apex Court stated that though notification 

dated 27-1-1994 is not applicable to minor minerals, but having regard to what we 

have discussed above in regard to degradation of environment and the required 

standard about the risk of harm to the environment or to human health to be 

decided in public interest according to "reasonable person's test", and the report of 
. I 

Clv1PDI, we direct the Monitoring Committee to examine the leases granted for 

extnRCtion of minor mineral in light thereof and file its report. The Committee 

wouild; however, bear in mind that the notification dated 27-1-1994 as such is not 

appliicable to these leases. 

Arncle 226 

Artlicle 226 of the Constitution confers a power on all the High Courts of India, 

which they did not enjoy before the commencement of the Constitution. It enables 

therr:n to issue to any person or authority, including in appropriate cases any 

government, orders of writs, including writs in the nature of Habeas corpus, 

marndamus, prohibition, quo warranto and certiorari, for the enforcement of any of 

the rights conferred by Part III and "for any other purpose" i.e., for the enforcement 

of any other legal right40
• 

Judicial Interpretation 

In comprehending the right to environment, the high courts were more specific and 

dire-~t Damodar Rao v. S. 0. Municipal Corporation; Hyderabacf1 is a landmark 

case in this regard. In this case, the development plan earmarked an area as open 

space for recreational purposes. The residents living in the vicinity challenged this 

attempt to convert open space into a residential area. ~greeing with them, the court 

39 (~.004) 12 sec 118 at page 182 
40 V .:N. Shukla, "Constitution of India", 1Oth ed. 2001. Eastern Book Co. p. 544. 
41 AiiR 1987 AP 170 .. 
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held that the directions in the development plan on the nature of use of the open 

space would prevail, and the ownership subsequently acquired stood curtailed by 

the development plan, and that the attempts to build houses in such open space was 

contrary to law. Looking at the problem from an environmental perspective, the 

court observed that protection of the environment is no~· only the duty of the 

citizens42
, . but also the obligation43

, of the state. The court further held, 

Environmental law has succeeded in unshackling men right to life and personal 

liberty from the clutches of common law theory of individual ownership. The slow 

poisoning by the polluted atmosphere caused by environmental pollution and 

spoliation should cause by environmental pollution and spoliation should also be 

regarded as amounting to violation of Art. 21 of the Constitution44
• 

In L.K Koo/wal v State of Rajasthan45 public interest litigation was filed under 

Article 226 of the Indian Constitution. In this case, it was sought to clean the city 

of J aipur and save it from its unhygienic condition. Looking at the impact of Art. 

51 - A (g) of the constitution,, the Rajasthan High Court was of the view that 

though termed as duty, the provision gives citizens a right to approach the court for 

a direction to the municipal authorities to clean the city and that maintenance of 

health, Sanitation and environment falls within Art. 21, thus rendering the citizens 

the fundamental right ~o ask for affirmativeaction46
• 

In Goa Foundation v. Konkan Railway Corporation47
, the petitioner filed a public 

interest litigation under Article 226 of the constitution by alleging that the large 

projects like this corporation when works a large area of forest including ponds, 

rivers are polluted and thereby causes violation to the right to pollution free 

environment. The Bombay High Court held that a public project of such a great 

42 Constitution of India, Art 51 - A, (g) 
43 Ibid, Art 48 - A. 
44 Supra note 36 at p. 181. 
45 AIR 1988 Raj 2. 
46 Ibid at p. 4. 
47 AIR 1992 Born. 471. 
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magnitude, which is undertaken for meeting the aspiration of the people on the 

West Coast, couldn't be turned down on such considerations because here by this 

project a great number of people shall be benefited and very few persons shall be 

affected. 

In Rajiv Ranjan Singh v. State of Bihar48
, a. Social wor~er filed public interest 

litigation under Article 226 of the Constitution enforce the rights mentioned under 

Water Act. The High Court held that the Distillery can restart its functions on the 

condition that it protects the rights of the people residing nearby the water 

resources. 

In Murali Purshothaman v. Union of lndia49
, the Kerala High Court held that 

where there is air pollution due to the emiss~ons from automobiles the court can 

give directions to the State Government to take necessary steps so that the 

fundamental right of the citizens can be enforced under Article 226 of the 

Constitution. 

In Law Society of India v. Fertilizers and Chemicals Travancore Ltcf0, the Kerala 

High Court held that where the ammonic storage tank is hazardous to the life of the 

people is the sheer violation of right to life under Article 21 of the constitution. 

Therefore, Article 226 can be invoked to enforce the right to life of the people 

thereby protecting the environment from pollution. 

In M/s. Narula Dyeing and Printing Works v. U. 0.1. 51
, the Gujarat High Court held 

tat Article 226 of the constitution has · the jurisdiction to include the rights 

mentioned under Water Act and has the scope to enforce the rights where water 

resources have been polluted by the industrial effluents beyond its permissible 

limits. 

48 AIR 1992 Pat. 86. 
49 AIR 1993 Ker. 297. 
50 AIR 1994 Ker. 308. 
51 AIR 1995 Guj. 185 .. 
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In Talcher Swasthya Surakshya Parishad v. Chairman-cum- MD. M C.L. 52
, public 

.. 
interest litigation was filed under Article 226 of the constitution to prevent the air 

and water pollution, which was due to the operatic of collieries and mining 

activities. The Orissa High Court held that Article 226 of the Constitution has 

ample scop~ to enforce the rights mentioned in the Air and Water Acts and directed 

the pollution board to take strict steps tC? prevent the same. 

In Jacob Badakkancherry v. State of Kerala53
, the Kerala High Court categorically 

opiried that Article 226 of the Constitution has the valuable provision to protect the 

environment by enforcing the rights and duties mentioned under the Environment 

Protection Act, and thereby can direct the State Government to take necessary steps 

for the prevention and control of pollution. 

In Obayya Pujari v. Member Secretary KS.P. C. B., Bangalore54
, the Kamataka 

High Court held that where a stone crushing industry has a proper license and 

necessary permission to carry on the business, but if is engaged in environmental 

pollution, would not prevent the court from issuing necessary directions to enforce 

the rights as mentioned under Article 226 of the constitution. 

Thus, it is clear from the above decisions of the High Courts that in a petition under 

Article 226, the High Court has jurisdiction over issues of both fact and law; but 

ordinarily such a petition is based on facts established by affidavits. A high Courts 

reluctance to receive evidence under Article 266 proceeding is a rule of practice 

and not of jurisdiction. PIL acted as weapon and the concept of liability held 

pol~uter or, wrongdoer responsible for damages. The concept of absolute liability 

has been discussed in the next topic. 

52 AIR 1996 Orissa. 195. 
53 AIR 1998 Kerala. 1'14. 
54 AIR 1999 Kart. 157 
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9.3-ABSOLUTE LIABILITY 

Conservation of natural resources and liability are the two sides of a coine. He who 

commits a wrong is said to be liable or responsible for it. Liability or responsibility 

is the bond of necessity that exists between. the wrongdoer and the remedy for the 

wrong. Where the remedy is neither· a civil nor the party wronged has a right to 

demand the redress allowed by law, and the wrongdoer has a duty to comply with 

this demand. In the case of a criminal remedy the wrong door is under a duty to pay 

such penalty as the law through the·agency of the courts prescribes.1 

9.3.1-Concept of Liability Developed by Untied Nations 

United Nations through world commission on environment and development (i.e. 

Brundtland Report) has made a concert step of liability in environmental pollution, 

while elaborating the dimensions of sustainable development, the concept of 

polluter pays and precautionary pr:inciples were developed. However, it was a fmal 

touch of the previous work of the United Nations, because previous conference had 

traced the necessity to involve the liability of environmental pollution. 2 The 

resolution traces the important of liability in environmental pollution, which runs 

as.3 

1 Liability is the first place either civil or criminal, and in the second place either remedial or 
penal. In the case of penal· liability the purpose of the law, direct or ulterior is or includes the 
punishment of a wrongdoer; in the case of remedial liability, the law has no such purpose at all, 
its sole intent being the enforcement of the plaintiffs right, and the idea of punishment being 
wholly irrelevant. The liability of a borrower to repay the money borrowed by him is remedial; 
that of the publisher of a libel to be imprisoned, or to pay damages to the person injured by him, 

· is panel. All criminal liability is panel; civil liability on the other hand, is sometimes panel and 
sometimes remedial. 
2 The Economic and social council ofthe United Nations passed a resolution No. 1346 (XLV) on 
the 30th July, 1968 on the question of convening an International conference on problems of 
human Environment. This was followed by a resolutimi No. 2398 (XXIII) passed on the 3rd 
December 1968 by the United Nations General Assembly. . 
3 Reported in Lal's Commentaries on Water And Air Pollution Laws," 3rd Ed. 1997, Allahabad 
Law Publishers, at p. 355/56 
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The protection and improvement of the human environment is a major issue, 

which affects the well being of people and economic development through the 

world; it is the urgent desire of the peoples of the whole and the duty of all 

Government.4 The first legal step to involve liability towards environmental 

pollution was taken by the United Nations in World Commission on environment 

and deve~opment i.e., Brundtland Report in peace of Hague. Article 11 · of the 

conference runs as: 5 

"If one or more activities create a significant ri~k of substantial harm as a result of 

a trans boundary environment interference, and if the overall technical and socio

economic cost or loss of benefits involved in preventing or reducing such risk for 

exceeds in the long run the advantage which such prevention or reduction would 

entail, the state which carried out or permitted· the activities shall ensure that 

compensation is provided· should substantial harms occur in an area under national 

jurisdiction of another state or in an area beyond the limits of national jurisdiCtion." 

The United Nations through its Earth Summit of 1992 specifically discussed the 

liability relating to precautionary principles. Principle 3 of Article 3 of Earth 

Summit runs as: 6 

· "The parties should take precautionary measures to anticipate, prevent or minimize 

the causes of climate change and mitigate its Adverse effects where there are 

threats of serious or irreversible damage, lack of all scientific certainty should not 

be used as a reason for postponing such measures, taking into account that policies 

and measures to deal with ensure global benefit at the lowest possible cost. 

Liability for Environmental Pollution: In measurmg liability towards 

environmental pollution the measures of civil and criminal liability have been 

4 See Supra Note. 2 at p. 359 
5 

. Reported in Singh . N- Right to Environment- JILl Vol. 29 No. 3 at p 311 . 
6 Indian Journal oflntemational Law Vol.32 1992 at 213 
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combined together which constitute a very efficient instrument for the maintenance 

of justice and relief of the victims. 7 

9.3.2-The theory of strict liability 

In environmental law there are the acts for which a man is responsible irrespective 

of the existence of either wrongful intent or negligence. They are the exceptions to 
' 

the general requirement of fault. It may be thought, indeed, that in the civil as 

. opposed to the criminal law, strict liability8 should be the rule rather than the 

exceptlgn. In 1868 the House of Lords laid down in Rylands V. Fletcher9 the rule 

Recognizing 'No fault' liability. The recognized was 'strict liability' i.e. even if the 

defendant was not negligent. or rather, even -if the defendant did not intentionally 

cause the harms or he was careful, he could still be made liable under the rule. In 

Rylands v. Fletcher the thing so collected was a large body of water. The rule has 

also been applied to gas10
, electricity11 vibrations12 yewtrees13 sewage14 flag-pole 15

, 

expolsion16
, noxious fumes 17

, and rusty wire18
• 

7 In India liability to give relief either through cooperation or penalty is of recent origin. In 
previous days stenos were taken to provide relief to the victims of environmental pollution. But 
concern steps were taken after some conferences made by United· Nation in which also 
participated. · 

The expression formerly used was 'absolute" liability, but since exceptions are always 
recognized to so':'called absolute liability. Sir peery Winfield suggested that a better term was 
'strict" liability (The Myth of Absolute liability" (I 926) 42 Q.L.R. 37) and this suggestion has 
since been judicially adopted. 
9 (1868) L.R. 3.H.L. 330 
10 Bacheller v Tunbrige wells Gas Co. (1900) 84 L.T. 765 
11 National Telephone Co v Baker, (1893) 2 ch.186 
12 Hoare And Co. v Me. Alpine (1893) 1ch.167 
13 Crowhurst v Amersham Burial Board (1878) 4 Ex. D5 
14 Tenant v Goldwin (1704) 1 Salk, 360 Jones v Lanrust U.D.C. (1911) 
15 Shiffinan v Grant priory, etc (1936) I All E.R. 557 
16 T.C. Balakrishnan v T.R. Subramanian. AIR 1968 Karala 151 
17 West v Bristol Tramways Co., (1908) 2 K.B.14 
18 Firth v Bowling Iron Co. (1878) C.P.D. 254 
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9.3.3-Position in India19 

Recently, the liability without fault has been recognized in case of motor vehicle 

accidents. The Motor vehicles Act. 1939 recognises 'liability without fault' to a 

limited extent20
• Recognition of 'liability without fault' in case of motor vehicle · 

accident ~s a welcome measure. It is submitted that the recognition of such a 

liability will in fact be the. application of the rule in Rylands v. Fletcher in its true 

spirit because the activity of running the motor vehicles today is in no way less 

hazardous than the escape of water in that case, more than a century ago. 

9.3.4~ The Rule of Absolute Lia~ility 

In M C. Mehta v. Union of Indicl1 the action was brought through a writ petition 

under Article 32 ofthe Constitution by way of public interest litigation (PIL). The 

Supreme Court took a bold decision· holding that it was not bound to follow the 

19th century rule of English law and it could evolve a rule suitable to the social and 

economic conditions prevailing in India at the present day. It evolved the rule of 

'absolute liability' as part of Indian Law in preference to the rule of strict liability 

laid down in Rylands v. Fletcher. It expressly declared that the new rule was not 

subject to any of the exceptions under the rule in Rylands v. Fletcher. 

In Union Carbide Corpn. V. Union of lndia22
, the Supreme Court held that the 

damages payable by the alleged tort feaster must be correlated to the magnitude 

19 The rule of strict liability is applicable as much in India as in England. There has, however, 
been recognized of some deviation both ways, i.e., in the extension of the scope of the rule of 
strict liability as well as the limitation of its scope. 

20 Such Liability was first recognized by an insertion of Sec 91 -A in 1982 by an Amendment of 
the motor Vehicle, Act, 1939 
21 AIR 1987 S.C. 1086. This case was decided by a bench consisting of7 judges on a reference 
made by a Bench ofthreejudges. 
22 AIR 1990 SC 273 at p. 281-283 
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and capacitY of the enterprise. One aspect of this matter was dealt with by this 

court in M C. Mehta v. Union of Indicl3
, which marked a significant stage in the 

.. 

development of the law. "But, at the hearing there was more than a mere hint in the 

submission of the Union Carbide that in this case the law was altered with only the 

Union Carbide Corporation in mind, and was altered to its disadvantage even 

before the_ case had reached this court. The criticism of the Mehta principle, 

perhaps, ignores· the emerging postulates of tuitions liability whose principal focus 

is the social - limits on economic adventurism. There are certain things that a 

civilized society simply cannot permit to be done to is members, even if they are 

compensated for their resulting losses. 

In Union Carbide Corpn V. Union of Indicl4 the Supreme Court traced the 

importance of the concept of absolute liability. On 29th March 1985 the Bhopal Gas 

Leak Disaster (Processing of Claims) Act. 1985 was passed authorizing the 

Government of India, as parents partite exclusively to represent the victims so that 

interests of the victims of the disaster are fully protected, and that claims for 

compensation were pursued speedily, effectively, quotably and to the best 

advantage of the claimants. The concept of absolute liability has been tentatively 

·done by passing of the Bhopal Gas Lake Disaster (PC) Act of 1985. 

Absolute Liability in Legislative Shape 

9.3.5-The Public Liability Insurance Act, 1991 

The Public Liability Insurance Act, 1991 25 is also based on the concept of absolute 

liability. The Act aims at providing for public liability insurance for the purpose of 

providing immediate relied to the persons affect by accident occurring while 

23 See Supra Note 27 
24 AIR 1992 s:c. 248 at 264, 309 
25 The Act received the assent ofthe President on 22.1.1991 
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handling any hazardous substance for matters connected therewith or incidental 

thereto:z6
• 

Every owner, i.e., a person who has control over handling of any hazardous 

substance, shall take out, before he starts handling any hazardous substance, one or 

more insu.rance policies providing for contracts of insurance whereby he is insured 

against liability to give relief in case of death or injury to person, or damage to any 

properly, arising from_ an accident occurring while handling any hazardous 

substance. In respect of already established units insurance policy or policies have 

to· be ·taken as soon as possible, but within a maximum period of one year from the 

colllll1:encement of the Act. Such liability shall be on the principle of "on fault'' 

liability. 

"Hazardous substance" means any substance or preparation which by reason of its 

chemical or its chemical or physico-chemical properties or handling, is liable to 

cause harm to human beings, other living creatures, plant, micro-organism, 

property or the environment27
• "Handling" in relation to any hazardous substance 

means the manufacture, processing, treatment, package, storage, transportation by 

· vehicle, use, collection, destruction, sovereign, offering for sale, transfer of the like 

of such hazardous substance28
• 

The Act imposes through Section 3(1) 29absolute liabilities upon the owner of 

enterprise handling hazardous substances to provide immediate relief to the persons 

for the harm they have sustained in the event of accidents. 30 

26 Mehdi. Dr. Ali - "The ~ublic Liability Insurance Act, 1991 - a critical appraisal, AIR 1992 
Joumal36 
27 Section 2 (d) 
28 Section 2.9c) ofthe Public Liability Insurance Act, 1991. 
29 Section 3(1) records as "Where death or injury to any person (other than workman) or damage 
to any property has renulted from an auident the owner shall be liable to give such relief as is -
specified in the shedule for such death, injury or damage. 
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In view of the above development it can be said that judiciary has maintained the 

concept of liability and accepted the United Nation's view of liability as well. Most 

of the environmental cases faced trouble during strict liability regime. Due to the 

presence of unwanted exceptions cases escaped from their liability. Even after that 

concept of state also created a tangle between victims and polluter. No doubt, 

absolute liability minimized these problems and provided greater amount of relief 

by way of compensation. This was not. an end because the concept of polluter pays 

. principle came into existence with the grace of United Nations World conference 

on e~vironment and development. Indian Judiciary made a way in which both the 

concepts were intermingled to provide relief to the victims of environmental 

pollution. Since the precautionary principle and polluter pays principle have been 

accepted in India, so, now a days most of the environmental cases are being dealt 

with polluter pays principle to make the industry absolutely liable. 

The concept of absolute liability is the protector of the notion of sustainable 

development. In the next topic sustainable development has been discussed in 

details of this research work. 

30 Section 4(1) of the Act makes compulsory to take insurance· policy but it does not suggest any 
guidelines with reference to the valuation of the policy. The Central Government may exempt 
certain owners namely (a) the Central Government; (b) any State Government; (c) any 
corporations owned or controlled by the Central or State Government; or (d) any local authority, 
form the requirements of Section 4(1) ofthe Act. 
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9.4-SUSTAINABLE DEVELOPMENT 

9.4.1-Concept of Sustainable Development in Relation to Conservation 

The right to development and conservation do have certain limitations in as much 

as it _cannot be asserted of the expense of the community or even of the expense of 

neighbouring States whose prospects may be jeopardized.1 The effects of WCED 

need to be briefly reviewed at this juncture. Its emphasis on sustainable 

development is vital to the well being of humanity- and not only present 

·- ge~~r~tions, but also generation, still to come2
• 

The Supreme Court of India in Vel/ore Citizens Welfare Forum v. Union of Jndia3 

elaborated and discussed the concept of sustainable development, which has been 

accepted· a8 part of the law of the land. Both the problems have been given priority 

within the UN framework and other international bodies4
• The planet is passing 

through a period of dramatic growth and fundamental change5
• 

The definition of sustainable development6 by WCED, sheds light on the short-falls 
I 

. of our past unsustainable development patted, namely global environmental threats 

depletion of the ozone layer risks of climkte change, loss of biodiversity and 

1 For example, a state cannot, in the name of development make applications of nuclear energy in 
such a way as to harm the environment and imperil human life, whether in the immediate 
neighbourhood or in the surrounding region. The implementation of development activities must 
be carried out in a sustainable fashion. In this connection attention may be drawn to the 
recommendations of the UN World Commissions on Environment and Development (WCED), 
which has submitted its report to the United Nations. WCED rightly holds the view that as 
environment and development go together they have to be examined simultaneously in the 
present context. When advocating sustainable development one has to examine the rights and 
responsibilities of States, both in a bilateral context and in relation to the international 
community as a whole. 
2 Singh, Nagendra-"Right to Environment and Sustainable Development" JILl, Vol, 29, 1998 at 
p.239 

AIR 1996 SC 2715 at 2720 
4 Malviya, R.A.-"Sustainable Development and Environment"-IJIL, Vol. 36. No.4. 1996, at p. 
58 
5 Ibid at p.59 ' 
6 UN Chronicle, June, p. 46 
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degradation of waters that clearly compromise the ability of future generations to 

meet their our development needs. 7 

"Sustainable development, therefore, depends upon accepting a duty to seek 

harmony with other people and with nature" according to caring for the Earth. A 

strategy <;>r sustainable living8 and the guiding rules are: People must respect the 

rights of each other. From this moral premise flow certain ecological obligations, 

not to cut down trees, for example9
. 

9.4.2 Environme~t and the future generations 

For example states ·must maintain ecosystems and related ecological process 

essential for the functioning of the biosphere in all its variety. The latter principle 

means that living natural resources or ecosystems must only be utilized in such a 

manner and to such an extent that benefits from those resources will be made 

available indefinite, bearing in mind the needs of generations to come. Io In order to 

meet this requirement to ensure that the environment and natural resources are 

conserved and used for the benefit of present and future generations. I I 

7 For ·an interesting and detailed discussion, see Khanna and Kulkarni. "Policy options for 
Environmentally Sound Technology in India." In the Souvenir of the Indian Law Institute which 
organized the International Conference on Shaping of the future by Law. Children, Environment 
and Human Health. March 21-25, 1994 New Delhi, p. 183 
8 Prepared jointly by the UNEP, the World Conservation Union and the World Wide Fund for 
Nature. 
9 Intergenerational Equity is use full in placing sustainable economic development and natural 
resources use in a moral context. The disadvantage or limitation of intergenerational approach is 
that it is completely human centred. As such it recognises nature only in its relation to human 
utility or enjoyment. Rosencranz, A. "Recent Development in International Law and Rights of 
Children to a clean Environment" in the Souvenir, p. 227 
10 It this principle is not implemented, the resource will diminish or may even be extinguished. In 
this extent we may refer to the efforts of the legal experts of WCED. By promoting the principle · 
o,f optimum sustainable use, they go beyond the concept of maximum sustainable yield, which, 
an scientific analyses have indicated, still entails severe risks of stock depletion as it makes no 
allowance for a margin of error, lack of adequate data and /or uncertainty. 
11 They shall in addition ensure that the conservation of natural resources and the environment is· 
treated as an integral part of the planning and implementation of development activities. In the 
fulfillment of all their obligations shall also cooperate in good faith with other states or through 
competent international organization. 
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9.4.3 Sustainable Development and Inter-generational Equity 

What is meant by the phrase "sustainable development"? The definition, which is 

used most often, comes from the report of the Brundtland Commission, in which it 

was suggested that· the phrase covered "development that meets the needs of the 

present without compromising the ability of future generations to meet their own 

needs." · However, different levels of societies have their own concept of 

sustainable -development and the object that is to be achieved by it. 12 How has this 

phrase been understood in India? Perhaps the answer lies in the decision of the 

S,upr:eme Court in Narmada Bachao Andolan v. Union of India13 wherein it was 

observed, "Sustainable development means what type or extent of development can 

take place,· which can be sustained by nature/ecology with or without mitigation."· 

In this context, development primarily meant material or economic progress. This 

ethical mix is termed sustainable development, and has also been recognized by the 

Supreme Court in the Taj Trapezium case14
• 

In State of Himachal Pradesh v. Ganesh Wood Product/5
,. the Supreme Court 

invalidated forest-based industry, recognizing the principle of inter-generational 

equity as being central to the conservation of forest resources and sustainable 

development16
• 

In A.P. Pollution Control Board v. Prof M V. Nayudu17 the Apex Court held that 

the principle of inter-generational-equity is of recent origin. The 1972 Stockholm 

12 For instance, for rich countries, sustainable development may mean steady reductions in 
wasteful levels of consumption of energy and other natural resources through improvements in 
efficiency, and through changes in life style, while in poorer countries, sustainable development 
would mean the commitment of resources toward continued improvement in living standards. 
1 ~ 2000 (10) sec 664 at p.727. 
14 MC. Mehta v. Union of India, AIR 1997 SC 734. (per Kuldip Singh, J.). 
15 AIR 1996 SC 149. 
16 See also Indian Council for Enviro-Legal Action v. Union of India (CRZ Notification case), . 
(1996) 5 SCC 281. The Court noted that the principle would be violated if there were a 
substantial adverse ecological effect caused by industry. 
17 (1999) 2 sec 718, at page 739 
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Declaration refers to it in Principles 118 and 219
• In this context, the environment is 

viewed more as a resource basis for the survival of the present and future 

generations. 

9.4.4-Precautionary Principle 

Precautions make one. Avoid possible danger. 'Precautionary approach' 1s a 

principle meant to event environment disaster. Rio Declaration 1992 reeds: 

In order to protect the environment, the precautionary approach shall be 

, widely applied by states according to their capabilities. Where these are 

threats of serious or irreversible damage, lack of full scientific certainty 

shall not be used as a reason for post paning cost-effective· measures to 

prevent environmental degradationi0
. 

Basing itself on this theory, the Supreme Court said in Nayudu 's21 cause that it is 

better to err on the side of caution and prevent environmental harm that to run risk 

of irreversible harm. 

-

·The principle ofprecau_tion involves the anticipation of environmental harm 

and taking measures to avoid it or to choose the least environmentally 

harmful activity. It is based at protecting health, properly and economic 

interest but also protect the environment for its own sake; precautionary 

18 Principle 1. -Man has the fundamental right to freedom, equality and adequate conditions of 
life, in an environment of quality that permits a life of dignity and well-being, and he bears a 
solemn responsibility to protect and improve the environment for. the present and future 
ftenerations. 
9 Principle 2. -The natural resources of the earth, including the air, water, lands, flora and 

fauna and especially representative samples of natural ecosystems, must be safeguarded for the 
benefit of the present and future generations through careful plamiing or management, as 
arpropriate. 
2 Rio Declaration, Principle 15 
21 A.P. pollution Control Board v M.V. Nayudu AIR 1999 SC 812 
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duties must not only be triggered by suspicious of concrete danger but also 

by (justified) concern or risk potential22
• 

The Stockholm declaration laid emphasis on the4 assimilative principle, which was · 

addressed to halting discharge of toxic substance or release of threat beyond the 

carrying capacity of the environmene3
• In 1982 the pendulum swung towards 

precautionary approach when the United Nations Laid down the activities should 

not be permitted to proceed when their adverse effects are not fully understood24
• 

T~is is basically a duty to foresee and assess environmental risks, to warn potential 

victims of such risks and to behave in ways that mitigate suck risks25
• However, 

the said defect is supplied by the Supreme Court by way of laying down the 

principle of "The Polluter pays" and precautionary principle26
: 

The Supreme Court of India in the context of the municipal law state the 

'precautionary principle' as27 Environmental measures- by the State Government 

and the statutory .authorities -must anticipate, prevent and attack the causes of 

environmental degradations. The "onus of proof' is on the actor or the developer 

industrialist to show that his action is environmentally benign. The relevant 

· observations in Vel/ore 's28 ,case in this behalf reads as follows: "In view of the 

above - mentioned constitutional and statutory provisions we have no hesitation in 

22 Ibid, at pp. 820-821 
23 Stockholm Declaration 1972. Principle 6 "The discharge of toxic substances or of other 
substances and the release of heat, in such quantities or concentrations as to exceed the capacity 
of environment to render them harmless, must be halted in order to ensure that serious or 
irreversible damage is not inflicted upon ecosystem". 
24 World Charter for Nature 1982, Article II (6) "Activities which are likely to pose a significant· 
risk to nature shall be preceded by an exhaustive examination; their proponents shall demonstrate 
that expected benefits out weight potential damage to nature, and where potential adverse effects 
are not fully understood, the activities should not proceed". 
25 Malvia, R.A.-"Sustaimible Development"-IJIL, Vol. 36, 1996, at p. 68 
26 Padia, Dr. R.G.-"Environmental Jurisprudence"-IBR, Vol, xxxvi (3&4) 1999 
27 Vellore Citizens Welfare forum v Union oflndia AIR 1996 SC 2715 OF PARA 11 
28 See Supra Note 8 at para 13 
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holding that the precautionary principle and polluter pays principle are part of the 

environmental law of the country" 

The learned judge also observed that the new concept, which places the burden of 

proof on the- Developer or Industrialist who is proposing to alter the status quo, has 

also beco~e part of our environmental law29 
•. The precautionary principle suggest 

that were there is an identifiable harm, it may be appropriate to place the burden of 

proof on the person or entity proposing the activity that is potentially harmful to the 

. environment. 30 The precautionary principle has been accepted as a Law of the 

Indian Land~ Article 2i of the constitution of India guarantees protection of life and 

personal liberty. Articles 4731
, 48A32 and 51A(g)33 of the constitution are as 

unde?4
". 

Effects of a project an environment have more dimensions than one. No wonder the 

burden makes the proposer more responsible and vigilant even at the stage of 

planning and designing a project. 35 

29 See Supra Note 2 at para 29. 
30 It is also explained that if the environmental risks being run by regulatory in actions are in 

· some way "uncertain but non - negligible" then regulatory action is justified. This will lead to 
the question as to what is the non negligible risks". In such a situation, the burden of proof is to 
be placed on those attempting to alter the status quo. They are to discharge this burden by 
showing the absence of a reasonable ecological or medical concern. This is the required standard 
of proof. The result would be that if insufficient they to alleviate concern about the level of . 
uncertainty present evidence, the n the presumption should operate in favour of environmental 
~rotection. 

1 47. Duty of the state to raise the level of nutrition and the standard of living and to improve 
public health. The states shall regard the raising of the level of nutrition and the standard of living 
of its people and the improvement.ofpublic health as among its primary duties and in particular, 
the state shall endeavor to bring about prohibition of the consumption except for medical purpose 
of intoxicated drinks and of drugs, which are injurious to health. 
32 48A. Pfttection and improvement of environment and safeguarding of forests and wild life -
The state shall endeavour to protected and improve the environment and to safeguard and forests 
and wild life ofthe country. 
33 51A,(g). To protect and improve the natural environment including forests, lakes, rivers and 
wild life, and to have compassion for living creatures. 
34 See Supra note 2 and 8 of para 26 and 12 respectively 
35 It is also explained that if the environmental risks being run by regulatory in actions are in 
some way ''uncertain but non - negligible" then regulatory action is justified. This will lead to . 
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Precautionary approach was not an uncommon doctrine in the pre- Rio era of 

international environmental Law. As' early .as in 1993, reclamation of wealth and 

for building a trade center was presented, as the benefits of wetland to the society 

could not be weighed on international ninety36
• Extensive, semi - intensive a~d 

intensive aquaculture was ordered to be dismantled to prevent possible disaster on 

costal eco-systems37
• 

In N.D. Jayal v. Union of Indic/8 the Apex Court held that on the safety aspect of 

the dam, particularly, when the location of the dam is in a highly earthquake-prone 

zone in the valley of the Himalayas, all additional safeguards are required to be 

undertaken on the "precautionary principle" as contained in "the Rio Declaration 

on Environment and Development" taken in the United Nations Conference held in 

January 1992 to which India is a party. The precautionary principle in the Rio 

Declaration reads: The precautionary principle accepted by India being a party and 

signatory to international agreements and understandings in the field of 

environment has become part of domestic law i.e. the Environment (Protection) 

Act. The governmental authorities in India cannot be permitted to set up the plea of 

scientific uncertainty of 3-D non-linear analysis of the dam. 

in T.N. Godavarman Thirumalpad v. Union of India39the Court held that duty is 

cast upon the Government under Article. 21 of the Constitution of India to protect 

the environment and the two salutary principles which govern the law of 

environment are: (i) the principles of sustainable rdevelopment, and (ii) the 

the question as to what is the non negligible risks". In such a situation, the burden of proof is to 
be placed on those attempting to alter the status quo. They are to discharge this burden by 
showing the absence of a reasonable ecological or medical concern. This is the required standard 
of proof. The result would be that if insufficient they to alleviate concern about the level of 
uncertainty present evidence, the n the presumption should operate in favour of environmental 
ftrotection. · 
6 People's Union for better living in Calcutta v State ofWB AIR 1993 Cal215 at 231 

37 Jagannath v Union oflndia (1997) SCC 87 at 145 
38(2004) 9 sec 362, at page 415 

. 39(2002) 10 sec 606, at page 631 
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precautionary principle. It needs to be highlighted that our country has acceded to 

the Convention on Biological Diversity and, therefore, it has to implement the 

same. 

In Research Foundation for Science Technology National Resource Policy v. 

"\- Union of lndia40 the Supreme Court said that the ship-breaking operation referred 

to above cannot be permitted. to be continued without strictly adhering to all 

precautionary principles, CPCB. guidelines and taking the requisite safeguards 

which have been dealt with extensively in the report of HPC which include the 

aspect of the working conditions of the workmen. 

In M C. Mehta41 v: Union of India42 the Apex Court held that, The financial 

capacity of the tanneries should be considered as irrelevan~ while requiring them to 

establish primary treatment,plants.43 

9.4.5-The Polluter-Pays Principle 

The PPP involves full recoveryofthe.costs oftreating or preventing environmental 

degradation from those who cause the degradation. All OECD member 

governments agreed in 1973 that: "The principle to be used for allocating costs of 

pollution prevention and control measures to encourage rational use of scarce 

environmental resources and to avoid distortions in international trade and 

investment is the so-called 'Polluter Pays Principle44
' ". 

40 (2005) 1 0 sec 510, at page 532 . 
41 (Badkhal and Surajkund Lakes Matter) 
42 (1997) 3 sec 715, at page 720 
43 The "Precautionary Principle" has been accepted as a part of the law ofthe land. Articles 21, 
47, 48-A and 51-A(g) ofthe Constitution oflndia give a clear mandate to the State to protect and 
improve the environ~ent and to safeguard the forests and wildlife of the country. It is the duty of 
every citizen of India to protect and improve the natural enyironment including forests, lakes, 
rivers and wildlife and to have compassion for living creatures. The "Precautionary Principle" 
makes it mandatory for the State .Government to anticipate, prevent and attack the causes of 
environment degradation. 
44 OECD 1975 

265 



This commitment was reiterated in a wider arena in Principle 16 of the 1992 Rio 

Declaration. The name of this rule is unnecessarily restrictive if taken literally. In 
.. 

this paper pollution therefore refers loosely to harm associated with any form of 

environmental degradation. 45 

9.4.6-Ben_eficiary-Pays Principle I The User-Pays Principle 

With the PPP having been applied relatively rarely to agriculture, the cost-sharing 

rule typically used in its place has been the Beneficiary-Pays Principle (BPP). The 

BP~ favours the costs of providing conservation goods (i.e., prevention or repair of 

environmental degradation) being allocated to those who benefit from those 

goods46
• 

According to Marsden (1996), there are 'strict' and 'weak' versions of the BPP. 

The strict version requires that costs be fully distributed among beneficiaries pro 

rata to their shares of total benefits. MDBC called the strict form the User-Pays 

Principle (UPP). The weak version requires that all beneficiaries meet some portion 

of the costs and that together the beneficiaries cover full costs. MDBC called the 

weak form the Beneficiary-Compensates Principle47 (BCP). Of the two versions of· 

45 The nile is also unspecific about who is the polluter. According to Pearce (1988), a polluter is a 
party emitting damaging wastes to the environment. This has often been broadened to any party 
who degrades the natural environment. Bromley (1996) argues, however, that emissions only 
constitute pollution when a victim is within the realm of the emission. In some circumstances the 
victim may be seen as causing pollution by 'coming to the nuisance' and should therefore, by 
Bromley's reasoning, be regarded as the poJJuter. · 
46 Siebert (1995) refers to the BPP as the Victim-Pays Principle 

_ 
47 In contrast to the UPP, the BCP has tended to be applied where conservation goods are 
supplied privately. An example is protection of remnant native vegetation, which provides 
private benefits to a farmer in the form of shelter for livestock and public benefits in the form of 
b~odiversity preservation. MDBC provided a further example of "privately owned and managed 
wetlands that may increase climatic stability and bio-diversity ... " Under the BCP, public 
beneficiaries wanting more of that good than would otherwise be provided ·voluntarily 
compensate those who are able to privately supply a conservation good; Thus beneficiaries pay 
private parties, in contrast to the UPP where they pay a coJJective .provider (which has usually 
been govemm~nt). The principle underlying the BCP is that the public should free-ride on private 
initiative as much as possible: "When we decide interfering with the market is justified on public 
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the BPP, the UPP has tended to be applied whenconservation goods are supplied 

collectively, either by government or· by community-based organisations. A 

district-level drainage scheme in an irrigation area is one such good. Marsden 

suggested that application of the UPP to cases where the benefits are essentially 

private and therefore valued in market~ is straightforward. The solution typically 

has been to apportion costs among relatively homogenous user groups48
• Failing to 

do so do so may inappropriately 'price out' some intra-marginal beneficiaries' use 

of the conservation good and may also, by effectiv~ly cross-subsidising the 

marginal conservation costs for other beneficiaries, result in greater conservation 

than is economically efficient49
• 

The 'polluter pays' ·_ principle50 means that absolute liability for harm to the 

environment extends not only to compensate the victims of pollution but also of the 

cost of restoring the environmental degradation. Retpediation of the damaged 

environment of the damaged environment is a part of the process of Sustainable 

Development' and as such polluter is liable to pay the cost to the individual suffers 

as well as the cost of reversing the damaged ec~logy51 • In 1972 the Stockholm 

Declaration accepted that the sustainable development between industriaJisation 

and environment is inevitable for environment protection 52
• 

In the same way Article 10 of WCED also states polluter pays principle to the 

wrongdoer53
• 

benefit grounds, we only need to do just enough to change the behaviour of market participants 
in the manner desired ... Throughout the economy public benefits frequently free ride private 
investment. Good policy takes advantage of this ... " 
48 This acceptance of apportioning costs to groups of beneficiaries contrasts markedly with a 
reluctance to apply the PPP unless it can be applied to individual polluters. 
49 Haynes, Geen and Wilks 1986 · 
50 See previous chapter for detail analysis of Liability · 
51 Khan, Dr. I.A.-"Environmental Law"-1st Ed. 2000, C.L.A. at p. 209 
52 Rio Declaration' Principle 7 
53 Sing Nagendra-"Right to_ Environment and Environment" nLI Vol. 29, 1987 at pp 307, 311 
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The Rio :qe~laration of 1992 supports 'polluter pays principle' as environmental 

protection. Pdnciple 4 reads as under: 

'In order to achieve sustainable development environmental protection shall 

constitute integral part of the development process and cannot be considered in 

isolation from it. " 

The 'polluter pays principle' has been held to be a sound principle by the Supreme 

Court ofindia in Indian council for Enviro- Legal Action's case54
• 

" ............ we are of the opinions that any principle evolved in this behalf should be 

simple, practical and suited to the conditions obtaining in this country. , 

The Supreme Court in Vel/ore's case55 has further broad-based the compensatory 

jurisprudence vis-a-vis absolute liability, polluter pays principle within the 

constitutional conspectus of Article 21, 47, 48-A and 51A (g) and section 3,4,5,7 

and 8 of the Environment Protection Act- justice Kuldip Singh observed. 

"The polluter pays principle means that the absolute liability for harm to 

environment extends not only to compensate the victims of pollution but also the 

cost of restoring the environmental degradation. Remediation of damaged 

envrronment is a part of the process of sustainable development and as such 

polluter is liable to pay the cost to the individual sufferers as well as the cost of 

reversing the damaged ecology. " 

In M ·c. Mehta's56 cases the Supreme Court again made a clear concept of 

development and protection of environment. The court observed: 

·" .... The development of industry is essential for the economy of the country, but 

at the same time the environment and the eco-system have to be protected. The 

. 
54 Indian Council for Enviro-Legal Action v Union of India AIR 1996 SC 1446 at p. 1465 
55 Vellore Citizens Welfare Forum v Union oflndia AIR 1996 SC 2715 at p. 2721 
56 M.C. Mehta v Union oflndia AIR 1997 SC 735 at para 25 · 
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pollution as a consequence of development must commensurate with the carrying 

capacity of our eco-systems." 

In Nayudu'57 case Supreme Court gave a new concept of onus of proof with 

polluter pays principle. The court observed: 

' .... the precautionary principle the 'polluter pays' principle and the special 

concept of onus of proof have now merged and govern the law in our country ... .... " 

In Kamalnath58 case the Supreme Court said the widely acceptance of polluter pays 

principle. 'f4e Court observed. 

' ...... The court while awarding damages enforces the polluter pays principle which 

is widely accepted as a means of paying for the cost of pollution and central. To 

put in other words the Wrongdoer the polluter is under on obligation to make good 

the damage caused to the environment. " 

In N.D. Jayal v. Union of India59 the Apex Court held that to ensure sustainable 

development is one of the goals of the Environment (Protection) Act, 1986 (for 

short "the Act") and this is quite necessary to gu~antee the "right to life" under 

Article 21. In other words, sustainable development is one of the means to achieve 

the object and purpose of the Act as well as the protection of "life" under Article 

21. 

From the above discussion it is apparent that to meet with the future need of the 

resources conservation is utmost important. State has also the responsibility to 

conserve the same through the concept of Public Trust Doctrine. 

57 A.P. Pollution Control Board v M.V. Nayudu AIR 1997 SC 812 at.p. 829 
58 M.C. Mehta.v Kamal Nath AIR 2000 SC 1997 at para 10 
59 (2004) 9 sec 362, at page 383 
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9.5-PUBLIC TRUST DOCTRINE (PTD) 

· 9.5.1-Historical Background 

FoF the conservation of natural resources the state and its subject both should come 

forward. But under this doctrine only the state will come closer to conservation 

policy. The ancient Roman Empire developed a legal theory known as the 'Doctrine 

of Public Trust'. 1 Under the Roman law these resources were either owned by no one2 

or by every one in common3
• Under the English common law, however, the Sovereign 

could own these resources but the ownership was limited in nature, the Crown could 

not gnint ~ese properties to private owners if the effect was to interfere with the 

public interests in navigation or fishing. Resources that were suitable for these uses 

were deemed to be held in trust by the Crown for the benefit of the public. Joseph L. 

Sax4 has given ~the historical background of the Public Trust Doctrine as under: 

But two points should be emphasized. First, certain interests, such as navigation and 

fishing, were sought to be preserved for the benefit of the public; accordingly, 

property used for those purposes was distinguished from general public property, 

which the sovereign could routinely grant to private owners. Second, while it was 

understood that in certain common properties-such as the seashore, highways, and 

running 'Yater-'perpetual use was dedicated to the public', it has never been clear 

whether the public had an enforceable right to prevent infringement to those interests. 

Although the State apparently did protect public uses, no evidence is available that the 

· public rights could be legally asserted against a recalcitrant government. 

1 It was founded on the ideas that Government held certain common properties such as rivers, 
seashore, forests and the air in trusteeship for the free and unimpeded use of the general public. Our 
contemporary concerns about 'the environment' bear a very close conceptual relationship to this legal 
doctrine. · -
2 res nullious 
3 res communious 
4 Professor ofl.:aw, University of Michigan-proponent of the Modern Public Trust Doctrine 
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9.5.2-Principle 

The public trust doctrine primarily rests on the principle that certain resources like air, 

sea, waters and forests have such a great importance to the people as a whole that it 

would be wholly unjustified to make them a subject of private ownership. 5 

9.5.3-Mono Lake Case 

The court reyiewed a number of U.S Court decisions, particularly the judgement of 

Supreme Court of California in the Mono Lake Case6
• Upholding the plaintiffs claim 

that the public trust doctrine could be used to supercede Los Angeles' water diversion, 

the California Supreme Court held: 

"Thus, ,the public trust is more than an affirmation of State power to use public 

property for public purposes. It is an affirmation of the duty of the State to protect the 

people's common heritage of streams, lakes, marshland and tidelands, surrendering 

that right of protection only in rare cases when the abandonment of that right is 

consistent with the purposes of the trust. 7 Just as the history of this State shows that 

appropriation may be necessary for efficient use of water despite unavoidable harm to 

public trust values, it demonstrates that an appropriate water rights system 

administered without consideration of the public trust may cause unnecessary and 

unjustified harm to trust interest." 

9.5.4-Indian Judiciary on Public Trust Doctrine 

Kuldip Singh. J8 stated that the forests lands, which have been given on lease to the 

motel by the State Government, ate situated at the bank of River Beas. Beas is young 

5 According to Professor Sax. the Public Trust Doctrine. imposes the following restrictions on 
governmental authority: "Three types of restrictions on governmental authority are often thought to 
be imposed by the public trust: first the property subject to the trust must not only be used for a public 
purposes, but it must be held available for use by the general public; second, the property may not be 
sold, even for a fair cash equivalent; and the third property must be maintained for particular types of 
uses." 
6 National Audubon Society v Court of Alpine County, 33 Cal 3d 419 
7 The State has an affirmative duty to take the public trust into account in the planning and allocation 
of water resources, and to protect public trust use whenever feasible. 
8 M.C. Mehta v Kamalnath AIR 2000 sc 1997 
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and Dynamic Riv~~· It runs through Kullu Valley between the mountains ranges of the 

Dhauladhar in the right bank and the Chandrakheni in the left. The river is fast 

flowing,. carrying large boulders, at the times of flood. 9 The area being ecologically 

fragile and full and scenic beauty should not have been permitted to be converted into 

private ownership and for commercial gains. 

In M C. Mehta v Kamalnath10 the Supreme Court Held that the ecological fragile area 

can not be given to private owner an if any degradation to the environment comes in 

the focus than the owner will have to pay the compensation through the principle of 

Polluter pays and that will be an exemplary damages. 

In State of W.B. v. Kesoram Industries Ltd11 _the Supreme Court Held that some rights 

are capable of being granted by holders of the same or higher rights and some only by 

the State.12 Further, even by reason of Section 25 of the Limitation Act, a person must 

exercise an easement right without interruption for a period of 30 years in relation to 

air, way or watercourse. Then only such exercise of right to airway, watercourse, use 

of water or other easement becomes absolute and indefeasible. 

In M C. Mehta v. Kamal Nath, 13 the Supreme Court observed that the ancient Roman 

Empire developed a legal theory known as the "Doctrine of the Public Trust". 14Joseph 

9 When water velocity is not sufficient to carry the boulder, those are deposited in the channel often 
blocking the flow of water. Under such circumstances the river stream changes its course, remaining 
within the valley but swinging from one bank to other. 
10 AIR2002 SC 1515 AT 1518, 1519 
II (2004) 10 SCC 201, at page 386 
12 Even the State, having regard to the doctrine of "public trust", may not have any power to grant 
any right in relation to certain matters e.g. deep underground water.Deep underground water belongs 
to the State in the sense that the doctrine of public trust extends thereto. Holder of a land may have 
only a right of user and cannot take any action or do any deeds as a result whereof the right of others 
is affected. Even the right of user is confined to the purpose for which the land is held by him and not 
for any other purpose. Even in relation to such matters, no prescriptive right under Section 25 of the 
Limitation Act would be attracted. 
13 (1997) 1 sec 388, at page 407 
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L. Sax, Professor of Law, University of Michigan- proponent of the Modern Public 

Trust Doctrine - in an erudite artiCle "Public Trust Doctrine in Natural Resource 

Law: Effective Judicial Intervention. Although the State apparently did protect public, 

uses, no evidence is available that public rights could be legally asserted against a 

recalcitrant government. "15 

"Three types of restrictions on governmental authority are often thought to be 

imposed by the public trust: first, the property subject to the trust must not only be 

us~d for a public purpose, but it must be held available for use by the general public; 16 

second, the property may not be sold, even for a fair cash equivalent; and third the 

property must be maintained for particular types ofuses."17 

When a State holds a resource, which is available for the free use of the general 

public, a court will look with considerable scepticism upon any governmental 

conduct, which is calculated either to relocate that resource to more restricted uses or 

to subject public uses to the self-interest of private parties.18 

14 It was founded on the ideas that Government held certain common properties such as rivers, 
seashore, forests and the air in trusteeship for the free and unimpeded use of the general public. Our 
contemporary concerns about "the environment" bear a very close conceptual relationship to this 
legal doctrine. Under the Roman law these resources were either owned by no one (res nullious) or by 
every one in common (res communious). Under the English common law, however, the Sovereign 
could own these resources but the ownership was limited in nature, the Crown could not grant these 
properties to private owners if the effect was to interfere with the public interests in navigation or 
fishing. 
15 Michigan Law Review, Vol. 68, Part 1 p. 473, has given the historical background ofthe Public 
Trust Doctrine. 
16 The American law on the subject is primarily based on the decision of the United States Supreme 
Court in Illinois Central Railroad Co. v. People ofthe State oflllinoisl. In the year 1869 the Illinois 
Legislature made a substantial grant of submerged lands - a mile strip along the shores of Lake 
Michigan extending one mile out from the shoreline - to the Illinois Central Railroad. In 1873, the 
Legislature changed its mind and repealed the 1869 grant. The State of Illinois sued to quit title. The 
Court while accepting the stand of the State of Illinois held that the title of the State in the land in 
dispute was a title different in character from that which the State held in lands intended for sale. 
17 Ibid at page 407 
18 Ibid at page 408 
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Professor Sax stated the scope of the public trust doctrine in the following words19
: 

"If any of the analysis in this Article m.akes sense, it is clear that the judicial 

techniques developed in public trust cases need not be limited either to these ·few 

conventional interests or to questions of disposition of public properties. Public trust 

problems are found whenever governmental regulation comes into question, and they 

occur in a w~de range of situations in which diffused public interests need protection 

against tightly organized groups with clear and immediate goals." 

The Court explained the purpose of the public trust as under:20 

"The· objective of the public trust has evolved in tandem with the changing public 

perception of the values and uses of waterways. There is a growing public recognition 

that one of the important public uses of the tidelands - a use encompassed within the 

tidelands trust -. is the preservation of those lands in their natural state, so that they 

may serve as ecological units for scientific study, as open space, and as environments 

which provide food and habitat for birds and marine life, and which favourably affect · 

the scenery and climate of the area.'· 

The Court summed up the powers of the State as trustee in the following words:21 

"Thus, the public trust is more than an affirmation of State power to use public 

property for public purposes. It is an affirmation of the duty of the State to protect the 

people's common heritage of streams, lakes, marshlands and tidelands, surrendering 

that right of protection only in rare cases when the abandonment of that right is 

consistent with the purposes ofthe trust.. .. " 

We see no reason why the public trust doctrine should not be expanded to include all 

ecosystems operating in our natural resources. 22 The second lease granted iti the year 

19 Ibid at page 410 
20 Ibid at page 411 
21 Ibid. 
22 Ibid at page 412 
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1994 was virtually of the land~_which is a part_ofthe riverbed.23 Even the Board in its 

report has recommended de-leasingofthe said area.24 

In Common Cause, A Registered Society v. Union of India, 25 the Court invoked the 

"Doctrine-of Public Trust" which is a doctrine of environmental law under which the 

natural resou.rces such as air, water, forest, lakes, rivers and wildlife are public 

properties "entrusted" to the Government for their safe and proper use and proper 

protection. Public Trust Law recognises that the Government· for the benefit of the 

p~blic holds some types of natural resources in trust. The "Doctrine of Public Trust" 

has been evolved so as to prevent unfair dealing with or dissipation of all natural 

resources. 

In Ml Builders (P) Ltd v. Radhey Shyam Sahu26 the apex Court said that in America 

public trust doctrine was applied to public properties, such as shore lands and parks.Z7 

From the above analysis the PTD -can be established as means for conservation of 

natural resources. The state can take every action supporting conservation. Moreover, 

the concept of PTD has been accepted as law of the land for conservation of natural 

resources; 

23 Coming to the facts of the present case, large area of the bank of River Beas which is part of 
protected forest has been given on a lease purely for commercial purposes to the Motels. We have no 
hesitation in holding that the Himachal Pradesh Government committed patent breach of public trust 
by leasing the ecologically fragile land to the Motel management. Both the lease transactions are in 
~atent breach of the trust held by the State Government . 

. 
41bid at page 413 

25 (1999) 6 sec 667, at page 744 
26 

( 1999) 6 sec 464, at page 517 
27 The scattered evidence, taken together, suggests that the idea of a public trusteeship rests upon 
three related principles. First, that certain interests 'like the air and the sea' have such importance to 
the citizenry as a whole that it would be unwise to mak~ them the subject of private 
ownership. Second, that they partake so much of the bounty of nature, rather than of individual 
enterprise, that they should be made freely available to the eritire citizenry without regard to 
economic status. And, finally, that it is the principal purpose of a Government to promote the interests 
of the general public rather than to redistribute public goods from broad public uses to restricted 
private benefit. 
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Part-V 

Conclusion and Suggestion 



CONCLUSION AND SUGGESTIONS 

The degradation of the natural resource base and environment in India started with various 

human and economic development activities, before adequate mitigation measures were 

considered an integral part of the development process. This happened due to a lack of 

appropriate se~tor policies, awareness, and integration of environment and development into 

conventional development strategies. In the conventional paradigm to attain economic 

growth the concept of "grow first and clean later" was the underlying principle. In the last 
I 

decade, particularly after the Rio Summit in 1992, it has been realized worldwide that 

sustairiable development ·cannot be achieved without environmental conservation. The 

government of India has now realized the need for concern regarding environmental issues, 

and started incorporating environment into policies dealing with various sectors. However, 

the major thrust of· government policy . remains towards poverty alleviation through 

employment generation and economic growth, and little has been achieved in integrating 

environmental protection. 

The key environmental concerns of the country that have been identified are land 

degradation, water pollution and scarcity, urban air pollution, loss of biodiversity, and 

impacts of natural disasters on economy and livelihood systems. There are sectoral polices to 

address these issues, but a lack of integration and overlapping of responsibilities prevails 

among the agencies. There is a lack of coherence among policies, and no holistic approach to 

mitigate environmental degradation and conserve resources. However, this can be resolved _ 

through inter-ministerial decision and coordination. Various policies are now under 

preparation by the relevant ministries that aim for a sustainable approach towards 

environmental management and development. 

The major gaps that have been identified in mitigating pressures on the natural resource base 

are mostly related to the lack of institutional capability, lack of proper data and research, 

particularly on impact assessment, and inadequate action programs . for policy 

implementation. The impacts of climate change on the natural ecosystem, livelihood system, 
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and sustainable development are of future concern. Therefore, it is important to develop ·a 

climate change adaptation strategy for the country, particularly to mitigate impacts of 

extreme climatic events such as droughts, floods, cyclones, and storm surges. This policy 

also has to be integrated with the existing sectoral policies. 

Lack of institutional capability has been identified as a major constraint in implementing 

. policy, and enforcing environmental acts and regulations. In order to enhance performance of 

the Department of Environment regarding the latter, institutional capacity building in terms 

of equipment, training, and additional financial support is essential.· In addition, promoting a 

strong network among researchers and policy makers will enable quality research, and 

sharing of knowledge and experiences towards better implementation of policies. 

The ultimate success of any policy or decision depends on the extent to which it turns into 

action programs and research efforts to bridge gaps. It is now well recognized in India that 

the acts, laws, and regulations to diminish environmental degradation are not inadequate, but 

rather their enforcement through different programs is w~ak. Action and research programs 

are required to mitigate environmental degradation and restore the degraded environment. A 

number of appropriate programs haye been identified in the previous occasion. These action 

programs· and research activities should be undertaken immediately, to prevent further 

deterioration of the environmental resource base, and to assess the various impacts of 

degradation of land and water ecosystems on human health, livelihood systems, and 

sustainable development of the country.· 

Policy integration, institutional capacity building, developing options for mitigating 

environmental degradation, and action programs all require adequate international assistance, 

both financial and technical. 

The State of Environment report is strongly recommending inclusion of environmental issues 

in various sector policies in India, and making the different sector policies coherent 

regarding environment. These aspects are lacking in the existing policy measures and action 
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programs. For example, water resources need to be managed both qualitatively and 

quantitatively due to their importance to economic development, and the physical and social 

environments. Frequent floods and droughts pose tremendous threats to rural livelihoods and 

the national economy. The. recognition of inter dependency among s':lb- sectors artd different 

ministries, with comprehensive, integrated planning can address the interests of all users, as 

well as reduc~ the conflicts in the system. This will enable the country to progress towards a 

sustainable environment and development. 

An Adaptive Conservation Strategy facilitates "learning by doing" and "learning by sharing 

information," both of which are science-based. Adaptive management at the site-specific 

level constjtutes "learning by doing." The development of species, habitat, or ecosystem 

Adaptive Conservation Plans (ACPs) constitutes "learning by sharing information." The 

goals of an Adaptive Conservation Plan tend to be general and overarching (for example 

"promote self-sustaining, functioning riparian ecosystems")-yet they can only be achieved 

through a multitude of individual on-the-ground projects that are monitored, assessed, and 

evaluated at the site-specific project level. An Adaptive Conservation Strategy constitutes a 

very large feedback loop between site-specific projects and many Conservation practitioners 

with similar interests. Findings from individual projects inform ACPs, while 

recommendations contained in the ACPs inform management plans that guide the 

stewardship of natural areas. 

·The crucial components of a successful Adaptive conservation Strategy (ACS) are 

collaboration, team work at the project level, keeping data current, information sharing, 

·effective communication, flexibility (from all sides, including fenders), and a results-oriented 

applied focus in monitoring, research, and management. The ACS has, to date, been based 

on the use of birds as indicators. 

Continuing research is needed to evaluate and refine our understanding of which bird species 

are the most accurate indicators of which elements of ecosystem integrity. It is fair to ask, 
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however, whether the ACS process might also be applied in the field using other taxa as 

indicators (for example, bats or invertebrates). This is an area ripe for future investigation . 

Natural resource management is an unpredictable process. For this very reason, conservation 

scientists have an unswerving belief in the power of objective scientific measurement to 

provide one of the best means for guiding conservation action. Yet managers are often 

overwhelmed by immediate problems: everything from controversies among conflicting 

user-groups to exotic species that threaten years of restoration investment to mysterious new 

plant and animal pathogens. It can be easy, at times, for managers to overlook the important 

role of science in achieving long-term conservation goals-whe~er through science 

partnerships or through participation in research themselves. For their part, conservation 

scientists· must constantly make an effort to reach out to land and ocean managers to ensure 

that the results of monitoring and research efforts will be relevant and useful in addressing 

key resource management issues. Both conservation scientists and natural resource managers 

ultimately serve the same mission: facilitating and advancing successful, cost-effective 

conservation of our precious natural heritage. An Adaptive conservation Strategy provides a 

win-win approach for achieving this mission. 

The purpose of the International Plant Protection Convention (IPPC) is to secure common 

and effective action to prevent the spread and introduction of pests of plants and plant 

'products, and to promote appropriate measures for their control. In 1951, the Sixth Session 

of Food and Agriculture Organization of the United Nations (FAO) Conference adopted the 

Convention and it was deposited with the Director General of the Organization shortly 

thereafter. From 1951 until 1992, the IPPC existed as an international agreement 

administered through the F AO. 1997 was the first year of functioning of the State 

Phytosanitary Administration (SPA) as an independent administration office for 

Phytosanitary care and an official plant protection organisation according to the International 

Plant Protection convention of 1951. The organisation has research and regulatory roles in 

relation to all aspec~s of quarantine and control of plant pests, weeds and diseases and 

registration of pesticides. 
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The official name of the treaty, The Convention on Wetlands of International Importance 

especially as Waterfowl Habitat, reflects its original emphasis on the conservation and wise 

use of wetlands primarily to provide habitat for water birds. Over the years, however, the 
' '. 

Convention has broadened its scope to cover all aspects of wetland conservation and wise · 

use, recognizing wetlands as ecosystems that are extremely important for biodiversity 

conservation and for the well-being of human communities. BirdLife International has been 

working with the Ramsar Convention from its early days, and this is reflected in BirdLife's 

status as one of the Ramsar International Organisation Partners, with IUCN, Wetlands 

International and WWF being the others. This status carries with it advantages and 

responsibilities, enabling as it does close contact with the decision-making bodies of the 

Convention. It has facilitated many crucial contributions by BirdLife to the development of 

the Convention over the years. BirdLife regularly attends and actively contributes to the 

Conferences of the Parties, the meetings of Ramsar's Standing Committee and its Scientific 

and Technical Review Panel, as well as Ramsar regional meetings. 

The Convention on International Trade in Endangered Species of Wild Fauna and Flora 
' 

(CITES) is a trade agreement which is aimed at achieving sustainable use of the world's 

fauna and flora and which has been signed by over 160 nations worldwide. The convention, 

also known as the Washington species protection convention, i~ intended to ensure that 

species, which are or could be at risk through extensive international trade, are only traded to 

the extent permitted by their natural stocks. Any crossing of national borders is defined by 

CITES as trade. The Convention seeks to control the trade in species of wild animals and 

plants that are, or may be, threatened with extinction as a result of international trade. For 
, 

purposes of the Convention, international "trade" includes the international movement of 

plant and animal species. The Convention applies to both live and dead specimens, as well as 

their parts and derivatives. 

Under the UNGA 1982 World Charter of nature every state except the US, made the 

following commitment: Every form of life is unique, warranting respect regardless of its 

worth to man, and t~ accord other organisms such recognition's, mari must be guided by a 
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moral code of action Nature shall be respected arid its essential processes shall not be 

impaired. In Agenda 21, (UNCED, 1992) every state acknowledged the· following: The 

major cause of the continued deterioration of the global environment is the unsustainable 

pattern of consumption and production, particularly in industrialized countries, which is a 

matter of grave concern, aggravating poverty and imbalances. . 

The Vienna Convention committed, parties to protecting human health and the environment 

against the adverse effects of depletion of the ozone layer due to human activities. It set out 

broad principles of ozone layer protection, rather than establishing the detailed phase-out 

schedule of ozone depleting substances, which were later, included in the Montreal Protocol 

in 1987. The Convention provided for issuing appropriate protocols to fulfill the objectives 

of the Convention. In that connection, the international community agreed to adopt the 

Montreal Protocol on Substances that Deplete the Ozone Layer in 1987, which regulates the 

production and consumption phase out schedules of ozone-depleting substances. 

This study analyzes the evolution of permanent sovereignty from a political claim to a 

principle of International law, and examines its significance for such controversial issues as 

peoples' rights, nationalization, and environmental politics. Dr. Schrijver argues that 

corollary rights available through permanent sovereignty must be seen alongside the 

corollary obligations they also entail. He thus identifies new directions sovereignty over 

natural resources has taken in an increasingly interdependent world. Nationalization, 

expropriation or requisitioning shall be based on grounds or reasons of public utility, security 

or the national interest, which are recognized as overriding purely individual or private 

interests, both domestic. and foreign. In such cases the owner shall be paid appropriate 

compensation, in accordance with the rules in force in the State taking such measures in the 

exercise of its sovereignty and in accordance with international law. In any case where the 

question of compensation gives rise to a controversy, the national jurisdiction of the State 

taking such measures shall be exhausted .. 

282 



/ 

The first UN Conference on the Human Environment was held in Stockholm in June J 972. 

The conference was a focus for, rather ~an the start of, action on environmental problems. 

At its conclusion, the participants, representing over 90% of the world's population, adopted 

a declaration and a 1 09-point plan of action for the human environment that became the 

blueprint for a wide range· of national and international programs. The broad intent of the 

action pi~ was to define and mobilize "common effort for the preservation and 

improvement of the human environment." The ·preamble to the declaration conveys the 

urgency, magnitude, and complexity of that task. 

Later in 1972, on the basis of the conference's recommendations, the General Assembly 

created the UN Environment Program (UNEP), to monitor significant changes in the 

environment and to encourage and coordinate sound environmental practices. With 

headquarters in Nairobi, Kenya, UNEP is the first global UN agency to be headquartered in a 

developing country. Its mission is to provide leadership and encourage partnership in caring 

for the environment by inspiring, informing, and enabling nations and peoples to improve 

their quality of life without compr~mising that of future generations. 

The Brundtland Report issued a multitude of recommendations to help attain sustainable 

development and to address the problems posed by a global economy that is intertwined with 

the environment. The report recoiilmends ways to deal with the debt crisis in developing 

nations, and insists on linking poverty and environmental deterioration: ''A world in which 

poverty is endemic will always be prone to ecological and other catastrophes." The report 

also argues that security issues should be defined in environmental rather than military terms. 

The Bruntland Report, or Our Common Future, is the report made by the World Commission 

on Environment and Development in 1987. The report is one of the seminal environmental 

documents of the 20th century. It is representative of the growing global awareness in the 

second half of the century of the enormous environmental problems facing the planet, and of 

a growing shift towards global environmental action. 

The report repeate~ly notes the differences between developed and developing nations in 

terms of energy use, environmental degradation, and urban growth, but it also emphasizes 
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that "specific measures must be located in a ·wider context of effective [international] 

cooperation, ifthe problems are to be solv~d." The report always brings the problems back to 

people, to the importance of meeting basic human needs and the necessity of decreasing the 

disparities between developed and developing countries: "All nations will have a role to play 

in changing trends, and in righting an international economic system that increases rather 

· than decreases inequality, that increases rather than decreases numbers of poor and hungry." 

The Montreal Protocol represented a landmark in the 'international environmentalist 

movement. For the first time whole countries were legally bound to -reducing and eventually 

phasing· out altogether the use. of CFCs and other ozone depleting chemicals. The agreement 
' 

was supplemented by agreements made in London in 1990 and in Copenhagen in 1992, by 

which the same countries promised to stop using CFCs and most of the other chemical 

compounds destructive to ozone by the end of 1995. 

In most cases it has been fairly easy to develop and introduce compounds and methods to 

replace CFC compounds. CFC use in aerosols and foam plastic packaging has already been 
' 

abandoned in most countries. On' the other hand, compounds capable of replacing CFC 

compounds in cooling devices and insulating materials are still under development. 

In order . to deal with the special difficulties experienced by developing countries it was 

agreed that they would be given: I 0 years grace, so long as their use of CFCs did not grow 

significantly. China and India, for example, are strongly increasing the use of air 

conditioning and cooling devices. Using CFC compounds in these devices would be cheaper 

than using replacement compounds harmless to ozone. 

The Antarctic Treaty originated in an extraordinary moment of Cold War-era cooperation. In 

the mid-nineteen-fifties, a group of scientists convinced the U.N. to institute an event to 

promote cooperation in the sciences. During the eighteen-month IGY, scientists from twelve 

nations worked together in Antarctica, where they an· agreed that the idea had been a 

complete success. The momentl,un of this symbolic event carried into the writing of the 

Antarctic Treaty in Washington in 1959. 
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According to the text of the Treaty, framers )intended to guarantee that " ... Antarctica shall 

continue for ever to be used exclusively for peaceful purposes and shall not become the 

scene or object of international discord." The treaty covers everything south of sixty degrees 

south latitude, now known as the Antarctic Treaty Area (ATA). 

The Convention on Biological Diversity, commonly referred to as the Biodiversity Treaty, 

was one of two major treaties opened for signature at the United Nations Conference on 

Environment and Development (UNCED) in 1992. The treaty defines biodiversity as "the 

variability among living organisms from all sources including, inter alia, terrestrial, marine 

and other aquatic ecosystems and the ecological complexes of which they are part; this 

. includes diversity within species, between species and of ecosystems." Parties to the 

Biodiversity Treaty "affirm sovereign rights over the biological resources found within their 

countries, while accepting ·responsibility for conserving biological diversity and using 

biological resources in a sustainable manner," according to an International Union for the 

Conservation ofNature (IUCN) assessment of the treaty. 

The three objectives of the Convention on Biological Diversity (CBD) are "the conservation 

of biological diversity, the sustainable use of its components and the fair and equitable 

sharing of the benefits arising out of the utilization of genetic resources, including by 

appropriate access to genetic resources and by appropriate transfer of relevant technologies, 

taking into account all rights over those resources and to technologies, and by appropriate 

funding." 

The CBb recognizes that the cause of species and ecosystem losses are diffuse in nature, 

involving many sectors. Economic and institutional factors play important roles in 

integrating the objectives of the CBD as most effects on biodiversity result from the 

secondary consequence of activities such as agriculture, forestry, fisheries, water supply, 

transportation, urban development, energy and etc. Management objectives must incorporate 

the concerns and aspirations of the many stakeholders involved, including local 

communities. 
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The general principles of the CBD are the sovereign rights of States over their natural 

resources,' which are referred' to in the preamble, in Articles 3 (Principle) and 15 (Access to 

genetic resources). Article 3 is basically a reiteration' of Principle 21 of the Stockholm 

Declaration, in recognizing that States have the sovereign right to exploit their own resources 

pursuant to their own environmental policies. Article 15 recalls the sovereign rights of States 

over their n~tural resources as a basis for the authority to determine access to genetic 

resources. The CBD also recognizes in its preamble that the conservation of biological 

diversity is a common concern of humankind, which implies a common responsibility to the 

issue based on its importance to the international community as a whole . 

. The Framework Conventiou on Climate Change was one of two binding treaties opened for 
. ' . 

signature at the United Nations Conference on Environment and Development (UNCED) in 

1992. The treaty, also known as the Climate Convention, addresses potential human-induced 

global warming by pledging countries to seek "stabilization of greenhouse gas concentrations 

in the atmosphere at a level that would prevent dangerous anthropogenic interference with 

the climate system." Though stated only in general terms, the Climate Convention parties 

agreed to attempt to limit emissions of greenhouse gases, mainly carbon dioxide (C02) and 

methane (CH4). 

Humanity's emissions of greenhouse gases are likely to cause rapid climate change. Carbon 

dioxide is produced when fossil fuels are burned, and its effects intensify when carbon

dioxide-absorbent forests ate cut down. Methane and nitrous oxide are released as a result of 

agricultural practices, 'changes in land use and other causes. Chlorofluorocarbons (CFCs) and 

other gases also play a role in trapping heat in the atmosphere. By thickening the 

atmospheric "blanket" of greenhouse gases, mankind's emissions are upsetting the ener:gy 

flows that drive the climate system. 

The Convention on civil liability aims to provide adequate compensation for damage 

resulting from . activities dangerous to the environment and thereby it also protects and 

conserves natural resour<?~S. Exemptions to the Convention are indicated in Article 4; these 

include damage caused by a nuclear substance, which arises from a nuclear accident. In the 
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Convention liability is directed to the operator in respect of incidents causing damage from a 

dangerous activity and does not include the option for parties to limit liability. 

Chapter III of the Lugano Convention is concerned with Access to Information and includes 

provisions for people to access environmental information held by public. In addition, the 

Convention also entitles people to access environmental information held by 'bodies with 

public responsibilities for the environment and under the control of a public authority' and to 

access information held by operators. For example, an operator may be required to produce 

specific information~ which is necessary to establish cause and link relationships for 

environmental damage .. 

European Chemical Industry ·Council (CEFIC) notes the efforts made by several 

international· organisations to come to agreements in the area of civil liability, such as the · 

United Nations Convention on Civil Liability for Damage Caused during Carriage of 

Dangerous Goods by Road, Rail and Inland Navigation Vessels- the so-called UNIDROIT 

Convention - and the Council of Europe Convention on Civil Liability for Damage Resulting 

from Activities Dangerous to the Environment. 

Convention to Combat Desertification was negotiated at the United Nations Conference on 

Environment and Development (UNCED) in Rio de Janeiro in 1992, and was adopted in 

June 1994. The Convention to Combat Desertification in Countries Experiencing Serious 

Drought and/or Desertification, Particularly in Africa - that's its full name - entered into 

force in December 1996 and currently has 185 country Parties. It has two objectives: to 

combat desertification and to mitigate the effects of drought. 

Birds are affected by desertification, particularly through the deterioration and loss of 

habitats, with deforestation and the degradation of wetlands being amongst the greatest 

threats. The UN Convention to Combat Desertification adopted a definition of desertification 

as defined by UNEP and modified by UNCED to read "desertification is land degradation in 

arid, semi~arid and dry sub-humid areas resulting from varioqs factors, including climatic 

variations and human· activities." This defmition has been internationally negotiated and 



approved and should be acceptable to all as the operational standard. The Convention 11dds 

that desertification is caused by complex. interactions among physical, biological, social, 

cultural and economic factors. 

The Johannesburg Summit reaffirmed sustainable development as a central element of the 

international agenda and gave new impetus to global action to fight poverty and protect the 

environment. The understanding of sustainable development was broadened and 

strengthened as a result of the Summit, particularly the important linkages between poverty, 

the environment and the use of natural resources. Energy and sanitation issues were critical 

elements of the negotiations and outcomes to a greater degree than in previous international 

meetings on sustainable development. Support for the establishment of a world solidarity 

fund for the eradication of poverty was a positive step forward. 

In late August, 2002, government, business and civil society leaders from around the world 

will gather in Johannesburg, South Africa, for the World Summit on Sustainable 

Development. Participants will review progress on commitments made I 0 years ago at the 

United Nations Conference on Environment and Development--the Earth Summit--in Rio de 

Janeiro, and chart a direction for the future. For many months, meetings have been held 

around the world in preparation for WSSD and the consultations have resulted in a growing 

volume of intergovernmental reports, academic analysis and hardening advocacy positions. 

Commitments were made in Johannesburg- on expanding access to water and sanitation, on 

energy, improving agricultural yields, managing toxic chemicals, protecting biodiversity and 

·.improving. ecosystem management- not only by governments, but also by NGOs, 

intergovernmental organizations and businesses, who launched over 300 voluntary 

initiatives. 

The Rio Declaration on Environment and Development, ·1992 introduced norms of national 

~d international behaviour in respect of the management of natural resources and 
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sustainable development. Each of these visionary documents was, however, declaratory in 

nature and contributed to the development of what is called "soft" law. 

International recognition of the fact that environmental protection and natural resources 

management must be integrated with socio-economic Issues o( poverty and 

underdevelopment culminated in the 1992 Earth Summit. This idea has been captured in the 

defmition of "sustainable development," as defined by the World Commission on 

Environment and Development in 1987 as "development that meets the needs of the: present 

without compromising the ability of future generations to meet their own needs." This 

concept was designed to meet the requirements of both the supporters of economic 

development as well as of those concerned 'primarily with environmental conservation. 

Agenda 21 was a special product of the Earth Summit. It is a vast work program for the 21st 

century, approved by consensus among the world leaders in Rio, representing over 98% of 

the world's population. This historic document is 700 pages long and embraces all areas of 

sustainable development. 

The framing of Agenda 21 began well over a decade ago. By resolution 3 8/161 in December 

1983, .the UN General Assembly convened the World Commission on Environment and 

Development (WCED), chaired by Ms. Gro Harlem Brundtland, Prime Minister of Norway. 

The 22 distinguished members of the WCED worked for three years, conducting a series of 

public hearings throughout the world, reviewing specially commissioned research and 

reports, and carrying on extensive international dialogue, to produce their unanimous report, 

Our Common Future, which was presented to the UN General Assembly in October 1987 

and disseminated world-wide. 

International Tropical Timber Agreement, 1994 also known as Tropical Timber 94 was 

drafted to ensure that by the year 2000 exports of tropical timber originated from sustainably 

managed sources and to establish a fund to assist tropical timber producers in Qptaining the 

resources necessary to reach this objective. 
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The objectives of this Agreement include promoting an effective framework for cooper.ation 

and consultation between countries producing and consuming tropical timber; contributing to 

the process of sustainable development and enhancing the capacity of members to implem~nt 

a strategy for achieving exports of tropical timber and timber products from sustainably 

managed sources by the year 200D; promoting the exp~sion and diversification of 

international trade in tropical timber from sustainable sources; promoting research and 

development to improve forest management; encouraging members to support and develop 

industrial tropical timber reforestation, forest management activities and rehabilitation of 

degraded forest land, as well as national policies aimed at sustainable utilization and 

conservation of timber-producing forests and their genetic resources; and maintaining the 

ecological balance in the regions concerned. The Agreement remains in force for a period of 

four years from the date of entry into force, unless the Council decides to extend, renegotiate 

or terininate it in acc?rdance with the provisions of article 46. 

The Kyoto Protocol is a document signed by about 180 countries at Kyoto, Japan, in 

December 1997. Greenhouse gases is a term a used for gases (like carbon dioxide) which are 
J 

mainly generated as a result of burning fossil fuels like coal, petrol and diesel. This could 

cause potentially disastrous changes in the environment like violent storms, expanding 

deserts and melting ice caps, causing sea levels to rise and engulf coastal regions. 

The United States has signed the Asia Pacific Partnership on Clean Development and 

Climate, a pact that allows those countries to set their goals for reducing greenhouse gas 

emissions individually, but with no enforcement mechanism. Supporters of the pact see it as 

complementing the Kyoto Protocol whilst being more flexible whilst critics have said the 

pact will be ineffective without any enforcement measures. 

Most current economic analysis indicates that the Kyoto protocol is more costly than 

potential alternative policies. Many environmental economists advocate use of carbon tax or 

emission trading because most analysis suggests that they are considerably more 
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economically efficient methods of emissions abatement. For this reason, some economists 

advocate the Kyoto protocol as proxy policy for achieving such an aim. 

Defenders of the Kyoto Protocol argue, however, that while the initial greenhouse gas cuts 

may have little effect, they set the political pr~cedent for bigger (and more effective) cuts in 

the future. They also advocate commitment to the precautionary principle. Moreover, the 

precautionary principle could apply to any political, social, economic or environmental 

consequence, which might have equally devastating effect in term of poverty and 

environment, making the precautionary argument irrelevant. 

On 29 January 2000, the Conference of the Parties to the Convention on Biological Diversity 

adopted a supplementary agreement to the Convention known as the Cartagena Protocol on 

Biosafety. The Protocol seeks to protect and conserve biological diversity from the potential 

risks posed by living modified organisms resulting from modem biotechnology. It 

establishes an advance informed agreement (AlA) procedure for ensuring that countries are 

provided with the information necessary to make informed decisions before agreeing to the 

import of such organisms into their territory. The Protocol contains reference to a 

precautionary approach and reaffirms the precaution language in Principle 15 of the Rio 

Declaration on Environment and Development. The Protocol also establishes a Biosafety 

Clearirig-House to facilitate the exchange of information on living modified organisms and 

to assist countries in the implementation of the Protocol. Capacity building is a key 

prerequisite for the effective implementation of the Cartagena Protocol on Biosafety. In 

order to be able to implement their obligations, Parties need appropriate institutional 

mechanisms and infrastructure, well-trained human resources, adequate funding as well as 

easy access to relevant information. Article 22 of the Protocol requires Parties to cooperate 

in the development and strengthening of capacities in biosafety, including through existing 

organizations and through private sector involvement. Such cooperation includes, inter alia, 

scientific and technical training and the enhancement of technological capacities in biosafety. 

The Protocol also invites Parties to indicate their needs for financial and technical assistance 

and capacity-building specifically with respect to LMOs intended for direct use. as food or 

291 



feed or for processing. Furthermore, the governing body of the Protocol (CQP-MO:£) is 

required, when giving its guidance with respect to the financial mechanism for the Protocol, 

to take into account the needs of developing country Parties in their effort to identify and 

implement their capacity-building requirements. 

The Prot?col on_ Pollutant Release and Transfer Register 2003 is the first legally binding 

international instrument on poliutant release and transfer registers. Its objective is "to 

enhance public access to information through the establishment of coherent, nationwide 

pollutant release and transfer registers (PRTRs) ... " Although regulating information on 

pollution, rather than pollution directly, the protocol is expected to exert a significant 

downward pressure on levels of pollution, as no company will want to be identified as 

among the biggest polluters. PRTRs are inventories of pollution from industrial sites· and 

other sources. / 

The adoption of the Protocol was accompanied by a resolution of the Signatures, which inter 

alia recommended the establishment of a Working Group on PRTRs to prepare for the entry 

into force of the Protocol under the auspices of the Meeting of the Parties to the Convention. 

The Meeting of the Parties confirmed the establishment of the Working Group along the 

lines indicated in the resolution. Under its mandate, the Working Group is charged with 

identifying and carrying out activities that need to be undertaken pending the entry into force 

of the Protocol, in particular to prepare for the implementation of the Protocol through the 

preparation of guidance documents and the sharing of information and experience gained; It 

further is charged with reporting periodically to the Meeting of the Parties to the Convention 

on progress made in respect of the ratification of the Protocol and steps taken towards its 

implementation, and to prepare for the first session of the Meeting of the Parties to the 

Protocol. 

The provisions of the Indian constitution deal with the conservation of natural resources. 

India can make law ]?y following the international development" with the help of Art. 253. In 

India the implementation of international treaties on environment is of recent origin. The first 
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implementation of the International treaties on environment was made by enacting th~ Air 

(prevention and control of pollution) Act of 1981. Under the Indian Constitution Articles like 

51 (C), 73 and 253 usually deal with implementation of International treaties. 

A treaty really concerns the political rather that the judicial w~g of the state. When a treaty 

or an award after arbitration comes into existence, it has to be implemented and this can only 

be if all the three branches of government to it the legislature the Executive and the 

Judiciary, or any of them, possess the power to implement it. If there is any deficiency in the 

constitutional system it has to be removed and the state most equip itself with the necessary 

power. In some jurisdictions the treaty or the compromise read with the Award Acquires full 

effect automatically in the Municipal law the other body of Municipal Law notwithstanding. 

Such treaties and awards are "self-executing" Legislation may nevertheless be passed in aid 

of implementation builds usually not necessary. 

Implementation of international environmental conference in India has been done under 

article 253 of Indian Constitution, when it is seen that, it is indeed very urgent to protect the 

environmental condition and if the international conference to be followed is not contrary to 

domestic law, it will be feasible for implementation. 

Every person enjoys the right to a wholesome environment~ which is a facet of the right to 

life guaranteed under Article 21 of the Constitution of India. The 'polluter pays' principle, 

which is a part of the basic environmental law of the land, requires that a polluter bear the 

remedial or clean up costs as well as the amounts payable to compensate the victims of 

pollution. 

Under Article 48-A of the Constitution, the State shall endeavour to protect and improve the 

environment and to safeguard the forests and wildlife of~e country. Under Article 51-A (g), 

it shall be the duty of every citizen of India to protect and improve the natural environment 

including forests, lakes, rivers and wildlife. 
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The State Government· is, therefore, expected to . ad with a sense of urgency in matters 

enjoined by Article 48-A of the Constitution keeping in mind the duty enshrined in Article 

51-A (g). We, therefore, direct that the State Government of the State of Madhya Pradesh 

shall expeditiously issue the final notification under Section 35(4) of the Wild Life 

(Protection) Act, 1972 in respect of the area of the Pench National Park falling within the 

State of Ma~hya Pradesh. 

The Supreme Court's jurisdiction under Article 32 is more limited than the jurisdiction of the 

High Courts under Article 226. Article 32 guarantees the right to seek the Supreme Court's 

enforcement of fundamental rights. Moreover, Article 32 is itself a fundamental right and, 

therefore, cannot be abridged by legislation; an indispensable condition for invoking the 

Supreme Court's jurisdiction under Article 32 is the violation of a fundamental right 

conferred in Part III of the Constitution. Thus, an illegal government action that does not 

.infringe a fundamental right cannot be challenged in writ proceedings under Article 32. In 

contrast, the writ jurisdiction of High Courts under Article 226 may be invoked not only for 

the enforcement of a ·fundamental right but for 'any other purpose' as well. Ordinary legal 

rights may also be asserted through a write potion in High Court. 

Five-year plan could be recognised as the first step to conserve natural resources. India's 

development objectives reflected in our planning process has consistently emphasised the 

necessity of promoting policies and programmes for economic growth and social welfare. 

Consequently alleviation of poverty and development of the country's economic and social 

infrastructure has been emphasised andre-emphasised in the country's succeeding Five Year 

· Plans. Investment resources were targeted to ensure realisation of these concerns. 

Environmental issues, which have been for a long time part of Indian thought and social 

processes are reflected in the Constitution of the Republic of India, adopted in 1950. The 
' Directive Principles of State policy, an integral and si~ificant element of our democratic 

order, contain provisions, which reflect the coinmitment of the State to protect the 

environment with regard to forests and wildlife. 
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Programmes which were implemented during the ninth plan include popularisation of 

Science, Rational Management of land and Water Resources, promotion and development of 

suitable technologies for SC/ST and other weaker sections, creation of facility for 

Environmental research, management of Mineral resources, creation of facilities for Non

convential sources of energy, science and Technology for women for self employment, 
. ' . 

poverty alleviation and improvement in rural economy, disaster management etc. · 

The State Government have recently constituted under the tenth five year plan separate 

Department for Biodiversity and Biotechnology with the intention to focus attention on 

sustainable use of the State's rich and diverse bio-resources and promote the use of 

application in biotechnology .for deriving benefits in a wise range of sectors such as forestry, 

environment, agriculture, animal husbandry, fisheries, liuman health etc. 

The Planning Commission in its approach paper to Te~th Plan has stressed the need on 

improvement of environment. It may just be transfer of resources from the poor to the rich 

because poor depends upon nature for their daily survival and for them "Gross Nature 

Product" is more, important than the "Gross National Product"· Pollution in our air, soil 

degradation, deforestation, desertification, shrinking wetlands, inadequate public health and 

sanitation, indoor pollution in rural areas growing water scarcity, falling ground water tables, 

minimum flow in rivers and over extraction of water for irrigation purposes are some of the 

environmental problems that need an urgent attention before any poverty alleviation 

programme can meet success. Therefore in the ultimate analysis environmental management 

and economic development are mutually supportive aspects of the same Agenda. 

Women will be involved and their perspectives reflected in the policies and programmes for 

environment, conservation and restoration. Considering the impact of environmental factors 

on their livelihoods, women's participation will be ensured in the conservation of the 

environment and control of environmental degradation. The vast majority of rural women 

still depend on the locally available non-commercial sources of energy such as animal dung, 

crop waste and fuel wood~ In order to ensure the efficient use of these energy resources in an 
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environmental friendly manner, the Policy will aim at promoting the programmes of non

conventional energy resources. Women w~ll be involved in spreading the use of solar energy, 

biogas, smokeless. chulahs and other rural application so as to have a visible impact of these 

measures in influencing eco system and in changing the life styles of rural women. 

The National Conservation Strategy and Policy Statement on Environment and Development 

has been prepared and adopted by the Central Government in June, 1992 after extensive 

consultations at various levels of the Central and State Governments, universities, academic 

institutions, non-governmental organizations and informed individuals. Sustainable 

development is the key phrase ·in the agenda for action and the preamble. The preamble of 

the policy_statement highlighting the nexus between development and environment says: 

The survival and Well-being of a nation depend on sustainable development. It is a process of 

social and economic betterment that satisfies the needs and values of- all interest group 

without foreclosing future options. To this end we must ensure that the demand on the 

environment from which we derive our sustenance, does not exceed its carrying capacity for 

the present as well as future generations .... the national conservation strategy and policy 

statement on Environment and Development are in response to the need for laying down the 

guidelines that will help to weave environmental considerations into the fabric of our 

national life and our development process. It is expression of our commitment for reorienting 

policies and action in unison with the environmental perspective. 

The National Environment Policy (NEP, 2004) is a response to our national commitment to a 

clean environment, mandated in the Constitution in Articles 48 A and 51 A (g), strengthened 

by judicial interpretation of Article 21. It is recognised that maintaining a healthy 

environme11t is not the state's responsibility alone, but also that of every citizen. A spirit of 

partnership should thus be realized throughout the spectrum of environmental management 

in the country. While the state-must galvanise its efforts, there should also be recognition by 

each individual -,natural or institutional, of its responsibility towards maintaining and 
I -- -

enhancing the quality of the environment. The NEP, 2004 is also intended to be a statement 
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of India's commitment to making a positive contribution to international efforts. The NEP, 

2004 is intended to be a guide to action: in regulatory reform, programmes and projects for 

environmental conservation; and review and enactment of legislation, by agencies of the 

Central, State, and Local Governments. It also seeks to stimulate partnerships of different 

stakeholders, i.e. public agencies, local communities, the investment community, and 

international development partners, in harnessing their respective resources and strengths for' 

·environmental management. On the whole, it is expected to do better than fiscal neutrality, 

and likely raise substantial resources from outside the fiscal regime to realize its objectives. 

The above objectives are to be realized through various strategic interventions by different 

public authorities at Central, State, and Local Government levels. They would also be the 

basis of partnerships between public agencies, local communities, and various economic 

actors. However, these strategic interventions, besides legislation and the evolution of legal 

doctrines for realization of the objectives, need to be premised on a . core set of 

unambiguously stated principles. 

The definition of forest as mentioned in the Forest Conservation Act was of a forest as 

defined in the Indian Forest Act 1927. In 1996, however, the Supreme Court enlarged the 

definition of forest to cover even those areas, which were notified as village forests on 

revenue land. This gave immense power to the officers in Paryavaran Bhavan such that 

anyone who wanted to set up an industry, take up mining leases or projects of irrigation, 

road, power involving even a fraction of an acre had to use all their resources to get a 

clearance from the Paryavaran Bhavan in New Delhi. 

In 1995, T.N Godavarman filed public interest litigation on the issue of depletion of forest 

areas. This came as a great opportunity for the mandarins of Paryavaran Bhavan to further 

increase their stranglehold on any subject concerning forests. They also obtained a court 

order to improve service conditions of the Indian Forest Services. They managed a directive 

from the Supreme Court that the Collector should not write the confidential report (CR) of 

the divisional forest officer (DFO), nor should any officer of the Indian Administrative 
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Service (lAS) write the confidential report of officers of the Indian Forest Services~ The 

Godavanilan case still continues in the Supreme Court. 

These moves to empty the forest of forest communities find no tolerance in the international 

law either. India is a signatory to the International Covenant on Economic Social and 

Cultural Rights, and acting contrary to the Covenant represents a violation of international 

law. The Covenant sets out the rights, including 'the right of everyone to an adequate 

standard of living for himself and his family, including adequate food, clothing, and housing, 

and to the continuous improvement of living conditions. 

Wildlife Institute of India has been receiving wildlife offence cases from various 

enforcement agencies since 1987. It was felt that enforcement of Indian Wildlife (Protection) 

Act (1972) is often hampered due to the lack of reference materials and methods necessary to 

identity the animal and plant species in various wildlife offence cases. Therefore, a need was 

felt for strengthening the Wildlife Forensic Capabilities so as to support the enforcement 

agencies in the proper implementation of the Indian Wildlife (Protection) Act, 1972 in 

controlling the illegal wildlife trade. 

A collaborative project between US Fish and Wildlife Services and Wildlife Institute of 

India was initiated in October 1995 to strengthen the Wildlife forensic capability at WII 

through Research and Development and then disseminating the knowledge to the various law 

enforcement agencies. 

Wildlife Institute of India provided the logistic support as well as the workspace for the 

forensic lab, while the infrastructure has been procured through Wildlife Forensic Project. 

The forensic laboratory became operational in January 1998. 

In order to improve the intelligence gathering in wildlife crime, the existing provision for 

rewarding the infonners has been increased from 20% of the fine and composition money 

respectively to 50% in each case. In addition to this, a reward upto Rs. 10,000/- is also 
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proposed to be given to the informants and. others who provide assistance in detecti9n of 

crime and apprehension of the offender. T~ger sightings have become quite rare these days in 

India, reason being the Tiger killings because of its multitude of medicinal or magical , 

properties that is why tiger trade is very profitable. Genuinely the tiger skin is not 

fashionable but the smuggling of Tiger fur coats and 111gs are not difficult for the 

impoverished hunters. 

Still efforts are continuously made to preserve these magnificent predators from extinction. 

The Project tiger was launched in India in 1972 as conservation programme for saving the 

Indian. Tiger Population. Some of the best examples of this programmes success can be seen 

in the national parks situated in the high Himalayan region, to the mangrove swamps of the 

Sundarbans and the thorny scrubs of Rajasthan. But mqre wildlife conservation laws and 

awareness among people is still required to in~e Indian sanctuaries a safe haven for tigers. 

The Water (Prevention and Control ofPollution) Act, 1974, is the first enactment by the 

Parliament in the direction fqr conservation and protection of water resources. This is also 

the· first specific and comprehensive legislation institutionalizing simultaneously the 

regulatory agencies .for controlling water pollution. The Pollution Control Boards at the 

Centre and in the States came into being in terms of this Act. Another related legislation 

enacted was the Wate~ (Prevention and Control of Pollution) Cess Act, 1977 in order to 

conserve this vital natural resource and to augment the fmance of these regulatory agencies. 

The responsibility for implementation of provisions of the Environment (Protection) Act has 

to a large exterit been entrusted to the same regulatory agencies created under the Water 

(Prevention and Control of Pollution) Act, 1974. Other agencies besides the Central and 

State. governments are also entrusted with the responsibility of implementing specific 

provisions of this Act and the Rules made there under depending on their operational 

requirements. 
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Pollution of the rivers, streams and water resources are issues causing concern to mankind. 

This Act was enacted ·to provide for the prevention and control of pollution and for 

maintaining or restoring the wholesomeness of water. The provisions of this Act are 

applicable to both individuals and body of individuals. In case of individuals, when the 

person himself is liable for compliance of the provisions at the same time in case of body of 

individuals the Occupier is liable for the compliance of the provisions of this Act. 

There are two levels of authorities under the Act. Central Pollution Control Board and State 

Pollution Control Board. These two authorities are constituted by the Central Government 

and respective State Governments respectively to exercise the powers conferred on and to 

perform the functions assigned under the Act for the prevention and Control of pollution 

under the Act. 

The Forest (Conservation) Act, 1980 is a regulatory act, not prohibitory. The Act provides 

for judicious non-forestry use of forestland irrespective of the area being tribal or non-tribal. 

Since 1980, permission for diversion of forestland for non-forestry purposes under the Act 

has been granted in respect of more than 11,000 developmental projects. As far as the tribal 

areas are concerned, the Central Government is committed for the development of the tribal 

villages at par with revenue villages. 

The Draft National Policy on Tribals also supports fallacies about shifting cultivation 

pertaining to soil erosion and low productivity. The few quantitative studies on the 

experiences in Sarawak and Thailand have shown that land clearing in traditional shifting 

cultivation had the lowest amount of erosion and sediment loss from ,the system compared to 

any other forms of land clearing and tillage systems. 

International human rights law provides that appropriate procedural protections and due 

process are essential aspects of all human rights but are especially pertinent in relation to a 

matter such as force~ evictions, which directly invoke a large number of the rights, 

recognised both under the International Covenant on Civil and Political Rights and 
300 



International Covenant on Economic, Social and Cultural Rights. In India, there is no law to 

provide protection against "forced evictions". If State wishes to take away land for undefined 
" . 

"public interest"-under the Forest Conservation Act of 1980 forced evictions must take place 

according to the procedure established by law and not necessarily due process of law .. What 

might be questioned is ~e process of evictions and not the deci~ion to evict itself. 

Conservation of Air, which is the part of natural resources, is important as it helps to sustain 

life on earth. For the purpose of this conservation the present Air Act 1981came into being 

with various provisions. The Act was enacted to provide the prevention, control and 

abatement of air pollution, for the establishment, with a view· to. carry out the aforesaid 
- -

purposes, of Boards, for conferring on and assigning to such Boards powers and functions-

relating thereto. 

The most vital necessities, namely, air, water and soil, having. regard to right to life under 

Article 21 cannot be. permitted to be misused and polluted so as to reduce the quality of life 

of others. Having regard to the right of the community at large it is permissible to encourage 

the participation of amicus curiae, the appointment of experts and the appointments of 

Monitory- Committees. The approach of the Court has to be liberal towards ensuring social 

justice and protection of human rights. In early Mehta case this Court held that life, public 

health and ecology has priority over unemployment and loss of revenue. The definition of 

"sustainable development" which Brundtland gave more than 3 decades back still holds 

good. 

The fullest disclosures including the potential for increased burdens on the environment 

consequent upon possible increase in the quantum and degree of pollution, has to be made at 

the outset so that the public and all those concerned including authorities may decide 

whether the permission can at all be granted~for carrying_on mining activity. The regulatory 

authorities have to act with utmost care in ensuring compliance of safeguards, norms and 

standards to be obsezyed by such entrepreneurs. 
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The Environment (Protection) Act 1986 was enacted to provide for the wholesome 

conservation, protection and improvement of environment and for matters connected there 

with. The decisions were taken at the United Nations Conference on the Human 
' Environment held at Stockholm in June 1972, in which India participated, to take appropriate 

steps for the protection and improvement of human env~ronment. It was considered 

necessary further to implement the decisions aforesaid· in so far as they relate to the 

protection and improvement of environment and the prevention of hazards to human beings, 

other living creatures, plants and property. The Act was enacted with the help of Article 253 

of the Constitution. of India. The Supreme Court held that the Environment Pollution 

(Prevention and Control) Authority is a statutory authority constituted under Section 3 of the 

. Environment (Protection) Act, 1986, and its directions are final and binding on all persons 

and organisations concerned. 

The Government of India has issued many notifications and rules under Environment 

(Protection) Act 1986, e.g. The Environment (Protection) Second Amendment Rules, 2004, 

The Environment (Protection) Affiendment Rules, 2003, The Bio-Medical Waste 

(Management and Handling) (Amendment) Rules, 2003, The Recycled Plastics Manufacture 

and Usage (Amendment) Rules, 2003, The Municipal Solid Wastes (Management and 

Handling) Rules, 2000, The Ozone Depleting Substances (Regulation and Control) Rules;, 

2000. The Act also examines the reality of environment impact assessment, which will 

ensure the scope for conservation of natural resources. In this context there is a notification 

in 1994. 

The National Environment Tribunal Act was enacted to provide for strict liability for 

damages arising out of any accident occurring while handling any hazardous substance and 

for the establishment of a National Environment Tribunal for effective and expeditious 

disposal of cases arising from such accident, with a view. to giving relief and compensation 

for damages to persons, property and the environment and for matters connected therewith or 

incidental thereto. 

302 



The National Environment Appellate Authority Act has been enacted to provide for the 
' . 

establishnient of a National Environment Appellate Authority to hear appeals with respect to 

restriction of areas in which any industries, operations or processes or class of industries, 

operations or processes shall not be carried out or shall be carried out subject to certain 

safeguards under the Environment (Protection) Act, 1986 and for matters connected 

therewith or incidental thereto. 

In Nayudu's ((1999) 2 SCC 718) Case Supreme Court with a view held that to ensure that 

there is neither danger to the environment nor to the ecology and, at the same time, ensuring 
. . 

sustainable development, can refer scientific and technical aspects for investigation and 

opinion to expert bodies such as the appellate authority under the National Environmental 

Appellate Authority Act, 1997. 

For conservation of Biological Diversity, sustainable use of its components and equitable 

sharing of the benefits arising out of the use of biological resources and for matters 

connected therewith or incidental thereto The Biological Diversity Act, 2002 came into 

being. India is rich in biological diversity and associated traditional and contemporary, 

knowledge system relating thereto. India is a party to the United Nations Convention on 

Biological· Diversity signed at Rio de Janeiro on the 5th day of June 1992. The said 

Convention came into force on the 29th December 1993; the said Convention reaffirms the 
) 

sovereign rights of the States over their biological resources. It is evident that the 

implementation of the provisions of the Act will give a wide area for conservation. 

Government of India issued an important rule in the name of the biological diversity rules, 

2004, which further facilitates the process of conservation. 

The Supreme court strengthened Article 21 in two way, First it required laws affecting 

personal liberty to also pass, the tests of Article 14 and ~icle 19 of the constitution, thereby 

ensuring that the procedure depriving a person of his or her personal liberty be reasonable, 

fair and just. Second ,the court recognized several unarticulated iiberties that were implied by 
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Article 21· It is by the second method that the Supreme Court interpreted the right to life and 

personal liberty to include the right to a wholesome environment. 

In Subhash Kumar Case (AIR 1991 SC 420) the Apex Court held that right to life is a 

fundamental right under Art 21 of the Constitution and it includes the right to enjoyment of 

pollution of pollution free water and air for the enjoyment oflife. 

In Kamal Nath (AIR 2000 SC 1997) case it was held by the Supreme Court -Article 21 of the 

constitution provides that no persons shall be deprived of his life and liberty except in 

accordaiice with the procedure established by law. Any disturbance of the basic environment 

elements, namely· air, water and soil, which are necessary for life, would be hazardous to life 

within the meaning of Article 21 of constitution. 

In N.D. Jayal ((2004) 9 SC9 362) case the Apex Court held that to ensure sustainable 

development is one of the goals of the Environment (Protection) Act, 1986 (for short "the 

Act") and this is quite necessary to,guarantee the "right to life" under Article 21. If the Act is 

not armed with the powers to ensure sustainable development, it will become a barren shell. 

In other words, sustainable development is one of the means to achieve the object and 

purpose of the Act as well as the protection of "life" under Article 21. Acknowledgment of 

this prin~iple will breathe new life into our environmental jurisprudence and constitutional 

resolve. 

The emergence of public interest litigation in India has provided an important tool for the 

enforcement of the fundamental right to environment protection. This could not have been 

possible without liberalization of the traditional rule of locus standi, facilitating "access to 

justice" by invoking the writ jurisdiction. In the process, instead of manly delivering legal 

justice he higher judiciary, especially the Supreme Court, has been dealing with issues of 

"social justice" as well. This has led to remarkable judicial activism and innovations. 
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In case of environmental pollution the victims may apply his petition under Article 32 of the 

Constitution as stated earlier that the Article 32 is applicable to the Constitutional remedies.

Therefore it shall be helpful to enforce the fundamental rights at large. 

The scope of the provisions of Article 226 of the constitution has been widened as soon as 

the Supreme. Court accepted right to clean environment as a fundamental right under Article 

21 of the Constitution. Article 226 has two provisions, one is related with the enforcement of 

fundamental rights of the citizens while the other is related with the enforcement of any other 

p~ose it is the second provision where environmental cases were used to be dealt with 

Article. 226 when the right to clean environment was not declared by the Supreme Court as 

fundamental right, Environrriental cases have provided a new era under Article 226 of the 

constitution to enforce the Articles like 21, 48A, 51A (g) etc. 

In M.C. Mehta (AIR 1987 SC 1 086) case stated that we are of the view that an enterprise 

which is engaged in a hazardous or inherently dangerous industry which poses a potential 

threat to the health and safety of. the persons working in the factory and residing in the 

surrounding areas owes an absolute and non-delegable duty to the community to ensure that 

no harm results to anyone on account of hazardous or inherently dangerous activity which it 

has undertaken. The enterprise must be held. to be under an obligation to provide that the 

hazardous or inherently dangerous activity in which it is engaged must be conducted with the 

highest standard of safety if any harm results on account of such activity the enterprise must 

be absolutely liable to compensate for such harm and it should be no answer to the enterprise 

to say that it taken all reasonable care and that t~e harm occurred without any negligence on 

its part. 

The Public Liability Insurance Act, 1991 is also based on the concept of absolute liability. 

The Act aims· at providing for public liability insurance for the purpose of providing 

immediate relied to the persons affect by accident occurring while handling any hazardous 

substance for matter~ connected therewith or incidental thereto. 
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Absolute liability applies to hazardous accidents while polluter pays principle deals 

exclusively with environment pollution. A.bsolute liability and polluter pays principles both 

are applicable to the victims of environmental hazards for getting relief by way of 

compensation or by any other suitable means. The concept of absolute liability has been 

developed by Indian Supreme Court while. polluter pays principle has been developed by 

United Nati~n Conference on Environment and Development, i.e., Brundtland Report 1986. 

The definition of sustainable development by WCED, sheds light on the short-falls of our 

past unsustainable development 'patters, namely global environmental threats depletion of the 

ozone layer risks of clnnate change, loss of biodiversity and degradation of waters that 

clearly compromise the abilitY of future generations to meet their our development needs. 

Therefore, sustainable development is a process in which the exploitation of resources, the 

direction of investments, the orientation of technological development and the institutional 

changes are made consistent with future as well as present needs. 

However, the achievement of sustainable development .requires radical changes in our 

attitudes and behavior which begins with a recognition that we live in an inter dependent 

world where the biggest threat to our security is that destruction of the planet which we all 

share. "Sustainable development, therefore, depends upon accepting a duty to seek harmony 

with other people and with nature" according to caring for the Earth. 

Sustainable development means that the richness of the earth's biodiversity would be 

conserved for future generations by greatly slowing and, if possible, halting extinctions, 

habitat and ecosystem destruction, and also by not risking significant alternations of the 

global environment that might - by an increase in sea level or changing rainfall and 

vegetation patterns or increasing ultraviolet radiation - alter the opportunities available for 

future generations. 

The Rio conference in 1992 is the high water mark of the development, when precautionary 

approach is recognised as a norm for various nations to pursue. Precautionary principle - a 
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relative new principle of international environmental Law - is also articulated in Agenda 21. 

This is basically a duty to foresee and assess environmental risks, to warn potential victims 

of such risks and to behave in ways that mitigate suck risks. 

The principal of precautionary approach involves the anticipations of environmental harm 

and taking measures to avoid it or to choose the least environmental harmful activity. It is 

based on scientific uncertainty. Environmental protection should not only aim of protecting 

health properly and economic interest but also and economic interest but also protect the 

environment for its own sake precautionary duties must not only be triggered by the 

suspicion of concrete danger but also by Gustified) concern or risk potential. The 

Precautionary principal was recommended by the UNEP governing council (1989). The 

Bomake convention also lowered the threshold of which scientific evidence might require, 

action by not referring to 'serious' or' irreversible' as adjectives qualifying harm. However, 

summing up the legal status of the precautionary principle are commentator characterised the 

principle as still: evolving" for though it is accepted as part of the international customary 

law 'the consequences of its application in any potential situation will be influenced by the 

circumstances of each case. 

The 'polluter pays' principle means that absolute liability for harm to the environment 

extends not only to compensate the victims of pollution but also of the cost of restoring the 

environmental degradation. Remediation of the damaged environment of the damaged 

environment is a part of the process of Sustainable Development' and as such polluter is 

liable to pay the cost to the individual suffers as well as the cost of reversing the damaged 

ecology. 

The polluter pays principle (PPP) demands that the financial costs of preventing or 

remedying damage caused by pollution. Under the principle, it is not the role of Government 

to meet the cost involved in either prevention of such damage, or in arriving out remedial 

action, became the .effect of this would be to shift the financial burden of the pollution 

incidence to the tax-payers. The polluter pays principle (PPP) was promoted by the 
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Organisation for Economic Cooperation and Development (OECE) during the 1970's when 

there was great public interest in environmental issues. 

With the PPP having been applied relatively rarely to agriculture, the cost-sharing rule 

typically used in its place has been the Beneficiary-P~ys Principle (BPP). The BPP favours 

the costs of providing conservation goods (i.e., prevention or repair of environmental 
' 

degradation) being allocated to those who. benefit from those goods. The User-Pays Principle 

(UPP) has tended to be applied when conservation goods are supplied collectively, either by 

government or by community-based organisations. 

For the conservation of natural resources the state and its subject both should come forward. 

But under this doctrine only the state ~ill come closer to conservation policy. The ancient 

Roman Empire developed a legal theory known as the 'Doctrine of Public Trust'. It was 

founded on the ideas that Government held certain common properties such as rivers, 

· seashore, forests and the air in trusteeship for the free and unimpeded use of the general 

public. Our contemporary concerns about 'the environment' bear a very clo~e conceptual 

relationship to this legal doctrine. 

The so11;rce of modem public trust law is found in a concept that received much attention in 

Roman and English law - the nature of property rights in rivers, the sea, and the seashore. 

That history has been given considerable attention in the legal literature need not be repeated 

in detail here. But two points should be emphasized. First, certain interests, such as 

navigation and fishing, were sought to be preserved for the benefit of the public; accordingly, 

property used for those purposes was distinguished from general public property, which the 

sovereign could routinely grant to private owners. Second, while it was understood that in 

certain common properties - such as the seashore, highways, and running water -

'perpetual use was dedicated to the public', it has never been clear whether the public had an 

enforceable right to prevent infringement of those interests. Although the State apparently 

did protect public u~es, no evidence is available that public rights could be legally asserted 

against a recalcitrant government. 
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For conservation of natural resources International laws and principles are well developed 

but the implementation of those provisions to the national level seems to the great challenge. 

Indian response towards the international conservation policy is not that satisfactory as it 

should have been. In a way it can be said that Judiciary in India became more active than 

legislatures to come forward for conservation. 

In India legislations to protect and improve environment started mainly from Stockholm 

conference. Many enactments ate the consequences of international development. Even then 

the problem still remains with the implementation of the various provisions that deal with the 

conservation policy. 

Supreme court in many cases decided that the conservation and protection to the natural 
I 

resources always required for the purpose of giving the same to the future generation. All the 

international development in the light of renowned principles were first accepted by 

Judiciary and thereafter by legislatures. 

The present research work ends with certain suggestions emerged in order to provide further 

relief to the natural resources and to show that the available enforcing agencies can come 

forward for the purpose of conservation of natural resources to encourage inter-generational 

equity. 

Suggestions: 

1. Ministry of Environment and Forest can take coordination role for integrating sectoral 

polices, in association with Ministry of Water Resources, Ministry of Agriculture, Ministry 

of Industry, and Ministry of Trade and Commerce will be the other major participants in this 

exercise. 

2. Non-government research and policy institutes, academicians, and participation of civil 

service organizations will make it more acceptable to society. 
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3. A consultative process is required for integrating sectoral policies and bringing cohere:n~e 

among the policies Resources are required for integrating sectoral policies and developing 

comprehensive land use policy. 

4. Department of Environment under the Ministry of Environment and Forest can take the 

lead in integrating environment and climate change issues into sectoral polices. Climate 

change issue is already incorporated in the National Water Policy, which could be used as an 

example for other sectoral policies. 

5. Improvement of Analytical Laboratories, Monitoring Equipment, and Training. Improve 

analytical capabilities, which will enable DoE to produce good quality data. 

6. Department of Environment will establish a network of professionals, including 

researchers from government and private sector. 

7. Better Enforcement of Environmental Act and Regulations, Sharing of knowledge and 

experiences among .professional groups. 

8. Assistance in formulating action research and policy advocacy, Waste Reception and Treatment 

Facilities at Ports, Reduce pollution load in the coastal and marine areas. 

9. Promote balanced use of chemical fertilizers Improvement of organic content of soil, and 

enabling sustainable agricultural production. 

10. Improvement of water quality for different uses, and restoration of habitat for aquatic 

species. 

11. India is very reach in Natural Resources. It is amongst- the hotspots of reach Bio

Diversity in the world. The people in India show also broad spectrum of diversity in culture 
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habitat means of survival and many other communities depend upon natural resources. The 

laws made . with background. of International development should take into account the 

acceptance by the communities, which are affected by such agreement of Declaration. 

12. The alternative resources for the means of survival of the communities absolutely 

depends upon the resources should be suggested and the people should be made aware about 

such alternative modes. 

13. The law should not only be . preventive and punitive but also include freedom of co

existence with the natural resources. 

14. The major projects affecting the resources before their commission should be studied in 

relation to their impact on the natural resources and the living of the people in the area. 

15. The enforcement agencies entrusted with the implementation of policies and law require 

intensive training and .be held accountable for their inaction or inappropriate decisions on the 

conservation of natural resources. 

16. For the conservation of water resources and awareness programme for the people writing 

the consequences ofvesting.ofpotable water should be launched. 

17. Indiscriminate felling of trees in the green zone of the country should be strictly 

monitored. 

18. The special task force may be deployed to check illegal mining operations in the country. 
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Annex-1 

THE GAZETTE OF INDIA :EXTRAORDINARY 
[PART ll- SEC.3 (ii)] 

· MINISTRY OF ENVIRONMENT AND FORESTS 

NOTIFICATION 

New Delhi, the lOth January, 2006. 

S.O. 42(E). __ The following draft of the Breeding of and Experiments on Animals (Control and 
· Supervision) Amendment Rules, 2005, which the Committee for the Purpose of Control 'and· 

Supervision of Experiments on Animals proposes to make, in exercise of the powers conferred by 
sub-sections(!), (1A) and (2) of section 17 ofthe Prevention of Cruelty to Animals Act, 1960 (59 of 
1960), are hereby published for information of all persons likely to be affected thereby, and notiCe is 
hereby given that the said draft rules shall be taken into consideration after the expiry of a period of 
thirty days from the date on which copies of the Gazette of India containing this notification are 
made available to the public; 

Any person desirous of making any suggestion or objection in respect of the said draft rules 
may, within the period so specified, forward the same for consideration of the said Committee, 
addressed to the Member Secretary,_ Committee for the Purpose of Control and Supervision of 
Experiments on Animals, Animal Welfare Division, Ministry of Environment and Forests, 8th Floor, 
Jeevan Prakash Building, 25, Kasturba Gandhi Marg, New Delhi-11 0001. 

Draft Rules 
. . 

I. (1) These rules may be called the Breeding of and Experiments on Animals (Control and 
Supervision) Amendment Rules, 2005. 

(2) They shall come into force on the date oftheir final publication in the Official Gazette. 

In the Breeding of and Experiments on Animals (Control and Supervision) Rules, 1998 (hereinafter 
referred to as the said rules), in rule 2, for clause (e), the following clause shall be substituted, 
namely:-

'(e) "Experiment" means any programme or project involving use of animal for the acquisition of 
knowledge of a biological, physiological, ethological, physical or chemical nature; and includes the 
use of animal in the production of reagents and products such as antigens and antibodies, routine 
diagnostics, testing activity and establishment of transgenic stocks, for the purpose of saving or 
prolonging life or alleviating suffering or significant gains in well being for people of the country or 
for combating any disease whether of human beings or animals;' 
3. In rule 9 ofthe said rules, -
(1) after clause (b), the following clause shall be inserted, namely:-
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"(bb) animals lowest on the phylogenetic scale which may give scientifically valid results should 
be first considered· for any experimental procedure and the experiment should be designed using 
minimum number of animals to give statistically valid results at 95% degree of confidence: 

Provided that replacement alternatives not involving experiments on animals should be given due 
and full consideration and sound justification must be provided in case alternatives, though available, 
are not used;"; 

(2) after clause (c), the following clause shall be inserted, namely: 

"(cc) (i) personnel using experimental animals shall be responsible for the welfare of animal during 
their use in experiments; 

(ii) investigators shall be responsible for the aftercare and rehabilitation of animal after 
experimentation, and shall not euthanise animals except in situations as defined in clause (fi); 

(iii) costs ·of aft~rcare and rehabilitation of animal after experimentation shall be made part of 
research costs and shall be scaled in positive correlation with the level of costs involved in such 
aftercare and rehabilitation of the animals; 

(iv) rehabilitation treatment of animals after experimentation shall extend till the point the animal is 
able to resume a normal existence by providing a lump-sum amount as costs for rehabilitation and 
care of such animal to cover its entire statistical expected life span; and 

(v) the establishment undertaking experiments or duly licensed and authorised animal welfare 
organization under the control of the Committee may, on payment of lump-sum amount, undertake 
rehabilitation of animals;"; 

(3) after clause (f), the following clause shall be inserted, namely:-

"(fi) the following parameters shall be adopted for application of euthanasia, namely:-

(i) when the animal is paralyzed and is not able to perform its natural functions or it becomes 
incapable of independent locomotion or it can no longer perceive the environment in an intelligible 
manner; or 
(ii) if during the course of experimental procedure the animal has been left with a recurring pain 
wherein the animal exhibits obvious signs of pain and suffering; or 
(iii) where the non-termination of the life of the experimental animal will be life threatening to 
human beings or other animals;". 

4. In rule 10 ofthe said rules,-
(1) for clause (b), the following clause shall be substituted, namely:-

"(b) (i) an establishment shall acquire animal for experiments from registered breeders only; 
(ii), in case of non-availability of animal from registered breeders, the animal may be procured from 
alternate legal sources; 
(iii) in case the animal is procured from the alternate legal sources, the same shall be procured after 
taking written permission from the authority competent under the law for the time being in force, to 
give such permission; and ' . 
(iv) the establishment procuring such animal shall maintain a record in this regard and shall produce 
the same before the Committee, whenever required;" ; 
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(2) for clause (e), the following clause shall be substituted, namely:-

"(e) In case an animal is not available from a registered breeder or from alternate legal s~urces 
within the country, genetically defined animals may be imported with permission of Directorate 
General of Foreign Trade: 
Provided that the condition of non-availability within the country shall not apply for laboratory bred 
rats and mice of genetically defined strains;". 

5. For rule 12 ofthe said rules, the following rule shall be substituted, namely:-

"12. Contract animal experiments.- Registered establishments may undertake contract research on 
behalf of any other agency in accordance with the Prevention of Cruelty to Animals Act, 1960 (59 of 
1960) and the rules made thereunder.". 

6~ In rule 14 ofthe said 'rules, for clause (a), the following clause shall be substituted, namely:-

"(a) The Committee, if it is satisfied with the report of the Member-Secretary or the authorized 
officer of the Committee (made to it as a result of any inspection or information received or 
otherwise) that -

(i) the rules made by it are not being complied with by an establishment or breeder; or 

(ii) a violation of the directions of the Committee has been committed by any establishment or 
breeder and the Committee's directions to rectify such violation have not been complied within the 
period so specified, the Committee may, by order in writing, suspend or revoke the registration of the 
establishment or breeder and/or direct closure of the animal house facility for such a period as may 
be specified in the order: 

Provided that no order under this clause shall be made without giving the establishment or breeder 
any opportunity of being heard in the matter: 

Provided further that no order for suspension or revocation of registration, or closure or animal house 
facility shall be issued in a case of minor violation. 

Explanation:- for the purposes of this clause, "minor violation" means an act of commission or 
omission which does not have direct bearing on the health of an animal which. may not lead to 
adverse health effect or pain or suffering or death of an animal.". 

[F.No.25/04/2005-A WD] 
SOMY AT. DAVE, Member-Secy. 

(Committee for the Purpose.ofControl and Supervision of Experiments on Animals) 
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Annex-2 

MINISTRY OF ENVIRONMENT AND FORESTS 

NOTIFICATION 

New Delhi, the 121
h July, 2004 

G.S.R. 448(E) ·- In exercise of the powers conferred by sections 6 and 25 of the Environment 
({Protection) Act, 1986 (29 of 1986), the CenJral Government hereby makes the following rules 
further to amend the Environment (Protection) Rules, 1986 namely :- · 

1. (1) These rules may be called the Environment (Protection) Second Amendment Rules, 
2004~ 

They shall come into force on the date of their publication in the Official Gazette. 

In the Environment (Protection) Rules, 1986, in Schedule I,-

in serial number 94 relating to NOISE LIMIT FOR GENERA TOR SETS RUN WITH 
DIESEL,- -

·in paragraph 1, for the words, letters and figures "the 151 July, 2004", at both the places, the words, 
letters and figures "the 1st January, 2005" shall respectively be substituted; 

in paragraph 3 and sub-paras 3.1 and 3 .2, for the words, -letters and figures "the 1st July, 2004", the 
words, letters and figures, "the 1st January, 2005" shall respectively be substituted; 

in serial number 95 relating to EMISSION LIMITS FOR NEW DIESEL ENGINES (UPTO 800 
KW) FOR GENERA TOR SETS (GENSETS) APPLICATIONS, 

in paragraph 1, for the Table, the following shall be substituted, namely :-

Table 
Capacit Date of Emission Limits Smoke Test Cycle 
y of imp Iemen (glkw-hr) for Limit 
diesel tation (light 
engines absorptio 

n 
coefficien 
t m-1

) (at 
full load) 

1 2 3 4 5 
NOx HC co PM Torqu Weighting 

e factors 
% 
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Upto 1.7.2005 9.2 1.3 3.5 0.3 0.7 100 0.05 
19kW 

75 0.25 

>19 kW 1.1.2004 9.2 1.3 5.0 0.5 0.7 50 0.30 
upto 
176kW 1.7.2004 9.2 1.3 3.5 0.3 0.7 25 0.30 

>176 1.11.2004 9.2 1.3 3.5 0.3 0.7 10 0.10 
kWupto 
800kW 

Explanation : This extension shall be applicable only to those suppliers : 

who have obtained Type Approval Certificate for atleast one of their engine models in this range 
upto 30th June, 2004. · · · 

who have submitted the bank guarantee and also contributed towards the study being carried out by 
the· Indian Institute of Science, Bangalore, for development of genset diesel engines to comply with 
emission limits. ' · 

(F. No. Q-15022/2/2001-CPA) 
( SUDHIRMITAL) 

JOINT SECY. TO THE GOVT. OF INDIA 
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Annex-3 

The Gazette of India 

EXTRAORDINARY 

PART II- Section 3- Sub-section (i) 

PUBLISHED BY AUTHORITY 

MINISTRY OF ENVIRONMENT AND FORESTS 

NOTIFICATION 

New Delhi, Thursday, April 15, 2004 

G.S.R. 261 (E) - In exercise of the powers conferred by section 62 of the Biological Diversity 
Act , 2002, and in supersession of the National Biodiversity Authority ( salary, Allowances and 
conditions of service of Chairperson and other Members ) Rules, 2003 except as respect to 
things done or omitted to be done before such supersession, the Central Government hereby 
makes the following rules namely:-

Short title and commencement 

These rules may be called the Biological Diversity Rules, 2004. 
(2) Thus shall come into force on 151

h April, 2004. 

2. Definitions 

In these rules, unless the context otherwise requires, -

"Act" means the Biological Diversity Act 2002 ( 18 of2003); 
"Authority" means the National Biodiversity Authority established 

under sub- section (1) of Section 8, 
"Biodiversity Management Committee" means a Biodiversity Management Committee 
established by a local body under sub-section (1) of Section 41; 
"Chairperson" means the chairperson of the National Biodiversity Authority or as the case may 
be, of the State Biodiversity Board. 
"fee" means any fee stipulated jn the Schedule; 
"Form" means form annexed to these rules; 

"Member" means a member of the National Biodiversity Authority or a State Biodiversity Board 
and includes the chairperson as the case may be; 
"section" means a section of the Act; 
"Secretary" means the full time Secretary of the Authority. 
words and expressions used but not defined in these rules and defined in the Act shall have the 

meaning respectively assigned to them in the Act. 

3. Manner of selection and appointment of the Chairperson 

(1) The Chairper:son of the Authority shall be appointed by the Central Government. 
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(2) Every appointment of Chairperson under sub-section (1) shall be made either on 
deputation basis or by selection from outside the Central Government. In case the appointment is 
through deputation, the applicant should not be below the rank of Additional Secretary to the 
Government of India. · 

4. Term of Office of the Chairperson 

The Chairperson of the Authority shall hold the office for a term of three years' and shall be 
eligible for re-appointment, ' 

. (2) Provided that no Chairperson shall hold office as such after he attains the age of sixty five 
years or his term of office expires which is earlier. 

(3) The Chairperson may r~sign from his office by giving at least one month notice in writing 
to the Central Government. · 

5. Pay and Allowances of Chairperson :-

A Chairperson shall be entitled to. a fixed pay of Rs. 26,000/- per month. In case of retired 
person is appointed as Chairperson, his pay shall be fixed in accordance with the orders of the 
Central Government as applicable to such persons .. 

A Chairperson shall be entitled to such allowances, leave, pension, provident fund, house 
and other perquisites etc. to be decided by the Central Government from time to time. 

6. Term of Office and Allowances of non-official Members. -

l ' 

Every non-official member of the Authority shall hold his office· for a term not exceeding three 
years at a time from the date of publication ofhis appointment in the official Gazette. 

Every non-official member attending the meeting of the Authority shall be entitled to sitting 
allowance, travelling expenses, daily allowance and such other allowances as are applicable to 
non-official member of commissions and committees of the Central Government attending the 
meeting (s) of such Commissions or Committees. 

7. Filling up ofvacancies of non-official members 

(1) A non-official member of the Authority may resign his office at any time by giving in 
writing under his hand addressed to the· Central Government and the seat of that member in the 
Authority shall become vacant. 

(2) A casual vacancy of a non-official member in the Authority shall be filled up by a fresh 
nomination and the person nominated to fill the vacancy shall hold office only for the remainder 
of the term of the member in whose place he was nominated. 

8. Removal ofthe members ofthe Authority. 

No member of the Authority shall be removed from his office on any ground specified in section 
11, without a due and proper enquiry by an officer not below the rank of a Secretary to .the 
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Government of India appointed by the Central Government and without giving such member a 
reasonable opportunity of being heard. 

9. Secretary of the Authority 

The Authority shall appoint a Secretary to it. 

The terms and conditions of the appointment ofthe Secretary shall be 
determined by the Authority by regulation. 

(3) The Secretary shall be responsible for co-coordinating and convening the meetings of the 
Authority, maintenance of the records of the proceedings of the Authority and such other matters 
as may be assigned to him by the Authority. 

10. Meetings of the Authority 

(1) The Authority shall meet at least four times in a year normally after a period of three 
months at the Head quarters of the Authority or at such place as may be decided by the 
Chairper~on. 

(2) The Chairperson shall, upon a written request from not less than five Members of the 
Authority or upon a direction of the Central Government, call a special meeting of the Authority. 

(3) The members shall be given at least fifteen days' notice for holding an ordinary meeting. 
and atleast three days' notice for holding a special meeting specifying the purpose, the time and 
the place at which such meeting is to be held. 

(4) Every meeting shall be presided over by the Chairperson and in his absence, by a 
presiding officer to be elected by the members present from amongst themselves. 

(5) The decision of the Authority at a meeting shall, if necessary, be taken by a simple 
majority of the Members present and voting and the Chairperson or in his absence, the Member 
presiding shall have a second or casting vote. · 

(6) Each member shall have one vote. 

(7) The quorum at every meeting of the Authority shall be five. 

(8) No Member shall be entitled t~ bring forward for the consideration of a meeting any 
matter of which he has not given ten days' notice unless the Chairperson in his discretion permits 
him to do so. 

(9) Notice of the meeting may be given to the Members by delivering the same by messenger 
or sending. it by registered post to his last known place of residence or business or in such other 
manner as the Secretary ofthe Authority may, in the circumstances ofthe case, think fit. 

11. Appointment of Expert Committee by the Authority and their entitlements :-

(1) The Authority may constitute any number of Committees for such purposes as it may 
deem fit consisting wholly of members or wholly of other persons or partly of members or partly 
of other persons. 
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(2) The members of the Committee other than the members of the Authority shall be paid 
such fees and allowances for attending the meetings as the AuthoritY may deem fit. 

12. · General functions of the Authority ·:-

The Authority may perform the following functions; namely :-

lay down the procedure and guidelines to govern the activities provided under sections 3 ,4 and 6 

advise the· Central Government on any matter concerning conservation of bio-diversity, 
sustainable use of its components and fair and equitable sharing of benefits arising out ofthe use 
ofbiological resource and knowledge; 

coordinate the activities of the State Bio-diversity Boards; 

provide technical assistance and guidance to the State Bio-diversity Boards; 

commis~ion studies and sponsor inve~tigations and research; 

engage consultants, for a specific period, not exceeding three years, for providing technical 
assistance to the Authority in the effective discharge of its functions: 

Provided that if it is necessary and expedient to engage any consultant beyond the period of 
three years, the Authority shall seek prior approval of the Central Government for such an 
engagement. 

collect, compile and publish technical and statistical data, manuals, codes or guides relating to · 
conservation of bio-diversity, sustainable use of its components and fair and equitable sharing of 
benefits arising out ofthe use ofbiological resource and knowledge; 

organise through mass media a comprehensive programme regarding conservation of bio
diversity, sustainable use of its components and fair and equitabl~ sharing of benefits arising out 
of the use ofbiological resource and knowledge. 

plan and organise training of personnel engaged or likely to be engaged in programmes for the 
conservation of bio-diversity and sustainable use of its components; 

prepare the annual Budget of the Authority incorporating its .own receipts as also the devaluation 
from the Central Government provided that the allocation by the Central Government shall be 
operated in accordance with the budget provisions approved by the Central Government; 

recommend creation of posts to the Central Government, for effective discharge ofthe functions 
by the Authority and to create such posts, provided that no such post whether permanent/ 
temporary or of any nature, would be created without prior approval of the Central Government; 

approve the method of recruitment to the officers and servants ofthe Authority; 
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take steps to build up data base and to create information and documentation system for 
biological resources and associated traditional knowledge through bio-diversity registers and 
electronics data bases, to ensure effective management, promotion and sustainable uses; 

give directions to State Bio-ltiversity Boards and the Bio-diversity Management Committees in 
writing for effective implementation of the Act; · 

report to the Central Government about the functioning of the Authority and implementation of 
the Act; ; 

recommend, modify, collection of benefit sharing fee under sub section (1) of Section 6 or 
Changes of royalties under sub-section (2) of section 19 in respect of biological resources from 
time to time ; 

sanction grants-in-aid and grants to the State Bio-diversity Board and Bio-diversity Management 
Committees for specific purposes; 

undertake physical inspection of any area in connection with the implementation of the Act ; 

take necessary measures including appointment of legal experts to oppose grant of intellectual 
property right in any country outside India on any biological resource and associated knowledge 
obtained from India in an illegal manner; 

do such other functions as may be assigned or directed by the Central Government from time to 
time. 

13. Powers and duties of Chajrperson 

(1) The Chairperson shall have the overall control of the day- to -day activities of the 
Authority. 

(2) Subject to the provisions of Section 10, the Chairperson shall have the powers of general 
superintendence over the officers and staff of the Authority and he may issue necessary 
directions for the conduct and management of the affairs ofthe Authority. 

(3) The Chajrperson shall be In charge ·of all the. confidential papers and records of the 
Authority and shall be res.pon.~ible for their safe custody. 

(4) All orders and instructions to be issued by the Authority shall be under the signature of 
the Chairperson or of any other officer authorized by the Chairperson in this behalf. 

(5) The Chairperson, either himself or through an officer of the authority authorized for the 
purpose, may sanction and disburse all payments against the approved budget. 

(6) The Chairperson shall have full powers for granting administrative and technical sanction 
to all estimates. 

(7) The Chairperson shall convene and preside over all the meetings of the Authority and 
shall ensure that all decisions taken by the Authority are implemented in proper manner. 
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(8) The Chairperson shall exercise such other powers and perform such other functions as 
may be delegated to him from time to time by the Authority or the Central Government. 

14. Procedure for access to biological resources and associated traditional knowledge 

Any person seeking approval of the Authority for access to biological resources and associated 
knowledge for research or for commercial utilization shall make an application in Form I. 

(2) . Every application under sub-rule (1) shall be accompanied by a fee often 
thousand rupees in the form of a cheque or demand draft drawn in favour of the Authority. 

(3) The Authority shall after consultation with the concerned local bodies and collecting 
such additional information from the applicant and other sources, as it may deem necessary, 
dispose of the application, as far as possible, within a period of six months from the date of its 
receipts. 

(4), On being satisfied with the merit of the application, the Authority may grant the approval 
for access to biological resources and associated knowledge subject to such term and conditions 
as it may deem fit to impose~ · 

(5) The approval to access shall be in the form of a written agreement duly signed by an 
authorized officer of the Authority and the applicant. 

(6) The form of the agreement referred to in sub-rule (5) shall be laid down by the Authority 
and shall include the following ; namely :-

general objectives and purpose oft4e application for seeking approval; 
description of the biological resources and traditional knowledge including accompanying 
information; 
intended uses ofthe biological resources (research, breeding, commercial utilization etc.) 
conditions under which the applicant may seek intellectual property rights; 
quantum of monetary and other incidental benefits. If need be, a commitment to enter into a fresh 
agreement particularly in case if the biological material is taken for research purposes and later 
on sought to be used for commercial purposes, and also in case of any other change in use 
thereof subsequently. 
restriction to transfer the accessed biological resources and the traditional knowledge to any third 
party without prior approval of Authority; 
to adhere to a limit set by the Authority on the quantity and specification of the quality of the 
biological resources for which the applicant is seeking access; 
guarantee to deposit a reference sample of the biological material sought to be accessed with the 
repositories identified in Section 39; 
submitting to the Authority a regular status report of research and other developments; 

commitment to abide with the provisions of Act and rules and other related legislations in force 
in the country ; 
commitment to facilitate measures for conservation and sustainable use of biological resources 

accessed; 
commitment to minimize environmental impacts of collecting activities ; 
legal · provisions such as duration of the agreement, notice to terminate the agreement, 
independent enforceability of individual clauses, provision to the extent that obligations in 
benefit sharing clauses survive the termination ofthe agreement, events limiting liability (natural 
calamities), arbitration, any confidentiality clause. 
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(7) The conditions for access may specifically provide mea5ures for conservation and 
protection of biological resources to which the acces~ is being granted. 

(8) The Authority may for reasons to be recorded in writing reject an application if it 
considers that the request cannot be acceded to. · 

(9) No application shall be rejected unless the applicant is given a reasonable opportunity of 
being heard. 

(10) The Authority shall take steps to widely publicize the approvals granted, through print or 
electronic media and shall periodically monitor compliance of conditions on which the approval 
was accorded. 

15.. . Revocation of access or approval • -

(1) The Authority may either on the basis of any complaint or suo moto withdraw the 
approval.granted for access under rule. 15 and revoke the written agreement under the following 
conditions ; namely:-

on the basis of reasonable belief that the person to whom the approval was granted has violated 
any of the provisions of the Act or the condition on which the approval was granted; 
when the person who has been granted approval has failed to comply with the terms of the 
agreement; 
on failure to comply with any of the conditions of access granted; 
on account of overriding public interest or for protection of environment and conservation of 
biological diversity; 

(2) The Authority shall send a copy of every order of revocation issued by it tp the 
concerned State Biodiversity Board and the Biodiversity Management Committees for 
prohibiting the access and also to assess the damage, if any, caused and take steps to recover the 
damage. 

16. Restriction on activities related to access to biological resources.-

(1) The Authority if it deems necessary and appropriate shall take the steps to restrict or 
prohibit the request for access to biological resources for the following reasons; namely:-

the request for access is for any endangered taxa ; 
the request for access is for any endemic and rare species; 
the request for access may likely to result in adverse effect on the livelihoods ofthe local people; 
the request to access may result in adverse environmental impact which may be difficult to 
control and mitigate; 
the request for access may cause genetic erosion or affecting the ecosystem function; 
use of resources for purposes contrary to national interest and other related international 
agreements entered into by India. 
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17. ·Procedure for seeking approval for transferring results of research.-

Any person desirous of transferring results of research relating to biological resources obtained 
from India for monetary consideration to foreign nationals, companies and Non Resident Indians 
(NRis), shall make an application to the Authority in the Form II. 

Every application under sub-rule (i) shall be accompanied by a fee of five thousand rupees in 
the forin of a Bank draft or Cheque drawn in favour of the Authority. 

Every 1application under sub-rule (i) shall be decided upon by the Authority, as far as possible 
within a period of three months from the receipt of the same. 

On being satisfied that the applicant has fulfilled all the requirements, the Authority may grant 
the approval for transferring the results of research subject to such terms and conditions as it may 
deem fit to impose in each case. 

The approval for transfer shall be granted in the form of a written agreement duly signed by an 
authorized officer of the Authority and the applicant. The form of the agreement shall be such as 
may be decided by the Authority. 

The Authority may for reasons to be recorded in writing reject an application if it considers that 
the application cannot be allowed; 
Provided that the application shall be rejected unless the applicant has been given a reasonable 
opportunity of being heard. 

18. Procedure for. seeking pr:ior approval before applying for intellectual property 
protection. -

Any person desirous of applying for a patent or any other intellectual property based on research 
on biological material and knowledge obtained from India shall make an application in Form Ill. 

Every application under sub-rule (1) shall be accompanied by paying a fee of five hundred 
rupees. 

The Authority after due appraisal of the application and after collecting any additional 
information, on the basis of merit shall decide on the application, as far as possible within a . 
period ofthree months of receipt of the same. 

On being satisfied that the applicant has fulfilled all the necessary requirements, the Authority 
may grant approval for applying for a patent or any other IPR subject to such terms and 
conditions as it may deem fitto impose in each case. 

The approval shall be granted in the form of a written agreement duly signed by an authorized 
officer of the Authority and the applicant. The form of the agreement may be decided by the 
Authority. 

The Authority may reject the application if it considers that the request cannot be acceded to after · 
recording the reasons. Before passing order of rejection, the applicant shall be given an 
opportunity ~f hearing. · · 
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19. Procedure for third party transfer under sub-section (2) of Section 20.-
The persons who have been granted approval for access to biological resources and associated 
knowledge, intend to transfer the accessed biological resource or knowledge to any other person 
or organization shall make an application to the Authority in Form N. 

Every application under sub-rule (1) shall be accompanied by a fee often thousand rupees in the 
form of Bank draft or cheque drawn in favour of the Authority. 

The Authority shall after collecting any additional information, decide upon the application as 
far as possible within a period of six months of receipt ofthe same. 

On being satisfied that the applicant has fulfilled all the necessary requirements, the Authority 
may grant approval for third party transfer subject to such terms and conditions it may deem fit to 
impose in each case .. 

The. approval. as may be granted under sub-rule ( 4) in the form of a written agreement duly 
signed by an authorized -officer of the Authority and the applicant. The form of the agreement 
shall be such as 111ay be deCided by the Authority. 

The Authority may for reasons to be recorded in writing reject the application if it considers that 
the request cannot be acceded to provided that no application shall be rejected unless the 
applicant has been given an opportunity of being heard. 

20. Criteria for equitable benefit sharing (Section 21) 

The Authority shall by notification in the Official Gazette formulate the guidelines and describe 
the benefit sharing formula. 

The guidelines shall provide for monetary and other benefits such as royalty; joint ventures; 
technology transfer; product development; education and awareness raising activities; 
institutional capacity building .and venture capital fund. 

The formula for benefit sharing shall be determined on a case-by case b~si~. 

' 
The Authority while granting approval to any person for access or for transfer of results of 
research or applying for patent and IPR or for third party transfer of the accessed biological 
resource and associated knowledge may impose terms and conditions for ·ensuring equitable 
sharing of the benefits arising out o( the use of accessed biological material and associated 
knowledge. 

The quantum of benefits shall be mutually agreed upon between the persons applying for such 
approval and the Authority in consultation with the local bodies and benefit claimers and may be 
decided .in due regard to the defined parameters of access, the extent of use, the sustainability 
aspect, impact and expected outcome levels, including measures ensuring conservation and 
sustainable use ofbiological diversity. 

Depending upon each case, the Authority shall stipulate the time frame for assessing benefit 
sharing on short, medium, and. long term benefits. 

The Authority shall stipulate that benefits shall ensure conservation and sustainable use of 
biological diversity. 
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Where biological resources or knowledge is accessed from a specific individual or a group of 
individuals or organizations, the Authority may take steps to ensure that the agreed amount is 
paid directly to them through the district administration. Where such individuals or . group of 
individuals or organizations cannot be identified, the monetary benefits shall be deposited in the 
National Biodiversity Fund. 

Five percent of the assessed benefits shall be earmarked for the Authority or Board as the case 
may be , towards administrative and service charges. 

(10) The Authority shall monitor the flow of benefits as determined under sub rule (4) in a 
manner determined by it. 

21. Application ofNational Biodiversity Fund . -

(1) The National Biodiversity Fund shall be operated by the Chairperson or by such other 
officer of the Authority as maybe authorized in this regard 

(2) The National Biodiversity Fund,shall have two separate heads of accounts, one relating to 
the receipts from the Central Government and the other concerning the fee, licence· fee, royalty 
and other receipts of the Authority. · 

22. Constitution of Biodiversity Management Committees 

(1) Every local body shall constitute a Biodiversity Management Committee (BMCs) within 
its area of jurisdiction. 

(2) The Biodiversity Management'committee as constituted under sub-rule (1) shall consist 
of a Chairperson and not more than six persons nominated by the local body, of whom not less 
than one third should be women and not les than 18% should belong to the Scheduled 
Castes/Scheduled Tribes. 

(3) The Chairperson of the Biodiversity Management Committee shall be elected from 
amongst the members of the committee in a meeting to be chaired by the Chairperson of the local 
body. The Chairperson ofthe local body shall have the casting votes in case of a tie. 

(4) The Chairperson of the Biodiversity Management Committee shall have a tenure of three 
years. 

(5) The local Member of Legislative Assembly/ Member ofLegislative Council and Member 
of Parliament would be special invitees to the meetings ofthe Committee. 

(6) The main function of the BMC is to prepare People's Biodiversity Register in 
consultation with local people. The Register shall contain comprehensive information on · 
availability and knowledge of local biological resources, their medicinal or any other use or any 
other traditional knowledge associated with them. 

(7) The other functions of the BMC are to advise on any matter referred to it by the State 
Biodiversity Board or Authority for granting approval, to maintain data about the local vaids and 
practitioners using the biological resources. 
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(8) The Authority shall take steps to specify the form ofthe People's Biodiversity Registers, 
and the particulars it shall contain and the format for electronic database. 

(9) The Authority and the State Biodiversity Boards shall provide guidance and technical 
support to the Biodiversity Management Committees for preparing People's Biodiversity 
Registers. 

(10) The People's Biodiversity Registers shall be maintained and validated by the Biodiversity 
Management Committees. 

(11) The' Committee shall also maintain a Register giving information about the details of the 
access to biological resources and traditional knowledge granted, details of the collection fee 
imposed and details of the benefits derived and the mode.oftheit sharing. 

23. Appeal for settlement of disputes under Section SO. -

lfa dispute arises between the Authority or a State Biodiversity Board or between one Board and 
other Board(s) on account of implementation of any order or direction or on any issue of policy 
decision, either of the aggrieved parties i.e. , Authority or the Board, as the case may be, prefer 
an appeal to the Central Government under section 50, in Form V to the Secretary, Ministry of 
Environment and Forests, Government of India 

In case the dispute arises between a State Biodiversity Board and another state Biodiversity 
Board or Boards, the aggrieved Board or Boards, shall prefer the point or points of dispute to the 
Central Government which shall refer the same to the Authority. 

The memorandum of appeal shall state the facts of the case, the grounds relied upon by the 
appellant, for preferring the appeal and the relief sought for. 

The memorandum of appeal shall be accompanied by an authenticated copy of the order, 
direction or policy decision, as the case may be, by which the appellant is aggrieved and shall be 
duly signed by the authorised representative of the appellant. 

The memorandum· of appeal shall be submitted in quadruplicate, either in person or through a 
registered post with Acknowledgement due, within 30'days from the date ofthe orders, direction 
or policy decision, impunged provided that if the Central Government is satisfied that there was 
good and sufficient reason for the delay in preferring the appeal, it may, for reason to be recorded 
in writing, allow the appeal to be preferred after the expiry of the aforesaid period of 30 days but 
before the expiry of 45 days from the date of the orders impugned, direction or. policy decision, 
as the case may be. 

The notice for hearing of the appeal shall be given in Form VI by a registered post with an 
acknowledgement due. 

The Central Government shall, after hearing the appellant and the other parties, dispose of the 
appeal. 

In disposing of an appeal it may vary or modify or cancel impugned order, direction or policy, 
as the case may be. 
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In adjudicating a dispute, the Authority shall be guided by the principles of natural justice and as 
far as practicable, follow the same procedure which the Central Government is required to follow 
under this rule. ' 

24. Manner of giving notice under Section 61 

(1) ·The manner of giving notice, under clause (b) ofsection 61, shall be as follows namely:-

The notice shall be in writing in Form VII. 
The pers~m giving the notice may send it to ,-

If the alleged offence has taken place in a Union territory, to the Chairperson of the National 
Bio-diversity Authority; and 
If the alleged offence has'taken place in a State, to the Chairperson of the State Bio-diversity 
Board 

(2) The notice referred to in sub-rule (1) shall be sent by registered post acknowledgement 
due; and 

(3) The period ofthirty days mentioned in clause (b) of section 61 shall be reckoned from 
the date, the notice is received by the Authorities mentioned in sub-rule (1 ). 

Schedule 

FORM I 
(see rule14) 
Application form for access to BioJogical resources and associated traditional knowledge 

Part A 

Full particulars of the applicant 
Name: 
Permanent address: 
Address of the contact person I agent, if any, in India: 
Profile of the organization (personal profile in case the applicant is an individual). Please attach 
relevant documents of authentication): 
Nature ofbusiness: 
Turnover of the organization in US$: 

2. Details and specific information about nature of access sought and biological material and 
associated knowledge to be accessed 

Identification (scientific name) ofbiological resources and its traditional use: 

Geographical location ofproposed collection: 

Description I nature of traditional knowledge (oral I documented): 

Any identified individual I community holding the traditional knowledge: 

Quantity of biological resources to be collected (give the schedule): 
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Time span in which the biological resources is proposed to b~ collected: 

Name and number of person authorized by the company for making the selection: 

The purpose for which the access is requested including the type and extent of research, 
commercial use being derived and expected to be derived from it: 

Whether any collection of the resource endangers any component o'f biological diversity and the 
risks which may arise from the access: 

3. Details of any national institution which will participate in the Research and Development 
activities. 

4. Primary destination of accessed resource and identity of the location where the R&D will 
be carried out. 

5. The economic and other benefits including those arriving out of any IPR,- patent obtained 
out of accessed biological- resources. and knowledge that are intended, or may accrue to the 
applicant or to the country that he/she belongs 

6. The biotechnological, scientific, social or any other benefits obtained out of accessed 
biological resources and knowledge that are intended, or may accrue to the applicant or to the 
country that he/she belongs 

7. Estimation of benefits, that would flow to India/ communities arising out of the use of 
accessed bioresources and traditional,knowledge 

8. Proposed mechanism and arrangements for benefit sharing. 

9. Any other information considered relevant. 

PartB 
Declaration 

II we declare that: 

Collection of proposed biological resources shall not adversely affect the sustainability of the 
resources; 
Collection of proposed biological resources shall not entail any environmental impact; 
Collection of proposed biological resources shall not pose any risk to ecosystems; 
Collection of proposed biological resources shall not adversely affect the local communities; 

1/we further declare the Information provided in the application form is true and correct and I 
/We shall be responsible for any incorrect I wrong information. 

Signed 
Name 
Title 

330 



Place 
Date 

FORM IT 
(see Rule 17) 

Application for seeking prior approval of National Biodiversity Authority for transferring 
the results of research to foreign nationals, companies, NRI's, for commercial purposes. 

1. Fulf particulars ofthe applicant 
i) Name 

ii) Address: 
. iii)Professional profile 
iv)Organizational affiliation (Please attach relevant documents of 

authentication): · 

2. Details ofthe results of research conducted 

3. Details of the Biological resources and /or associated knowledge used in the research . 

. 4. Geo-graphical location from where the biological resources used in the research are 
collected 

5 Details of any traditional knowledge used in the research and any identified individual 
/community holding the traditional knowledge 

6. Details of institution where R&D activities carried out. 

7. Details of the individual I organization to whom the research results are intend to transfer . 

. 8. Details of economic, biotechnological, scientific or any other benefits that are intended, 
or may accrue to the individual /organization due to commercialization of transferred research 
results. 

9. Details of economic, biotechnological, scientific or any other benefits that are intended, 
or may accrue to the applicant seeking approval for transfer of results of research. 

10. Details of any agreement or MOU between by the proposed recipient and applicant 
seeking approval for transfer of results of research. 
Declaration 

I/we declare the Information provided in the application form is true and correct and I /We shall 
be responsible for any incorrect I wrong information. 

Place 

Signed 
Name 
Title 
Date 
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FORMm· 
(See rule 18) 
Application for seeking prior approval of National Biodiversity Authority for applying for 
Intellectual Property Right 

1. . Full particulars ofthe applicant 
i) Name 

ii) Address: 
iii) Professional profile 

iv) Orga!lizational affiliation (Please attach relevant documents of 
authentication): 

2. Details ofthe invention on which IPRs sought 

3. Details of the Biological resources and /or associated knowledge used in the invention. 

4. Geo-graphical location from where the biological resources used in the invention are 
collected 

5. Details of any traditional knowledge used in the in the invention and any identified 
individual /communiti\y holding the. traditional knowledge 

6. Details of institution where Research and Development activities carried out. 

7. Details of economic, biotechnological, scientific or any other benefits that are intended, 
or may accrue to the applicant due commercialization of the invention. 

Declaration 

1/we declare the Information provided in the application form is true and correct and I /We shall 
be responsible for any incorrect I wrong information. 

Place 
Date 

FORM IV 
(See rule 19) 

Signed 
Name 
Title 

Application form for seeking approval of National Biodiversity Authority for third party transfer 
of the accessed Biological resources and associated traditional knowledge. 

1. Full particulars ofthe applicant 
Name 
Address: 
Professional profile 
Organizational affiliation (Please attach relevant documents of 

authentication): 
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2. Details of the biological material and traditional knowledge accessed. 

3. Details of the access contract entered (Copy to be enclosed) 

4. Details of the benefits and mechanism I arrangements for benefit sharing already 
implemented. 

5. Full particulars of the third part to whom the accessed material I knowledge is intended to 
transfer. 

6. The purpose of the intended third party transfer. 

7. Details of economic, social, biotechnological, scientific or any other benefits that are 
intended," or may accrue to the third party due to transfer of acce·ssed biological material and 
knowl~dge. 

8. Details of any agreement to be entered between the applicant and the third party. 

9. Estimation ofbenefits that would flow to India/ communities arising out of the third party 
transfer of accessed biological resources and traditional knowledge 

10. Proposed mechanism and arrangements for benefit sharing arising out of the proposed 
third party transfer. 

11. Any other relevant information 

Declaration 

I/we declare the Information provided in the application form is true and correct and I /We shall 
be responsible for any incorrect I wrong information. 

Place 
Date 
FORM 
(See rule-23(1) 

form of Memorandum of Appeal 

Signed 
Name 
Title 

BEFORE THE ----'MINISTRY OF ENVIRONMENT AND FORESTS, NEW DELHI 
OR 

NATIONAL BIODIVERSITY AUTHORITY 
(as the case may be) 

(Memorandum of appeal under Section 50 ofthe Biological Diversity Act, 2002.) 

v 
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Appeal No. _____ of200 

Vs. 

(here mention the designation of the Authority/ 
Board, as the case may be ) 

...... Appellant (s) 

. ..... Respondent( s) 

The appellant begs to prefer this Memorandum 
passed by the Respondent on the 

of Appeal against the order dated 
following facts and grounds. 

1. FACTS: 
(Here briefly mention the facts of the case): 

2.GROUND: 
(Here mention the grounds on which the appeal is made) : 

i.) 
ii.) 
iii.) 

3. RELIEF SOUGHT: 
i) 
ii) 
iii) 

4.PRAYER: 

a) - In the light of what is stated above, the appellant respectfully prays that the order/decision 
ofthe respondent be quashed/set-aside. 

The policy/guidelines/regulation framed by the Respondent be quashed 
· /modified/annulled to the extent 

~------------------------------

Place: 
---~---

Dated:_'----

VERIFICATION 

with Seal 
Address: 

--------

Signature of the appellant 

I , the app,ellant do hereby declare that what is stated above is true to the best .of my 
information and belief. 
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Verified on __ day of. __ _ 

Signature ofthe appellant 
With Seal 

Address 

Signature ofthe Authorised representative of the appellant 

Enclosures: 1. Authenticated copy of the order/direction/policy decision, against which the 
appeal has been preferred. 

FORM VI 
(See. rule 28) 

BEFORE THE -----'---- MINISTRY OF ENVIRONMENT AND FORESTS, NEW 
DELID 

OR 

NATIONAL BIODIVERSITY AUTHORITY 
(as the case rimy be) 

Appeal No. ____ of200 

Between: 

... Appellant(s) 

Vs. 

. .. Respondents(s) 

NOTICE 

Please take notice that the above appeal filed- by the appellant, against the · 
order/direction/policy decision (give details) is fixed for hearing on at __ _ 

The copies of the appeal memorandum and other annexure filed alongwith the appeal are 
sent herewith for your reference. 

Please note that if you fails to appear on the said date or other subsequent date of hearing 
of the appeal, the appeal would be disposed of finally by placing you ex-parte. 
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Authorised signatory on behalf of the Appellate Authority (Seal) 
Date: ---
Place: 

FORM VII 

FORM OF NOTICE 
(See rule 24 (1) 

By Registered Post/ Acknowledgement due 
From, 

Shri ______ _ 

To, 

Sub: NOTICE UNDER SECTION 61(b) OF THE BIOLOGICAL DIVERSITY ACT, 
2002. 

Whereas ~n offence under the Biological Diversity Act, 2002 has 
been ' committed/is being committed 
by ______________________ ~------------------

1/we hereby give notice of 30 days under Section 61(b) of the Biological Diversity Act, 2002 of 
my /our intention to file a complaint in the Court against for 
violation of the provisions of the Biological Diversity Act, 2002. 

In support of my/our notice , I am/we are enclosing' herewith the following documents as 
evidence of proo£ 
Place: ----

Dated: Signature 
EXPLANATION: 

In case the notice to be given ip the name of a company, documentary evidence authorising the 
person to sign the notice on behalf of the company shall be enclosed to the notice. 
Give the name and address of the alleged ·offender. In case of using biological resource/ 

knowledge/researchlbio-survey and bio utilisation /the intellectual property right /patent , 
without the approval of the Authority, the details thereof and the commercial utilisation if any, 
may be furnished. 
Documentary evidence shall include photograph, technical report etc. for enabling enquiry into 

the alleged violation/offence . 
. [No. J 22018/57/2002 CSG(BC)] 

(Desh Deepak Verma) 
Joint Secretary 
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Annex-4 

MINISTRY OF ENVIRONMENT AND FORESTS 

NOTIFICATION 

New Delhi, the 22nd September 2003 

S.O, 1093 (E) - In exercise of the powers conferred by Sub-section (1) of Section 5 A of the Wild 
Life (Protectipn) Act, 1972 (53 of I 972), the Central Government hereby constitutes the National 
Board for Wild Life consisting of the following members, namely:-

(a) 
(b) 

Prime Minister 
Minister-in-charge afForests 
and Wild Life 

{c) . The following Members ofParliament: 
Sh. Rajen Gohain, Lok Sabha 
Sh. Khelsai Singh, Lok Sabha 
Smt. Maya Singh, Rajya Sabha 

Chairperson 
Vice-Chairperson 

Members 

Member, Planning Commission in- Member 
Charge afForests and Wildlife 
(e) The heads ofthe following non-governmental 

organizations: 

(i) Bandhagarh Foundation Trust, Rewa, Madhya Pradesh 
(ii) Prakrity Samsad, Kolkata, West, Bengal 

Members 

(i.ii) Foundation for Revitalisation of Local Health Traditions, Bangalore 
(iv) CP Ramaswamy Environmental Education Centre, Chennai, T.N. 
(v) Gujarat Ecological Education and Research Foundation, Gujarat. 

(f) The following eminent conservationists, Member ecologists and environmentalists:-

Sh. Mir Inayatullah 
Sh. Saketanand Singh 
Sh. Samar Singh 
Sh. Raj Chengappa 
Sh. Ravi Singh 
Sh. Mithilesh K. Sharma 
Sh. R.L. Singh 
Ms. Dilnawaz Wariawa 
Shri Govind Patel 
Sh. Suresh C. Sharma 

(g) The Secretary to the Government of 
India in-charge ofthe Ministry of Environment 
and Forests 

(h) The chief of the Army Staff 

(i) The Secretary to the Government of India 

Member 

Member 

Member 
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in-charge ofthe Ministry of Defence 

G) The Secretary to the Government of India in-charge 
of the Ministry of Information and Broadcasting 

(k) The Secretary to the Government of India in-charge 
of the Department of Expenditure, Ministry of Finance 

(I) The Secretary to the Government oflndia-in-charge 
of the _Ministry Tribal Welfare 

(m) The Director-General of Forests in the Ministry of 
of Environment and Forests 

(n) The Director-General ofTourism, Government oflndia 

(o) The Director-General Indian Council for Forestry 
Research and Education, Dehradun 

(p) The Director, Wi~d Life Institute of India, Dehradun 

(q) The Director, Zoological Survey of India 

(r) The Director, Botanical Survey of India 

(s) The Director, Indian Veterinary Research Inst. 

(t) The Member-Secretary, Central Zoo Authority 

(u) The Director, National Institute of Oceanogoraphy 

(v) A representative of each of the following states 

Jammu and Kashmir 
Rajasthan 
Maharashtra 
Karnataka 
Tamil Nadu 
Kerala 
Jharkhand 
Assam 
Mizoram 
Nagaland 

Member 

Member 

Member 

Member 

Member 

Member 

Member 

Member 

Member 

Member 

Member 

Member 

Member 

... 

(w) The Director, Wild Life Preservation Member-Secretary 

[F.No 6-1/2003 WL-I] 
VINOD RISHI, Addl. Director, General ofForests 
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Annex~S 

MINISTRY OF ENVIRONMENT AND FORESTS 

NOTIFICATION 

New Delhi, the 17th September, 2003. 

S.O. I 069(E).~ In exercise of the powers conferred by sections 6, 8 and 25 of the 
Environment ( Protection) Act, 1986 ( 29 of 1986), the Central Government hereby makes the 
following rules further to amend the Bio-Medical Waste (Management and Handling) Rules, 1998, 
namely:-

1. (1) These rules may be called the Bio-Medical Waste (Management and 
Handling) (Amendment) Rules, 2003. 

(2) They shall come into force on the date of their publication in the Official Gazette. 

2. In rule 7 of the Bio-Medical Waste (Management and Handling) Rules, 1998 (hereinafter 
referred to as the said rules),-

(a) in sub-rule (1), for the opening words "The prescribed authority for 
enforcement",the words "Save as otherwise provide, the prescribed 

authority for enforcement" shall be substituted; 

(b) after sub-rule (1), the following sub-rule shall be inserted, namely:-

"(I A). The prescribed authority for enforcement of the provisions of these rules in respect of all 
health care establishments including hospitals, nursing homes, clinics, dispensaries, veterinary 
institutions, Animal houses, pathological laboratories and blood banks of the Armed Forces under 
the Ministry of Defence shall be the Director General, Armed Forces Medical Services.". 

3. In the said rules, existing rule 9 shall be re-numbered as sub-rule (1) thereof, and after sub-
rule (1) as so re-numbered, the following sub-rule shall be inserted , namely:-

" (2) Notwithstanding anything contained in sub-rule ( 1) , the Ministry of Defence 
shall constitute in that Ministry, an Advisory Committee consisting of the following in respect of all 
health care establishments including hospitals, nursing homes, clinics, dispensaries, veterinary 
institutions, animal houses, pathological laboratories and blood banks of the Armed Forces under the 
Ministry of Defence , to advise the Director General, Armed Forces Medical Services and the 
Ministry of Defence in matters relating to implementation of these rules, namely:-

(1) Additional Director General of 
Armed Forces Medical Services 

(2) A ~epresentative of the Ministry of 
Defence not below the rank of Deputy 
Secretary, to be nominated by that Ministry 

(3) A representative ofthe Ministry of Environment 
and Forests not below the rank of Deputy Secretary 

........ Chairman 

........ Member 
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To be nominated by that Ministry. 

(4) A representative ofthe Indian Society of 
Hospitals Waste Management, Pune 

. ....... Member 

........ Member" 

In the said rules, after rule 9, the following rule shall be inserted, 
namely:- · 

"9A. Monitoring of implementation of the rules m Armed Forces Health Care 
Establisnments.-

The Central ~ollution Control Board shall monitor the implementation of these rules in respect 
of all the Armed Forces 

health care establishments under the Ministry of Defence. 

(2) After giving prior notice to the Director General Armed Forces 
Medical Services, the Central Pollution Control Board along with 
one or more representatives of the Advisory Committee constituted 
under sub-rule (2) of rule 9 may, if it considers it necessary, inspect 
any Armed Forces health are establishments." 

5. In the said rules, existing rule 13 shall be re-numbered as sub-rule (1) 
thereof; and-

(a) in sub-rule (1), as so re-numbered, for the opening portion, for 
the words " Any person" , the words, brackets and figure " Save 
as otherwise provided in sub-rule (2), any person " shall be 
substituted ; 

after sub-rule (1) as so re-numbered, the following sub-rule shall 
be inserted, namely:-

"(2) Any person aggrieved by an order of the Director General, Armed 
Forces Medical Services under these rules may, within thirty days 
from the date on which the order is communicated to him prefer an 
appeal to the Central Government in the Ministry of Environment and 
Forests.". · 

[F. No.23-2/96-HSMD] 
Dr. V. RAJAGOPAL, Jt. Secy. 

Note: The Principle rules were published in the Gazette of India vide tification number S.O. 630 
(E) dated 20.7.98 and subsequently amended vide-

( I) S.0.201 (E) dated 6.3.2000; and (2) S.0.545 (E) dated 2.6.2000. 
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Annex-6 

MINISTRY OF ENVIORNMENT AND FORESTS 

NOTIFICATION 

New Delhi, the 151 July, 2003 

G.S.R. 520 (E) - In exercise of the powers conferred by sections 6 and 25 of the Environment 
(Protection) Act, 1986 (29 of 1996), the Central Government hereby makes the following rules 
further to amend the Environment Protection Rules, 1986 namely :-

1. (1) · These rules may be called the Environment (Protection)Amendment Rules, 2003. 

They shall come into force on the date of their publication in the Official Gazette. 

2. In the Environment (Protection) Rules, 1986, in Schedule I, -

(a) 
DIESEL,-

in serial number 94 relating to NOISE LIMIT FOR GENERATOR SETS RUN WITH 

in paragraph 1, for the words, letters and figures "the 1st July, 2003",-at both the places, the words, 
letters and figures "the Ist July, 2004" shall respectively be substituted; 
in paragraphs 3, 3.1 and 3.2 for the word, letters and figures" 151 July, 2003, the word, letters and 
figures " 1st July, 2004" shall respectively be substituted. . . 
(b) in serial number 95 relating to EMISSION LIMITS FOR NEW DIESEL ENGINES (UP TO 
800 KW) FOR GENERA TOR SETS (GENSETS) APPLICATIONS, -

for paragraph 1 and the TABLE relating thereto, the following shall be substituted, namely:-

"1. Emission limits : 
The emission limits for new diesel engines upto 800 kW for gensets applications shall be as 

given in the Table below: · 

TABLE 

Capacity Date of Emission Limits (g!kw-hr) Smoke Test Cycle 
of diesel implementat for Limit 
engines ion NOx HC co PM (light Torque Weigh 

absorption % ting 
coefficient factors 
,m-1)(at 
full load) 

Up to 19 1.7.2004 9.2 1.3 3.85 0.3 0.7 100 0.05 
kW .. 

75 0.25 
. 

> 19 kW 1.1.2004 9.2 1.3 5.0 0.5 0.7 50 0.30 
upto 176 
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kW 1.7.2004 9.2 1.3 3.5 0.3 0.7 25 0.30 

> 176 kW 1.7.2004 9.2 1.3 3.5 0.3 0.7 10 0.10 
upto 800 
kW 

Note 1: The diesel engine manufacturers in the category of engines upto 19kW, who are unable to 
meet the emission limits fixed for such diesel engines for gensets applications vide the notification of 
the Government of India, in the Ministry of Environment and Forests number G .S.R 3 71 (E) dated 
17th May, 2002 (herein referred to as the said notification), may avail the benefit of extension of time 
provided under this notification subject to the condition that every such manufacturershall submit (i) 
an affidavit to the Central Pollution Control Board or the respective State Pollution Control Boards 
or Committees where they are located to the effect that the specified emission limits shall be 
complied with by them as per the extended date of implementation given hereinabove for that 
category.of engines without seeking further extension of time and (ii) a bank guarantee ofRs. 50,000 
(Rupees Fifty Thousand) which in case of non compliance shall stand forfeited, 

Note II: The diesel engine manufacturers in the category of engines ofmore than 19kW and upto 800 
kW, who are unable to meet the emission limits fixed for such diesel engines for gensets applications 
vide the said notification may availa the benefit of extension of time provided under this notification 
subnect to the condition that every such manufacturer shall submit (i) an affidavit to the Central 
Pollution Control Board or the respective State Pollution Control Boards or Committees where they 
are located to the effect that the specified emission limits shall be complied with by them as per the 
extended date of implementation given hereinabove for that category of engines without seeking 
further extension of time and (ii) a bank gurantee for an amount of Rs. 10,00,000/- (Rupees ten 
lakhs) per parent engine model which in case of non compliance shall stand forfeited. 

Note III: The dies.el engine manufacturers in the category of engines of more than 176 kW shall, in 
addition to the conditions specified in Note II above, also given and affidavit to the Central Pollution 

. Control Board or to the respective State Pollution Control Boards or Committees where they are 
located to. the effect that they shall develop either individual or a common test facility and get the 
same approved by the certification agencies mentioned in paragraph 8 of serial number 95 of 
Schedule 1." 

(c) in paragraph 6, for the fugres and letters "20 kW", the figures and letters "19 kW" shall be 
substituted . 

[F.No. Q. 1502212/2001- CPA] 
C.VCISWANATH, Jt. Secy 

342 



..... 

Annex-7 

Gazette of India 
Extraordinary 
Part II, Section 3, Sub-section (ii) Published by Authority No. 540 
New Delhi, Tuesday, June17, 2003 

Ministry of Environment and Forests 
NOTIFICATION . 
New Delhi, the. 17th June, 2003 

343 

S.O. 698 (E).- Whereas certain draft rules to amend the Recycled Plastics Manufacture and Usage 
Rules, 1999 made by the Central Goveriunent in exercise of the powers conferred by clause (viii) of 
sub-section (2) of section 3 read section 25 of the Environment (Protection) Act, 1986 (29 of 1986) 
were published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (ii) vide S. 0. 
685 (E) dated the 1st July, 2002, inviting objections and suggestions from all persons likely to be · 
affected thereby within a period of sixty days from the date of publication of the said draft; 

And whereas copies of the Gazette containing the said draft rules were made available to the 
public 11th July, 2002; 

And whereas objections and suggestions received within the aforesaid period have been duly 
considered by the Central Government; 

Now, therefore, in exercise of the powers conferred by section 6 read with clause (viii) of sub-section 
(2) of section 3 and section 25 of Environment (Protection) Act 1986, (29 of 1986) the Central 
Government hereby makes the following rules to amend the Recycled Plastics Manufacture and Usage 
Rules, 1999, namely:-

(1) These rules may be called the Recycled Plastics Manufacture and Usage (Amendment) Rules, 
2003. 

(2) They shall come into force on the date of their publication in the Official Gazette. 

In the Recycled Plastics Manufacture, and Usage Rules, 1999, (herein after referred to as the said 
rules), in rule 1, for sub-rule (1), the following sub-rule shall be substituted, namely:-

"(1) These rules may be called the Plastics Manufacture, Sale and Usage Rules, 1999." 

For rule 2 of the said rules, the following rules shall be substituted, namely:-

"2. Application.- The provisions of rules 4 and 8 shall not apply to the manufacture of carry bags 
exclusively for export purpose, against an order for export received by the owner or occupier of the 
concerned manufacturing unit; 

Definitions - In these rules, unless the context otherwise requires, -

"Act" means the Environment (Protection) Act, 1986 (29 of 1986); 
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"carry bags" means plastic bags which have a self carrying feature commonly known as vest type bags 
or any other. feature used to carry 'commodities such as "D" punched bags; as illustrated in the 
Annexure to these rules; 

· "commodities" includes articles such as vegetables, fruits, phannaceuticals and the like; 
. "container" means flexible or rigid containers made of virgin plastics or recycled plastics with or 
without lid used to store, carry or dispense commodities; 
"food-stuffs"· means ready to eat food articles and food products, fast food, processed or cooked food 
in liquid, powder, solid or semi-solid form; 
"registration" means registration of units manufacturing carry-bags and containers made of virgin or 
recycled plastics 'with the concerned State Pollution Control Board or Pollution Control Committee as 
the case may be; 
"vendor'' means a person who sells food stuffs packed or stored in plastic carry bags or containers.". 

For rule 4 of the said rules, the following rule shall be substituted, namely:-

" 4. Restriction on manufacture; sale, distribution and use of virgin and recycled plastic carry bags 
and recycled plastic containers. -

(l)No person shall manufacture, stock, distribute or sell carry bags made of virgin or recycled plastic 
bags which are less than 8 x 12 inches {20 x 30 ems} in size and which do not conform to the 
minimum thickness specified in rule 8. 

(2)No vendor shall use carry bags .made of recycled plastic for storing, carrying, dispensing or 
packaging of foodstuffs. 

(3) No vendor shall use containers made of recycled plastics for storing, carrying, dispensing or 
packaging of foodstuffs" 

Explanation. - For the purposes of this rule, the minimum weight of 50 carry bags made of virgin or 
recycled plastics shall be 105 gms. plus or minus 5% variation and the carry bags of larger sizes shall 
be of proportionate increase in weight" 

In rule 7 of the said rules, for the opening words "Manufacturers of', the words and figures "Subject 
to the provision of rule 4 and 5, manufacturers of" shall be substituted. 

After rule 9 of the said rules, the following rule, annexure and forms shall be added, namely:-

" 10. Grant of Registration for Manufactures - (1) Every occupier manufacturing carry bags or 
containers of virgin plastic or recycled plastic or both shall make an application in Form 1 appended to 
these rules to the StaJ:e Pollution ·control Board or Pollution Control Committee of the union territory 
concerned for grant of registration or renewal of registration for his unit within four months from the 
date of publication ofthe Recycled Plastics Manufacture and Usage (Amendments) Rules 2003 in the 
official gazette. 

On or after the commencement of the Recycled Plastics Manufacture and Usage (Amendments) Rules 
2003, no person shall manufacture carry bags or containers irrespective of its size or weight unless the 
pccupier of the unit has registered the unit with the State Pollution Control Board/ Pollution Control 
Committee prior to the commencement of production; 
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The State Pollution Control Board or Pollution Control Committee shall not issue and renew a 
registration certificate of a unit unless that unit ~eets the norms prescribed under rules 5,6, 7 and 8 of 
these rules and also possess a valid consent under the Water (Prevention and Control of Pollution) Act, 
1974 (6 of 1974) and the Air (Prevention and Control of Pollution) Act, 1981 (14 of 1981) as per the 
requirements laid down by the State Pollution Control Board or Pollution Control Committee. 
Every State Pollution Control Board or State Pollution Control Committee shall grant registration · 
within thirty days of receipt of application complete in all respects. 
The registration granted under this rule shall, unless revoked suspended or cancelled earlier, be valid 
for a period of three years. 
Every application for renewal of registration shall be made in the Form I appended to these rules at 
least sixty days before the expiry of the validity of registration 

ANNEXURE 
·[See rule 2 (b)] 

Shape of bags 

FORM-I 

Figure I 

c:'\ • 

8 " 

11D11 Punched Bag 

[See rules 10(1) and 10(4)] 

Figure ll 

1 2" 12" 

8" 

Vest Type Bag 

APPLICATION FOR REGISTRATION OF A UNIT FOR MANUFACTURE OF PLASTIC CARRY 
BAGS AND CONTAINERS 

From: ......................................... . 

································· 
; ................................. (Name and full address ofthe occupier) 

To 
The Member Secretary, 

....................... Pollution Control Board/Pollution Control Committee 

............................................ 
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Sir, 

I/We hereby apply for registration under rule 10 of the Plastics Manufacture, Sale and Usage Rules, 
1999. 

PART-A 
GENERAL 
l.(a) Name of the unit and location of 

activity 
(b) Address of the unit 
(c) Registration required for 

manufacturing of: 
Carry bag virgin 
Carry bag recycled 
Containers virgin · 

' 
Container recycled 

(d) Manufacturing capacity 
(e) In case of renewal of Registration 

previous Registration number and 
date 

2.(a) Is the unit registered with DCSSI or 
Department of Industries of the State 
Government/Union Territory 
Administration? 

(b) If yes, attach a copy. 
3.(a) Total capital invested on the project 

(b) Year of commencement of production 
4 (a) List and quantum of products and by-

products 
(b) List and quantum of raw materials 

used 
5 Furnish a flow diagram of 

manufacturing process showing input 
and output in terms of products and 
waste generated including for captive 
power generation and de-mineralized 
water I 

6 Minimum sizes of carry bags to be 
manufactured. (in any case it should 
not be less than 8" x 12") 

7. Status of compliance with rules 5,6, 7 
and8 

PART-B 
PERTAINING TO LIQUID EFFLUENT AND GASEOUS EMISSIONS 
8. Does the unit have a valid I 

346 



. ~ ,: '- ~. __ ; ; -,_ 

: '· .. · .. ' \ 

PART-C 

consent under the Watei 
(Prevention and cpntrol of 
Pollution) Act, 1974 (6 of 
1974) 
If yes, attach a copy 
Does the unit have a valid 
consent under the Air 
(Prevention and Control of 
Pollution) Act, 1981 (14 of 
'1981) 
If yes, attach a copy 

PERTAINING TO WASTE 
9. Solid Wastes: 

Total quantum of generation 
Mode of storage within the 
plant 
Provision made for disposal 

' 
Place: 
Date: 
Designation 

FORM II 
[See rule 10(3)] 
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Signature 

CERTIFICATE OF REGISTRATION FOR THE MANUFACTURE OF PLASTIC CARRY BAGS 
AND CONTAINERS 

FileNo.: ......... . 
. Dated: ............. . 
To 
Ref: Your application No ............ dated .......... seeking registration for manufacturing of carry 
bags and containers 
The ..................... State Pollution Control Board or Pollution Control Committee after examining 
the application, hereby certifies that ................... (Name & Address of the Unit)has been registered 
as a unit manufacturing ................. . 

This certificate of registration shall be·valid for a period of three years unless revoked or suspended. 
The certificate is granted subject to the following conditions: 
(i) 
(ii) 
(iii) 
Date: 
Place: 
(Member Secretary) 
State Pollution Control Board/ Pollution Control Committee 

---------------------------------------------------------------------------------------------------------------
[ F.No. 17-2/2001- HSMD ( Pt-1)] Dr. V. Rajagopalan, Jt. Secretary 

347 



Annex-8 
Ministry of Environment and Forests 

Notification 

New Delhi, the lOth January, 2003 

G.S.R.23(E):- In exercise of the powers conferred by sub-section (1) of section 4 of the Forest 
(Conservation) Act, 1980 (69 of 1980), and in supersession ofthe Forest (Conservation) Rules, 1981, 
except as respects things done or omitted to be done · before such supersession, the Central 
Government hereby makes the following rules, namely:-

1. Sltort title, extent and commencement.-
These rules may be called the Forest (Conservation) Rules, 2003. 
They shall extend to the whole oflndia except the State of Jammu and Kashmir. 
They shall come into force on the date of their publication in the Official Gazette. 

2. Definitions.- In these .rules, unless the context otherwise requires:-
"Act" means the Fqrest (Conservation) Act, 1980 (69 of 1980); 
"Committee" means the Advisory Committee constituted under section 3 ofthe Act; 
"Chairperson" means the Chairperson of the Committee; 
"Member" means a member of the Committee; 
"Nodal Officer" means any officer not below the rank of Conservator of Forests, authorised by the 
State Government to deal with the forest conservation matters under the Act; · 
"Regional Office" means a Regional Office of the Central Government in the Ministry of 
Environment and Forests established as part of the Ministry to deal with the forest conservation 
matters under the Act; 
"Section" means a section of the Act; 
"User Agency" means any person, organisation or Company or Department of the Central or State 
Government making a request for diversion or de-notification of forest land for non-forest purpose or 
using forest land for non-forest purpose in accordance with the permission granted by the Central 
Government under the Act or the rules. 

Composition ofthe Committee.-
(1) The Com11ittee shall be composed of the following members:-
Director General ~Forests, Ministry ofEnvironment and Forests- Chairperson. 
Additional Direct'¥ General ofForests, Ministry of Environment and Forests- Member. 
Additional Commissioner (Soil Conservation), Ministry of Agriculture- Member. 
Three eminent experts in forestry and allied disciplines (non-officials)- Members. 
Inspector General of Forests (Forest Conservation), Ministry ofEnvironment and Forests- Member 
Secretary 

(2) Additional Director General afForests shall act as the Chairperson in the absence ofDirector 
General afForests. 

4. Terms of appointment ofnon-official members shall be as follows.-
a non-official member shall hold his office for a period of two years; 
a non-official member shall cease to hold office if he becomes of unsound mind, becomes insolvent 
or is convicted by court of law on a criminal offence involving moral turpitude; 
a non-official mejpber, may be removed from his office if he fails to attend three consecutive 
meetings ofthe Co.inmittee without any sufficient cause or reasons; 
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any vacancy In the membership caused by ~ny reason mentioned in clauses (ii) and (iii) shall be 
filled by the Government for the unexpired portion of two years term. 
travelling·and daily allowance shall be payable to the non-official members of the Committee at the 
highest rate admissible to the Government serVants of Group 'A' under the rules and orders made by 
the Central Government and for the time being in force. 

Provided that the payment of travelling allowance and daily allowance to a member who is a 
Member of the. Parliament or a Member of a State Legislature shall be regulated in accordance with 
the Salary, Allowances and Pension of Members of Parliament Act, 1954 (30 of 1954) or' the· 
respective pr<;>visions oflaw pertaining to the member of the concerned State Legislature. 

5. Conduct ofbusiness of the Committee.-
The Chairperson shall call the meeting of the Committee whenever considered-necessary, but not 
less than once in a month. 
The meeting of the Committee shall be held at New Delhi. 
·In a cas~ where the <;hairperson is satisfied that inspection of site or sites of forest land proposed to 
be used for non-forest purposes shall be necessary or· expedient in connection with the consideration 
ofthe proposal or proposals received under sub-rule (3) of rule 6, he may direct that the meetings of 
the Committee to be held at a place other than New Delhi from where such inspection of site or sites 
is necessary. 
The Chairperson shall preside oyer every meeting of the Committee at which he is present. 
Every question upon which the Central Government is required to be advised shall be considered in 
the meeting ofthe Committee provided that in urgent cases ifthe meeting'cannot be convened within 
a month, the Chairperson may direct that papers may be circulated and sent to the members for their 
opinion within the stipulated time. -
The quorum of the meeting of the Committee shall be three. 

6. Submission of the proposals seeking approval of the Central Government under section 2 of 
the Act.-
(1) Every user agency, who wants to use any forest land for non-forest purposes shall make his 
proposal in the appropriate Form appended to these rules, i.e. Form 'A' for proposals seeking first 
time approval under the Act and Form 'B' for proposals seeking renewal of leases where approval of 
the Central Government under the Act had already been obtained earlier, to the concerned nodal 
officer authorized in this behalf by the State Government, alongwith requisite information and 
documents, complete in all respects, well in advance of taking up any non-forest activity on the 
forest 'land. 
(2) Every State Government or other authority, after having received the proposal under sub-rule 
(1) and after being satisfied that the proposal requires prior approval under section 2 of the Act, shall 
send the proposal to the Central Government in the appropriate forms, within ninety days of the 
receipt of the proposal from the user agency for proposals seeking first time approval under the Act 
and within sixty days for proposals seeking renewal of leases where approval of the Central 
Government under the Act had already been obtained earlier: 

Provided that all proposals involving clearing naturally grown trees in forest land or portion thereof 
for the purpose of using it for reafforestation shall be sent in the form of Working Plan or 
Management Plan. 
(3) The proposal referred to in sub,..rule (2) above, involving forest land of more than forty 
hectare shall_ be sent by the State Governmentto the Secretary to the Government of India, Ministry 
o/Environment and Forests, Paryavaran Bhavan, CGO Compl~x, Lodhi Road, New Delhi-110 003, 
with a copy of the proposal (with complete enclosures) to the concerned Regional Office. 
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(4) The proposal referred to in sub-rule (2) above, involving forest land up to forty hectare shall 
be sent to the Chief Conservator of Forests or Conservator of Forests of the concerned Regional 
Office of the ·Ministry of Environment and Forests. · 
(5) The proposal referred to in sub-rule (2) above, involving clearing of naturally grown trees in 
forest land or portion thereof for the purpose of using it for reafforestation shall be sent to the Chief 

1 Conservator of Forests or Conservator of Forests of the concerned Regional Office of the Ministry of 
Environment and Forests. ' 

7. Committee to advise on proposals received by the Central Government.-
( I) The Central Government shall refer every proposal, complete in all respects, received by it 
under sub-rule (3) of rule 6 including site inspection report, wherever required, to the Committee for 
its advice thereon. · 
(2) The Committee shall have due regard to all or any of the following matters while tendering 
its advice on the proposals referred to it under sub-rule (1), namely:-
Whether the forests land· proposed to be used for non-forest purpose forms part of a nature reserve, 
national park wildlife sanctuary, biosphere reserve or forms part of the habitat or any endangered or 
threatened species of flora and fauna or of an area lying in severely eroded catchment; 
Whether the use of any forest land is for agricultural purposes or for the rehabilitation of persons 
displaced from their residences by reason of any river valley or hydro-electric prpject ; 
Whether the State Government or the other authority has certified that it has considered all other 
,alternatives and that no other alternatives in the circumstances are feasible and that the required area 
is the minimum needed for the purpose; and 
Whether the State Government or the other authority undertakes to provide at its cost for the 
acquisition of land of an equivalent area and afforestation thereof. 
(3) While tendering the advice, the Committee may also suggest any conditions or restrictions on 
the use of any forest land for any non-forest purpose, which in its opinion, would minimise adverse 
environmental impact. 

Action of the Central Government on the advice of the Committee.-
The Central Government shall, after considering the advice of the Committee tendered under rule 7 
and after such further enquiry as it may consider necessary, grant approval to the proposal with or 
without conditions or reject the same within sixty days of its receipt. 

Proceedings against persons guilty of offences under the Act.-
.(1) The Central Government may, by notification, authorize any officer not below the rank of 
Conservator of Forests or the concerned forest officer having territorial jurisdiction over the forest· 
land in respect of which the said offence is said to have been committed, to file complaints against 
the person (s) prima-facie found guilty of offence under the Act or the violation of the rules made 
thereunder, in the court having jurisdiction in the matter. 

Provided that no complaint shall be filed in the court, without giving the person (s) or officer (s) or 
authority (s) against whom the allegations of offence exist, an opportunity to explain his or their 
conduct and to show cause, by issuing a notice in writing of not less than sixty days, as to why a 
complaint should not be filed in the court against him or them for alleged offence~. 
(2) The officer authorised by the Central Government in sub-rule (1) may require any 
State Government or its officer or any person or any other authority to furnish to it within a specified 
period any reports, documents, statistics and. any other information related to contravention of the 
Act or the rules made thereunder, considered necessary for making a complaint in any court of 
jurisdiction and every such State Government or officer or person or authority shall be bound to do 
so. 
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APPENDIX 
(See Rule 6) 

FORM-'A' 

Form for seeking prior approval under section 2 of the proposals 
by the State Governments and other authorities 

PART-I 
(to be filled up by user agency) 

1. Project details: 
(i) Short narrative ofthe proposal and project/scheme for which the forest land is required. 
(ii) Map showing the required forest land, boundary of adjoining forest on a 1:50,000 scale map. 
(iii) Cost of the project: 
(iv) Justification for locating the project in forest area. 
(v) Cost-benefit analysis (to be enclosed). 
(vi) Employment likely to be generated. 

2. Purppse-wise break-up of the total land required: 
3. Details ofdisplacemerit of people due to the project, if any: 
Number of families. 
Number of Scheduled Castes/Scheduled Tribe families 
Rehabilitation plan. (to be enclosed) 
4. Whether clearance under Environment (Protection) Act, 1986 required? (Yes/No). 
5. Undertaking to bear the cost of raising and maintenance of compensatory afforestation and/or 
penal compensatory afforestation as well as cost for protection and regeneration of Safety Zone, etc. 
as per the scheme prepared by the State Government (undertaking to be enclosed). 
Details of Certificates/documents enclosed as required under the instructions. 

Signature 
(Name in Block letters) 
Designation 
Address (ofUser Agency) 
Date:-------
Place:-------

State serial No. of proposal ______ _ 
(To be filled up by the Nodal Officer with date of receipt) 

PART-II 
(To be filled by the concerned Deputy Conservator of Forests) 

State serial No. of proposal ______ _ 

7. Location of the project/Scheme: 
State/Union Territory 
District. 
Forest Division 
Area of forest land proposed for diversion (in ha.) 
Legal status of forest 
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Density of vegetation. 
Species-wise (scientific names) and diameter class-wise enumeration of trees (to be enclosed. In case 
of irrigation I hydel projects enumeration at FRL, FRL-2 meter & FRL-4 meter also to be enclosed.) 
Brief note on vulnerability of the forest area to erosion. 
Approximate dista.rce of proposed site for diversion from boundary offorest. 
Whether forms part of National Park, wildlife sanctuary; biosphere reserve, tiger reserve, elephant 
corridor, etc. (If so, the details of the area and comments of the Chief Wildlife Warden to .fe 
annexed). -
Whether any rare/endangered/unique species of flora and fauna found in the area-_ if so details 
thereof. 
Whether any' protected archaeological/heritage site/defence establishment or any other important 
monument is located i_n the area. If so, the details thereof with NOC from competent authority, if 
required. 
8. Whether the requirement of forest land as proposed by the user agency in col. 2 of Part-lis 
unavoidable and barest minimum for the project. If no, recommended area item-wise with details of 
alternatives examined. -
9. Whether any Work in violation of the Act has been carried out (Yes/No). If yes, details ofthe 
same including period of work done, action taken on erring officials. Whether work in violation is 
still in progress. . 
10. Details of compensatory afforestation scheme: 
Details of non forest area/degraded forest area identified for compensatory afforestation, its distance 
from adjoining forest, number ofpatches, size of each patch. 
Map showing non-forest/degraded forest area identified for compensatory afforestation and adjoining 
forest boundaries. 
Detailed compensatory afforestation scheme including species to be planted, implementing agency, 
time schedule, cost structure, etc. 
Total financial outlay for compensatory afforestation scheme. 
Certificates from competent authority 'regarding suitability of area identified for compensatory 
afforestation and from management point of view. (To be signed by the concerned Deputy 
Conservator of Forests). 
Site inspection report of the DCF (to be enclosed) especially highlighting facts asked in col. 7 (xi, 
xii), 8 and 9 above. 
12. Pivision!District profile: 
Geographical area of the district. 
Forest area of the district. 
Total forest area diverted since 1980 with number of cases. 
Total compensatory afforestation stipulated in the district/division since 1980 on (a) forest land 
including penal compensatory afforestation, 
(b) non-forest land. 
Progress of compensatory afforestation as on (date) on 

. (a) forest land 
(b) non-forest land. 
13. Specific recommendations of the DCF for acceptance or otherwise of the proposal with 
reasons. 

Signature 
Name 

-Official Seal 
Date:-------
Place:-_____ _ 
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PART-ill 
(To be filled by the concerned Conservator of Forests) 

14. Whether site, where the forest land involved is located has been inspected by concerned 
Conservator of Forests (Yes/No). If yes, the date of inspection ~ observations made in form of 
inspection note to be encl_osed. 
15. Whether the concerned Conservator ofForests agree with the information given in Part-Band 
the recommendations ofDeputy Conservator ofForests. 
16. Specific recommendation of concerned Conservator of Forests for acceptance or otherwise of 
the proposal with detaile~ reasons. 

Signature 
Name 

Official Seal 
·Date:-_____ _ 
Place:7 _____ _ 

PART-N 
(To be filled in by the Nodal Officer or Principal Chief Conservator of Forests or Head of Forest 
department) 

17. Detailed opinion and specific recommendation ofthe State Forest Department for acceptance 
of otherwise ofthe proposal with remarks. 

(While giving opinion, the adverse comments made by concerned Conservator of Forests or Deputy 
Conservator ofForests should be categorically reviewed and critically commented upon). 

Date:-------
Place:-------

PART- V 

Signature 
Name & Designation 

(Official Seal) 

(To be filled in by the Secretary in charge of Forest Department or by any other authorised officer of 
the State Government not below the rank of an Under Secretary) 

18. Recommendation ofthe State Government: 
(Adverse comments made by any officer or authority in Part-B or Part-Cor Part-D above should be 
specifically commented upon) 

Date:-------
Place:-------

INSTRUCTIONS (for Part-D:-

Signature 
Name & Designation 

(Official Seal) 
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The project authorities may annex a copy of the approved project/plan in addition to filling Col. 1 (i) 
e.g. ffiM approved mining plan for major minerals/CMPDI plan with subsidence analysis reports, 
etc. 
Map has to be in original duly authenticated jointly by project authorities and concerned DCF - Col. 
1 (ii). 
Complete details of alternative alignments examined especially in case of project like roads, 
transmission lines, railway lines, canals, etc. to be shown on map with details of area of forest land 
involved in each alternative to be given - Col. 1 (iii). 
For proposals relating to mining, certificate from competent authority like District Mining Officer 
about non-availability of the same mineral in surrounding/nearby non-forest areas. 
In case the same company/individual has taken forest land for similar project in the State, a brief 
detail of all such approvals/leases be given as an enclosure along with current status of the projects. 
The latest clarifications issued by the Ministry under Forest (Conservation) Act, 1980 may be kept in 
mind. In case such information do not fit in the given columns, the same shall be annexed 
separately. 

GENERAL INSTRUCTIONS:-
On receipt of proposal, Nodal Officer shall issue a receipt to the user agency indicating therein the 
name of the proposal, user agency, area in hectare, serial number and date of receipt. 
If the space provided above is not sufficient to specifY any information, please attach separate 
details/documents. · 
While forwarding the proposal to the Central Government, complete details on all aspects of the case 
as per Form prescribed above read with the clarifications issued by the Ministry of Environment and 
Forests, Government of India, New Delhi should be given. Incomplete or deficient proposals shall 
not be considered and shall be returned to the State Government in original. 
The State Government shall submit the proposal to the' Central Government within stipulated time 
limits. In case of delay while forwarding, the reasons for the same to be given in the 
forwarding/covering letter. , ' 

FORM-'B' 
(See Rule 6) 

Form for seeking prior approval under section 2 of the proposals by the State Governments and other 
authorities in respect of renewal of leases, which have been earlier granted clearance under Forest 
(Conservation) Act, 1980 ' 

PART-I 
(to be filled up by user agency) 
Letter No. & date vide which clearance under Forest (Conservation) Act, 1980 accorded by the 
Central Government (copy to be enclosed): 
Project details: 
(i) Short narrative of the proposal and project/scheme for which the forest land is required. 
(ii) Map showing the required forest land, boundary of adjoining forest on a 1:50,000 scale map. 
(iii) Cost of the project: 
3. Purpose-wise break-up of the total land required (already broken & to be broken): 
4. Details of Certificates/documents enclosed as required under the instructions. 

Signature 
(Name in Block letters) 
Designation 
Address (ofUser Agency) 

354 



Date:-
-~----

Place:-------

State serial No. ofproposal. _____ -,------:-
(To be filled up by the Nodal Officer with date of receipt) 

PART-II 
(To be filled by the concerned Deputy Conservator of Forests) 
State serial No. ofproposal ______ _ 

· 5. , Location of the project/Scheme: 
State/Union Territory 
District. 
Forest Division 
Area of forest land proposed for diversion (in ha.) 
Legal status of forest 
Density of vegetation. 
Species-;wise (scientific names) and diameter class-wise enumeration of trees in unbroken area. 
Whether forms part of National Park, wildlife sanctuary, biosphere reserve, tiger reserve, elephant 
corridor, etc. (If so, the details of the area and comments of the Chief Wildlife Warden to be 
annexed). · · · 
6. Whether any work in violation ofthe Act has been carried out (Yes/No). If yes, details ofthe 
same including period of work done, action taken on erring officials. Whether work in violation is 
still in progress. 
7. Site inspection report of the DCF (to be enclosed) in respect to status of compliance of 
conditions stipulated during earlier approval. 
8. Division/District profile.: 
Geographical area of the district. 
Forest area of the district. 
Total forest area diverted since 1980 with number of cases. 
Total compensatory afforestation stipulated in the district/division since 1980 on (a) forest land 
including penal compensatory afforestation, 
(b) non-forest land. 
Progress of compensatory afforestation as on (date) on 
(a) forest land 
(b) non-forest land. 
9. Specific recommendations of the DCF for acceptance or otherwise of the .proposal with 
reasons. 

Signature 
Name 

Official Seal 
Date:-

----~-

Place:-_____ _ 

PART-ill , 
(To be filled by the concerned Conservator of Forests) 
10. · Whether site, where th~ forest land involved is located has been inspected by concerned 
Conservator of Forests (Yes/No). If yes, the date of inspection & observations made in form of 
inspection note to be enclosed. · 
11. Whether the concerned Conservator of Forests agree with the information given in Part-B and 
the recommendations of Deputy Conservator of Forests. 
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12. Specific recommendation of concerned Conservator ofF orests for acceptance or otherwise of 
the proposal with detailed reasons. 

Signature 
Name 

Official Seal 
Date:-------
Place:-_____ _;_ 

PAR T-N 
(To be filled in by the Nodal Officer or Principal Chief Conservator of Forests or Head of Forest 
department) ' 
13. Detailed opinion and specific recommendation ofthe State Forest Department for acceptance 
of otherwise ofthe proposal with remarks. 
(While giving opinion, the adverse comments made by concerned Conservator. of Forests or Deputy 
Conservator ofForests should be categorically reviewed and critically commented upon). 

Date=---...,..----
Place:-------
PART-Y 

Signature 
Name & Designation 

(Official Seal) 

(To be filled in by the Secretary in charge of Forest Department or by any other authorised officer of 
the State Government not below the rank of an Under Secretary) · 
14. Recommendation ofthe State Government: 
(Adverse comments made by any officer or authority in Part-B or Part-C or Part-D above should be 
specifically commented upon) 

Date:-------
Place:-

-~----

INSTRUCTIONS (for Part-D:-

Signature 
Name & Designation 

(Official Seal) 

The project authorities may annex a copy of the approved project/plan in addition to filling Col. 2 (i) 
e.g. ffiM approved mining plan for major minerals/CMPDI plan with subsidence analysis reports, 
etc. 
Map has to be in original duly authenticated jointly by project authorities and concerned DCF - Col. 
2 (ii). 
In case the same company/individual has taken forest land for similar project in the State, a brief 
detail of all such ar.provals/leases be given as an enclosure along with current status of the projects. 
Item-wise requirement (Col. 3) should be separately shown for broken up and fresh areas. 
The latest clarifications issued by the Ministry under Forest (ConserVation) Act, 1980 may be kept in 
mind. In case such information do not fit in the given columns, the same. shall be annexed 
separately. 

GENERAL INSTRUCTIONS:-

On receipt of proposal, Nodal Officer shall issue a receipt to the user agency indicating therein the 
name of the proposal, user agency, area in hectare, serial number and date of receipt. 
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If the space provided above is not sufficient to specify any information, please attach separate 
details/documents. 
While forwarding the proposal to the Central Government, complete details on all asp.ects ofthe case 
as per Form prescribed above read with the clarifications issued by the Ministry of Environment and 
Forests, Government of India, New Delhi should be given. Incomplete or deficient proposals shall 
not be considered and shall be returned to the State Government in original. 
The State Government shall submit the proposal to the Central Government within stipulated time 
limits. In case of delay while forwarding, the reasons for the same to be given in the 
forwarding/covering letter . 

. (File No. 5-5/98-FC) 

Sd/-
(DR. V.K. BAHUGUNA) 
Inspector General of Forests (Forest Conservation) 

Note:- The principal rules were published vide G.S.R. No. 719 dated the 1st August, 1981 in part II, 
Section 3, sub-section (i) of the Gazette oflndia and subsequently amended vide: 
G.S.R. 14, dated the 28th December, 1987 
G.S.R. 640(E), dated the 26th June, 1989 
G.S.R. 563 (E), dated the 21st May, 1992. 
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Annex-9 

Ministry ofEnvironnient and Forests 
Notification 
New Delhi, the 25th September, 2000 
S.O. 908(E).- Whereas the draft of the Municipal Solid Wastes (Management and Handling) Rules, 
1999 were published under the notification of the Government of India in the Ministry of 
Environment and Forests number S.O. 783(E), dated, the 2ih September, 1999 in the Gazette of 
India, Part II, Section 3, Sub-section (ii) of the same date inviting objections and suggestions from 
the persons likely to be affected thereby, before the expiry of the period of sixty days from the date 
on which the copies of the Oazette containing the said notification are made available to the public; 
And whereas copies of the said Gazette were made available to the public on the 5th October, 1999; 
And whereas the objections and suggestions received from the public in respect of the said draft 
rules have been duly considered by the Central Government; 
Now,. therefore, in exercise of the powers conferred by section 3, 6 and 25 of the Environment 
(Protection) Act, 1986 (29 of 1986), the Central Government hereby makes the following rules to 
regulate the management and handling of the muniCipal solid wastes, namely:-
1. Short title and commencement .--
These rules may be called the Municipal Solid Wastes (Management and Handling) Rules, 2000. 
Save as otherwise p.r:ovided in these rules, they shall come into force on the date of their publication 
in the Official Gazette. 
2. Application ;-- These rules shall apply to every municipal authority responsible for collection, 
segregation, storage, transportation, processing and disposal of municipal solid wastes . 
3. Definitions.-- In these rules, unless the context otherwise requires,--
"anaerobic digestion" means a controlled process involving microbial decomposition of organic 
matter in the absence of oxygen; · 
"authorization" means the consent given by the Board or Committee to the "operator of a facility" ; 
"biodegradable substance" means a substance that can be degraded by micro-organisms; 
"biomethanation" means a process which entails enzymatic decomposition of the organic matter by 
microbial action to produce methane rich biogas; 
"collection" means lifting and removal of solid wastes from collection points or any other location; 
"composting" means a controlled process involving microbial decomposition of organic matter; 
"demolition and construction waste" means wastes from building materials debris and rubble 
resulting from construction, re-modelling, repair and demolition operation; 
"disposal" means final disposal of municipal solid wastes in terms of the specified measures to 
prevent contamination of ground-water, surface water and ambient air quality; 
"Form" means a Form appended to these rules; 
"generator of wastes" means persons or establishments generating municipal solid wastes; 
"landfilling" means disposal of residual solid wastes on land in a facility designed with protective 
measures against pollution of ground water, surface water and air fugitive dust, wind-blown litter, 
bad odour, fire hazard, bird menace, pests or rodents, greenhouse gas emissions, slope instability and 
erosion; 
"leachate" means liquid that seeps through solid wastes or other medium and has extracts of 
dissolved or suspended material from it; 
"lysimeter" is a device used to measure rate of movement of water through or from a soil layer or is 
used to collect percolated water for quality analysis; 
"municipal authority" means Municipal Corporation, Municipality, Nagar Palika, Nagar Nigam, 
Nagar Panchayat, Municipal Council including notified area committee (NAC) or any other local 
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body constituted under the relevant statutes and~ where the management and handling of municipal 
solid waste is entrusted to such agency; 
"municipal solid waste" includes commerci~ and residential wastes generated in a municipal or 
notified areas in either solid or semi-solid form excluding industrial hazardous wastes but including 
treated bio-medical wastes; , 
"operator of a facility" means a person who owns or operates a facility for collection, segregation, 
storage, transportation, processing and disposal of municipal. solid wastes and also includes any 
other agency appointed as such by the municipal authority for the management and handling of 
municipal solid wastes in the respective areas; 
"pelletisation" means a process whereby pellets are prepared which are small cubes or cylindrical 
pieces made out of solid wastes and includes fuel pellets which are also referred as refuse derived 
fuel; 
"processing" means the process by which solid wastes are transformed into new or recycled 
products; 
"recycling" means the process of transforming segregated solid wastes. into raw materials for 
producing new products, which may or may not be similar to the original products; 
"Schedule" means a Schedule appended to these rules; 
"segregation" means to separate the municipal solid wastes into the groups of organic, inorganic, 
recyclables and hazardous wastes; 
"State Board or the Committee" means the State Pollution Control Board of a State, or as the case 
may be, the Pollution Control Committee of a Union territory; 
"storage" means the temporary containment of municipal solid wastes in a manner so as to prevent 
littering, attraction to vectors, stray animals and excessive foul odour; 
"transportation " means conveyance of municipal solid wastes from place to place hygienically 
through specially designed transport system so as to prevent foul odour, littering, unsightly 
conditions and accessibility to vectors; 
"vadose water" water which occurs between the ground, surface and the water table that is the 
unsaturated zone; · 
"vermicomposting" is a process of using earthworms for conversion of bio-degradable wastes into 
compost. 
4. Responsibility of municipal authority .-
Every municipal authority shall, within the territorial area of the municipality, be responsible for the 
implementation of the provisions of these rules, and for any infrastructure development for 
collection, storage, segregation, transportation, processing and disposal of municipal solid wastes. 
The municipal authority or an operator of a facility shall make an application in Form-1, for grant of 
authorization for setting up waste processing and disposal facility including landfills from the State 
Board or the Committee in order to comply with the implementation programme laid down in .. 
Schedule I. 
The municipal authority shall comply with these rules as per the implementation schedule laid down 
in Schedule I. 
(4) The municipal authority shall furnish its annual report in Form-II,-
to the Secretary-incharge of the Department of Urban Development of the concerned State or as the 
case may be of the Union territory, in case of a metropolitan city; or 
to the District Magistrate or the Deputy Commissioner concerned in case of all other towns and 
cities, 
with a copy to the State Board or the Committee on or before the 30th day of June every year. 
5. Responsibility of the State Government and the Union territory Administrations.--
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(1) The Secretary-incharge of the Department of Urban Development of the concerned State or the 
Union territory, as the case may be, shall have the overall responsibility for the enforcement of the 
provisions. of these rules in the metropolitan ci~ies. 
(2) The District Magistrate or the Deputy Commissioner of the concerned district shall have the 
overall responsibility for the· enforcement of the provisions of these rules within the territorial limits 
of their jurisdiction. 
6. Responsibility of the Central Pollution Control Board and the State Board or the Committees.
The State Board or the Committee shall monitor the compliance of the standards regarding ground 
water, ambient air, leachate quality and the compost quality including incineration standards as 
specified under Schedules II, III and IV. 
The State Board or the Committee, after the receipt of application from the municipal authority or 
the operator of a facility in Form I, for grant of authorization for setting up waste processing and 
disposal facility including landfills, shall examine the proposal taking into consideration the views of 
other agencies like the State Urban Development Department, the Town and Country Planning 
Department, Air Port or Air Base Authority, the Ground Water Board or any such other agency prior 
to issuing the authorization. · 
The State Board or the Committee shall issue the authorization in Form-III to the municipal 
authority or an operator of a facility within forty-five ·days stipulating compliance criteria and 
standards as specified in Schedules II, III and IV including such other conditions, as may be 
necessary. 
The authorization shall be valid for a given period and after the validity is over, a fresh authorization 
shall be required. 
(5) The Central Pollution Control Board shall co-ordinate with the State Boards and the Committees 
with particular reference to implementation and review of standards and guidelines and compilation 
of monitoring data. 
7. Management of municipal solid wastes .--
Any municipal solid waste generated in a city or a town, shall be managed and handled in 
accordance with the compliance criteria and the procedure laid down in Schedule-IT. 
(2) The waste processing and disposal facilities to be set up by the municipal authority on their own 
or through an operator of a facility shall meet the specifications and standards as specified in 
Schedules III and IV. 
8. Annual Reports .-
The State Boards and the Committees shall prepare and submit to the Central J>ollution Control 
Board an annual report with regard to the implementation of these rules by the 15th of September 
every year in Form-IV. 
The Central Pollution Control Board shall prepare ·the consolidated annual review report on 
management of municipal solid wastes and forward it to the Central Government alongwith its 
recommendations before the 15th of December every year. 
9. Accident Reporting .-- When an accident occurs at any municipal solid wastes co'llection, 
segregation, storage, processing, treatment and dispoosal facility or landfill site or during the 
transportation of such wastes, the municipal authority shall forthwith report the accident in Form-V 
to the Secretary in-charge of the Urban Development Department in metropolitan cities, and to 
District Collector or Deputy Commissioner in all other cases. 

Schedule I 
[see rules4(2) and (3)] 
Implementation Schedule 
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Serial Compliance Criteria Schedule 
No. 

.. 

1. Setting up of waste processing and disposal facilities By 31.12.2003 or 
earlier 

2. Monitoring the performance of waste processing and Once m six 
disposal facilities months 

3. Improvement of existing landfill sites as per provisions By 31.12.2001 or 
of these rules earlier 

4. Identification of landfill sites for future use and making By 31.12.2002 or 
site ( s) ready for operation earlier 

Schedule -II 
[see rules 6(1) and (3), 7(1)] 

,_M_aJJ.~ge!J!~~t ~f¥~i~!p_~ ~olid Wa.stes ··-·. _ _ ___________ --------··· ___ ... __ _ _ 

L___ _ __ l~~_amete~~- Compliance criteria __ ___ _ __ . ____ __ 

1. Collection of 1. Littering of municipal solid waste shall be prohibited in cities, 
municipal solid towns and in urban areas notified by the State Governments. To 
wastes prohibit littering and facilitate compliance, the following steps 

' shall be taken by the municipal authority, namely :-
Organising house-to-house collection of municipal solid wastes · 
through any of the methods, like community bin collection (central · 
bin), house-to-house collection, collection on regular pre-informed • 
timings and scheduling by using bell ringing of musical vehicle 
(without exceeding permissible noise levels); 
Devising collection of waste from slums and squatter areas or ' 
localities including hotels, restaurants, office complexes and : 
commercial areas; · 
Wastes from slaughter houses, meat and fish markets, fruits and · 
vegetable markets, which are biodegradable in nature, shall be 
managed to make use of such wastes; . 
Bio-medical wastes and industrial wastes shall not be mixed with · 
municipal solid wastes and such wastes shall follow the rules 
separately specified for the purpose; 
Collected waste from residential and other areas shall be ' 
transferred to community bin by hand-driven containerised carts or • 
other small vehicles; 
Horticlutural and construction or de1J1olition wastes or debris shall ' 
be separately collected and disposed off following proper norms. 
Similarly, wastes generated at dairies shall be regulated in 
accordance with the State laws; 
Waste (garbage, dry leaves) shall not be burnt; 
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2. 

3. 

4. 

:: ..... -

Segregation of 
municipal solid 
wastes 

Storage of 
municipal solid 
wastes 

Transportation 
of municipal 
solid wastes 

. _______________ _:..:_,:_; _ _:_·· ___ :_ _______ . 

Stray animals shall not be allowed to move around waste storage . 
faciliti~s or at any other place in the city or town and shall be 
managed in accordance with the State laws. 
2. The municipal authority shall notify waste collection schedule 
and the likely method to be adopted for public benefit in a city or 
town. 
3. It shall be the responsibility of generator of wastes to avoid 
littering and ensure delivery of wastes in accordance with the 
collection and segregation system to be notified by the municipal 
authority as per para 1 (2) of this Schedule. 

In order to encourage the citizens, municipal authority · shall 
organise awareness programmes for segregation of wastes and 
shall promote recycling or reuse of segregated materials. 
The municipal authority shall undertake phased programme to 
ensure' community participation in waste segregation. For this 
purpose, regular meetings at quarterly intervals shall be arranged • 
by the municipal authorities with representatives of local resident 
welfare associations and non-governmental organizations. 

Municipal authorities shall establish and maintrun storage facilities 
in such a manner as they do not create unhygienic and insanitary 
conditions around it. Following criteria shall be taken into account • 
while establishing and maintaining storage facilities, namely :
Storage facilities shall be created and established by taking into · 
account quantities of waste generation in a given area and the 
population densities. A storage facility shall be so placed that it is 
accessible to users; 
Storage facilities to be set up by municipal authorities or any other • 
agency shall be so designed that wastes stored are not exposed ~o 
open atmosphere and shall be aesthetically acceptable and user-

. friendly; 
Storage facilities or 'bins' shall have 'easy to operate' design for 
handling, transfer and transportation of waste. Bins for storage of 
bio-degradable wastes shall be painted green, those for storage of 
recyclable wastes shall be printed white and those for storage of 
other wastes shall be printed black; 
Manual handling of waste shall be prohibited. If unavoidable due · 
to constraints, manual handling shall be carried out under proper · 
precaution with due care for safety of workers. 

Vehicles used for transportation of wastes shall be covered. Waste · 
should not be visible to public, nor exposed to open environment , 
preventing their scattering. The following criteria shall be met, ' 

·namely:-
The storage facilities set up by municipal authorities shall be daily 
.,i-tonr1or1 f"n.,. nl.::llln...;n,.,. nf" ''rnct+oct "'J1.,,o h~nlt' .n'l'" nnnfn1no ... cr ,,rlu3.,..4:::nro• 
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5. Processing of 
municipal solid 
wastes 

I 
I 
i 

! 

I 
I 
I 

I 
' ·---···-·-·-j ··-· --

6. Disposal of 
municipal solid 
wastes 

Schedule III 

Municipal authorities shall adopt suitable technology or • 
. combination of such technologies to make use of wastes so as to 
minimize burden on landfill. Following criteria shall be adopted, , 
namely:- , 
(i) The biodegradable wastes shall be processed by composting, • 
verrnicomposting, anaerobic digestion or any other appropriate 
biological processing for stabilization of wastes. It shall be ensured 
that compost or any .other end product shall comply with standards 
as specified in Schedule-IV; 1 

Mixed waste containing recoverable resources shall follow the ~ 
route of recycling. Incineration with or without energy recovery ; 
including pelletisation can also be used for processing wastes in : 
specific cases. Municipal authority or the operator of a facility 
wishing to use other state-of-the-art technologies shall approach 
the Central Pollution Control Board to get the standards laid down : 
before applying for grant of ~uthorisation. _ 

Land filling shall be restricted to non-biodegradable, inert waste : 
and other waste that are not suitable either for recycling or for . 
biological processing. Land filling shall also be carried out for 
residues of waste processing facilities as well as pre-processing 
rejects from waste processing facilities. Land filling of mixed 
waste shall be avoided unless the same is found unsuitable for · 
waste processing. Under unavoidable circumstances or till 
installation of alternate facilities, land-filling shall be done · 
following proper norms. Landfill sites shall meet the specifications 
as given in Schedule -III. 

[see rules 6(1) and (3), 7(2)] 
Specifications for Landfill Sites 
Site Selection 
In areas falling under the jurisdiction of 'Development Authorities' it shall be the responsibility of 
such Development Authorities to identify the landfill sites and hand over the sites to the concerned 
municipal authority for development, operation and maintenance. Elsewhere, this responsibility shall 
lie with the concerned municipal authority. · 
Selection of landfill sites shall be based on examination of environmental issues. The Department of 
Urban Development of the State or the Union territory shall co-ordinate with the concerned 
organisations for obtaining the necessary approvals and clearances. . 
The landfill site shall be planned and designed with proper documentation of a phased construction 
plan as well as a closure plan. 
he landfill sites shall be selected to make use of nearby wastes processing facility. Otherwise, wastes 
processing facility shall be planned as an integral part of the landfill site. 
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The existing landfill sites which continue to be used for more than five years, shall be improved in 
accordance of the specifications given in this Schedule. 
Biomedical wastes shall be disposed off in accordance with the Bio-medical Wastes (Management 
and Handling) Rules, 1998 and hazardous wa8tes shall be managed in accordance with the 
Hazardous Wastes (Management and Handling ) Rules, 1989, as amended from time to time. 
The landfill site shall be large enough to last for 20-25 years. 
The landfill site shall be away from habitation clusters, forest areas~ water bodies monuments, 
National Parks~ Wetlands and places of important cultural, historical-or religious interest. 
A buffer zone of no-development shall be maintained around landfill site and shall be incorporated 
in the Town Planning Department's land-use plans. 
Landfill site shall be away from airport including airbase. Necessary approval of airport or airbase 
authorities prior-to_ the setting up of the landfill site shall be obtained in cases where the site is to be 
located within 20 km of an airport or airbase.. · 
Facilities at the Site 
Landfill site shall be fenced or hedged and provided with proper gate to monitor incoming vehicles 
or other modes oftransportation. 
The landfill site shall be well protected to prevent entry of unauthorised persons and stray animals. 
Approach and other internal roads for free movement of vehicles and other machinery shall exist at 
the landfill site. 
The landfill site shall have wastes inspection facility to monitor wastes brought in for landfill, office 
facility for record keeping and shelter for keeping equipment and machinery including pollution 
monitoring equipments. 
Provisions like weigh bridge to measure quantity of waste brought at landfill site, fire protection 
equipments and other facilities as may be required shall be provided. 
Utilities such as drinking water (preferably bathing facilities for workers) and lighting arrangements 
for easy landfill operations when carried outin night hours shall be provided. 
Safety provisions including health inspections of workers at landfill site shall be periodically made. 
Specifications for land filling 
Wastes subjected to land filling shall be compacted in thin layers using landfill compactors to 
achieve high density of the wastes. In high rainfall areas where heavy compactors cannot be used 
alternative measures shall be adopted. 
Wastes shall be covered immediately or at the end of each working day with minimum 1 0 em of soil, 
inert debris or construction material till such time waste processing facilities for composting or 
recycling or energy recovery are set up as per Schedule I. 
Prior to the commencement of monsoon season, an intermediate cover of 40-65 em thickness of soil 
shall be placed on the landfill with proper compaction and grading to prevent infiltration during 
monsoon. Proper drainage berms shall be constructed to divert run-off away from the active cell of 
the landfill. 
After completion of landfill, a final cover shall be designed to minimize infiltration and erosion. The 
final cover shall meet the following specifications, namely :--
The fmal cover shall have a barrier soil layer comprising of 60 ems of clay or amended soil with 
permeability coefficient less that 1 X 1 0"7 em/sec. . 
On top· of the barrier soil layer there shall be a drainage layer of 15 em. 
On top of the drainage layer there shall be a vegetative layer of 45 em to support natural plant 
growth and to minimize erosion. 
Pollution prevention 
22. In order to prevent pollution problems from landfill operations, the following provisions shall be 
made, namely :-
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Diversion of storm water drains to minimize leachate generation and prevent pollution of surface 
water and also for avoiding flooding and creation of marshy conditions; 
Construction of a non-permeable lining syst~m at the base and walls of waste disposal area. For 
landfill receiving residues of waste processing facilities or mixed waste or waste having 
contamination of hazardous materials (such as aerosols, bleaches, polishes, batteries, waste oils, 
paint products and pesticides) minimum liner specifications shall be a composite barrier having 1.5. 
mm high density polyethylene (HDPE) geomembrane, or equivalent, overlying 90 em of soil (clay or 
amended soil) having permeability coefficient not greater than 1 x 1 o-7 em/sec. The highest level of 
water table shall be at least two nieter below the base of clay or amended soil barrier layer; 
Provisions for management of leachates collection and treatment shall be made. The treated 
leachates shall meet the standards specified in Schedule- IV; 
Prevention of run-off from landfill area entering any stream, river, lake or pond. 
Water Quality Monitoring 
Before establishing any landfill site, baseline data of ground water quality in the area shall be 
coll~cted and kept in record for future reference. The ground water quality within. 50 metres of the 
periphery of landfill site shall be periodically monitored to ensure that the ground water is not 
contaminated beyond acceptable limit as decided by the Ground Water Board or the State Board or 
the Committee. Such monitoring shall be carried out to cover different seasons in a year that is, 
summer, monsoon and post-monsoon period. 
Usage of groundwater in and around landfill sites for any purpose (including drinking and irrigation) 
is to be considered after ensuring its quality. The following specifications for drinking water quality 
shall a_p~for monitoci.l!g £~~~~. I!~~!Y.:: .. _ . 

f;~:~·ij :=~rn . ~;b)::r~it ( ~~ 
1·;~---·- -, ~a~i~m 0.01 

~~3··----~ Chromium . ~.~;··--··· 

~4~ ····~ ~~~per 0.05 r;. ----; -~y~i~~ · · ·· , 0.05 

!1:~~--~-J ~~~.~i--. -~·"··-·· ·. --~-~: ... :·~-~~--· ~.~~········ ............ . 

Ji~J~~~ -- --- :: 0.001__ ...... . 

EJI li~J Jr~~~:as~o, -- -- --:~~~8.5 
!1.1 L_ il_~o~ ·. 0.3 

365 



12. Total hardness (as CaC03) 300.0 

13. Chlorides 
i '"'·····-----~-----······-··.1 .......... -- ··---· ·-··- -- ....... --------------.-----------------····· 

.f}4.! Dissolved solids 
jl ...... ~ .. ::. ________________ j -·-··························-····----·-·---------···--·············· 

500 
; 

15. l Phenolic compounds (as 0.001 
C~sOH) 

' : 

r ~~·~ --~r=~~Z=i=••~=-•~•= ....... = ....... = ........ = ....... = .... _= _____ = __ ..... = ....... = ........ = ... = ..... = ..... = .... =_ .... = ....... = ...... = ...... " . .!" __ =5=.0======="-=J 

Li?· [~_ulp~ate_ (as S04) __ I 2oo 
\ .. 

Ambient Air Quality Monitoring 
.Installation of landfill gas control system including gas collection system shall be made at landfill 
site ·to minimize odour generation, prevent off-site migration of gases and to protect vegetation 
planted on the rehabilitated landfill surface. 
The concentration of methane gas gen~erated at landfill site shall not exceed 25 per cent of the lower 
explosive limit (LEL ). · · 
The landfill gas from the collection facility at a landfill site shall be utilized for either direct thermal 
applications or power generation, as per viability. Otherwise, landfill gas shall be burnt (flared) and 
shall not be allowed to directly escape to the atmosphere or for illegal tapping. Passive venting shall 
be allowed if its utiliztion or flaring is not possible. 
Ambient air quality at the landfill site and at the vicinity shall be monitored to meet the following 

sp~~~fied s~~1lfds, namely ::::_ ............................................... . 

S.No. I Parameters Acceptable levels 

(i) 

. (iii) 

(iv) 

(v) 

Sulphur dioxide 

Methane 

ll PAurunonia daily average 

rc., ..... ple duration 24 hrs) 

Carbon monoxide 

120 QDD~DQDDDDq 

. Not to exceed 25 per cent of 
I the lower explosive limit 

(equivalent to 650 mg/m3 
) 

0.4 mg/m3 (400 Q D D~ 

1 hour average : 2 mg/m3 

8 hour average : 1 mg/m3 

29. The ambient air quality monitoring shall be carried out by the concerned authority as per the 
following schedule, namely:-
( a) Six times in a year for cities having population of more than fifty lakhs; 
(b) Four times in a year for cities having population between ten and fifty lakhs; 
(c) Two times in a year for town or cities having population ·between one and ten lakhs. 
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Plantation at Landfill Site 
30. A vegetative cover shall be provided over the completed site in accordance with the and 
following specifications, namely :-
(a) Selection of locally adopted non-edible perennial plants that are resistant to drought and extreme 
temperatures shall be allowed to grow; 
(b) The plants grown be such that their roots do not penetrate more than 30 ems. This condition shall 
apply till the landfill is stabilised; 
(c) Selected plants shall have ability to thrive on low-nutrient soil with minimum nutrient addition; 
(d) Plantation to be made in sufficient density to minimize soil erosion. 
Closure ofLandfill Site and Post-care-
31. The post-closure care of landfill site shall be conducted for at least fifteen years and long term 
monitoring or care plan shall consist of the following, namely:-
(a) Maintaining the integrity and effectiveness of final cover, making repairs and preventing run-on 
and rim-off from eroding or otherwise damaging the final cover; 
(b) Monitoring leachate collection system in accordance with the requirement; 
(c) Monitoring of ground water in accordance with requirements and maintaining ground water 
quality; 
(d) Maintaining and operating the landfill gas collection system to meet the standards. 
32. Use of closed landfill sites after fifteen years of post-closure monitoring can be considered for 
human settlement or otherwise only after ensuring that gaseous and leachate analysis comply with 
the specified standards. 
Special provisions for hilly areas 
33. Cities and towns located on hills shall have location-specific methods evolved for final disposal 
of solid wastes by the municipal authority with the approval of the concerned State Board or the 
Committee. The municipal authority shall set up processing facilities for utilization of biodegradable 
organic wastes. The inert and non-biodegradable waste shall be used for building roads or filling-up 
of appropriate areas on hills. Because of constraints in finding adequate land in hilly areas, wastes 
not suitable for road-laying or filling up shall be disposed of in specially designed landfills. 

Schedule IV 
[see rules 6(1) and (3), 7(2)] 
Standards for Composting, Treated Leachates and Incineration 
The waste processing or disposal facilities shall include composting, incineration, pelletisation, 
energy recovery or any other facility based on state-of-the-art technology duly approved by the 
Central Pollution Control Board 
In case of engagement of private agency by the municipal authority, a specific agreement between 
the municipal authority and the private agency shall be made particularly, for supply of solid waste 
and other relevant terms and conditions. 
In order to prevent pollution problems from compost plant and other processing facilities, the 
following shall be complied with, namely :- . 
The incoming wastes at site shall be maintained prior to further processing. To the extent possible, 
the waste storage area should be covered. If, such storage is done in an open area, it shall be 
provided with impermeable base with facility for collection of leachate and surface water run-off 
into lined drains leading to a leachate treatment and disposal facility; 
Necessary precautions shall be taken to minimise nuisance of odour, flies, rodents, bird menace and 
fire hazard; 
In case of breakdown· or maintenance of plant, waste intake shall be stopped and arrangements be 
worked out for diversion of wastes to the landfill site; 
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Pre-process and post-process rejects shall be removed from the processing facility on regular basis 
and shall not be allowed to pile at the site. Recyclables shall be routed through appropriate vendors. 
The non-recychibles shall be sent for well designed landfill site(sj. 
In case of compost plant, the windrow area shall be provided with impermeable base. Such a base 
shall be made of concrete or compacted clay, 50 em thick, having permeability coefficient less than 
1 o-7 em/sec. The base shall be provided with 1 to 2 per cent slope and circled by lined drains for 
collection of leachate or surface run-off; 
Ambient air quality monitoring shall be regularly carried out particularly for checking odour 
nuisance at down-wind direction on the boundary of processing plant. 
0 In order to ensure safe application of compost, the following specifications for compost quality 
shall be met, namely:-

Parameters 

Chromium 

I Concentration not to exceed * (mg/kg 
! dry basis , except pH value and C/N . 
I ratio) · 

.... ! ....................... ···········---·········· 

5.00 

50.00 

Nickel 50.00 

* Compost (final product) exceeding the above stated concentration limits shall not be used for food 
crops. However, it may be utilized for purposes other than growing food crops. 
4. The ~~~_p()sal of treated leachates shall follow the followil1g standards, namely:-

S.No Parameter Standards 
( Mode of Disposal ) 

Inland 
surface 

l Public 
1 sewers 

Land 
disposal 
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,. : .. :._.1 ... '···<:~ .. --~ . . .' ~· -.. . · .. ·. '. ·. 

~--~--~: T mg/1, max. 

3 ;~~ nitrogen (as N), 1-::to-9~0 I:: to9:0 l~_:5_1o9.0_ 
;~tal Kjeldah~ ni~~~~~ (~s N), .Fioo .. . ·~·. . . : - .. . . ; 
mg/1, max. · ; · 

---····-·· ···-········ :.--··· . ·······-· ·-· ·- --~··· .............. '. .... ... . .... ... . J .... . . . . . . . . .. -: ---· ................... -- ... .. 

4 

5 

Biochemical oxygen demand ( 30 ~~rwo-
3 days at 27° C) max.(mg/1) , II j j 

7 ·;;-h:;~. ~X~.,;; -:-m~d, r;~~-- -·-r- ---·, --- --- . 
8 -:~~~~;:-~~.~ - ·r0-~·-· ---r~-; -· --·~-:;·-·· .. · 
~~o_J~: :;):~~~~~- t::~l ·- ~J~~~~- ... ] --. 

6 

13 -~~pp~(asCu)~m~:m-;_: .... ~ 3.0 _____ .. Jko~. _____ ..... 

E~ -~a~~~--(~:~), ~g/~~-~a){ j2.0_ .. .... ... }_1·? .... ····· __ :r=~--~=-·· =·· =-· '-'-'---"'-'~ 
12 Total Chromium (as Cr), mg/1, f2'J) ___ T2'J)- -

max. I ...... il : 

14 . Zinc (as Zn), mg/1, max. js.o ij1s 

~-~ 

L~-~.- L~!~~~~~ (as F),_~g/1, ~~------- .12·~~~-~ .......... J.~l._S ___ ....... uml> ________ ····· __ ; 

FJ ~~~~)m;,~:=t~- (as Lr=r= 
Note : While discharging treated leachates into inland surface waters, quantity of Jeachates being 
discharged and the quantity of dilution water available in the receiving water body shall be given due 
consideration. 
The incinerators shall meet the following operating and emission standards, namely:
Operating Standards 
(1) The combustion efficiency (CE) shall be at least 99.00%. 
(2) The combustion efficiency is computed as follows : 
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%C02 
C.E. = ------------------------ X 100 

%C02+%CO 
Emission Standards 
Parameters 
( 1) Particulate matter · 

Concentration mg!Nm3 at (12% C02 correction) 
150 

. (2) Nitrogen Oxides 
(3)HC1 

450 

( 4) Minimum stack height shall be 3 0 metres above ground. 
(5) Volatile organic compounds in ash shall not be more than 
Note: 

50 

0.01%. 

Suitably designed pollution control devices shall be installed or retrofitted with the incinerator to 
achieve the above emission limits, if necessary. 
astes to be incinerated shall not be chemically treated with any chlorinated disinfectants 
Chlorinated plastics shall not be incinerated. 
Toxic ·metals in incineration ash shall be limited within the regulatory quantities as specified in the 
Hazardous Wastes (Management and Handling) Rules, 1989 as amended from time to time. 
Only low sulphur fuel like l.d.o., l.s.h.s or Diesel shall be used as fuel in the incinerator. 

Form-1 
[see rules 4(2) & 6(2)] 
Application for obtaining authorization 
To, 
The Member Secretary 

f7.l N~e . of the- munic~pal -~:~h~~~;;~~ . o; the ·r . ---· . -.. ... ... . -.. -- ------· 
j ____ J ~~e~cy appoint~~ by :~e ~~~i-~al_a~t~o~~ _ __ I_ ___ , _ ..... __________________ _ 

[J. Correspondence address. -r_ 
Telephone No. 'I . _ 

, _F~-No. ____ ,_ _____ _ ____ _______ .. _ _ ____ ; _ _ 

u ;~;~;~~~;;;:~~~;~ ;:~;~~~ r ..... 
4. Authorization applied for (Please tick mark) ' (a) Setting up & operation of 

, waste rocessing facility 
' (b )Setting up & operation of 

disposal facility 
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' Name of waste processing technology 
Details of processing technology 
Quanitty of waste to be processed per day 
Site clearance (from local authority) 
Details of agreement between municipal authority 
and operating agency 
Utilization programme for waste processed 
(Product utilization) 
Methodology for disposal of waste processing 
rejects (quantity and quality) 
Measures to be taken for prevention and control of 
environmental pollution 
Investment on Project and expected returns 
Measures to be taken for safety of workers 
working in the plant 

5.2 Disposal ofWaste 
Number of sites indentified 
Layout maps of site 
Quantity of waste to be disposed per day 
Nature and composition of waste : 
Details of methodology or criteria followed for I 
site selection I 

l Details of existing site under operation ! 
Methodology and operational details of landfilling 1 

.. ___ -~~ru)~=~-t~~~ t_~ ~~~=~ =~-~i~~~~~~~ _P~-l~~~i-~~ j _ , _ _ _ .. . _ ___ ········ ____ _ _ _ __ 

Form- II 
[See rule 4(4)] 
Format of Annual Report to be submitted by the Municipal Authority 
Name ofCity/Town: .................... . 
Population .......................... . 
Name of municipal body:.......................................................... and Address 

........................................................................................... 
Telephone No. : .............................. . 
Fax: ............................. . 
Name of Incharge dealing with municipal 

··················································································· 
.............................................................................. 
1. Quantity and composition of solid wastes 
(i) Total quantity of wastes generated per day 

(ii) Total quantity of wastes collected per day 

solid wastes 
with designation 
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(iii)Total quantity of wastes processed for: 
Composting: ....................................................................... . 
VermicultUre: ...................................... , ................................ . 
Pellets: ....................................................................... . 
Others, if any, please specify ............................................................ . 
(iv) Total quantity of waste disposed by landfilling: 

no. of landfill sites used : ~ ........•........................................................ 
Area used: ........................................................... . 
Whether Weigh bridge facilities available: Yes/No 
Whether area is fenced: Yes/No 
Lighting facility on site : Yes/No 
(f) Whether equipment like Bulldozer, Compacters etc.available. (Please specify) :----------------------

Total Ma,npower available on site: --------------------------------------------
Whether covering is done on daily basis : Yes/No 
Whether covering material is used and whether it is adequately available : --------.,------------------------

Provisions for gas venting provided : Available (Yes/No) IN ot available 
Provision for leachate collection : Provisions made/ Provisions not made 
2. Storage facilities 

(i) Area covered for collection of wastes 

(ii) no. of houses covered 

(iii)Whether house-to-house collection is practised (if 
yes, whether done by Municipality or through Private 
Agency or Non-Governmental Organisation) 

(iv) Bins 

RCC Bins (Capacity) 

Trolleys (Capacity) 

(c) Containers (Capacity) 

Dumper Placers 

Others, please specify 

(v)Whether all bins/collection spots are attended for 
daily lifting of garbage 

Specifications Existing Proposed 
(Shape & Size) Numbers for. 
future 

Yes/No 
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manual or mechanical i.e. for example by using of 
front-end loaders (Please tick mark) 

3. Transportation 

(i) Truck: 
(ii) Truck-Tipper: 
(iii) Tractor-Trailer : 
(iv) Refuse-collector : 
(v) Dumper-placers: 
(vi) Animal Cart: 
(vii) Tricycle : 
(viii) Others (please specify) : 

Existing number 

specify 

Actually 
Required/Proposed 

4. Whether any proposal has been made to improve solid wastes management practices 

Are any efforts made to call for private firms etc. to attempt for processing of waste utilising 
technologies like : 

Composting : 
Vermiculture : 
Pelletisation : 
Others if any, Please specify : 

Waste Utilisation Proposals 
Technology 

Steps 
(Quantity 
processed) 

taken 
to be 

What provisions are available and how these are implemented to check unhygienic operations of : 
Dairy related activities : 
Slaughter houses and unauthorised slaughtering : 
Malba (cnstruction debris) lifting: 
Encroachment in Parks, Footpaths etc. : 
How many slums are identified and whether these are provided with sanitation facilities : 

Are municipal magistrates appointed for Taking penal action : Yes/No 
[If yes, how many cases registered& settled during last three years (give year-wise details)] 
Hospital waste management 
How many Hospitals/Clinics under the control of the Corporation: 
What methods are followed for disposal of bio-medical wastes?: 
Do you have any proposal for setting up of common treatment facility for disposal of bio-medical 
wastes: 
How many private Nursing Homes, Clinics etc. are operating in the city/town 
and what steps have been taken to check disposal of their wastes : 
Signature of Municipal Commissioner 
Dated: 

Form-ill 
[See-rule 6(2)] 
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Format for Issue of Authorisation 
File No.: ______ _ 
Date: ________ _ 
To, 

Ref: Your application number dt. -:------
The State Pollution Control Board/Pollution Control Committee after examining 
the proposal hereby authorises having their administrative office at 
_________________ to set up and operate waste processing/waste 
disposal facility at on the terms and conditions (including the standards to 
comply) attached to this authorization letter. 
The validity of this authorization is till . After the validity, renewal of authorization is 
to be sought. 
The State Pollution Control Board/Pollution Control Committees may, at 
any time, revoke any of the conditions applicable under the authorization and shall communicate the 
same in writing. 
Any violation of the provision of the Municipal Solid Wastes (Managemeant and Handling) Rules, 
2000 will attract the penal provision ofthe Environment (Protection) Act, 1986 (29 ofl986). 
(Member Secretary) 
State Pollution / Control Board/ 
Pollution Control Committee 
Date 
Place: 

Form -IV 
[see rule 8(1)] 
Format of Annual Review Report to be submitted by the State Pollution Control Board/Committees 
to the Central Pollution Control Board 
To, 
The 
Central 
(Ministry 
Government 

of 
Pollution 

Environment 

'Parivesh Bhawan', 
DELHI- 110 0032. 

1 .•.• ~·~{~~~·~~=~=-~tat=~~~?~_t:_~t~~-- ···················································· 

r~ ~~= ~ address of the State Polluti?n Control 

of 
East 

3. Board/Pollution Control Committee Number of 
municipal authorities responsible for management 
of municipal solid wastes in the State/Union 

l territory under these rules 

.... = 

Chairman, 
Board, Control 

and Forests ) 
India, 

Arjun Nagar, 

Please attach as Annexure-! 
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( 

[]

. . .. .... municipal authorities in res~e~t of implementation 

of Schedule I [rule 4(3)] 

]0-A Summary- ;~te~~~t o~ pro~ess -~ade by 

J ........... : ... :~~~~~;~~~l~~s6~~r~~~(~\of/ill~lementati:n 

r A Summary Statement on progress made by I 
municip~l autho.rities in respect of implementation. 
of Schedule III [rules 6(1) and (3), 7(2)] 

of Schedule IV [rules 6(1) and (3), 7(2)] 

Please attach as Annexure-IT 

Please attach as Annexure-Ill 

Please attach as Annexure-IV r -!~=ifu:=~;=~;:;~::;~2~:, 
• - < ~~•••• • ~ ~ ••~• ~·-• -~·-• ~·•-•••• ~~••• ~- ·- ' --~ • •••• • ~---· ~------ % •-••••••'""'"'''''''""'"''~"''"~~•u••-~-·"•'•~·•-••••-"'""' 

Form- V 
[see rule 9] 

r--~c~!deD:y~pof!_in~- ...... .... . ... _ ---·--··· ····-······ .. ··-···- ..... . 

t_l:.J ... ~~~-e ~d t~~e ~-~~c-~~~e~~---.. __ _ ... .. ...... ..... __ 

j2. 1 Sequence of events leading to accident 

r3~ D~~~~ ~v~lv~_~;ci~e;,; ····· ··~~ - ~ _ ~ ~ =I 
,4 .... i Assessment of th~ effects of the accidents on human 'D· :.if'--'~~~='"-~--=~~==~ 

• health and the environment 1 ! 

]~.:·~:~~=~~=~~~~=~~=~~=~ m m ,mm m ~ m~~-~~]Oi-••••••~ ... -~~~~-"='~~~'-=-l 
1_6. _) Steps,taken to alleviate th: effects o!.~~~i~=nts ....... J[J 
j 7. • Steps taken to prevent fue recurrence of such an 
• : accident 
.~-~-~ ~ ~ ~- ow~o 00 ~~--'-""w" ~·' "w•••w•-••<' W~o·o~ WAwo" ~-···-

~?~~:=.::::···::···:::. Signature: .......................... . 

V. Rajagopalan, Jt. Secy. 
[F.No.17-2/95-HSMD] 
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Annex-10 

GOVERNMENT OF INDIA . 
MINISTRY OF ENVIRONMENT AND FORESTS 
NOTIFICATION 
New Delhi, dated, the July 17, 2000 . 
S.O. 670 (E) - Whereas the draft Ozone Depleting Substances (Regulation) Rules, 2000 were 
published, under th~ notification of the Government of Ind~ in the Ministry of Environment and 
Forests number S.O. 69(E), dated, the 25th January, 2000, in the Gazette of India, Extra-oidinaty, 
Part II, section3, sub-section(ii) at pages 39-96 on the same date, inviting objections and.suggestions 
from all persons likely to be affected thereby,before the expiry ofthe period of forty-five days from 
the date on which the copies of the Gazette containing the said notification are made available to the 
public; 
And whereas copies of the said Gazette were made available to the public on 26.01.2000; 
And whereas the objections and suggestions received from the public in respect of the said draft 

. rules have been duly considered by the Central Government; 
Now, therefore, in exercise of the powers conferred by sections 6,8 and 25 of the Environment 
(Protection) Act, i 986, the Central Government hereby makes the following rules for regulating 
ozone depleting substances, namely :-
l.Short title and commencement.- (1) These rules may be called the Ozone Depleting Substances 
(Regulation and Control) Rules, 2000. 
(2) They shall come into force on the date of their publication in the Official Gazette. 
2.Definitions .-In these rules unless the context otherwise requires,-
( a) "Act" means the Environment (Protection) Act, 1986 (29 of 1986); 
(b)"authority" means an authority mentioned in columns (4 )and (6) of Schedule V; 
(c)"base level' means the quantity of ozone depleting substance produced or consumed, as the case 
may be, in the year or average ofthe years listed in column (3) ofS·ched:ule II and Schedule ill; 
(d)"consumption" with respect to any ozone depleting substance means the amountofthat substance 
produced in India in addition to the amount imported, l~ss the amount exported; 
(e)"calculated level of production, sale, import or export", as the case may be, means level 
determined by multiplying quantity of the ozone depleting substance by its ozone depleting potential 
specified in column (5) of Schedule I; 
(f)"calculated level of consumption" shall be determined by adding together calculated levels of 
production and imports and subtracting calculated level of exports; 
(g) "Group" means collection of one or more ozone depleting llilbstances as specified in column (4) 
of Schedule I; · 
(h)"manufacture" in relation to any ozone depleting substance includes-
(i)any process or part of a process for making, altering, finishing, packing, labelling, blending or 
otherwise treating or any ozone depleting substance with a view to sell, distribute or use but does not 
include the repacking or breaking up of any ozone depleting substance in the ordinary course of 
retail business; and 
(ii)any process in which a preparation containing ozone depleting substance is formulated; 
(i)"ozone depleting substance" mearis the ozone deplet~ng substances specified in· column (2) of 
Schedule I, whether existing by itself or in a mixture, exclu<ling any such substance or mixture 
(blend) which is in a manufactured product other than a container used for the transportation or 
storage of such substance; · 
"parties" means, unless. the text otherwise indicates, parties to the protocol; 
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(k)"pre-shipment applications" are those treatments applied directly preceding and in relation to 
export, to meet the phytosanitary or sanitary requirements of the importing country or existing 
phytosanihrry or sanitary requirements of the ~xporting country; 
"production" in relation to any ozone depleting substance means the manufacture of an ozone 
depleting substance from any raw material or feedstock chemicals, but does not include-
(i) the manufacture of a substance that is used and entirely consumed (except for trace quantity) in 
the manufacture of other chemicals; or 
(ii) quantities which are produced incidentally in the manufacture of other chemical substances; or 
(iii) quantities which are recycled or reused; or 
(iv) quantities which are destroyed by technologies to be specified by the Central Government; 
(m) "protocol" means the Montreal Protocol On Substances That Deplete The Ozone Layer, adopted 
on 16th September 1987; 
(n)"quarantine applications", with respect to Group Vlll of Schedule I ozone depleting substance, are 
treatments to prevent the introduction, establishment and or spread of quarantine pests (including 
diseases), or to ensure their control as specified by the Central Government; 
(o)"recovery" means collection and storage of ozone depleting substances from machinery, 
equipment, or containment vessel during servicing or prior to disposal; 
(p) "reclamation" means reprocessing and upgrading of a recovered ozone depleting substance 
through such methods as filtering, drying, distillation and, or chemical treatment in order to restore 
the substance to a specified standard of performance. 
( q)"schedule" means a schedule annexed to these rules. 

3.Regulation of production and consumption of ozone depleting substances.- (1) No person shall 
produce or cause to produce any ozone depleting substance after the date specified in column (5) of 
Schedule V unless he is registered with the authority specified in column (4) of that Schedule: 
Provided that for the twelve month 'period commencing on the date specified in column (6) of 
Schedule IT, and in each twelve month period thereafter, no person shall produce or cause to be 
produced any group of ozone depleting substances in excess of the corresponding percentage of his 
calculated base level of production specified in column (4) ofthat Schedule: 
Provided further that calculated level of consumption of such substances in India shall, as a 
percentage of calculated level of consumption in base years does not exceed the number specified in 
column (5) of Schedule IT. 
(2)No person shall produce or cause to produce ozone depleting substances specified as Group I and 
Group III in column (4) of Schedule I during the period from 1, August, 2000 to 151 January, 2010 in 
excess of the quantity specified in column (4) of Schedule III and the calculated level of 
consumption of such substances in India shall as a percentage of calculated level of consumption in 
base year does not exceed the number specified in column (5) of that Schedule. 
(3)A person having received financial assistance from the Multilateral Fund in accordance with 
article 10 and 1 0 A of the protocol to which the Central Government is a party for gradual reduction 
of production of ozone depleting substances specified as Group I and Group lli in column (4) of 
Schedule I shall, limit the production of ozone depleting substances as specified in Group I and 
Group III in column (4) of Schedule I in each year from 151 August, 2000 to January 1, 2010 to 
quantities specified in column (4) for each year given in column (6) of Schedule III as per the 
agreement approved, by the Executive Committee of the Multilateral Fund. 
( 4)In order to implement the agreement, referred to in· sub-rule (3), the Central Government shall 
introduce implementation modalities, such as, quota system for producing Chloroflurocarbons and 
the non-compliance with such modalities shall result in consequential penalties laid out in the 
agreement. 
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4.Prohibition on export to or import from countries not specified in Schedule VI.- No person shall 
import or cause to import from or export or cause to export to any country not specified in Schedule 
VI any ozone depleting substance after the COJ)llllencement of these rules. 
5. Ozone depleting substances are to be exported to or imported from countries specified in Schedule 
VI under a licence.- (1) No person shall import or cause to import from or export or cause to export 
to, any country specified in Schedule VI, any ozone depleting substance unless he obtains a licence 
issued by the authority. 
(2) No licence shall be issued under suh-rule (1) unless the said authority is satisfied that the grant of 
licence shall not cause calculated level of consumption of that group of ozone depleting substances 
(except Group I and Group ill given in column (4) of schedule I in the relevant twelve month period, 
as a percentage of corresponding calculated consumption in base years, to exceed the number 
specified in column (5) of Schedule IT. 
(3) No licence shall be issued under sub rule (1) unless the said authority is satisfied that the grant of 
licence shall not cause calculated level of consumption of ozone depleting substance given in Group 
1 and ill. in column (4) of Schedule I in the relevant twelve months period as specified in column (6) 
of Schedule ill, as a percentage of calculated consumption in base years to exceed the number 
specified in column (5) of that Schedule. 
( 4) The calculated base level of consumption and the calculated base level of production for India as 
a whole for each group of ozone depleting substances shall be notified by the Central Government. 
6.Regulation of the sale of ozone depleting substances.- (1 )No person shall either himself or by any 
other person on his behalf or enterprise sell, stock or exhibit for sale or distribute any ozone 
depleting substance after the date specified in column (5) of Schedule V unless he is registered with 
the authority specified in column (4) of that Schedule 
Provided that no person or enterprise shall sell ozone depleting substances specified in column (3) of 
Schedule IV for activities specified in column (2) ofthat Schedule unless the person engaged in that 
activity has got himself registered with the authority and has given a declaration in accordance with 
these rules and the person selling ozone depleting substances has verified particulars of the 
registration given in the declaration with the certificate of registration as per procedure specified in 
Part IT of Schedule XII : 
Provided further that after the date specified in column (4) of Schedule IV, no person or enterprise 
shall sell, stock, distribute or exhibit or cause to be sold, stocked, distributed or exhibited ozone 
depleting substances specified in column (3) for activities specified in column (2) of that Schedule. 
(2)No person shall either himself or by any person on his behalf, or enterprise sell, stock or exhibit 
for sale or distribute any ozone depleting substance to any person or enterprise who has informed the 
Central Government that he or that enterprise shall not use the specified ozone depleting substances 
in manufacturing or other activities after the date specified by such person or as the case may be, the 
enterprise. 
(3)The Central Government shall notify the list of persons, ozone depleting substances and dates 
informed to it under sub-rule (2). 
?.Regulation on the purchase of ozone depleting substances.- No person shall either himself or by 
any person on his behalf or enterprise, purchase ozone depleting substances specified in column (3) 
of Schedule IV from any person for making stock or for using such ozone depleting substances for 
activities specified in column (2) of that Schedule unless he has given the declaration specified in 
Part I of Schedule XII to the seller of such substances within the time period specified in Serial 
number 4 of column (5) of Schedule V. 
8. Regulation on the use of ozone depleting substance.- (l)No person or enterprise shall engage in 
any activity specified in column (2) of Schedule :iv that uses ozone depleting substances specified in 
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column (3) of that Schedule after the date specified in column (5) of Schedule V unless he is 
registered with the authority specified in column (4) ofthat Schedule. 
(2)No person shall engage in any activity .specified in column (2) of Schedule IV using ozone 
depleting substances specified in column (3) of that Schedule after the date specified in column (5) 
of Schedule V unless the products are labelled to indicate the ozone depleting substance they 
contain. · 
(3)No person shall engage in any activity specified in column (2) of Schedule IV using ozone 
depleting substances specified in column (3) after the date specified in column (4) of that Schedule 
(4)No person shall engage in any activity specified in column (2) of Schedule IV without using label 
indicating absence of use of ozone depleting substance mentioned in column (3) after the date 
specified in column (4) of that Schedule. 
(5)A person, having received financial and technical assistance from the Multilateral Fund in 
accordance with the Article 1 0 and 1 0 A of the Montreal Protocol On Substances That Deplete The 
Ozone Layer, to which the Central Government is a Party for phasing out of ozone depleting 
substances specified in column (2) of Schedule II used in activities specified in column (2) of 
Schedule IV, . either himself or by any person on his behalf or through any enterprise, shall not 
engage in such activity as specified in column (2) of Schedule IV using ozone depleting substances 
specified in column (3) of the Schedule, after the date of completion of the conversion work or 
signing of the Handing Over Protocol, or the submission of the completion report to change from 
ozone depleting substance technology to non ozone depleting substance technology and the said date 
be registered with the authority specified in column (4) of the Schedule V. 
(6)Any person or enterprise having received, financial assistance from the Multilateral Fund in 
accordance with the Article 1 0 and 1 0 A of the Montreal Protocol On Substances That Deplete The 
Ozone Layer shall submit an affidavit or declaration with the authority specified in column ( 4) of 
Schedule V stating that replaced equipment, resulted from completion of conversion process from 
ozone depleting substance technology to non ozone depleting substance technology, have been 
destroyed,dismantled, rendered unusable and that no ozone depleting substance should be used after 
the date of the completion of project and the said date be registered with the authority specified in 
the column (4) ofthe Schedule V 
9.Prohibition on new investments with ozone depleting substances.- (1) No person shall establish or 
expand or cause to establish or expand any manufacturing facility for production of any ozone 
depleting substance after the date specified in column (7) of Schedule II and III. 
(2) No person shall establish or expand or cause to establish or expand any manufacturing facility, 
with a view to manufacturing products which contain, or are made with, any ozone depleting 
substance after the date specified in column (8) of Schedule II & III. 
(3) A person having received financial and technical assistance from the Multilateral Fund in 
accordance with the Article 10 and 1 OA of the Montreal Protocol On Substances That Deplete The 
Ozone Layer for phasing out of ozone depleting substances specified in column (2) of Schedule II 
used in activities specified in column (2) of Schedule IV to which the Central Government is a Party, 
shall not establish or expand 
or cause to establish or expand the manufacturing facility for production of any ozone depleting 
substance or With a view to manufacturing products which contain or are made with any ozone 
depleting substances after the approval of the project for conversion and date of completion of the 
conversion work from the ozone depleting substance technology to non ozone depleting substance 
technology. 
10. Regulation of import, export and sale of products made with or containing ozone depleting 
substances.- (1) No person shall import or cause to import any product specified in column (2) of 
Schedule VII which are made with or contain ozone depleting substances specified in column (3) 
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after the date specified in column (4) of that Schedule unless he obtains a license issued by the 
authority: · 
Provided that such products which do not con.tain such ozone depleting substances shall carry a label 
to that effect before its import is allowed after the date specified in Column 4 of Schedule VII. 
(2) No person or enterprise shall export or cause to export any product specified in column (2) of 
Schedule VII unless such product carries a. label specifying whether or not the product has been 
made with or contains, as the case may be, ozone depleting substances specified in column (3) of 
that Schedule, after the date specified in column (5) ofthat Schedule. 
(3) No person shall either himself or by any other person or enterprise on his behalf sell, stock or 
exhibit for sale or distribute any product resulting out of activities, or provide services, specified in 
column (2) of Schedule IV using ozone depleting substances specified in column (3) after the date 
specified in column (4) of that Schedule. 
ll.Regulation on reclamation and destruction of ozone depleting substances.- (1) No person shall 
reclaim or cause to reClaim any ozone depleting substance after the date specified in column (5) of 
Schedul~ V unless he has registered with the authority specified in column (4) of that Schedule. 
(2) No person shall destroy or cause to destroy any ozone depleting substance after the date specified 
in column (5) of Schedule V unless he has registered with the authority specified in column (4) of 
that Schedule. 
12.Regulation on manufacture, import and export of compressors.- (1) No person shall manufacture, 
import or export compressors· after the date specified in column (5) of Schedule V unless he is 
registered with the authority specified in column ( 4) of that Schedule. 
13.Procedure for registration, cancellation of registration and appeaL against such orders.- (1) The 
procedure for registration and conditions of registration under various provisions of these rules shall 
be as specified in Schedule IX. 
(2) The registering authority shall not register if he is not satisfied that the procedure for registration 
or conditions of registration are fuifillt;d. 
(3) The registering authority shall cancel the registration if he is satisfied that condition(s) of 
registration have been violated. . 
( 4) The registering authority shall give the concerned person an opportunity of being heard before 
passing orders under sub-rules (2) and (3) and the orders shall be made in writing. 
(5) An appeal against an order of the registering authority shall lie with the authority specified in 
column (6) of Schedule V within thirty days of communication of such order. 
( 6) The registration shall be valid for the period specified in Schedule IX and its renewal shall be 
necessary. 
(7) The procedure for and conditions of renewal of registration shall be the same as applicable to 
registration. . 
14.Monitoring and reporting requirements.- (1) Ev.ery person who produces, imports, exports or sells 
any ozone depleting substance shall maintain records and file reports in the manner specified in Part 
I of Schedule X. 
(2) Every person stocking or purchasing any ozone depleting substance for use in activities specified 
in column (2) of Schedule IV shall maintain records and file reports in the manner specified in Part 
II of Schedule X. 
(3) Every person who has received technical or fmancial assistance from any international 
organisation or any fmancial assistance, which includes concession or ~xemption from payment of 
duties, from the Central Government, shall maintain records and file reports in the manner specified 
in Part ill of Schedule X and the list of such persons shall be notified by the Central Government. 
(4) Every person who has facility to reclaim an ozone depleting substance shall maintain records and 
file reports in the manner specified in Part IV of Schedule X. 
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(5) Every person who has facility to destroy any ozone depleting substance shall maintain records 
and file reports in the manner specified in Part V of Schedule X. 
(6) Every person who manufactures, imports, e~ports or sells compressors shall maintain records and 
, file reports in the manner specified in Part VI of Schedule X. 
(7) The records maintained in accordance with the above sub-rules shall be made available for 
inspeCtion as specified in Part VII of Schedule X. 
15.Exemption.- (1) Nothing contained in these rules shall apply to applications or circumstances 
specified in Schedule VIII. 

SCHEDULE -·I: List of Ozone Depleting Substances 
SCHEDULE - II : Regulation on production and consumption of group of ozone depleting 
substances · 
SCHEDULE - III : Regulation on production and consumption of Group I & Group III ozone 
depleting substances Specified in column ( 4) of Schedule I. 
SCHEDULE - IV : Regulation on consumption of ozone depleting substances on end use basis 
SCHEDULE - V : List of authorities , their functions and last date for registration 
SCHEDULE - VI : List of countries which are party to the 1987 Montreal Protocol 
SCHEDULE- VII : Regulation on import and export products containing ozone depleting 
substances 
SCHEDULE - VIII : Exemption 
SCHEDULE - IX : Procedure for Registration 
SCHEDULE - X : Records to be maintained and Reports to be submitted 
SCHEDULE - XI : Report on production of ozone depleting substances 
SCHEDULE - XII : End-use declaration 
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Annex-11 

THE ENVIRONMENTAL IMP ACT. 
ASSESSMENT NOTIFICATION, 1994 
Government of India 
Ministry of Environment & Forest 
New Delhi 
NOTIFICATION 
ON 
Environmental Impact Assessment of Development Projects 
New Delhi, the 27th January, 1994 
1 .. S.0.60(E) Whereas a notification under clause (a) of sub-rule (3) of rule 5 of the Environment 
(Protection) Rules, 1986 inviting objections from the public within sixty days from the date of 
publication of the said notification, against the intention of the Central Government to impose 
restrictions and prohibitions on the expansion and modernisation of any activity or new projects being 
undertaken m any part of India unless environmental clearance has been accorded by the Central 
Government or the State Government in accordance with the procedure specified in that notification 
was published as S.O.No. 80(E) dated 28th January, 1993; 
And whereas all objections received have been duly considered; 
Now, therefore, in exercise of the powers conferred by sub-section (1) and clause (v) of sub-section (2) 
of section 3 of the Environment (Protection) Act, 1986 (29 of 1986) read with clause (d) of sub-rule 
(3) of rule 5 of the Environment (Protection) Rules, 1986, the Central Government hereby directs that 
on and from the date of publication of this notification in the Official Gazette expansion or 
modernisation of any activity (if pollution load is to exceed the existing one) or a new project listed in 
Schedule I of this notification shall not be undertaken in any part of India unless it has been accorded 
environmental clearance by the Central Government in accordance with the procedure hereinafter 
specified in this notification. 
2. Requirements and procedure for seeking environmental clearance of projects : 
I.( a) Any person who desires to undertake any new project or the expansion or modernisation of any 
existing industry or project listed in Schedule I shall submit an application to the Secretary, Ministry 
of Environment and Forests, New Delhi. -
The application shall be made in the proforma specified in Schedule II of this notification and shall be 
accompanied by a project report which shall, inter alia, include an Environmental Impact Assessment 
Report/Environment Management Plan and details of public hearing as specified in Schedule IV 
prepared in accordance with the guidelines issued by the Central Government in the Ministry of 
Environment and Forests from time fo time. · 
(b) Cases rejected due to submission of insufficient or inadequate data and plans may be reviewed as 
and when submitted with complete data and plans. Submission of incomplete data or plans for the 
second time would itself be a sufficient reason for the Impact Assessment Agency to reject the case 
summarily. 
II. In case of the following site specific projects: 
(a) mining; 
(b) pit-head thermal power stations; 
(c) hydro-power, major irrigation projects and/or their combination including flood control; 
(d) ports and harbours( excluding minor ports); 
(e) prospecting and exploration of major minerals in areas above 500 ha., 
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The project authorities will intimate the location of the project site to the Central Government in the 
Ministry of Environment and Forests while initiating any investigation and surveys. The Central 
Government in the Ministry of Environment and Forests will convey a decision regarding suitability or 
otherwise of the proposed site within a maximum period of thirty days. The said site clearance shall be 
granted for a sanctioned capacity and shall be valid for a period of five years for conunencing the 
construction, operation or mining. 
lll.(a) The reports submitted with the. application shall be evaluated and assessed by the Impact 
Assessment Agency ·and if deemed necessary it may consult a Committee of Experts, having a 
composition a~ specified in Schedule-III of this Notification. The Impact Assessment Agency (IAA) 
would be the Union Ministry of Environment and Forests. The Committee of Experts mentioned above 
shall be constituted by the IAA or such other body under the Central Government authorised by the 
IAA in this regard. · 
(b) The said Committee of Experts shall have full right of entry and inspection of the site or, as the 
case may be, factory premises at any time prior to, during or after the commencement of the operations 
relating to the project. 
(c) The Impact Assessment Agency shall prepare a set of recommendations based on the technical 
assessment of documents and data furnished by the project authorities and supplemented by data 
collected during visits of sites of factories, ifundertaken and details of public hearing. 
The assessment shall be completed within a period of ninety days from receipt of the requisite 
documents and data from the project authorities and completion of public hearing and decision 
conveyed within thirty days thereafter. 
The clearance granted shall be valid for a period of five years from commencement ofthe construction 
or operation of the project. 
No construction work, preliminary or otherwise, relating to the setting up of the project m~y be 
undertaken till the environmental and/or site clearance is obtained. 
IV. In order to enable the Impact Assessment Agency to monitor effectively the implementation ofthe 
recommendations and conditions subject to which the environmental clearance has been given, the 
project authorities concerned shall submit a half-yearly report to the Impact Assessment Agency. 
Subject to the public interest, the Impact Assessment Agency, shall make compliance reports publicly 
available. 
V. If no conunents from the Impact Assessment Agency are received within the time limit, the project 
would be deemed to have been approved as proposed by project authorities. 
3. Nothing contained in this Notification shall apply to: 
(a) any item falling under entry nos. 3, 18 and 20 of the Schedule-I to be located or proposed to be 
located in the areas covered by the Notifications S.O. No.1 02(E) dated 1st February, 1989; S.O. 114(E) 
dated 20th February, 1991 S.O. No.416(E) dated 20th June, 1991 and S.O. No.319(E) dated 7th May, 
1992. 
(b) any item falling under entry Nos. 1, 2, 3, 4, 5, 7, 9, 10, 12, 13, 14, 16, 17, 19, 21, 25 and 27 of 
Schedule-! if the investment is less that Rs.50 crores. 
(c) Any item reserved for Small Scale Industrial sector with investments less than Rs.l crore. 
4. Concealing factual data or submission of false, misleading data/reports, decisions or 
recorrimendations would lead to the project being rejected. Approval, if granted earlier on the basis of 
false data would also be revoked. Misleading and wrong information will cover the following: 
False information. 
False data. 
Engineered reports. 
Concealing of factual data. 
False recommendations or decisions. 
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(No. Z-12013/4/89-IA-I) 
R. RAJAMANI, Secy. 

SCHEDULE-I 
(See paras 1 and 2) 
LIST OF PROJECTS REQUIRING ENVIRONMENTAL 
CLEARANCE 
FROM THE CENTRAL GOVERNMENT 
Nuclear Power. and related projects such as Heavy Water Plants, nuclear fuel complex, rare earth. 
River Valley projects including hydel power, major irrigation and their combination including flood 
control. 
Ports, Harbours, Airports (except minor ports and harbours). 
Petroleum Refineries including crude and product pipelines. 
Chemical Fertilisers (Nitrogenous and Phosphatic other than single superphosphate). 
Pesticides· (Technical). 
Petrochemical complexes (Both Olefinic and Aromatic) and Petro-chemical intermediates such as 
DMT, Caprolactam, LAB etc. and production of basic plastics such as LDPE, HDPE, PP, PVC. 
Bulk drugs aild pharmaceuticals. 
Exploration for oil and gas and their production, transportation and storage. 
Synthetic Rubber. 
Asbestos and Asbestos products. 
Hydrocyanic acid and its derivatives. 
(a) Primary metallurgical industries( such as production of Iron and Steel, Aluminium, Copper, Zinc, 
Lead and Ferro Alloys). 
(b) Electric arc_ furnaces (Mini Steel Plants). 
Chlor-alkali industry. 
Integrated paint complex including manufacture of resins and basic raw materials required in the 
manufacture of paints. 
Viscose Staple fibre and filament yarn. 
Storage batteries integrated with manufacture of oxides of lead and lead antimony alloy. 
All tourism projects between 200m-500 meters of High Tide Line or at locations with an elevation of 
more than 1000 meters with investment of more than Rs.5 crores. 
Thermal Power plants. 
Mining projects (major minerals) with leases more than 5 hectares. 
Highway Projects except projects relating to improvement work including widening and strengthening 
of roads with marginal land acquisition along the existing alignments provided it does not pass through 
ecologically sensitive areas such as National Parks, Sanctuaries, Tiger reserves, Reserve forests. 
Tarred Roads in Himalayas and/or Forest areas. 
Distilleries. 
Raw Skins and Hides. 
Pulp, paper and newsprint. 
Dyes. 
Cement. 
Foundries (individual). 
Electroplating. 

-------------------------------------------------------------------------------------~---~-------------------------------
SCHEDULE-II 
(See Sub-para l(a) of Para 2) 
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APPLICATION FORM 
l.(a) Name and Address of the project proposed: 
(b) 
Location of the project: 
Name of the place: 
District, Tehsil : 
Latitude/Longitude : 
Nearest Airport/Railway Station : 
(c) Alternate sites examined and the reasons for selecting the proposed site: 
(d) Does the site' conform to stipulated land use as per local land use plan : 
2. Objectives of the project: 
3.(a) 
Land Requirement : 
Agriculture Land : 
Forest land.and Density of vegetation: 
Other (specify): 
(b) (i) Land use in the Catchment/ within 10 kms. radius of the proposed site : 
(ii) Topography of the area indicating gradient, aspects and altitude: 
(iii) Erodability classification of the proposed land: 
(c) Pollution sources existing in 10 km. Radius and their impact on quality of air, water & land: 
(d) Distance of the nearest National Park/Sanctuary Biosphere Reserve/ Monuments/heritage 
site/Reserve Forest: 
(e) Rehabilitation plan for quarries/borrow areas : 
(f) Green belt plan : 

. (g) Compensatory afforestation plan : 
4. Climate and Air Quality : 
(a) Windrose at site : 
(b) Max./Min./Mean annual temperature : 
(c) Frequency of inversion : 
(d) Frequency of cyclones/tornadoes/cloud burst : 
(e) Ambient air quality data : 
(f) Nature & concentration of emission ofSPM, Gas (CO, C02, Nox,CHn etc.) from the project: 
5. Water balance : 
(a) Water balance at site : 
(b) Lean season water availability : 
(c) Source to be tapped with competing users (Riyer, Lake, Ground, Public supply): 
(d) Water quality : 
(e) Changes observed in quality and quantity of ground water in the last 15 years and present charging 
and extraction details : 
(f) (i) Quantum of waste water to be released with treatment details: 
(ii) Quantum of quality of water in the receiving body before and after disposal of solid waste : 
(iii) Quantum of waste water to be released on land and type of land : 
(g) (i) Details of reservoir water quality with necessary Catchment Treatment Plan : 
(ii) Command Area Development Plan : 
6. Solid wastes : 
(a) Nature and quantity of solid wastes generated : 

. (b) Solid waste disposal method : 
· 7. Noise and Vibrations: 

385 



(a) Sources of noise and vibrations: 
(b) Ambient noise level : 
(c) Noise and Vibration control measures proposed: 
(c) Subsidence problem if any with control measures : 
8. Power requirement indicating source of supply : Complete environmental details to be furnished 
separately, if captive power unit proposed : 
9. Peak labour force to be deployed giving details of: 
Endemic health problems in the area due to waste water/air/soil borne diseases: 
Health care system existing and proposed : 
10. (a) Number of village and population to be displaced: 
(b) Rehabilitation Master Plan : 
11. Risk Assessment Report and Disaster Management Plan: 
12. (a) Environmental Impact Assessment} Report prepared as per 
(b) Environment Management Plan} guidelines ofMOEF 
(c) Detailed Feasibility Report} issued from time to time 
(d) Duly filled in questionnaire } 
13. Details ofEnvironmental Management Cell: 
I hereby give an undertaking that the data and information given above are true to the best of my 
knowledge and belief and I am aware that if any part of the data/information submitted is found to be 
false or misleading at any stage, the project be rejected and the clearance given, if any, to the project is 

· likely to be revoked at our risk and cost. 
Signature of the applicant 
with name and full address 
Date: 
Place: 
Given under the seal of 
organisation on behalf of 
whom the applicant is signing 
In respect to item for which data are not required or is not available as per the declaration of project 
proponent, the project would be considered on that basis. 

SCHEDULE-III 
(See Sub-para III( a) of Para 2) 
COMPOSITION OF THE EXPERT COMMITTEES FOR 
ENVIRONMENTAL IMPACT ASSESSMENT 
1. The Committees will consist of experts in the following disciplines : 
(i) Eco-System Management 
(ii) Air/Water Pollution Control 
(iii) Water Resource Management . 
(iv) Flora/Fauna Conservation and Management 
(v) Land Use Planning 
(vi) Social Sciences/Rehabilitation 
(vii) Project Appraisal 
(viii) Ecology 
(ix) Environmental Health 
(x) Subject Area Specialists 
(xi) Representatives ofNGOs/Persons Concerned With Environmental Issues. 
2. The Chairman will be an outstanding: and exoerienced ecolo12:ist or environmentalist or technical 
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professional with wide managerial experience. 
3. The representative ofiAA will act as Member-Secretary. 
4. Chairman and members will serve in their individual capacities except those specifically nominated 
as representatives. · · 
5. The membership of a Committee shall not exceed 15. 

SCHEDULE-IV 
(See Sub-para I of Para 2) 
PROCEDURE FOR PUBLIC HEARING 
1. Process of Public Hearing :- Whoever apply for environmental clearance of projects, shall submit 
to the concerned State Pollution Control Board twenty sets of the following documents namely:-
(i) An executive -summary containing the salient features of the project both in English as well as local 
language. 
(ii) Form XID prescribed under Water (Prevention and Control of Pollution) Rules, 1975 where 
discharge of sewage, trade effluents, treatment of water in any form, is required. 
(iii) Form I prescribed under Air (Prevention and Control of Pollution) Union Territory Rules, 1983 
where discharge of emissions are involved in any process, operation or industry. 
(iv)Any other information or document which is necessary in the opinion of the Board for their final 
disposal of the application. 
2. Notice of Public Hearing :-
(i) The State Pollution Control Board shall cause a notice for environmental public hearing which shall 
be published in at least two newspapers widely circulated in the region around the project, one of 
which shall be in the vernacular language of the locality concerned. State Pollution Control Board 
shall mention the date, time and place of public hearing. Suggestions, views, comments and objections 
ofthe public shall·be invited within thirty days from the date of publication of the notification. · 
(ii) All persons including bona fide residents, environmental groups and others located at. the project 
site/sites of displacement/sites likely to be affected can participate in the public hearing. They can also 
make oral/written suggestions to the State Pollution Control Board. 
Explanation : For the purpose of the paragraph person means-
(a) any person who is likely to be affected by the grant of environmental clearance; 
(b) any person who owns or has control over the project with respect to which an application h,as been 
submitted for environmental clearance; 
(c) any association of persons whether incorporated or not likely to be affected by the project and/or 
functioning in the field of environment; 
(d) any local authority within any part of whose local limits is within the neighbourhood, wherein the 
project is proposed to be located. 
3. Composition of public bearing panel :- The composition of Public Hearing Panel may consist of 
the following namely :-
(i) Representative of State Pollution Control Board; 
(ii) District Collector or his nominee; 
(iii) Representative of State Government dealing with the subject; 
(iv)Representative of Department of the State Government dealing with Environment; 
(v) Not more than three representatives of the local bodies such as Municipalities or panchayats; 
(vi)Not more than three senior citizens of the area nominated by the District Collector. 
4. Access to the Executive Summary :- The concerned persons shall be provided access to the 
Executive Summary of the Project at the following places namely :-
(i) District Collector Office; 
(ii) District Industry Centre; 
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(iii) In the Office of the Chief Executive Officers of Zila Parishad or Commissioner of the Municipal 
Corporation/Local body as the case may be; 
(iv)In the head office of the concerned State. Pollution Control Board and its concerned Regional 
Office; 
(v)In the concerned Department of the State Government dealing with the subject of environment. 
[No.Z-12013/4/89-IA.I] 
R.H.KHWAJA, Jt.Secy. 
Foot Note :-The Principal notification was published vide No. S. 0. 60(E) dated 27th January, 1994 
and subsequen~ly amended vide No. S. 0. 356(E) dated 4th May, 1994. 

EXPLANATORYNOTEREGARDINGTHEIMPACT 
ASSESSMENT NOTIFICATION 
DATED 27TH JANUARY, 1994 
1. Expansion and modernisation ofexisting projects 
A project proponent is required to seek environmental clearance for a proposed 
expansion/modernisation activity if the resultant pollution load is to exceed the existing levels. The 
words "pollution Load;' will in this context cover emissions, liquid effluents and solid or semi-solid 
wastes generated. A project proponent may approach the concerned State Pollution Control Board 
(SPCB) for certifying whether the proposed modernisation/expansion activity as listed in Schedule-I to 
the notification is likely to exceed the existing pollution load or not. If it is certified that no increase is 
likely to occur in the existing pollution load due to the proposed expansion or modernisation, the 
project proponent will not be required to seek enviroiunental clearance, but a copy of such certificate 
issued by the SPCB will have to be submitted to the Impact Assessment Agency(IAA)for information. 
The IAA will however, reserve the right to review such cases in the public interest if materiill facts 

· justifying the need for such review com~ to light · 
2. Availability of Summary Feasibility Report, EIAIEMP Report etc. to concerned parties or 
groups 
The pr0ject proponent will have to submit an executive summary incorporating in brief the essence of 
project details and findings of environmental impact assessment study which could be made available 
to concerned parties or environmental groups on request. 
3. Clarification about concerned parties or environmental groups 
The concerned parties or environmental groups will b.e the bonafide residents located at or around the 
project site or site of displacement or site of alleged adverse environmental impact. 
4. Public Hearing 
Public hearings could be called for in case of projects involving large displacement or having severe 
environmental ramifications. 
5. Requisite information required for site clearance/project clearance 
(a) Site Clearance : 
Site clearance will be given for site specific projects as mentioned in para-2(ii) of the notification. 
Project proponents will be required to furnish information according to the environmental appraisal 
questionnaires for site clearance, as may be prescribed by the IAA from time to time. Additional 
information whenever required by the IAA will be communicated immediately to the project 
proponents who will then be required to furnish the same within the time frame specified. 
(b) Project clearance: 
In addition to the application form as mentioned in Schedule II to the notification, project proponents 
are required to furnish the following information for environmental appraisal: 
(i) EIAIEMP report (20 copies); 
(ii) Risk Analvsis renort (20 conies) : however. such renorts if normallv not reauired for a oarticular 
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category of project, project proponents can state so accordingly, but the IAA's decision in this regard 
will be fmal; ·· 
(iii) NOC from the State Pollution Control Board; 
(iv) Commitment regarding availability of water and electricity from the competent authority; 
(v) Summary of Project report/feasibility report (one copy); 
(vi) Filled in questionnaire (as prescribed by the IAA from time to time) for environmental appraisal 
of the project; 
(vii) Comprehensive rehabilitation plan, if more than 1000 people are likely to be displaced, otherwise 
a summary plan would be adequate. 
As a Comprehensive EIA report will normally take at least one year for its preparation, project 
proponents may furnish Rapid EIA report to the IAA based on one season data (other than monsoon), 
for examination of the project. Comprehensive EIA report may be submitted later, if so asked for by 
theiAA. 
The requirement of EIA can be dispensed with by the IAA, in case of project which are unlikely to 
cause significant impacts on the environment. In such cases, project proponent will have to furnish full 
justification for such exemption, for submission of EIA. Where such exemption is granted, project 
proponents may be asked to furnish such additional information as may be required. 
6. Submission of insufficient or inadequate data 
Regarding cases liable to be rejected due to inadequacy of data, it is clarified that the IAA will make 
such rejection within 30 days from the date of submission of the proposal. While rejecting a proposal 
due to insufficient or inadequate data after the first evaluation, the IAA may also stipulate additional 
requirement of information/clarification for impact assessment purposes if deemed essential due to the 
specific nature of location of the proposed project whose data as prescribed is not available, the IAA 
can examine the project on the basis of available data. 
7. Application Form 
(i) In order to remove any hardship to the project proponent in providing any information, the project 
proponent may, where some information is not available or would cause inordinate delay, mention this 
in their application form. The IAA may consider the project proposal based on the information 
available. · ' ' 
(ii) Quality and quantity of ground water 
(iii) If 15 years data on the quantity and quality variation of ground water is not available with the 
concerned Department or Authorities, the project proponent may mention this accordingly in the 
application form prescribed in Schedule-11 to the notification. Further, in case of projects, where 
ground water is not to be used, and effluents are not to be discharged on the land, the requirement of 
ground water variation data for the previous 15 years will be dispensed with. 
(iv) A project proponent may write the words "Not Applicable" while filling the application form as 
mentioned in Schedule-II.to the notification in respect of items which are not .relevant for the purposes 
of the proposed project. 
8. Exemption for projects already initiated . 
For projects listed in Schedule-! to the notification in respect of which the required land has been 
acquired and all relevant clearances of the State Government including NOC from the respective State 
Pollution Control Boards have been obtained before 27th January, 1994, a project proponent will not be 
required to seek environmental clearance from the IAA. However those units who ·have not as yet 
commenced production will inform the IAA. 

----------------------------------------------------------------------------------------------
No. Z-12013/14/98 IA-1 
Government of India 
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Ministry of Environment and Forests 
************ 
April22, 1998 
Sub: Prospecting and Exploration of Major Minerals in the areas above 500 ha.- Site clearance 
under EIA notificatio'n No. S.0.60(E) dated 27th January, 1994 as amended on4th May, 1994 
and lOth April, 1997 -Clarifications reg. · 

CIRCULAR 
The question of site clearence for projects involving aerial reconnaissance/aerial surveys for 
prospection or· reconnaissance operations undertaken for preliminary prospecting has been examined. 
It was noted that these operation do not include pitting, trenching, drilling or sub surface excavation 
involving disturbance to earth. · 
It is hereby clarified that for aerial prospection surevys/aerial reconnaissance, which do not include 
pitting, trenching, drilling or subsurface excavation involving disturbance to earth, no prior site 
clearance is required under EIA Notification dated 27th January, 1994 (as amended from time to time). 
However, site clearance has to be obtained before undertaking ground operations like pitting, 
trenching, drilling, road construction etc. leading to disturbance to earth in specific areas for 
exploration of minerals. In this respect the normal procedure in force will mutatis mutandis apply. 
(R. H. KHW AJA) 
Joint Secretary to the Government of India 
To All Concerned 

No. Z-12013/14/98 lA 
Government of India 
Ministry of Environment and Forests 
************ 
October 27, 1998 
Sub: Prospecting and Exploration of Major Minerals in the areas above 500 ha.- Site clearance 
under EIA notification No. S.0.60(E) dated 27th January ·1994 as amended on 2.5.94 and 
10.4.87. -Clarifications reg. 

CIRCULAR 
The question of sale clearence for mining projects involving surveys for prospecting or reconnaissance 
operations undertaken for preliminary prospecting has been noted that test drilling exercise for 
confirmation of mineralization in the already identified anomalies involves on an average one bore 
hole in a block approximately 100 square kilometers (10000 ha.). 
It is hereby clarified that for test drilling on a scale not exceeding one bore hole hundred square 
kilometers, no prior site clearence including public hearing is needed under the provision of the EIA 
notification of January, 1994 as amended from time to time. However, necessary approval under the 
Forest(Conservation) Act, 1980 has to be obtained in case of involvement of forestland. 
Site clearence, however, has to be obtained before undertaking prospecting and exploration exercise. 
In this respect, the normal procedure in force will mutatis mutandis apply. 

(V. RAJAGOP ALAN)' 
Joint Secretary to the Government of India 
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To All Concerned 

N o.Z-12013/14/98-lA 
Government of India 
Ministry of Environment & Forests 
March 16, 1999 
SUB : Prospecting and Exploration of Major Minerals in the areas above 500 ha. Site clearance 
under EIA notification No. S.O. 60(E) dated 27th January, 1994 as amended on 4-5-94 and 10-4-
97 - Clarification reg. 
CIRCULAR 
Attention is invited to this Ministry's Circular of even no Dated 27th October '98 on the above subject 
regarding test drilling and site clearance .. 
It has been brought to the notice of the Ministry that in large areas more than one anomaly has been 
noticed and therefore, one bore hole will not give the clear picture in regard to the true potential. 
Finely the testing of the material obtained from one borehole may not give the correct picture of the· 
grade and the size of the deposit. This may result in deposits with good potential and viable economic 
size escaping identification. A thorough and systematic scout-drilling program will improve the 
chances of finding mineral deposits within a realistic timeframe. 
In view of the above, it is clarified that test drilling on a scale not exceeding 5 bore holes per 100 
square kilometers would require to 
prior site clearance including public hearing, under and provision of EIA Notification of January '94 
as amended from time to time. However necessary approval under Forest Conservation ACT, 1989 
would have to be obtained in case forest land is involved. 
Site clearance has to be obtained before undertaken prospecting and exploration exercises in this 
respect, the normal procedure in force will mutatis mutandis apply. 
(V. RAJAGOPALAN) 
Joint Secretary to the Government of India 
To All Concerned · 
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