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CHAPTER VI 

 

 

CONCLUSION AND SUGGESTIONS 

 

 

 

VI.1.CONCLUSION 

  

 Indian landmass spreads across from east to west covering the distance of approximately 

3,217 km at stretch, covering east, north and west by land and mountains. The 

geographical location of India is placed in such a way that it provides a wide range of 

nature and habitat to different species of animals. One such factors in supporting this 

environment and the habitat is the natural resources, including the water sources the 

most. There are seven major rivers flowing in various tributaries throughout India, 

providing water for various irrigation and household purposes. Brahmaputra River, 

Ganges River and Godavari River are the largest river system in India covering east to 

west and north to south. India shares boarders with Bangladesh, including 54 rivers194 at 

eastern front, and five rivers with Pakistan at western front. Water as natural resource is 

important for the nature and nurture of large population, especially in case of country like 

India. The economic and population growth of India has brought in the question of policy 

formulation and regulating water source. Water being a natural resources there are 

possibility of depletion of drinking water. And thus, there is a need of some regulations 

which govern and protect the water resources.195 But the situation arises when it comes to 

sharing the same resources with other countries in a situation where there is no sufficient 

water to distribute within the country. Thus, India has entered into various treaties 

                                                   
194 http://www.dnaindia.com/india/report-bangladesh-a-country-that-shares-54-rivers-with-india-158412 
195 Stephen Bradnockand Robert Bradnock, “Geopolitics, water and development in South Asia: 

cooperative development in the Ganges-Brahmaputra delta,” 169(1) GJ 43-64 (2003) 
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between Pakistan and Bangladesh for distribution and allocation of water resources. 

 

Transboundary water sharing is a significant issue that dominates global water polity in 

the 21stcentury. From the historic civilizations till the current scenario, states continue to 

face water scarcity due to the challenges posed by the sharing of transboundary waters, 

thus witnessing water conflicts as a consequence. 

 

The work began with the explanation of the transboundary water sharing and 

management in the global context. It then established the Indian legal regime governing 

and mandating cooperation of both Centre and the State in the use of shared 

transboundary Indian rivers. Finally, it progressed on to examine the contours of issues 

and provide for cooperation on the Indo-Bangladesh water conflict in the South-Asian 

region. This was done for the advancement of the study of trans-boundary water disputes, 

particularly with specific regard to the Indo-Bangladesh water dispute. On this pretext, 

one can very well establish the important role played by the availability of water in 

furtherance of social change and additionally, constitutes an important parameter for 

development relating to the Human Development Index. Being the most important 

natural resource, its insufficiency becomes a cause of numerous social aberrations and 

frictions that are detrimental and antithetical to the national interest and the peace of 

states and nations. Inter- State conflicts over the sharing of Transboundary Rivers is a 

serious and a sensitive issue as it widely impacts the livelihood of millions of people 

associated with its various uses , and in a narrow picture affects the political well- being 

and relations of the two nations. Considering these transboundary conflicts which 

surround the world today and the availability of freshwater, it is with all possibility that 

future wars are fought over water. Hence, cooperation and management of transboundary 

water resources becomes even more imperative. With the advent of globalization, and 

population expansion, the demands over water will not experience a reduction and with a 

view to fulfillment of such demands, states rely on their assets, being water. Such water 

resources, being rivers, lakes etc., are not solely in control of the states, thus being 

subjected to sharing of other riparian user states. Here, is where the actual problem hence 

arises. As Riparian states advocate for a greater share and quantum of water flow of the 
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transboundary river resource in their respective territories, tensions escalate thus leading 

to the improper management of the river basin. This alleged transboundary river water 

sharing, puts an indiscriminate pressure on the river, hence leading to improper 

augmentation of its water flow and degradation in water quality, hence consequently 

resulting in the cropping up of environmental issues. 

 

One of the significant attempts at resolving the transboundary water sharing disputes was 

the codification of international law instruments as discussed in Chapter III. The Helsinki 

Rules and the UN Convention of 1997, well known as the pillars of transboundary water 

sharing and hence lay the foundation for water sharing. Although widely acknowledged 

and accepted by stakeholders, the said rules fail in reflecting the existing state practice 

and majorly lack in illustrating a situation where states fail to abide by the provisions of 

the said rules and principles provided by conventions, thus failing to provide for a penalty 

clause for the defaulting states in such a scenario. Further, as a matter of fact that the UN 

Convention has still not been made enforceable, it lacks an authoritative character and 

thus remains an informal international instrument. The lack of binding nature of its 

provisions fails in according a status of formality. In this connection, the importance of 

bilateral negotiations and legal arrangements between states cannot be ignored. 

Moreover, the political unwillingness of states in adoption of principles of transboundary 

water sharing lead to confusion on arriving at common terms with regard to water 

allocation. Nevertheless, the inclusion of theses internationally acclaimed principles in 

transboundary bilateral arrangements between the states provides a frame of opportunity 

for coordination on sustainable water allocation and water rights of the transboundary 

river waters. So as to make them functional in the true spirit despite their flaws, what is 

needed is having a common consensus among transboundary states wherein the riparian 

states will necessarily have to give up their self-interests and therefore embrace the 

fundamental water sharing principles in their true spirit. Taking a cue from the past 

experience, though transboundary states have adopted legal systems to create a 

framework for addressing water sharing and water rights and promotion of cooperation, 

yet such  arrangements are deficit in nature .  This is mainly because unlike other areas, 

water governance is highly contextual, being dependent on the transboundary water river 
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shared by the two states, therefore leading to its dynamic nature. Hence, such legal 

arrangements prove to be inefficient in a majority of the cases because their 

implementations are not tailored to the contexts and circumstances for which they were 

endorsed. Such arrangements primarily are not centered on keeping in mind the 

importance of the river basin, which leads to a concrete failure of such cooperative 

mechanisms entered into by the states. 

 

One such example is the Indo- Bangladesh Water Treaty, 1996.196As previously 

discussed in Chapter V; the treaty was an arrangement to govern the sharing of water 

allocation between the two states. Though, being a collaborated effort to resolve the long-

standing Ganges conflict, the treaty is fraught with problems leading to the failure of 

arriving at a long- standing solution. 

 

As articulated by Article VIII of the Treaty, the two states shall cooperate on reaching a 

durable solution for the intensification of the flow of the water of river Ganges, hence 

implying that the complete resolution of the dispute is still distant. 

 

 

VI.2.  SUMMATION OF CHAPTERS 

 

The present research work examined the issues of allocation of waters between India and 

Bangladesh. Taking into account the international norms and principles of sharing of 

water between two different countries, the research has tried to dwell into different 

bilateral and multilateral treaties to find out a solution to the growing problems of water 

wars. In order to establish uniformity among nations especially between India and 

Bangladesh, a clear understanding of the aspects, related to water sharing has been dealt 

with for which a summary of the findings at each stage of study is briefly summarized 

below: 

 

                                                   
196 Supra Note at 15 
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The introduction to this research work traces the genesis and the evolution of the 

problem. It also specifies the research problem with the questions that bring out the scope 

of the research, it also details out the hypothesis, objective and significance of the 

research work. 

 

In Chapter I the research work has been conceptually and theoretically discussed to 

understand the contours of the existing laws and theories developed till date. It is 

important for any research to begin with the conceptual analysis of the subject matter to 

be discussed. In this chapter the underpinnings of the concept of water laws has been 

discussed. 

 

Water as a conflict has been arising at numerous levels viz.  between countries, states, 

regions, and sub-regions among states, districts, political parties, castes and teams, and 

even individual farmers. These cause a major threat to the economic process, social 

stability, security, and health scheme. The conflicts, thus, indicate the absence of correct 

democratic, administrative and legal mechanisms to handle problems that bring about to 

such disputes. Water has always been a complicated resource and is was made so  

through material  and philosophical means, which  suggests that, it was created  by 

uninflected and imposing an economic and personal property framework on a 

complicated part of the scheme. However, the specificities of water as a resource still 

break through and build issues. 

 

 The ecosystem has made water a mediated resource and it is accessible in common 

however is employed individually; in contrast to different public utilities viz. (roads, 

parks, etc.) it cannot be utilized in common. Water is partible and amenable to sharing 

and has non-public edges. It is however, hard to exclude people who receive it within the 

natural course because the prices of such exclusion are terribly high. Water has 

completely different scales of convenience and usage like water at the homestead, small 

watershed, watershed, sub-basin, basin, inter-basin and also at inter-country level that 

need other ways of handling it. Moreover, the means by which water naturally flows and 

the means, in which it is planned, used and managed causes unidirectional and uneven 
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externalities. For instance, upstream use affects the downstream users, however not 

contrariwise. 

 

One of the most politically debated and charged matter between India, Bangladesh, Nepal 

and Pakistan has been the distribution of water which has mounted tensions between 

these counties over the control and management of supply of water arising from mistrust, 

shortage and mal governance. Increasing demand and the scarcity of water has acted as 

an catalyst to the ongoing conflict and also the demarcation of boundaries due to 

decolonization and division of the river basin due to political changes have created more 

friction amongst these countries including their inner states and provinces. 

 

The insufficiency of the present watercourse agreements and negotiations and also the 

need for agreements for varied international watercourses area unit ominous legal 

weaknesses in today’s international legal structure governing trans-boundary waters. 

Such weaknesses build it so much too simple for a few countries to manage their rivers, 

capriciously, unilaterally and while not sharing relevant data their neighbours may 

require. This result in a conflict over progressively scarce and contaminated provides, 

deteriorating variety, and heavy threats to human health, economic development, and 

sustainability. 

 

This chapter thus attempts at bringing an overview of the importance of water as a life 

sustaining resource and its scarcity which creates a water crisis due to indiscriminate 

stress on shared water resources.  Further, this chapter attempts to answer the research 

question as to how do transboundary water sharing impact nations and the role played by 

principles of international law that governs the same. 

 

This chapter further provides for the evolution of the water sharing disputes which after 

being analyzed focuses on the different dimensions of water sharing, the first one being 

physical in nature. The second dimension being the economic one, which stresses on the 

linear correlation between economic development and water resources which escalate 

into water conflicts. Lastly, the important dimension being the institutional one, which 
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highlights the limitations of institutions in dealing with water resource allocation and 

management of water so as to avoid conflicts. 

 

The Chapter further discusses about the international water law and their rules and 

practices which are governed by prescribed international legal rules. Further it discusses 

the rule of law and its role in mitigating trans-boundary conflicts which helps in the 

building of international cooperation. The doctrines and theories of international water 

law are also dealt in this chapter giving an overview of underpinnings of the theories that 

lay the foundation of the principles of the laws relating to trans-boundary water resources 

and their management. The various theories discussed are as under: 

 

 The Absolute Territorial Sovereignty Theory 

 The Absolute Territorial Integrity Theory 

 The Limited Territorial Sovereignty Theory 

 The Principle of Equitable and Reasonable utilization 

 Obligations not to cause harm 

 The Doctrine of Prior Appropriation 

 The Colorado Doctrine 

 Principle of Notification, Consultation and Negotiation and  

 The Peaceful Settlement of Disputes. 

 

This chapter after dealing with the international instruments highlights the water conflicts 

between India and Bangladesh; its origins and the historical development of water 

conflicts and negotiations between India and Bangladesh has also been represented in a 

tabular format. The chapter finally concludes by analyzing that seriousness of water crisis 

which is centered on transnational water sharing and now confronts the world. The issue 

of transboundary water sharing is essentially a significant one which crucially affects the 

aspect of water quality and it’s sharing, thereby generating enormity between nations at 

large. The international principles relating to the same though help in co-ordination 

among nations relating to the same and management of water yet are insufficient as a 

whole and need work in enforcement and ensuring its implementation. The so called 
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water wars have always been waged between countries in a diplomatic, economic and 

political sense inflicting a series of bitter accusation, infuriating water challenges, and 

nurturing mistrust that impedes broader regional cooperation and integration. Thus, to 

mitigate the challenge of transboundary water sharing, the only way forward is to build 

stable and entrenched cooperation among the participating parties for a mutual benefit. 

 

Chapter II of the present work deals with the issues in water allocation and the principles in 

international law. International law is crucial for allocation of water resources and it offers 

a procedure and an additional protection to countries facing the problems of water 

scarcity. Various international instruments including at the regional level have provisions 

for the distribution of water. 

 

This chapter is at first introduced with an analysis of the UN Report which states that 

approximately there are 300-transboundary water recourses, which fulfill the demand of 2 

billion people for water consumption. Transboundary water resources not only fulfill and 

support the needs of human being but also maintain ecosystem, essentially required for 

other living creatures as well. Transboundary Rivers, Aquifers and international lake 

helps in making an ecosystem to reduce the flood impact. Transboundary water resources 

economically support the region through irrigation, hydroelectricity and reducing the 

economical backwardness of the region. Almost half of the planet’s land surface is 

covered by 263 trans-boundary lakes and river basins. Fresh water resources are 

continuously degraded either in the quantity or the quality. The shortage of water 

resources and its huge demand made these resources very valuable. This part of the 

chapter also reflects upon the fact that international agreement on water sharing will be 

insignificant if several other principles other than protection are not brought up in it such 

as cooperation, exchange of information and data. 

 

The Chapter furthers the principles of international water law in which the various 

principles such as Absolute Territorial Integrity and Limited Territorial Sovereignty are 

discussed along with their analysis with the Ganga Treaty. The factors that determine the 

international water conflict are also recognized in this part of the research work giving an 
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idea of the problems of water conflicts. These factors can be attributed to: 

 

 Sovereignty 

 Economics 

 Water Scarcity 

 

The dispute between riparian countries India and Bangladesh is also discussed which is 

being influenced and supported by the geographical location, nation state formation and 

political development for the region. The basin’s total area of drainage is approximately 

1.75 million square kms where the density of the population is the highest in the plains 

particularly in Bangladesh that is, 740 /km. India has most important strategic point, as it 

is upper stream as well as downstream country sharing 54 International River. 

 

The background of creation of Bangladesh to signing of Ganga Treaty is also discussed, 

wherein it is provided that in 1971, the Ganges water dispute took a new dimension as 

creation of new nation Bangladesh. The new born nation made a strong demand for the 

Ganga water as resources, the river water was very important to agrarian dependent 

country. This time unlike Pakistan, which put forward Indus water dispute more strongly 

neglecting the demand of eastern Pakistan later Bangladesh for Ganga water, the 

government of Bangladesh put their concern more sturdily. Therefore, one can conclude 

that the Indian strategy of prolonging was in force until till 1971 and the reason for such a 

strategy was the assumption of the Indian leaders of the hostility between India and 

Pakistan. 

 

After highlighting the background the research in this chapter further dwells upon the 

overview of India Bangladesh agreement on the distribution of the Ganges waters, signed 

on 5th, November 1977 at Dacca. This agreement was a major step to promote the 

relations between both the nation and for the welfare of the people living both sides of the 

border, the main objective of the agreement was to find out a durable solution for sharing 

of water from river Ganges. The agreement is supported by fifteen Articles, which were 

effective for five years from the date of 5th November. 
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Before concluding, the chapter draws a comparative analysis between the Ganga Treaty 

and International watercourse law in which it is identified that the principle of equality is 

one of the most essential characteristics of international instrument to settle the dispute 

between various countries. This principle is also one which has the potential to dispose of 

the dispute between India-Bangladesh regarding water sharing, both the nation share 

almost equal quantity of water in the dry season to the downstream country Bangladesh is 

protected with the guarantee clause. Also it is the responsibility of each agrarian country 

to resolve the dispute as soon as possible for the overall economic development of 

different regions of both the nation. However there are various principles which make an 

international instrument, which widely helps in resolving dispute of international 

watercourse, although there is various kind of International law which is not ratified by 

both the nation and therefore it is not binding. It is necessary for us to apply the various 

principles, which taken from this international treaty helps one to look into the possibility 

and capability of this instrument to resolve current dispute of India and Bangladesh. 

 

The chapter at the end discusses the current development in agreements between India 

and Bangladesh drawing the principles from the Constitution of India and then discusses 

the needs and elements of conflict resolution which endorses upon the need of 

alternatives that is applied in economics. These alternatives are the options available to a 

party that has the option of walking away with something worse than the best available 

alternative to that of a negotiation. The interests of the parties are important, under 

interest lay position which are demand; the needs, the desires, hopes and fears therefore it 

is best when in the negotiation interest of the parties are satisfied. 

 

Chapter III focuses on Indian legal framework on water sharing. This chapter attempts 

at studying the Indian legal framework that regulates the trans-boundary water sharing 

between India and her neighbours and the even discusses the inter-state water regime. 

Further, the chapter attempts to answer the research question as to whether the prevailing 

legal framework is sufficient in dealing with such trans-boundary disputes. 

This chapter takes into consideration the analysis of the previous chapter wherein it was 

discussed that conflicts over shared water resources among various stakeholders arise 
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particularly due to the depletion of water flow that is caused by factors such as: 

 

 Quantum of the population 

 The economic needs of the population. 

 The need for social development 

 The use of water by one stakeholder and its effect on the other. 

 

Though sharing of water resources across political boundaries is a matter of concern, 

India in this context, experiences a major challenge, as it faces both trans-national and 

intra- state conflicts on common and pooled rivers. Almost all states in India face inter-

state water disputes, and international water disputes with Pakistan, Nepal and China to 

name a few. The Indian experience of water conflicts differs in regard of water sharing 

from the global one , due to the sole reason , that India, being a country not only shares 

water resources with other countries, but water sharing occurs between the domestic 

states at large. India has a federal structure and there might be differences and 

contentions between the federal states though which these rivers flows, as each state may 

want a fairly large allocation of the river water on its side. Further, most water disputes 

among countries and states occur predominantly due to the sole reason and lucidity that 

rivers do not follow any specific political limits which poses a problem among nations. 

Second, the uneven distribution of resources of water affects the hydrological cycle and 

also the water availability, thereby directly affecting water quality. Third, the 

regionalization of national polity is another cause for the Indian experience of water 

conflicts among states. Therefore, it became pertinent to resolve such water conflicts 

through constitutional and legislative means. The existing water law regime in India is 

largely a product of principles, rules and policies that were adopted over many decades. 

Various statutes came to be enacted under the British reign, wherein irrigation was a 

prime consideration. One of the legislations to standardize the aspect of drainage, 

irrigation and navigation, predominantly in the northern part of the country was the 

Northern India Canal and Drainage Act, 1873. Besides this The Madhya Pradesh 

Irrigation Act, 1935 also provided for the state ownership of water. The Government of 

India Act, 1935, for strengthening the provision hence, transferred the subject of 
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irrigation from the centre’s control to the state’s control, thus vesting the power to 

legislate on the said subject with the states. Hence, deriving from the same, the Indian 

Constitution is what is known as ‘supreme lex loci’, and is termed as the ‘law of land’, 

lays down discrete provisions for water sharing and it seeks to achieve reasonable 

allocation by way of power- sharing arrangements between the Union and the States, and 

hence gives the power to states to legislate as water is largely state based. Hence, by 

virtue of the same, states have the power to regulate on matters such as fisheries, canals, 

drainage, irrigation, embankments and hydropower. Article 262 of the Constitution of 

India, empowers the Union Parliament to adjudicate on matters which relate to the usage, 

distribution and the issue of control over waters or an transboundary river, these also 

include shipping and navigation on national waterways and the power to regulate the 

usage of territorial waters, thus excluding the jurisdiction of the Supreme Court from 

entertainment of such disputes, which would ordinarily would vest with the apex court 

under Article 131. Thus, the division of water across different heads between the 

legislature and the executive lays a clear demarcation of adjudication of water conflicts. 

Even after all the efforts of the makers of the constitution to allocate the powers of water 

amongst the Centre and the State, the concern for the same still persists and the reason for 

this was the States Reorganization Act, 1956 which gave the power to the Centre to 

redraw the State’s boundaries for consolidating similar language speaking population, 

and the creation of such boundaries also created problems for sharing of inter-state rivers. 

This as a whole fragmented the states who had waters in their territory and their own laws 

were implemented posing a threat and making it difficult to reach to a consensus. 

 

The chapter individually discusses different enactments in India that deals with inter- 

state and transboundary water sharing, which are as follows: 

 

 The Inter-State River Water Disputes Act, 1956 

 Creation of the Sarkaria Commission 

 The River Boards Act, 1956 

 Punchhi Commission on Inter-State River Water Disputes 

 The Narmada Water Sharing Dispute, 1961 
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 The Cauvery Water Conflict, 1974 

 The Krishna Water Dispute, 1969 

 The Ravi-Beas Water Dispute, 1966 

 National Commission to Review the Working of the Constitution, 2002 

 

Another initiative by the Indian Government was the enactment of the National Water 

Policy, 2002 with an objective of governing the management and arrangement of water 

resources and ensure their optimum utilization. An important feature of this scheme 

includes the arrangement for water allocation priorities. Therefore, in operation of every 

system, water allocation is done in the said arrangement: 

 

 Navigation. 

 Hydro-power 

 Ecology 

 Drinking 

 Water Irrigation and 

 Agro-industries 

 

Further, as per the policy, water sharing among states should be done considering the 

availability of water, national interests and the peculiar needs in the river basin so as to 

maintain and optimize the use of water efficiently.  

 

The chapter further highlights the legal framework on transboundary water sharing 

wherein, it tries to define what is transboundary water sharing conflict and then looks into 

Indian framework on transboundary water sharing. India is a lower riparian state, except 

in case of Bangladesh where it is an upper riparian. The distribution and allocation of 

water resources between India, Nepal, Pakistan and Bangladesh has always been a matter 

of contention emanating from factors such as scarcity, bad governance and ill-faith. The 

primary reason for such transboundary water conflicts to stem is the increase in the 

demand which serves as a catalyst for such conflicts. Another reason being 

regionalization and politicization and decolonization which creates divisions of the river 
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water basin thereby creating deep friction between states and countries. Moreover, what 

are of fundamental importance are the historic relationships shared by the two states or 

countries and the tremendous importance of the river which tends to create a strenuous 

situation in the basin. 

 

India being both the upstream and a downstream country has been a victim of water 

disputes over the sharing of waters from rivers like Indus and Ganga. Such transboundary 

water conflicts have been resolved through the legal framework which includes treaties 

entered into by the Indian Government with the neighbouring government so as to 

mutually arrive at a common consensus and work out efficient solutions for optimum 

water allocation among the parties sharing the river basin. Hence, such conflicts due to 

their nature are resolved on the basis of their mutuality, implying that river waters are to 

be used on the principle of equitable sharing of water. An individual examination of such 

conflicts and such treaties entered into by the Indian government is fundamental to the 

study as constituting the legal framework for transboundary sharing. 

 

This chapter then deals with all those treaties which are in force for the implementation 

of water sharing between India and its neighbouring counties. These treaties are: 

 

 The Indus Water Treaty, 1960 

 The Mahakali River Treaty, 1996 

 Mahakali River: The Indo-Bangladesh Water Treaty, 1996 

 

The chapter moves further with a comparative analysis of the legal framework on water 

sharing between India, Australia and The United States. At last the chapter concludes by 

drawing a parallel between the need of conflict resolution and the present available laws 

for the settlement of water disputes. 

 

 

Chapter IV deals with the overview of the terms and conditions that provide for the 

treaties dealing with water sharing between India and Bangladesh. This chapter attempts 
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at considering the ambit of transboundary water sharing with definite reference to the 

India- Bangladesh water treaty. Further, the chapter attempts at reviewing the said treaty 

in light of its terms and conditions and its implementation and moreover, answer the 

research question as to whether the said institutional mechanism has lived upto its 

expectations. India and Bangladesh carry historic and cultural overtones, thus leading to 

the creation of a unique bond and a distinctive relationship which is rooted in shared 

principles, common aspirations and sacrifices of their citizens. Both countries share 

around 54 Transboundary Rivers, which lays the foundation for the evolution of water 

conflicts among both parties. Among these rivers, the GBM is a predominant one where 

both the countries are stake holders, thus occupying a majority of the total expanse of the 

two regions. Unlike in other rivers, where Bangladesh is an upper riparian state, it is a 

lower riparian in this case concerning the GBM. 

 

It is pertinent to study here the nature and characteristic of the water flowing into 

Bangladesh as it is surrounded from three sides by India and is open to Bay of Bengal 

from the fourth side. For proper management and allocation of water resources different 

treaties were formulated which are discussed in earlier chapters. Therefore, this chapter 

provides for the origin of disputes that arose between the two countries and the different 

stages of their negotiations ranging from pre Bangladesh independence to post 

Bangladesh independence, the prominent one being the Ganges Water Dispute and its 

negotiations thereof. 

 

This chapter further deals with a comparison between the 1996 Ganga Treaty and the 

international norms and the conformity of the said treaty with the international principles. 

It is important to note that the 1996 Treaty seeks to incorporate a reasonable and fair 

solution and formula for water allocation and utilization by India and Bangladesh which 

is in consonance with the Human Rights and the UN Watercourses Convention that 

advocates for the concept of ‘no-harm rule’ through  Article  IX., following the principle 

of equitable utilization, the treaty provides for both member states to enter into water  

agreements for the distribution of other common trans-boundary rivers, besides the 

Ganges. Reinforced by Article X, the principle further gains its strength in the Ganges 
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conflict, hence, implying that the principle of equitable utilization of water forms a 

notable part of the 1996 Treaty and is an efficient solution for the allocation of river 

waters between India and Bangladesh as it imposes necessary restrictions on the assertion 

of the rights by the riparian states. This part of the chapter after thorough research 

concludes that the 1996 treaty is not only in compliance with international water law 

principles but also submits to international instruments. 

 

The chapter further sets out on more detailed analysis of the Ganges Treaty being in 

consonance with each of the international principles dealing with water sharing between 

countries and also analyses the hits and fall outs of the 1996 Ganga Treaty along with its 

implementation issues. 

 

This chapter also focuses on other treaties other than the Ganga Treaty like the Teesta 

water sharing arrangements and construction of Tipaimukh Dam on Barak river and the 

Indian river linking project to give any reader an all round overview of the working of 

different situations between the two riparian countries.  

 

This chapter thus concludes with the analysis that, both states need to restore confidence 

with the purpose of rebuilding the aspects of the Treaty. Nevertheless, both the Teesta 

and the Ganges Treaty are an efficacious step for water sharing and allocation, thereby 

ensuring cooperative relations between the two states and marking footsteps for other 

states in the South-Asian region to follow, thus reiterating goodwill between both the 

states. 

 

Chapter V deals with the issues in the implementation of sharing of water treaties 

between Bangladesh and India. In this chapter emphasis is laid on the two major 

contributors to the present conflict of water sharing between India and Bangladesh i.e. 

Ganga and Teesta rivers. 

 

The chapter highlights the issues in each of the rivers sharing with their background, 

reason for conflict and attempts to settle the disputes. In order to find out a tentative 
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solution it has been found after the research that both the countries had initiated some 

level of negotiations but failure on the part of either of the country has resulted in the 

failure of the implementation of the treaties. 

 

 Many attempts were made to settle the dispute even before Bangladesh became an 

independent nation. The first such attempt was made between India and Pakistan in July 

1960, in New Delhi. The series of meetings continued till 1962. India started building the 

dam at Farraka in January 1961, informing Pakistan about the development and its report. 

In return Pakistan repeatedly requested India to conduct another ministerial level meeting 

but India refused on the grounds of unavailability of full data of the project. There were 

total of five meetings which were conducted at ministerial level from 1968 to 1970 and 

both the countries agreed that there is no enough data to carry on such meeting.  There 

were fundamental differences between the needs of both the nations. Bangladesh 

proposed a substantial approach for equitable sharing of Ganges water for both the 

nations and in 1970 the construction of Farraka Barrage was complete and in 1971197 

Bangladesh got independence. India and Bangladesh on later terms agreed to enter into 

agreement over the settlement of trans-boundary water dispute through Joint River 

Commissions except in Ganges. For sharing of Ganges water both the countries agreed to 

setup ministerial level meeting with the Prime Minister of both the nations. In 1973, both 

India and Bangladesh came to a settlement of the functioning of the Barrage and in 1974 

the agreement was confirmed by the foreign ministers. In 1974, Prime Ministers of both 

the nations came to a declaration regarding the flow of the river in non-seasonal period, 

and the issue was so serious that joint commission was given the task to allocate available 

water during non-seasonal period before the commission of the project. 

 

After the construction of the barrage India in agreement with Bangladesh test run the 

flow of water during 1975-1976, diverting water between 11,000 to 16,000 cusecs to 

Bangladesh. India continued to divert water throughout the dry season in 1975-76 to 

Bangladesh resulting in severe consequences to the disorientation of tributaries, 

salination of water and failure of agriculture and fisheries. Whilst, Bangladesh was facing 

                                                   
197 Supra note 183. 
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drastic consequences, the issue of conflict still remains the same among the nations. 

However, in the year 1976, a formal complaint was lodged by Bangladesh to protest 

against India in United Nations General Assembly to settle the dispute, as a result of 

which negotiations between both the nations started in December 1976 with an objective 

to come to conclusion on consensus basis. The negotiations continued till April 1977 at 

ministerial level and both the countries realizing the implication of the conflict signed on 

5th November, 1977, the Ganges Water Agreement.198 

 

This agreement came into force and has emphasized on the functioning of the barrage at 

Farraka and also on the dispute settlement mechanism through Joint Commission and 

provides that the water between the two countries shall be divided equally if the level of 

water falls below 70,000 cusecs at Farakka, also making it sure that over an alternative of 

10 day period between March 11 to May 10 annually,199 both the countries shall receive a 

minimum of 35,000 cusecs of water. The agreement which was signed for a period of 5 

years empowered the commission to supervise over the distribution of water in seasonal 

and non- seasonal period so that the dispute remains settled. The distribution of water 

should be done through the record flow of Ganges from the year 1948-1973. The 

commission was vested with the task of identifying long term solutions of the problem. 

 

In 1982 both the countries announced a joint consent over not to extend the 1977 

agreement, rather, to start with a fresh agreement over the dispute settlement within the 

period of 18 month, but failed to accomplish it. Later, in 1985, India and Bangladesh 

entered into a MoU for the distribution of Ganges during the dry season and to resolve 

the issues and provide with solutions, a Joint Committee of experts was established. 

Throughout 1986, the joint committee and the commission tried to resolve the dispute but 

no effective solution achieved. 

 

 

                                                   
198 Supra note 183. 
199 Treaty Between the Government Of The People’s Republic Of Bangladesh And The Government Of 

The Republic Of India On Sharing Of The Ganges/Ganges Waters At Farakka, 1996. 
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Another attempt of resolving the dispute and entering into new agreement was discussed 

by the Prime Ministers of both the countries in 1992 for achieving durable solution on the 

problems of water sharing. The last agreement expired in the year 1988 and since then 

there were no agreement between the two till 1996, when a new water sharing treaty was 

signed by the nations on the basis of 1985 MoU. The most notable changes in 1996 treaty 

were the provisions for distribution of water during dry season in a new pattern. 

 

The dry season was scheduled from 1st January to 31st May over Farraka Barrage. This 

treaty of 1996, mandates the water flow at 50,000 cusec and if the water flow reduces 

both the government shall come together to take certain actions on the basis of ‘principle 

of equality, fair play and no harm to either party.’ The exclusive clauses under the treaty 

abide both the governments to discuss and review the water sharing agreement at five 

year of interval. And if there is no settlement between the countries over the treaty, India 

has to release 90 percentage of the flow to Bangladesh at Farraka as per the treaty until 

some solutions can be mutually agreed upon. This 1996 treaty was based on the data of 

the discharge of water at Farraka Barrage between the years1948-1988, however there 

was significant decline of flow in the upstream and increased usage of water upstream 

resulted in the reduction of discharge downstream.200 

 

 In April 1997, India and Bangladesh got engaged in their first dispute when the river that 

passed through Farakka fell below the minimum required for in the Treaty, persuading 

Bangladesh to request for a review of the water available at Farakka.201 This issue was 

further escalated when India declared its plan to link major rivers to provide for waters to 

Southern and Eastern states of India, which created problems for the very survival of 

Bangladesh.202 

 

 

                                                   
200 M. Mirza, The Ganges water-sharing treaty: risk analysis of the negotiated discharge, 2(1) IJW57-74 

(2003) 
201 S. Tanzeema, and I. M Faisal, “Sharing the Ganges: a critical analysis of the water sharing treaties”, 3(1) 

WP 13-28 (2001). 
202 F. Pearce, Conflict Looms over India’s Colossal River Plan. (2003). 
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 It was only in the year 1970, that India accepted the international river status of river 

Ganga and the Ganga Water Treaty after 25 years of negotiations was signed in 1996 for 

a period of 30 years, for the first time recognized the rights of the lower riparian 

Bangladesh to manage the Ganga waters and ensure that Bangladesh received and 

equitable share of water during the dry seasons. 

 

After a detailed analysis of the attempts made to resolve the Ganga River water sharing 

problem, the chapter focuses on the attempts made to resolve the Teesta river problem in 

which it is found that both the countries are on the consensus to settle the dispute but the 

applicability of the agreements is not proficient to satisfy the need of both the countries at 

once. However, an agreement was reached after some negotiations and as per the terms of 

the agreement 36 percent of the water of Teesta was allocated to Bangladesh; 39 percent 

to India and the remaining 25 percent was left unallocated. It has almost been twenty 

years since this allocation has been implemented and even after many attempts, an 

interim agreement was to be signed in 2011, but it was objected by the then Chief 

Minister of West Bengal; who even opposed the draft agreement of 2013 for 50:50 

allocation of the Teesta waters and called for 75:25 allocation. After this, Bangladesh 

offered for the settlement of the depute by establishing a Joint Basin Management Project 

but to no avail as the Indian Government did not pay heed to it. The question of conflict 

over the hydropower plant in Sikkim remains un-answered. There are no further 

developments achieved on Teesta River as the government of India is not focusing on the 

aspect of survival rather than being diplomatic in nature. This conflict between the two 

countries is also creating the problems in trade between the two especially in West 

Bengal. 

 

The reason for conflict between the two nations is an issue of political paradigm where 

there is no conclusion until the two nations comes to a common understanding regarding 

the dispute which is creating both socio-political and environmental problems among the 

two countries in dry season and causing the situation of flood in Bangladesh. This 

conflict over water sharing has now become a political issue rather than being a social 

issue. Both the countries should need to understand the situation that when there is 
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shortage of water for agriculture and navigation. There should be a pattern of constant 

flow of water which the lower riparian countries should enjoy throughout the year, not 

only during dry season. 

 

After this the chapter highlights the implementation of the bilateral treaties and 

obligations and for providing a detailed understanding of the issues the chapter then 

focuses on the accessibility and precision of the information available through these 

negotiations and agreements and according to the Water Sharing Treaty of 1996, both the 

countries will receive the Ganges water according to the following policy: 

 

 If the water level drops below 70,000 cusecs at Farakka, both the nations 

have to share equal amount of water. 

 

 If the water level is between 70,000 and 75,000 cusecs at Farakka, 

Bangladesh will get 35,000 cusecs and the rest will go to India, and 

 

 If the water level rises above 75,000 cusecs, then India will receive 

40,000 cusecs and remaining water will go to Bangladesh.  

 

At the end of the chapter the researcher has tried to conclude by finding the core 

operational difficulties and issues in implementation of these water sharing treaties. 

These difficulties are thus summed up in four points which are: 

 

 Political issues 

 Geographical issues 

 Environmental issues 

 Issue of Forum 

 

 

 

 

 



203 

 

VI.3. SUGGESTIONS 

 

VI.3.i. The Need for a New Model: A Call for a New Treaty  

 

Therefore, in order to overcome the lacunas of the treaty as previously discussed and 

ensuring that water sharing and allocation among  the two states is a sustainable one an 

integrated water sharing between India and Bangladesh can be embraced and 

implemented which advocates for the following: 

 

 

1. To regulate any issues that arise out of the treaty and the future conduct of both 

states, the cardinal international law principles would continue to be applicable. 

Furthermore, to remedy the defect of the treaty, an inclusive basin-wide approach 

would be adopted, which includes meeting the concerns of all water course states 

in the Ganga- Brahmaputra River basin. Hence, as Nepal is the uppermost riparian  

this respect, it is essential that the concerns of Nepal are voiced and taken into 

consideration, so as to ensure the true management of the waters of the River 

Ganges as envisaged by transboundary principles. Additionally, this will ensure 

that the treaty arrangement not only meets the need of the conflicting states but 

also takes into account the needs of interested riparian states, which though not 

being a party to the conflict, still have a vested interest in the water sharing are 

entitled to an equal water allocation by virtue of their location. 

 

2. Second, revising the Annexure II of Art. II of the treaty, which entitles states to 

receive 35,000 cusecs of water. The said clause should be re-considered so as to 

share water at a 75% rate of the Farakka water flow rather than sharing it on the 

basis of average flow. 

 

3. Addition of a Minimum Guarantee Clause for Bangladesh similar to the 1977 

treaty. The insertion of this clause would ensure that the lower riparian state gets 

minimum quantity f water from Farakka in a scenario where there is a 



204 

 

considerable reduction and diversion of the Ganges waters by the upper riparian 

state, India. 

 

4. As a step for dispute resolution, the Indo- Bangladesh Joint River Commission, as 

articulated through Art. VII should be reviewed by both governments art large at 

regular intervals at large so as to ensure its true functioning. The mere task of data 

collection by the Committee would not suffice in ensuring the success of the 

treaty and resolution   of disputes. Thus, what is needed is the review of the JRC 

and monitory compliances. 

 

5. Next, as Nepal is the uppermost riparian, a water transfer arrangement can be 

made where Nepal would augment the water flow at Farakka during the month of 

March-May, i.e. the lean period. Such a water transfer arrangement can 

essentially resolve the water crisis and reduce the problematic water scarcity in 

the two states. Additionally, Nepal can charge for a price for such water release 

based on the terms of the water-augmentation arrangement. This will prevent 

India being considered a threat to Bangladesh and further India, can decide the 

extent of the water it wishes to withdraw unilaterally from the Farakka flow. 

 

 Thus, negotiations by Nepal and water augmentation treaty will not just merely 

 increase the quantum of water available to both Bangladesh ad Nepal but also 

 prevent the problem of chronic water scarcity and also deter both Bangladesh and 

 India from violating the terms of the 1996 treaty. Hence, in this context this  water  

 augmentation treaty would act as mechanism to reinforce the 1996 water  treaty 

 and strengthen co-operation, provided it has Nepal’s co-operation Moreover, such 

 an arrangement would benefit all three parties; Nepal, India and most importantly, 

 Bangladesh. 

 

6. Another reason for the failure in implementation of the 1996treaty was absence of 

clear cut communication between the government and the local stakeholders. The 

divergence of views led to gaps in implementation and enforcement of the treaty. 
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Therefore, in order to resolve this, the treaty would be preceded by consultations 

with stakeholders considering their needs. This is essential because the locals 

living in the said area of the Ganges River Basin intensively rely on the Ganges 

water for furtherance of their needs. Further, such consultations can also be 

followed with impact assessments in order to ensure the systematic allocation. 

 

7. Also, any decision taken by both the respective governments should necessarily 

involve participation of the local people, thus making the process a participatory 

one. 

 

8. The next step towards ensuring a more fruitful and operational treaty could be the 

undertaking of various scientific exhaustive tests in order to ensure whether the 

existing water flow in the Ganges river is sufficient enough so as to suffice water 

flow in both states during the remaining months, except the lean period, i.e. 

January to May. Based on the test results, if the water flow is sufficient to meet 

the needs of both states in the period, other than the dry season, then in such a 

case, the problem of water scarcity would be resolved to a great level. 

 

9. Further, the treaty lacks in excluding a provision regarding the pollution in the 

river, which makes it an insufficient one with respect   to the transboundary water 

resource management. Since Ganges denotes purity, it is crucial that such a status 

quo is maintained. Hence, a clause needs to be inserted calling for management of 

the Ganges Waters   by   imposition   of a penalty   with   respect   a   lesser water 

allocation share to the defaulter state. This will essentially go a long way in 

ensuring and safeguarding the Transboundary River, and maintaining its sanctity. 

 

10. Lastly, both states would ensure that their actions are in consonance with the 

established legal norms and principles such as the Helsinki Rules. 
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Challenging situations among the neighbouring states perpetually produce crisis and play 

a significant role within the state’s political instability. These tense relationships 

additionally challenge the regional stability. This can be the case in South Asian region 

wherever some states have boundary problems and a few have water problems. So as to 

keep up higher liaison between India and Bangladesh, following steps ought to be taken 

to confirm not solely regional stability however the inner strength of the state: 

 

 An acceptance should be reached on the equitable share of the common rivers and 

ensuring that the lower riparian country should get common benefits. 

 

 There is a need to strengthen international law enunciating the rights and duties of 

the riparian states. 

 

 

 Joint river commissions ought to be established between states and only members 

having zeal to resolve disputes through political will should be nominated 

 

 There should be establishment of an international forum for resolving water 

disputes and that the states should abide by these rules.  

 

 For the purpose of free flow of strategic data and information, mechanisms should 

be developed for aiding such transmission of data and information and the 

governments should develop confidence enhancing procedures for avoiding any 

type of mistrust between them. 

 

 It should be made obligatory that the states planning to build new projects in their 

waters should inform the other state which is directly or indirectly affected by 

such projects. 

 

 Both the countries should make a detailed study of the issue and equal weightage 

should be given to each other’s report. 
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 Regular meetings should be convened between the countries which are also 

attended by all the stake holders of each of the nations. 

 

 

Hence, by now it can be well established that the signing of the 1996 treaty was a 

landmark measure of political goodwill demonstrating cooperation on the pending 

conflict between the two nations in the South Asian region. The so called Treaty was an 

effort aimed at harnessing the Ganges waters; being a transboundary resource, to gain 

optimum utilization of waters by both states. But such an allocation will depend on the 

functional implementation of the 1996 treaty, which would be achieved only when the 

above mode as suggested or the changes suggested can be made. Both India and 

Bangladesh should work on achieving greater involvement of both smaller and weaker 

neighbouring states so as to ensure a collaborative management of the Transboundary 

River. 

 

Lastly, what is important for an efficacious resolution of the dispute is the understanding 

among the two transboundary states that issues borne out of water sharing and allocation 

such as water scarcity, lack of data and tensions in polity can be addressed only though a 

genuine principle of Community of interest and the mutual understanding for 

‘transboundary river sharing’ so as to cause a positive result, rather than a zero one.  

 

 

 

 

 

 

 
 

 

 
 

 

 

 
 


