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CHAPTER IV 

 

 

INDO- BANGLADESH WATER SHARING: AN 

 OVERVIEW OF TERMS AND CONDITIONS 

 

 

This chapter attempts at considering the ambit of transboundary water sharing with 

definite reference to the India- Bangladesh water treaty. Further, the chapter attempts at 

reviewing the said treaty in light of its terms and conditions and its implementation and 

moreover, answer the research question as to whether the said institutional mechanism 

has lived upto its expectations. 

 

Water knows no political boundaries and this vast transboundary character of water has 

made it an issue of engagements and spurred tensions at the international, regional as 

well as the domestic level. This is further aggravated by the fact that water is a threatened 

resource, which makes it prone to frictions and hostilities between states.  The India 

Bangladesh water conflict is one among the various disputes revolving around the use of 

water resources on a trans-boundary river and the allocation of water rights. 

 

India and Bangladesh carry historic and cultural overtones, thus leading to the creation of 

a unique bond and a distinctive relationship which is rooted in shared principles, common 

aspirations and sacrifices of their citizens. Both countries share around 54 Transboundary 

Rivers, which lays the foundation for the evolution of water conflicts among both parties. 

Among these rivers, the GBM136 is a predominant one where both the countries are stake 

                                                   
136 The Ganges-Brahmaputra-Meghna (GBM) river basin is a transboundary river basin with a total area of 

just over 1.7 million km2, distributed between India (64 percent), China (18 percent), Nepal (9 percent), 

Bangladesh (7 percent) and Bhutan (3 percent). 
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holders, thus occupying a majority of the total expanse of the two regions. Unlike in other 

rivers, where Bangladesh is an upper riparian state,   it is a lower riparian in this case 

concerning the GBM. 

 

Historically, Bangladesh emerged as a political power and an independent sovereign in 

1971 with the moral help of the Indian government. Geographically, the People’s 

Republic of Bangladesh is surrounded by the Indian Territory and shares its boundary 

with the Indian Territory on three sides and the fourth side is open to the Bay of Bengal. 

The three major rivers, the GBM, enter the territory of Bangladesh flowing through India 

which entitles both the states to an equal and a reasonable usage of waters of the three 

rivers. While other parts of the world witnessed developments pertaining to the 

conservation and use of rivers, these two states have not been able to reach a common 

ground and reach on an agreement for devising an equitable method of water allocation 

and distribution of the holy waters of the Ganges and undoubtedly for promotion of 

management and reasonable utilization of the water resources. The water relations 

between the two states remained estranged due to the distribution of Ganges waters and 

the Teesta and the inter-linking project until a common consensus was reached through 

the means of a treaty entered into by the Indian Prime Minister H.D Deva Gowda and the 

Bangladeshi Prime Minister Sheikh Hasina Wajed.137 An appreciation of the said treaty 

requires an overview of the historic water dispute discussed in the following section. 

 

 

 

 

 

 

 

 

 

                                                   
137 Treaty between the Government of the Republic of India and the Government of People’s Republic of 

Bangladesh on the Sharing of the Ganges Waters at Farakka,1996. 
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IV.1. ORIGIN OF THE DISPUTE 

 

The India-Bangladesh Treaty revolves primarily around the Ganges River and recently 

around the Teesta issue. 

 

IV.1.i.The Ganges Water Dispute 

 

The Ganges originates in the Himalayas in Nepal, flows southeast through India and then 

subsequently flows towards Bangladesh, which makes the Ganges-Brahmaputra River 

basin as the third largest discharge in the world.138 Before the Ganges forms a 

transboundary between the two states; it experiences a divide into two channels, the first 

flowing into Bangladesh, known as the Padma and the other entering south in India, 

known as the Bhagirathi. Water conflict regarding the Ganges is heightened because of 

the historical background, geographical location and the political picture of the two 

countries. The said dispute is premised on the fact that Bangladesh being a downstream, 

lower riparian state does not have an equal water allocation and it thus dependent on the 

upper riparian. India. The quantum of water that Bangladesh gets is reliant on the 

quantum of water that is diverted by the Indian flow of water into Bangladesh.139 Thus, 

the highlight of the conflict being the contention of Bangladesh regarding the unilateral 

division and diversion of the Ganges water, which poses a threat to the water flow in 

Bangladesh. Failure to resolve this tension for decades, negotiations by the diplomats 

resulted in settlement of the dispute by the signing of the 1996 Treaty.140 

 

Bangladesh being a densely populated country is heavily reliant on the waters of the 

Padma (Ganges). Factors such as environmental and natural degradation, the increasing 

need for water due to population expansion and more importantly, the reduction of the 

quantum of water due to the man-made Farakka Dam with the sole intention of diverting 

the water of Ganges have escalated the problem of water scarcity for Bangladesh. The 

                                                   
138 Brianna Besch, “Sharing the Ganges: Water Conflict between India and Bangladesh.” 
139 Ramaswamy R.Iyer, Conflict – Resolution: Three River Treaties, 34 Economic and Political Weekly, 

1512 
140 Id. 
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genesis of the dispute traces back to the year 1951, where the aftermath of the partition 

saw Bangladesh forming a part of East Pakistan. Taking advantage of this situation, India 

then planned on constructing a barrage at Farakka, just above the area where Ganges 

becomes a transboundary river for both India and Bangladesh. The idea of the 

construction was first suggested by a group of Indian experts and hydrologist under the 

recommendations of Mr. Shriman Singh whose recommendation was to construct the 

Ganges Barrages141 for the preservation and maintenance of the Hoogly River so as to 

make the Calcutta port a functional one. The construction of the Farakka barrage around 

10 kilometers upstream from the Bangladesh border was to safeguard and ensure access 

to the ships at the Calcutta port as the port was economically significant and a trade 

mechanism for the British. Hence, the construction of the barrage would prevent scarcity 

of waters in the riverbed and thereby promote navigational activities by increasing the 

lean period flow of the Bhagirathi-Hoogly river branch of the Ganges for irrigational 

purposes. Further, back in Bangladesh as the irrigation withdrawals increased during the 

lean season (i.e. March-May), the demands heightened and the inadequacy of available 

water to meet the demands in both the states for the said purpose led to the tensions 

urging. Hence, this led Bangladesh (erstwhile Pakistan in 1960’s) to oppose the said 

construction of the Farakka Barrage due to reasons such as: 

 

 One, the said construction by India would cause a decrease of water flow 

in the dry season damaging irrigation, agriculture and ecology of the river 

basin in Bangladesh, thereby having fragile implications for the 

Bangladesh economy.  

 

 Second, as Farakka is a strategic position for India, the construction of the 

barrage is a part of irrigational development thereby leading to national 

development for India. 

 

 Third, the real purpose of the barrage rather than the promotion of 

irrigation activities were to control the Hoogly River for supplying 

                                                   
141 Supra note 84. 
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Ganges water to the Indian states of Bihar and Uttar Pradesh.   

 

 Fourth, through the construction of the said project, India was trying to 

assert its giant hegemonic intent and neighbour power on acting in ways 

favorable to it at the expense of her neighbours and hence failed to take 

into account their needs.  

 

This initiated mistrust between the two states. Hence, taking a divergent view, Pakistan 

opposed the project in 1951.Contrary to the Pakistan belief, India believed that Farakka 

was a feasible project this was because East Pakistan had no scarcity of water. An attempt 

aiming at the resolution of the conflict was followed by a series a negotiations and 

exchange of correspondences among the two countries. 

 

 

IV.1.ii. Stages of Negotiations 

 

The basis for the water crisis began with the construction of the Farakka Barrage, located 

on the Indo-Bangladesh border. The waters of the Ganges and its tributaries were not in 

enough quantity to adequately satisfy the demands of the population of both countries. 

The dispute became a pivotal one in influencing both states to arrive at negotiations for 

peaceful resolutions. The said phase of negotiations can be demarcated into the 

following: 

 

IV.1.i.a. 1950-1970 (Pre- Independence phase):142  

 

The 1947 partition caused diverging interests among the two states over the control over 

the Ganges waters. A series of correspondences between India and Pakistan saw the 

emergence of proposals sought by Pakistan which were interference of the UN so as to 

facilitate the development of the river and the expert examination of the projects of the 

two states, to which India expressed its dissatisfaction. After a series of technical and 

                                                   
142 Chapter IV, Conflict and Co-operation over Indo-Bangladesh Transboundary Water Resources. 
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joint meetings and exchanges of relevant data, the two states reached a common ground 

with the July 1970 agreement which is a significant one as India for the first time 

recognized and accepted the Ganges to be an international river in the basin, thereby 

consenting to its transboundary sharing,143 thus agreeing to Farakka being the point of 

allocation of supply of quantity of water. The pre-independence phase turned out to be 

futile with respect to co-operation concerning trans-boundary sharing. 

 

 

IV.1.i.b. 1971-1975 (Post-independence phase):  

 

The independence of Bangladesh from Pakistan and its emergence as a sovereign in 

1971, resulted in Bangladesh forming an active association with India and the 

development of friendly ties between the two states. A step towards this co-operation was 

the signing of the 1972 Treaty of Friendship, Co-operation and Peace144 which was a step 

for the initiation of goodwill between the two states. Apart from matters of irrigation, 

agriculture which called for cooperation from both member states, an important provision 

of this treaty was the establishment of the Joint River Commission (JRC) which required 

joint action towards common interests such as devising methods for equitable distribution 

of waters.145 Pursuant to this provision in the treaty, the JRC was required to conduct a 

complete and a detailed survey of the river systems, which were shared mutually by both 

the states and subsequently monitor all successive agreements entered into by both the 

states. 

 

As the Farakka Barrage neared its completion and became functional in 1975 it continued 

to dominate the tensions and the relations between both states. As a temporary solution, 

both states signed a temporary water allocation agreement, where both sides agreed on 

the basic principles for the allocation and distribution of the Ganges water and to test run 

the barrage. The agreement focused on the augmentation of The Ganges water and the 

                                                   
143 Ahmad Ishtiaq, “Bangladesh India Relations: The Ganges Water Sharing Treaty and Beyond” (1998) 25 
144 Treaty of Peace and Friendship between the Government of India and the Government of People’s 

Republic of Bangladesh, March 19, 1972. 
145 Id, Article. VI. 
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allocation of waters between the two counties. However, the ad hoc agreement failed 

consequently leading to the deterioration of relations between India and Bangladesh. 

Subsequently, Bangladesh resorted to seeking UN intervention and hence, the UN 

Special Political Committee was molded, wherein Bangladesh contested unilateral 

withdrawal of the Ganges and its water by India from  Farakka, thereby violating 

customary international norms of water law as provided by the Helsinki Rules. The said 

Committee suggested a bilateral negotiations and talks to solve the problem in an effort to 

avoid internalization of the conflict. 

 

 

IV.1.i.c. 1977-1990 (Bilateral negotiations):  

 

This period saw both states exchanging their particular proposals for water sharing 

augmentation, in an effort towards the resolution of the conflict. Series of exchanges and 

negotiations witnessed the development of a water sharing agreement in 1977146 for five 

year duration aiming at enabling both countries at ascertainment and determination of 

finding long term solutions for water flow and its allocation in the dry season.  A striking 

feature of the said Treaty was the minimum guarantee clause for Bangladesh affirming an 

80% share to the state during the lean period, which cannot be reduced in any case.147 

Further, subsequent to the lapse of the agreement and to elude an agreement vacuum, 

both states entered into a Memorandum of Understanding (MOU) in 1982 extending 

the arrangement for three years148 The MOU was a significant withdrawal from the 

1977 agreement and excluding the guarantee clause. The expiry of the MOU in 1985 led 

to a treaty vacuum and reflecting a plummet in the political relations of the two states. 

The 1980 floods in Bangladesh made the water sharing scenario of both countries worse 

thereby inviting long term and comprehensive arrangements for transboundary water 

sharing. Furthermore, the newly elected Prime Ministers of both the states led to the 

returning of political stability in 1991 where both countries mutually agreed on 

                                                   
146 Agreement between the Government of India and Government     Bangladesh on the Sharing of the 

Ganges Waters at Farakka and Augmenting its Flows, 5-1-1977. 128 Id, Article VIII and XII 
147 Id, Article VIII and XII 
148 Supra note 45. 
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development of fresh initiatives leading to an inclusive arrangement for water sharing and 

allocation of the Transboundary River. 

 

The aftermath years saw both India and Bangladesh contending and justifying their 

respective claims over the construction of Farakka Barrage and the water allocation with 

respect to their respective needs. Bangladesh contended that the construction was a 

precarious one as it posed a risk to the ecology, fisheries navigation, and irrigation and 

more evidently on the livelihood of the population thus leading to water salinity and 

scarcity. On the other hand, taking a defensive approach, India argued the claim of the 

Bangladesh government to be a highly unrealistic and an overestimated one lacking the 

support of any scientific methodology. Moreover, the recurring nature of the adverse 

effects caused by Farakka, and the unilateral action of India had spurred up the anti-

Indian sentiment wherein India being an upper riparian was at the liberty to withdraw 

water, when necessary at the expense of the socio-economic interests of Bangladesh. This 

scenario thus necessitated the need for the stalemate to be broken. 

 

 

IV.2. THE 1996 GANGES WATER TREATY 

 

The political uncertainties coupled with the realization of the urgency of the matter by 

both states facilitated the signing of the historic treaty in 1996.149Being a product of 

endless bilateral negotiations, the said treaty endeavours in stimulating and reinforcing 

India-Bangladesh relations, thereby upholding the spirit of friendship and cooperation 

among the two neighbours.150 This Treaty is an endeavor to afford permanency to 

augment the water flows of the Ganges between the two states thereby ensuring optimum 

and sustainable utilization of the Ganges for the mutual benefit of member states for a 

period of 30 years.151 Establishing a formula for water sharing, the Ganges water treaty 

stipulates at putting an end to long running differences over the allocation of water flow. 

                                                   
149 Agreement between the Government of India and Government Bangladesh on the Sharing of the Ganges 

Waters of Farakka, 1996. 
150 Id. 
151 Id. 
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At the base level, the 1996 treaty seeks at achieving water allocation in an equitable and a 

reasonable manner in the following manner: 

 

1. With a focus on the sharing of the water of the Ganges, the treaty entitles both 

states to be a recipient of the 50 per cent of the water flow and calls upon Farakka 

to be the point of release of water by India to Bangladesh. 

 

2. Deciding the mode of allocation of water, each state would receive 35,000 cusecs 

of water from Farakka during the lean period (March-May) in an alternating 

sequence of 10-day period in the said months.152 

 

3. Accordingly, in a situation where in the water flow drops lower than 50,000 

cusecs in the 10-day period,153 then the governments of both the countries would 

make efforts of entering into consultations and negotiations for making 

arrangements for water sharing in consonance with equity, fair play and no harm 

principle.154 

 

4. Establishing an institutional mechanism, a Joint Committee155 constituent of equal 

number of representative members of both states was constituted for the purpose 

of collection of data pertaining to water allocation and with the additional 

responsibility of the implementation of the said water treaty in both states. 

 

5. Furthermore, the Joint committee was responsible for dispute resolution and 

settlement of difficulties arising out of the said implementation. In a scenario 

where the Committee was unable to settle such disputes, they were to be referred 

to the Indo-Bangladesh Joint River Commissions156 constituted under the treaty to 

be a neutral party, and in case, the disputes still persisted, it was to be then 

                                                   
152 The Ganges Water Treaty, 1996,  Annexure I and II 
153 Id. 
154 Id, Article II 
155 Id, Article. IV 
156 Supra note 152, Article VII 
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referred to the respective governments of both states for an effective resolution. 

 

6. Water sharing between the respective states is to be determined by the natural 

justice principles and the no-harm principle,157 thereby ensuring the long term use 

of the river waters by the states. 

 

7. In order to ensure successful implementation and revision of the treaty, the 

provisions of the treaty and its problems shall be considered after a five year 

interval at the initiation of a request by either party.158 

 

8. In consideration to the other provisions, upon the expiration of the said treaty, 

India was obliged to let water flow downstream of the Farakka,159 until a new treaty was 

negotiated determining water allocation based on the principle of equity and goodwill. 

With the terms being mutually agreed by both India and Bangladesh, the treaty governed 

the water allocation between two counties for duration of significant thirty years and laid 

the brick of cooperation among the two states. 

 

 

IV.3. THE INTERNATIONAL LAW REGIME VIS-À-VIS THE 1996 

TREATY 

 

What is pertinent to note is the application of international law principles of water law 

and customary norms to the said treaty. It is worthwhile to mention that the 1996 water 

treaty seeks to incorporate a reasonable and fair solution and formula for water allocation 

and utilization by India and Bangladesh which is in consonance with the Human Rights 

and the UN Watercourses Convention which advocate for the principle of‘no-harm rule’ 

through  Art.  IX, is a step aimed at accommodating and treating both parties at an equal 

footing. Further, following the principle of equitable utilization, the treaty calls for both 

member states to enter into water sharing agreements with respect to the sharing of the 

                                                   
157 Supra note, Article IX 
158 Id, Article X 
159 Id, Article, XI. 
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other common transboundary rivers, apart from the Ganges. Reinforced by Art. X, the 

principle further gains its strength in the Ganges conflict. Hence, implying that the 

principle of equitable utilization of water forms a notable part of the 1996 Treaty and is 

an efficient solution for the allocation of river waters between India and Bangladesh as it 

imposes necessary restrictions on the assertion of the rights by the riparian states. 

 

Further, the treaty is not only in compliance with international water law principles but 

also submits to international instruments. 

 

As discussed in the first chapter, international instruments such as the Helsinki Rules, the 

1977 Watercourses Convention, and the Berlin Rules etc. constitute an essential 

international framework when the question on water sharing and allocation concerning a 

transboundary resource arises among states. Such international instruments stand true and 

are equally applicable in the context of sharing of the waters of the River Ganges among 

the regions of India and Bangladesh. The applicability of international instruments to the 

1996 water treaty is discussed below: 

 

 The Madrid Declaration, 1911:160 the said Declaration prohibits unilateral alterations to 

the transboundary watercourse being detrimental to the co-riparian. Placing its reliance 

on the said convention, Farakka Barrage was opposed by Pakistan. 

 

 The Barcelona Convention, 1921:161 Pakistan cited Article X of the said rules arguing 

that India’s action to divert waters of the Farakka, thereby prejudicing the rights of the 

co-riparian was prohibited. 

 

                                                   
160 Institute of International Law. 1911. Madrid Declaration on International Regulations Regarding the Use 

of International Watercourses for Purposes other than Navigation. First resolution of IIL relating to non-

navigational uses of international watercourses sets down absolute obligation not to cause harm to other 
riparian states.” 
161 The Barcelona Convention and Statute on the Regime of Navigable Waterways of International Concern 

is a multilateral treaty that was concluded at Barcelona on 20 April 1921. Its purpose is to ensure freedom 

of navigation in waterways (i.e. ports, rivers and artificial canals) which bear international significance. It 

was registered in League of Nations Treaty Series on 8 October 1921.[1] It went into effect on 31 October 

1922.” 
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 The UN Convention, 1977:162 The landmark Convention calls for riparian states to 

exchange information about the state of the water resource, as articulated by Art. IV of 

the 1996 Treaty. The Convention imposes an obligation on states to enter into 

negotiations disputes in an emergency situation and peaceful settlement of disputes to 

resolve the conflict as provided in Article VII of the Treaty. More importantly, the 1977 

Regulation obligates the states to prevent causing harm to other states during the course 

of sharing of the Transboundary River and in utilization of its waters. Reflecting on the 

said provision, the 1996 treaty draws heavily from the 1977 Convention and hence 

includes the no-harm principle through Article IX. 

 

 

 The Helsinki Rules, 1996163 and the Berlin Rules on Water Resources:164 1996 Ganges 

Treaty is in conformity to the Helsinki rules, the most important international instrument 

advocating reasonable consumption of waters of the drainage basin by each riparian state. 

This treaty drawing from the said rules, takes into account the geography, the hydrology 

and the societal needs of the people of both India and Bangladesh dependent on the 

Ganges River, and thus advocates for 35,000 cusecs of water flow to both the states on a 

rotational 10-day period during the lean period. Further, the institution of Art. IX (no-

harm rule) provides conformity to the equitable allocation theory. 

 

 

 

                                                   
162 In 1977, the UN Conference on Water was held in Mar del Plata, Argentina. Its goals were to assess the 

status of water resources; to ensure that an adequate supply of quality water was available to meet the 

planet’s socio-economic needs; to increase water use efficiency; and to promote preparedness, nationally 

and internationally, so as to avoid a water crisis of global dimensions before the end of twentieth century.” 
163 The Helsinki Rules on the Uses of the Waters of International Rivers is an international guideline 

regulating how rivers and their connected ground waters that cross national boundaries may be used, 

adopted by the International Law Association (ILA) in Helsinki, Finland in August 1966. In spite of its 

adoption by the ILA, there is no mechanism in place that enforces the rules. Notwithstanding the 

guideline's lack of formal status, its work on rules governing international rivers was pioneering. It led to 

the creation of the United Nations' Convention on the Law of Non-Navigational Uses of International 
Watercourses. In 2004, it was superseded by the Berlin Rules on Water Resources.” 
164 The Berlin Rules on Water Resources is a document adopted by the International Law Association 

(ILA) to summarize international law customarily applied in modern times to freshwater resources, whether 

within a nation or crossing international boundaries. Adopted on August 21, 2004, in Berlin, the document 

supersedes the ILA's earlier The Helsinki Rules on the Uses of the Waters of International Rivers, which 

was limited in its scope to international drainage basins and aquifers connected to them.” 
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Furthermore, the Ganges Water Treaty also abides by the Berlin Rules, which replaced 

the earlier Helsinki rules. Enacted with the aim of far-sightedness, the 1996 treaty seeks 

to appreciate and symbolizes the sustainable use of water and this it does though ensuring 

that both member states enter into water sharing arrangements for the sharing of other 

common transboundary rivers. 

 

Therefore, the said treaty incorporating principles of landmark international instruments 

embarks on achieving integrated transboundary water management through sustainability 

and fair utilization of the transboundary river, the Ganges. 

 

 

IV.4. ANALYSIS OF THE GANGES WATER TREATY: THE HITS AND THE 

FALL-OUTS AND ITS IMPLEMENTATION 

 

This is the second and an important water sharing agreement between India and 

Bangladesh subsequent to the 1977 arrangement. It was implemented at a tough time 

when both countries faced a water allocation crisis coupled with the lack of political 

stability owing to newly elected political government under the leadership of Gowda and 

Sheikh. The treaty had its own achievements and deficiencies. 

 

The treaty should be commended for being close to international law principles and 

customary norms of transboundary watercourse sharing.  As discussed in the previous 

Sec., the 1996 water treaty conforms to the established principles of water sharing of a 

transboundary river. Articles II, IX and X provide for the concept of equity, fairness and 

no-harm principle, reiterating the Helsinki Rules. The inclusion of the above   principles   

is significant of a major breakthrough in the Treaty. Secondly, the Treaty’s main strength   

lies   in   its   effort   to   replace   Bangladesh   claim   of   unilateral withdrawals of 

Farakka by India by a definite fixed amount of water which India is now entitled to 

withdraw. This is also important as it tends to establish a peaceful relationship between 

both states that was previously eroded by mistrust due to lack of any water arrangement 
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determining water sharing and rights. Thirdly, the allocation of 35,000 cusecs of water to 

Bangladesh ensures the maintenance of accurate water levels in Bangladesh in terms of 

irrigation, agriculture and livelihood. Furthermore, the Preamble of the treaty ensures and 

entitles both India and Bangladesh to a 50 per cent equal share of water thereby making it 

sure that the social needs of both the populations are met as articulated by the Helsinki 

Rules and more prominently ruling out the probability of water scarcity in the two states. 

Next, considering the implications of the water treaty, the treaty has largely contributed 

to the qualitatively changing the scope of economic and political relations between the 

countries. Implying that, with the implementation of the agreement in place, the countries 

are now in a better position to build and create advantageous relations both politically and 

economically. Further, the existence of water sharing arrangement between both the 

countries accords the existence of friendly relations in the South Asian region at large. 

 

While the Treaty had its own merits which adequately justified the implementation of the 

Treaty, yet the Treaty failed to reach out in a number of areas and aspects. Firstly, unlike 

the 1977 Agreement that contained the ‘Minimum Guarantee Clause’165 ensuring 80% of 

the quantity of water allocation to Bangladesh, the 1996 treaty lacked the said striking 

guarantee clause. Although Annexure I166 of the Treaty, accords a guarantee of 35,000 

cusecs of water flow167 on a 10-day rotational basis in the lean season, yet the guarantee 

clause becomes operational only when the water flow level at Farakka falls below the 

level of 50,000 cusecs. Further, in a hypothetical scenario of the reduction in water flow 

at Farakka, the guarantee does not stand to be valid as the quantum and amount of water 

which is to be released will depend on persons monitoring the Farakka outflow, unless an 

arrangement in this regard is arrived at by the two governments, implying the 

dependency of Bangladesh on the will of the upstream riparian, India. Secondly, one of 

the major areas where the treaty lacks is non- availability of water in other periods in 

other parts of the year and non-specification of the entitlement in terms of quantum of 

water on a day-day basis. The treaty only advocates for water allocation among the two 

states for three months (March- May), hence ignoring the remaining months hence 

                                                   
165 Supra note 152. 
166 Annexure I to Article II of the Treaty on Ganges 
167 Id. 
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making it difficult to predict the water received on each side during other  months in 

advance due   to lack of knowledge, as the quantum of water notably is dependent on the 

water level flow of Farakka. Next, interpreting the terms of the treaty, Art. XI makes an 

arrangement for India augmenting and releasing adequate quantum of water to the 

downstream riparian in good faith and goodwill in an event of expiration of thirty years. 

However, the said Art. lacks feasibility, primarily because in such an event India, being 

the upstream riparian would release water on its own sole discretion, hence meeting its 

own minimum needs  in  the first instance, therefore according a preference to the hydro-

hegemonic state, India in the said case. 

 

Another significant loophole in the said treaty is its failure to provide for a de facto 

effective dispute resolution mechanism.  The 1996 treaty provides a political means, and 

not a proper dispute resolution mechanism such as arbitration, for the settlement of any 

dispute pertaining to the execution of the treaty.168 Article VII of the said treaty stipulates 

the formation of a ‘Joint Committee’ or the ‘Indo- Bangladesh Joint Rivers Commission,’ 

for the settlement of the conflict. The said dispute can be subsequently referred to the 

respective governments in case of the persistence of the conflict.  Yet, this being the case 

the treaty provisions fail to specify the level of the government for such reference of the 

dispute and the time period for such dispute settlement. Unlike the 1977 Agreement,169 

which provided for an arbitration mechanism between the said member states, the new 

treaty fails to do so and hence impedes an effective resolution of disputes between the 

states. More importantly, though the water treaty articulates the formation of the JRC, as 

the only medium for handling transboundary water conflicts through the portal of Article 

VII, yet it fails to lay any authority to the River Commission for the implementation of 

the treaty.  As a consequence, the JRC is hence weakened. Further, what is interesting to 

note is the lack of any mechanism for consultation from other co-riparian states of the 

river basin in an effort to resolve the said water allocation and sharing crisis. 

 

Due to the above lacunas, the implementation of the water- sharing treaty stands 

                                                   
168 Salman M.A. Salman and Kishor Uprety, Hydro -Politics  in  South  Asia:  A  Comparative Analysis of 

the Mahakali and the Ganges Treaties, 39 Nat Resources 337 (1999) 
169 Supra note 152, Article 33. 
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significantly at a risk. Firstly, even though the water treaty is an arrangement to divide 

and the surface waters of the Ganges at the mutual border, the water allocation arrived at 

lacks value and does not consider the uses of the river between the two countries. As the 

Ganges- Brahmaputra Rivers are shared among India, Bangladesh and Nepal, the water 

sharing arrived at by the 1996 treaty does not take into account the needs of the 

uppermost riparian, Nepal, hence implying its failure to adopt an integrated approach to 

transboundary sharing of water resource in the river system. 

 

The major reason for the failure of the implementation is the lack of a long term solution 

for water scarcity faced by both states in the dry season. The proposal to allocate 35,000 

cusecs of water for a three month interval is a major defect in the treaty and lacks a 

practical view. Water scarcity due to Farakka is not a temporary cause of concern, but a 

permanent and a challenging one in both states. Allocation of water for a certain period 

does not purport to solve the said deep-rooted problem at the base level.  What this 

requires is a much more logical and a far-sighted approach that can eradicate water 

scarcity and maintain a sufficient water flow at the Farakka. Moreover, though the treaty 

manages to reach close to international principles, yet it fails at implementation level, 

despite having such international backing. This is premised on the fact that the treaty 

argues for allocation of 35,000 cusecs of water flow to Bangladesh, and further entitles it 

to an additional flow in an instance of water level decreasing below 50,000 cusecs at the 

Farakka. This additional extraction privilege is unavailable to India which clarifies the 

contention that an equitable utilization of rivers is not the same as the equitable allocation 

of water as provided in the international law. Another obstacle to the implementation is 

the lack of minimum infrastructure required.  Finally, the non binding nature of the 

decision of the disputes referred to the respective governments as raised speculations 

about the treaty. 

 

Hence, a more feasible and an integrated approach is needed to effectively implement the 

1996 water treaty and make it workable for both riparian states. 
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 IV.4.i. The Teesta Sharing 

  

Another issue that dominates the conflict between India and Bangladesh relates to the 

sharing of the Teesta River. Article  IX  of  the Ganges water treaty advocates for 

arrangements to be entered into between both states for sharing of waters of common 

rivers. One of such transboundary common rivers is the River Teesta which, being one of 

the tributaries of Brahmaputra originates from the Teesta glacier and flows through 

Sikkim, West Bengal and towards Bangladesh.170 Like River Ganges, the flow of the 

River Teesta is insufficient to accommodate the needs of both states during the lean 

season, thereby creating a conflict similar to that of the Ganges conflict. The dispute 

arose by the act of the Indian government in West Bengal constructing dams and barrages 

on the Teesta River in the year 1979171 for purposes of irrigation consequently leading to 

the opposition from the Bangladesh government due to the threat posed by the said 

construction to rice irrigation and thus, leading to the scarcity of water for irrigation . A 

series of bilateral dialogues among the diplomats of both states, led to the enactment of 

an ad-hoc agreement in 1983.172 

 

The treaty allocates the Teesta water in 39% and 36% to India and Bangladesh 

respectively, leaving the remaining 25% to be with Bangladesh so as to ensure an equal 

distribution of the said waters.173 However, the said allocation arrangement was disputed 

by both states, owing to the risk of water scarcity in both states. An attempt to resolve the 

said allocation was made by the creation and the setting up of the ‘Joint River Water 

Commission’174 which further took up the task of collection of hydrological data like the 

Indo- Bangladesh River Committee in case of Ganges water dispute. Based on the 

analysis of the dispute, the said Commission sought to suggest the increase in the water 

allocation share of Bangladesh, Bangladesh border being close to the construction of dam 

                                                   
170 Dr. Aruna R. Mittal, “Indo-Bangladesh Water Issues”, International Journal of Humanities and Social 
Sciences Research,Vol.2,Issue 11,2016 
171 Id. 
172 Agreement  between the Government of the Republic of India and the Government  of the People’s 

Republic of Bangladesh on the access and use of the Teesta River,1983 
173 Id. 
174 Id. 
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in West Bengal, which would allow equal water penetration, thereby mutually benefiting 

the two countries. A series of bilateral attempts witnessed the development of a Joint 

Technical Group175 with the purpose of assessment of the Teesta allocation during the 

lean period. Subsequently, the water allocation formula arrived was 42% for India and 

37% for Bangladesh with the remaining to be allotted to the Bangladesh. 

 

The major fallout of the treaty has been its implementation and failed efforts of 

consensus. The power-sharing agreement envisaged by the Indian Constitution allocates 

the subject of water to the state, hence implying the need for the state consensus on 

matters of water sharing, more importantly concerning a transboundary River, such as the 

Teesta or the Ganges. This gives authority to West Bengal to frustrate the said water 

sharing arrangement as bearing adverse implications on the State. The implementation of 

the Teesta deal faced opposition by the West Bengal Chief Minister resulting in the 

withdrawal of the treaty. Since then several attempts have been called for aiming at the 

joint resolution of the treaty. One such example was the 2011 negotiations, which 

included a proposal arguing for the equal 50% sharing of water by both sides, the 

proposal was rejected  by Mamta Banerjee, fearing that the said sharing would result in 

the drying  up of the northern West Bengal and cause a detriment to irrigation. Despite 

repeated attempts the treaty displayed a slow progress hence being non- successful in 

diffusing tensions between the two sides. The treaty has recently witnessed efforts being 

made by Prime Minister Mr. Narendra Modi in assuring and expressing confidence to the 

Bangladesh government for reaching a far-fetched solution to the Teesta conflict that 

holds tremendous importance for Bangladesh, particularly in the lean period where 

reduction of water flow leaves an adverse impact on irrigation. 

 

 

 

 

 

                                                   
175 Supra note 172. 
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 Iv.4.ii. The Tipaimukh Dam 

  

Apart from the contentious Ganges and the Teesta issue, the construction of the 

Tipaimukh Dam by India on the Barak River, for the purposes of hydro-electric power, 

resulting in the unilateral diversion of water leads another transboundary river water 

conflict. The said dam being located on the River Barak concerns the two riparian 

nations, contesting over the issue of construction of the said dam. 

 

The construction of the said dam is justified by India to control incessant floods and to 

generate electricity, as India in this case is an upper riparian country. While, on the other 

hand, the lower riparian, Bangladesh, claims this move of the Indian Government to be 

one planned diverting the dam waters for the purposes of irrigation, henceforth 

amounting to the ‘unilateral diversion of water.’ Also, the said construction interferes 

with seasonal activities, such as fisheries, irrigation and agriculture and more importantly 

disturbs the rhythmic flow of the water, thus adversely impacting Bangladesh as the said 

construction of the dam would dry the other rivers flowing through Bangladesh, resulting 

in choking of the entire area of Bangladesh. 

 

This issue has entered the sphere of bilateral negotiations under the JRC, and is currently 

under deliberations among the two nations. 

 

 IV.4.iii. The Indian River Linking Project 

  

Another contentious water sharing issue among the two riparian regions is India’s River 

Linking Project. The said project aims at channeling the waters of rivers and its diversion 

to the drought prone and arid regions. The project revolves around re-routing waters of 

the Himalayan Rivers, particularly the Ganges and the Teesta, which are shared by the 

two riparian States with the primary objective of diverting waters to the South Indian 

states. The said move hence faced opposition from Bangladesh, arguing to diversion of 

water. Moreover, the said move by India, considerably impacts agriculture and water 
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availability for the purposes of drinking and resulting in diminishing of water flow of the 

Ganges and Teesta and adversely having significant implications for the ecology. 

 

However, as both riparian nations continue to contest over the said water sharing, they 

significantly tend to ignore the regional and international implications ignored by the said 

river linking project. 

 

 

To conclude, water sharing allocation has been a crucial aspect in the history of Indo-

Bangladesh relations. It is estimated that in the coming years wars will be fought over 

water, thus, causing a detriment to the water security of states in the global scenario. The 

Ganges Treaty, drawing from customary principles tends to define the problem of water 

sharing between nations and attempts at arriving at a long term solution, yet heavily 

failing this attempt. This is because of the narrow nature of the treaty which tends to 

focus only on the dimension of sharing of available waters between the two states. 

Further, the deficiencies in both the Teesta and the Ganges water agreements will be 

discussed in the next chapter, hence highlighting the reforms and suggestions needed. 

 

The success of the treaty in the functional sense is dependent on the bilateral relationship 

of the two states in the future. That is to say, both states need to restore confidence with 

the purpose of rebuilding the requirements of the treaty. Nevertheless, both the Teesta 

and the Ganges treaty are an efficacious step for water sharing and allocation, thereby 

ensuring cooperative relations between the two states and marking footsteps for other 

states in the South-Asian region to follow, thus reiterating goodwill between both the 

states. 

 

 

 

 

 

 


