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CHAPTER VI 

LOCATING UNIFORM CIVIL CODE IN THE PERSONAL LAW 

DEBATE: AS A PANACEA FOR THE PROBLEM 

Many countries in the world have common laws that are in perfect harmony with freedom of 

religion and worship for people with different beliefs. A vast multi religious society like India 

needs a common civil code because the personal laws of different religions are always in 

conflict and it is good for the unity of the country and for the supremacy of the Constitution 

to replace the personal law. A civil code does not interfere with the traditions of any religion. 

In fact, the personal laws of few religions interfere with the country's civil laws.331 

The Uniform Civil Code332 directive has provided an occasion for a contest between legal 

pluralism and legal universalism in modern India. Legal pluralism recognised and legitimized 

the personal law of India’s religious communities. Legal pluralism emphasises the individual 

rights and liberties and refuses to recognise the group oriented identities based on religion or 

                                                           
331 Dinanath Raina, Uniform Civil Code and Gender Justice 1 (Reliance Publishing House, New Delhi 1996). 
332  The concept of Uniform Civil Code does not connote several meanings. Courts have understood it 

differently. Different benches of the same court have given it varying interpretations. Even among jurists there 

is no unanimity about its construction. According to some the uniform code directive is a misfit in the 

Constitution and according to some others it is only distant Constitutional dream. In fact, it carries no single 

meaning over historical time. Susanne Hoeber Rudolph and Lloyd I. Rudolph have identified five possible 

meanings for the uniform civil code: 

1.The British implicitly moved toward a uniform civil code without calling it so. At the cultural level, making 

the law more uniform, standardizing it, was an expression of rationalisation and modernization. Legal 

uniformity was in keeping with the formal organisations of the raj’s administrative state. It made the law more 

legible for bureaucrats who were strangers to India’s diversity and villages. And it was believed to facilitate 

control. These rationales were equally congenial to those charged with ruling the post-colonial state. 

1. For modernist, rationalist nationalists a uniform civil code seemed to promise national integration. It 

would do for twentieth century India what nineteenth century nationalism was thought to have done for 

European states, dissolve or erase differences. It would help bring into being a nation whose people 

shared an identity congruent with state boundaries. 

2. For civil rights activists, those speaking for the marginalised and powerless, women, children, cultural 

and ethnic minorities and lower classes, a uniform civil code signified the expansion of rights to 

categories of persons oppressed by patriarchal, gerontocratic, collective and oligarchic forms of social 

domination and control. 

3. For religious minorities, the uniform civil code signified an effort to erase the personal law of diverse 

communities. It posed a threat to their cultural identity, even to their cultural survival.  

4. For Hindu nationalists, a uniform civil code promised a legal means to eliminate cultural differences 

and the “special privileges” accorded to “pampered minorities”. It would also have rectified what they 

perceived as an injustice, the reform in the 1950s of Hindu personal law (the Hindu Code Bills) without 

reforming the Muslim personal law, making it possible in principle (but rarely in practice) for Muslim 

men to have four wives and to divorce at will. See, M.P.Raju, Uniform Civil Code, A Mirage 12 (Media 

House Delhi, 2003). 
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culture. However, the uniform code debate has brought to the fore several core issues of 

Constitutional importance.333 

The rationale of the Uniform Civil Code is to enact a uniform law concerning family with the 

intention of referring to different personal laws.334A combination of perverse communalism 

and perverted secularism made it possible for the law of the land to be overtaken by the 

precepts and practices of a specific religion. Successive governments, instead of adopting the 

same rational principle of applying a common civil code to the whole of India, have 

contributed to dissociate the Indian mind on the lines of religion. Appeasement and adhocism 

became durable instruments of state policy and governments and politicians were in the 

vanguard of the movement to banish fear and respect for law from our polity.335 

Surprisingly, most political parties, except for few, remain insensitive to the dangers posed by 

the deliberate subversion of civil laws on religious grounds. There is an urgent need to put an 

end to the tendencies that seek to institutionalize and legitimize practices allegedly sanctioned 

by religion, but which respond to individual whims that are contrary to law and justice.336 

 

6.1.Uniform Civil Code: Article 44 of the Constitution of India 

India is a land of diversity and people belonging to different faith and beliefs peacefully 

coexist amongst each other. Hindus, Muslims, Christians, Parsis etc., are governed by their 

own personal law which to a great extent is diverse from one another.337Perhaps due to these 

personal laws, religion has become the most distinctive aspect of cultural diversity.338 This 

division according to religion is despite Article 44 of the Constitution. When in 1949 Article 

44 was enacted, we already had uniform codes of laws covering almost every aspect of legal 

relationship excepting only those in which we were governed by the various personal laws. 

The laws of Contract, Transfer of Property, Sale of Goods, Partnership, Arbitration and 

Limitation, Crimes and Criminal Procedure, Evidence and Civil Procedure and a host of other 

                                                           
333Id. at 13. 
334The debate in the Constituent Assembly under draft Article 35 ( present Article 44) shows that the concept of 

"uniform civil code" was limited to a uniform family law for members of all communities living in the country. 

not for the sake of uniformity, but also to ensure social justice for the weaker strata of different communities in 

the areas of marriage, divorce, child custody, adoption and succession. See, Neema Qamar, Need of Uniform 

Civil Code- A Critical Study 3 (Laxmi Book Publication, 2015). 
335Supra at 2. 
336 Ibid. 
337 B.R.Sharma, “A Uniform Civil Code for India”21 CMLJ  21 (1985). 
338 Mary E. John, “Feminism in India and the West: Recasting a Relationship” 10 Cultural Dynamics 197, 201 

(1998). 



                                                                                     114 
 

statutory laws were uniform civil codes applying to all throughout the country. As Ambedkar 

observed during the debates in the Constituent Assembly 339  on the draft of Article 

35(subsequently enacted as Article 44), the only province which was not covered by any 

uniform civil code was marriage and succession and it was declared intent of those who 

promulgated Article 44 within the framework of the Constitution to bring about that change 

and to do what has been neglected for so long.340 

Though Ambedkar referred expressly only to marriage and succession as constituting the 

zone uncovered by any uniform civil code, it is obvious that he and the other honourable 

members who participated in the discussion meant not only marriage and succession but all 

those matters in respect of which we were and still are governed by our Personal Laws.341 

Article 44 has been placed in Part IV of the Constitution and is only a directive given to the 

state. However, this principle enshrined in the Constitution has two characteristics; in the first 

place they are not enforceable in any courts and therefore, if the state does not obey or 

implement it, its obedience or implementation cannot be guaranteed by judicial proceedings. 

Secondly, these principles have to be taken into consideration by the state at the time of 

enactment of legislations.342 

Article 44 is the only provision of the Constitution on the basis of which we can talk about 

the unification of family laws; therefore, there has been much controversy about the real 

meaning, message and the scope of the Article. Article 44 of the Constitution does not direct 

any law making body to enact a uniform civil code straight away. It only provides that the 

state shall make an effort towards enacting a uniform civil code. The cautiously selected 

wording of the Article is important. Every word of it needs deepest attention. There has been 

some controversy as to the real scope of the article and the following questions have been 

raised in relation to Article 44: 

a. Is endeavouring to secure something the same as directly enacting a law? 

b. What is the meaning and scope of a civil code? What is conveyed by the expression 

uniform? 

c. Are ‘uniform’ and ‘common’ interchangeable word? 

                                                           
339 Constituent Assembly Debate, Vol. VII,  550-551. 
340 A.M.Bhattacharjee, Matrimonial Laws and the Constitution 1 (Eastern Law House, Calcutta, 1996). 
341 Ibid. 
342 M.P. Singh (ed.), V.N.Shukla, Constitution of India, 298 (9th edn., 1994) 
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d. What is the meaning and scope of a civil code? What is conveyed by the expression 

uniform? 

e. Is the uniform civil code to be compulsorily applicable to all citizens of India? 

The above are the important question which needs proper consideration while interpreting 

Article 44.  There has been problem as to how to determine the meaning and scope of 

expression ‘civil code’ as used in Article 44 in the Constitution. The word ‘code’ is used in 

much different sense. It may be in single comprehensive statute e.g. Indian Penal Code. But it 

may also refer to a body of several statutes dealing with same subject. It is in this latter sense 

that we used the term Hindu Code by which we mean the four Hindu Law statutes enacted 

during 1955 and 56. Again it may be pointed that the term ‘uniform’ is not equal or similar to 

the term ‘common’. Therefore, a question arises that what are infact requirements of uniform 

in respects of a ‘civil code’ does the Constitution talk of a strict and rigid uniformity of 

family law. All the questions are indeed important in the interest of a smooth implementation 

of Article 44 of the Constitution.343 

The principle of Article 44 is basically related to the unification of civil laws. The state is 

expected to apply this principle while making laws relating to civil matters. Incase the state 

cannot apply this principle in unifying the laws the question remains whether the court can 

apply it. The Constitution of India, it appears have given utmost authority to the state as it is 

entirely up to the state’s whims to adopt a uniform civil code as and when they think the time 

is appropriate. 

It may be reiterated that the word ‘State’ in Part IV of the Constitution as per its definition 

contained in Article 12, includes government and legislature but does not include the 

judiciary. It may be pointed out that Article 44 cannot be read in its own context only, infact 

it may be interpreted in the light of the other provision of the Constitution. Therefore, the 

demands of Article 44 and modalities with implementation both are to be determined in the 

light of the provisions of Part III of the Constitution i.e., Fundamental Right. So for the 

relationship between the Directive Principle of the State Policy and the Fundamental Right is 

concerned there has been changing interpretations. In the beginning of the Constitution this 

                                                           
343Ibid. 
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problem came before the courts of India. The Apex Court took the view that Directive 

Principles cannot be given preference over the Fundamental Rights.344 

But this interpretation was diluted subsequently and the Supreme Court saw harmony 

between the Fundamental Right and the Directive Principle. 345 Later in C.B. Boarding 

&Lodging v. State of Mysore,346 the court held that it does not see any conflict on the whole 

between the provisions contained in Part III and Part IV and that ‘they are complementary 

and supplementary to each other’.347 Finally in Minerva Mills Ltd. v. Union of India,348 the 

court held that ‘harmony and balance between Fundamental Rights and Directive Principles 

is an essential feature or the basic structure of the Constitution’. In pursuance of this approach 

the court has been trying to draw a balance and harmony between the Fundamental Rights 

and the Directive Principles. In the light of the foregoing discussion it maybe said that as part 

of the Directive Principles Article 44 cannot be given preference over Fundamental Rights. In 

this connection one of the most important question is that how to implement Article 44 

without affecting the Fundamental Rights of the citizen. Article 44 desires that the 

government and the legislatures to make possible endeavours which may in the long run 

secure uniformity in the making and application of civil laws.349The demand that Parliament 

should straight away enact uniform civil code goes against the letter and spirit of Article 

44.350 

The bare reading of Article 44 makes it crystal clear that it is an imperative duty of the state 

to make efforts in this regard. This provision after thorough discussion got placed in Part IV 

i.e. Directive Principles of State Policy thus, obligates the state to enact an appropriate 

legislation on the said matter. In this regard the words ‘endeavour’ and ‘secure’ are of utmost 

importance. These two words indicate that State can apply the liberal approach as well as can 

adopt intermediatory arrangement for securing a uniform civil code for the citizens of India. 

The word ‘State’ used in Article 44 is of wide amplitude and has a close reference to Article 

                                                           
344In State of Madras v. Champakam Doriarajan AIR 1951, SC 226, the Learned Court held that the Directive 

Principles of the State Policy have to conform to and run as subsidiary to the chapter of Fundamental Rights 

because the latter is enforceable in the court while the former is not. 
345 See, Mohd. Hanif Qurasi v. State of Bihar AIR 1958 SC 739, Kerala Education Bill, Re AIR 1958 SC 956. 
346 AIR 1970 SC 2040. 
347Ibid. 
348 AIR 1980 SC 1784 at 1806. 
349 Note: Professor Tahir Mahmood is of the opinion that legislative enactment of an all India Uniform Civil 

Code straight way is not envisaged by the Constitution even at the Central or Union level. See, Tahir Mahmood, 

UCC: Fictions & Facts (1995). 
350 Note: Professor Tahir Mahmood had suggested that the fact is that, as per extremely clear words of Article 

44, uniformity in civil laws is not to be achieved by one stroke of parliamentary legislation-its gradual evolution 

is to be secured by the State through proper and prolonged endeavours. Mahmood, Supra at 133. 



                                                                                     117 
 

12 of the Constitution of India.351Thus, all the authorities functioning within the territory of 

India are under an obligation to make efforts towards one civil code.352 

The Constitutional scheme regarding division of power between the Centre and the State 

further provides justification in this regard. Entry 5353 of the List III of the Schedule VIII of 

the Constitution authorises the Parliament and the State Legislature towards enacting a 

uniform civil code. Taking into consideration Article 12, Article 44 and List III, Entry 5 it 

becomes clear that each and every functionary must work towards securing a common code 

for the whole of the country.354 

A common civil code will remove all the inequalities and discrimination and may help in 

maintaining a rule of law in the Indian society.  Thus, we cannot read this provision in 

isolation with other provisions of the Constitution which provides for equality before law and 

equal protection of law. It gets added importance even from the Preamble of the Constitution 

which clearly provides for justice, political, economic and social. The idea of justice as 

envisaged in the Preamble i.e. social justice we can achieve only when we have a one law for 

all the citizens. For this purpose our government and authorities have to rise above their own 

consideration (political and temporary gains) to give practical shape to this Constitutional 

provision. Thus, the idea behind incorporating this provision in the Constitution is to convert 

heterogeneous society into homogenous one.  

The truth that remains even today is that in the pre independence era India was divided on 

religion and caste lines. This type of division which we may call heterogeneous society 

remained prevalent till we attained independence for our motherland. But the wise founding 

father of our Constitution endeavoured in their true spirit to generate an environment of 

homogeneity by putting earnest efforts to incorporate Article 44 in our National Charter. 

Thus, when India became independent and the Constituent Assembly was elected and 

authorised to prepare a Constitution for a country, the Nationalist members of the Assembly 

despite strong opposition from some members adopted this provision. The reason which 

                                                           
351Article 12 makes it clear that the State includes, ‘Government and Parliament of India, Government and State 

Legislature of each states and all local or other authorities functioning within the territory of India or under the 

control of the government of India. 
352 Note: Part IV of the Constitution places positive duty on the State to make such laws and policies which may 

help towards achieving the objectives laid down in this part. 
353 Entry 5: Marriage and divorce; infants and minors; adoption; wills; intestacy; and succession; joint family 

and partition; all matters in respect of which in judicial proceedings were immediately before the 

commencement of this Constitution subject to their personal law. 
354 Note: It is not the sole duty of the legislature to enact a uniform civil code but the imperative duty of each 

and every part of the governance to work towards achieving a civil code for every citizens of the country.  
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compelled the majority members to pass through this provision in the Assembly was to save 

this newly born democracy from disintegration.  

Thus, the true spirit of this provision is to establish a homogenous society355in consonance 

with other provision of the Constitution. The idea of homogenous society can be achieved 

only by enacting a uniform civil code. Such type of arrangement is beneficial not only to the 

unity of nation but also to each and every section and community residing within the territory 

of India. In this way this provision is binding on the whole country and there is no 

justification to adopt different attitude to achieve this noble goal as envisaged by the 

Constitutional makers.  

6.2. Uniform Civil Code: Reasons given for its necessity 

  a. Constituent Assembly Debate& Uniform Civil Code  

As stated in the previous chapter, in the Constituent Assembly when the matter concerning 

‘personal laws’ came up for discussion the members of the House remained divided on the 

issue. The debate on personal laws in turn led to heated discussion on whether or not uniform 

civil code should be adopted. The idea of Uniform Civil Code was supported by the Hindu 

members while there was a strong opposition from the Muslim members.  Uniform Civil 

Code was mooted in the Constituent Assembly under Article 35 (Article 44 of the present 

Constitution) of the original draft.  Although uniform civil code was placed under the 

Directive Principles of State Policy, an objection was raised to this article by several Muslim 

members of the Constituent Assembly. Shri Mohamad Ismail Sahib had asserted that, it is the 

fundamental right of any group or community to follow their personal laws and this provision 

should be made justiciable.356 

Shri Ismail Sahib had stated further that personal laws are part of religion and culture and 

there should be no obstruction in enjoyment of this right by the people.357Further to support 

                                                           
355 Note: By homogenous society, it means a society which is not divided on religion and caste lines. 
356Shri Mohamad Ismail Sahib had asserted that, “The right of a group or a community of people to follow and 

adhere to its own personal law is among the fundamental rights and this provision should really be made 

amongst the statutory and justiciable fundamental rights.”See, Constituent Assembly Debate, Vol. VII, 

November 1948. 
357Shri Ismail Sahib had stated that, personal laws is part of religion and culture, thus, intrusion of those people 

who are following such laws and anything done to affect their personal law will be equivalent to interfering with 

the way of life of those people who have been practicing these laws since many generation. He expounded that 

India emerging as a secular state, thus it should not do anything that obstructs the religious and cultural ethos of 

the people. Ibid. 
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his arguments he had taken examples of few European countries, where they had granted 

rights to the minorities in their respective country.358 

To enrich his arguments, he named similar protective clauses of other European Constitutions 

which dealt with the minorities. However, he pointed out that such clauses were narrow in 

scope as they dealt with any group, section or community of the people and not confined to 

minorities only. Shri Mohamad Ismail Sahib had proposed an amendment in order to secure 

the rights of the people in respect of their existing personal laws.359 

By following their own personal laws, he said that the people of different caste and 

communities would not be in conflict with each other. He further submitted that for creating 

and augmenting the harmony in the land it is not necessary to compel people to give up their 

personal law. The argument of Mohammad Ismail Sahib was objected by Suresh Chandra 

Majumdar, another member of the Constituent Assembly, who contended that the proposed 

amendment was in direct negation of Article 35. 

Another Muslim member Shri Naziruddin Ahmed had pointed out that, Uniform Civil Code 

would create inconvenience not only to Muslims but to all religious communities who had 

religion oriented laws. According to him Uniform Civil Code was against the freedom of 

religion and culture and that the state may infringe these freedoms by enacting a uniform law. 

He further asserted that, neither the Muslims nor the British did anything with regard to 

religion and personal laws during their tenure in India. 360 Shri Naziruddin Ahmed had 

submitted that the situation is not ripe for introducing a uniform civil code at this point of 

time.  Shri Mahboob Ali Baig Sahib Bahadur argued that the personal laws were deeply 

interwoven with religion and that the secular state in India should permit its citizens to 

practice their own religion, observe their own life and their personal laws.361 

                                                           
358Shri Ismail Sahib inorder to strengthen his argument, he cited the examples of European countries like 

Yugoslavia, the Kingdom of Serbs, Croats and Slovenes which were obliged under treaty obligations to 

guarantee the rights of the minorities. The clause regarding rights of Mussalmans reads as follows:  

"The Serbs, Croats and Slovene States agree to grant to Mussalmans in the matter of family law and personal 

status, provisions suitable for regulating these matters in accordance with Mussalman usage." See, Mohd. 

Shabbir, "Muslim Personal Law, Uniform Civil Code, Judicial Activism: A Critique" 47 XII ALJ 47 (1997). 
359 The amendment proposed by Shri Ismail Sahib read as:"Any group, section or community of the people shall 

not be obliged to give up its personal law incase it has such a law." 
360Shri Naziruddin Ahmed had in the Constituent Assembly said that,“What the British in 175 years failed to do 

or were afraid to do. What the Muslims in the course of 500 years refrained from doing, we should not give 

power to the state to do at all once, I submit Sir, that we should proceed not in haste but with caution, with 

experience, with statesmanship and with sympathy." 
361C.A.D, Id. at 544. 
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Shri Hussain Imam remarked, “India is too big a country with a large population so 

diversified that it is almost impossible to stamp them with one kind of anything.”362 

Taking into account the opinions expressed by the Muslim members on the subject of 

Uniform Civil Code the members of the House had differing views on the same. As stated 

above members like Naziruddin Ahmed and Hussain Imam were of the view that uniform 

civil code can be adopted in near future however, other members did not at all approve of 

adoption of uniform civil code. There were many other members of the Constituent Assembly 

who did not agree with the arguments given by the Muslim members. Shri K.M. Munshi 

expressed his views as follows; the argument that is put forward against uniform civil code is 

that in the first place it is against the rights conferred by way of Article 19 and the second 

argument is that it will be unfair towards the marginal population. In support of Article 35 

Shri Munshi asserted that, it should be remembered that if this clause was not added, it did 

not mean that Parliament would no longer have the right to adopt a civil code. The matter is 

deferred till the time the Parliament thinks that the time has come to enact a uniform civil 

code.363 

On the second argument that it is tyrannous to the minority, Shri K.M. Munshi expressed his 

views that not in any Muslim country a civil code has not been enacted for reasons that the 

personal laws of the minority has been acknowledged as sacred. He took the instances of 

countries like Turkey and Egypt to support his argument.364 

Shri Alladi Krishnaswam yAyyar was convinced with the views expressed by K.M. Munshi 

on adoption of a Uniform Civil Code. Shri Ayyar expressed his views as follows:365 

“A modern state cannot accept the proposition that religious freedom covered personal law. 

Our ancestors did not think of united nation to be welded together into a democratic whole; 

                                                           
362Shri Hussain Imam further argued and appealed that, "The apprehension felt by the members of minority 

community is very real. Secular state does not mean that it is anti-religious but non-religious and as such there is 

a word of difference between irreligious and non-religious. I, therefore, suggest that it would be a good policy 

for the member of the Drafting Committee to come forward to such safeguards in this proviso as will meet the 

apprehension genuinely felt and which people are feeling and I have every hope that ingenuity of Dr. Ambedkar 

will be able to find a solution to this."Id. at 546. 
363Shri Munshi had asserted that“...it must be remembered that if this clause is not put in it does not mean that 

the Parliament in future would have no right to enact a civil code. The only restriction to such a right would be 

Article 19 and I have already pointed out that Article 19, accepted by the House unanimously permits legislation 

covering secular activities. The whole object of this article is that as and when the Parliament thinks proper or 

rather when the majority in the Parliament thinks proper an attempt may be made to unify the personal law of 

the country.” 
364Shri Munshi had said that, “A further argument has been advanced that the enactment of a civil code would be 

tyrannical to the minorities. Is it tyrannical? Nowhere in advanced Muslim countries has the personal law of 

each minority been recognised as so sacrosanct as to prevent the enactment of a Civil Code. Take for instance, 

Turkey or Egypt. No minority in these countries is permitted to have such right....” 
365Id. at 549. 
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but we are deporting from the past. We want the whole of the nation to be welded and unified 

together as a single nation. We must end a series of competing communities in the country 

and seek factors which will help the welding together of the country.” 

Dr. B.R Ambedkar had expressed that he was surprised at the statement made by Mr. Hussain 

Imam, who had said that keeping into consideration the vast population of India, having a 

uniform civil code to govern all may not be possible. To this Ambedkar had said that, besides 

marriage and succession we have a uniform laws on all other spheres such as; crimes, transfer 

of property etc; that have been in force in the entire country. Thus, the primary goal of Article 

35 is to achieve uniformity of laws covering every aspect of a human life.366 

Ambedkar added that it was not true that the Muslim Law was permanent and uniform 

throughout India upto 1935. The North West Frontier Province was not administered by the 

Shariat Law. Up to 1937, the Muslims in this province in matters concerning succession were 

not administered by the Shariat rather they followed Hindu laws of succession. Northern 

Malabar, the Marumakkathayam, a matriarchal law were applicable to the Hindus and 

Muslims. Dr. Ambedkar summed up his argument as follows: 

Muslim law was not a permanent law and it was not applicable to some parts and it has 

been made applicable since past decade. He further said that if necessary certain parts of the 

Hindu law that are considered appropriate can be incorporated into the new civil code 

proposed under Article 35. Thus, the Muslims cannot argue that their sentiments were not 

taken into consideration by the framers who advocated for a uniform civil code.367 

Ambedkar wanted to give an assurance to the Muslims and had stated that, Article 35 do not 

say that the state will right away apply this code to every citizens. He said that as and when 

the Parliament in the near future thinks that the people and the situation are apt then 

                                                           
366Dr. Ambedkar had said, ‘we have in this country a uniform code of laws covering almost every aspect of 

human relationship. We have a uniform and complete Criminal Code operating throughout country, which is 

contained in the Penal Code and the Criminal Procedure Code. We have the Law of Transfer of Property, which 

deals with property relations and which is operative throughout the country. Then there are the Negotiable 

Instruments Acts; and I can cite innumerable enactments which would prove that this country has practically a 

Civil Code, uniform in its content and applicable to the whole of the country. The only province the Civil Law 

has not been able to invade so far is Marriage and Succession. It is this little corner which we have not been able 

to invade so far and it is the intention of those who desire to have Article 35 as part of the Constitution to bring 

about that change...”Id. at 550. 
367Dr. Ambedkar’s argument: “It is therefore no use making a categorical statement that the Muslim law has 

been an immutable law which they have been following from ancient times. That law as such was not applicable 

in certain parts and it has been made applicable ten years ago. Therefore if it was found necessary that for the 

purpose of evolving a single civil code applicable to all citizens irrespective of their religion, certain portions of 

the Hindu Law, not because they were contained in Hindu Law but because they were found to be the most 

suitable, were incorporated into the new civil code projected by Article 35, I am quite certain that it would not 

be open to any Muslim to say that the framers of the civil code had done great violence to the sentiments of the 

Muslim community.”  
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accordingly a uniform civil code can be adopted. Until then the code can be applied merely 

on a voluntary basis. This approach was also undertaken in case of application of the Shariat 

Act of 1937, to territories besides the Province of the Northwest Frontier. Parliament would 

be perfectly capable of introducing such a provision. The result of long debate on Article 35 

was that the proposed article was carried out without any amendment and was renumbered as 

Article 44 of the Constitution.  

6.3. Intent of Judiciary  

The responses of the judiciary to the uniform civil code directive have not been uniform at 

all. The views expressed by the Supreme Court were inconsistent to the extent of being self-

contradictory and conflicting. Apart from being unwarranted, some of the opinion stands poll 

apart. Let us first glance through those cases where some judges of the Supreme Court 

thought it fit to comment on the Uniform Code directive directly or indirectly especially in 

the context of codification or reform of personal laws.368 

The history of judicial behaviour tells that in initial stage it adopted a literal interpretation 

with regard to constitutionality of personal laws as well as implementation of the Uniform 

Civil Code. One of the earlier case in which the question relating to personal laws was 

involved was the case of State of Bombay v. Narasu Appa Mali.369 The learned judge with 

regard to Uniform Civil Code had stated the significance of Article 44370 This provision 

recognizes the continuation of personal laws of different communities till the time the state 

does not enact a uniform civil code. The provisions of personal laws are mixed and based on 

religious and cultural considerations. Having said that, one can conclude that enactment of a 

uniform civil code still remains a distant dream. The reality is that there exist many personal 

laws which have been in practice since many centuries and to do away with it completely is 

practically not feasible. Keeping into consideration all these factors the Constitution makers 

deliberately did not interfere in the personal law matters.371 

                                                           
368M.P. Raju, Uniform Civil Code: A Mirage? 73 ( Media House Delhi, 2003). 
369State of Bombay v. Narasu Appa Mali, AIR 1952 Bom. 84. 
370Id. at 91-92. 
371The learned judge had stated:“Article 44 of the Constitution is in my opinion very important. This Article 

says that the state shall endeavour to secure for the citizens a Uniform Civil Code throughout the territory of 

India. In other words, this article by necessary implication recognises the existence of different codes applicable 

to the Hindus and Mohammedans in matters of personal law and permits their continuance unless the state 

succeeds in its endeavour to secure for all the citizens a Uniform Civil Code. The personal laws prevailing in the 

country owe their origin to scriptural texts. In several aspects their provisions are mixed up with and based on 

considerations of religion and culture, so that the task of evolving a Uniform Civil Code applicable to different 
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As discussed in detail in the preceding chapter that the learned Court had declined to accept 

the argument that the impugned legislation was applicable to Hindus and not to all the 

communities. In this case the reasons were explained by Justice Chagla who had observed 

that, to bring in social reform there has to be an acceptance by every community. Willingness 

of one community will not suffice. Also Article 14 does not provide that any enactment in 

which the State may participate must necessarily be of a universal nature. The state can 

correctly decide to initiate social reform in stages and steps can be territorial or community 

based.372The other case in which the court declined to enforce the directive of Article 44 

under the pretext of enforcing the Fundamental Right was Gurdial Kaur v. Mangal Singh373. 

In this case the court refused to read the personal laws with Article 15 of the Constitution.374 

These are the cases in which the courts declined to strike down the various personal laws 

being violative to Fundamental Rights. But the Bombay High Court took a positive stand 

with regard to the spirit of the Uniform Civil Code in the sense that it upheld a progressive 

social legislation applicable to the Hindus. Now a contrast colour may form in which the 

courts have contributed in a different approach. In these cases the courts have upheld the 

applicability of all those laws which are secular in nature. In Shahulameedu v. Subaida 

Beevi,375 while interpreting the provisions relating to maintenance contained in Section 488 

of the Criminal Procedure Code the Kerala High Court extended its benefit to the wife of a 

bigamous Muslim staying away after the second marriage of her husband. In this case Justice 

Krishna Iyer provided the benefits of a secular law to Muslim women and said:376 

“The Indian Constitution directs that the state should endeavour to have a Uniform Civil 

Code applicable to the entire Indian community, and indeed, when motivated by a high public 

policy, Section 488 of the Criminal Procedure Code has made such a law, it would be 

                                                                                                                                                                                     
communities of this country is not very easy. The framers of the Constitution were fully conscious of these 

difficulties and so they deliberately refrained from interfering with the provisions of the personal laws at this 

stage but laid down a Directive Principle that the endeavour must hereafter be to secure a Uniform Civil Code 

throughout the territory of India.” Id. at 91-92. 
372“One community might be prepared to accept social reform, another may not yet be prepared for it; and 

Article 14 does not lay down that any legislation that the state may embark upon must necessarily be of an all-

embracing character. The state may rightly decide to bring about social reform by stages and the stages may be 

territorial or they may be community wise.” Id. at 87. 
373 AIR 1968 P.&H 396. 
374The Court explained: “If the argument of discrimination based on caste or race could be valid, it would be 

impossible to have different personal laws in this country and the courts will have to go to the length of holding 

that only one uniform code of laws relating to all matters covering all castes, creeds or communities can be 

constitutional. To suggest such an argument is to reject it.” See, Ibid at 398. 
375 1970 KLT 4. 
376Id. at 9. 
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improper for an Indian court to exclude any section of the community born and bred up on 

Indian earth from the benefits of that law.” 

a. Shah Bano’s Case 

After the incorporation of the uniform civil code directive in the Constitution as Article 44, 

there have been a number of instances where the Supreme Court has dealt with this provision 

directly or indirectly. However, it was in the famous Shah Bano’s case377 that the Supreme 

Court has responded to this Constitutional provision in a major way for the first time. Shah 

Bano’s decision had even created history to the effect that the Parliament had to intervene 

and legislate a law allegedly to negate the impact of the verdict. 

A Constitution Bench of five judges through Chief Justice Y.V. Chandrachud, had declared 

in the first sentence of the judgement, “This appeal does not involve any question of 

constitutional importance but that is not to say that it does not involve any question of 

importance.” However, ultimately the court touched upon the constitutional issue of uniform 

civil code under Article 44 of the Constitution. At the end of the verdict, the Supreme Court 

made some observations on the Uniform Civil Code and to reform the Muslim Personal Law, 

and said that it a matter of regret that Article 44 has not seen the light of the day and the 

government has also not made any sincere efforts towards implementation of the same. The 

court had passed the issue in to the tables of the legislature for the implementation of the 

uniform civil code. The court also had remarked that there has to be willingness towards 

enacting a civil code. The court had remarked that the Muslim community can show the way 

by bringing in reforms in their personal laws. Else the constitution will have no meaning.378 

                                                           
377Mohd. Ahmed Khan v. Shah Bano Begum & Ors. 1985 AIR 945. 
378 The learned judge had held that, “It is also a matter of regret that Article 44 of our Constitution has remained 

a dead letter. It provides that the state shall endeavour to secure for the citizens a uniform civil code throughout 

the territory of India’. There is no evidence of any official activity for framing a common civil code for the 

country. A belief seems to have gained ground that it is for the Muslim community to take a lead in the matter of 

reforms of their personal law. A common civil code will help the cause of national integration by removing 

disparate loyalties to laws which have conflicting ideologies. No community is likely to bell the cat by making 

gratuitous concessions on this issue it is the state which is charged with the duty of securing a uniform civil code 

for the citizens of the country and unquestionably, it has the legislative competence to do so. A counsel in the 

case whispered, somewhat audibly, that legislative competence is one thing, the political courage to use that 

competence is quite another. We understand the difficulties involved in bringing persons of different faiths and 

persuasions on a common platform. But a beginning has to be made if the Constitution is to have any meaning. 

Inevitably, the role of reformer has to be assumed by the courts because; it is beyond the endurance of sensitive 

minds to allow injustice to be suffered when it is so palpable. But piecemeal attempts of courts to bridge the gap 

between the personal laws cannot take the place of a common civil code. Justice to all is a far more satisfactory 

way of dispensing justice than justice from case to case.” 
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The Shah Bano judgement received maximum criticism. On the one hand the judgement was 

lauded by the progressive and secular sections of the population and on the other hand the 

fundamentalist section of the Muslim community openly opposed the judgement. The 

judgement was interpreted as putting Islam in danger. It was seen as an interference with the 

Shariat law. It was alleged that the judgement would help to impose a uniform civil code over 

the Muslim community. The critics of the judgement argued that maintenance after divorce 

was forbidden by Quran. The Muslim law was immutable and though marriage under it was a 

contract it was a ‘sacred contract’ and therefore, unchangeable. The whole concept of 

uniform civil code was once again challenged and a legislation to undo the effects of the 

judgement was demanded.379 

The post Shah Bano developments show that initially the government was in the favour of the 

judgement but in view of the strong protests followed by mammoth processions and rallies of 

the Muslims, it changed its stand. In order to appease the Muslim community who were 

unhappy with the ruling, the then Prime Minister, Shri Rajiv Gandhi’s government enacted 

the Muslim Women (Protection of Right on Divorce) Act, 1986. 

b. Shah Bano’s Case- Aftermath 

All that the Supreme Court has decided in Shah Bano Begum,380 is that its earlier decisions in 

Bai Tahira 381  and Fazlunbi 382 , holding that notwithstanding any divorce obtained by or 

against her, a Muslim wife, like any other Indian wife, was entitled to invoke the general law 

provisions relating to maintenance under Chapter IX of the Code of Criminal Procedure, were 

correctly decided and that payment of dower of Mahr payable to a Muslim wife, not being an 

amount payable “on divorce” within the meaning of Section 127(3) of the Code, shall not 

affect any order for maintenance under Section 125. But the expression of regret by the 

Supreme Court at the absence “of any official activity” towards framing a uniform civil code 

as directed by Article 44 during all these years, could not generate some militant official 

activity, though on the reverse gear, so much so that Muslim divorced women have virtually 

been excluded from the operation of the uniform general law as contained in Chapter IX of 

the Code of Criminal Procedure by the Muslim Women (Protection of Rights on Divorce) 

Act of 1986, unless in a given case, both the woman and her former husband agree in writing 

                                                           
379Vasudha Dhagamwar, Towards the Uniform Civil Code 48 (N.M.Tripathi, Bombay, 1989). 
380 AIR 1985 SC 945. 
381 AIR 1979 SC 362. 
382 AIR 1980 SC 1730. 
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before the Magistrate to be governed by the relevant provisions of the Code. The Act, far 

from taking any step towards the “immediate and compulsive need for a uniform civil code”, 

has really jettisoned the little amount of uniformity in law that we had under Chapter IX of 

the Code and the gloss put thereon by the Supreme Court in Shah Bano’s case. 

c. Jordan Diengdeh Case 

Immediately after the Shah Bano’s decision the Supreme Court referred again to Article 44 

directive in a matter related to Christian personal law on marriage and divorce in the case of 

Jordan Diengdeh v. S.S. Chopra383.  The facts of this case exposed totally unsatisfactory state 

of affairs which arose due to lack of a uniform civil code. 

The petitioner filed a petition for declaration of nullity of marriage or judicial separation in 

the year 1980 under the Indian Divorce Act, 1869.384 The request for declaring the marriage 

as null and void was rejected by the High Court, but a decree for judicial separation was 

granted, on the ground of cruelty. Against the judgement of the High Court the wife filed a 

special leave petition to declare the marriage as null and void on the ground of impotency of 

the husband. 

The Supreme Court found that the marriage had broken down irretrievably, but, the couple 

had no way out as the grounds for divorce by mutual consent and irretrievable break down of 

marriage were not grounds for divorce under the Indian Divorce Act, 1869. It may be noted 

that the Act, 1896 applies only to cases where the parties profess the Christian religion. In 

this case Supreme Court analysed the provision of the said Act and compared it with other 

enactment and laws which provide for decree of nullity of marriages, divorce, judicial 

separation. The judgement was delivered by Justice O. Chinnappa Reddy on 10th May, 1985. 

The necessity of having a Uniform Civil Code was mentioned in this case.385 

                                                           
383 1985 AIR 935: 1985 SCR Supl. (1) 704.  
384 The petitioner-wife was a Khasi tribe of Meghalaya, born and raised as a Christian. The husband was a Sikh. 

They got married in 1975 under the Indian Christian Marriage Act, 1872. Ibid. 
385It was held, “It is thus seen that the law relating to judicial separation, divorce and nullity of marriage is far, 

from uniform, surely the time has now come for a complete reform of the law of marriage and make a uniform 

law applicable to all people irrespective of religion or caste. It appears to be necessary to introduce irretrievable 

breakdown of marriage and mutual consent as grounds of divorce in all cases. The case before us is an 

illustration- a case where the parties are bound together by a marital tie which is better untied. There is no point 

or purpose to be served by the continuance of a marriage which has so completely and signally broken down. 

We suggest that the time has come for the intervention of the legislature in these matters to provide for a 

uniform code of marriage and divorce and provide by law for a way out of the unhappy situations in which 

couples like the present have found themselves. Ibid. 
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Justice O. Chinnappa Reddy for himself and Justice Mishra, R.B. reiterated the importance of 

legislating a uniform civil code. 

“It was just the other day that the Constitution Bench of this court had to emphasise the 

urgency of infusing life into Article 44 of the Constitution. The present case is yet another 

which focuses attention on the immediate and compulsive need for a uniform civil code. The 

totally satisfactory state of affairs consequent on the lack of a uniform civil code is exposed 

by the facts of the present case. Before mentioning the facts of the case, we must as well refer 

to the observations of Chandrachud, C.J in the recent case decided by the Constitution Bench 

(Mohd. Ahmed Khan v. Shah Bano Begum and Ors.). Then it quotes the observations made in 

Shah Bano case as quoted above.  

In this case the Apex Court had passed on the matter into the tables of the law makers and 

had in its order directed that the order be send to them for necessary action 

d. Sarla Mudgal Case 

In the decision of the Supreme Court in Sarla Mudgal v. Union of India,386 a two-judge 

Bench has issued a direction, though couched in the frame of request, to the state to take steps 

to secure a Uniform Civil Code relating to our matrimonial or family laws, and the decision 

has been hailed as a landmark in our legal and constitutional history and is expected to 

provide for a turning point in our religion-oriented Personal Laws.387 

The facts of the case were as follows. The petitioner is the president of a social organisation 

registered under the Societies Registration Act. She filed the writ petition praying the 

Supreme Court to order the Central Government to bring a uniform civil code under Article 

44 of the Constitution. Along with it, there were three other petitions filed by three Hindu 

wives. The three petitions filed by the Hindu wives were similar in nature. The husband had 

left them to their mercy and converted themselves into Islam and married Muslim women. 

The questions for consideration before the Supreme Court were: 

(i). Whether a Hindu husband, married according to Hindu law, who embraces Islam, can  

      solemnise a second marriage? 

(ii). Whether such a marriage without the first marriage being dissolved, would it be valid  

                                                           
386 (1995) 3 SCC 635: JT 1995 (4) SC 331. 
387Supra note 2 at 6. 
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       marriage if the first wife continues to be a Hindu? 

(iii). Whether the apostate husband would be guilty of the offence under Section 494 of  

         Indian Penal Code? 

The judgement was delivered by a Division Bench comprising Justice Kuldip Singh 

and Justice R.M. Sahai. Both the judges delivered separate but concurring opinions.  

Answering the questions, the court held that a marriage celebrated under a particular personal 

law cannot be terminated if one of the parties embraces another religion. The court held that 

where a Hindu husband converts his religion into Islam and marries another woman 

belonging to Islam, his first marriage could not be dissolved by mere conversion. Such Hindu 

husband is liable to be punished under Section 494 of Indian Penal Code. Also such Hindu 

husband is liable to maintain his Hindu wife and children under Section 125 Criminal 

Procedure Code even though he becomes Muslim. The second marriage, i.e. marriage 

between a Hindu husband and a Muslim girl, is a void marriage. In the light of the facts of 

this case the Supreme Court once again quoted with approval the Shah Bano 388  and 

Diengdeh389 judgements and emphasised the need to have a Uniform Civil Code. In the end 

the Supreme Court stressed the government of India through Prime Minister to have fresh 

look at Article 44 in matters of marriage, inheritance, succession, etc. 

In concurring judgement, Justice Sahai made few valuable suggestions for achieving the 

Uniform Civil Code in India. He also criticised the misuse of polygamy by Muslims as well 

as non-Muslim. In this connection he suggested the government may also consider feasibility 

of appointing a committee to enact a Conversion of Religion Act, with immediate effect, to 

check the abuse of religion by any person. The law may provide that every citizen who 

changes his religion cannot marry another wife unless he divorces his first wife. The 

provision should be made applicable to every person whether he is a Hindu or a Muslim or a 

Christian or a Sikh or a Jain or a Buddhist and provision may also be made for maintenance 

and succession etc. to avoid clash of interest after death. This would go a long way to solve 

the problem and pave the way for uniform civil code. 

On the point of uniform civil code, Justice Kuldip Singh had referred two earlier above-

mentioned decisions of this court in cases- Mohd. Ahmed Khan v. Shah Bano Begum390 and 

                                                           
388 AIR 1985 SC 945. 
389 AIR 1985 SC 935. 
390 AIR 1985 SC 945. 
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Jorden Diengdeh v. S.S. Chopra391 and after tracing political history of India concluded that 

the government till date had been wholly remiss in its duty of implementing the constitutional 

mandate under Article 44 of the Constitution of India. He requested the government of India 

through the Prime Minister of the country to have a fresh look at Article 44 and endeavour to 

secure uniform civil code. He further issued the direction to the government of India through 

Secretary, Ministry of Law and Justice to file an affidavit in this court in August, 1996 to 

furnish details on the steps the government have taken so far for making Article 44 a reality. 

Justice R.M. Sahai while delivering concurring judgement agreed in principle with Justice 

Kuldip Singh on point of desirability of a uniform civil code. He pointed out the desirability 

of a uniform civil code. He pointed out that pattern of debate even today is the same as was 

voiced forcefully by the member of minority community in the Constituent Assembly. The 

argument of one party in the case was that non-implementation of the provisions contained in 

Article 44 amounts to grave failure of Indian democracy, whereas other side claimed that the 

code may cause dissatisfaction and disintegration. He emphasised that government may 

consider feasibility of appointing a committee to enact Conversion of Religion Act 

immediately to check the abuse of religion by any person. The Act should provide that every 

citizen who changes his religion cannot marry another wife unless he divorces his first wife. 

The observations and the direction of the Mudgal case have been criticised on following 

counts throughout the country: 

1. It has been said that the direction of the court was made without the jurisdiction and 

that the question of implementation of the uniform civil code was not before the court. 

2. The question what law should be made or not is a business of the legislature and the 

judiciary should not have any say over such matter. In other words, the Parliament is 

not accountable to the Supreme Court if it does not undertake any legislation to 

implement Article 44. 

3. The Court’s observation regarding the uniform civil code constitutes an obiter 

because the question of implementation of uniform civil code was not a legal issue. 

Therefore, an obiter of the court has no binding effect. 

It is submitted that criticism of the outcome of Mudgal case are not fair. In the judgement the 

court did not wish to direct the government to implement Article 44. Infact the court only 

wanted to draw the attention of the government towards their duty to implement Article 44. It 
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is true that the observation of the Court was obiter but it is not fair to say that the Court had 

no locus to express its opinion on an issue closely related to the real legal question. As 

pointed out earlier the judiciary in a broader sense is state and therefore, it is duty of the 

judiciary to make effort to achieve uniform civil code in India. It is also true that under 

Article 44 the State has been asked only to endeavour to secure a uniform civil code but the 

critics of the Court missed the spirit of the direction of the Court. In this connection 

supporting the Courts view point, Prof. D.D. Basu has rightly stated:392 

“It is true that the function of legislation is that of the legislature and not of the Courts. But 

legislation is sponsored by the executive in a Parliamentary form of government, as India has. 

Hence, once it is conceded that the Directive Principles in Part IV are binding on all the 

organs of the State (Art. 37), it was nothing improper for the judges to point out to the 

executive and the Legislature that they had failed in their duty to have due regard to the 

provision in Article 44. In the Mudgal judgement, the judges did not direct the Legislature to 

make a law or how to legislate, or the executive to initiate it. What they have done is to point 

out; (a). that ‘there is no justification in delaying indefinitely the introduction of a uniform 

personal law’. (b). that successive governments till date have been wholly remiss in their duty 

of implementing the constitutional mandate under Article 44 of the Constitution of India. 

e. Ahmedabad Women Action Group Case 

The correctness of the doctrine laid down in Sarla Mudgal case was scrutinized by the 

Supreme Court in Ahmedabad Women Action Group v. Union of India 393  and further 

explained in Lily Thomas v. Union of India394. In Ahmedabad Women Action Group case, 

three writs filed as Public Interest Litigation were not directly dealing with the uniform civil 

code but indirectly called for bringing uniformity in the personal laws. The Supreme Court 

held that these petitions involved matters of state policies and the appropriate remedy lies 

somewhere else and not with the court.395 

                                                           
392D.D. Basu, Uniform Civil Code for India 25-26 (2nd edn., 1997). 
393 AIR 1997 SC 3614. 
394 AIR 2000 SC 1650. 
395In this case, first writ petition, the prayers were made by the petitioner to declare law of polygamy amongst 

the Muslim which emphasised the power of Muslim husband to pronounce unilateral talaq, Muslim Women 

(Protection of Rights on Divorce) Act, 1986 and inheritance law of Shia and Sunni as void. Second writ petition 

contained the prayer to declare Sections 2(2), 5(ii) and (iii), 6 and Explanation of Section 30 of the Hindu 

Succession Act, 1956, Section 2 of the Hindu Marriage Act, 1955, Section 3(2), 6 & 9 of the Hindu Minority 

and Guardianship Act, 1956 and power of the Hindu Male for testamentary disposition as void offending Article 
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f. Lily Thomas Case 

Lily Thomas v. Union of India,396 was another case of bigamous marriage where in Smt. 

Sushmita Ghosh wife of Shri G.C. Ghosh, who had filed the writ petition stated that she was 

married to Shri G.C. Ghosh in accordance with Hindu rites on May 10, 1984 and was living 

happily at Delhi. Later on her husband converted himself into Islam religion with the 

objective to re-marry another woman. The petitioner had prayed before the Court with the 

following relief: 

a. The honourable Court by an appropriate writ, order or by direction, declare the 

polygamous marriage between a Hindu and a non-Hindu after conversion to Islam 

religion as illegal and void. 

b. The Court issue appropriate directions to Respondent No. 1 and Respondent No. 2 to 

carry out suitable amendments in Hindu Marriage Act, 1955 so as to curtail and forbid 

the practice of polygamy. 

c. The Court issue appropriate direction to declare that where a non-Muslim male 

embraces the ‘Muslim’ faith merely with intent to avoid a previous marriage or to 

enter into second marriage, any of such marriage entered into by him after conversion 

would be void. 

d. The Court also issue appropriate direction to Respondent No. 3 restraining him to 

enter into any marriage with Ms. Vanita Gupta or any other woman during the 

subsistence of his marriage with the petitioner.  

The Learned judges397 on a point of uniform civil code came on a conclusion that this Court 

cannot direct the state to secure a uniform civil code as provided under Article 44. Hon’ble 

Justice Sethi had also made a remark that no direction appeared to have been issued by this 

Court for the purpose of having uniform civil code within the meaning of Article 44. Justice 

Kuldip Singh in his judgement (Sarla Mudgal Case398) only requested the government to have 

a fresh look at Article 44 in the light of words used in that Article. Whereas Justice Sahai in 

                                                                                                                                                                                     
14 and 15 of the Constitution. In third writ petition, the petitioner prayed to declare Sections 10 and 34 of the 

Indian Divorce Act, 1869 (old provision) and sections 43 to 46 of the Indian Succession Act, 1925 as void. Ibid. 
396 AIR 2000 SC 1650. 
397The judgement was delivered by Division Bench comprising of Justice Shagir Ahmed and Justice R.P. Sethi. 
398 AIR 1995 SC 1531. 
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his concurring but separate judgement only suggested the ways and means, if deemed proper, 

for implementation of the aforesaid directives.399 

Infact Sarla Mudgal’s case was considered by this Court in Ahmedabad Women Action 

Group case400 and was held that the question regarding desirability of enacting a uniform civil 

code did not directly arise in Sarla Mudgal Case. Before Ahmedabad Women Action Group 

Case, in the year 1996 another important pronouncement of the Supreme Court appeared in 

Pannala Bansilal Patel v. State of A.P.401 The fact of the case was not relating to marriage 

and divorce law. The legality of some provisions of Andhra Pradesh Charitable Hindu 

Religious and Endowment Act, 1987 were in dispute in this case. The case did not directly 

involve the question of uniform civil code and the relief was also not prayed by the petitioner 

in this connection but the observation of Justice K. Ramaswami is relevant: 

“In  a pluralist society like India in which people have faith in their respective religion, 

beliefs or tenants propounded by different religions of their offshoot, the founding fathers, 

while making the Constitutions were confronted with problems to unify and integrate people 

of India professing different religious faith, born in different castes, sects or sub-sects in the 

society speaking different language and dialects in different regions and provided a secular 

Constitution to integrate all sections of the society as a united Bharat. The Directive Principle 

of the Constitution themselves visualize diversity and attempted to foster uniformity among 

people of different faiths. Although uniformity of law is warranted however, enacting a 

uniform civil code right away whether it will be a success is questionable. In a democracy 

governed by rule of law, gradual progressive change and order should be brought about. Law 

making is a tedious process in India, thus one can ponder as to whether the ultimate solution 

to do away with the inequalities that exist in the society can be achieved by a mere 

application of a uniform civil code right away. 

 

 

 

 

                                                           
399Justice Saghir Ahmed observed; “I agree with Justice Sethi that any direction for the enforcement of Article 

44 of the Constitution could not have been issued by only the judge in the Sarla Mudgal case.” Ibid. 
400 AIR 1997 SC 3614. 
401 AIR 1996 SCW 507. 
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g. John Vallamattom Case 

Lastly and finally, the verdict of the Supreme Court in the year 2003 on the issue of uniform 

civil code and its desirability was raised once again in John Vallamattom v. Union of India.402 

The first petitioner was a Christian priest belonging to religious denomination of Roman 

Catholics. The second petitioner was also a member of the Christian community. Both 

petitioners were aggrieved by the discriminatory treatment meted out to the members of the 

Christian community under the Indian Succession Act, 1925 by which they were practically 

prevented from bequeathing property for religious and charitable purposes. This has led them 

to file this writ petition by which the constitutional validity of Section 118 of the India 

Succession Act, 1925 was being challenged. The section lays down special procedure for 

bequeathing any property to religious and charitable uses by a Christian having any near 

relative. The will is required to be bequeathed by testator not less than twelve month before 

his death and deposited within six months from its execution in safe custody as provided by 

the law. The petitioner argued that the section is violative of Article 14 and 15 of the 

Constitution because:403 

(i). It discriminates against a Christian vis-a-vis non-Christian. 

(ii). It discriminates against religious and charitable use of property vis-a-vis other use. 

(iii). It discriminates against a Christian having a nephew, niece or nearest relative vis-a-vis a 

Christian having no such relative. 

(iv). It discriminates against a Christian who dies within twelve months of execution of the 

will of which he has no control. 

This analysis makes it clear that the petitioners never prayed for direction to legislature for 

enacting uniform civil code. Chief Justice V.N. Khare was the only judge out of three judges 

who pointed out the importance of having a common civil code. In the wording of Chief 

Justice Khare, he said that Article 25 provides religious freedom and Article 44 dissociates 

religion from social relations and personal law. Justice Khare also emphasised that unless and 

                                                           
402 AIR 2003 SC 2902. 
403Id. at 2908. 
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until Article 44 is adopted the goals of achieving national integration and removing 

inconsistencies based on ideologies will remain a distant dream.404 

This discussion indicates that the issue of uniform civil code has been agitated and re-agitated 

in the Supreme Court of India several times. But at the same time when it is raised by the 

petitioner, the Supreme Court either ignored it or side traced it as secondary issue. Actually, it 

has become a political issue with which judiciary is very often confronted and has always 

found herself helpless to enter in this field. This issue is essentially in the legislative domain 

and requires a public debate to form any acceptable public opinion. 

6.4. Academic Discourse on the Uniform Civil Code in India 

The scholarly writing on the issue of securing a uniform civil code for India is very wide. 

Numerous books and articles have been published on this controversial 

subject. 405 Controversial debates on the uniform civil code began prior to India’s 

independence in August 1947. The major concern of India’s population regarding 

implementation of a uniform civil code was that it was seen as analogous to westernization of 

India’s personal laws or the imposition of the majority law on all the minorities. Dr. 

Ambedkar, the law minister at the time, refuted such claims and instead, insisted that the 

implementation of a uniform civil code will not westernize India’s laws, rather it will provide 

‘modernisation, secularization and national unity’.406 This debate that started in the early 

1930s was at the forefront of discussion in the Constituent Assembly. In the debate it was 

emphasised that the Constituent Assembly had already ‘accepted the principle that the 

freedom to practise and propagate religion did not bar the making of any law regulating or 

restricting any secular activity’.407 Personal laws hindered women from several opportunities 

of social life and welfare. The man was seen as the head of the household and treated as such. 

Women were secondary. This secondary status was evident in the discrimination and unequal 

                                                           
404“The aforesaid two provisions viz., Articles 25 and 44 show that the former guarantees religious freedom 

whereas the latter divests religion from social relations and personal law. It is no matter of doubt that marriage, 

succession and the like matters of a secular character cannot be brought within the guarantee enshrined under 

Article 25 and 26 of the Constitution. Any legislation which brings succession and like matters of secular 

character within ambit of Articles 25 and 26 is a suspect legislation. It is a matter of regret that Article 44 of the 

Constitution has not been given effect to, Parliament is still to step in for framing a common civil code in the 

country. A common civil code will help the cause of national integration by removing the contradictions based 

on ideologies.”Id. at 1913. 
405Simon Shetreet & Hiram E. Chodosh, Uniform Civil Code for India 135 (Oxford University Press, 2015). 
406Nandini Chavan & Qutub Jehan Kidwai, Personal Law Reforms and Gender Empowerment (Hope India 

Publications). 
407 Id. at 267. 
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treatment of women in matters of marriage, divorce, maintenance, guardianship of children, 

adoption, succession and inheritance.408 

Prof Upendra Baxi in his article “Muslim Law Reform, Uniform Civil Code and the Crisis of 

Commonsense”409 has said that the main theme in the controversy has been the present state 

of Muslim family law in India which among other things, exposes Muslim women in India to 

grave injustices, if not to a persistently inferior social status. Prof Baxi argues that the 

obligation to ameliorate the situation through law reform is inherent in the directive to secure 

a uniform civil code, since such a code must fulfil the equalitarian secular ideology of the 

Constitution.410 

Dr Tahir Mahmood411appeal’s to secure uniform civil code for all the citizens throughout the 

country. He says in a secular state, continuation of personal laws based on religion is against 

the principles of secularism. Dr. Mahmood wants the lead to come from the majority 

community but even with lead or no lead, the state must act.412 

Dr. Tahir Mahmood in his article, “Uniform v/s Common Civil Code in India”, 413  had 

expressed that, ‘It is an unfortunate fact that the Constitutional directive of Article 44 is 

currently being grossly misunderstood and gravely exploited by elements obstinately 

intolerant to the religious minorities.’ He has pointed that, ‘It is indeed a mystery why and 

how the lofty ideals of secularism and national integration have come to be read in between 

the lines of the simple and clear provision of Article44 which merely speaks of territorial 

uniformity in the application of the civil laws. The interpretation that this provision basically 

requires a dramatic abolition of the personal laws of all the religious minorities in the country 

and the enactment in their place of an entirely novel code is based on faulty foundations. The 

directive speaks of a civil code to be uniformly applicable all over the country and, as such, it 

casts no aspersion on any personal law. Nor does it indicate any preference whatsover for any 

of the personal law now in force. 
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Tahir Mahmood further states that, over a period of three and a half decades of the post 

constitution era irresponsible, irrational, illogical response on the uniform civil code, by 

persons concerned, unconcerned and ill-concerned, has drowned the provision of Article 44 

into the mud of such awful and frightful complexities from which it is indeed difficult for it 

to emerge. The meaning now being given to it has the dangerous potential of causing rapid 

national disintegration. A fresh thinking in the matter therefore is inevitable. And by no 

standards will a fresh thinking on this extremely sensitive issue be a sacrilege to the 

Constitution or blasphemy to nationalism. He furthers states that in a constitution which has 

been, within thirty five years of its life, subjected to not less than fifty amendments—most of 

them in its mandatory provisions — a mere Directive Principle need not be so rigidly, 

literally or otherwise universally construed as to ignore both its past history and present 

communal overtones.414 

He concludes by expressing that if national integration is in fact the only or even the major 

goal behind the directive principle of Article 44, who will have the audacity to deny that the 

end is much more sacred than the means? As experience has shown that interpreting or 

translating that noble directive principle of state policy into hasty action in a particular way 

has the potential of putting the pace of national integration into the reverse gear, we must 

think of other possible dimensions and parameters of its interpretation and implementation. 

What is most important is the unity of the nation and not how we achieve it. And nothing can 

be more prejudicial to the unity of nation than disgruntled minorities.415 

The debate on the implementation of a uniform civil code reignited during the 1980s amidst 

conflicts among religious communities and castes. ‘The crisis of identities refers to the 

escalation of communal conflicts, the resurgence of majority and minority fundamentalisms, 

caste wars, and regional separatist movement in this period, and political mobilization seems 

also to have increasingly relied on particularistic identities and loyalties’.416 The issues of 

implementing a uniform civil code were again brought to the forefront because of the clashes 

between the majority Hindu population and the minority populations. The minority 

populations acquired the mindset that the majority would impose the majority culture 

resulting in interference with their religious freedom and homogenization of culture would 

occur. However, the enactment of a uniform set of laws was not intended to do so. Instead, 
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the vision of the Constituent Assembly was that it was best to implement a set of civil laws 

that would enable and empower women and other disenfranchised groups to successfully 

coexist in a male dominant society. In 1985, the Shah Bano case brought these gender issues 

to the forefront of the public agenda. The Supreme Court ruled that Section 125 of the 

Criminal Procedure Code dealing with maintenance applied to Muslim women as well in 

order to prevent destitution of a divorced wife.417 The court declared that the ‘state should 

enact a Uniform Civil Code to promote national integration’. 418  Therefore, the 

implementation of a Uniform Civil Code was not seen as a step towards exclusion or 

homogenisation but rather towards inclusion, integration and social justice.  

In the aftermath of the Shah Bano case, Parliament reversed the Supreme Court decision and 

enacted an Act in 1986.419 Several years after the Shah Bano case, the controversy over the 

uniform civil code significantly intensified. However, in the 1990s three new major 

problematic groups emerged.420 The most prominent of these was the Bharatiya Janata Party 

(BJP) and as a result their interests were proliferated.  

Justice Ratnaparkhi makes a very detailed and well-reasoned argument for the early adoption 

of a uniform civil code. He advances the thesis that what is best in all existing personal laws, 

be it Hindu, Muslim, Christian, Parsi or any other, will be formulated and offered as basic 

principles of a civil code to serve a developing and modern thinking, emphasizing the 

argument that ‘the uniform civil code is not feasible, but is also immediately necessary’.421He 

is of the opinion that though Article 44 is a directive, that is declaratory and is not included in 

the binding parts of the Constitution, it imposes a Constitutional mandate on the state.  

Justice Reddy former judge of the Supreme Court of India explained very clearly the reasons 

why the Indian leadership did not enact a uniform civil code in the 1950s after the 

independence of India. In his preface to the book by Justice Ratnaparkhi on the Uniform Civil 

Code, he suggests that in the early 1950s ‘it would not have been very difficult for Parliament 

to enact a Uniform Civil Code’.422 They did not do so because; they had no desire to rush 

things in the direction of a uniform civil code’. Among the factors that Justice Reddy 

mentioned were that ‘they wanted a smooth transition and they had many pressing priorities. 
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There were social and economic reforms of a large magnitude to be carved out.’ These 

included the nationalisation of key industries, the abolition of sati, land reforms, economic 

issues, reorganisation of states, the relations with neighbouring countries, and non-alignment 

strategy.  

There have been numerous objections to a uniform civil code on part of the Muslim 

community as well as from other communities, but the Muslim community has been viewed 

as the main community which opposes the implementation of a uniform civil code. In support 

of the uniform civil code, it was argued that there cannot be different laws for different 

communities in one country such as on bigamy, polygamy, and favouring Muslims who can 

marry four wives. Further it was said that it is under the Constitutional mandate by virtue of 

Article 44 and hence must be implemented. It is over sixty years since the Constitution was 

framed, but a uniform civil code has not been introduced. In support of a uniform civil code, 

its advocates argue that it is needed in order to ensure gender justice. Muslim personal law in 

particular violates gender justice because it permits polygamy and unilateral divorce. 

Adopting a uniform civil code will ensure gender justice. Likewise Hindu Law has certain 

aspects that are adverse to the equality of women and the uniform civil code is required to 

achieve the empowerment of Hindu women as well. In addition, it is argued that the Hindus 

have introduced changes in their personal laws and other communities, including the Muslim 

communities, cannot resist modernisation and change. Finally, and very importantly, the 

advocates of a uniform civil code emphasize that it will strengthen the unity and integration 

of the country.  

Article 44 is included in the advisory part of the Constitution. The provisions are directives. 

In the course of the debate during the drafting of the Constitution, a committee report 

included a minority view which recommended that Article 44 should be moved to Part I and 

changed to become binding in ten years (like Article 45 on education which had to be 

implemented in ten years). This proposal was not approved.423  Proposals and arguments 

against Article 44 relied on a number of grounds and lines of reasoning. It was argued that the 

Constitution guarantees the right to an individual’s personal law and uniform civil code 

would be seen as a violation of this right. The concept of secularism will be damaged by 

perceived interference in individual lifestyles. It was also argued that, ‘the concept of the 

Uniform Civil Code does not include personal laws. The traditional laws were never 
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disturbed by India’s colonial rulers in its long history. Finally it was supposed that India is so 

large and heterogeneous a country that a uniform code would be impossible to implement.424 

It should be noted that before the 1937 Shariat Act there were a number of Muslim 

community members who followed Hindu Law in personal law matters, so a uniform code 

should be objectionable when or if it is introduced. 425  In the debate in the Constituent 

Assembly, the majority rejected the proposals to limit the scope of Article 44 or to water it 

down. These amendments aimed at restricting the power of the state to implement a uniform 

civil code. The restrictive approach was dismissed by the majority. Nevertheless, our 

approach is not only based on the language, or on the Constitutional and legislative history. 

The proposal is to follow consensual approach and not a majoritarian approach.  

Justice Ratnaparkhi refers to the fact that members of the Muslim minority tend to be in the 

lower socio-economic strata, and they tend to have the least interest in societal changes and 

are largely influenced by their religious leaders.426 He suggests that a uniform civil code will 

help bring unity to the fragmented Indian society. Without a uniform civil code, other 

religious minorities will demand their own distinct personal laws further fragmenting Indian 

society on religious lines.427 He notes the significance of the change of the attitude of the 

Muslim community.428 There are signals coming from the constituencies of the minority 

communities in favour of a change in the personal law of these communities. He mentions the 

reformist Maulana Wahiuddin and Dr. Tahir Mahmood who expressed support for change, so 

there are voices for internal change. However, in order to succeed Justice Ratnaparkhi 

proposes to take proper measures to educate the public on the necessity of a uniform civil 

code.429 

Justice Ratnaparkhi suggests that Muslims should not carry on with the notion that by 

adoption of a uniform civil code imply imposition of laws of the majority community on 

them. The Hindu law itself was changed when the Hindu Code Bill was drafted. In this 

context he mentions that the option of puberty was borrowed from Islamic law; it was 

decided that marriage was a contract and not sacrament as in the old Hindu law. Having 

noted these changes in the Hindu law, Ratnaparkhi asks, ‘here is a community which has 
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borrowed some concepts from other personal laws including the Muslim law and grafted 

them into its own system. How can it be imagined that this community would thrust its 

personal law on other communities?’430 

Justice Ratnaparkhi advances the proposition that: 

The real intention is that the Uniform Civil Code is not merely a feasibility, but necessity too. 

It will take hardly any time to prepare the draft and put it before the people for their approval. 

What has been said so far, is more than sufficient to convince the people, including the 

minority communities, that the Uniform Civil Code is not only feasible, but is also 

imminently necessary.431 

Justice Ratnaparkhi adds that: 

The nation has sufficiently waited with all eagerness for half a century for the fulfilment of 

the positive mandate given by the Constitution. But our State during the last five decades has 

made no endeavour in that direction. On the other hand, promises which are not in 

consonance with the Constitutional mandate have been given to different communities from 

time to time. This is in flagrant violation of the Constitutional provisions, which no sensible 

Indian would appreciate if the impending cleavage between different communities has not 

only to be aborted but also obliterated in totality.432 

Gender justice requires civil law to be applied because traditional law discriminates against 

women. Quranic law was based on a concept of gender justice, but later developments in 

Muslim law were not favourable to gender justice. Patriarchy prevailed and did away with the 

Quranic gender-just approach. Dr. Engineer calls for a return to the Quranic gender-just 

approach. The British rulers did not touch the personal law of the communities except for the 

Christian Divorce Act.433 

The reasons for the British policy in India mentioned by Dr. Engineer were varied. He refers 

to the Revolt of 1857, the enactment of a criminal procedure code that was accepted by all 

communities, and the fact that women in nineteenth century were far from liberated and 
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mostly illiterate and thus not aware of their rights. The 1937 Sharia Act benefited women as 

it provided better protection than the traditional law accorded them.434 

As Dr. Engineer has suggested, it is more difficult to effect change today in a democratic 

society than in the colonial era. The reason being that, ‘the politicians are afraid of facing the 

wrath of their voters, the vast number of women continue to be illiterate and unaware of their 

rights as equal citizens and hence it is men who decide what is good or bad for them.’435 

The Jamait-Ulama-i-Hind (the Muslim Council of India) supported independence and 

objected to the uniform civil code since they had been promised that Sharia law would apply 

to their communities in the post independence period. The Indian political leadership could 

not breach this promise, and this produced severe ramifications for the newly established 

independent state of India.436 Other difficulties which prevented a uniform civil code can be 

mentioned. No community was ready to accept gender justice. Even in the majority 

community, the Hindu community there was a heated debate on the Hindu Bill introduced by 

Dr. Ambedkar. The Bill was not adopted. Instead a series of watered down texts were passed 

on several matters including marriage, divorce, etc.437 

A significant factor was the minority fear psychology, which played an important role in the 

political scenario. The fear psychology was further reinforced by the immigration of the elite 

Muslim population to Pakistan, while the remaining population were more committed to 

traditions. It was less educated and viewed the Sharia as divine law ignoring the realities of 

what the Sharia law was, that is predominantly in fact a post Quranic set of norms with 

custom and practise taken from the Arab world.438  The result was that ‘minority status, 

poverty, illiteracy and sense of insecurity due to repeated communal riots all combined 

together to make any changes in Sharia laws impossible.439 

As to the Hindu side in the Indian society, the situation was not conducive to change, neither 

was it inclined to support the implementation of a uniform civil code. Hindu society itself is 

diverse internally. There is a large proportion of the population that is illiterate and many 

perceive their traditions as sacred and not subject to change by secular authority. For 

instance, child marriage takes place in the open in spite of the fact that it was made lawful in 
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1930s. Likewise, the Sati and Dowry Acts are violated quite openly.440 Dr. Engineer has 

observed that the issue was politicised and a uniform civil code was never implemented. 

Shri M.P.Jain has asserted that not much progress has so far been made towards achieving the 

ideal of a uniform civil code which still remains a distant dream. The only tangible step taken 

in this direction has been the codification and secularisation of Hindu Law. The codification 

of Muslim Law still remains a sensitive matter though enlightened Muslim opinion appears to 

favour such a step. Jain emphasises that law be divorced from religion. With the enactment of 

a uniform code, secularism will be strengthened; much of the present day separation and 

divisiveness between the various religious groups in the country will disappear, and India will 

emerge as a much more cohesive and integrated nation.441 

6.5. Uniform Civil Code: Whether a solution 

Framers of the Indian Constitution were men dedicated and committed to pull up the nation 

from its dark past and place it as an equal in body and mind with the other free and decent 

members of the world community. Their aspirational goals were therefore enumerated as: 

Democracy, Justice, Liberty, Equality, and Fraternity.442Laudable, worthy and universally 

accepted objectives of state policy as they happen to be the task of achieving these in India 

was and continues to be immense and complex. But aspirational force of the Constitution-

framers was impatiently assertive. The Constitution both in spirit and form is itself a proof of 

concerted efforts geared towards the fulfilment of these goals. However aware of the social, 

economic, political and historical perspective of the country and of the ensuing hurdles in the 

way of immediate or exact implementation of certain goals, they had to defer the same for a 

while. These goals were therefore, enumerated as the Directive Principles of State Policy to 

be pursued by the state in the governance of the country and formulation of laws;443they were 

not guaranteed as justiciable constitutional rights of the people. They constituted a promise to 

be fulfilled when time and resources permitted-a compromise between idealism and 

pragmatism. One of these policy prescriptions was to enact a uniform civil code for the 

citizens of the entire country.444 
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As mentioned above in the Constituent Assembly it was decided that when the time and 

situation is apt the Parliament will work towards realising the objective of Article 44.445 

Keynote of the theme of the arguments obviously was secularism and national unity. As 

norms each is undisputedly commendable due to it intrinsic potential as well as for being 

remarkably useful in a developing country having multi-religious population. But the choice 

of the proposed compulsory uniform code of family law as a tool for translating these norms 

into a tangible reality can be questioned. Actually need and efficacy of such code has been 

under serious doubt since the very beginning. Some representatives of the major minority 

community (the Muslims) had taken in the Constituent Assembly strong exception to it upon 

more than one ground.446 

Enactment of a uniform civil code described by its advocates as “the corner-stone of modern 

secular society in the country and thus essential in the process of evolution of such new 

secular social order” was initially (regretfully) deferred because its immediate 

implementation was considered unwise even by Nehru. 447  Those in authority have been 

preoccupied with other matters and for political reasons too; they probably thought it prudent 

to let the matter of uniform civil code lie dormant. It may also not be presumptuous to 

suppose that the belief of the decision makers in the proposal of the code was itself shaky. On 

people’s side the code was never their direct or indirect demand. Nevertheless, it was 

enshrined in the Constitution. For long years this particular directive of the Constitution 

remained wholly neglected and ignored. Time and again whenever personal laws have been 

challenged the apex court has directed the government for implementation of a secular 

uniform civil code.448 Adoption of a uniform civil code has been viewed as the solution in 

order to eradicate the discriminations existing in various personal laws and to achieve a 

gender-just society. 
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6.6. Role of the Government towards Uniform Civil Code 

Article 44 is very often opposed by one section of the community or the other. Hence, the 

government has consistently maintained the initiative for formulating a uniform civil code 

must come from within the communities themselves and that it will not move in the matter 

until they are ready to accept a uniform civil code. The state instead of making some serious 

attempt in this direction tends to adopt an indifferent attitude ostensibly as a matter of 

political expediency. As Professor Tahir Mahmood rightly pointed out, Directive Principles 

which direct the state towards a particular goal, put a heavier burden on the executive organ 

of the state than on the legislature.449 The government has not done anything to discharge 

burden. No steps have been taken to explain the contents and significance of Article 44. No 

measures have been adopted to fight the obscurantists who opposed the uniform civil code. 

The vehement opposition of uniform civil code and of the family law reform by Muslim 

masses and by others is the result of the government’s failure to make them understand these 

issues in their true perspective. Undue weightage is being given in this respect to the views 

held by conservative sections of the citizens and this can obviously have only political 

motivations.  

In 1963 the government had expressed its intention of appointing a committee to study how 

the problem of family law reforms was tackled in the contemporary Muslim Countries.450 But 

the government did not translate its intention into action because of the resentment expressed 

against this move by vested interests. The leaders of the ruling party time and again have 

declared in and out of Parliament that the government will not touch the Muslim Personal 

Law unless a substantial number of Muslims themselves demand reform. Even after the 

Bombay Convention for the protection of Muslim personal law, the then Congress President 

Shankar Dayal Sharma reiterated this policy of his party’s government.451 The reassurances 

are generally given on the eve of elections and are seen to be well in keeping with secularism, 

Indian style, viz., equal status to all religions.  

The opposition party also cannot be praised for their role. No party has been above political 

alliances with communal parties or giving membership and prominence to openly communal 
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persons living up to the adage that politics makes strange bed-fellows.452 No other party 

except Communist Party of India and Communist Party of India (Marxist) took a principled, 

unequivocal stand against the Muslim Women’s Bill.453 

It is a matter of great pity that the country’s governance rests on legal illiteracy and that veto 

powers on social progress are being cheerfully handed out to this vested interest to scuttle the 

introduction of an optional uniform civil code of which Dr. Ambedkar spoke and which 

Article 44 of the Constitution enjoins. Moreover, an optional uniform civil code would 

merely give a choice to every individual to arrange his or her marital relations under a 

dispensation other than that of his or her personal law. It is a choice available as much to 

Muslims as to persons of any other religious community. Having regard to the diversity of 

our country and heterogeneous population enactment of uniform civil code has not been 

undertaken by the state. However, the state should make an effort towards creating such a 

situation where the people themselves willing will accept a uniform civil code. For this 

purpose sensitization and awareness on the subject to the masses can play a key role in 

marching towards implementation of Article 44.454 

On September 26, 1986 the then Prime Minister, Mr. Rajiv Gandhi directed the Law Ministry 

to speed up work on drafting a uniform civil code and bring the Bill before the Parliament at 

the earliest. He specifically told the law ministry that before drafting the uniform civil code 

Bill, there must be wide ranging debate at all levels involving scholars, political parties, 

academicians and the press.455 From statements of the government spokesmen, it appears that 

the government does not have a firm or clear stand. Theoretically, a good many of 

government spokesmen seem in favour of reforming Muslim Personal Law, but in practice, 

seem reluctant to reform it because of political considerations. 

However, in the recent years the issue has shown signs of life. When the Bharatiya Janata 

Party (BJP) came to power in 2014 the issue with regard to the uniform civil code was once 

again brought to the forefront. The Narendra Modi-government had requested the Law 

Commission to study the implementation of a uniform civil code in the country. Uniform 

civil code has always been one of the agenda in the election manifesto of the BJP. After it 

came into power it has initiated steps towards securing the same. Ever since triple talaq 
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became a debatable issue, the demand for enacting a Uniform Civil Code was once again 

reiterated.456Thus, in the year June 2016, Law Commission of India was given the task to 

examine as to whether it is feasible to introduce uniform civil code in India. And the Law 

Commission invited feedback and had solicited the views from the people. Anybody 

interested was required to submit their suggestions along with the questionnaire dated 7 

October, 2016, that was prepared by the Law Commission. 457  The Law Commission 

Chairman, Justice Balbir Singh Chauhan was of the view that the Uniform Civil Code cannot 

be implemented and the Commission has recommended to reform the personal laws by the 

community themselves. Since freedom of religion is guaranteed by the Constitution thus, to 

do away with personal laws completely and be administered by a common civil code is not 

possible.458 The demand for Uniform Civil Code garnered attention after the decision of 

Triple Talaq by the Apex court. The Law Commission of India had asked the stakeholders for 

their suggestions on uniform civil code and all such suggestions and proposals were to reach 

and were to be submitted by April 6 2018.459 

6.7. Uniform Civil Code: An answer to oppression of women? 

The adoption of a uniform civil code is considered important in order to guarantee the 

equality to all citizens and to promote national integration. Uniform civil code is viewed as a 

solution to eradicate discrimination that women under various personal laws are being 

subjected to. Unless and until the discriminations is completely eradicated and women enjoy 

equal status at par with their male counter parts under their respective personal laws the true 

spirit of Articles 14 and 15 cannot be attained.  

Uniform civil code is considered as a solution to guarantee to women, rights and to bring the 

much needed reforms in different religion and culture that are oppressive towards women. 

But the pertinent issue amid the whole debate on uniform civil code is whether the voices of 

the different categories of women is been taken into consideration. As discussed above in the 

Constituent Assembly at the time of drafting of the Constitution the representation of women 
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members was very few. Moreover, whenever matter concerning women was debated in the 

Constituent Assembly, whether it was a debate on the enactment of uniform civil code or 

codification of Personal Laws of the Hindu which involved issues impacting the lives of 

women the views of the women members were never taken into consideration. Thus, the 

debate on uniform civil code will become a futile exercise unless and until the women’s 

voices and the fundamental issues concerning women is taken into consideration.460 

The whole discussion on uniform civil code is centred around two statements, firstly, it is 

considered the best answer in order to achieve gender justice and national integrity and 

secondly the concept of uniform civil code is viewed as a threat to the minority section of the 

population. Also uniformity of laws is considered necessary to secure the rights of women. 

The apprehension of the minorities has been given much attention and the government in 

order to pacify the minorities have deferred the adoption of uniform civil code on this ground.  

However, the government has ignored the matter with regard to securing the rights of the 

women. The government has not taken any concrete step in this regard.461 

 

6.8. Fear of the minorities 

 

The members belonging to the Muslim community had raised their opposition to Article 35 

(subsequent Article 44) in the floor of Constituent Assembly. The members were concerned 

about preservation of their culture and the members representing Muslim community were 

apprehensive that their identity will be crushed by the majority community.  It has been 

argued that a secular state does not necessarily mean a uniformly regulated state rather than it 

is a state in which all its subjects can appreciate the continuation of their distinct beliefs. 

Secular State, if it is understood from the viewpoint of a layman it means a state that has no 

official religion. Secularism was a gift from the Western nations "Civilised" where the state 

was free from any religious influence, and due to our irresponsible prejudice to the 

"civilization" of the West, their secularity is considered an ideal to be attained. 

Secularism of the west has in fact led to the suppression of many systems of faith, beliefs and 

created the hegemony of a series of principles that are considered better, more gradual than 

the other systems of faith whose principles are considered oppressive and archaic. The 

members of the Constituent Assembly who rose against the common civil code had their 

well-founded fear of the majoritarian notions of progressive laws, social reform swallowing 
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the various other minor views on progress and modernity. Mehmood Ali Baig Sahib Bahadur 

laid down the different understanding of secularism. He stated that secularism does not mean 

that every citizen is to be governed by one common law. But he said that this is not the case. 

Secularism means that people belonging to any faith will be respected and their personal laws 

will be continued:462 

Different communities feared that by making a uniform law, a way of life would be taken as 

the standard on modernity and progressiveness. The Muslim members of Constituent 

assembly emphasized the excessive western colonial influence on the understanding 

upliftment and modernity.463 

Uniformity in personal laws is not a harbinger of communal harmony. In fact in the year 

1948, at the time of drafting of the Constitution the Constituent Assembly members and the 

then leaders had aspired for a secular nation. The British policy of non-interference in the 

personal laws of various communities was a calculated approach towards keeping the 

communities divided thus; the British could easily administer the country. The policy of 

divide and rule was a weapon used by the British to keep the communities divided till the 

time of withdrawal of British from India. Further, it ultimately led to the partition of the 

country in the 1947. The nationalist leaders such as Jawaharlal Nehru had this communal 

clash at the back of their minds when they aimed to construct a secular state with no religious 

affiliations. 

A non-religious state is absolute anti-thesis of an anti-religion state however similar they 

might appear from outside. A non-religious secular state does not give precedence to one 

religion over the others and all communities have the liberty to practice and follow their 

religious beliefs and laws. The role of the state is minimalistic in nature and its only function 

is to prevent any conflicts between separate systems and protect the private spheres of the 

communities. An anti-religion state also is a state which does not have inclination towards 

any one religion. However, an anti-religious state would be one where religion and its distinct 

                                                           
462“People seem to have very strange ideas about secular State. People seem to think that under a secular State, 

there must be a common law observed by its citizens in all matters, including matters of their daily life, their 

language, their culture, their personal laws. That is not the correct way to look at this secular State. In a secular 

State, citizens belonging to different communities must have the freedom to practice their own religion, observe 

their own life and their personal laws should be applied to them. Therefore, I hope the framers of this article 

have not in their minds the personal law of the people to cover the words "Civil code". CAD, Supra. 
463B. Pocker Sahib very aptly stated: “It is very easy to copy sections of other constitutions of countries where 

the circumstances are totally different. There are still many multitudes of communities that follow different 

customs for centuries, even thousands of years. With a single stroke of a pencil, you want to cancel all that and 

standardize them. What is the purpose served? What is the purpose of this uniformity, apart from killing the 

conscience of people and making them feel trampled by their rights and religious practices? Such a oppressive 

measure should not find its place in our Constitution. Ibid. 
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provisions would be completely discarded from the legal and political system of the state. 

The role of the state then becomes overbearing, since the laws and the political setup will 

have to be created and regulated by those principles which the State deems to be appropriate. 

The State will have the power to be intrusive and authoritarian to govern the people along the 

secular line which it considers to be progressive and modern. 

The accidental concepts of modernity cannot be considered to be the uniform standards of a 

progressive society. Universalisation of laws, especially personal laws would necessarily 

have to dodge this question, i.e., modern according to whom; oppressive and backward 

according to whom. 

 

6.9. Uniformity and Rights of Women: A myth demystified 

 

The Uniform Civil Code is viewed as an ultimate solution to do away with inequalities 

existing in the society between the sexes. Even in the debates of the Constituent Assembly, 

discrimination against women and social reforms were considered necessary to improve their 

status in the society have been the main argument in favour of Article 35 (present Article 44). 

At the time of the debate on uniform civil code the arguments of the members who opposed 

the enactment of the code only centred on cultural disparities and majoritarian domination. 

Time and again uniform civil code is considered as an answer to eradicate the inequalities but 

the pertinent question as to how the code is going to be helpful to the women has not been 

addressed. Also as discussed above when the matter on Article 35 was debated in the 

Constituent Assembly there was no representation of the women. K.M. Munshi had appealed 

to the Assembly that the absence of a uniform personal law would be tantamount to 

considering all discriminatory practices within the scope of freedom of religion and thus 

making it impossible to reform laws. 

 

Unless and until the views of the women on the issues concerning them are taken into 

consideration, every exercise will become futile which is done with an objective to bring 

social reform. A comparison is always drawn between Muslim women with Hindu women, a 

Muslim woman is considered oppressed and subjugated whereas a Hindu woman is 

considered more empowered as she has the protection of codified uniform Hindu law.  

Codification of Hindu law is being viewed as guaranteeing rights to the Hindu women and 

improving their status in comparison to Muslim women who are still being deprived of rights 

under their un codified personal laws.  In spite of the codification of Hindu personal law and 
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universal application of the codified law, it has not been able to address the question of social 

reform properly. The voice of the Hindu women, which speaks about the partial failure of 

uniform law, was lost in the din of secularism, unnecessary glorification of uniform civil law 

and obsession with the protection of diversity and minorities. 

Madhu Kishwar, a renowned legal scholar states, “In their stated determination to put an end 

to the growth of custom, the reformers were in fact-putting an end to the essence of Hindu 

law, yet they persisted in calling their codification 'Hindu'.”464 It would be wrong to declare 

that the codification of Hindu personal law did not bring any change or reform. By way of 

codification discrimination that the women were being subjected to was acknowledged. 

However, no further measures were taken in this regard. Nonetheless, the codification of 

Hindu law was lauded as a path breaking in the field of social reform and was the subject of 

continuous reference in discussions on a uniform civil code. 

The Indian legislators merely assumed the roles of their western colonizers and drafted the 

codified Hindu law, unifying various categories within the definition of Hindu and sort 

through the different diverse religious practices and principles to cull out only those 

principles which were appeasing to their western British homogenous minds. In fact, many 

provisions have been borrowed from other religions of the world, such as divorce, but 

because of the different personal laws that functioned separately in a close knit society, such 

references and examples could be considered as societal reforms. 

Hence, before celebrating aspects of universality, it is necessary to see the darker side of the 

codification of Hindu law. Even after codification of the personal law, the Hindu woman still 

suffers from inferiority complex. The western ideals of monogamy, divorce and maintenance 

certainly cured some of the afflicting diseases in Hindu law, but for those Hindu communities 

who were much ahead of the western ideals were brought back into a much more regressive 

personal law regime. For instance, Kerala’s, marumakattayam system, which was applicable 

to the Kerala Muslims prior to the adoption of the Shariat Act, 1937, had a well-developed 

and progressive system of divorce and maintenance systems. The matrilineal-based system 

also had well developed inheritance laws for women. 

Giving these forms of divorce the right to co-exist with the contrary requirements of the 

Hindu Marriage and Divorce Act, amounts to declaring that the new law has no teeth at all. It 

is not surprising, therefore, that barring a small section of the urban educated elite in India, 

very few people go to court to get their marriages dissolved. Often the women are abandoned 

                                                           
464 Madhu Kishwar, “Codification of Hindu Law: Myth and Reality” Economic and Political Weekly, Aug. 13, 

1994, available at http://www.economicandpoliticalweeklt.org/ (last visited on June 20, 2018). 

http://www.economicandpoliticalweeklt.org/
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by their husbands and thus divorced de facto without any formal procedures, or the matter is 

settled through the mediation of biradari elders. In fact, if any example has to be carved out 

of the present codified Hindu law then it should be that how without recognizing the 

difference in stature and socialization of women, social reforms can in fact become 

regressive. First and foremost, there must be wide spread awareness about the women’s rights 

amongst the general public then only the reforms can be proclaimed. A good example is 

monogamy which became a norm to be followed by the Hindu men after the codification of 

Hindu law. The discontent of the Hindu community towards monogamy and the exclusion of 

others were evident even before the Supreme Court. 

 

The introduction of rule of monogamy and the prohibition of polygamy without stirring 

social consciousness have led to the continued practice of polygamy of Hindu men, except 

that now they were safer to escape the claws of the law because of the definition of valid 

marriage as enumerated under the Hindu Marriage Act, 1955.  Saptapadi, lajja home etc. 

were made requisites of a valid Hindu marriage. Other forms of marriage that could have 

been accepted in other Hindu communities have not been respected. Hindu man could now 

easily escape the clutches of law by taking this defence that his second marriage was not a 

valid one as per the requirement laid down under the Hindu Marriage Act, 1955.465 This leads 

to weakening the position of the second wife. The second wife had no safeguard provided to 

her under her own uniform codified law.466 

Moreover, the achievement of the goal of equality for women cannot be achieved purely by 

law. Whatever the laws, including the Dowry Prohibition Act, 1961, Section 498-A and the 

Indian Penal Code 1860, the Protection of Women from Domestic Violence, 2005, the Hindu 

Succession Act, 1956, which was amended in 2005, was not able to provide much assistance. 

More concrete steps have to be undertaken in order to socially and economically empower 

women so that they are work needs to be done to increase the social and economic influence 

of women before they can take benefit of all the laws that guarantee equality to them.467 

This sums up the lesser taken route of discussing the pitfalls of having a Uniform Civil Code 

and coaxes us to take the question of rights of women, women who do not belong to 

homogenous groups and come from different social and religious setups looking forward to 

                                                           
465 Flavia Agnes, “Hindu Men, Monogamy and Uniform Civil Code” Economic and Political Weekly, Dec.16, 

1995, available at: http://www.economicand politicalweekly.org/ (last visited on June 25, 2018). 
466 Flavia Agnes, “Liberating Hindu Women” Economic and Political Weekly, March 7,2015. available at 

:http://www.economicandpolitcal weekly.org/ (last visited on June 28, 2018). 
467M.P.Singh, “On Uniform Civil Code, Legal Pluralism and Constitution of India” 5 JILS (2014). 
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specific reforms endemic to their specific existential realities and not a uniform social reform 

which might lose its progressiveness in the effort to unite. Hence uniformity cannot be 

expected to be a perfect solution to multitude and diverse gender inequalities. 

First of all, one needs to understand as to what is the moving jurisprudence behind having a 

uniform civil code? Is it to integrate the nation or is it for the eradicating the various forms of 

discrimination that is prevalent in every personal law. These two objectives of uniform civil 

code are totally different from one another. It was said that the preliminary discourse around 

the uniform civil code was towards national integration, and gender equality was a fortuitous 

consequence. Today, however, the uniform civil code is being viewed as a solution to achieve 

gender equality. If this is the case, the dialogues on uniform civil law have sadly missed their 

mark. In fact, the uniform law which will be applicable to all uniformly is the desired aim and 

as Dr. Ambedkar had wanted that the society should move towards realising this objective.  

Citing example of uniform criminal law as a bench mark to achieve uniformity of personal 

laws is not prudent. Personal laws govern family relations of a person. Therefore, the 

uniformity of personal laws must be treated much more subtly. 

We have to deal with two issues that are completely ignored in the current context of uniform 

civil code. First of all, how the uniformity in personal laws can be achieved without 

disturbing the diverse essence of all aspects of society. How can one differentiate as to what 

practices of a community are backward what makes us think that the practices of a 

community are upside down and unfair? 

The second question is whether uniformity can be an answer to the controversy surrounding 

personal laws. Whether gender inequalities that exist in every personal law can be completed 

rooted out from the society by enacting a uniform civil code. This question relates to the 

previous question. The definition of inequalities may differ from one community to the other 

community. Thus, first and foremost the types of injustices prevalent in different society and 

communities needs to be identified then accordingly addressed. The first step is to abolish the 

unjust traditions that are prevalent in that particular society. Unless and until the injustices 

and inequalities that exist amongst different personal laws and that is prevalent in different 

society, else no matter how good an initiative may be taken it won’t result into a positive 

outcome. One of the positive effects with regard to discourse on uniform civil code is that it 

brings to the forefront anomalies that subsist in the personal laws and enlightens the 

community to bring necessary changes as per the changing times. However, all this is a time 

consuming exercise which may or may not result to the desired outcome. 
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Time and again the debate on uniform civil code reminds people of the ailments in their 

personal law and reminds the people to bring reforms keeping into consideration the present 

scenario. For this the people can take inspiration from such other community who have 

reformed themselves with the contemporary times. Lastly, one should remember that all this 

is a slow process, and unreasonable haste would only lead to failure and not to the desired 

result. 

 

Sum Up 

 

The spirit of Article 44 makes it crystal clear that the state is under the constitutional 

obligation to endeavour to make efforts towards one civil code in India. It is however, 

unfortunate to point out here that we have badly failed to carry out the constitutional 

obligations. The discussion on the academic response to uniform civil code undoubtedly 

proves beyond the shed of doubt that the idea of uniform civil code has been opposed on the 

ground that the personal law is a part of religion and culture. And the constitution guarantees 

to the citizens right to practice their religion and culture. The discussion on the role of the 

judiciary discloses that it has made earnest efforts towards securing a uniform civil code. The 

judiciary has reiterated the significance of having a uniform civil code for the entire citizen of 

the country. And the court has on number of cases directed the state to take necessary steps in 

this regard. Time and again the government have desired to implement a uniform civil code 

with no success. However, when the Bharatiya Janata Party (BJP) came to power in 2014 the 

issue with regard to the uniform civil code was once again brought to the forefront.   

The Narendra Modi-government had requested the Law Commission to study the 

implementation of a uniform civil code in the country. Uniform civil code has always been 

one of the agenda in the election manifesto of the BJP. After it came into power it has 

initiated steps towards securing the same. Ever since triple talaq became a debatable issue, 

the demand for enacting a Uniform Civil Code was once again reiterated. Thus, in the year 

June 2016, Law Commission of India was given the task to examine as to whether it is 

feasible to introduce uniform civil code in India. And the Law Commission invited feedback 

and had solicited the views from the people. Anybody interested was required to submit their 

suggestions along with the questionnaire dated 7 October, 2016, that was prepared by the 

Law Commission. The Law Commission Chairman, Justice Balbir Singh Chauhan was of the 

view that the Uniform Civil Code cannot be implemented and the Commission has 
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recommended to reform the personal laws by the community themselves. Since freedom of 

religion is guaranteed by the Constitution thus, to do away with personal laws completely and 

be administered by a common civil code is not possible. The demand for Uniform Civil Code 

garnered attention after the decision of Triple Talaq by the Apex court. The Law Commission 

of India had asked the stakeholders for their suggestions on uniform civil code and all such 

suggestions and proposals were to reach and were to be submitted by April 6 2018. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


