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                                                            CHAPTER I 

  Introduction 

 

Evolution of the Problem 

The Personal Laws1 are one of the unique components of the Indian Legal system. They are 

laws which govern matters of marriage, inheritance etc. of people belonging to a particular 

religion.2 The Personal Laws tell stories about the culture, behaviour, beliefs and values that 

are social constructs that shape the views of the people about their antecedents and roots. In 

India such social constructs have received legal recognition. India is a multicultural society 

and different groups in India have separate Personal Laws. Over centuries through invasions 

and migrations various religious groups like Islam, Parsi, Christians have made Indian their 

home. 

Development of Personal Laws in India 

In the Hindu Era(500 B.C-800 A.D): From the early ages, from the advent of Aryan 

civilization the pantheon people were termed Hindus by the British as they lived on the banks 

of the river Sindhu. However, recorded history is available from 500 B.C. 

During this period, the general public enjoyed full liberty in matters concerning personal 

laws. The society during this period was administered by the sages. The laws made by 

religious leaders not only referred to religious ceremonies and rites, but acted as ethical and 

moral code.3 

There were common laws established by the religious leaders of the society. There was no 

distinction between the civil laws, religious and social rules. Thus Hindus regarded the laws 

as a vital part of their religion.4The period between 800 A.D. to 1000 A.D. is an era of 

invasion and the beginning of the invasions into the territory of India. 

 

                                                           
1 The expression ‘Personal Law’ means the law which governs a person’s family matters. The framers of 

Constitution of India meant by the word ‘personal law’ as “marriage and divorce; infants and minors; adoption; 

wills; intestacy and succession; joint family and partition”. See Entry 5 Schedule VII, Constitution of India. 
2Saldhana  v.  Saldhana, AIR 1930 Bom. 105. 
3 The various sources of law relied upon at this time were shrutis, smritis, puranas, dharmasutras, 

dharmashastras, etc. The Arthashastra and Manusmriti were influential treatises in India, texts that were 

considered authoritative legal guidance. 
4 U.C Sarkar, “Hindu Law: Its character and Evolution” 6 JILI 214 (1964). 
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In the Muslim Era(1000 A.D-1700 A.D):After the Muslim conquered India, Islamic law 

became the law of the land.5Hindu law was not accepted by the Muslim rulers, however, they 

did not totally abolish the Hindu law system. In matters dealing with marriage, inheritance, 

worship, etc, Hindu law was applicable to the Hindus. Though the personal laws of non-

Muslims were applicable in civil matters, the criminal law was of an Islamic nature. During 

this period there were two separate systems of personal laws that continued in parallel lines. 

 

In the British Era(1700 A.D-1947 A.D):When the British established their hegemony over 

India they did not want to interfere in the religious matter of the Indians.  The British adopted a 

clear policy and granted autonomy to the ‘natives’ in respect of Personal Laws. They 

considered that religion was a sensitive issue and that interference in the religious matters would 

in turn threaten the existence of the British. However there are instances of interference by the 

British as it is made out in the case of Dada Bhikaji v. Rukmabai6.  

As discussed above in India before the colonization Hindus and Muslims with very few 

exceptions were governed by their own respective laws in both religious and secular matters. 

The British continued with the same policy with regard to the personal matters of Hindus and 

Muslims. 

However despite the colonial authorities distancing from the religious usages and Personal 

Laws of the ‘natives’, history is witness to the fact there were interventions with the same by 

both Judicial7 and Legislative8 means, that generated a huge amount of legal literature. 

 

In the Post-Independence Period: In the late 1940s when the Constituent Assembly while 

engaged in drafting of the Indian Constitution they faced the dilemma of the issue of Personal 

Laws, whether to leave the personal matters of each religious group outside the purview of 

law making. Several members of the Constituent Assembly were of the view that there ought 

                                                           
5Quran is the first and the most important source of Islamic law. It is believed to be the direct words of God. 
6 (1885) ILR 9 Bom. 529. 
7 With regard to dispute concerning personal matters the onus to proof the custom was upon the party alone. 

Due to the existing diversity of customary practices there was no coherent scheme of identifying religious 

practices that could be the basis for effective dispute-resolution. The judges trained in the English Common law 

tradition began to apply principles that they themselves were familiar with. The implication of this was that in 

the event of uncertainty in choosing between scriptural interpretations and actual customs, Courts were more 

likely to invoke the doctrine of ‘justice, equity and good conscience’ to decide cases.  
8 The colonial period also witnessed several legislative interventions which sought to curtail practices that had a 

religious basis. These Legislations prohibited infanticide, abolished the upper-caste practice of sati sought to 

remove caste disabilities for ownership of property, provided for widow remarriage and raised the age of 

consent for marriage. The attribution of these interventions as ‘social reform’ measures met with some 

resistance on the ground that they violated the guarantee of religious autonomy. 



                                                                                     3 
 

to be a Uniform Civil Code9 without which they opined, there could be no comprehensive 

unity and integrity of the Nation. Most were of the view that it would be best for the 

Legislature to be given the task of reforming the Personal Laws and achieving the goal of a 

Common Civil Code.10 

It is a matter of common knowledge that partition of India occurred on the basis of religion 

and the consequence had been extremely violent. In the aftermath of partition of India in 

1947 the Constituent Assembly members were of the opinion that it will not be prudent to 

interfere with the existing system of Personal Laws apprehending that such interference may 

again agitate the sentiment of the members of the religious communities. However, even after 

extensive debates and discourse, separate Personal Laws were reserved for various 

communities.11 

Furthermore the Constituent Assembly members at that point of time were mainly concerned 

to protect the fundamental rights enshrined under Part III of the Constitution.12 These rights 

restraints the governmental actions13that is likely to violate the fundamental rights which find 

a pristine place in our Constitution. Amongst the many rights, freedom of religion and right 

to freely profess, practise and propagate religion 14  is guaranteed under Part III of the 

Constitution.  

The Constitutional scheme uses Article 1315 to define law and provide safeguard against any 

violation of fundamental rights. Hence it makes the fundamental rights justiciable. It arms the 

                                                           
9Uniform Civil Code was not defined by the framers of the Constitution and it was placed under Article 44, Part 

IV of the Constitution. However a Civil law would relate to various aspects of personal relations, such as, 

contract, property, marriage, succession etc.  
10 The framers of the Indian constitution, including Jawaharlal Nehru, were convinced that a certain amount of 

modernisation is required before a uniform civil code is imposed on citizens belonging to different religions. It 

was also feared that any attempt to ignore personal laws of various religions might lead to civil war, wide-scale 

rioting and social unrest. 
11 At the time of drafting of the Indian Constitution there was a huge debate in the Constituent Assembly with 

regard to implementation of UCC and the same was opposed by the members representing Muslim community. 

The community opposing UCC took the plea that Article 25 guarantees the fundamental right to freedom of 

religion and unifying their Personal Laws would violate their fundamental rights. The main emphasis of the 

debate was that all laws in India have been codified except the Personal Law and that the Personal Law should 

be codified at the earliest.  
12 The Constitution of India, arts 12-35. 
13 The governmental action implies that the State as broadly defined under Article 12 cannot take any action that 

threatens the exercise of fundamental rights. The word ‘State’ ‘includes the Government and Parliament of India 

and the Government and the Legislature of each of the States and all local or other authorities within the 

territory of India or under the control of the Government of India. 
14 The Constitution of India, art. 25. 
15 Article 13: Laws inconsistent with or in derogation of the fundamental rights.— 

(1) All laws in force in the territory of India immediately before the commencement of this Constitution, in so 

far as they are inconsistent with the provisions of this Part, shall, to the extent of such inconsistency, be void. 

(2) The State shall not make any law which takes away or abridges the rights conferred by this Part and any law 

made in contravention of this clause shall, to the extent of the contravention, be void. 

(3) In this article, unless the context otherwise requires,— 
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Judiciary with the power of Judicial Review16 and makes it the guardian, protector and the 

interpreter of the fundamental rights.  

The Framers of the Constitution of India took great care and caution in weaving the delicate 

fabric of Article 13. The Article in detail lays down the scope of ‘law’ and while doing so 

makes it clear that under what circumstances the pre‐constitutional as well as post 

constitutional laws shall be valid or void.  

The legality of pre-and post-Constitution laws shall be subject to compliance with the criteria 

as laid down in Article 13. As a necessary corollary it would mean that any Personal Laws if 

challenged and is found discriminatory should have been struck down. Since the Personal 

Laws did not exist as ‘Law’17 as is understood as being formally legislated law, personal laws 

were placed beyond the ambit of constitutional scrutiny. In other words the Personal Laws 

were not brought within the definition of ‘Law’ as provided under Article 13.18 They were 

not even considered as Custom19. 

Thus the main problem concerning Personal Laws is that if it is excluded from the definition 

of ‘Law’ under Article 13 then the ‘status’20 of Personal Laws remains ambiguous. The 

implication of this ambiguity is that the Constitutional principles cannot be invoked to 

scrutinise the Personal Laws irrespective of their discriminatory content. 

On the other hand, there are instances where the statutes relating to personal laws had to pass 

Constitutional scrutiny and tested on the anvil of Article 13. 

 

 

 

                                                                                                                                                                                     
(a) “law” includes any ordinance, order, byelaw, rule, regulation, notification, custom or usage having in the 

territory of India the force of law; 

(b) “laws in force” includes laws passed or made by a Legislature or other competent authority in the territory of 

India before the commencement of this Constitution and not previously repealed, notwithstanding that any such 

law or any part thereof may not be then in operation either at all or in particular areas. 

(4) Nothing in this article shall apply to any amendment of this Constitution made under Article 368. 
16This power is exercised by the Supreme Court under Article 32 and by the High Court’s under Article 226. 
17The framers of the Indian Constitution did not anticipate that personal laws could be assailed as being violative 

of fundamental rights. 
18 This has been the ruling by the Bombay High Court in State of Bombay v. Narasu Appa Mali, AIR Bom 1952 

84, that even though customs and usage would fall within the scope of the definition of “laws in force”, there 

was a distinction between custom and personal laws, and that Article 13 would not cover personal laws. The 

subsequent decision of the Supreme Court in Shri Krishna Singh v. Mathura Ahir, AIR 1980 SC. 707, wherein 

they succinctly laid down that Part III does not touch upon personal laws so long as they are not “altered by any 

usage or custom or is modified or abrogated by statute”. 
19 “Custom is a:  a usage or practice common to many or to a particular place or class or habitual with an 

individual b:  long-established practice considered as unwritten law c:  repeated practice d:  the whole body of 

usages, practices, or conventions that regulate social life” [Merriam- Webster Dictionary]. 
20“status” is defined as social or professional position; standing” [Oxford Advanced Learner’s Dictionary]. 



                                                                                     5 
 

Statement of the Problem 

In the absence of lack of clarity regarding the status of Personal Laws whether it is a ‘Law’ or 

‘Law in force’ or a Custom having ‘force of Law’ the position of personal laws within the 

framework of Indian legal system needs to be made certain.  

Also whenever the issue on reforms of Personal Laws is brought up before the policy 

makers21 or before the Courts22 the subject continues to remain untouched upon or remains 

vague. The issue of reforms of Personal Laws has also been resisted in an aggressive manner 

by the religious denominations especially by the Muslims23.  

The other question that rises is if personal law is not within the ambit of ‘Law’ under Article 

13 then whether Judicial Review under Article 32 and Article 226 can be made applicable to 

it? Even assuming that Article 13 is not included within its ambit Personal Laws,24 it must be 

kept in mind that Article 13 is not the only source of Judicial Review. In A.K. Gopalan v. 

State of Madras25 it was held that Article 13 was there by way of ‘abundant caution’ and even 

in the absence of Article 13, Judicial Review would have been possible due to the very nature 

of the Constitution. Judicial Review is thus an inherent concept and can also be read into 

Article 24526 with respect to post-constitutional laws and Article 37227 for pre-constitutional 

laws. However as discussed above the Judiciary has been ambivalent on the issue of “Law” 

with regard to the Personal Laws. 

Time and again whenever controversy surrounding Personal Laws came up to the fore front 

there has been a huge demand for the implementation of a secular Uniform Civil Code28. 

                                                           
21In Dwarakabai v. Prof. Nainan, AIR 1953 Mad. 792, the court observed that the time is not ripe for the 

legislature to reform the law. 
22 In Daniel Latifi v. Union of India, AIR 2001 SC 3262, the Supreme Court with a view to unify the family 

matters held that Muslim divorced Women has a right to get maintenance even after Iddat period under the Act 

of Muslim Women (Protection of right on Divorce) Act, 1986. This ruling is in contrast to the rulings that were 

held in State of Bombay v. Narasu Appa Mali, AIR 1952 Bom. 84 and Shri Krishna Singh v. Mathura Ahir, AIR 

1980 SC 707, where the Court held that Art 13 does not touch upon the Personal Laws. 
23 In Mohd. Ahmed Khan v. Shah Bano Begum, AIR 1985 SC 945, the five judges bench of the apex court held 

that Muslim women may be given maintenance on the basis of some observation regarding personal laws. This 

resulted in a disaster and created a hue and cry amongst fundamentalists compelling the Parliament to pass a law 

modifying the said observation and given prevailing effect to the personal laws.  
24The constitution makers intended to confine the application of fundamental rights to what is stated in Article 

13.Thus, for example, pre‐constitutional laws shall be invalid only to the extent they fall within the category of 

“laws in force”. As un codified personal laws do not fall within that category, it could be argued that they were 

not intended to become invalid on the ground of any inconsistency with the fundamental rights. 
25 AIR 1950 SC 27. 
26 Article 245 of the Constitution of India provides that the Parliament may make laws for the whole or any part 

of the territory of India, and the Legislature of a State may make laws for the whole or any part of the State. 
27 Article 372 provides that subject to other parts of the Constitution, the pre-constitutional laws shall stay in 

force. 
28 In Mohd. Ahmed Khan v. Shah Bano Begum, 1985 2 SCC 556, the Supreme Court observed that the govt of 

India is duty bound of securing a Uniform Civil Code. In Jorden Diengdeh v. S.S. Chopara, AIR 1985 SC 935, 

the Supreme Court of India observed that the law relating to marriage, divorce and judicial separation is far from 
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The question also remains whether adopting a Uniform Civil Code will be an answer to the 

controversy surrounding Personal Laws and will it be treated as ‘Law’ in the secular domain 

of India, satisfying the underlying principle of “equality before law and equal protection of 

law”.  

In a welfare State like India, the Judiciary has to take an activist stance in order to eradicate 

any type of discrimination29 which it has been doing as Judicial Activism. In many cases 

Judicial Activism has addressed matters of personal laws. Only such an approach can curb 

the sprawling forms of discrimination in the Personal Laws and thereby ensure the 

accomplishment of the constitutional ideals of equality and fraternity.  

 

Hypothesis 

After 69 years of adoption of the Constitution the “status” of Personal Laws in India still 

remains ambiguous. It is not clear whether it is at par with the concept of ‘Law’ or ‘Law in 

force’ or Customs having the “force of Law” under Article 13 of the Constitution. Unless the 

status of Personal Laws is clarified and expressly made at par with the status of any other 

secular laws the ideology of securing equality of law and equal protection of law between 

men and women will continue to be an illusion leading to gross failure of social justice. 

Moreover, even though the status of personal laws remains ambiguous, Judiciary has 

recognised as law and has reviewed it and tested it with the touch stone of constitutionality. 

However, an express clarification is needed to ensure progressive equality in the domain of 

personal laws. 

 

Research Questions 

 

1. Whether Personal Laws is ‘Law’ or ‘Law in force’ or Custom having the ‘force of 

Law’ under Article 13 of the Constitution? 

2. Is Personal Laws a ‘Law’ within the definition under Article 13 of the Constitution 

and subject to Judicial Review? 

                                                                                                                                                                                     
uniform so the time has come to make a uniform law which would be applicable to all irrespective of religion 

and caste. In Sarla Mudgal v. Union of India, 1995 3 SCC 635, the Supreme Court directed the govt to take 

steps towards securing a Uniform Civil Code for Indian Citizen which is necessary for the national unity and 

integrity. 
29 The Personal Laws does not echo the spirit of equality as guaranteed under the Constitution. The Personal 

laws are discriminatory towards women’s rights. For example; Muslim Law recognises unilateral divorce by the 

husband but not by the wife. 
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3. Whether a Uniform Civil Code if adopted, will it be treated as a ‘Law’ in the secular 

domain of India in personal matters? 

4. What is the emerging Judicial trend on the issue? 

 

Objective of the Study 

Not considering Personal Laws ‘Law’ under Article 13 of the Constitution and keeping it 

outside the purview of Judicial Review gives rise to dangerous situation where women will 

be made victims of male dominance and abuse and social exploitation without any legal 

remedy. The object of the study is to see the status of the Personal Laws vis- a- vis the need 

of social justice and if a common civil code is adopted will it be treated as a ‘Law’ in the 

secular domain.  

 

Significance of the Study 

The laws governing the personal sphere of people whether Muslim, Hindu, Christian or Parsi 

has been influenced by religious faith and practises, culture and custom. These laws which 

have been in practise since many centuries are not in tune with the present time. Hence the 

Personal Laws are of special significance to ensure equal treatment of all for social 

integration. Ending discrimination on grounds of sex or religion is therefore a prerequisite for 

development and nurturing the inherent dynamism in a society. 

In this backdrop the present study is significant because people in India are still being 

governed by their own Personal Laws. Despite the Constitution echoing the spirit of equality 

and non-discrimination, the existence of many Personal Laws in turn leads to an unequal 

society. Not treating Personal Law as ‘Law’ under Article 13 opens up avenues for patriarchy 

to meet out unequal treatment to women without any remedy against it.  

The study proposes to clarify the ‘status’ of the Personal Law and if necessary propose an 

alternative possibility of secularization of religio-personal issues which will pave the way for 

achieving substantive equality.  

 

Limitation of the Study 

The research has been limited to evaluation of legal principles on the status of Personal Laws 

in India and how it has been developed and the legal reasoning and interpretation on the issue 

of Personal Laws. The study has not dealt with the content of the personal laws of any 
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community except where it has been contextually necessary. The study is confined on the 

broad concept of “personal law” vis-a-vis its status under the legal framework of India. 

 

Methodology 

 

The methodology adopted in this thesis is Doctrinal method. In this thesis, national and 

International instruments, Constitutional provisions and other relevant statutory materials 

besides relevant case laws and reports touching on the topic have been analyzed.  

The primary data have been collected from the debates of Constitutional Assembly, the 

judgements of Supreme Courts and High Courts on the issue, and also various enacted laws 

have been relied upon. 

The secondary data will consist of various interpretations made in commentaries on the 

Indian Constitution, the books, articles and research papers published in different journals.  

The purpose of research is to critically evaluate the problem of implementation of various 

judgements and the role played by the Parliament in this area. 

Chapterisation 

The thesis is divided into eight chapters including introduction and conclusion along with 

suggestive recommendations. A brief summary of the chapters has been mentioned below. 

Chapter I:   Introduction, the introductory chapter provides a brief overview of the topic 

entitled “A Study of the Status of Personal Laws in India with Reference to Article 13 

and Judicial Review under Constitution of India” along with detailed synopsis of the 

research. 

Personal Law: Chapter II: A Conceptual Framework, deals with understanding the 

concept of personal laws. How the concept of personal law has evolved and what are the 

views of legal philosophers on personal laws is dealt with in this chapter. Also how personal 

laws are viewed in India has been discussed in this chapter. 

Chapter III: Evolution and Growth of Personal Laws in India, traces the evolution of the 

personal laws in India since the ancient times, i.e. starting from the Hindu era and after the 

invasion by the Mughals and the British how the matters on personal laws were dealt, with 

the change in administration have been discussed in this chapter. After India achieved 

independence how the said issue was dealt at the time of framing of the Constitution. Insofar 



                                                                                     9 
 

as the Constituent Assembly debates are concerned the chapter elaborately analyses the 

discourse on personal law and uniform civil code, primarily in the context of constitution 

making.  

Chapter IV: Part III of the Constitution in the Context of Personal Laws: An Analysis, 

discusses the personal laws in the context of Part III of the Constitution which deals with 

Fundamental Rights. It examines the position of personal laws within the constitutional 

framework and an academic discourse on the said matter.  

Chapter V: Personal Laws and Judicial Review-The Conflicting Judgements of the 

Courts in India and their Impact upon the Personal Laws, discusses the judicial approach 

on matters concerning personal laws in India. The chapter examines that the judiciary have 

been proactive and in many cases Judicial Activism have addressed the issues on personal 

laws. However, they have been conflicting judgements of the courts on the status of personal 

laws thus; relevant cases have been discussed and examined in this chapter. 

Chapter VI: ‘Locating Uniform Civil Code in the Personal Law Debate: As a Panacea 

for the Problem, discusses the Constituent Assemble Debate on Uniform Civil Code and the 

reasons that were given for its necessity have been discussed. Also the judicial approach 

towards Uniform Civil Code has been discussed. Further, whether adoption of Uniform Civil 

Code can be a solution and an answer to the controversy surrounding personal laws have 

been discussed. And the academic discourse on Uniform Civil Code has also been discussed 

in this chapter. 

Chapter VII: Concept of Personal Laws in SAARC Countries, discusses the topic on 

personal laws and uniform civil code as it obtains in India and its South Asian neighbours, 

namely, Pakistan, Bangladesh, Nepal, Srilanka, the Maldives, Bhutan and Afghanistan. Since 

Pakistan and Bangladesh were part of India before 1947 and since both are predominantly 

Muslim countries, they provide interesting insights into how Muslims look at their own 

personal law and at that of others-reforms in Muslim personal law, yes; but, in respect of 

others, indifference. Nepal, Bhutan and the Maldives make interesting cases because they all 

have uniform legal codes or uniform justice systems. In respect of Srilanka, besides Buddhist, 

Hindu and Muslim personal laws, the Kandyan law and the customary inheritance law of the 

Jaffna Tamils known as the Thesavelamai law is discussed in this chapter. 
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Chapter VIII: Summation and Suggestions, is concluding chapter along with some 

suggestions given by the researchers. 

Literature Review: 

Simon Shetreet & Hiram E. Chodosh, Uniform Civil Code for India (Oxford University 

Press, 2015), the book lays down lays down blueprint for alternative frameworks and courses 

of action, drawing lessons from the comparative context to develop a Uniform Civil Code for 

India. The author analyzes how to solve the challenge of introducing the civil code and at the 

same time maintain respect for community laws and social customs. It provides global and 

local perspectives on the promised Uniform Civil Code, envisioned by the Indian 

Constitution, but not yet implemented. It also lays down a new set of guidelines and 

processes that can help India find answers to the disconcerting and politically sensitive 

dilemma of implementing the Uniform Civil Code. 

 

Tahir Mahmood, Muslim Personal Law: Role of the State in the Indian Subcontinent (All 

India Reporter, Nagpur, 2nd edn., 1983), this book begins with the survey of the legal 

documents which recognized Muslim Personal Law during the early days of British rule. It 

then proceeds to discuss the demands voiced by certain sections of Muslims in regard to their 

personal law during the independence movement and Constituent Assembly. The discussion 

is then conducted in terms of the place which Muslim law actually found in the Constitution 

enforced in 1950 and the way it has been treated in the Indian legislature since the advent of 

freedom. It is in the light of this survey and discussion that the right and wrong in the 

conflicting attitudes to a common civil code and the personal law reform, now prevailing in 

various sections of Indian Muslims, may be judged and illustrative and critical account of 

such attitudes being discussed in the book. The constitutional status of the Muslim Personal 

Law in other two parts of the subcontinent-Pakistan and Bangladesh-its reform in those 

countries and the reaction of the people to the same, have also been discussed by the author. 

Partha S. Ghosh, The Politics of Personal Law in South Asia; Identity, Nationalism and the 

Uniform Civil Code (Routledge, 2007), the book deals with issues and concepts, posits the 

problematic in the context of the conceptual dichotomy between the centralized and the 

decentralized view of law together with the evolution of the concept of civil and common 

laws and then relates it to the overall South Asian scene from historical and sociological 
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perspectives. The author discusses the developments on the Indian political scene from the 

fifties through to the present. He discusses into the politics of the discourse on the uniform 

civil code as it unfolded during the period. He also explains the compulsions behind all the 

ruling coalitions going slow on the issue of introducing the uniform civil code, if not rejecting 

the idea outright. The author dwells into the subject as it obtains in India’s South Asian 

neighbours, namely, Pakistan, Bangladesh, Nepal, Srilanka, the Maldives, Bhutan and 

Afghanistan. Since Pakistan and Bangladesh were part of India before 1947 and since both 

are predominantly Muslim countries, they provide interesting insights into how Muslims look 

at their own personal law and at that of others-reforms in Muslim personal law, yes; but, in 

respect of others, indifference. Nepal, Bhutan and the Maldives make interesting cases 

because they all have uniform legal codes or uniform justice systems. In respect of Srilanka, 

besides Buddhist, Hindu and Muslim personal laws, the Kandyan law and the customary 

inheritance law of the Jaffna Tamils known as the Thesavelamai law is discussed in the book. 

Archana Parashar, Women and Family Law Reform in India (Sage Publication, 1992), in her 

book deals with the study of the legislative history of the Family Law of India. The laws 

relating to family in India are also called personal religious laws and the four major 

communities, namely Hindus, Muslims, Christians and Parsees have their own separate 

personal religious laws.  Most of these laws give women fewer rights than men. The 

Constitution of India guarantees equality as a fundamental right, but despite this, the state has 

maintained and applied personal religious laws.  The main argument of the book is that since 

the principle of legal equality is accepted in the Constitution, it must be translated into legal 

rights for women despite claims in the name of religions to the contrary. The substantive part 

of the book aims to analyze the legislative conduct of the state in order to understand how 

and why it justified the pursuit of legal inequality for women. However, in analysing the 

state’s conduct, it is important to underline the importance of political factors, in addition to 

economic explanations. 

Flavia Agnes, Family Laws and Constitutional Claims (Oxford University, 2011), in her 

book shed light on the laws relating to family in India, where different religious communities 

are guided by their own personal laws, each of which has evolved historically under various 

social, religious, political and legal influences. The author examines family law in the light of 

social realities, the discourse of contemporary rights and the idea of justice. Based largely on 

case laws, the book examines the evolution of the personal laws of Hindus, Muslims, 
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Christians, Parsis and Jews during colonial and post-colonial times how these laws apply in 

matters in regard to marriage, divorce, property rights and succession, and whether it is 

possible to ensure that the law is in accord with the modern changes, both in the formal and 

statutory law and the practices of the community. It also examines in depth the role of the 

judiciary, political and academic debates on the issue of the Uniform Civil Code and a 

comparison of the personal laws of the majority and the minority communities. 

Ajai Kumar, Uniform Civil Code-Challenges and Constraints (Satyam Law International, 

2012), discusses the debate on the Uniform Civil Code. The author examines the pertinent 

question ‘whether the Uniform Civil Code should be applied with immediate effect or 

postponed for a period of time until the people themselves decides to adopt it. The author in 

this book has with his keen analytical dexterity has shown that the Indian method of 

operating a uniform law without having a uniform civil law has developed under our noses 

for several decades. But most Indians did not realize this and the nation had its own agenda 

not to tell people clearly what it was doing.  

Jena, B.K.C, Uniform Civil Code (The Law, Neem Chauri Cuttack, 2007), has provided great 

service to the cause of personal laws by filling in the huge gap in the study of succession laws 

by paying due attention to Article 44 of the Indian Constitution. The author rightly argues 

that various provisions of the personal laws followed by the various communities deny the 

equal status to women. While the Hindu personal laws were to a large extent reformed, the 

personal laws of other communities were usually left intact. The author portrays the rights of 

Indian women under the various succession laws and suggests a uniform civil code to end 

prevalent inequalities. The author argues that the secular nature of the Indian state can only 

be fully achieved when a uniform civil code that serves the link between religion and civil 

rights is promulgated by Parliament. 

E., Newbigin, The Codification of Personal Law and Secular Citizenship (Sage Publication, 

2009), discusses the debates on personal law and a Uniform Civil Code in India. Hindu and 

Muslim leaders insist on the "religious" status of Muslim law in relation to a more secular or 

"civil" Hindu legal system. This article argues that these claims obscure very important 

similarities in the development and functioning of these legal systems. Drawing the origins of 

the debate on uniform civil code to the late nineteenth and early twentieth centuries of the, 

the author argues that the systems of personal law in force in India today are the result of the 

end of the colonial attempts by Hindu and Muslim male reformers to change their legal 
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systems as to serve their own interests. The ways in which the reformers managed to secure 

these ends was very different; The colonial constructions of the Hindu and Muslim religious 

practices, and later the partition, formed the context in which the male reformers tried to 

vindicate their demands, before the state and their own communities. Thus, far from making 

an inherent difference between Hindu and Muslim laws, claims concerning the "civil" or 

"religious" status of legal systems are used in both cases to support particular forms of 

patriarchal authority and gender inequality. 

T. Brekke, “The Concept of Religion and the debate on the Rights of Women in the 

Constitutional Debates of India” NJRS (2009), the author emphasizes that in the Constituent 

Assembly Debates in the 1940s, religion was considered an obstacle to the improvement of 

women's rights in India. To understand the negative view of the role of religion in society, it 

is necessary to understand two very different concepts of religion currently in India. The 

author calls these notions the universalist and the particularist concepts of religion. These two 

concepts were associated with dichotomies such as universal religion and particular religious’ 

traditions, positive and negative religion; inclusive and exclusive, progressive religion and 

conservative religion. For most members of the Constituent Assembly, religion was 

considered inseparable from the caste system, local customs, rituals, law, and the general 

worldview. The author argues that this particularist concept of religion has shaped the 

dominant views and attitudes about the public role of religion in the debates at the time of 

drafting of the Constitution. As a consequence, religion was perceived as a barrier to social 

reform in a number of different areas especially it is a major obstacle in the area of women’s 

rights. 

S. Jain, “Viewing the Constitutional framework of India from the mirror of Multiculturalism 

and Critical theories of Democracy with special focus on Personal Law” SSRN (2014), the 

author addresses fundamental questions about the nature of personal law in India. The author 

argues that the subordination of personal law to fundamental rights embodied in part III of 

the Indian Constitution is based on a priori theoretical approach derived from Western 

liberalism and Hindu Majoritarianism. Abolishing the personal law of minorities or aligning 

it with the reformed personal law of the majority is not a positive step towards the adoption 

of a Uniform Civil Code. Rather, it would strengthen the "majority construction" of the 

personal law of minorities and would be marked as a serious erosion of the idea of 

introducing in the public domain a debate on the discriminatory nature of the personal law of 

the majority. In the author's view, the promulgation of a Uniform Civil Code is not a 
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categorical constitutional obligation and, at the same time, Parliament and the courts must be 

cautious of the serious repercussions, while attaching undue importance to it. The author 

agrees with the approach adopted in South Africa, where the issue of customary law was 

politically addressed by ensuring the active participation of all communities during the 

process of law reform and the author sees no reason why we cannot adopt the same in India 

to participate in the reforms of the personal law of minorities. 

The author also develops the argument that personal law as a socio-legal institution can 

coexist together with the written constitution and the legal norms The doctrines and 

principles must be developed to deal with the cases where the laws contradict certain 

provisions of the Constitution. 

 

M. Kasturi, “Judicial Activism under Article 21 and Personal Laws” JIR (2015), in her 

article elucidates, India is a nation with various communities that are governed by different 

personal laws according to their religion. These personal laws often come into conflict with 

the principles set forth in part III of the Constitution. In general, the courts have been 

reluctant to violate these laws because of a violation of fundamental rights. This is partly due 

to the fact that personal laws are generally not considered as "laws" under Articles 13 and 

372 of the Constitution. However, some of the personal laws have been interpreted in a way 

that puts them in harmony with the fundamental rights. But the efforts of the judiciary are not 

enough, what is necessary is a proactive approach of the legislature. A Uniform Civil Code 

along with Judicial Activism has the potential to make significant positive changes in the 

field of personal laws. 

 

 

 

 

 

 

 

 


