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INTRODUCTION 

"Everything has been said alreadyi but as no one listens, we must always 

begin a~ain."-Andre Gide· 

Five hundred years ago, there was scarcely and intellectually domination 

of one society by another society's intellectuals. Today, that scenario stands 

dramatically altered: the intellectual elite of the one-sixth dominates the 

conditions of life of the rest of humankind; decides what is good, for it, what it 

should do, how it ought to organize its affairs, what kinds of seeds it ought to · 

plant. The history of ancient India may be said to commence from the period 

.during which Rig-Veda was composed. In Rig-Veda we find a great literary 

, monument of hoary antiquity, containing a code of ethical life reflecting the 

thOUQht and aspirations of the people. Vedic literature which is the prime source 

of all cultural manifestations in Ihdi~ depicts a vivid p'icture of ancient Indian 

womanhood. The Vedic society was a patriarchal one and hence father was the 

head of the family and son. was the person for whom prayers were uttered for 

even before the birth. The patriarchy of traditional Indian Society since times 

immemorial has viewed women as a product of history and based on this idea, 

the patriarchy has registered a milieu of mystification, whereas the reality is that 

women also actively participate in making the first unit, e.g. the family. Family is 

possibly the first or the forerunners of the a~sociation of human beings. The 

patriarchy kept women illiterate econo.mically unrecognized, socially inferior and 

legally helpless and their image in public life had been negatively influenced due 

to their unvalued and under valued work in economic terms, whereas the reality 

is that they also contribute in n·ations building. 

After independence we have resolved to give ourselves a Constitution. The 

preamble of the Constitution alon~ with its jurisprudence has many dimensions, 

radical and c'rimson. The legal luminaries of the present century say that the 

value 'revolution and humanist transformation the Constitution has inaugurated 

has yet to blossom fully to make the lives of the many millions of our countrymen 

pulsate with material, moral and spiritual joy. The great vision of our founding 

fathers was that a just social order should bloom into existence in the fullness of 

time where the feeblest of the Indian fraternitY. shall have fulfilment, not 

frustration, where the state shall strive to wipe every tear from every eye, where 

(\.._.14~ ~~f'-~ 
D'1· o). 'Ulf 

t !) "'f VI- v-i ~ 
BOwli'IJit C.h!\.t-h.tjee. 
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people's sovereignty and democracy · sl')all prevail. That is the mission of the 

Indian Republic projected througn the fundamental rights in part III as well as 

directive principles in part IV and Part IVA of the constitution. 

The Constitution guarantees certain fundamental rights and freedoms, e.g. ,-
freedom of speech, protection of life and· personal liberty etc, which may be 

termed positive rights. Along wittl certain negative rights, prohibiting 

discrimination or denial of equal protection of law, are also guaranteed. As equal 

citizens of India, women benefit from these rights equally with men. However, 

. since the constitution recognised the unequal social provisions for women and 

children even in violation of the obliQatio_n not to discriminate among citizens. · 

· These ·powers have been used to enact special laws for the protection of women 

·workerS in factories, mines and plantations and to provide maternity relief to 

women worker_:; in the organized ·sector. The law has ensured that women get 

equal pay for equal work with men. The Directive Principles of State Policy, 

embodying the major goals of a welfare state, also contain specific items affecting 

women. The omnibus provision of Article 38 directs the state to bring about 

. transformation of socio-economic conditions . for the common good which is .·. 
necessary for the achievement of an egalitarian and just social order which would . 

affect nien and. women equally. Artide 39 holds out the promise of an equal right · 

to adequate means of livelihood, equal pay for equal work, protection of health 

and strength of workers-men, women and children-from abuse and entry into 

avocations unsuited to their age and strength. Just and humane conditions of 

work and the provision of maternity relief are directed by Article 42. The special 

attention given to the needs and problems of women as one of the 'weaker 

sections' of Indian society and the recognition of political equality was 

· undoub~edly a radical departure from the norms prevailing in traditional India. It · 

has led many scholars to describe the Indian Constitution as a manifesto· of a 

social revolution. 

Indian women had been suppressed under custom and law for a 

_.considerable period of ti~e for which man was responsible and in the shaping of 

which she had no hand. It was later_on realized that woman has as much right to 

·shape her own destiny as man has to shape his and that it is up to men to see 

, tHat they enable them to realize their full status and play their· part as equal of 

men. The suggestion for a comprehensive reform of Hindu Law had in fact come 

from the ·reform movement and ttie women's movement in particular in the 

period before independence. The clamour and Gandhi's support had resulted in 
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the appointment of a Co111mittee under the chairmanship .of Sir B.N. Rau in 1941. 

Though the report was ready befqre independence, its implementation could only 

be taken up by the Government of free India. After years of debate and 

considerable modification the law could be enacted only piecemeal in the mid

fifties. As a result of these series of law, the legal position of Hindu women has 

improved considerably by the ban of bigamy·, the provision of right to divorce and 
. . . 

the right to inherit a share of parental property. While legal reforms have 

improved the status of Hindu women considerably similar reforms have not taken 

place in other systems of persona·! laws in vogue in current India. Apart ·from 

these India has adopted a series of social laws for the control and eradication of 

social practices like dowry and immoral traffic in women and their indecent 

representation as they were degrading t~e status of women. In the mean time 

the country has adopted various International conventions which are beneficial 

for the protection of women's human rights. However, the directive contained in 

Article 44 which speaks for the enforcement of a uniform civil code still remained 

a distant dream. Judging by the standards of many developing countries the legal 

and political rights conferred on women in India would thus appear to be . 

considerably high. When one ·compares the situation that prevailed at the 

beginning of the 20th century, the progress may even appear fantastic. But this 

should not confuse an honest academician that we have achieved the goals of the 

constitution substantially. 

In a complex and stratified social structure, however, cultural variations 

and the uneven distribution of power privileges and effectiveness automatically 

introduces the notion of comparison and grading in examining the status of any 

group. In discussions of women's status in any society, the general conv,ention 

has been to assess their roles in relation to men. Two other dimensions have in 

recent times been introduced to facilitate such assessment particularly in a period 

of change; first the extent of actual control enjoyed by women over their own 
~ . 

lives and the second the extent to which they have. access to decision-making 

processes and are effective positions of power and authority. While the politico

legal1 frame work of a society indicates the scope of rights and obligation of its 

members, the advent of quantitative methods has made it possible to adopt 

certain statistical indicators, e.g. that may help to locate the status of women vis

a-vis men, both at a given poin~ of time as well as to measure the extent of 

change over a period. This realization when translated in to reality through some 

legislative effort and con.sequent legislation position of Indian women became a 

little better. Apppcation of the above indicators to a society however, poses 
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several problems. The problem is that secular law and statistics tend to reduce 

every individual and group to homogeneous, measurable units, while cultural 

variations, social hierarchy and economic inequality tend to defy these trends. 
I 
l 

The reality is that whatever the Jaw may say, women's roles rights, rights and 

norms of behaviour as also those of others towards . them are still greatly 

influenced by cultural factors like institution of family, kinship groups, descent 

systems, religious and other cultural traditions, caste, economic and political 

hierarchy, etc. On this already complicated structure of India the process of social 

change, development and modernization has taken place, one must admit. But 

then this development had virtually become complicated by the impact of alien, 

western cultures which had superimposed certain other imprints resulting in 

various simultaneous processes which aresometimes complementary, sometimes 

contradictory and destructive of each other. As a result what we find now in India 

a conglomeration of complex, interrelated and often confusing pattern of change. 

Appreciation of this complexity led the Committee on the Status of Women in 

India to admit that the status of women in the Indian context can not be defined 

simply and that the general concepts like equality, role differentiation, legal, 

social and political rights, dependency or independence are not equally applicable 

to all section of our population. 

Before science put it under the microscope, sex was a simple, 

uncomplicated thing. In order to 'build' humans, all one needed was a man a 

woman, and Mother Nature took care of the rest. But, all that is considered an old 

fashioned way of making new humans. In the future, it might be possible to build 

humans in tanks, make couples of human in labs and even change the course of. 

one's genetic destiny by turning women into men. If kissing is nothing more than 

a way of sniffing out compatible genes, what is point of sex- and will it ever be 

the same again? This quest can unveil the secret of sex and throw light on a lot of 

new scientific facts of life and evolution. Any way from the very dawn of 

civilization sex and sexual offending has and had been the focal point for 

discussion and debate and in some cases it has remained as the main cause of 

discord among individuals. In some cases it has even went to the extent of 

becoming root cause for war where two kings found themselves engaged with. 

History bears witness to the above fact. Sex still remains as an enigma in every 

sphere of human activity. But sexual offences against women remained unabated. 

We are today fairly well convinced that society is in a bad way and not necessarily 

evolving in the direction of perfectibility. It is easy to recognize the various stages 

by which the deep corruption is reached. Futility, lack of a living faith, the drift 
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into loose . morality, greedy consumption, financial irresponsibility, . and 

uncontrolled bad tamper; ·a self-opinioned and obstinate individualism, violence, 

sterility, and lack of reverence for life and property including one's own; the 

exploitation of sex, the debasing language by advertisement and propaganda, the 
' . 

commercializing of sex and nudity, the pandering to superstitio-n and custom, the 

conditioning of people's mind by mass-media and spell-binding of all kinds, 

venality and , hypocrisy,. dishonesty in ·material things, intellectual dishonesty, 

·and above alf hedonism that the modern scientific development and materialistic 

culture has commoditized tl:le modern women. The result is that now the unique 

creature of god i.e~ the human beir"JQ is altogether a transformed entitY that lives 

for money and sex. 

Now we live in a complete different era because the time· has changed, 

and so the scenario. Though the changes can be seen in the material culture, no 

changes in our attitude towards women, perception and values can be seen. The 

rate, complexity arid variety of change in our time are with out precedent. All 

forms about us are altered, from the tools that complicate our toil, and the 

wheels that whirl us restlessly about earth, to the innovations in our sexual 

relationships, and the hard disillu-sionment of our soul. The sensual pursuits based 

on heady technology now drugs our whole generation. Modern women have now. 
. . 

become an object to be viewed by men. She has become a thing to be. enjoyed by 
' . . 

men. They have now become more vulnerable elsewhere, whether it. is her work 

place or the street or whether it is her own home. Male expectations of women 

are backed up by attitudinal, verbal and actual violence in all areas of life. Women 

of this era now experience violence and domination in the home, in the work 

place through sexual harassment and actual violence an_d on the streets in 

generalized hostility towards women. In th~ changed s.cenario a majority of 
\ 

modern women and minor female see .themselves at risk of sexual violence and 

crime. The crimes against women namely sexual violence, rape, sexual 

exploitation are now the biggest threat to human rights across the planet and 

India is no exception to this phenomena. Despite existence of a number of special 

legislations for providing protection to women, the proportion of crime against 

women has deteriorated. Womeri in India still continue to be victims of crime 

which are directed specifically against women. These crimes are known as crimes 

against women. The latest data on crimes against women not only shows crimes 

against Women have increased considerably.1 (See the Table 0:1 below) 

1 Crimes against women, 2005, National Crime Record Bureau, Government of India. 
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Table 0:1· 

Recent Trends in Sexual Offences in India 

Crime Head In In In In 2003 In Percentage 

2000 2001 2002 2004 variation in 

2004 over 

2003 

Molestation 32940 ·34124 33943 32939 34567 4.9 

Sexual 11024 9746 10155 12325 10001 -18.8 

Harassment 

Importation of 64 114 76 46 89 93.5 

Girls . 

Immoral 9515 8796 6.598 5510 5748 4.3 

Trafficking ' 

Indecent 662 1052' 2508 1043 1378 32.1 

Representation of 

women .. 

Rape 16496 16075 16373 15847 18233 15.0 

Thus it appears that leaving sexual harassment all other sexual offences 

against women are on the rise. The offence of sexual harassment though has 

shown. a decline in the year 2004 but still the number of commission of the 

offence is not less. However, these figures are only indicative of the tip of the 

· iceberg as a majority of cases remain un-reported for a host of reasons like lack 

of trust between the law enforcement agencies and the public and attitude 
, 

towards rapists and the victim. This necessitates a fresh look at the legal policy 

· relating to. sexual offences against women, to find out whether it is working 

. properly or where we are lagging behind in this regard. The above data also calls 

for an introspection and examination of the law relating to sexual offences which 

are in vogue in the country. There may be problem not OI'\IY in the law, but also 

policing, conducting inquiry and court proceeding and implementation of the 

policy of law. One idea may be to find out the exact areas which are contributory 

to the rise of such offences. The aforesaid data appears to indicate that increasing 

rate of sexual offences against women is really alarming and pointing out many. 

possible flaws i.e., legislative lag, absence of proper law, weak implementing 

machinery, failure of existing protective measures. The problem ·therefore is of 

. grave concern and is to be investigated from various angles including legal, 

sociological, psychological,.and judicial point of view to find out whether there is 
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defect in the law itself or in its implementation, whether new law is required to 

cope with changing facets of the sexual offences against women. A humble 

attempt has been made to bring out an appropriate suggestion. The present work 

has contributed in this area . 

. There has been a constant rise of sexual offences against women in our 

country in the past few, decades~· Hardly a day passes without report in the 

newspaper or other media of a rape or assault or molestation or sexual 

harassment of women. Sam~ survey even suggest that. every two hours a rape 

occurs somewhere in India. The aim of the present research work is to analyze 

the existing laws relating to Rape, Sexual Harassment,· Immoral Trafficking, 

Bigamy, Adultery and other laws-both substantive, procedural as well as judicial 

decision and wherever possible to suggest further reforms in order to make the 

law full proof and effective. 

The present. work is intended to be introductory, but not in the sense of 

describing the main rules of criminal law with regard to the sexual offence. Its, 

first aiJ11 is to make a concerted study of the offences that may be and infact 

committed against women which are in essence sexual offence. This is important 

in. a country where the criminal iaw (The Indian Penal Code, 1860) recognizes 

'rape'· as the only sexual offence against women. Then the task is to assess how 

far our crimjnal law has been able to incorporate and foresee the sexual offences 

that may be committed against women. But then the present study has not been 

carried on in the sense of describing the main rules of criminal law in a simplified 

way. It has been weighed and measure~ and compared with and in relation to 

other progressive rules of law enshrined in the constitution of the country, 

international and regional instruments wherever possible. More over an attempt 

has been made to examine the whole thing in the light of human rights 

jurisprudence· of the mod~rn day world which the world body vouchsafes to 

enforce in a disparate group 

Its foremost aim is to raise questions about the criminal law which deals 

with sexual offences as well as rules of procedure and to. examine some of the 

principles and policies at work in the shaping of the criminal law by the 

legislature, the court and the law reform bodies and academic commentators. The 

process. of examination does not start from the assumption that ~he criminal law 

is grounded in a stable set of established doctrines. A more realistic view is that 

the arguments and assumptions which influence the development of criminal law 

from· a disparate group, sometimes conflicting and sometimes invoked selectively, 

. has been the guiding force to the researcher. Another task of the researcher has 

been to identify the principles and policies that appear to play a major part for 
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formulating law; for defending an old law. The legal focus of this work is upon 

Indian Criminal law that deals with sexual offences either expressly or the sexual 

offences against women which are in essence a sexual offence against women. 

The problem areas are too many in the present study. Firstly societies 

differ remarkably in what they consider socially desirable and undesirable in 

terms of sexual behaviour and consequently differ in what they attempt to 

prevent or promote. There appear, however, to be four basic sexual controls in 

majority of human societies. First, to control endless competition, some form of 

marriage is necessary. This not only removes both partners from the competitive 

arena of courtship and assures each of a sexual partner, but it allows them to 

devote more time and energy to other necessary and useful tasks of life. Second, 

control of forced sexual relationship is necessary to. prevent anger, feuding, and 

other disruptive retribution. Third, all societies exert control over whom one is 

eligible to marry or have a sexual partner. All have incest prohibition; the prime 

reason seems to be the necessity for preventing society from being snarled in its 

own web. Fourth, there is a control through the establishment of some safety

valve system: the formulation of exception to the prevailing sexual restrictions. 

Turning to the particular forms of sexual behaviour, one learns from anthropology 

and history that extreme in social attitude is common. 

The second problem is that sexual deviations and sex offences are of 

course, social definitions rather than natural phenomena. What is normative 

behaviour in one society may be a deviation or crime in another. One can go 

through the literature and discover that virtually any sexual act, even child -adult 

relations or necrophilia, has somewhere at sometime been acceptable behaviour. 

Homosexuality is permitted in perhaps two third of human societies. In some 

group it is normative behaviour, whereas in others it is not. In some group .it also 

exists as alternative way of life for certain individuals. These special individuals 

are sometimes transvestites, who dress and behave like the opposite sex. The 

real problem is posed by the criminal law itself simply because law makes no 

formal distinction between sexual offence and other offences. How one 

differentiates is therefore largely a matter of individual choice, and the criteria for 

classification are open to debate. Another problem is that what constitutes a 

sexual offence against women varies over time and place. An existing offence 

may be decriminalized at the stroke of a statue, and existing behaviour may be 

recognized as needing to be criminalized. Some sexual offence may be committed 

even when there is consent between the adult parties concerned and most 

notably when activities are committed in a public rat~er than a private place, 

when they are deemed to offend our concept of public decency and morality. 
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Children and young people below the age of consent may be engaged in unlawful 

sexual intercourse, either with or without their consent. Such offending can take 

·place within a family and may be .intra-familial or outside of the family and may 

be extra-familial. They may be coerced into prostitution against their will. 

Offences may be committed against women with mental impairment who are 

unable to give a true co'nsent. It may be committed against women falling within 

the prohibited degrees of relationship and may be incestuous. 

Another problem in this field or area of study is that two major sexual 

offences na.mely rape and sexual Harassment are incapable of exact definition 
0 

though penal law have defined rape but it is silent as to the exact definition of 

sexual harassment.· Each of these offe·nces needs more specific. and clear 

definition. The Indian judiciary in few cases has applied to international law in the 

domestic matters. But the incorporation of international law in domestic law is 

possible only when the law does not come into confljct · with an Act of the 

Parliament. In our country the will of the legislature still_ considered to be 

supreme though we ha'{e a written constitution and we proclaim it to be the 

supreme law of the land and international law only fills the gaps in municipal law. 

But when it comes to the sphere which necessarily ,calls for legal. realism judiciary 

avoids a possible clash with the legislature. Though the efforts so far made by the 

highest court of the country is not negligible with respect to the protection of the 

rights of women, but the same judiciary has not taken the opportunity in many 

cases by avoiding possible clash . with the legislature or m~ssed the opportunity by 

not becoming a realist. There must be supportive legislative will as well as 

sufficient number of wings of the state having subs.tantial power fo'r the better 

implementation "of human rights of the women in the changed scenario. How far 

the legislative orthodoxy and gerrymandering of the old policy, with respect to · 

the sexual offences against women in the changed settings of the new 

millennium, has been beneficial to women in particular and to the nation as a 

whole, is an area that has been a constant inspiration of the present work. The 

present work therefore has tried to focus this particular aspect. 

The incidence of rape, sexual harassment and other allied offences has 

attained alarming dimensions. The official figures represents only the tip of the 

iceberg as a majority of cases remain vunreported for a host of reasons, like lack 

of trust between the law enforcement agencies and the public. Some sexual 

offences are so unique that, there the victim and not the accused is-seen at fault. 

The decline in the rate· of conviction and the social costs which the victim of 

sexual offence bears is certainly indicative that our criminal justice system has 

either failed or .it is being manipulated by a section of· influential & stronger 
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people or we are lagging behind in terms of civil administrative and judicial 

parameters when compared to the other civilized nations. All these speak volume 

for the need of proper policy formulation and better implementation of human 

right jurisprudence in· this particular area, which has been so far considerably 

neglected. In view of these the following hypothesis may be formulated in this 

area of the· present study; in the present time sexual offences against 

women has increased tremendously and the present criminal justice 

system is not adequately equipped to protect the human rights of the 

women victim and it requires rethinking· of the legislative policy to 

change the existing laws relating to sexual offences. 

The present study involves following basic questions; what are the 

protective mechanism that is available for women against sexual abuses and 

offences? Are the existing laws on sexual offences sufficient? If not then what is 

to be done in this regard? What is the present position of women victim of rape 

and sexual harassment? How far· the compensatory jurisprudence of Human 

rights has been applied and can be applied to ameliorate the plight of victim of 

sexual harassment? How far the state Executive organs and the Apex court have 

been successful ·in preventing prostitution and trafficking of women? Does 

exclusion of marital rape by the husband serve the purpose of law? Is there any 

need of re-thinking of the legislative policy in this regard? Is it still proper to 

criminalize the act of same sex relationship under the vice of unnatural offences? 

Or, in other words, is there any need to decriminalize the act homosexuality and . 

lesbianism? Does legislative & judicial gerrymandering in this regard need a 

rethinking in order to recognize the right of certain section of people in view of 

the present social reality? Apart from these, the significant question is how to 

make the law relating to sexual offences more effective? How to punish the 

offender and provide remedy to the victims? An attempt has been made in the 

present research work to find out appropriate solution to the aforesaid problems. 

How far the legislative orthodoxy and gerrymandering of the old policy, with 

respect to the sexual offences against women in the changed settings of the new 
. . 

millennium, has been beneficial to women in particular and to the nation as a 

w.hole? Finding of answer to all these questions has been one of the prime 

concerns of the researcher. 

The approach to sexual offences against women that has been taken in 

the present work is, of necessity, an interdisciplinary approach, reflecting the 

nature of the activity itself and the various responses to it. The methodology of 

this research is mainly doctrinaire and historical, and analytical approach has 

been followed. As however the present study intends to examine even the 
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efficacy of the existing laws, method of the_ study may ·also be designa,ted as 

action research. The work mainly concentrates upon these areas: The relevant 

statutory provisions in the, Indian Penal ~ode and other statutes. Secondly it 

includes the study of reported judicial decision of the Supreme Court of India; 

thirdly, the academics and juristic opinion gathered from various books and 

Articles published in the first rate law journals and from Internet. 

The protectional rights against sexual abuse, harassment and exploitation 

. find place in various regional and international Human Rights ·instruments, as well 
' J . 

as in the Constitution of India. The work is mainly confined to the Indian position, 

however a brief reference to the position as well . provisions. of law in other 

countries and at the international level has also been made whenever found 

necessary. The necessary study of literature is done under two heads, namely as 

primary sources and secondary sources. As of ·primary sources, the Constitution 

of India, various Statutes, Acts, as well as International Instruments, 

Conventions, Declarations, Protoco~, Reports both of National & International are 

consulted and referre~L Various books, Journals, Periodicals, Articles, Unpublished 

work of law researcher and· researches of other social science subjects, are taken 

as secondary sources. 

Physical and psychological satisfaction, status symbol, sexual deprivation, 

anger, passion, erotic attraction, manifestation of superiority over another have 

been described as the reasons for sexual offences by many sociologists and 

anthropologists. But the reality is that a large number of sexLial offences are 

committed in an organized way for economic gain, as for example immoral 

trafficking of women or prostitution, importation of minor girl and buying and 
. . ' 

selling of minor girl for the purpose of prostitution. The present study, therefore, 

has made an assessment of the role of State executive and judicial organ in the 

prevention of immoral trafficking and prostitution. So far as the knowledge of the 

researcher goes no interdisciplinary study has been made covering all the sexual 

offences against women in India. A number of studies have been made on the 

sexual offence of rape. The statutory provisions under the Penal Code have been 

subjected to judicial interpretation in many cases mainly at the Supreme Court 

level. Some Books are also available covering relevant aspect of rape and sexual 

harassment as well as protection of women in the contemporary society. But 

there has hardly been any research concentrating upon the Criminological and 

penological aspects to the judicial decisions arid an investigation from 

sociological, economic and anthropological. poirit of view. No studies have been 

· made in this area covering judicial behaviour. This research work, therefore, has 
. . 

examined the whole aspect of the topic from various angles. The view of the Apex 
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court in some cases clearly asserts that a s~xual offence like rape is a violation of 

the fundamental right to life. The emerging compensatory jurisprudence as 

fundamental Human Rights has also been extended to this area. The absence of a 

proper legislation was also felt by the court in the area of Sexual Harassment of 

working women in Vishaka2 case, and consequently guide lines were framed and 

direction were issued. Various women group have expressed ·doubt whether these 

guide lines can effectively protect the working women from being sexually 

harassed in the work place. Under the international law Women enjoy the right to 

choice her life partner even if the partner is a woman. Most of the advanced 

countries have decriminalized homosexuality or lesbianism. However, our criminal 

law seems to punish homosexuality but technically silent on lesbian relations. The 

emergence of alternative sexuality and the steady rise in the number of people 

and pr.eferring and following alternative forms of sexuality has led to the 

formation of their organization around the globe and even within the geographical 

limits of the country and their consistent demand· of human rights has drawn 

many academics to the controversy as to whether hetero-sexuality code is the 

only true and legal form of sexuality. The present situation has attracted the 

attention of the Legislators, Jurists, Policy makers, Authors, Journalists, Media 

persons; consequently this situation necessitates a comprehensive research in 

this area covering all those aspects. The present study is therefore likely to 

contribute in this regard. This work then may help the half of the Indian 

population who are women, may help the group who belong to the category of 

yet to be women but are in the group of minor female child. It may be helpful for 

the legislature, policy makers and also to the judiciary which often searches for 

reasoned clues and logic of justice. The possible beneficiaries may include the 

non-governmental organisations and people working for the cause of the 'we' the 

'people of India' enshrined in the constitution of India, the supreme law of the 

country.· 

Sexual offences against women, in different biological and psychological 

forms, have remained in practice, since thousand of years back. However, in the 

contemporary period tiqey are reported to be increasing in every year. It is 

universally accepted that the root cause of this phenomenon inter alia lies in our 

social system, the historical position accorded to them, the religious myth, the 

roles modelled for them by the dominant section of the society who are not only 

physically but also economically stronger. Any quest into the sexual offences 

particularly against women makes it imperative to trace back their position in the 

2 Vishaka v State of Rajasthan (1997) 6 SCC 241 
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history, the roles which were exclusively modelled for them, the social status 

given to them in a particular period of time. The present work therefore 

incorporated within its fold the First chapter (Chapter I) which dealt with status 

and rights of women under the international and national legal framework. ~ere 

the researcher has tried to go back to the history to fmd out historical and 

religious reasons responsible for their present status. Status of women also 

includes within its ambit the legal status which determines their rights. An 

attempt has been made to find out the rights of women which were enjoyed by 

them from the dawn of civilization to the present day world. In doing so the 

present chapter has given an insight in to the status and rights to which women 

are entitled under both the national and international level, simply because 

without this the present study would be incomplete. Protection of women against 

rape and sexual harassment is a Human Rights issue, which attracts global norms 

transcending the national boundary. Hence, this chapter has taken into account 

the development of protective mechanism for women against sexual abuses in 

the International and National field as well as role of our judiciary as far as 

protection of the rights of women victim is concerned 

Sexual offending is often considered as somehow inherently different from 

other forms of offending. The present work therefore has included withi_n it 

chapter-ll which deals with sexual offences against women. Attempt has been 

made to find out firstly, the offences against women which are in essence sexual 

offences against women and secondly the relevant law which covers such 

offences. An attempt has been made to find out whether the present law is 

gender neutral or not. As consent is the biggest factor in the determination of the 

fact whether a particular sexual activity is an offence or not, this chapter 

therefore, focuses on the aspect of consent. Societies differ as to their perception 

of morality and with the passage of time human generation also changes its view 

. and behaviour pattern. Consequently changes can take place in the sexual 

orientation of the human beings and the law may not recognize that change. The 

said chapter therefore gives a cursory look in to this aspect to find out the 

premise of our criminal law relating to sexual offences against women. 

Rape is the most heinous offence against women. It is an insult to the 

civility. It is symptomatic of sexually starved society that has injuriously 

threatened and still threatening the women's very right to liberty and personality. 

The present work therefore, has devoted a chapter (Chapter III) which dealt 

with rape and the law in India. This chapter thoroughly focuses on the offence of 

rape, its kinds, and attempt to commit the same offence which is also an offence. 

In doing so the said chapter has tried to critically study the law relating to rape, 
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the nature of the assault, the aspect of consent, exclusion of marital rape, rights 

of the victim. The study here therefore has fo.cused .on the entire area of 

investigation, trial qnd victim's evidence. An attempt has been made to find out 

the flaws in our rape law as well as social immaturity judicial antipathy at the · 

lower level, and the legislative lag, with which women are confronted and 

subjected in our society. Even the Penal Code views rape as an offence which 

only affects human body ignoring the fact that rape is also a psychological 

assault. The present chapter has made an effort to find out the nature of assault, 

and consequent violation of the rights of the victim of rape; the rights to which 

they are and should be entitled. 

The awareness regarding· sexual offences against women has been only 

around few kinds of sexual offending like r~pe and sexu~al abuses o~ sexual 

exploitation. Even only rape and unnatural offence has got an express mentioning 

in the Indian Penal Code, 1860 as the sexual offence. Then both of these offences 

have been placed under the heading sexual· offences in Chapter XVI which deals 

with offences affecting human body. Does this mean rape is the only offence what 

the author of the code could perceive as sexual offence? Obviously there remain 

other offences which are in essence sexual offence in the true sense of the term. 

The present work has tried to find out the answer of the above question, in 
l 

Chapter IV, which dealt with sexual offenc.es relating to marriage. In the said 

chapter the researcher has tried to prove that since consent plays a significant 

role in the determination of whether a particular sexual conduct is a sexual 

offence or not; there remains an area where sexual access may be gained by the 

people by inducing a belief of lawful marriage, in fact when there was no 

marriage at all in the eye of law. Sexual access may be gained by going through a 

fraudulent ceremony of marriage. In either case the person would gain s~xual 

access and commit sexual intercourse with the woman victim who is unaware of 

the legality of the marriage. There remains another area where the victim gives 

the access to her body to a person without knowing that he is already married. In 

all these cases it is always the woman victim losses her precious thing. In some 

cases she losses even more than V:Jhat is lost by a victim of rape. She looses her 

virginity, she. looses her faith and confidence r~posed in the person. In some 

cases she is left with the children born to them and the person is releases himself 

from all responsibility. In ·an these cases the elemef)tS are common; ohe her 

consent in that relation which legalizes sexual intercourse which was obtained by 

fraud or deceit and sexual intercourse which was the intention of the offender. In 

all this cases she becomes victim because of her sex and because of the sexual 

desire of the offender. The present chapter therefore has made a through study 

15 



on the offences which have been kept in Chapter XX of the Indian Penal Code, 

1860, under the heading 'offences relating to marriage' and examined them as 

sexual offences ,against women' where they are essentially a sexual offence. An 

attempt has been made here to find out the solution to the problem which has 

arisen due tq the lack of political will in formulating and enforcing a uniform civil 

code. Here the researcher has tried to establish that in this particular field how 

and to what extent the penal policy is illogical and injurious to the victim or 

victims and how far it would be better for the victims of some of such offences if 

the legislative policy is changed from punitive to compensatory jurisprudence. 

What constitute a sexual offence varies over time and place. Thus what is 

a sexual offence in one country may not be in another. Homosexual activity is an 

offence in India, but it is now not an offence in England. An existing offence may 

be de-criminalized at the stroke of a statute. An existing behaviour may be 

recognized as needing to be criminalized. It sometimes depends upon the 

morality of a given society. But what if that morality violates the basic human 

rights of the people (as per international as well as national legal norms) who are 

minority in terms of different sexual orientation or the human rights of the people 

who don not follow heterosexual code of sexuality? The present work therefore 

in its Chapter V has tried to face this dilemma· by locating and examining the 

legal policy as to what constitute unnatural offence, where the law is silent , what 

is the technical difficulty in the law, the interpretation of the offence by the 

judiciary, the sentence actually awarded by the court, the emergence of 

alternative sexuality and its decriminalization around the world, the technicalities 

of the present law which is open to the question, the emergence of a ignorable 

social entity though insignificant in terms of the heterosexuality code enforced by 

the dominant section of the society. The said chapter also noted the development 

in the world and tries to get a clue as to what should be the way out. 

Sexual harassment _of women is a phenomenon of recent origin that brings 

forward the fact that violation of women's body and mind may extend beyond the 

brutal instance of other. sexual offence like rape, to other aspects of men's 

conduct. Unlike rape, however, it is only comparatively recently thatsuch conduct 

has been hauled up from its closet and has come to be viewed publicly as 

g_enerating legally redressible harm. In other words women often face multiple 

, barriers to being free and equal in the societies. Some barriers are based on their 

gender and some are on their sex. Sexual harassment of women is another form 

of gender based violence. What is sexual harassment? Women in the workplace 

need to know. The law does not fully inform the women. It does not even fully 

define sexual harassment. How, then, to understand and protect oneself against 
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the sexual harassment? Is it sex discrimination? Does it create hostile 

environment for a woman in the workplace? Chapter VI of the present work 

which is entitled as 'sexual harassment and sexual exploitation of women' has 

tried to find out the answer of these questions as this particular crime against 

women has come up relatively recently on the surface of the country. Sexual 

harassment. can be termed as the most complex crime against women 

considering the fact that a variety of conduct may constitute the offence and still 

the victim may be either ignorant of it or may herself ignore it simply because of 

the difficulty of proving it or because of threat perception. As there is a void in 

the Indian law, the present chapter has therefore made a survey of foreign laws 

and decisions·. The victim in case of workplace harassment would be more 

helpless as because the harasser is none but his employer or a person of superior 

authority. An attempt therefore has been made to find out various legal remedies 

that are available under the existing system. 

Ours is a patriarchally superior society, where, males are the preferred 

children and male have so-called rights and priorities from the beginning while 

the women are viewed as sexual object, or used as an item to be sold in the 

sleaze market. It would not be wrong to say that the present decade is the 

decade, where co modification of women is witnessed more increasingly. This 

commoditization of women has made so much inroad in the modern society that 

it becomes very difficult to understand as to whether a particular expression is 

obscene or not. The scientific discovery i~ the form of world web, the mass 

media, the commercialization of symbol of women and its physical beauty and its 

marketization are now started to be viewed as the manifestation of women's 

right, and the right to information and education for both male and female is 

posing a substantive question as to whether the existing law relating to obscenity · 

can maintain the equilibrium between these conflicting rights which the 

constitution gives them and the rights of those which the criminal law seeks to 

protect. Chapter VI of the present work besides discussing obscenity law and 

legal policy has tried to address the above issues. Sexual exploitation of women, 

and minor children, namely prostitution has existed in some form or the other 

ever since the society attempted to regulate and control sexual relationship 

through the institution of marriage.-One group of feminist argue that this oldest 

profession, is anoth_er form of general exploitation of women, which under mines 

the sanctity of marriage as a- social institution, downgrades the status of women, 

undermines the sacredness of sexual ethics, serves as a source of many problem 

including organized trafficking and breeder of hard-to-be treated sexually 

transmitted disease. Though, its history, culture and tradition va~ry f.rorrr:seciety to 
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society, the only common thing is its prevalence and survival through out the 

ages. The global sweeping of prostitution notwithstanding, the problem in modern 

time is causing a great concern. India is:.not an exception to this booming flesh 

trade. The participants and perpetrators of this business have found some 

support from various organisations working for the prostitutes. They argue that 

the prostitutes also have freedom of trade and profession. True to the point 

voices are raised that they are the victim and not the perpetrator of the crime 

and until they are fully rehabilitated its decriminalization would lead to disaster. 

The present chapter therefore examines not only the legal intricacies & 

regulations but also the emerging facets of prostitution and its menacing 

manifestations. In doing so the problematic of prostitution has been probed with 

a humanitarian view highlighting the complexities involved in combating the 

problem. 

In Chapter VII an attempt has been made to draw conclusion with 

regard to the legislative policy and judicial system along with their inherent 

lacunae which are still in motion to deal with vice of sexual offending. An attempt 

have also been made to suggest measures Which are to be taken in terms of law 

both substantive & procedural, penal policy, judicial behaviour and social policy to 
I 

increase the protection of women against sexual offending. 

Finally it must be said that in the present work an attempt has been made 

to examine the fundamental principles of criminal jurisprudence, including the 

constitutional provisions relating to criminal jurisprudence and see if any 

modifications or amendments are required thereto; to examine as to whether 

there is a need to re-write the Code of Criminal Procedure, the Indian Penal Code 

and the Indian Evidence Act to bring them in tune with the demand of the times 

and in harmony·with the aspirations of the people of India. An atte.mpt has been 

made to make specific recommendations on simplifying judicial procedures and 

practices and making the delivery of justice to the common man closer, fas~er, 

uncomplicat'ed and inexpensive. In doing so the present study has tried to 

suggest ways and means of developing· such synergy among the judiciary, the 

Prosecution and the Police to restore the confidence of the common man in the 

Criminal Justice System whose primary task is to protect the innocent and the 

victim and punish unsparingly the guilty and the criminal. 
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CHAPTER-I 

STATUS AND RIGHTS OF WOMEN UNDER THE 

INTERNATIONAL AND NATIONAL LEGAL FRAMEWORK 

AN. OVERVIEW 

Sexual offences against women, in different biological and psychological 

forms, he~ve remained in practice, since thousand of years· back. However, in the 

contemporary period they are reported to be increasing every year. It is 

universally accepted that the root cause of this phenomenon inter-alia, lies in our 

social system, the historical position accorded to them, the religious myth, the 

roles modelled for them by the dominant section of the society. Any quest into 

the sexual offences. particularly against women makes it imperative to trace back 

their position in the history, the roles which were exclusively modelled for them, 

the social status given to them in a particular period of time. The present chapter 

thus tries to go back to the history to find out historical and religious reasons 

responsible for their present status. Status of women also includes within its 

ambit the legal status which determines their rights. An attempt has been made 

to find out the rights of women which were enjoyed by them from the dawn of 

civilization to the present day world. In doing so the present chapter gives an 

insight into the status and rights to which women are entitled under both the 

national and international level, simply because without this the present -~tudy 

would be incomplete. 

A) STATUS OF WOMEN-A HISTORICAL PERSPECTIVE 

i) Status of Women Intellectually 

In almost all the societies whether ancient or contemporary, the status 

accorded to women has been more or less discriminatory and prejudicial. From 

ancient Greece through nineteenth century Europe and beyond, intellectual 

leaders justified social and political inequality with reference to the transcendent 

gift of reason with which only the man is credited.1 It was recurrently argued in 

the western political thought that man could reason best and thus were most fit 

to govern, to control property and its laws, and to make use of lesser creatures. 

Men should have political power over women because of men's superior ability to 

1 Anita Bernstein, "Treating Sexual Harassment With Respect", !farvard l.aw Review,vol-111, No-2 
(December IIJ'J7), P. 457 .. 
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reason. 2 The 19th Century physicians commonly believed that black women were 

brutes, entitled to little recognition as human creatures of reason.3 The ancient 

Greek philosopher Aristotl_e believed that _"the deliberative faculty .in the soul is 

not present at all in a slave; in a female it is present but ineffective;. in a child 

present but undeveloped.'"' Thus for Aristotle there could be no good life without 

reason: Thus a women's life is always slavish, never fully human.5 Kant wrote 

that women were not capable of principles and their philosophy is not to reason 

but to sense.6 For Hegel women could not attain to the ideal of rational thought: 

The difference between man and women is like that between animal and plants.7 

Rousseau denounced women as incapable of thought and unsuited to 

education.8 Most part of the world were male dominated and they were 

considered as- a thing of enjoyment of males and in some societies they were 

considered like chattels contractable, saleable and endowed with the duty to 

serve the family; they had no material and worthwhile rights. In theory they were 

considered respectable but in practice they were the subject of cruelty, ill 

treatment, and all shorts of misbehaviours. 

ii) Status of Women in Ancient India 

In ancient India, which may be called the Aryan age of history women 

were respected as mothers, sisters and daughters as Manu said: Where women 

are respected, divine graces adore that home. But it was a _principle of theory and 

was ·hardly in practice.9 Even Lord Ram rebuked Sita when she was got freed 

from the claws of Ravana after the Great war of Ramayana. In the times of 

Mahabharata, Draupadi was shared by the five Pandavas; she was lost in royal 

gambling also to the Kauravas who insulted her like beasts. The problem is that 

so many people have heard some thing which became something known as 

Sruti, 10 and that were transferred to the ~next generation naturally and that 

_ became Smrities for the next generation or next disciples of that time. 

2 Diana H. Coole, "Women in Political Theory: From Ancient Misogyny to Contemporary Feminism" 
2nd Edition, (1993), p. 28-31&195~96. 
3 Charles S. Johnson & Horace M. Bond, "'The Investigation of Racial differences Prior to 191 0", 
Journal of Negro Education,( 1934), p. 328-34 (citing a comparison of black women to monkeys). 

, 
4 Linda R. Hirshman, "Tite Book of Aristotle:', 70 Texas Law Review, (1992), pp.97l-980. 
5 Maricia L. Homiak, "Feminism and Aristotle's Rational Ideal, in A Mind of One's Chm: Feminist · 
Essays on Reason and Objectivity", in Louise M. Antony& Charlotte ,(Witt Edition, 1993), pp. 1-7. 
6 Inunanuel Kant, "Observations on the Feeling of the Beautiful and Sublime". John T. Goldthwait 
Translation, (1%0), p.8l. 
7 T.M. Knox Translation, "Hegel's Philosophy of Right", (Oxford University Press, 1 %7), p. 263. 
8 JJ. Rousseau,Emille, Barbara Roxley translation, (J.M.Dent &Sons 1762), p.l974. 
9 Manjula Batra. '"'Women and Law and Law relating to Children in India", 2nd Revised Edition, 
(Allahahabad Law Agency, Faridabad, 2003), p.2. 
10 In the relatively primitive stage of Hinduism. 
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Even under Mohammedan text of theology and Shariat, women were 

considered to be the half of the male in status. But, marriages were contracted 

for dower (Mohr) and kept covered by the Burka with almost devoid of personal 

liberty and gender equality. This sorry figure certainly betrays the historic 

inequities to which they were subjected and they are yet to recover from it. 

Indian mythology placed women on a very high pedestal and. they were 

worshipped and honoured as Saraswati (Goddess of Learning); as Laxmi 

(Goddess of wealth); as Parvati (Goddess of power). Mother Goddess might have 

held sway over the minds of men in many ancient civilizations, but they lost their 

importance in all the developed religions excepting Brahmanism. In Islam, 

Judaism and Christianity, the supreme Godhead is a father figur~. Mother Mary 

probably represents a leftover _of the mother cult, but in an extremely weakened 

form. But if we give a close look into our past we will see how an important 

segment of the society has been marginalized so steadily and brutally. Progress 

of womankind has not always been in a single straight line. It has rather been in 

a zigzag way. This is because at every stage of this long journey there has been 

stiff opposition by various forces operating to maintain the prevalent inequalitY; 

to produce disharmony in every framework of the society, be it social, political or 

legal. Women in India who constitute nearly half the population are still subjected 

to many disadvantages, disabilities and inequalities in every sphere of their life. 

The reason is implicit in ou·r traditional social economic and religious structure of 

the society. The patriarchy of traditional Indian Society since times immemorial 

. has viewed women as a product of history and based on this idea, the patriarchy 

has registered a milieu of mystification, whereas the reality is that women also 

actively participate, in making history.U The patriarchy kept women illiterate 

economically unrecognized, socially inferior and legally helPless and their image 

in public life had been negatively influenced due to their unvalued and under 

. valued work in economic terms, whereas the reality is that they also contribute in 

nations building. 

Vedic and Puranic tradition ascribed a divine status to women in terms of 

Lakshmi, Durga, and Saraswati. In the Rig-Vedic civilization, women enjoyed 

equal status with men. Women received education, observed Bramhacharya and 

Upanayana and even studied the Vedas. Ghosha, Apala, Visharva, were 

composers of Vedic hymns. Gargi and Maitreyi were great women scholars 

during Upanishad period. But the Vedic period diluted the ancient concept and 

11 D.K.Sarkar, "Decentering Women's Development: Politico Administrative and Economic Agents for 
Reconstruction'"',in Anil Bhuimali (ed), Education Employment and Empowering H''"omen; (Serial 
Publications, New Delhi, 2004), p.313. 
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position of women started deteriorating especially visible in the pre independence 

and post independence period. They were denied the right of ownership of 

property and inheritance. A daughter began to be regarded as a curse. Even the 

earnings the . women became the property of. the husband and sons. Dowry 

· emerged as an institution during Gupta period; Sati became popular in the 7th 

century A;D. The period after A.D. 1206 saw the rise of female infanticide, child 

marriage, purdah, sati and other social evils.12 It was the effort of some great 

people like Raja Rammohun Roy, Ishawar Chandra Vidyasagar and Mahatma 

Gandhi that the process of emancipation of Indian women started during the 

British rule. 

It is an irony that while Vedic and Puranic tradition ascribed a divine status 

~o women in terms .of Lakshmi, Durga, and Saraswati; the complexity of Hindu 

mind systematically nurtur~d various crude ideas about women's incapabilities. 

Buddha gave the following reasons why women ought not to be entrusted with 

responsibilities. Women are soon angered, ·women are full of passion, women are 

envious, and women are stupid. It has been said that infamous is the land, which 

owns a women's sway and rule, and infamous are the men who field themselves. 

to women's domination. 13 ·u was a common belief that the following categories of 

persons are to be excluded from the piace where a king holds consultation: 

dwarfs; hump backed persons, lean men1 lame and blind man; idiots; eunuchs 

and women. 14 Women thus werekept together with th~ retarded and deformed. 

These were the reasons 'why women had no place in public assemblies, did not 

carry on any business or any profession. In other words they were treated as. 

objects and kept together with other iteins of property- villagers, gold and cows. 

Manu, . Shukra and Chanakya, the ancient lawgivers, confirm this barring of 

women from any responsibilities. · Let alone being considered worthy of any 

positions of power in society, women were not even considered fit to be 

witnesses. Manu ruled them out ·because their understanding is apt to waver. 

Jahuyavalkya and Vasistha did the same for considering women as lies 

incarnate. 15 Describing the status of women in ancient India an authority on this 

subject states: 

"In India, subjection was the cardinal principle. Day and night must .women be held 

by their protectors in a state-of dependence, says Manu (Hindu law..:giver). The· 

12 Reshmi Singh, "Towards a Gender Just Indian Society", Womens Link, Vol-5, April-June (1999), at 
?:.17: See also Romila Thapar, (1975), p.ll. 

3 In one of the Jataka stories, the Bodhi Satta is made to say. 
14 14 Mahavarata Shanti Parva. 
15 Devaki Jain, ""Indian Women", (1975), p. 43. 
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rule of inheritance was agnatic, that is descent traced through males to the 

exclusion of the females. "16 

In Indian scriptures the description of a good wife is as follows: 17 

"A woman whose mind, speech and body are kept in subjection acquired high 

renown in this world, and, in the next, the same abode with her husband." 

Manu himself said: 

"Men must make their women dependent all the time and keep them under their 

control. Her father guards her in childhood, her husband guards her in youth, and 
' . . . 

her sons guard her in old age.'' 18 

Thus the ancient society made the female totally dependent on the male. 

In childhood a female must be dependent on her father, in youth on her husband 

and her lord being dead on her son: a woman must never seek independence. 

It was only in Shikh religion the religious leader like Guru Nanak never 

·wanted the. feminine to be a just figure of speech or a literary devise; the 

feminine principle was to .pervade. the life Of the Shikhs. From the very inception 

of the tradition, he took very special .care to give women a position of equality 

with men in matters whether it was related to religion or secular. In Guru Nanak's 

new community that grew on the bankS of the river Ravi, men and women 

enjoyed complete equality. There was no priesthood, and men were not 

designated to play any more important role as liaisons between humanity and 

divinity than were women. 19 Yyhen Guru Amar Das,2° organized districts of 

religious administration, women too were selected to head them. The 

. transformation the Shikh Gurus brought in women's status was truly 

revolutionary. 21 

\ 

Vedic Smrities points out that human beings are not only virtuous but also 

adorned vices; consequently evil propensities are also a part of human nature 

irrespective of time and place. Hindu mythology~as well as history also proves the 

point. The abduction of Sita by Ravana is a proof of existence of such evil 

propensities and reprehensible practice in the early society. The abduction of 

Angiras, Brahaspati's wife Tara by Soma, the birth of. Pururavas out of illicit 

relationship of Buddha and Ilia, the birth of Bharadvaja from the illegitimate 

relationship with his brother's wife testifies the laxity in sexual relation of andent 

time. This however does not mean that those acts were not punishable. The great 

16 Patrick Olivelle, "Manu's Code of Lm~·- A Critical Edition and Translation of the lvfanava 
Dharmasastra,,., Reprint Edition, ( Oxford University Press,2005), pp. 150-186. 
17 David and Verma Mace, "Marriage- East and West" (Londo}\ 1960), p.60. 
18 Supra note 16. 
19 D. Singh, "Human Rights: Women & Law" First Editiol\ (Allahabad Law Agency, Faridabad, 
2005), pp.2-5. 
20 Third Shikh Guru. 
21 Vijay Kaushik and Bela Rani Shanna, "Indian Women Through Ages" l998,p.210. 
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Hindu lawgiver Manu denounces sexual intercourse with wife of _other man in 

strong terms. Thus he says; a) when men violate the wives of others, the king 

should disfigure their bodies with punishments that fnspire terra~ and then 

execute them;22 b) In case of adultery everyone other than a Brahmin merits the 

death penalty;23 c) a male who defiles a virgin against her will merits immediate 

execution;24 d) if a man arrogantly violates a virgin by force, two of his fingers 

should be cut off immediately and should also be fined 600;25e) if a virgin violates 

another virgin, she should be fined 200, ·pay three times the bride price and 

receive ten lashes/6 f) when a woman, arrogant because of the eminence of her 

relatives an? her own feminine qualities, becomes unfaithful to her husband, the 

king should have her devoured by dogs in a public square frequented. by many. 

He should have the male offender brunt upon a heated iron bed; they should 

stack logs and burn up that villain there;27 g) a man who defiles a virgin against 

her will merits immediate execution?8He prescribed heavy punishment followed 

. by· banishment to such offender. According to Narada, sexual relation with 

another man's wife is "Sahasa" of highest degree prescribing highest punishment 

including death as well as _amputation of offending limb. Brahaspati lays down 

that man violating an unwilling woman w~s to have his penis and scrotum cut off 

and paraded on an ass after confiscation of his whole property.29 

After their arrival in India, the Aryans establi~hed a patriarchal society and 

a layered social system, the law and the castes, with men in ·safe control of 
. . . . 

divinity and the mysteries through the Brahmins, and Indian women did not rise 

their heads again till around the 7th century. The renaissance came through the 

Bhakti movement from the South where gradually in every temple could be found 

the symbol ·of male-female union, man linked with women in eternal cosmic 

renewal-centred in Gajalakshmi or Lalita Devi. Here was the primal women, the 

ground of ~reation, ascendant again flanked by the eight elephants, symbols· of 

eight forms of nature triumphant over man's fears; an ally in power, strength and 

glory.3o 

22 Patrick Olivelle, "Manu's Code of Law- A Critical Edition and Translation of the Alanava Dharma 
sastra," Reprint Edition,( Oxford University Press,2005), p 186. 
23 Ibid. · 
24 Ibid. 
25 Ibid. 
26 Ibid. 
27 Ibid, p.l87. 
28 Ibid: Note that as per Medhatithi execution imply death penalty. _ . 
29 R.S. Venna atid I.B.S. Tnokchom, "Commentary on Rape, Kidnapping andAbduction"J ( l990),p.li. 
30 Tara Ali Baig.. "Indian Women" (1975), p.61. 
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Before Islam woman was not a free agent in contracting marriage?1 It was 

the right of her father, brother, cousin or any other male guardian to give her in 

marriage (whether she was old, young, widow or virgin) to. whomsoever he 

chose. There was even a practice of marrying women by force. There was no 

restriction on the number of wives an Arab could take. He was likewise; free to 

release himst;lf from any of his marital_ ties. His power in this connection was 

absolute, and he was not required or expected to assign any reason for its 

exercise; nor was he required to· observe any particular procedure. Arab fathers 

regarded the birth of a daughter as a calamity, mainly due to the degraded status 

of woman. Female infanticide was, thus widely prevalent, and many fathers used 

to bury their daughters alive as soon as bom. On the death of an Arab his 

possessions devolved on his male heirs capable of bearing arms; daughters, 

wive~, sisters and mothers did not inherit at all.32 

B) STATUS AND RIGHTS OF WOMEN UNDER INTERNATIONAL 

INSTRUMENTS 

International statistics33 shows ·that women constitute half the world's 

population, perform nearly two-thirds of its work hours, and receive one-tenth of 

the world's income and less than one""hundredth of the world's property. Women 

comprise 66 percent of the w0rld's illiterates and 70 percent of the world's poor. 

This perhaps shows the status and position of the women at the international 

index. International concern with the position of women and the reflection of that 

concern in treaties and convention regulating particular field of social activity is 

not a new. phenomenon. Women's issues have been a matter of grave concern for 

a long time but have attracted, pointed ·attention only in the past few decades. 

The international community realized the fact that gender inequities, exploitation 

of women, violence and torture against women, female feticide, and other crimes 

_ against women throughout the world is an out come of their long history of 

deprivation of socio-economic rights. The last decade of the last century has 

therefore, seen a growing recognition of women's right as human rights and as an 

integral and indivisible part of universal human rights. International human rights 

law is a source of norms and standards for the practice of human rights. Human 

rights norms are dynamic and are-constantly evolving according to the emerging 
' 

understanding of the content of rights and violations. Women's participation in 

this dynanii.c process in recent years has given new meaning to the concept and 

31 Shamsuddin Shams, "Socia Legal Rights and Privileges of Women in Islam," in Shamsuddin Shams 
(ed) "Women Law and Social Change",(Ashish Publishing House, New Delhi,l991), at p. 3. 
32 Abdur Rahim." Muhammadan Jurisprudence", (1911), p. 9-10 & 15-16. 
D . 
_ U.N.Report 1980. 
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content of rights for women. 34 Under the International legal regime women enjoy 

the following rights and freedoms. 

i) Right to life, Liberty and Security of Persons. 

Universal Declaration of Human Rights, 1948 says that every one whether 

men or women ·has right to life, liberty and· security of persons;35 The 

· International Covenant on Civil and Political Rights, 1966 therefore declares that: 
. . . 

"Every one has the right to liberty and security of person. No one shall be 

subjected to arbitrary arrest or detention. No ·one shall be deprived of his 

liberty except on such grounds and in accordance with such procedures as 

are established by law."36 

Further assertion of the right to life can be seen in the proclamation of the United 

Nations International Convention ori Civil and Political Rights which reaffirms the 

fact that: 

"Ever-Y human being has the inherent right to life. This right shall be protected by 

law. No one shall be arbitrarily deprived ofhis life."37 

· ii) Right to Equality before law and Equal Protection of Law 

Women have equal rights with men.38 All human beings whether men or women 
. . . 

are 'born free and therefore equal in dignity and rights. 39 Women are entitled to 

the equal protection of law without any discrimination.40 The state is under a duty 

to take all appropriate meas1,.1res to abolish existing laws, customs, regulations 
. . . . 

and practices which are discriminatory against women, ·and to establish adequate 

legal protection for equal rights of men and women in particular; a) the princ:iple 

of equality of rights shall be embodied in the constitution or otherwise guaranteed 

by law; b) the international instruments of the United Nations and the specialized 

agencies relating to the elimination of discrimi.nation against women shall be 

ratified or acceded to and fully implemented. as soon as practicable.41 The 

International Covenant on Civil and Political Rights, 1966 therefore proclaims 

that: 

"All persons are equal before the law and are entitled without discrimination to the 

equal protection of the law. In this respect, the law shall prohibit any 

discrimination and guarantee to all persons equal and effective protection against 

. - . ·-

34 Shanti Dairiam; "Intemational Law for the Protection of Women's Rights: In Domestic Violence and 
Law", Report of Colloquium on Justice for Women Einpowerment Through Lm~·. (2000), pAl. 

. 
35 Article 3, of the Universal Declaration of Human Rights, 1948. · 
36 Article 9 of the lhternational Covenant on Civil and Political Rights, 1966. 
37 Article 6 ( 1) of the International Covenant on Civil and Political Rights, 1966. 
38 Preamble of the Universal Declaration of Human Rights, 1948. 
39 Article 1 of the Universal Declaration of Human RightS, 1948. 
40 Article 7 of the Universal Declaration ofH1llllaiiRights, 1948. 
41 ld, Article 2. 
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discrimination on any ground such as race, colour, sex, language, religion, political 

or other opinion, national or social origin, property, birth or any other status· . .A2
. 

iii) Rights against Slavery 

No one whether woman or man shall be held in slavery or servitude.43 No 

one whether men or women shall be held in slavery or ser\titude.44 

iv) Rights against Discrimination 

Discrimination against women is incompatible .. with human dignity and with 

the welfare of the family and society, prevents their participation, on equal terms 

with men
1 

in the p_olitical, socia1 1 economic and cultural life of their countries and 

is an obstacle to the full development of the potentialities of women in the 

services of the ·country and · humanity. Therefore the Declaration on the 

EliminatiQn of Discrimination Against Women, 1967 proclaims that discrimination 

against women, denying or limiting as it does their equality of rights with men, is 

fundamentally unjust and constitutes an offence against human dignity.45 Women 

are entitled to enjoy their right without any distinction as to their race/ colour and 

sex or religion or language.46
. No discrimination can be made against r-'omen on 

the ground .of sex. They are also entitled to equal protection of law against any 

discrimination47 .The state is under a duty to· repeal all provisions of penal code 

which discriminates against women.48 Women have r:ight against discrimination, 

distinction, or restriction made on the basis of sex which has the effect or pur:J)ose 

of impairing or nullifying the recognition, enjoyment or exercise by women, 

irrespective of their marital status, on a basis ofequality of men, and women, of 

human rights and fundamental freedoms in the political, economic, social, 

cultural, civil or any other field. 49 

The discrimination against women violates the principle of equality of 

rights and respect for human dignity, is an obstacle to the participation of 

women, on equal terms with men, in the political, social, economic and cultural 

life of their countries, hampers the growth of the prosperity of society and the 

family and makes more difficult the full development of the potentialities of 

women in the services of their countries· and of humanity .50 The international 

community soon realized that in situations of poverty ~omen have the ·least 

42 Article 26 ·of the lnterrultional Covenant on Civil and Political Rights, 1966. 
43 Article 3 of the lntenial.lonal Covenant on Civil and Political Rights, 1966. 
44 Article 4 of the Universal Declaration of Human Rights, 1948. . · 
45 Article l of the Declaration on the Elimination of Discrimination Against Women, 1967. 
46 Article 2 of the Universal Declaration of Human Rights, 1948. 

· 
47 See Article 2 and 7 of the Universal Declaration of Human Rights, 1948. 
18 Article 8 of the Declaration on the Elimination of Discrimination Against Women, 1967. 
19 Article I of the Convent ion of all Forms of Discrimination against Women, 1979. . 
'
0 Preamble of the Convention on the Elimination of All Forms of Discrimination Against Women, · 
1979. 
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access to fooq, health, education, training and opportunities for employment and 

other needs; that the great contribution of women to the welfare of th~ family 

and to the development of society, so far not fully recognized; that _the social 

significance of maternity and the role of women in procreation should not be a 

b?sis for discrimination but that the upbringing of children requires a sharing of 

responsibilities between men and women and society as a whole. 51 It was also felt 

that the establishment of the new international economic order based on equity 

and justice would contribute significantly towards the promotion of equality 

between men and women. A change in the traditional role of men as well as the 

role of women in society and in the family ·is needed to achieve full equality 

between men and women.52
• Considering all these and convinced of the fact that· 

full and complete development of a country, tti
1
e welfare of the world and the 

cause of peace require the maximum participation of women on equal terms with 

men in all fields the General Assembly adopted the Convention on the Elimination 

of All Forms of Discrimination Against Women on_18the Oecember 1979. It finally 

entered into force on 3rd November 1981 in accordance with Article 27(1). 

The convention has 30 Articles and preamble. The state parties to the 

convention, determined to implement the principles set forth in the convention 

and for that purpose, to adopt the meas!Jres required for the elimination of such 

discrimination in all its forms and manifestations. The convention also explains 

that "discrimination against women" shall mean any distinction, exclusion or 
~ . 

restriction made on the basis of sex which has the effect or purpose of impairing 
-; 

or nullifying the recognition, enjoyment or exercise by women, irrespectiv-e of . . 
_their marital status, on a basis of equality of men and women, of h·uman rights 

· and fundamental freedoms in the political, economic, social, cultural, civil or any 

other field. "53 

v) Right to Privacy 

Women have right to privacy. No woman can be subjected to arbitrary 

interference with her privacy, family, hom~ or corresponden~e.54 Accordingly the 

International Covenant on Civil and Political Rights, 1966 declares that: 

51 Ibid. 
52 Ibid. 

"No one shall be subjected to arbitrary or unlawful interference with his privacy, 

family, home, correspondence, nor to ·unlawful attacks on his honour and 

reputation. Every one has the right to the protection of the law against such 

interference or attacks. "55 

53 Article l of the Convention ori the Elimination of All Forms of Discrimination Against Women, 
1979. -
54 ArtiCle 12 of the Universai Declaration of Human Rights, 1948. · 
55 Article 17 of the International Covenant on Civil and Political Rights, 1966. 
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vi) Right to Family and. Marriage 

Woman of full age is accorded the right to marry and have the right to 

found a family. They are entitled to equal rights as to marriage, during marriage 

and at its dissolution.56 The family is the natural and fundamental unit of society 

and is entitled· to protection by society and the State. ·Accordingly men and 

women of marriageable age have the right to marry and found a family. The state 

is under a duty to take appro-priate measures to ensure equality of rights and 

responsibilities of spouses as to marriage, during marriage, and at its 

dissolution.~7 

vii) Right to Nationality 

Every woman has the right to a nationality. She can not be deprived of her 

nationality nor denied the right to change her nationality.SB Women have the 

same rights as men to acquire, change, or retain their nationality. Marriage to an 

alien shall not automatically affect the nationality of the wife by rendering her 

stateless or by forcing upon her the nationality of her husband.59 In 1949 the 

Commission on the Status of Women expressed the view that a convention on the 

nationality of married women should be prepared and conducted as soon as 

possible as it would assure women of equality with men, especially with respect 

to the right to nationality, and prevents them from becoming stateless upon 

marriage or at its dissolution. Subsequently the draft conve~tion was prepared by 

the Commission and in 1957; the General Assembly adopted the Convention on 

the Nationality of Married Women. As per this Convention Neither the celebration 

nor the dissolution of a marriage between one of its nationals and an alien, nor 

the change of nationality by the husband during the marriage, shall automatically 

. affect the .nationality ·of the wife. Neither the voluntary acquisition of the 

nationality of another state nor the renunciation of its nationality by one of its 

nationals shall preve!nt the retention of its nationality by the wife of such national. 

. The alien wife of one of its national may, at her request, acquire the nationality of 

her husband through specially privileged naturalization procedures. However, the 

grant of such nationality may be subject to such limitations as may be imposed in 

the interest of national security or public policy. 

viii) Right to Favourable ~ondition of Work 

Women like men, are entitled to a just and favourable. conditions of work,· 

including the right to equal pay for equal work60
• The state is under·a duty to 

56 Article 16 bf the Universal Declaration of Human Rights, 1948. 
57 Artklc 23 of the International Covenant on Civil and Political Rights, 1966. 
58 Article 15 of the Universal Declaration ofHwnan Rights, 1948. . 
59 Article 5 of the Declaration on the Elimination of Discrimination Against Women, 1967. 
60 Article 23 of the Universal Declaration of Human Rights, 1948. 
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take all appropriate measures to eliminate discrimination against women in. the 

field of employment in order to ensure, on a basis of equality of men and women, 

the same rights, in particular: a) the right to work as an inalienable right of all 

human beings; b) the right to the same employment opportunities, including the 

application of the same criteria for selection in matters of employment; c) the 

right to free choice of profession and employment, the right to promotion, job 

security and aU benefits and conditions of service and the right to receive 

vocational training and retraining,. .including apprenticeship, advanced vocational 

training and· recurrent training; d) the right. to equal remuneration, including 

. benefits, and to equal treatment in respect of work of equal value, as well as 

equality of treatment in the evaluation of the quality ·of work; e) the right to 

social security, particularly in cases of retirement, unemployment, sickness, 

invalidity and old age and other incapacity to work, as well as the right to paid 

leave; f) the right to protection of health and to safety in working conditions, 

including the safeguarding of the function of reproduction. 
- ' \, ' . 

\ 

ix) Right to Education 

Women have the right to education. This right includes free elementary 

education at least at the fundamental stages.61 No one shal.l be subject to . 

coercion which .would impair his freedom to have or adopt a religion or belief of 

his choice.62 The state is under a duty to ensi,Jre to women, equal rights with men 

in education at all level, equal condition of access to and study in all types of 

educational institutlons.63 It is the ·responsibility of the state to take all 

. appropriate measures to eliminate discrimination against women in order to 

ensure to them equal rights with men in the field of educatjon and in particular to 

ensure, on, a basis of equality of men and women;64 a) the same conditions for 

career and vocational guidan.ce, for access to studies and for the achievement of 

diplomas in .educationa.l establishments or' all categories in rural as well as in 

urban areas; this equality shall be ·ensured in pre-school, general, . technical, 

professional and higher technical education, as well as in all types of vocational 

training; b) access to the same curricula, the same examinations, teaching staff 

with qualifications of the same standard and school premises and equipment of 

the same quality~ c) the elimination of stereotyped concept of the roles of men 

and women at all levels and in all forms of education by encouraging coeducation 

and other types of education which will help to achieve this aim and, in particular, 

by the revision of textbooks and school programmes and the adaptation of 

61 Article 26 of the Universal Declaration of Human Rights, 1948. 
62 Article 18 of the International Covenant on Civil and Political Rights, 1966. 
63 Article 9 of the Declarntion on the Elimination of Discrimination Against Women, 1967. 
64 Ibid, Article 10. 
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teaching methods; d) the same opportunities to benefit from scholarships and 

other study grants; e) the same opportunities for access to programmes of 

continuing education, including adult and . functional literacy programmes, 

• partic~larly those aimed at reducing, at the earliest possible time, any gap in 

education existing between men and women; f) the reduction of female student 

drop-out rates ahd the organization of programmes for girls and women who 

have left school permimently; g) the same opportunities to participate actively in 

sports and physical education; h) access to specific educational information to - - ' ., -

help to ensure the health and well.:. being of families, including information and 

advice on family planning. 

x} Civil and Political Rights 

The international community recognized, the fact that without establishing 

gender equality it cannot maintain peace and prosperity of a just society. Equality 

of status of men and women forms the basis of a just society. This realization and 
' . 

the desire to implement the principle of equality of rights of men and women 

· contained in the Charter of the United Nations thus paved the way for the 

'adoption of The Convention on the Political Rights- of Women, 1952. The 
I . 

convention therefore recognized that everyone has the right to take part in the 

government of his country directly or indirectly through freely chosen 

·representatives, and has the right to equal access to public service in his country. 

It declared the equality of status of men and women in the enjoyment and 

exercise of political rights, in accordance with the provisions of the ,Charter of the 

United Nations and of the Universal Declaration of Human Rights.65 

Women like men have right to the enjoyment of all civil and political 

ri~hts. Women are also entitled to the right of self-determination. Every citizen 

shall have the right and opportunity, without any distinction of any kind, such as 

race, colour, sex, language, religion, political, other opinion, national or social 

origin, property, birth or other status, and without unreasonable restriction; a) to 

take part. in the conduct of pubHc affairs, directly or through ·freely chosen 

representatives; b) to vote and to be elected at genuine periodic elections which 

·shall be universal and equal suffrage and shall be held by secret ballot, 

:guaranteeing the free expression of the will of the electors; c) to have access , on 

general terms of equality, to public service in his country.66 Women are entitled 

. to exercise these rights on equal terms with men.67 The state is under a duty to 

65 Preamble of the Convention on the Political Rights of Women 1952. 
66 Article 25 of tl1e International Covenant on Civil and Political Rights, 1966. 
67 Article 4 of the Declaration on the Elimination of Discrimination Against Women, 1967. 
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accord to women, in civil matters, a legal capacity identical to that of men and 

the same opportunities to exercise that capacity.68 

xi) Economic, Social and Cultural Rights 

Woman as a member of society has the right to social security and is 

entitled to realization, through national effort and international co-operation and 

in accordance with the organization and resources or each state, of the economic, 

social and cultural rights indispensable for her dignity and free development of 

her personality.69 Women can fre~y participate in the cultural life of the 

community. 70 The state is under a duty to ensure to women, married or 

unmarried, equal rights with men in the field of economic and socia'llife. Women 

have the right to equal remuneration with men and to equality of treatment in 

respect of work of equal value. They also have the right to leave with pay, 

retirement privileges and provision for security in respect of unemployment, 

sickness, old age or other incapacity to work.71 The state is under a duty to take 

all appropriate measures to ensure that women like men equally enjoys a) the 

right to family benefits; b-) the right to bank loans, mortgages and other forms of 

financial credit; c) the right to participate in recreational activities, sports and all 

aspects of cultural llfe.72 States parties are therefore obliged to work towards the 

modification of social and cultural patterns of individual conduct in order to 

eliminate "prejudices and customary and all other practices which are based on 

the idea of the inferiority or the superiority of either_ of the sexes or on 

stereotyped roles for men and women"73 which requires mandates the revision of 

textbooks, school programmes and teaching methods -with a view to eliminate 

stereotyped concepts in the field of education. 74 

xii) Rights against Exploitation 

Prostitution and accompanying evil of the traffic in persons for the purpose 

of prostitution are incompatible with the dignity and worth of the human person 

and endanger the welfare of the individual, the family and the community. The 

Convention for Suppression of Traffic in Persons, 1949 therefore declares 

trafficking as a pullishable offence. Pro~uration of any person for purposes of 

prostitution, even with the consent of that person or exploitation of the 

prostitution of another person even with the consent of that person is declared as 

--------------------
68 Article 15 of !he Convention on Elimination of Discrimination against Women, 1979. 
69 Article 22 of the Universal Declaration ofHurnan Rights, 1948. 
70 Article 27 of the Universal Declaration of Human Rights, 1948. 
71 Article I 0 of the Declaration on the Elimination of Discrimination Against Women, 1967. 
72 Article 13 of the Convention of all Forms of Discrimination against Women, 1979. 
73 Article 5 of the Convention of all Forms of Discrimination against Women, 1979. 
74 Article 10 (c) Convention of all Forms of Discrimination against Women, 1979. 
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· an offence for the protection of women~75 Women can not be exploited through 

. any form of ·slave trade. Slave trade .in all form is prohibited/6 The state is under 

a duty to ta~e appropriate measures, 'including legislation, to combat all forms of 

traffic in women and exploitation of prostitution.77 It is the r~sponsibility of the 

state to take or to encourage, through its public and private educational, health, 

social, economic and other related services, and other measures, for the 

prevention of prostitution and for the rehabilitation and social adjustment of the 

victims of prostitution and of the offences referred to in the present convention.78 

This implies that women victim of prostitution are entitled to rehabilitation and 

social adjustment. 

xm) Rights against Violence 

The Nations of the World have become so disturbed at the prevalence of 

violence against women that a number of important steps have been taken to 

combat it.7'1"he Cor:nmittee on CEDAW80 placed emphasis while examining the 

report of the state parties, both ·an ascertaining the level of violence against 

women, whether it is condoned or perpetrated by the state arid on what 

. measures are in place to combat it. The United Nations appointed a Special 

,Rapporteur on violence against women and that itself had developed a 

Declaration onJ the Elimina~ion of Violence Against Women.81 This Declaration was 

adopted by the General Assembly in the year 1994.82 In that Declaration the 

General Assembly adopted the affirmation that: 

"Violence against women both violates and impairs or nullifies the enjoyment by 

women of human rights and fundamental freedoms, and (is) concerned about the 

long standing failure to protect and promote those rights and freedoms in relation 

to violence against women."83 The Declaration defines violence against women 

as: 

"Any act of gender based violence that result in, or is likely to result in, physical 

sexual or psychological harm to women, including threats of such acts, coercion or 

arbitrary deprivation of liberty whether occurring in public or in private life". 84 

·Under the Declaration, violence against women shall be understood to 

encompass, but not limited to, the following;85 'physical, sexual and psychological 

75 Article I of tbe Convention for Suprcssion of Traffic in Persons, 1949. 
76 Article 8 of tbe Internal ional Cove11ant on Civil and Political Rights, 1966. 
77 Article 8 of the Declaration on the Elimination of Discrimination Against Women, 1967. 
78 rbid, Article 16. 
79 D. Singh, "Human Rights: Women & Law,"l'1 Edition, (Allahabad Law Agency, 2005), p.-lO. 
Mo Convention on the Elin 1ination of all forms of Discrimination against Women 1979. 
81 D. Singh, "Human Rights: Women & Law"l•1 Edition, (Allahabad Law Agency, 2005) p.40. 
82 General Assembly Resolution No 48/104, 1994. 
83 Preamble of the Declaration on Elimination of Violence Against Women 1993 
84 Article I of the peclarntion on Elimination of Violence Against Women 1993. 
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violence occurring In the family, including battering, sexual abuse of female 

children -in the household, dowry related· violence, marital rape, female genital 

mutilation and other traditional practices harmful to women, non-spousal violence 

and violence related to exploitation. Physical, sexual and psychological violence 

occurring within the. general community including rape, sexual abuse, sexual 

harassment and intimidation at work, in educational institutions and elsewhere, 

trafficking in women and forced prostitution _and physical, sexual and 

psychological violence perpetrated or condoned by the State, wherever it occurs.' 

xiv) Rights as to Freedom of movement and Residence 

Women like men have the freedom of movement and residence within the 

. borders of each state. This right includes the right to leave any country including 

:one's own and to return to one's own country.86 The International Covenant on 

Civil and Political Rights, 1966 accordingly upholds the mandate of the Covenant 

that: 

"Every one lawfully within the-territory of a State shall, within that territory, have 

the right to lillerty of movement and freedom to choose his residence. Everyone 

shall be free to leave any country, including his own."87 

xv) Rights as to Freedom of Speech and Expression · 

Women are entitled to freedom of opinion and expression. This right 

includes freedom to hold opinions without interference and to seek, receive and 

impart information and ideas through any media and regardless of frontiers. 88 

One can exercise this right either orally, in writing or in print, or in the form of 

art, or through any other media of his choice.89 

xvi) Right as to Freedom of Religion 

Like men women also enjoys the right to freedom of thought, conscience 

, and religion. This ril]ht includes freedom to change her religion or belief and also 

:the manifestation of her belief through teaching, practice, worship and 

observance.90 No one shall be subj!=cted to discrimination on the ground of 

religion or religious belief.91 

· xvii) Reproductive Rights 

Women's reproductive right was first convincingly recognized by the 

International Convention of all Forms of Discrimination against Women, 1979.A 

ss Ibid, Article 2. 
86 Article 13 of the Univ,:rsal Declaration of Human Rights, 1948 
87 Article 12 of the Intemntional Covenant on Civil and Political Rights, 1966. 
88 Article 19 ofthe Universal Declaration ofHuman Rights, 1948. _ 
89 Article I 9 of the lntcmutional Covenant on Civil and Political Rights, 1966. 
90 Article 18 of the Universal Declaration of Human Rights, 1948. 
91 Article 2 of the Dec! aralion of the Elimination of All F onns oflntolerance and of Discrimination 
based on Religion or Belief, 1981. 
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proper understanding of maternity as a social function, demanding fully shared 

responsibility for child-rearing by both sexes was long over due. Accordingly, 

provisions for, maternity protection and child-care are proclaimed as essential 

rights and are incorporated into all areas, whether dealing with employment, 

family law; health care or education; were felt by the intellectuals and also by the 

United Nations. Society's obligation extends to offering social services, especially 

child-care facilities \hat allow individuals to combine family responsibilities with 

work and participation in public life, which requires special measures for 

maternity protection. This was felt by the international community which should 

not be considered dlscriminatory.92 The Conv.ention also affirms women's right to 

reproductive choice. Notably, it is the only human rights treaty to mention family 

planning. States parties are obliged to include advice on family planning in the 

education process and to develop family codes that guarantee women's rights "to · 

decide freely and responsibly on the number and spacing of their children and to 

have access to the information, education and means to enable them to exercise 

these rights. "93 The third general thrust of the Convention aims at enlarging our 

understanding of the concept of human rights, as it gives formal recognition to 

the influence· of culture and tradition on restricting women's enjoyment of their 

fundamental rights. These fqrces take shape in stereotypes, customs and norms 

which give rise to the multitude of legal, political and economic constraints on the 

advancement of women. Noting this interrelationship, the Convention stresses 

"that a change in the traditional role of men as well as the role of women in 

society and in the family is needed to achieve full equality of men and women". 94 

C) ACHIEVEMENT OF THE UNITED NATIQNS IN THE PROTECTION 

OF THE HUMAN IUGHTS OF WOMEN 

The Charter of the United Nations represents a significant advancement so 

. far as faith in and respect: for human right is concerned. The horrendous atrocities 

committed during the Second World War led to a strong movement for the 

intern?tional protection of fundamental huma~ rights, and the Charter contains 

various references to them. The provisions concerning human rights run 

throughout the United Nations Charter "like a golden thread". Much of the credit 

for this goes to the strong lobbying· by non-governmental organization at the San 

92 See Article 4 of the Convention on Elimination of all Fonns of Discrimination Against Women, 
1979. 
93 Article 16 (e) of the Coll\·cntion on Elimination of all Fonns of Discrimination Against Women. 
1979. 

'.1
4 TI1c Preamble of-the Convention. 
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Francisco Conference.95 Presently Untied Nation has six specialized agencies, 

which are working, lh their respective fields. These specialized agencies can be 

used to assist women related issues and realize human rights of women. 

T'1e United Nations since its formation has played a significant role for the 

recognltlon 1. confertnf!nt and pt·otectlon of. human rights. The Charter of the 

United Natlpl1s first in 1945 reaffirmed faith in fundamental human rights, in the 

dignity and worth of the human person, in the equal rights of men and women. 

This was the modest beginning towards the recognition of -equal rights of men 

and women; dignity and worth of human person; fundamental freedom for all 

Without ~ny distinction a·s to racel, 5ex, language_ or religion. At present the United 

Nations has six specialized agencies, which are inter alia working and assisting in 

women related issues in th~ir· respective fields. · The following are the 

achievements of the United Ncjtions in the field of protection human rfghts of 

women since 1945: 

i) Committee of the Status of ~omen 

The Committee of the status of women was established in 1946 to 

promote women's political, economic and social rights. The Commission on the 

Status of Women is a functional Commission of the ECOSOC96 established by the· 

council In 1946. Iri the beginning the·commission consisted of 9 members, 

appointed by ttje l:cosoc for three year5 term. Then it was increased to 18 

members and at present It C()nsists pf 45 members. It meets biennially for 

session of three weeks. As in the case of Commission on . human rights, the 

Commission on the status of women adopts its own resolution its own resolutions 

and recommends draft resolution and declarations for adoption by the ECOSOC. 

The Comr:nission submits a report .on each session to the council. The Commission 

on the $tatus of women has don(:! vall!able work promoting the rights of women in 

political, economic, civil, social and epucational fields and in achieving the goal of 

women having rights equal to those of men.97 The Commission has requested the 

International Labour Organization (ILO) to promote the principle of equal work 

and to complete a conventiqn on this subject. Following this, the ILO adopted 

special instruments to carry on ttlese measures. It has also requested the 

UNESC098 to provide equal opportunities for women in education. The 

Commission on thE! status of tlie women initiated: 1) Declaration and Convention 

on tile Elhn!hation qf all Forms of. OiscHmination Against Women; ii)- Convention 

on the P(llltical RIUhts .of Wolt1~h; IIi) Convention on~ the Nationality of Married 

95 Dr. S.K. K.'lpOQr, "Human Rights in Internalf01ial Law",(l986), p.25-27. 
96 Econ~rhic and Social Councii of the lJnited Nations. _ 
97 Dr. SK KapO(lr," Human Rights Under International Law and Indian Law", (2001),p 80-95. 
98 United Nat~ons Economic and Social Council, _ 
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Women; iv), The Convention on the Consent of Marriage; and v) The Convention 

on the Protection of Women and Children during emergency and armed conflict. 

All these contributed much to the development of the ?tatus of women. 99 

' 
ii) The Committee on CEDAW: 

The Committee on the elimination of all forms of discrimination against 

women was established under Article 22 of the 1979 Convention on the 

Elill!ination .of All forms of Discrimination Against Women. This Convention is 

implemented by means of states "reports". It is composed of twenty- three 

experts serving in individual capacities for four-year terms. It held its first regular 

session in October 1982 and at its second session examined the reports of seven 

state parties regarding measures taken to comply with the terms of the 

Convention. It reports annually to the United Nations General Assembly through 

ECOSOC. The Committee in addition to hearing states reports makes suggestion 
' 

and general recommendations, which are included in the report. For example, 

general recommendations, NO. 5 tailed upon state parties to make more use of 

temporary special measures such as positive action, preferential treatment or 

quota systems to advance women's integration into education, the economy, 

politics and employment; while general recommendation No. 8 provided that 

state parties should take further measures to ensure to women, on equal terms 

with men and without discrimination the opportunity to represent their 

government at the international level. General recommendation No.12 called 

upon the state parties to include in their reports information on measures taken 

to deal with violence against women, while General recommendation No. 19 

(1992) dealt at some length with the problem of violence against women in 

general and specific terms and General recommendation No. 21 is concerned with 

equality in marriaget and family relations. The Committee, however, meets only 

for two weeks in a year, which is clearly inadequate. There is no right of 

individual petition or interstate complaint under this convention, although these 

issues are under consideration. There is no doubt that much remains to be done 

in order to support and develop the work of this Committee. 

iii) Establishment of (UNIFEM) and (INSTRAW) 

United Nations General Assembly Established Voluntary Fund for the 

empowerment of women (UNIFEM) and an UN International Research Institute for 

the Advancement of Women (INSTRAW) in 1976.UNIFEM was established in 

response to the demand for a Fund for women within the UN system to work 

towards gender equality and gender justice and women empowerment, by giving 

access a(ld control over resources, knowledge,· belief systems, values and the 

99 N. Jayapalan. ''Women and Human Rights", (2000), p.20-2l. 
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self; by creating enabling conditions for human well being; by recognizing women 

as ·a critical actor In families, communities and economic systems.100 UNIFEM 

undertook a uniqUI~ exercise to include women's voices in the Ninth National 

Development Plan of India, which has led to the empowerment of women as one 

of the Plan's objectives. It facilitated a process in which some of the most 

distinguished and representative leaders _of the women's movement came 

together as a think tank. The think tank helped to raise the voice? of hundred of 

. women mobilized· ft·om different wai!<S of life to influence the national planning 

: process. This was accomplished at various stages of the planning process through 

research and study, including a review and evaluation of past plans. This was 

followed by five regional meetings and a national consultation where the outcome 

of the regional meetings was presented to the policy makers. This resulted in 

. women sharing thE~ir ~oncerns with policy planners, at different stages, with 

official planning process. 101 UNIFEM has discussed .and held negotiations with 

other South Asian novernments a·nd the representatives of women's movement. 

Its mainstreaming activities on human rights have been a logical follow-up to the 

extraordinary impart women made at the World Conference on Human Rights in 

Vienna, where they emerged as. one of the most dynamic force demanding the 

inclusion of issues rE~Iated to the human rights of women, particularly in the area 

of violence against women. In Asia it has collaborated with UNICEF to produce 

and launch the joint publication, widely known as "CEDAW KIT."102 In 1997 the 

Trust Fund for Action to Eliminate Violence Against Women was established within 

UNIFEM.It is also pioneering an intervention to train Afghan women-led NGO's 

based in Pakistan; and in collaboration with a Lahore based NGO, working on a 

pilot programme with the Lahore school to introduce a human rights 

curriculum, 103 

iv) Adoption of various Convention & Declaration 

The United i'lations Organization, since its establishment endeavoured for 

the protection of human rights. Protection of women's right has been the main 

thrust of the United Nations. For better protection, acknowledgement, and· 

realization of wome!n's right it has adopted many convention and declarations. 

The following are some such convention & declaration. 

----·---------- -----
100 Murlidllar C. Bhandare, "The World of Gender Justice", (1999), p.l92-93. 
101 Ibid, p. 195-97. 
102 An advocacy tool for both advocates and goverrunents representatives which, examines the ~ole of 
CEDAW as the Bill of Rights for Women. 
103 Ibid, p. 199-256. 
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a. Adopt1on of Convention for the suppression of the traffic in persons 

and the exploitation of the prostitution of others by the General 

Assembly in 1949. 

b. Adoption of Convention concerning Equal remuneration for men 

and women workers for work of equal value by the International 

Labo'ur Organization in the year 1951. 

c. Adoption of Convention on political rights of women including the 

right to vote, ·by the General Assembly in 1952. 

d. Adoption of a Convention on consent to marriage, minimum age for 

marri(lge and registration of marriages by the General Assembly in 

. 1952. 

e. Adoption of Convention on the nationality of married women in 

1957 granting women the right to retain or change their nationality 

regardless of their husband's action. 

f. Adoption of the Convention regarding discrimination in respect of 

Employment and Occupation in 1960. 

g. Adoption of a Declaration on the Elimination of Discrimination 

Against Women in 1967. 

h. Adoption of the First World Plan of Action and Proclamation of the 

First World Decade for Women~ with the theme of equality, 

· development and peace by the World Conference of Women in 

Mexico city in 1975. 

i. Adoption of the Convention on the Elimination of All Forms of 

Discrimination Against Women by the General Assembly in 1979. 

j. Second World Conference at Copenhagen in 1980. 

k. Third World Conference at Nairobi in 1985. Adoption of forward 

lookin9 strategies for the advancement of women to the year 2000 

ancl Voluntary Fund for UN Decade for Women became an 

autonomous organization within UN Development Programme. 

I. In l9B6 First World Survey on 'the role of women in development 

was published. 104 

m. In 1991 the World's Women: Trends andStatistics, a compilation of 

data on the global situations of women was published. 105 

104 D. Singh, "Fiuman Rights: Women & Law" 151 Edition,( Allahabad Law Agcncy,Faridabad,2005), 
p.31. 
los Ibid. 
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n. Key nile of women in Sustainable Development was ·recognized in 

1992 IJN Conference on Environment and Developed held in Rio de 

Janeritl. 

a. In 1993 Declaration on Elimination pf Violence against Women was 

adoptud by the ·General Assembly. 

p. Empowerment of women was seen as an integral part of 
. . ' 

development for the first time in International Conference on 

Population and Development at Cairo in 1994. 

q. The Fourth World Conference ·an Women held in Beijing reviewed 

and debated critical areas of concern and adopted a proposed 

Platfo1 m for Action in 1995. 

D) POSITION & RIGHTS OF WOMEN UNDER THE NATIONAL LEGAL 

FRAMEWORK 

After independence several legislation were passed to remove the 

constraints hinderinu the progress of women. In spite of this the women of India 

are still subjected to many discrimination and exploitation, whereas it is 

·acclaimed by everv civilized nation that women's empowerment is a must 

condition for the advancement ·of equality, development and peace. The Indian 

. Constitution adopte<l by the Constituent Assembly on 26 ·the November 1949 is a 
t' 
:comprehensive document enshrining various principles of justice, liberty, equality 
l 

. 'and fraternity. These objectives specified in the preamble and elsewhere form 

:, part of basic structure of the Indian Constitution. The fundamental law of the land 

assures the . dignity of the individuals irrespective of their sex, race, religion, 

community or place of birth. With regard to the women the Constitution contains 

many positive qnd negative provisions, which can go a Jong way in securing 

gender justice. While incorporating these provisions, the framers of the 

. Constitution were well aware of the unequal treatment meted out to the fairer 

sex, from the times immemorial. The history of suppression of women in India is 

a very long and the same has been responsible for including certain general as 

well as specific· provisions for the up!iftment of the status of women. 106 The rights 

·guaranteed to the women are on par with the rights of men and in some cases 

; the women have ber.m allowed to enjoy the benefit of certain special provisions. 

:The general provisions relating to the equal rights available to the women are the 

, right to vote and other political rights, the fundamental rights contained in Part 

· 
106 G.B. Reddy, " Women and The Law" 1st Edition. (Gogia Law Agency,Hydrabad,2004).p.l-2. 
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III of the Constitution and the Directive principles contained in the .Part IV of the 

Constitut1oi1. 107 

i) The prearnble of the Constitutiori 

The preamble to the Indian Constitution contains various goals. The 

preamble secures to every citizen-

Justice- social, economic and political; 

Liberty- of thought, expression, ~ellef, faith and worship; 

Equality- of status and opportl,mjty; arid to promote among them all; 

Fraternity- assuring the dignity of the individua.l and unity and integrity of the 

nation. 

This particular goal of achievi11g, "the equality of status and opportunity" 

has been incorporated to give equal rights to the women and men in terms of the 

?tatus as well as opportunity. ~is has been the basis of many legislation, which 

aimed at giving equal status anq rights to women. 108 

II) Fundamental Rights 

Part IJI of the Constitution co11talns a long list of fundamental rights. This 

Chapter of the Constitution has been described as the Magna Carta of India.109 

Even though, all the fundamental rights contained in Part III, Article 12 to 35 are 

applicable to all citizens irrespe.ctive of sex, certain fundamental rights contain 

specific and positive provision to protect the rights of women. 

Articles 14 to 18 of the Constitution guarantee the right to equality to 

every citizen of India. Article 14 ~rnbodies the general principles of equality 

before law and prohibits unreasonable discrimination between persons. Article 14 

embodies the idea of equality expr~s~ed in the preamble of the Constitution. The 

succeeding Articles 15, a6,17 and 18 lay down specific application of the general 

rules laid down in Article 14.110 Article 15 relates to prohibition of discrimination 

on grounds of religion, race, ~aste, sex or place of birth. Article guarantees 

equality of opportunity in ma~ters of public employment. Article 17 abolishes 

untouchability,· whereas Article 18 abolishes title. 

Article 15(.3) of the Constitution provides that the prohibition of . ' . 
discrimination on grounds of religiOn, . race, caste, sex or place of birth as 

contained in Article 15, shall not prevent the State from making any spedal 

provisions for women and children. In other words, the state is empowered to 

make any such provisiol")s af1d it shall not be viqlate of Article 15.Article 15(1) 

prohibits gender discrimination. But women· and children require special 

107 Ibid. 
108 Like Modem Hindu Laws. 
109 V.J. Ramchalldran, " Fudamental R!ghts and Constitutional Remedies", Vol-1, (l %4 ), p.l. 
110 Dr. J.N. Pandey, "Constitutional Lmt• of India" 35th Edition, (Central Law Agency, 2000), p.69. 
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treatment on account of their very nature. The reason is that "women's" physical 

structure and the performance of maternal functions places her at a disadvantage 

in the struggle for subsistence and her physical well being becomes an object of 

public interest land •::are in order to preserve the strength and vigour of race."111 

Article 15(3), there·fore lifts that rigour and permits the State to positively 

discriminate in favour of women and to· make special, provision, to ameliorate 

their social economic and political justice and accords them parity. This special 

provlsion for women and children has been widely resorted to, by the States and 

the courts have alw.,ys upheld the validity of the special mea~ures in legislation 

or eKecutive ord(}rs favouring women. These provisions could be seen in the 

sphere of Criminal Law, Labour and Industrial Law, Service Law providing for 
' 
:reservation for wom1:~n, and Criminal Procedure, and also in the Law of Evidence. 

R1:!cently the Supreme Court has upheld the Constitutional validity of . 

. Proviso to section ~H(l) (a) of the Andhra Pradesh Co-operative Societies Act, 

· 1964 and of the Rules 22(c) and 22-A (3) (a) framed there under relying upon 

the mandate of Article 15(3). The Proviso read with the said rules provided for 

the nomination of two women members by the Registrar to the managing 

committee of the en-operative Societies with a right to vote and to take part in 

the meetings of the committee. The court upheld the validity of these provisions 

on the ground of /\rticle 15(3) of the Constitution, which permits the special 

. provision in favour· of women. 112 In Yusuf Abdul Aziz v. State of 

Bomay, 113Section 497 of the Indian Penal Code, which only punishes man for 

adultery and exempts the woman from punishment even though she may be 

equally ~}uilty as an abettor was held to be valid since the classification was not 
-

based on the groun,·J of sex alone. In Mst. Choki v State,114 section 437 of the 

; Code of Criminal Pmcedure, 1973 enables women and children to be released on 

; bail for non bailable offences in the circumstances under which, a male cannot be 

; released on bail has been held to be consistent with Article 15(3) of the 

·Constitution. 

a) Right to Equality: 

Article 14 of the Constitution guarantees to women the equality before law 

as well as equal protection of law. Equality is a dynamic concept with many 

· aspect and dimensions and it cannot be cribbed, cabined and confined within 

traditional and doclrinaire limits. From a positive point of view, equality is 

111 Mullcrv. Oregon, 52.\..Ed. 55!. 
II~ T. Sudhakar Reddy v. Govt of A.P, !993, Supp,(4) sec 439. 
113 AIR llJ54 SC 321; So11mithri Vishnu v. U.O. I., AIR 1985 SC 1618; Rcvathi v. U.O.l. AIR 1988 SC 
R35. 
11

'
1 AIR 1')57. Raj. 10. 
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antithetic to arbitrariness. In fact equality and~ arbitrariness are sworn enemies; 

o.ne belong to the rule of law in a republic while the other, to the whim and 

caprice of an absolute monarch. Where an act is arbitrary, it is implicit in it that it 

is unequal both according to political logic and Constitutional law and is therefore 

volatile of Article 14 ."115 This new concept of equality has been applied to protect 

the Indian womanhood by the Supreme Court in Air India.v. Nargesh 

Meerza, 116 struck down the Air India and Indian Airlines Regulations on the 

retirement .and pregnancy bar on the services of air hostesses as unconstitutional 

on the ground that I l1e conditions laid down therein were entirely unconstitutional 

and arbitrary. ThE~ Court observed that: 

"The condition that the services of Air Hostesses would be terminated on 

first pregnancy was most unreasonable and arbitrary provision and liable 

to be struck down. The regulation did not prohibit mardag~ after four 

years and if .m Air Hostess after having fulfilled· the first condition became 

pregnant, there was no reason why pregnancy should stand in the way of 

her continuing in service. The termination of services of Air Hostesses in 

such circumstances is not only callous and cruel act but an open insult to 

Jndian womanhood- the most sacrosanct and cherished institution"111 

'b) RighttC> life:· 

Article 21 of the Constitution guarantees to citizen as well as non-citizen 

the right to life and personal liberty. Our judiciary through it judicial activism 

expanded the scopE! of right to life so as to include many other rights without 

which right to life cannot be exercised meaningfully. The Supreme Court 

therefore, in Bodhi Satwa Gautam.v Subhra Chakraborty,118 held that rape is 

a crime against the IJasic human rights and is also violative of the victim's most 

cherished of the funclamental rights, namely, the right to life contained in Article 

21 of the Constitution. 

c) Right to Privacv· and Dignity of Women: 

The preambl!i\ of the Constitution promises to secure to its entire citizen 

the dignity of the individual, which also includes the dignity of woman. Article SlA 

~(e) imposes upon the citizen a duty to renounce practices derogatory to the 
I 

jdignity of women. ln State of Maharashtra.v. Madhukar Narain,119 without 

·referring Article, t1a~ held that even a woman of easy virtue is entitled to privacy 

:and that no one Gin invade her privacy as and when he~ likes. In Neera.v. 

---·--·---
115 AIR I 974 SC 555: M~Jneka Gandhi.v. Union of India, AIR 1978 SC 597. 
116 AIR 1981 SCI829. 
117 Ibid. ' 
118 (1996) sec -t.9o. 
119 AIR 1992 SC 392. 
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L.I.C, 110 the court It as held that, the right to privacy of women would preclude 

such questions to b1~ put to femal~ candidates as modesty and self-respect may 

. preclude. an answer. The court found that such question like the regularity of 

menstrual cycle, it!; term therefore, violate the right to privacy of the lady 

employee and further directed the corporation to delete such columns in the 

declaration. 

In Gautam Hundu.v.State,121 the court refused the husband's application 

for a blood test to disprove paternity as it would be slanderous embarrassing and 

humiliating for the women. The Supreme Court rejected the plea of a husband in 

which he had prayed that his wife should undergo a medical examination to prove 

her virginity. 122 The court observed that allowing the medical examination of a 

woman for her virginity would certainly violate her right to privacy and personal 

liberty ens~lrined in the Constitution. Such an order would amount to a roving 

inquiry· against a f~·male who are vulnerable otherwise. No court shall order a 

roving enquiry and lllere has to be· sufficient material before the court to enable it 

to exercise such disr:retion.123 The case of Rupan Deol Bajaj.v. K.P.S. Gill/24 is 

the latest in the series upholding the dignity of women. In this case the Apex 

Court did not allow the blue eyed and the mighty police supreme Mr. Gill to 

escape judicial scanning of his alleged insult to the modesty of the complainant 

who was a very sen,;itive I.A.S officer. Not only this, the Court has ordered for in 

camera trial of rape cases to save character assassination and humiliation of 

victim in public. 12 ~' 

. d) Women Reservation: 

Very recentlv the Supreme Court has observed that the object of 'Article 

15{3) is to strengthen and improve the status of women. 126 In this case the 

provisions providing for reservation for women to an extent of 30% made in the 

State Se!rvices by tile Andhra Pradesh Government was held valid. In Union of 

India .v. K. P. Pmbhakaran, 127 the Supreme Court upheld the decision of the 

Railway administl"a\.lon to reserve the posts of Enquiry cum Reservation Clerks in 

Reservation offio~s tn metropolitan cities of Madras, Bombay, Calcutta and Delhi 

exclusively for wornen. It also held that the Reservation offices in the said 

---------·-· ·---
120 AIR 1992 SC 392. 
121 AlR 1993 SC 2295. 
122 Smjee Singh.v. K1lllll11jit Kaur, AIR 2003p&h~ 354. 
123 Sharchv. Dhararnpal.12003)3 JT (SC) 339. 
124 AIR 1995 sew 4Joo 
125 State of Punjab.v. Gmmit Singh, AIR 19%SCW 998. 
126 Government of A.P v. P.B. Vijay Kumar, AIR. 1995 SC 1648. 
I 
27 

( 1997) l l SCC638. 

45 



metropolitan cities should constit~t~ a seniority unit separate from the rest of the 

cadre of Enquiry curn Reservation derks. 

e) Women Reservation in Ele<Ct!On to Local 8odies: 

Several factors inhibit the effective participation of women in the political 

process and tj1stitutlonal structure of democracy. Women's role in political ,Process 

again has tnaii'"!IY been confined to tne upper strata of our society. A broad based 

political partidpation of women has been limited due to various fact~rs such as 

caste, religion, feudal attitude and family status. Despite several measures being 

takeh up by the government the scenario does not seem to have improved much. 

Barring a few exception women whq constitute the half of India's population have 

not been ~dequatel•( represente~ at the higher level.128 

The 73rd and 74th Amendments to the Indian Constitution effected in 

1992 pi·ovide for retservatlon of seats to the women in election to the Panchayat 

and Municipalities. The 73rd and 74th. Amendments to the constitution of India 

popularly known as the Panchayatl Raj and Nagarpalika Constitution Amendment 

Acts. P~rhaps, this is the first attetnpt by the Parliament to provide reservation · 

for women tn legislature.129 According to Article 2430 of the Constitution of India, 

not le5s than one third of the totql n~mber of seats to be filled by direct election 

in every Panchayat shall be reserved for women, Such seats may be allotted by 

rotation to different constltueli<:ies In a Panchyat. Not less than one third of the 

total number of offices of the Chairpersons in the Panchyat at each level shall be 

reserved for women. Article 243T of the Constitution of India, which was added 

by the Constitution 74th Ame!ldment Act, 1992 makes the similar provisions for 

reservation of seats to wom~n in the direct election to every municipality. 

Therefore, there is a successf4l reServation of 33% seats for women in local 

bodies, which acquires poig~a~t imPortance and is also in consonance with the 

man'date of Article t5(3). The +he 73rd and 74th Amendments to the constitution 

of India popularly knowri as the Panchayati Raj and Nagarpalika Constitution 

Amen~ment Act is most sigpificant for the reservation for women including 

Scheduled Castes and Scheduled Tribe women. The Amendment sought to 
. . 

achieve such a political empowerment for women in the wider context of an 

attempt to promote local self-government and decentralized democracy. It 

heraled the ascent of ne~rly 8 l~kh women (including those belonging to 

Scheduled Ca~es and Scheduled Tribes) to political position in the length and 

breadth of India at its rural grass root level, where the extent of patriarchy, 

128 Suman Krisan Kant, "Women's Development and Mutual Co-operation in the Family", Women's 
Link,vol. 48, (April 2001), at p.3. . . 
129 G.B. Reddy, "Women and The Law", 1"1 Edition, (Gogia Law Agency, Hydrabad, 2004), p. 5. 
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illiteracy, poverty and socio-cultural norms are even deeper .and more strangling 

than in urban areas Yet, these provisions need to be translated into reality. In 

fact practices of different states in this regard have not been satisfactory. A few 

states like, Maharastra, Kerala, Himachal Pradesh, Andhra Pradesh, West Bengal 

have given comparatively more representation to women in different tires of 

Panchayat as compared to other states. 130 The tragedy is, that the Panchayat 

system has thrown up aspiring women candidates who have no upward political 

mobility. In most of the cases they can be found as proxies for powerful male 

politician. 

f) Women's Reservation in the National and State legislative Assembly 

The Parliament introduced the Constitution 81st Amendment Bill seeking 

to reserve one third of seats in Lok Sabha and State Assembly for women in 

1999. It took another four years for the elected representative of the people to 

re-introduce it and then shoot it down. 131 The Bill has been referred to a jo·mt 

committee of Parliament and is yet to be passed. In a way the move is an 

extension of the 73rd and 74th Constitution Amendments, under which a similar 

quota has been provided for women in the elected bodies at various levels in the 

panchyat Raj and Nagar Palika systems and as such represents a big step 

towards empowering women to play their rightful part in democratic government 

and participate in the political process at the decision making level. This measure 

is towards correcting gender injustice .. Despite several measures being taken up 

by the government the scenario does not seem to have improved much. Barring a 

few exception women who constitute the half of India's population have not been 

adequately represented at the higher level. 132 Empirical data shows that the first 

Lok Sabha had 23 women while the 13th Lok Sabha has 49 women M.P. 133 

Traffic in human being and beggar and other similar forms of forced labour 

or prostitution were prevalent in India. To deal with the problem the founding 

father of the Constitution incorporated a provision in Article 23 of the constitution. 

This Article specifically prohibits traffic in human beings. The prohibition applies 

not only to the State but also to private persons. Traffic in human being means to 

deal in men and women like goods, such as to sell or let or otherwise dispose 

them of. It includes traffic in women and children for immoral or other 

130 Leena Prasad, "Women Reservation: Some Burning Issues··, Women's Link. Vol-8.(July.2002). at 
P:.27. . 

31 Editorial. Asian Age, g'11 May. 20o:\. 
11 ~ Sulll<lll Kris=111 Kant," Won1en's Development and Mutual Co-opration in the F;unih ... 11'"1111'11 ·., 

Link. Voi-4K (April2001). at p.3. 
133 Women M.P. in the 13'11 Lok Sabha. Source: Election commission of India. 
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purposes.n'~ On the strength of Article 23(1) of the Constitution, the legislature 

has passed the Suppression of Immoral Traffic Act, 1956,135 which aims at 

abolishing the practice of prostitution and other forms of trafficking. This is an Act 

made in pursuance of the International Convention signed at New York 9 May 

1950.Recently the Supreme Court has held that traffic in human beings includes 

'devadasi system'. 136 

h) Rights against Sexual Harassment of Women: 

One of the evils of modern society is the sexual harassment caused to the 

women particularly the working women by their male counterpart and other 

member of the society. 137 There is however no codified law in India which is 

adequate to combat this evil of the society. In Vishaka.v. State of 

Rajasthan, 138 a Division Bench of the Supreme Court speaking through Chief 

Justice J.S. Verma has emphasized the need for an effective legislation to curb 

sexual harassment of working women and laid down a number of guidelines to fill 

the legislative vacuum. The Court has defined, having regard to the Protection of 

Human Rights Act 1993, " Sexual harassment " as including any unwelcome 

sexually determined behaviour whether directly or by implication, like physical 

contact and advances, a demand or request for sexual favour, sexually coloured 

remark, showing pornography and any other unwelcome physical, verbal or non

verbal conduct of sexual nature. In this case the Court referred to the Convention 

on the Elimination of All Forms of Discrimination Against Women and also the 

resultant violation of gender equality under Article 14& 15 and the right to life 

and personal liberty of women under Article 21 of the Constitution. Thus as result 

of this decision now any women employee who is subjected to sexual harassment 

of any kind can take recourse to initiating criminal proceedings, disciplinary action 

and also seek compensation from the guilty party or employer and other person 

responsible for the harassment. Apparel Export Promotion, Council. A.K. 

Chopra 139 is the first case in which the Supreme Court applied the law laid down 

in Vishaka.v. State of Rajasthan/40 and upheld the dismissal from service of a 

superior officer who was found guilty of sexual harassment of a subordinate 

female employee at the place of work on the ground that it violated her 

fundamental right guaranteed by Article 21 of the Constitution. 

iii) Welfare of Women under the Directive Principles of State Policy: 

134 Raj Bahadur. Y. Legal Rernernberancer, AIR, 1953 Cal 522. 
JJs Now renamed as The Immoral TraiTlc ( Pre,·ention) Act 1956. 
U<> Vishal Jeet. V. Union oflndia. AIR. 1990. SC 1412. 
137 G.B.· Reddy, '· Women and The Law", l't Edition,( Gogia Law Agency. Hydrabad. 21lll-1). p. X. 
us ( t<J<.n) G sec 241. 
m AIR 1999 SC 625. 
J.l(• < J9lJ7) (> sec 2-+ 1. 
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The directive principles contained in the part IV of the constitution set out 

the aims and objectives to be taken up by the states in the governance of the 

country. This novel feature of the constitution is borrowed from the constitution 

of Ireland, which had copied it from Spanish constitution. 141 Today we are living 

in an era of welfare state, which has to promote the prosperity and well being of 

the people. The directive principles lay down certain economic and social policies 

to be pursued by various governments in India. The main object of enacting the 

directive principles was to set the standards of achievements before the 

legislature, executives, the local or other authorities, by which their success or 

failure can be judged. It may be noted that directive principles does not impose 

any particular brand or pattern of economic or social order. They lay down the 

goals, which have to be devised from time to time. The government in a 

parliamentary system is under a constant fire of criticism. The actions of the 

government are subject to scrutiny by the masses. Since the directive principles 

have been embodied in the constitution the governments are bound to implement 

them. No government can afford to ignore these directive if it is not keen to doom 

its future Thus Granville Austin has described the fundamental rights and 

9irective principles as the conscience of our constitution. The Directive Principles 

of State Policy of our Constitution through its'Social and economic charter, Social 

security charter and Social security charter directs the State to improve the 

status of women and their protection. 

Article 38 provides that the State is under a duty to promote the welfare 

of the people by securing and protecting a social order in which justice, social, 

economic and political, shall inform all institution of the national life. 142 So this 

directive only reaffirms what has been in the preamble of the constitution that the 

state shall try to secure to all its citizens social, economic and political justice. 

The constitution 44th Amendment Act 1978 inserted Article 38(2) which provides 

that-the state shall strive to minimize in equalities in income and endeavour to 

eliminate in equalities of status, facilities, and opportunities; not only amongst 

the individuals but also amongst groups of people residing in various area or 

engaged in different vocations. This enables the state to have a national policy to 

eliminate inequalities in various spheres of life. 

In Air India Statutory Corporation v United Labour Union,143 the 

court explaiAed the concept of social justice in the following words; 

141 Dr. J. N. Pandey, "Constitutional !,av.' of !ndia", 35th Edition, (Central Law Agcncy.AIIahbad. 
2000) p. 331. 
142 Article 38( I) of the Constitution of India. 
143 ArR 1997, SC645. 
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"The concept of social justice consists of diverse principles essential for the orderly 

growth and development of personality of every citizen. Social justice is ihen an . . . 

integral part of justice in generic sense~ Justice is the genus of which social justice 

is one of its species. It is a dynamic devise to mitigate the suffering of the poor, 

weak, dalits, tribals and deprived section of the society and to elevate them to the 

lewil of equality to live a life with dignity ofperson. The aim of social justice is to 
' ' 

attain ~ubstantial degree. of social, economic and political equality, which is the 

legitimate expectation and constitutional goal. Social justice and equality are 

complementary to each other so that both· should maintain their vitality. Rule of 

law therefore, is' a potent instrument of social justice to bring equality. " 144 

Our Constitution also lays down the principles of policy to be followed by 

the state for securing economic _justice. Article 39(a) says that the state shall 

direct its .policy to securing that; the citizens, men and women equally have the 

right to an adequate livelihood; 145 that there is equal pay for equal work for both 

. men and wom.en/ 46 that the health and strength of workers, men and women, 

and the tender age of the children are not abused and that dtizens are not forced 

· by economic necessity to enter into avocations unsuitable to their age or 

strength. 147 Pursuant to Article 39(d) the parliament has enacted the Equal 

. Remuneration Act 1976. In Randhir Shing v Uniori of India,148 the Supreme 

Court held that the principle of eqqal pay for equal work though not a 

fundamental right, is certainly a constitutional ,goal, and therefore capable of. 

enforcement through constitutional remedies under Article 32 of the constitution. 

However, the doctrine of equal pay for equal work cannot be put in a straight 

jacket. This might although find a place in Article 39(d) is an accompaniment of 

equality clause enshrined in Articles 14 & 16 of the constitution. Reasonable 

classification based on intelligible criteria having nexus with the object sought to 

be achieved is permissible. Accordingly in State of A.P v Sree Nivas Rao, 149 it · 

has been held that different scales of pay in the same cadre of persons doing . 

similar work can be fixed if there is difference in the nature of work done and 

difference as regards reliability 'and responsibility. 

Artide 42 of the Constitution incorporates a very significant provision for 

the benefit of women. It directs the State to make provision for securing just and 

human condition of work and for maternity relief. It was in pursuance to this 

Article that the Maternity Benefit Act 1961·was passed. 

144 Ibid. 
145 Article 39(a). 
146 Article 39(d). 
147 Article 39(e). 
148 AIR,l982 SC879: D .. S. Nakara.v. Union of India, AIR 1983 SC 130: RK. Ramachandran lyer.v. 
Union of India_ AIR 1984 SC 541. . 
149 (1989) 2SCC 290. 
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One of the major problems which our country faces is the area of personal 

taws~ an area which, governs the entire family life starting from the birth, 

guardianship, marriage, divorce,. custody of children, maintenance, adoption, 

inheritance and succession. It is these personal laws, which are replete with 

gender discrimination. 150 Neverthel~ss, if we are to conform to the international 

norms of gender justice it is very necessary that these laws be changed to 

incorporate the sense of gender justice within them. In fact this is also the 

Constitutional mandate under Article 44.The Hindus obtained the benefit of Hindu 

Marriage Act 1955, Hindu Succession Act 1956, Hindu Adoption and Maintenance 

Act 1956, Hindu Minority and Guardianship Act 1956.However, the task of total 

reform remained incomplete in the area of personal laws in our country specially 

in the case of Muslim personal law which is comprised of The Shariat Act, 

Dissolution of Muslim Marriage Act 1939, The Muslim Women( Protection of Rights 

on Divorce) Act 1986 ~nd the Holy Quran .. In 1951 the very first year of the 

Constitution, two distinguished Judges; Justice C:hagala and Gajindragadkar held 

that personal laws were not within the ambit of Article 13(1) of the Constitution in 

so far as they are inconsistent with Part III· of the Constitution under which all 

laws in force at the commencement of the Constitution shail be void. This is not 

easy to say that courts have no rule to pay in developing equality.:.oriented 

jurisprudence. They have in ·fact played a very crucial role in doing so. 151 Article 

44 directs the State to secure for the citizens a Uniform Civil Code throughout the 

territory of India. This particular provision wa~ kept in the constitution to achieve 

the goal of gender justice. Even though the State has not yet made any effort to 

_introduce Uniform Civil Code in India; the judiciary has recognized the necessity 

of the uniformity in the application of civil laws like law of marriage, divorce, 

succession, adoption and maintenance etc.152 The Supreme Court has recently 

dealt with the validity of the Chotanagpur Tenancy Act 1.908 of Bihar which 

denied the right to succession to Scheduled Tribes women as volatile of right to 

livelihood under Article 21 of the Constitution·.153 The Majority Judgement 

. however upheld· the validity of the legislation on the ground that the enactment 

was in accordance with the custom· of inheritance/ succession of the Scheduled 

Tribes. But Justice K. Ramaswamy felt that the enactment made a gender 

150 D. Singh, ~Human,Rights: Women & Law" First Edition, (Allahabad Law Agency, Faridabad. 
2005), p.S . 
• p.55. '' . ' 
1
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1 Justice Sujata.Y. Manohar, The international Regime for Gender Justice: Rc!lection in the 

Constitution of India' in Col/oquiuin on Justice for Women-Empowem1ent' through Law, (2000). p.29. 
152 Sarala Mudgal. Y. Union oflndia, 3 SCC 635: AIR 1995 SC 1531. 
153 M. Kish\var.v: State of Bihar (1996) 5SCC 125. 
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discrimination and as such violative of Article 15, 16 and 21 of the constitution. 

While giving dissenting opinion the Learned Judge observed that: 

"Legislative and executive actions must be conformable to, and for effectuation of 

the fundamental rights guaranteed in Part III and the directive principles enshrined 

in Part IV of the Constitution. Covenants of the United Nations add impetus and 

urgency to eliminate gender based obstacles and discrimination. Legislative action 

should be devised suitably to constitute economic empowerment of women in 

socio-economic restructure for establishing egalitarian social order. Law is an 

instrument of social change as well as the defender of social change. Article 2(e) of 

the CEDAW (The Vienna Convention on the Elimination of all forms of 

Discrimination Against Women which was ratified by the UNO on 18-12-1979 and 

which was ratified by the Government of India on 19-6-1993) enjoins this Court to 

breath life into the dry bones of the Constitution, international conventions and. the 

Protection of Human ·Rights Act, to prevent gender based discrimination and to 

effectuate right to life including empowerment of economic, social and cultural 

rights. ,154 

This perhaps shows the plight of Indian women and also the necessity of 

the State action to rectify historical inequity that still discriminates against the 

women. However, recently the Supreme Court has highlighted the right of women 

in India to eliminate gender based discrimination particularly in respect of 

property so as to attain economic empowerment. 155 

iv) Fundamental Duties: 

Chapter IV-A of the Constitution contains certain fundamental duties, 

which were added by the Forty Second Constitutional Amendment Act 1976. 

Article 51-A (e) imposes a duty upon every citizen of India to renounce the 

practices derogatory to the dignity of women. Since these duties are imposed 

upon the citizen and not upon the state; legislation is necessary for their 

implementation as such a writ of mandamus cannot be sought against an 

individual who does not observe his duties under this Article. 156 

E) ·WOMEN'S RIGHT HUMAN . RIGHTS INTERNATIONAL AND 

NATIONAL CONCERN 

The term "women's human rights" and the set of practices that 

accompanies its use are the continuously evolving product of an international 

movement to improve the status of women. In the 1980s and 1990s, women's 

15.{ Ibid. 
155 C.M.Mudaliar.v. Idol of Sri Swaminathaswami Thirukoil,(l996) 8 SCC 525: l11ecase dealt with lhc 

right of Hidu female to execute a will in respect of the property acquired or possessed by he . under 
section 14 of the Hindu Succession Act 1956. 
15(' Surya Narain.v. Union of India,( 19g I) 3 SCC 481: AIR 1982 SC I. 
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movements around the world formed networks and coalitions to give greater 

visibility both to the problems that women face every day and to the centrality of 

women's experiences in economic, social, political and environmental issues. In 

the evolution of what is becoming a global women's movement, the term 

"women's human rights" has served as a locus for praxis, that is, for the 

development of political strategies shaped by the interaction between analytical 

insights and concrete political practices. 157 Further, the critical tools, the 

concerted activism, and the broad-based international networks that have grown 

up around movements for women's human rights have become a vehicle for 

women to develop the political skills necessary for the twenty-first century. 

The concept of women's human rights owes its success and the 

proliferation of its use to the fact that it is simultaneously prosaic and 

revolutionary. On the one hand, the idea of women's human rights makes 

common sense. It declares, quite simply, that as human beings women have 

human rights. Anyone ·would find ·her or himself hard-pressed to publicly make 

and defend the contrary argument that women are not human. So in many ways, 

the claim that women have human rights seems quite ordinary. On the other 

. hand, "women's human rights" is a revolutionary notion. This radical reclamation 

of humanity and the corollary insistence that women's rights are human rights 

have profound transformative potential. 158 The incorporation of women's 

perspectives and lives into human rights standards and practice forces recognition 

of the dismal failure of countries worldwide to accord women the human dignity 

and respect that they deserve-simply as human beings. A woman's human rights 

framework equips women with a way to define, analyze, and articulate their 

experiences of violence, degradation, and marginality. Finally, and very 

importantly, the idea of women's human rights provides a common framework for 

developing a vast array of visions and concrete strategies for change. 

a) A Short History of Human Rights 

The Universal Declaration of Human Rights adopted by the United Nations 

General Assembly in 1948 outlines what is considered in this century to be the 

fundamental consensus on the human rights of all people in relation to such 

matters as security. of person, slavery, torture, protection of the law, freedom of 

movement & speech, religion, and assembly, and rights to ~ocial security, work, 

health, education, culture, & citizenship. It clearly stipulates that these human 

rights apply to all equally "without distinction of any kind such as race, colour, 

157 Cl)arlotte Blmch and Samantha Frost. '·International Encyclopedia of Women: Glohal Women's 
issues and Knowledge ... (Routledge. 2000). 
158 Ibid. 
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sex, language ... or other status." 159 Obviously, then, the human rights deli~eated 
by the Universal Declaration are to be understood as applying to women. 

However, tradition, prejudice, social, economic· and political interests have 

combined to exclude women from prevailing definitions of "general" human rights 

and to relegate women to secondary and/or "special interest" status within 

human rights considerations. 

Women's equal dignity and human rights as full human beings are 

enshrined in the basic instruments of today's international community. From the 

Charter of the United Nations' endorsement of the equal rights of men and 

women, to the Universal Declaration of Human Rights and the subsequent 

international treaties and declarations, the rights of women are central to our 

vision of a democratic society. But the fine words of these documents and of the 

Vienna Declaration in 1993 and the declaration of Beijing in 1995 stand in sharp 

contrast to the daily reality of life for millions of women. Of the 1.3 billion people 

living in poverty, 70 per cent are women; the majority of the world's refugees are 

women; female illiteracy is invariably higher than male illiteracy .160 Women and 

girl-children are treated as commodities in cross-border prostitution rackets and 

.the pornography industry. Millions of girls are still subject to genital muti,lation, 

while women in every country are regular victims of domestic violence. In many 

countries, women lack access to reproductive health care and every day women 

are targeted in armed conflicts. Women's economic, social and cultural rights 

continue to be neglected .161 The female economic activity rate is now nearly 70 

per cent of the male rate in developing countries, ranging from 86 per cent in 

East Asia to 50 per cent in Latin America and the Caribbean. 162 A large part of 

women's work is in low-paid or unpaid occupations. In agriculture, family 

enterprises and the informal sector, women have little possibility for savings, 

credit or investment, and limited security. Women's work is poorly measured in 

official statistics in spite of its tremendous importance for the well being of 

families. Women work in different jobs and occupations than men, almost always 

with lower status and pay. In the industrialized countries, unemployment is 

higher among women than men, and women account for 75 per cent of unpaid 

family workers. In many parts of the world, women who are poor remain unable 

to exercise their right to loans and credit, even though this right is established 

under the Convention on the Elimination of All Forms of Discrimination against 

159 Anicle 2 of the Universal Declaration of Human Rights 19-!8. 
160 Editorial fon\'arded by the High Commissioner for Human Rights ... Women's Rig/us are Humm1 
Rights··. Special issue on Women's Rights-Spring 2000.' 
161 [bid. 
162 Myrium Tebourbi, "Women's Enjoyment of their Economic, Soci<Jl and Cultuml Rights": For 
details see, http:// www/unhcr.ch. 
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Women and is considered to be a powerful tool in overcoming poverty and 

economic dependence. 163 

This marginalization of women in the world of human rights has been a 

reflection of gender inequity in the world at large and has also had a formidable 

impact on women's lives. It has contributed to the perpetuation, and indeed the 

condoning, of women's sUbordinate status. It has limited the scope of what was 

seen as governmental responsibility, and thus has made the process of seeking 

redress for human rights violations disproportionately difficult for women and in 

many cases outright impossible. 

The division between the so-called "public" has compounded the difficulties 

posed by women's peripheral status within international human rights 

mechanisms and organizations and "private" spheres prevalent in so many 

societies. The pervasive division of life into "public" and "private" spheres has its 

roots in the desire to limit the jurisdiction of the government. In many countries, 

this has meant that what individuals do in the "public" sphere is subject to 

regulation, while activities taking place in the "private" sphere are thought to be 

exempt from governmental scrutiny. Since this "public" sphere is seen as the 

. focus of interaction between state actors and citizens, abuses of that relationship 

have been the focus of international human rights advocacy. 164 Of course, the 

status of citizen has often been exc~usionary, formally or informally entailing 

gender, racial and socio-economic bias and privileges. Thus, for those citizens

primarily men-who predominate in public and governmental realms and who 

enjoy gender, racial and economic privilege, the issues of primary concern have 

tended to be those abuses to which they are most vulnerable-abuses of civil and 

·political aspects of human rights such as the violation of the right to speech, 

arbi.trary detention, torture during imprisonment, and summary execution. 

While women have been able to invoke international human rights 

machinery when they have found themselves in such situations, some of their 

specifically gender experiences of such human rights abuse-for example, rape in 

detention-have not been visible within the prevailing definitions of abuse. This is 

because women have traditionally been relegated to the "private" sphere of the 

home and family; the typical citizen has been portrayed as male, and thus the 

dominant notions of human rights· abuse have implicitly had a man as their 

archetype. A major effect of the gender nature of the public/private split is that 

human rights violations of women that occur between "private" individuals have 

been made invisible and deemed to be beyond the purview of the state. It is 

1 ''·~ For details sec, hllp:l/ www. webadmin.hcrgunor.ch. 
1r,.1 Ibid. 
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particularly important to note that gender is a significant factor in the decisions of 

gove.mments to intervene in the so-called private sphere to prosecute human 

rights violations. For example, many activities that take place in the private 

sphere, such as murder between siblings or the systematic enslavement African 

peoples in the Americas, are subject to government censure internationally. 

However, governments overlook much of what happens to women at the hands of 

men and male family members, for example domestic violence or confinement, 

even when there are _laws against such abuse. Thus, abuses done to women in 

the name of family, religion, and culture have been hidden by the sanctity of the 

so-called private sphere, anq perpetrators of such human rights violations have 

e.(ljoye.d immunity from accountability for their actions. 

The historical emphasis on human rights abuses in the public sphere and 

the concomitant neglect of the human rights of women were exacerbated by the 

politics of the Cold War. The United Nations' human rights treaties and 

mechanisms developed after the horrors of World War II and consolidated during 

the Cold War. The purpose of many human rights organizations that developed 

a!ong with them was to monitor the treatment of citizens by their governments 

.and to ensure respect for citizens' human rights as they worked for democratic 

governance. As positions polarized during the Cold War, western governments 

attributed priority to civil and political rights, which they believed were integral to 

a prosperous free market economy. Meanwhile, the socio-economic rights to 

work, shelter, and health, for example, became identified with the socialist bloc 

and were thus suspect to many in the West. Thus, human rights bodies 

dominated by western conceptions of human rights priorities focused on, 

violations within the civil and political realm-the "public" sphere. So, in addition to 

the obstacles for women posed by the split between so-called public and private 

spheres, the predominance of civil and political rights within human rights 

organizations eclipsed the ways in which women often do not enjoy the social and 

economic conditions that make possible the exercise of civil and political rights 

. and participation ·in public life. 165 

b) The Concept of Women's Human Rights 

During the United Nations Decade for Women (1976-1985L women from 

many geographical, racial, religious, cultural, and class backgrounds took up 

organizing to improve the status of women. The United Nations-sponsored 

women's conferences, which took place in Mexico City in 1975, Copenhagen in 

1980, and Nairobi in 1985, were convened to evaluate the status of women and 

1
''' Ibid. 
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to formulate strategies for women's advancement. These conferences were 

critical venues at whi~h women came together, debated their qifferences and 

discovered their commonalties, and gradually began learning to bridge differences 

to create a global movement. In the late eighties and early nineties, women in 

diverse countries took up the human rights framework and began developing .the 

analytic and political tools that together constitute the ideas and practices of 

women's huma~ rights. 

Taking up the human rights framework has involved a double shift in 

thinking about human rights and talking about women's lives. In other words, it 

has entailed examining the human rights framework through a gender lens, and 

describing women's lives through a human rights framework. In looking at the 

human rights framework from women's perspectives, women have shown how 

current human rights definitions and practices fail to account for the ways in 

which already recognized human righ~s abuses often affect women differently 

because of their gender. This approach acknowledges the importance of the 

existing concepts and activities, but also points out that there are dimensions 

within these received definitions that are gender-specific and that need to be 

addressed if the mechanisms, programs, and the human rights framework itself 

are to include and reflect the experiences of the female half ot the world's 

population. 

When people utilize the human rights framework to articulate the vast 

array of human rights abuses that women face, they bring clarifying analyses and 

powerful tools to bear on women's experiences. This strategy has been pivotal in 

efforts to draw atten.tion to human rights that are specific to women that 

heretofore have been seen as women's rights but not recognized as "human" 

rights. Take, for example, the issue of violence against women. The Universal 

Declaration states: "No one shall be subject to torture or to cruel, inhuman or 

degrading treatment or punishment." This formulation provides a vocabulary for 

women to define and articulate experiences of violence such as rape, sexual 

terrorism and domestic violence as violations of the human right not to be subject 

to torture or to cruel, inhuman or degrading treatment or punishment. The 

recognition of such issues as human rights abuses raises the level of expectation 

about what can and should be done about them. This definition of violence 

against ~omen in terms of human rights establishes unequivocally that states are 

responsib-le for such abuse. It also raises questions about how to hold 

governments accountable for their indifference in such situations and what sorts 

of mechanisms are needed to expedite the process of redress. 
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The Universal Declaration of Human Rights defines human rights as 

universal, inalienable, and indivisible. In unison, these defining_ characteristics are 

tremendously important for women's human rights. The universality of human 

rights means that human rights apply to every single person by virtue of their 

humanity~ this also means that human rights apply to everyone equally, for 

everyone is equal in simply being human. In many ways, this universality theme 

may seem patently obvious, but its egalitarian premise has a radical edge. By 

invoking the universality of human rights, women have demanded that their very 

humanity be acknowledged. Voices were raised that acknowledgement and the 

concomitant recognition of women as bearers of human rights-mandates the 

incorporation of women and gender perspectives into all of the ideas and 

institutions that are already committed to the promotion and protection of human 

rights. The idea that human rights are universal also challenges the contention 

that the human rights of women can be limited by culturally specific definitions of 

what count as human rights and of women's role in society. 166 

The idea of human rights as inalienable means that it is impossible for 

anyone. to abdicate her human rights, even if she wa._nted to, since every person 

i_s accorded those rights by virtue of being human. It also means that no person 

or group of persons can deprive another individual of her or his human rights. 

Thus, for example, debts incurred by migrant workers or by women caught up in 

sex trafficking can never justify indentured servitude (slavery), or the deprivation 

of food, of freedom of movement, or of compensation. The idea of inalienable 

rights me.ans that human rights cannot be sold, ransomed, or forfeited for any 

reason. The idea of inalienability has also been important in negotiations over the 

priority given to social, religious and cultural practices in relation to human rights. 

For decades, work to transform practices which are physically or psychologically 

damaging to women and that have often been "protected" under the rubric of 

religion, tradition or culture has been particularly difficult, given both the integrity 

of culture guaranteed by the Universal Declaration and the history of Northern 

domination in much of the world. Thus it was important that both the Vienna 

Declaration and Programs of Action from the World Conference on Human Rights 

held in Vienna in 1993, and the United Nations Declaration Against Violence 

Against Women passed by the General Assembly the same year, affirmed that in 

cases of conflict between women's human rights and cultural or religious 

practices, the human rights of women must prevail. 

The indivisibility of human rights means that none of the rights that are 

considered to be fundamental human rights is more important than any of the 

166 Ibid. 
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others more specifically, th.at they are inter-related. Human rights encompass 

civil, political, social, economic and cultural facets of human existence; the 

indivisibility premise highlights that the ability of people to live their .lives in 

dignity and to exercise their human rights fully depends upon the recognition that 

these aspects are all interdependent. The fact that human rights are indivisible is 

important for women, since their civil and political rights historically have been 

compromised· by their economic status, by social and cultural limitations placed 

on tl;\eir activities, and by the ever-present threat of violence that often 

constitutes an insurmountable obstacle to women's participation in public and 

political life. The idea of indivisibility has provided women with a common 

framework through which to emphasize the complexity of the challenges they 

face, and to highlight the necessity of including women and gender conscious 

perspectives in the development and implementation of policy. By calling upon 

the indivisibility of women's human rights, women have rejected a human rights 

hierarchy, which places either political or civil rights or socio-economic rights as 

primary. Instead, women have charged that political stability cannot be realized 

unless women's social and economic rights are also addressed; that sustainable 

development is impossible without the simultaneous respect for, and 

incorporation into the policy process of women's cultural and social roles in the 

daily reproduction of life; and that social equity cannot be generated without 

economic justice and women's participation in all levels of political decision

making. 

c) The Movement for Women's Human Rights 

The term "women's human rights" does not refer simply to the theoretical 

approaches that women have used to transform human rights concepts, 

programs and agendas. In addition to being instrumental in the formulation of the 

conceptual challenges and demands levied by women, the idea of women's 

human rights has had immense impact as a tool for political activism. The 

concept of women's human rights has opened the way for women around the 

world to ask hard questions about the official inattention and general indifference 

to the widespread discrimination and violence that women experience everyday. 

Whether used in political lobbying, in legal cases, in grassroots mobilization, or in 

broad-based educational efforts, the idea of women's human rights has been a 

rallying point for women across many boundaries and has facilitated the creation 
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of collaborative strategies for promoting and protecting the human rights of 

women. 167 

While women have raised questions for a long time about why their rights 

are seen as ancillary to human rights, a coordinated effort to change this attitude 

using a human rights framework gained particular momentum in the early part of 

the 1990s. The opening of space for new debates afforded by the end of the Cold 

War facilitated the exchange of ideas and experiences among women around the 

world that led to strategizing about how to make women's human rights 

perspectives more visible. As women's activities developed globally during and 

following the United Nations' Decade for Women, more and more women raised 

the, question of why "women's rights" and women's lives have been deemed 

secondary to the "human rights" and lives of men. The informal slogan of the 

Decade of Women became "Women do two-thirds of the world's work, receive 10 

percent of the world's income and own one percent of the means of 

production."168 

Over the past decade, a movement around women's human rights has 

emerged to challenge limited notions of human rights, and it has focused 

particularly on violence against women as a prime example of the bias against 

women in human rights practice and theory. The United Nations World 

Conference on Human Rights held in Vienna in 1993 was the first such meeting 

since 1968, and it became a natural vehicle to highlight the new visions of human 

rights thinking and practice being developed by women. Its initial call did not 

mention women nor did it recognize any gender-specific aspects of human rights 

in its proposed agenda. Since the conference represented an historic 

reassessment of the status of human rights, it became the unifying public focus of 

a worldwide Global Campaign for Women's Human Rights-a broad and loose 

international collaborative effort to advance women's human rights. The 

campaign launched a petition calling upon the World Conference "to 

comprehensively address women's human rights at every level of its proceedings" 

and to recognize "gender violence, a universal phenomenon which takes many 

forms across culture, race, and class ... as a violation of human rights requiring 

immediate action." The petition was eventually translated into 23 languages, and 

was used by over 1,000 sponsoring groups who gathered a half million signatures 

from 124 countries. 169 The petition and its demands instigated discussions about 

why women's rights and gender-based violence in particular, were left out of 

167 For details sec. http://www.globalissues.org/HumanRights!WomensRights.asp. 
\r.x Richard H. Robbins. '"(i/f)hrd /'rf)hlems (/~ulthe ('ulture f)fC'apitalism". (Allyn and 13acon. I 'J'N). 
p.354. 
169 Id. 
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human rights considerations, and served to mobilize women around the World 

Conference. Women acted to inject issues of women's human rights into the 

entire pre-conference 'preparatory process: Women from all regions demanded 

that women's human rights. be discussed at the preparatory meetings held in 

Tunis, -San Jose, and Bangkok,· as well as at other non-governmental and national 

preparatory events. The ide.a of women's human rights was a framework for 

women to articulate and collaborate around broad and similar concerns about: the 

status of women; it also provided women with a way to elaborate on the most 

pressing human rights issues specific to particular political; geographic, economic, 

and cultural contexts. 

By the time the World Conference convened, the idea that "women's rights 

are human rights" had become the rallying call of thousands of people all over the 

world and one of the most discussed "new" human rights debates. The Vienna 
' ~ 

Declaration and Program of .Action, which is the product of the conference and is 

meant to signal the agreement of the international community on the status of 

human rights, states unequivocally that: 

'The human rights of women and of the girl-child are an inalienable, integral and 

indivisible part of universal human rights." 170 

Women continued to lobby for and gain wider recognition of women's 

human rights at subsequent United Nations Conferences. So, for example, at the 

International Conference on Population and Development in Cairo in 1994, 

women's reproductive rights were explicitly recognized as human rights. A 

particularly significant development was the way in which the Platform for Action 

at the IV World Conference on Women in Beijing in 1995 became virtually an 

agenda about the human rights of women. This signalled the successful 

mainstreaming of women's rights as human rights. 

The agreements that are produced by such conferences are not legally 

binding; however, they do have ethical and political weight and can be used to 

pursue regional, national, or local objectives. Conference documents can also be 

used to reinforce and interpret international treaties such as the Covenant on Civil 

and Political Rights, or the Covenant of Social, Economic and Cultural Rights. 

These covenants, when signed by a country, do have the status of international 

law and have been used in courts by lawyers seeking redress for human rights 

violations. The most important international treaty specifically addressing 

women's human rights is the Convention on the Elimination of All Forms of 

1
''' l11c Vienna Declaration, l ~~3. 
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Discrimination Against Women (CEDAW), which was initiated during the UN 

Decade for Women and has been ratified by over 130 countries. Further, local 

women's groups have integrated the women's human rights framework into their 

legal literacy programs and legal strategies. 

Although the framework of women's human rights has been tremendously 

useful in efforts to lobby for legislative and policy changes at local, national and 

international levels, it has been an equally as important tool for grassroots 

organizing. 171 Women's human rights not only .teach women about the range of 

rights that their governments must honour; it also functions as a kind of gestalt 

by which to organize analyses of their experiences and plan action for change. 

The human rights -framework creates a space in which the possibility for a 

different account of women's lives can be developed. What is so useful about this 

framework is that it provides women with principles by which to develop 

alternative visions of their lives without suggesting the substance of those 

visions. The fundamental principles of human rights that accord to each and 

every person the entitlement to human dignity give women a vocabulary for 

describing both violations and impediments to the exercise of their human rights. 

The large body of international covenants, agreements and commitments about 

human rights gives women political leverage and a tenable point of reference. 

Finally it must be said that, the idea of women's human rights enables women to 

define and articulate the specificity of the experiences in their lives, at the same 

time it provides a vocabulary for women to share the experiences of other women 

around the world and work collaboratively for change. 

d) National Concern for Human Rights: 

India's concern for women's human right and its protection is manifested 

by fact of its participation and adoption and ratification of a number of 

International Convention, Conferences and Declaration. Following are 

International Covenants/ Conventions/ Treaties Ratified/ Acceded/ Signed by 

IndiaY'-

i. The Universal Declaration of Human Rights (UDHR). 

ii. The International Covenant on Economic, Social and Cultural Rights 

(ICESCR). 173 The International Covenant on Civil and Political Rights 

(ICCPR). 174 

171 Charloue Bunch and Samantha Frost, .. International Encyclopedia of Women: Global Women's 
Issues and Knowledge". (Routledge. 2000). 
1

"
2 National Human Rights Commission ."Human Rights in India- 0\'cn·icll_. .. For details sec. 

National Hu111a11 Rights Conunission Report 2002-03. 
113 Ratified on IO'h ApriL 1979. 
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iii. The International Convention on Elimination of all forms of Racial 

Discrimination .175 

iv. The Convention on Rights of the Child. 

v. The Convention on Elimination of all Forms of Discrimination Against 

Women. 176 

vi. Convention against Torture and other Cruel, Inhuman or Degrading 

Treatment or 'Punishment. 177 

vii. International Covenant on Suppression and Punishment of the Crime of 

Apartheid. 178 

viii.The Convention on the Prevention and Punishment on the Crime on 

Genocide. 179 

ix. Convention on the Non-Applicability of Statutory Limitations to War 

Crimes and Crimes against Humanity. 180 

x. Slavery Ccnvent\on. 181 

xi. Protocol amending the Slavery Convention .1e. 2 

xii. Supplementary Convention on the Evolution of Slavery, Slave Trade 

and Institutions and Practice similar to Slavery .183 

.xiii.Convention for the Suppression of the Traffic in Persons and of the 

Exploitation of the Prostitution of others. 184 

xi\/. Con\/ention on the Nationality of the Married Women .185 

xv. Convention on the Political Rights of the Women. 186 

In India, a number of legislations to give various protectional rights to 

women of the country have been framed and passed. Thus we have the following 

laws, which may _be presented in the tabular form. (See Table 1: 1) 

174 Acceded on lOu' April.llJ7<J. 
175 Ratif'-wd on 3rd December, 196&. 
176 Signed on 30 July, 1981. 
177 Signed on gm October. 1997. 
178 A;ceded on 2200 Sept~mber. 1977. 
179 Ratified on 27t'n August, 1959. 
1 w• Signed on 12'!. January. 1971. 
1x1 Ratified on I gil• June. I <J27. 
1 ~ 2 Signed at Geneva on. 25"' September. 1926. 
183 Ratified on 23rd June, l%0. 
184 Ratified on 9LIJ januarv. 1953. 
185 Signed on 15'h May, i957. 
186 Ratified on 1" November. 1 961. 
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Table-1:1 

Legislation Giving Certain Protectional Rights to Women 

I Name of the Act/Code 

I assmg 
[ :ear of I 

Indian Penal Code 1860 

The Code of Criminal Procedure I 1973 

The Indecent Representation of Women( Prohibition) Act l 1986 

The Commission of Sati (Prevention) Act 1987 

The Pre-Natal Diagnostic Techniques (Regulation and Prevention of Misuse) Act 1994 

1 

Tne Medical Termination of Pregnancy Act 1971 
------ ··------ -- .. --

Equal Remuneration Act 1976 

Maternity Benefit Act 1948 

factories Act 1952 

Mines Act 1952 

I Employees State Insurance Act 
. - ---·---·. 

1948 

· Child t'larriage Restraint Act 1929 

Immoral Traffic Prevention Act 1956 
--

The Suppression of Immoral Traffic in Women and Girls (Amendment) Act 1986 

C'n'!'!a Labour CPtoh\b\t\on and Regulation) Act 1986 

The National Commission for Minorities Act 1990 

The National Commission for Women Act 1990 
--------- -~ .. - . 

Tne Nat1onal Commission for S.Cs & STs(Amendment) Act 1990 

The National Commission for Backward Classes Act 1993 

The Protection of Huma_n Rights Act 1993 

Persons with disabilities( Equal -opportunities, Protection of Rights and full 1995 

Participation Act 

The criminal Law (Amendment) Act 1983 

1 The Criminal Law (Amendment) Act L~_o?_s __ 

The above legislations are indicative of the fact that, our country has given 

great emphasis ·on the protection of women's rights and has taken steps for the 

realization of women's human rights to fulfil its international obligation and 

commitment. It has passed several legislations for the protection of weaker 

section of the society, which inter alia protects certain rights of the women. Some 

of the above, legislations provide for certain Special Institutional Arrangements 

for weaker & vulnerable sections. The following are some of such institutional 

arrangements, which, look into grievances and complaints made by the people; 

make inquiry into the ·violation of human rights; recommend measures for better 

protection of those rights: 
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i. National Commission for Women. 

ii. National Commission for Scheduled Castes and Scheduled Tribes. 

iii. National Commission for Minorities. 

iv. National Commission for Safai Karmacharis. 

v. National Human Rights Commission. 

These bodies advise the Governments in the respective matters. The 

protection of Human Rights Act also provides for the establishment of State 

Human Rights Commission in every State and Human rights Court in every 

district. Ten State Governments already set up Commission - Assam, Himachal 

·Pradesh, Jammu & Kashmir, Kerala, Madhya Pradesh, Manipur, Punjab, 

Rajasth~n, Tamil Nadu, West Bengal. In 1993 an Exclusive Human Rights Cell 

was set up by the Government in the Ministry of Home Affairs to co-ordinate and 

implement the policy matters on Human rights. 

e) The Protection of Human Rights Act, 1993: 

The Indian parliament has enacted the Protection of Human Rights Act, 

1993 for the constitution of a National Human Rights Commission, State Human 

Rights Commission in States and Human Rights Courts for Better protection of 

human rights and for matters connected therewith or incidental thereto. 159 The 

provision of the Act is applicable to armed forces and also the State ·of Jammu & 

Kashmir. The Act defines human right as the "rights relating to life, liberty, 

equality and dignity of the individual guaranteed by the Constitution or embodied 

in the International Covenants and enforceable by courts in Inda." 160 The above 

definition limits the scope of in the functioning of the National Human Rights 

Commission. 161 India has ratified two Covenants~ International Covenant on Civil 

and Political Rights and the .covenant on Economic, Social and Cultural Rights, 

but these covenants are not directly enforceable as law before the Indian Courts. 

The references to these covenants in the Act are purely cosmetic. The decisive 

words are: "and enforceable by the Courts in India." furthermore these words 

limit human rights strictly to the fundamental rights embodied in Part III of the 

Constitution. The fact is that they are more limited than human rights in the 

Covenant. 162 Further the Commission's mandate does not extend to those human 

rights, which have been recognized in international treaties signed and ratified by 

India besides the fundamental rights. A pertinent question arises as to why the 

159 The National Human Rights Commission was initially constituted under the Human Rights 
Ordinance of 28th September 1993. This Ordinance was subsequently con\"crtcd into Act. Known as the 
Protection of 
160 Section 2(d) of the Protection of Human Rights Act, 1993. 
161 Dr. H.O. Agarwal." Human Rights". 5rl1 Edition. (Central Law Agency. 2002). p.21 X. 
\(;::Ibid. 
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Commission was established for the protection of fundamental rights when they 

being constitutional rights are enforceable before the Courts. Again the section 

excludes the social and economic rights from enforceability. 

f) National Human Rights Commission: 

The Protection of Human Rights Act, 1993 provides for the setting up of a 

National Human Rights Commission (NHRC) and Human Rights Courts to meet 

the growing concern for human rights in the country. The Act makes the 

constitution of State Human Rights Commission for all the State Governments. 

Chapter II of the Act provides for the constitution of the National Human Rights 

Commission. It lays down thafthe Central Government shalt constitute a body to 

be known as the National Human Rights Commission, which shalt have eight 

members and will be headed by a Chairperson who has been the former Chief 

Justice of the Supreme Court. 163 The other members of the Commission shall be a 

sitting or retired Judge of the Supreme Court, a serving or a retired Justice of the 

High Court, two prominent persons having knowledge or practical experience in 

the sphere of human rights and the Chairperson of the National Commission for 

Minorities, the Scheduled Castes and Scheduled Tribes and Women. The 

Chairperson and the member of the Commission shall be appointed by the 

President on the recommendation of a six member Committee headed by the 

Prime Minister. 164 The Commission may appoint other administrative, technical 

and scientific staff as considered necessary in conformity with the rules made by 

the Central Government in this behalf. The Commission shall have its 

headquarters in New Delhi and with the permission of the Central Government 

may establish offices in other places in India. 165 The Commission exercised the 

following power and function 166
: 

a. It has the power to inquire suo mote or on a petition presented to it 

by a victim or any person on his behalf, into complaints of (a) 

violation of human rights or abatement thereof; or (b) negligence 

in the prevention of such violation by a public servant. 

b. The Commission may intervene in any proceeding involving any 

allegation of violation of human rights pending before a court of law 

with the approval of such court. 

1
';

3 Section 3 of the Protection of Human Rights Act, 1993. 
1 ''~ Section 4 of the Act. Other members of the Committee shall be the speaker of the House of the 
People, Minister in charge of the Ministry of Home affairs in the Government of India. Leader of the 
Opposition in the House of People. leader of the Opposition in the Council of States and the Deputy 
Chainnan of rhe Council of States. 
165 Section 3 of the Act. 
166 Section 12 of the Act. . 
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c. The Commission can visit under intimation to the State 

Government, any jail or any other institution under the control of 

the State Government, where persons are detained or lodged for 

purposes of treatment, reformation or protection to study the living 

condition of the inmates and make recommendation thereon. 

d. The Commission reviews the safeguards provided by or under the 

Constitution or any law for the time being in force for the protection 

of human rights and recommends the measures for their effective 

implementation. 

e. It can also reviews the factors, including the acts of terrorism, the 

inhibit exercise of one's human rights as well as the safeguards 

currently in force and can make recommendation. \ 

f. The Commission studies the treaties and other international 

instruments on human rights and makes recommendations for their 

effective implementation.· 

g. It has a duty to undertake and promote research in the field of 

human rights. 

h. The Commission spreads human rights literacy among various 

section of society and promotes awareness of the safeguards 

available for the protection of these rights through publication, the 

media; seminars and other available means. 

i. It encourages the efforts of non-governmental organizations and 

institutions working in the field of human rights. 

j. The Commission may perform any other function, as it may 

consider necessary for the promotion of human rights. 

k. The Commission has a duty to submit an annual report to the 

Central Government and to the State Government concerned and 

may at any time submit special reports on any matter which, in its 

opinion, is of such urgency or importance that it shall not be 

deferred till submission of the annual report. 

I. The Commission shall perform functions pursuant to the direction 

issued by the Supreme Court in the exercise of the jurisdiction 

under Article 32 of the Constitution. 167 

m. In deciding matters referred by the Supreme Court, National 

Human Rights Commission is given a free hand and is not 

circumscribed by any condition. Therefore the jurisdiction exercised 

by the National Human Rights Commission in these matters is of 

167 Paramjit Kaur.v. State of Punjab. AIR,SC 340. 
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special nature not covered by enactment or law, and thus sui 

generis. 168 

n. The Commission while enquiring enjoys all the power of a Civil 

Court trying a.suit under the Code of Civil Procedure of 1908, and 

in particular in respect of the following matters: a) Summoning and 

enforcing the attendance of witness and examining them on oath; 

b) discovery and production of any document; c) receiving 

evidence on affidavit; d) requisitioning any public record or copy 

thereof from any court or office; f) issuing commissions for the 

examination of witnesses or documents; g) any other matter which 

may be prescribed. 169 

o. The Commission may after completing the inquiry recommend to 

the appropriate Government or authority to take action against the 

person concerned where the inquiry discloses violation of human 

rights. 170 

p. It may recommend the appropriate Government or authority for the 

grant of any interim relief to the victim or his family members.l11 

q. It may approach the Supreme Court or the concerned High Court to 

pass such directions, orders or writs, as the Court may deem 

necessary. 172 

The National Human Rights Commission investigates the complaints on 

reports of serious violations by the Commission. The Commission during the year 

1996-97, investigated or monitored 1047 cases as against 876 cases in 1995-

96.173 Out of these, 296 were investigated by the Commission's own wing and the 

remaining 751 were sent to other agencies. During the year 1997-98, the 

Commission directed its Investigation Division to look into 1755 complaints, of 

which 1503 cases called for the collection of facts and monitoring 252 called for 

field investigation of these complaints, 1097 proceedings were closed after 

processing. Similarly during the year 1998-99, the Commission directed its 

Investigation Division to look into 2296 complaints, of which 2114 cases were 

called for the collection of facts and monitoring and 155 called for field 

investigation of these complaints, 1946 cases of fact collection and 140 cases of 

spot inquiries were disposed of. 

J(,H Ibid, p.343-44. 
169 Section 13( I) of the Protection of Human Rights Act 1993. 
17

" Ibid, section 13(3): 
171 Ibid, section 18(3). 
172 Ibid, Section 18(2). 
173 Dr. H.O. Aganval. ··Human Rights". 5th Edition. (Central Law Agency. 2002). p.22-l. 
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During the year 2002-2003, the Commission registered 68,779 new cases 

and thus it had a total of 1,25,241 cases to consider, of which 56,462 were cases 

from earlier years. 174 During the period 1 April 2002 - 31 March 2003, the 

Commission disposed of 82,231 cases. At the end of the reporting period i.e. as 

on 31 March 2003, the total number of cases pending before the Commission was 

43,010, which included 9763 cases awaiting preliminary consideration and 33,247 

cases in respect of which reports were either awaited from 'the authorities. 

concerned or the reports had been received and were pending further 

consideration within the Commission. Of the total number of 82,231 cases 

disposed of in 2002-2003, 26,128 were dismissed 'in limini', 17,262 were 

disposed of with directions to the appropriate authorities for remedial measures 

and 38,438 cases were disposed of after calling for reports from the concerned 

authorities. During this period, the Commission also disposed of 118 cases 

specifically alleging that the dignity of women had been violated, 159 cases 

alleging sexual harassment, 289 cases alleging abduction, rape and murder, 845 

cases relating to dowry deaths; 448 cases of dowry demand, 200 cases alleging 

the exploitation of women and 400 cases alleging the rape of women. 175 Since its 

establishment in October 1993, the Commission has directed that compensation 

in the amount of Rs. 9,76,68,634/- be paid in 559 cases. During the year 2002-

03, the Commission recommended that compensation amounting to Rs.31, 

40,000/- be paid in 39 cases. Further, the Commission directed that disciplinary 

action/ prosecutions be undertaken in 5 cases. 176 

g) National Commission for Women 

Successive Commission on women had noted ·in their reports that unequal 
I 

status of women obtaining in every sphere of life and had suggested the setting 

up of an agency to fulfill the surveillance function as well as to facilitate redressal 

of their grievances. Several women activists and voluntary action group had also 

been making persistent demand for setting up of a commission for women. The 

Commission for Women Bill was passed by the both Houses of Parliament and it 

received the assent of the President on 30th August 1990 and came into force on 

31st January 1992. 177 The Commission consists of a Chairman, five members and 

a member secretary .178 The other offices and employees of the Commission is 

17 ~ Annual Report of the National Human Rights Commission. 2002-2003. p.lg I :For details sec. 
www.nhrc.nic.in. 
I'' Ibid. p. I R2. 
1
'
6 Ibid, p. 183. 

177 Statement of Object and reason (Act 2 of 1990). 
17

" Section 2 of the National Commission for Women Act. I <J<JO. 
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appointed by the Central Government. The Commission performs all or any of the 

following functions: 

a. Examines all matters related to safeguard provided for women 

under the Constitution and other laws; 

b. Presents reports to the Central Government 'on the working of 

safeguards; 

c. Makes recommendation for the effective implementation of 

safeguards; . 

d. Suggests legislative measures to meet any lacunae; 

e. Takes up the women related issues with the appropriate 

authorities; 

f. Takes up the suo-mota notice of the matters relating to deprivation 

of women's rights; 

g. Carries on special studies of the women related issues and 

problems; 

h. Carries on education research to suggest ways of ensuring the 

representation of women in all spheres; 

i. Participates in the planning process of socio-economic development 

of women; 

j. Evaluates the progress of development of women under the union 

and any state; 

k. Inspects any jail, remand home, women's institution etc to take up· 

remedial action; 

I. Makes periodical report to the government on any women related 

issues; 

The National Commission for Women has done the following things with regard to 

the following matters: 

a. The Commission recommended for the enactment of a uniform law 

relating to marriages. It has drafted The Marriage Bill 1994, 

Providing for the compulsory registration of marriages, with the aim 

of preventing child marriages and also polygamy in the society. 
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b. Prepared a draft Bill "The Domestic Violence to Women 

(Prevention) Bill, 1994" providing- for wider protection to the 

women; immediate relief to the Women; appointment of Domestic 

violence prevention officers. 

c. Codification of Criminal Laws Relating to Women ( Amendment ) 

Bill, 1994 

d. The Commission had organized National Seminars on Codification 

of Criminal laws related to women at New Delhi and 

Hyderabad,( 1996-97). 

e. Rece_ived overwhelming support towards the codification of Laws 

from various sections. 

f. Commissioned a project on "Codification of criminal laws related to 

women" to the NLSIU, Bangalore. 

g. Prepared The Criminal Laws ( Amendment ) Ordinance, 1996 

( with reference to child rape ) providing for Amendment of Indian 

penal Code (1860), Indian Evidence Act, 1872 and Representation 

of People's Act 1951 Providing for severe punishment for the 

offence of child rape and incest; safeguards to the victims of rape. 

h. Dowry Prohibition Act 1961 providing for the first time new draft 

. rules were framed and sent to Government ro'r consideration; 

Provided for appointment of dowry prohibition officers; Provides for 

constitution of boards etc. 

i .. It has taken steps to Prevent Sexual Harassment of Women at 

Work Place 

j. Commissioned a project on "Sexual harassment of women at work 

place" in various cities. 

k. Carried on a Study which reveals that nearly 60% of the working

women are not aware of the guidelines given by Hon'ble Supreme 

Court of India in Vishakha case. It has found that even many of the 

employers are not aware of the Supreme Court guidelines and have 

not constituted a committee in pursuance of the guidelines. 

!. The NCW had prepared the code of conduct at work place in 

pursuance of the Supreme Court guidelines and circulated the same 

to all the ministries, educational institutions, public and private 

sector ·undertakings and various NGOs for information and 

implementation. 
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m. The Commission in collaboration with the University of Madras had 

formulated a code of conduct for application to the students and 

staffs of the educational institutions. 

n. Prepared a Draft Scheme I Legislation providing compensation to 

and rehabilitation of victims of rape and sexual assault in 

pursuance of the Hon'ble Supreme Court of India's Judgments in 

Delhi Domestic Women's Forum V's. Union of India & Others. 187 

o .. Drafted SAARC Regional Convention on Prevention and Combating 

Trafficking in Women and Children. 

p. The Commission after reviewing the situation had recommended for 

the adoption of the above convention among the SAARC Nations to 

prevent apart from others the trans-border trafficking. 

q. Co-ordinated among SAARC Nations on · issues relating to 

trafficking. 

r. Very recently the National Commission has prepared 'The Sexual 

Harassment of Women at Workplace (Prevention and Redressal) 

Bi!!, 2006. 

s. The Commission has also devised · a scheme for relief and 

rehabilitation of victims of rape. 

F) A Sum Up 

1. It may be submitted that in almost all the societies whether ancient or 

contemporary, the status accorded to women has been more or less 

discriminatory and prejudicial. The status of women varied to a great 

extent from time to time. Whereas the Vedic and Puranic tradition ascribed 

a divine status to women in terms of Lakshmi, Durga, and Saraswati, the 

latter development diluted this position of women. Their position started 

deteriorati'ng visibly in pre-independence and early post independence 

period. Women were denied the right of ownership of property and 

inheritance. They were treated as objects and kept together with the 

retarded and deformed. The patriarchy started keeping women illiterate 

economically unrecognized, socially inferior and legally helpless. Their 

image in public life had been negatively influenced due to their unvalued 

and under valued work in economic terms. 

2. At the international level, the emergence of human right paved the way 

for women's right. In the late nineteen hundred sixties women's issues 

became more specific and were clearly visible at the international level. 

1x7 \WP (Crl) No.3()2N3.! 
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Various international convention and declaration at least acknowledged 

equality of status and opportunity for. women is a must for the 

development of a nation and for the peace progress and prosperity of the 

universe. Much of the credit goes to the international body namely the 

United Nations for its relentless endeavour for the reall7ation and 

protection of human rights-that also encompasses the human rights of 

women. The United Nations along with its various specialized agencies 

through various convention, conferences, declaration and action plan 

made it clear that the rights of women are central to their vision of a 

democratic society. 

3. At the national level it is only the constitution which became the sole 

repository of the protectional rights and status of the women. During post 

independence period, our legislature has been a late starter with regard to 

the women's status and rights. It was only during nineteen hundred 

nineties separate legislations. dealing with women's issues came to be 

passed by the legislature and separate bodies were establi.shed or 

constituted for the protection of women's rights. At the national level the 

real reprieve for the women with regard to their status and rights came 

from the highest court of the country which had taken various clues from 

the constitution and various international instruments to which India was a 

signatory. The application of human rights jurisprudence by the judiciary 

not only clarified the status and position of women but also raised their 

equality of status and opportunity. Now the Indian society acknowledges 

that women also contribute in nations building. 

4. The position of Indian women is no better compared to their counterparts 

in other parts of the world. Indian women have largely remained bereft of 

the advances in science and technology basically due to the pariah status 

historically accorded to them. Various macro indicators related to their 

education, employment, health and participation in economic activities 

attest that gender inequalities and women's vulnerability stand stark, 

numerous initiatives notwithstanding. 
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CHAPTER-II 

SEXUAL OFFENCES AGAINST WOMEN: ANALYSIS OF 

LEGISLATIVE PRINCIPLES 

AN OVERVIEW 

Sexual offending is often considered as somehow inherently different from 

ath.er farms of offending. Sexual offenders occupy a special place in contemporary 

society's secular demonology. Sexual crime is a mainstay of the tabloid and 

broadsheet news papers, where pffenders become 'monsters', 'beasts' and 'sex 

fiends.' Concern about sexual crimes has become a panic The present chapter 

therefore tries to find out firstly, the offences against women which are in 

essence sexual offences against women and secondly the relevant law which 

covers such offences. Since the present chapter deals with sexual offences 

against women, an attempt has been made to find out whether the present law is 

gender neutral or not. As consent is the biggest factor in the determination of the 

fact whether a particular sexual activity is an offence or not, the present chapter 

therefore, focuses on the aspect of consent. Societies differ as to their perception 

of morality and with the passage of time human generation also changes its view 

and behaviour pattern. Consequently changes can take place in the sexual 

orientation of the human beings and the law may not recognize that change. The 

present study therefore gives a cursory look in to this aspect to find out the 

premise of our criminal law relating to sexual offences against women. 

A) SEXUAl OFFENCES- CONCEPT ANALYSIS 

At the out· set it must be said that the law makes no formal distinction 

between sexual offence and other offences. How one differentiates is therefore 

largely a matter of individual choice, and the criteria for classification are open to 

debate. 1 The law may tell us in detail what is sexual offence but an abstract 

definition remains nebulous. Sexual is any is any unwanted sexual activity (i.e., 

kissing, groping, oral sex, intercourse, etc.) in which the victim feels. forced, 

coerced, or manipulated. Sexual offence may also be defined as sexual assault 

i.e. an act in which sex is used as a weapon. Sexual harassment, molestation,· 

incest and rape are all forms of sexual assault. Here one may also suggest that it 

is the inducement or coercion of adults and children into sexual activities to which 

1 Howard League. "Unlawful Sex: Offences, Victims and Offenders in the Crimina/Justice S\·stem of 
England and Wales.·· (London. Water! ow. 1 Y85 ). Para. 2.3. 
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they have not consented or where the real consent is absent. This might include 

the exploitative use of people in prostitution or other unlawful sexual practices, 

including the production and publication of pornographic material. The absence of 

a true·consent to sexual activity is the overarching feature of sexual offending. 2 

i) Typology 

Sexual offence may be defined as a form of human sexual behaviour that 

is crime. 3 Someone who commits one is said to be a sex offender. Some sex 

crimes are crimes of violence that involve sex. Others are violations of social 

taboos, such as Incest, indecent exposure or exhibitionism. There ls much 

variation among the countries and cultures as to what is considered a crime or 

not, and in what ways or to what extent crimes are punished. Acts regarded as 

crimes almost universally inClude the following non-consensual sex crimes:" 

a) Lust murder 

b) Rape, sexual assault and other forms of sexual abuse 

c) Incest against children by their parents or other relatives, 

d) Sexual harassment (including voyeurism) is also viewed as a crime in 

Western cultures. 

e) Child sexual abuse or molestation, including incestuous rapes by elders in 

responsible roles. 

f) Child pornography. 

g) Western cultures are far more tolerant of acts, such as oral sex or 

transvestism, that have traditionally been held to be crimes in some other 

cultures, but combine this with lesser tolerance for the remaining crimes. 

Many consensual sexual actions or activities are viewed as crimes in some 

jurisdictions and/or including: 

h) Adultery 

i) Anal sex 

j) Sex by and adult with juveniles (usually as Statutory rape) 

k) Homosexuality 

I) Oral sex 

m) Various Paraphilias/Fetishes (Sexual) such as; 

n) transvestic fetishism 

o) Pornography 

2 Ibid. at p. 3. · 
3 Because there is n·o uniformitY of laws among the Jurisdictions as to the criminali< . .ation or 
decriminalization of certain behaviour. What amounts to a sexual offence in one count~· may not be 
the same in some other countries. 
·
1 ~ex Crimes. W'tkipedia Encyclopedia: For details see, http//www.wikipcdia.org/wiki/sexcrimcs 
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p) Prostitution and/or pimping 

a.) Ownership of vibrators and other sex toys. 

r) Incest between close (and consenting) adult relatives up to and including 

first cousins. 

What constitutes a sexual offence against women varies over time and 

place. An existing offence may be decriminalized .at the stroke of a statue, and 

existing behaviour may be· recognized as needing to be criminalized. 5 Some 

sexual offef"\ce may be committed even when there is consent between the adult 

parties concerned and most notably when activities are committed in a public 

rather than a private place, when they are deemed to offend our concept of public 

de.ce.ocy aod morality. Children and young people. below the age of consent may 

be engaged in unlawful sexual intercourse, either with or without their consent. 

Such offending can take place within a family and may be intra-familial or outside 

of the. family and may be extra-familial. They may be coerced into prostitution 

against their will. Offences may· be committed against women with mental 

impairment who are unable to give a true consent. It may be committed against 

women falling within the prohibited degrees of relationship and may be 

incestuous. 

The offender in sexual offen·ces in almost all the cases involves male 

offender_ And the male offender may come from a variety of range of people. 

Women increasingly see themselves at risk of se.xual assault, and rape now heads 

the list of crimes which the public characterize as serious.6Sexual offence may be 

committed by any one; from the man who indecently exposes himself,. to the 

anonymous stranger who abduct, assaults and kills, to the man who possesses 

illegal pornography; from the man who offends only against his own children, to 

the men who find employment in children's home or school to just to give them 

access to children and opportunity to offend. 

·It must be admitted that sex has sometime had significance as a legal 

category in relation to criminal acts. While criminal law broadly applies equally to 

women and men, there have been, and still are, some exceptions. Male 

homosexual acts have at certain times been defined as criminal in most western 

5 Homosexual activities in England and Wales were decriminali:t.ed in 1')(>7 on the other hand mall: 
rape was criminalizcd in I<J<J4: Now a day a similar need is fell in India by several women's 
organization to criminalize marital rape of every kind. 
6 Teriy Thomas. "Sex Crime: Sex Offending and Society." l't Indian Reprint. (lawman India Ltd.2003). 
p. 1: Sec also Sampson. A. ··.·leis of Abuse : Sex Offenders and Criminal Juslice .~vstem:· (london. 
Routledge, 199-t) 
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countries, while lesbian acts have not. Criminal Code often treats prostitute 

act\v\t\es of males and females differently.7 

ii) Sex Gender & Sexual Orientation 

Any probe into sexual offence invariably requires a proper understanding 

of certain terms i.e. sex, gender and sexual orientation. The Oxford dictionary 

defines 'gender' a~. the ':.late of being male or ferndle." lire Lorryrn~rr·~ 

dictionary(1984) defines 'gender' simply as 'sex', but for social scientists 'sex' and 

'gender' are usually differentiated. According to' The Oxford Dictionary 'sex' is 

what by which human and most other living· things are divided on the basis of 

their reproductive function. 9 'Sex' is commonly used to describe the innate 

biological characteristics of humans, their femaleness or maleness. Gender' on 

the other hand covers the social characteristic and usages associated with one 

sex or the other. 10 Since such roles and customs can vary and can be modified it 

follows that 'masculine' and 'feminine'; the terms applied to the respective 

genders, are much more flexible th.an 'female' and 'male' .11 

Any probe into the sexual offences against women would necessarily be 

lncomp\ete Wlthout a look in an around; and without perception of sexual 

. orientation prevailing at a particular period, specially in a fast growing civilization 

with its all gifts and evils and also the sexual orientation of the people of the 

century. Sexual orientation refers to the sex, sexes, gender or genders, to which 

a person is attracted and which form the focus of a person's amorous or erC?tic 

desires, fantasies, and spontaneous feelings. The alternative terms sexual 

preference and sexual inclination have similar meanings. Clinicians and those who 

believe sexuality is fixed early in life tend to use the former term; those believing 

sexuality is fluid and reflects preference and choice tend towards the latter 

termsY 

7 Frances Heidcnsohn, ·· Gender and Crime," Maguire, Rod Morgan, Robert Reiner.( ell).·· '/'he Ux.fiwd 
Hand Book of Criminologv," 2nd Edition (Clarendon Press, Oxford, 1997), pp. 577-612, p. 762. 
8 The Concise Oxford Dictionary,IOth Edition, Third Impression, (Oxford UniYersity Press. 2000) at p. 
590. 
'J The Concise Oxford Dictionary, lO'h Edition. TI1ird Impression. (Oxford IJni\'C.:rsiiY Press. 2.0tHlJ at 
p.l313. 
1
'' Frances Heidensohn."' Gender and Crime." in Mike Maguire. Rod Morgan. Robert Reiner.(etll. ·· 

The Oxford Hand Book of Criminology."' 2"<~ Edition (Clarendon Press. Oxford. ltJ<J7). pp. 577-(>12. p. 
76 i. 
11 It is possible. for example, to describe a woman's clothing as 'masculine· or a man ha\"ing 
a'fcminine scnsibihty. How ever biological sex can, of course, be altered too. but this usually requires 
drastice surgical and phannaceutical intervention as well as presenting the individual concerned \\'ith 
vast social and legal challenges to surmount. 
12 For details pertaining to Sexual Orientation see, Wikipedia Encyclopedia:http://"ikipedia: http:// 
wikipedia.org/\\iki/sexual_orientation/hun. 
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Typically a person may be identified as primarily heterosexua!l 3 
, 

homosexua\14
, bisexual 15

, or asexuai16 .There is sometimes an overlap of opinion 

as to whether a person is straight/bisexual or gay/bisexual because such a person 

is technically bisexua1 17
, but alsq fits a looser, un-official definition of homosexual 

{gay/lesbian) or straight/heterosexual as being primarily attracted to the same or 

opposite sex/gender. 

However, this categorization ignores many issues of individuality and 

culture, and sexuality itself has many different facets. Therefore, even when it 

seems obvious, identifying sexual orientation is often not as simple as it seems. 

Terminology about sexual orientation is further complicated by the distinction 

between sex and gender. 18 Scholars usually make a distinction between sex, the 

quality of being biologically male, female, or intersexes, and gender, a person's 

socially defined role as male, female, or neither. Some definitions of "sexual 

orientation" use both concepts; others use only one. 19 It must be remembered 

that the term "sexual identity" is also sometimes intended to mean a person's 

conception of one's own sex or gender identity. This use however is considered 

highly inaccurate by transgender people, who consider their gender identity to be 

. related to, but separate from their sexual orientation/identity. 20 Again 

Terminology about sexual orientation is further complicated by the distinction 

between sex and gender. The American Psychological Association and others 

define sexual orientation strictly in terms of biological sex; whereas sociologist 

Rodriguez Rust and others argue for a more multifaceted definition.21 

This understanding is necessary to realize whether a particular behaviour 

should be acceptable; whether a greater number of people feel for the need of 

criminalizing or decriminalizing a particular behaviour. This is not going to 

13 the focus is primarily people of th~ opposite sex/gender. 
1 ~ people of the smne sex/gender. 
15 potentially both or either sexes/gender. 
16 no sexual attraction for either sex/gender. 
\1 sexually and romantically attmcted to both sexes/genders. 
18 For details pertaining to sexual orientation see, Sexual Orientation. Wikipcdia Encyclopedia: 
http:/ /wikipedia.orgJ\vikilsexual_ orientation!htm. · 
19 The American Psychological Association and others define se:\'11al orientation strictly in terms of 
biological sex: whereas most alternative models of se:xllality ... define sexual orientation in terms or 
dichotomous biological sex or gender .... Most theorists would not eliminate the rekrence ·tn ~ex m 
gender, but instead i!dVOC(lte incorporating more complex nonbim1ry concepts or sex or gender. more 
complex relationships between sex, gender, and sexuality, and/or additional nongendered dimensions 
into models of se:x'11ality: http://w\vw.apa.org/pubinfo/answers!htm: 
z<J Sex Crimes, Wikipedia Encyclopedia: For details see. For details see, http:// 
www. wikipedia.org/wiki /sexcrimes. 
21 According to them most alternative models of sexuality define sexual orientation in tenns of 
dichotomous biological sex or gender. Most theories would not eliminate the reference to sex or 
gender, but instead advocate more complex nonbinary concepts or sex or gender. more complex 
relationships between sex. gender and sexuality, and/ additional nongendered dimensions into models 
of sexuality: For details see. Wikipedia Encyclopedia: http://wikipedia.org/sexual_orientation/htm. 
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suggest that tyranny of majority should govern the .law. On the contrary, it can 

be seen as a social acceptance of the behaviour in some cases because of natural, 

biological or psychological reasoning. After all, it has been a well-established fact, 

that no law can stand the test of validity unless it has the potential, to 

·accommodate the existing situation and make way for reform. In other wards, the 

transition should be a pointer to recognize or not to recognize a particular 

behaviour that is seen to be prevalent in the society because of certain 

proportional changes in the physical and cultural changes iri the society due to 

education, psychological and technological development, as well as availability of 

choice in the society. In short it may be said that sexual offences encompass a 

variety range of conduct, therefore it would be very simplification of fact if one 
,. 

classifies sexual offences in one parameter set forth by any particular criminal 

law. Here lies the importance of judging the whole affairs in the light of human 

rights jurisprudence. Then it should not be devoid of other social sciences. 

iii) Critical Analysis of Sexual offences Under Indian Penal Code 

Indian Penal Code in its chapter XVI which deals with offences affecting 

the human body keeps a place for sexual offences that too mentions only about 

the offence of rape. This implies two things. Firstly the author of the Code, views 

rape as an offence which only affects human body. However most of the social 

scientists, medical practitioner, victimologists say that rape is not only physical 

assault against women but also a psychological assault. Secondly it seems the 

framers of the Code either failed to classify all the sexual offences against women 

or did not think it necessary to identify and keep all the offences which are in 

essence sexual offence against women, under the same chapter relating to sexual 

offence. However, in fact, the code in other chapter defines certain conduct 

amounting to offences, which are in essence sexual offences; either because of 

the fact that these offences are committed against the weaker sex, and where 

sex is used as a ·weapon against women, or has some sexual overtones or overt 

acts or exploitation of sex or indecency to sex; or is a mora! depravation to the 

society or has a tendency to disrupt the moral of the society or deceit to commit 

sexual intercourse; or procurement of persons including buying or selling for flesh 

trade. The Constitution of India; which is the highest law of the country, has been 

interpreted by the Judiciary favourably to protect the women. The judiciary has 

even gone to the extent of asserting th.at Sexual offence violates the basic human 

rights of the women, Indian Penal Code contains the following offences; which 

may be regarded as a sexual offence against women: 
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a) Rape. [section 375,376(1)] 

b) Custodial rape.[section 376(2)] 

c) Marital rape.(section 376A) 

d) Intercourse not amounting to rape by public servant with women in his 

custoov (section 3768) 

e) Intercourse not amounting to rape by superintendent of jail, remand home 

(section 376C) 

f) Intercourse not amounting to rape by any member of the managing staff 

of a hospital (section 376D) 

g) Outraging the modesty of women.( section 509) 

h) Assault or criminal force to women with intent to outrage her modesty 

(section3 54) 

i) Obscenity (sections 292-294) 

D Marriage ceremony fraudulently gone through without lawful 

marriage.(section 493) 

k) Bigamy.(section 494) 

l) Adultery (section 497) 

m) Enticing or taking away or detaining with criminal intent a married woman 

(section 498). 

n) Selling minor for the purpose of prostitution. (Section 372) 

o) Buying minor for the purpose of prostitution. (Section 373) 

p) Procuration of minor girl under the age of_l8. (Section 366A) 

q) Kidnapping or abducting in order to subject persons to grievous hurt, 

slavery or unnatural lust of any person. (section 367) 

r) Importation of girls up to 21 years of age. (Sec. 366-B IPC)? 

s) Unnatural offence. (section 377) 

t) An attempt, to commit any of the aforesaid offence (section 511) 

Any probe into the sexual offences against women must look at the 

definition of 'women' which the legal system gives to it with reference to any 

offence committed against them. The Indian Penal Code defines the word women 

as denoting a female human being of any ageY This presumes that sexual 

offence may be committed against a female of any age .Although the offence 

whatever it may be, tells the nature and seriousness of the wrong and the agony 

which the victim of it may have to suffer, the scheme of the criminal law may 

indicate the seriousness and gravity of the offence. Our criminal law is a classic 

22 Section 10 of the Indian Penal Code. 1860. 
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example of this indication inherent in the scheme of the Code. The Indian Penal 

Code Places the aforesaid offences in the following manner : ( See Table 2:1) 

Table-2:1 

Section 

Scheme of the Indian Penal Code 

Offence Punishment Cognizable ! Bailable or By what 
I 

cognizable bailable triable. 

or non-~ non- court 

r-:3;::7;::6:---r.R::-a-p-e--"---------+:-Im-,-p-r:-is_o_n_m_e_n--:,t---;-fo-r--:l::cif:-e-o-r-t-C:::-o-g-r-,i.-z-a:-b:-le- I Non::----·-- Court-. of 
for 10 years and fine. I ba1lable Sess1on 

- 3i6-·----t-;I,--n7t-e-rc_o_u_r_s_e--:-b-y._a_m_a_n_w--,i""th:-i-:-Im_p_r:-is_o_n_m_e_n--:t---:f:-o-r--:2o-t-:N:-:-o-n------ Bailable ··-r-oit-to __ _ 

376A 

3768 

I 

376C 

376D 

354 

509 

377 

his wife not being under 12 years or fine or both. cognizable 

years of age. 23 

Intercourse by a man with Imprisonment for 2 Ditto 

his wife during separation. years or and fine. 

Intercourse by a public Imprisonment for 5 Cognizable 

servant with woman in his years and fine. 

custody. 

Intercourse by Ditto 

superintendent of jail, 

remand home, etc. 

Intercourse by manager, Ditto 

etc. of a hospital with any 

woman in that hospital. 

Assault or use of Criminal Imprisonment for 2 

force to a women with years or fine or both 

intent to outrage her 

modesty 

Uttering word or making Simple imprisonment 

any gesture intended to for one year or fme or 

insult the modesty of both 

women,etc 

Unnatural offences. Imprisonment for life or 

imprisonment for 10 

years and fine. 

but no 

arrest shall 

be made 

without a 

warrant or 

without an 

order of a 

magistrate) 

Ditto 

Ditto 

Cognizable 

Cognizable 

Cognizable. 

Ditto Ditto 

Ditto. Ditto. 

Ditto Ditto 

Ditto Ditto 

-- -------
Bailable Any 

Magistrate 

I 
I 

Bailable Any 

\ Magistrate 

l 
I 

Non- Magistrate 

bailable. of the 

I First 

Class. 

I 
I 

1-Bolloble ------
2~2 Sale etc or obscene books On first conviction with Ditto Any 

etc. imprisonment for 2 Magistrate 

23 T'nese above entries are substituted by Act No 43 of 1983, section 5(b). 
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I-

r 

I 
years and with fine of !\ 

Rs 2000, and in the 

I event of second or \ 

subsequent conviction \ 

with imprisonment for 5 

years and with fine of \ 

Rs. 5000. 

\ 

293 Sale etc, of obscene objects On first conviction with Cognizable Bailable 

294 

493 

494 

497 

498 

to young persons 

Obscene songs 

imprisonment for 3 

years and with fine of 

Rs 2000, and in the 

event of second or 

I 
subsequent conviction 

with imprisonment for 7 I years and with fine of I 
Rs. 5000 

Imprisonment for 3 Cognizable. 

months or fine or both 

Bailable 

A man by deceit causing a Imprisonment for 10 Non Non-

women not lawfully married I years and fine Cognizable : bailable 

to him to believe that she is 

lawfully married to him and 

to co-habit with him in that 

belief 

Marrying again during the 

life time of a husband or 

wife 

Adultery 

Enticing or taking away or 

detaining with a criminal 

intent a married women 

Imprisonment for 

years and fine 

Imprisonment for 

years or Fine or both 

Imprisonment for 

years or fine or both 

7 Ditto 

5 Ditto Ditto 

2 Ditto 

1 

Ditto 

I 
l 

I 
I 

I 
I 
i 
\ 

I 

------1 

Any 

Magistrate 

Any 

Magistrate 

Magistrate 

of first 

class 

Ditto 

Any 

Magistrate 

~------~----------~----------~---------------------+--------~--~--------~----------366A Procuration of minor girl Imprisonment for 10 Cognizable Ditto Court of 

366B 

years and fine 

Importation of Girl from Ditto 

foreign country 

Ditto 

session 

Ditto Ditto 

f-----+--------------+------------------~-------- .... ---
367 Kidnapping or abducting jn Ditto Ditto Ditto 

I ---- --
1 Ditto 

372 

order to :subject ~ per:son to 

grievous hurt, slavery, or to 

the unnatural lust of any 

person 

Selling or letting to hire a I Imprisonment for 10 

I 
Cognizable Non- Court of 

m\ro,or for purposes of \ years and fine "'""""'I"' S"'"'Sion 

'-:::-:---- _ prostitu:~_·o_n ~~~---
1 
___________________ j _____________ 1 _=v-~·~--- \ ~~ _ ~· ___ \ 

373 Buying or obtaining Ditto Cognizable Ditto Ditto 

possession of a minor for 

the purpose of prostitution 
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or illicit sexual intercourse, 
----.----~--------.----. -------

o·r for immoral purposes 

511 Attempting to commit Imprisonment for life or According as 1 According The court 

offences punishable with imprisonment not the offence as the by which 

imprisonment for life or exceeding half of the is cognizable offence the 

imprisonment, and in such longest term provided or non attempted offence 

attempt doing any act for the offence or fine cognizable I by the 
attempted 

towards the commission of or both offender is is triable 

the offence 

1 

bailable or 

not -
' 

The Indian Penal Code, 1'860 originally had twenty-three chapters. Three 

more chapters, namely, offences relating to criminal conspiracy, election and 

cruelty ~o married women, have been added later. Thematically, the !PC may 

broadly be divided into four sections. Chapters I to V contain general matters 

relating to the extent, definitions, principles of liability, etc. Chapters VI to XV 

deal with public matters between individuals and the state. Chapters XVI to XXII 

are primarily concerned with off~nces committed by individuals against 

individuals or legal persons other than the state. The- last chapter XXIII is 

residuary in nature, laying down the principle of punishment for attempt to 

commit an offence if no specific provision has been made therefore. In this 

scheme of chapters more serious offences precede the lesser offences, e.g. 

offences relating to state policy precede offences affecting individuals; offences 
' 

relating to body precede those affecting property, and so on. Placement and the 

punishment provided for an offence by the IPC indicates the legislative 

perceptions about its nature and seriousness. Serious offences are classified as 

cognizable and non-bailable by the Criminal Procedure Code 1973 (Cr. P.C). The 

classification of offences as cognizable24 means that, the police can initiate 

investigation into the offence on its own and arrest the accused without a warrant 

and in the case of a 'of a non- cognizable offence25 the victim is required to obtain 

an order from the magistrate for even an investigation to begin. The procedure 

requires the complainant to be present in the court on all the days of the hearing 

for the trial to continue. If such an offence is also declared as bailable
26

, the 

accused is entitled to be released on bail as a matter of right. The victim may be 

·more afraid to file the complaint for fear of harassment by the accused. The non-

24 Section 376, 366A.366B. 3768. 376C,376D, 372.373:J5-U09,377.292.293 of the Indian Penal Code 
are placed as cognizable offence meaning that the police can initiate investigation into the offence on 
its own and arrcst·the accused without a warrant. 
::'Sections -:nr,A, -I'J], -I'J-I,-I'J7. -I'JX of the Indian Penal Code. 
2(' Sections 354. 509.292.293. 294.-t94.-t97.498.366A. 366B. 367 of the Indian Penal Code. 
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cognizable and/or bailable offences require the victim to have more perseverance, · 

better resources and greater determination to prosecute. 

The placement of offences namely, rape by husband during separation, 

deceitfully c:o habiting with a women not lawfully married, bigamy, and adultery, 

enticing or taking away or detaining with a criminal intent a married women, in 

the category non-cognizable offence forces the victim to obtain an order from the 

magistrate for even an investigation to begin. This also shows how far Indian 

Penal Code follows private-public dichotomy. The declaration of offences namely, 

assault or use of criminal force to a women with intent to outrage her modesty, 

uttering words or making any gesture intended to insult the modesty of a women, 

sale of obscene books etc, sale of obscene to young persons etc, obscene songs, 

adultery, bigamy, Procuration of minor girl, importation of minor girl from foreign 

country, kidnapping or abducting in order to subject a person to grievous hurt, 

slavery or to the unnatural lust of any person as bailable offence, really makes 

the women victim, more vulnerahle and leaves her at the mercy of the offender 

and pity of the society where she lives. When the offender is a powerful or 

wealthy person the life of the poor victim of sexual offences becomes worse.V 

. The placement of these offences as bailable raises the possibility of destruction of 

evidence of the crime. The policy of criminal law is open to criticism in view of the 

nature of sexual offences where possibility of producing independent evidence 

and witnesses is almost less as compared to other offences. 

Again the formulation of some of the offences leads to the presumption 

that only women below certain age are likely to be the victim of some offences 

and not women of any age. This has been reflected by section dealing with 

buying28 of minor for purpqse of prostitution or illicit intercourse or selling of 

minor for the purpose of prostitution or illicit intercourse,29 as because it applies 

to males or females under the certain age.30 One may reasonably put a question 

that does the Indian Penal Code presume that such offences are committed only 

against the women who are below than eighteen years of age?31 

Again these provisions of the Indian Penal Code which deal with the buying 

and selling of minors for the purpose of prostitution or illicit intercourse does not 

27 ln such cases in the Indian societies her life is more likely to become a life in the hell. 
28 Section 373 of the Indian Pena\ Code 1860. 
29 See section 3 72 of the indian Penal Code 1860. 
30 Both the section applies when the victim is under the age of eighteen years. 
31 It is not only the age that matters most; women being, a vulnerable section of the society has been 
subjected to such offences. lt is her sex that has been exploited irrespecti\"e of the fact of age up to 
certain extcnl. In most of the cases the impulse of the accused and in some cases the. preYailing 
circumstances has been seen as the cause of such offending though there is no authentic data to prove 
it. stili the general notious of presumption and experience of a particular generation fuelled by the need 
of the age thai has experienced- ami experiencing the need of control by the stale can not be ignored. 
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specify the nature of possession, nor its duration, not intensity. They merely 

speclfy the object, namely prostitution or illicit intercourse.32 The Calcutta High 

Court therefore, came to the conclusion that section 373 of the Indian Penal Code 

has no application to a case where the accused obtains possession of a girl with 

the intention of having illicit intercourse with her himself. The term 'possession' 

implies some sort of control. When a girl elopes with another of her own accord 

and there is nothing to show that she can not leave him at any moment, the man 

can not be said to have possession of the girl. 33 However the section uses the 

words "persons under the age of eighteen years with the intent that such person 

shall at any age be employed or used for the purpose of prostitution or illicit 

intercourse with any person or for any unlawful or immoral purpose" and makes it 

difficult to prove the intention of the accused in the absence of an overt act. 34 

In the case of some sexual offences ou·r criminal law has followed the 

private-public dichotomy and incorporated values ensuring male dominion, power 

and authority. For example, in case of rape the general principle fs that if a man 

has sexual intercourse with a woman below the age of sixteen years with or 

without her consent, he is guilty of rape. 35 But when the woman is his wife and 

above fifteen years of age, the act of the husband i~ not rape. 36 A nominal 

punishment is provided if the wife is between twelve to fifteen years of age37 or is 

living separately from him under a decree of separation or under any custom or 

usage. 38 The undeniable conclusion is that a wife is presumed to have given 

irrevocable consent to sexual relationship with her husband even though there is 

no presumption of consent for any other purpose, including the marriage itself. 39 

Again our criminal law puts a procedural restriction on a minor wife because a 

husband can not be prosecuted for committing rape on his minor wife below 15 

years of age if more than one year has elapsed from th~ date of the commission 

of the offence.40 

The Indian Penal Code also follows Victorian morality and as a result the 

availability of legal protection to sexual activity is totally dependent not only on 

3
: Ratanlal & DhirajlaL ""The Indian Penal Code:' 28'h Edition.. Reprint. (Wadh\\·a Company. l'J'J':J). p. 

511. 
33 Ibid: See also Jitendra Mohan Das (l937) 2 Call87. 
34 In the field of criminal iaw only intention to commit a crime is not enough in the absence of some 
oven act in pursuance of that intention. See in case of criminal conspiracy agreement to commit a 
~articular offence plus some oven act is necessary to bring the offence at home. 

5 Sec.\)on 315. Clause si:-.1h1Y of the Indian Penal Code. 
36 Exception to Section :175 .. of the Indian Penal Code. 
37 Section 376( 1) lays down imprisonmen\ of either description up to twocycars or fine or both. 
JH Section 376 A lays down imprisonment of either description up to two years or fine or both. 
39 Ved Kumari. "Gender .-tna~vsis of Indian Penal Code," in Am ita Dhanda and Archan.1 Parashar(cd) ·· 
Engendering Law: Essays in Honour of Lotika Sarkar," (Eastern Book Company. I\)\)\)). at p. 139-160. 
40 See, section 198 of the C:riminal Procedure Code I 973. 
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the fact whether it is happening in private or in public but whether it meets the 

traditional standards of morality. Homosexual relations are declared 'unnatural 

offences'41 irrespective of whether these are occurring in the private or public 

sphere. Such a declaration directly imposes a heterosexual marital code of 

sexuality .42 Whereas the reality gives a different picture which shows that women 

of different age up to certain age has been made a victim of this kind of offence. 

Section 497 of the Indian Penal Code defines adultery and makes it a 

punishable offence. The cognizance of the offence of adultery is limited to 

adultery committed with married women, and the male offender alone has been 

made liable to punishment. In consonance with this policy a provision was kept in 

the Criminal Procedure Code which mandates a court not to take cognizance of 

adultery unless the aggrieved husband makes a complaint.43- Under the Indian 

Penal Code, adultery is an offence committed by a third person against a husband 

in respect of his wife. It is not committed by a married man who has sexual 

intercourse with an unmarried woman, or with a widow, or even with a married 

woman whose husband consents to it,44 or with a married woman whose husband 

'JSes his wife in the trade of prostitution. Under the present law the married 

woman can not prosecute her husband who is guilty of adultery. She can not also 

prosecute the womari with whom her husband has committed adultery. This 

section is reminiscent of the Victorian morality and has clearly become 

outdated.45 

Various provisions in the Code relating to obscenity, pornography does not 

reftect any modern development and continues to be limited to traditional narrow 

moral consideratiQn. 46 The experience of Denmark demonstrates that when 

pornography is exposed to the light of day it loses its power, while censorship or 

suppression of such images brings pornography into existence, gives it power and 

invites policing.47 The criminal law as contained in the IPC and the Immoral Traffic 

'
11 Section 377 of the Indian Penal Code. 
'
12 Ved Kumar\, .. Gcf}dcr Analysis of Indian Penal Code, .. in Amita Dhanda and Archana Parashar (cd) 
" Engendering Law: Essays in Honour of !JJlika Sarkar,''( Eastern Book Company. 1 ')99). at P.l :w-
160. 

·
13 Sec section I (}g( I) of the Criminal Procedure Code 11)73 says that no court shall take cognizance of 
an offence under Chapter X.."X of the Indian Penal Code 1860. except upon a complaint made by some 
pcrsdn aggrie,·ed by the offence: Further section 198(2) of the same Code says that no person other 
than the husband of the women shall be deemed to be aggrieved by any offence punishable under 
section 497 or section 4')8 of the Indian Penal Code 1860. · 
'
14 Ratanlal & Dhirajlal. ··111e Indian· Penal Code.'' 28th edition reprint. (Wadhwa & Co. Nagpur. 1999) .. ' 

-p-673. 
~ 5 S.P. Sathe, "Gender, Constitution and the Courts," in Amita Dhanda and Archana Pardshar (eta! l 
1:./tgendering: Essays in honour of Locika Sarkar, .. ( Eastern Book Company. 1999). at p 128. 
46 See section 292-29-t of the Indian Penal Code. 
47 Comments by the Centre for Feminist Legal Research on the First Report of the UN Special 
Rapporteur on Violence Against Women. Centre for Feminist Legal Researclt New Delhi. 1995 at p. 7. 

87 



Prevention Act 1986 perceive prostitution as a necessary evil which should be 

contained but not be completely prohibited. The laws do criminalize the outward 

manifestations like soliciting, brothel-keeping, trafficking in women for 

prostitution, but do not ban p~ostitution per se. 48 Formulated in this manner; 

women in prostitution are exposed to harassment by the police and exploitation 

by pimps and customers. 49 

The law still has not responded to women's demands for recognizing that 

women in prostitution have made the best economic choice possible in the 

circumstances and that prostitution should be decriminalized to protect their legal 
' 

rights. It continues to view prostitution as a necessary social evil nurtured by 

immorality and illicit relationships. 50 

This identification rather than classification of the sexual offences against 

women in our country may be seen as an over simplification of sexual offences 

against women in view of the need of the present decade as well as for 

acknowledging the fact of emergence of and recognition of certain sexual 

behaviour throughout the world.51 This is not going to suggest that that certain 

sexual orientation has emerged and therefore, it is to be recognized rather than 

to be punished. But the fact remains that what option is available to a certain 

group of person,52 especially when we recognize that the law should be 

responsive to the growing reality of the age or culture that has been considerably 

transformed due to several factors of advancement and technological progress 

with its all good and bad effects. Violation of self, personal liberty and freedom, 

autonomy, dignity of person has been our sole concern but the fact still remains 

that - the law which is gradually responding to psychological trauma of the 

victim, also to response to the psychological need of the age formulated and 

shaped through the developmental process and 'mutation53 of the person who is a 

·•x Sec Sections 5,(>, 7 and g of the Immoral Traffic (Prevention) Act 1 'JSC>. 
~~ Ved Kumari, .. Gender Analysis of Indian Penal Code," in Amita Dhanda and Archana Parashar (cd) .. 
Engendering Law: Es~·ays in Honour of Lotika Sarkar," (Eastern Book Company. 1 ~99) . p.l39-160. 
50 See Submissions pertaining to the Discrimination Against Women in response to the Go,·emment of 
India Third Periodic Report under the International Covenant on CiYil and Political Rights. Centre for 
Feminist Legal Research. New Delhi. 1995 at -+-5. · 
51 The homosexual and lesbians are still punished in out society although they we accede to the demand 
of the International society that freedom of marriage is a fundamental right of a person. We deny the 
freedom of choice as to the life partner in the pretext of something. 
52 Including the minority: Law recognizes the other rights of minorities specially in ,·iew of the fact that 
certain international convention recognizes the rights of the national. ethnic. and linguistic minorities: 
See International Declamtion on the Rights of Persons Belonging to National or Ethnic. Religious and 
Linguistic Minorities. l992:It speaks for the protection of the minorities but fails short to realize others, 
who are really minorities in terms of sexual orientation, though the fact remains that they are emerging 
in a growing number. Specially grO\\ing number of homose:..:ual and lesbians in our count~· puts a 
question mark in our legislative policy. 
53 Tius is perhaps a biological tenn but has the potential to mould the structure of mind. 
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product of the experience and circumstances. 54 The law can not be unresponsive 

to a\\ this emerging facts and incidents which are unusual for some and usual for 

other people. 

iv) Sexual Offences under Special Criminal Legislation 

There are other tools in our country under which a particular act or 

conduct may amount to an offence; which is in essence a sexual offence. The 

Indecent Representation of Women Act 198655 makes publication, selling, hire, 

<!.istribution, production, circulation etc of books, pamphlet, paper, slide film, 

writing drawing etc. containing indecent representation of women, an offence.·,r, 

Further the Immoral Traffic (Prevention) Act 195657 prohibits the commercial vice 

namely traffic in women, men and children for the purpose of prostitution as an 

organized means of living. 58 Sexual exploitation for commercial purpose, or to 

make a living there on is an offence under the Act. 

B) THE ASPECT OF CONSENT IN SEXUAL OFFENCES 

This is another area which may give some clue to classify sexual offences 

but depicts a divergent situation where and when; not due to the absence of 

. consent a particular behaviour may amount to a sexual offending or not. More 

over in most of the sexual offences consent is raised as a defence by the 

defendant. Ifs and buts has always been a factor in the province of criminal law, 

but the humanistic jurisprudence of constitutional law interpreted and applied by 

the .Apex Court of India, supplemented it in a various way to protect the 

cherished values of civilization. 59 

Consent generally means free agreement. Circumstances in which a 

person does not freely agree to an act include where:60 

~-~ These circumstances includes non aYailability of the opportunity to ha,·c sex in a healthy \\"ay 
(people working in l,nilitary and other lil.:.ely profe~~;ion) a~; well a& ~;Cmc ~>eeurity/fe;1r factor~; leading to 

avoidance of the opposite sex (some devastating experience may also lead a person to aYoid sex from 
O~Jposite gender due to the trauma. and still feel the sexual desire: may choose her life partner from the 
same sex). 
55 Though there is a debate as to which right is to prevail the right to li\"elihood or the morality of the 
society in a giYen circumstances. ' 
56 Section -l of the Indecent Representation of Women Act 1986. 
57 Again the old age profession of prostitution may really pose a question· in ,·iew of the population 
explosion and unemployment and poYerty whether prostitutes are to be held liable for their sexual 
exploitation or people helping them to eam livelihood by giYing a place to stay im10cently: Obviously 
the person who is earning from it must be held liable. 
58 Section -\ of the lnunoral Traffic (Prevention) Act , 1956. 
59 In several decisions the judiciary insisted that in case of rape the presumption of Ia\\" is that women 
,·ict i m did not consent. 
"' Legal Definitions of Sexual Offences, South Asian Centre Against Sexual A~sault. 
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a) a person submits because of force, or is afraid of the use of force 

against her or someone else (including forms of harm other than 

physical force) 

b) a person submits because of fear of harm of any type to that person or 

someone else: 

c) a person submits because of being held captive (which is also against 

the law); 

d) a person is asleep, unconscious, or so drunk or under The influence of 

another drug as to be incapable of freely agreeing; 

e) a person does not understand the sexual nature of the act; 

f) a person is mistaken about the sexual nature of the act or about who 

the person is who is performing it; 

g) a person believes mistakenly· that the act is being performed for 

medical or hygienic purposes. 

Two or more persons are said to consent when they agree upon the same 

thing and in the same sense.61Consent is said to be free when it is not caused by: 

a) coercion, b) undue influence, c) fraud, d) misrepresentation, or e) mistake. 62 

The concept of consent is central to the definition of sexual offending. 

Sexual activities are expected to be consensual, and in this area we speak of 

consenting adult. Consent is invalidated if it is given under duress that is where 

the consent is negatived by the presence of force, fear or fraud. Consent can also 

be depicted as a continuum, with a positive consent at one end through to a 

reluctant agreement or submission at the other end. The latter can also be given 

with out consent at all, which would mean a sex offence has been committed. A 

growing number of rapes are being reported that have been committed by people 

known to the victim and are sometimes referred as ' acquaintance' or 'intimate' 

rape as opposed to 'stranger' rapes. 63 

Consent still may not be regarded as vital in some sexual offences e. g, 

prostitution in the vicinity of public places even though between two consenting 

adult will be an offence. 64 Consent may become irrelevant; and a sexual 

intercourse by a man with a woman may amount to the offence of rape when, the 

women is. under 16 years of age.65 But the same principle does not apply when 

the man has sexual intercourse with his wife; above 15 years of age; his act 

61 Section 13 of the Indian Contract Act 1872. 
ti

2 Section l4 of the Indian Contract Act 1872. 
63 Terry Thomas, '·Sex Crime: Sex Offending and Society," 1" Indian Reprint. (Lawman India PYI. 
Ltd. 2003).p. 7. 
M Section 7 of the Immoral Traffic (Prevention) Act I<J%. 
r.s Cl<luse six of Section 375 of tbe Indian Penal Code. 
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would not amount to a rape even if there is no consent on her part. 66 Consent for 

sexual intercourse may .be given by a woman to a man under a mistaken belief 

that he is the person to whom she is lawfully married. And if the man knows that 

he is not her husband it would amount to rape. 67 

Consent to sexual activities is largely gender specific and socially 

.constructed. The law may recognize the crime of male rape or sexual activities 

between two male.68 But when it comes to consent we are mostly taking about 

women saying 'yes' or 'no' to heterosexual activity.69 The children and young 

people are held to be unable to give a full autonomous consent because they lack 

the competence to make the decision until they have reached a certain age in 

many countries. 70 In the Indian Penal Code there is no such reference as to the 

age of a person which is required for giving a valid consent to any heterosexual 

activity. However sexual intercourse with a woman below certain age ( 16 years) 

whether with or without consent has been described as an offence.71 Section 

366A which, deals with Procuration of minor girl (inter alia) for the purpose of 

illicit intercourse with another person fixes the age of minority for the offence to 

the age of 18 years. The offence of kidnapping or maiming a minor for purposes 

9f begging defines the word minor to include: a) in the case of a male, a person 

under 16 years of age and b) in the case of a female, a person under 18 years of 

age. 72 However the fixation of the age of the minority changes to 18 years for an 

offence under the Code when it deals with the offence of buying or selling of 

minor for the purposes of prostitution etc.73 

For many years sexual offence was synonymous with prostitution, which in 

turn was described as the 'crime without victim'. The argument was that. consent 

for this financial transaction was forthcoming on all sides, yet it was still 

circumscribed by laws forbidding, soliciting, procuring or allowing premises to be 

used as a brothel. 74 However, more recent feminist approaches have argued that 

66 E~ception to Section 375 of the Indian Penal Code. 
67 Clause 4 of Section :ns of the Indian Penal Code. 
r.ll Section 377 of the l;1dian Penal Code covers such activities as unnatural o!Tence and makes it an 
offence. 
69 Terry Thomas, .. Sex Crime: Sex Offinding and .Society,'' 1'1 Indian Reprint (Lawman India P\t. Ltd.. 
2003) p. 8. 
"'The age of consent for heterosexual activities in England, Scotland and Wales was fixed at 10 iu 
l285, raised to 13 in 187 5 and to 16 in 1885, where it still stands ( Section 6 of the Sexual Offences 
Act 1956 ): The Age of consent for homosexual activities was fixed at 21 for England and Wales by the 
Sexual Offences Act 1967 ,( section 1 ), with the same age being brought into Scottish Law in 1980 and 
Northern Ireland in 1982. 
71 See section clause six of section 3 7 5 of the Indian Penal Code and exception [;; Section 3 75 of the 
Indian Penal Code. 
72 See Clause 4 of Section 366A. 
73 Section 373 and Section 372 of the Indian Penal Code. 
7

:
1 Sce.section -l. 5. 6. 7. 8 of the lnm10ral Traffic (Prevention) Act 1956. 
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the women's consent is often not real because she has been driven to her actions 

by poverty and lack of income. From this perspective prostitution becomes a form 

of abuse against women and even against those under 16, who are legally 

incapable of giving a real consent. 75 

Consent though important, may not be regarded sine qua non for some 

sexual offences if the act is immoral or obscene or indecent. 76 Again consent of 

the woman to sexual activity may be immaterial when she is suffering from 

unsoundness of mind. Consent, however, is often used as a defence by the 

accused in most of the sexual offences. But then it is not that consent may be 

used as a ground of defence without any llmitation. 77 

Indian Penal Code does not define consent but describes what not consent 

is.78 Section 90 of the Code says that: 

"A consent is not such a consent as is intended by any section of this 

Code, if the consent is given by a person under fear or injury, or under a 

misconception of fact, and· if the person doing the act knows, or has 

reason to believe, that the consent was given in consequence of such fear 

or misconception; or, 

if the consent is given by a person who, from unsoundness of mind, or 

intoxication, is unable to understand the nature and consequence of that 

to which he gives his consent; or, 

unless the contrary appears from the context, if the consent is given by a 

person who is under 12 years of age. "79 

The above section of the Indian Penal Code explains as to when consent 

may not be treated as consent for the purposes of condoning a man from criminal 

liability. The section makes it clear that a consent is no answer to a charge of 

crime where it has been obtained by putting a man under fear of injury, or under 

misconception of fact, or the consent is given by a person, who by reason of 

unsoundness of mind, or intoxication, or immaturity of age (namely a child below 

12 years of age) is incapable of understanding the nature and consequences of 

the act to which he gives his consent.80 

75 Terry Thomas, "Sex Crinie: Sex Offending and .'iociety,'' 1•• Indian Reprint. (Lmvman India P\"1. Ltd. 
21.Kl3.), p. to. 
76 S~ section 292-2<)4 and section 172-:n:rofthe Indian Penal Code: Sec also the Immoral Trallic 
(Prevention) Act I <)56. 
77 Section 87 to 89 and 92 of the Indian Penal Code lay down the law relating to consent as a defence to 
a criminal charge. 
'

8 Ratanlal & DhirajlaL "Y'l1e Indian Penal Code,'' 28th Edition Reprint, ( Wadhwa Company.l999). p. 
102. 
79 Ibid. 
8° K. D. Gaur. --criniinal !Jaw: Cases and _\farerials." 1999. Third Edition. (Butterworths India New 
De\hi.l999), p. \.f'J. 
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State of H.P v. Dharam Dass/ 1 is a classic example of how consent 

operated as a defence in our criminal law. Here the prosecutrix accompanied the 

accused to the house of someone and stayed there for about a week and did not 

·disclose the incident to anybody even without being under any threat; the court 

held that inference could be drawn that she was consenting party and she being 

not a minor, the accused was held to be entitled to acquittal. In Biram soren v. 

State of West Bengal,82 the prosecutrix did not disclose the name of the 

accused to her parents early though she knew him. She disclosed the name only 

when the doctor found that the profuse bleeding from her private part was due to 

sexual intercourse. The FIR was lodged after ten days without any satisfactory 

explanation. It was held that the prosecutrix being a consenting party and she 

being not a minor, it was not a case. of rape. In Bharat v. State of M.P, 83 the 

prosecutrix was alone in the house when the accused entered her house and was 
c 

caught red handed having sexual intercourse with the prosecutrix by her mother 

when she returned. No injuries were found on the person of the prosecutrix to 

suggest any resistance. It was held that the offence of rape was not proved and 

the accused was entitled to acquittal. These decisions betray the presumption 

that; Indian women should not accompany a man and go to someone's place and 

stay there, and if she goes she consents to the sexual intercourse; undue 

influence has nothing to do in such case given the fact of gender imbalance in the 

country where men is place in a superior position to control the mind and will of 

an woman. These decisions also ignores the fact that in the Indian society pre

marriage sexual intercourse is a matter of shame and therefore the prosecutrix 

may hesitate to report the matter. More over due to lack of education and 

ignorance one may not realize the problem that an offence has been committed 

against ,he:r which is redressible; she may not realize the danger of becoming 

pregnant. A_gain no mark on the body of the victim does not in all the cases imply 

her real consent. One may be raped by keeping her at a gun point and due to 

fear the. victim may completely surrender to the accused. 

Consent is an act of reason, accompanied with deliberation, the mind 

weighing as in balance, the good and evil on each side. It implies an active will in 

the mind of a person to permit the doing of the act complained of, and knowledge 

of what is to be done, or of the nature of the act that is being done, is essential to 

consent to an act. 84 There is differenc~ between cons'ent and submission. Every 

81 1992 Cr. U 17 SX (HP). 
~ 2 1992 Cr.LJ 166(l(Cal). 
x3 1992 CrLJ 321 S(NIP). 
8~ Ratanlal & DhirajlaL "The indian Penal Code,'' 28th Edition Reprint. (Wadhwa Company.l <J9'J). p. 
103. 
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consent involve, a submission although, by no means it, can be said that a mere 

submission involves true consent. 

Tukaram v State of Maharashtra,S5 brought forward the fact that, the 

parameters of consent in rape cases are open to argument, where the Supreme 

Court held that the fear which the clause 'thirdly' of section 37586 IPC speaks of is 

negatived by the circumstances, i.e. the victim's failure to appeal to her 

companions and her conduct in meekly following the accused (constable) and 

allowlt1.g him to have his way to the extent of satisfying his lust rules out 'passive 

submission'. The facts of the case are briefly as follows: 

Mathura is the girl who is said to have been raped. On 26 March 1972, 

Gama, brother of Mathura lodged a report at police station Desai Gunj, alleging 

that Mathura had been kidnapped by Nushi, her husband Laxman and Ashok. The 

report was recorded by Head Constable Baburao. After Babura.o had gone away, 

Mathura, Nushi, Gama and Ashok started leaving the police station. The 

appellants, however, asked Mathura to wait at the police station and told her 

companions to move out. The direction was complied situated at the rear of the 

main building, loosened her underwear, lit a torch and stared at her private parts . 

. He then dragged her to a chhapri which serves the main building at its back 

verandah. In the chhapri he felled her on the ground and raped her in spite of 

protests and stiff resistance on her part. He departed after satisfying his lust and 

then Tukaram, appellant, who was seated on a cot nearby, came to the place 

where Mathura was and fondled her private parts. He_ also wanted to rape her but 

was unable to do so for the reason that he was in a highly intoxicated condition. 

Mathura was examined by Dr. Kamal Shastrakar at 8 pm on the 27 March 1972. 

The girl had no injury on her person. Her hymen. revealed old ruptures. The 

vagina admitted two fingers easily. There was no matting of the public hair. The 

age of the girl was estimated by the doctor to be between fourteen and sixteen 

years. A sample of the public hair and two vaginal smear slides were sent by the 

doctor in a sealed packet to the chemical examiner who found no traces of semen 

therein. Presence of semen was however, detected on the girl's clothes and the 

pyjama, which was taken off by Ganpat, the appellant. 87 

The learned Sessions judge found that there was no satisfactory evidence 

to prove that Mathura was below sixteen years of age on the date of the 

occurrence. He further held that she was 'a shocking liar whose testimony is 

85 AlR 1979 SC 185. 
86 Clause thirdly of section 3 75 lPC says that a man is Said to commit rape who. has sexual intercourse 
with a woman with her consent when her consent has been obtained by putting her or any person in 
whom she is interested in fear of death or of hurt. 
8

; AIR 19795C 185. 
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riddled with falsehood and improbabilities'. But he observed that 'the farthest one 

can go into believing her and the corroborative circumstances, would be the 

conclusion that while at the police station, she had sexual intercourse and that, 

in all probability, this was with accused no 2'. He added however that there was'a 

world of difference between 'sexual intercourse' and 'rape' and that rap~ had not 

been proved in spite of the fact that the defence version, which was a bare denial 

of the allegations of rape, could not be accepted at its fact value. He further 

observed: 'Flnding Nushi angry and knowing that Nushi would suspect something 

fishy, she (Mathura) could not have very we\1 admitted that of her own free will, 

she had surrendered her oody to a police constable. The crowd included her lover 

Ashok and she had to sound virtuous before him. This is why- this is a possibility

she might have invented the story of having been confined at the police station 

and raped by accused no 2'. 

The High Court agreed with the learned Session's judge in respect of his 

finding with regard to the age of Mathura but then held that he erred in 

appreciating the difference between a consent and passive submission. In coming 

to the conclusion that the sexual intercourse in question was forcible and 

.amounted to rape, the High Court remarked: 

"Besides the circumstances that emerge from the oral evidence on the record, we 

have to see in what situation Mathura was at the material time. Both the accused 

were strangers to her. It is not the case of the defence that Mathura knew either 

these accused or any of them since or before the ·time of occurrence. It is 

therefore, indeed, highly improbable that Mathura on her part would make any 

overtures or invite the accused to satisfy her sexual desire. Indeed it is also not 

probable that a girl who was involved in a complaint filed by her brother would 

make such overtures or advances. The initiative must, therefore, have come from 

the accused and if such an initiative comes from the accused, indeed she could not 

have resisted the same on account of the situation in which she had found herself 

especially on account of a complaint filed by her brother which was pending inquiry 

at the very police station. If these circumstances are taken into consideration it 

would be clear that the initiative for sexual intercourse must have come from the 

accused or any of them and she had to submit without any resistance .... [M]ere 

passive or helpless surrender of the body and its resignation to the other's lust 

induced by threats or fear cannot be equated with desire or will, nor can furnish an 

answer by the mere fact that the sexual act was not in opposition to such desire or 

volition ... [O)n the other hand, taking advantage of the fact that Mathura was 

involved in a complaint filed by her brother and that she was alone at the police 

station at the dead hour of night, it is more probable that the initiative for 
\ 

satisfying the sexual desire must have proceeded from the accused, and that the 

victim Mathura must not have been a willing party to the act of the sexual 
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intercourse. Her subsequent conducts· in making a statement immediately not only 

to her relatives, but also to the members of the crowd leaves no chance (manner) 

of doubt that she was subjected to forcible sexual intercourse. ,,ee 

The main contention which has been raised before the Court on behalf 

of the appellant was that no direct evidence being available about the nature of 

the consent of the girl to the alleged act of sexual intercourse, the same had to 

be inferred from the available circumstances and that from those circumstances it 

could not be deduced that the girl had been subjected to or was under any fear or 

compulsion such as would justify inference of any passive submission and this 

contention appears to us to be well-based. 

The Supreme Court further observed that: 

"While coming to the conclusion that the consent of the girl was a case of passive 

submission, the High Court mainly relied on the circumstances that at the relevant 

time the girl was in the police station where she would feel helpless in the 

presence of the two appellants who were persons in authority and whose advances 

she could hardly repel all by herself and inferred that her submission to the act of 

sexual intercourse must be regarded as the result of fear and therefore as no 

consent in the eye of law. This reasoning suffers from two errors. In the first place, 

it loses sight of the fact which was admitted by the girl in cross-examination and 

which has been thus described in the impugned judgment: She asserted that after 

Baburao had recorded her statement before the occurrence, she and Gama had 

started to leave the police station and were passing through the front door. While 

she was so passing, Ganpat caught her. And if that be so, it would be preposterous 

to suggest that although she was in a company of her brother (and also perhaps of 

Ashok and her aunt Nushi) and had practically left the police station, she would be 

so overawed by the fact of the appellants being persons in authority of the 

circumstance that she was just emerging from a police station that she would 

make no attempt at all to resist. On the other hand, her natural impulse would be 

to shake off the hand that caught her and cry out for help even before she noticed 

who her molester was. Her failure to appeal to her companions who were no other 

than her brother, her aunt and her lover, and her conduct in meekly following 

Ganpat appellant and allowing him to have his way with her to the extent of 

satisfying his lust in fuJI, makes us feel that the consent in question was not a 

consent which could be brushed aside as passive submission. ',e9 

The Court further reminded of the fact that: 

~X Ibid. 
89 Ibid. 

"It has to be borne in mind that the onus is always on the prosecution to prove 

affirmatively each ingredient of the offence it seeks to establish and that such onus 

never shifts. It was therefore, incumbent on it to make out that all the ingredients 

of s 375 of the IPC were present in the case of the sexual intercourse attributed to 
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Ganpat appellant. The section itself states in clauses thirdly and fourthly as to 

when consent would not be consent within the meaning of clause secondly. For the 

proposition that the 'requisite consent was lacking in the present case, reliance on 

behalf of the State can be placed only on clause thirdly so that it would have to be 

shown that the girl had been put in fear of death or hurt and that, which was the 

reason for her consent. To this aspect of the matter the High Court was perhaps 

alive when it talked of passive submission but then in holding that the 

circumstances available in the present case make out a case of fear was shown to 

be that of death or huit, and in the absence of such a finding, the alleged fear 

would not vitiate the consent. Further, for circumstantial evidence to be used in 

order to prove an ingredient of an offence, it has to be such that it leads to no 

reasonable infercryr:e other than that of guilt. the fer~r wl11cl1 ci.Ju•,,: llllfclly ul .·• J/'1 

speaks of is negatived by the circumstances that the girl is said to have been taken 

away by Ganpat right from amongst her near and dear ones at a point of time 

when they were all leaving the police station together and were crossing the 

entrance gate to emerge out ofit. The circumstantial evidence available, therefore, 

is not only capable of being construed in a way different from that adopted by the 

High Court but actually derogates in no uncertain measure from the inference 

drawn by it. ,.qo 

This judgment of the Supreme Court invoked much criticism from lhe legal 

fraternity. 91 This has been described as an extraordinary decision sacrificing 

human rights of women under the law and constitution. Question has been raised 

how could the Apex Court expect that a young girl 14-16 years old, when trapped 

by two policemen inside the police station, to successfully raise an alarm for help? 

Does it seriously expect the girl, a labourer, to put up such stiff resistance against 

well-built policeman so as to have substantial marks of physical injury7 Does the 

absence of such marks necessarily imply absence of stiff resistance?92 

From the facts of the case, all that is established is submission, and not 

consent. Could not their Lordship have extended their analysis of 'consent' in a 

mariner truly protective of the dignity of women? One may suspect that the court 

gathered an impression from Matura's liaison with her lover that she was a 

person of easy v\rtue. gain one may see it as premarital-sex prevailing as a taboo 

so strong so as to provide a license to Indian Police to rape young girls or to 

make them submit to their desire in police stations.93 

In Uday.v. State of Karnataka,94 'the complainant was deeply in love 

with the accused, and on a promise that he would marry her on a later date the 

90 
Ibid. 

91 An open letter to the Chief Justice of India. ( 1979) -l SCC (JUR) 17. 
CJ: fbid. 
93 Ibid. 
94 (2003) 4 sec 46, 

97 



prosecutrix gave her consent to sexl.lal intercourse. They continued to meet and 

often having sexual intercourse and the prosecutrix became pregnant. She then 

lodged a complaint on failure of the appellant to marry her. The Court held that, 

the consent cannot be said to be given under a misconception of fact. A false 

promise is not _a fact within the meaning of the Penal Code for determining 

whether consent given by the prosecutrix was voluntary or under a misconception 

of fact. The Court further observed that: 

" There is no straitjacket formula and each case has to be decided considering the 

evidence and surrounding circumstances of that case- where(i) the prosecutrix 

(aged 19 years on the date of occurrence) had sufficient intelligence to understand 

the significance and moral quality of the act she was consenting to, (ii) she was 

conscious of the fact that her marriage with the appellant was difficult on account 

of caste considerations, (iii) it was difficult to impute to the appellant knowledge 

that the prosecutrix had consented in consequence of a misconception of fact 

arising from his promise, -and (iv) there was_ no evidence to prove conclusively that 

the appellant never intended to marry the prosecutrix, "95 

In view of the above the Court then held that the appellant's conviction 

under section 376 of the IPC was liable to be set aside. As to the question 

whether in a case of rape the misconception of fact must be confined to the 

circumstances falling under section 375 IPC fourthly and fifthly, or whether 

consent given under misconception of fact contemplated by section 90 IPC has a 

wider application so as to include circumstances not enumerated in section 375 

IPC the, Court held it was not necessary to be considered therein. 96 

The Court further explained its opinion in the following words: 

~~Ibid, 
96 Ibid, 

"The consensus of judicial opinion is in favour of the view that consent given by 

the prosecutrix to sexual intercourse with a person with whom she is deeply in love 

on a promise that he would marry her on a later date, cannot be said to be given 

under a misconception of fact. A false promise is not a fact within the meaning of 

the Code. In the instant case, the prosecutrix was a grown up girl studying in a 

college. She was deeply in Jove with the appellant. She was, however, aware of the 

fact that they belonged to different castes, marriage was not possible. In any 

event the proposal for their marriage was bound to be seriously opposed by their 

family members. She admits having told so to the appellant when he proposed to 

her first time_ She had sufficient intelligence to understand the significance and 

moral quality of the act she was consenting to. That is why she kept it a secret as 

long as she could. Despite this, she did not resist the overtures of the appellant, 

and in fact succumb~d to them. She thus freely exercised a choice between 

resistance and assent. The circumstances show that she freely, voluntarily and 
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consciously consented to having sexual intercourse with the appellant, and her 

consent was not in consequence of any misconception of fact. •M 

' 
It is unfortunate that the Learned Court failed to realize the consequences 

of this reasoning; which will virtually give a free hand to the people who cheats or 

makes a false promise and commits sexual intercourse with young girl and then 

escapes the responsibility. In the instant case there was no doubt that the 

promise to marry induced the prosecutrix to consent to sexual intercourse. The 

appellaot was in a superior position considering; the gender imbalance in our 

country; the promise to marry the prosecutrix. In other words the accused was in 

a position to exercise an undue influence on the prosecutrix. The Court 

overlooked this aspect. More over this judgment also brings forward the in 

adequacy of the law which does not cover situations like in the instant case. The 

prosecutrix in the instant case has been thrown in to indignity, there was 

violation of the self of the person (the girl), although realization came on the 

breach of promise to marry her by the accused. Becoming mother of a child 

without actually being married is a constant indignity and agony in our society 

that would follow her till she dies; should be realized by a gender sensitive Court. 

The Court missed a chance to make a judicial legislation making 'cohabitation 

with a woman by making false promises to marry her' an offence. The above 

parameter of cons,ent however does not answer the question whether the act of 

the accused is socially and morally desirable. 

In cases of rape especially in custodial and intimate rape it is really almost 

impossible to get any independent evidence to .corroborate the testimony of the 

prosecutrix.98It is a matter of hope that the Indian Evidence Act now raises a 

presumption as to the absence of consent in cases of custodial rape, rape on 

pregr.ar.t women and gang rape as in clauses (a), (b),(c), (d),(e) and (g) of 

subsection 2 of section 376 of the Indian Penal Code 1860.99 This removed the 

infirmity from the evidence of a victim of rape. 

C) A Sum Up 

1. The law on sexual offences is confused and confusing, in coherent and has 

many anomalies that need resolving. Many of the offences were created 

long ago and reflect the social and legal system of their time. The law 

must be brought up to date, both to take or. broad humar. rights ar.d 

gender issues. 

97 Ibid .Pards. 21 & 23. 
YX Sec, R. Deb_ ''Offences Against Women.'' Criminal Law Journal (May. I 'J85 ). at p.lJ-l(L 
99 See, Section Il-l A of the Indian Evidence Act: This section was introduced by the Criminal Law 
(Amendment) Act_ 1983. 
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2. The present criminal law fails to categorize comprehensively the sexual 

offences; particularly which are committed against women. The present 

day societies are witnessing various patterns of sexual abuse, therefore we 

now have the understanding of those patterns. The law needs to formulate 

provisions to deal with those abuses. 

3. The criminal law should not intervene in the private lives of citizens. But it 

should not also ignore and keep outside of its ambit certain sexual 

bet\a"iour that takes place in private if that is injurious to the victim. The 

law relating to marital rape in this regard requires a rethinking and 

reformation. The criminal law should not only take the notice of the 

contemporary develop_ments of the society within its territorial limit but 

also beyond it so that it can get a clue for reformation and changes. 

4. Sexual offences against women should not be viewed only as offences 

affecting human body. Sexual offences often involves, gender violation, 

physical violence, psychological assault, and gross violation of human 

rights of the people of weaker sex, and ther:efore requires a separate 

placement, significant attention, and reformation in the criminal law in 

order to meet with the challenges of the materialistic and fast changing 

society of the country. 

100 



RAPE AND THE LAW IN INDIA 

101 



CHAPTER-III 

RAPE AND THE LAW IN INDIA 

· An Overview 

Rape is the most heinous offence against women. It is an insult to the 

civility. It is symptomatic of sexually starved society that has injuriously 

threatened and still threatening the women:s very right to liberty and personality. 

Women are being rapped at work, on the streets, in the field, in the scheduled 

places, in their homes by men. They are raped by people who are their relatives 

or neighbours or even by strangers. From lower level to the upper strata women 

are being raped by men even in this 21st century. Doctors rape their patients and 

nurses. The employers molest domestic maidservants; factory workers are forced 

to have sexual relations with their in-charge/Head. Castes Hindus rape Harijans 

and Adivasi girls. 1 Gang rapes by dacoits, rape during communal riots is quite 

common. Another horrifying incidence of rape, which the present day Indian 

society is witnessing, is the rape of minor girls. Again the rape by custodian of 

law, namely the police are very common. Hardly a day passes a day without 

report in the newspaper or a magazine of a rape, assault or molestation having 

taken place both in the rural and urban areas. Every 29 minutes a rape occurs 

somewhere iri India. 2 The present chapter therefore thoroughly focuses on the 

offence of rape, its kinds, and an attempt to commit the offence and tries to 

critically study the law relating to rape, its kinds, and the nature of the assault. 

It is more saddening that the incidences of rape and its related offences 

have been found to be increasing at higher rate than any other types of crimes. 

An attempt therefore has been made in the present study to find out the law, 

lacunae and loop holes therein. Rape cases have reported mixed trends over last 

5 years with a decrease of 2.5 per cent in 2001 over 2000, an increase of 1.8 per 

cent in 2002 over 2001, a decrease of 3.2 per cent in the year 2003 over 2002 

and substantial increase of 15.0 per cent in the year 2004. 3 Madhya Pradesh has 

ronr.r+eri t-he hi"'hest- n''mber of Rape cases (2 87 5) ar-r-ount-inr. fr.r 1 t:; QO/_ of t-r.t-al 1\,;,.....,VIl. \..llo.l Ill~ LIIU I I II 1 I '-'- 1'-11~ VI •-'•VIU I '-VI... I 

such cases reported in the country. However, Tripura has reported the highest 

1 C. Kapoor. ·'Raped: Delayed Action··. India today. 15.04.1983.p-27. 
~ Crime Clock 2004, Crimes Against Women, National Crime Record Bureau. 
3 Crimes in India, Table 5A. National Crime RecordBureau 2005. 
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crime rate 4.8 as compared·to National average of 1.7 percent. 4 During the year 

2004 a total of 18233 rape cases have been reported. 5 However, these figures 

are only indicative of the tip of the iceberg as a majority of cas~s remain un

reported for a host of reasons like lack of trust between the law enforcement 

agencies and the public and attitude towards rapists and the victim. This becomes 

evident from the data collected by the Ministry of Home affairs which shows that 

only 10% cases are reported to the police stations and only 1% ehds in 

conviction. D-r"he present chapter therefore focuses on the entire area of 

investigation, trial and victim's evidence. The attitude of the people towards the 

victim is really frustrating as it results in high social costs for the victim. The 

attitude of the society is more frustrating as because there are only few people 

who will oppose in public and take pain to remove this evil and accept the victim 

into their private as _well as family life. The present Chapter would therefore focus 

on the present laws and flaws in our rape law as well as social imm('lturity, judicial 

antipathy at the lower level, and· the legislative lag, with which women are 

confronted and subjected to· in our society. Even the Penal Code views rape as an 

offence which only affects human body ignoring the fact that rape is also a 

.psychological assault.7The present chapter makes an effort to find out the nature 

of assault, and consequent violation of the rights of the victim of rape; the rights 

to which they are and should be entitled. It is universally accepted that an 

unmerited acquittal not only erodes the faith of the victim but also destroys the 

confidence of the society. People loose faith in the criminal justice system. A 

· unique feature of the present domain of study is the sentencing in cases of rape 

at three levels. of the jqdiciary which reflects that the verdict -moves like a 

pendulum. The present chapter therefore makes a through search to find out 

whether the defects lies in the sentencing policy or there are other reasons for 

this. 

A) GENERAL MEANING AND KINDS OF RAPE' 

The word 'rape' is derived_ from the Latin term 'rapio' which means 'forcible 

seizure.'8Sexual intercourse with a woman by a man without her consent and 

chiefly by force or deception is generally known as rape. It may also be described 

4 Ibid. 
·s Ibid. 

6 As per Police Research and Development Data (from 197 I to 2003 ). 
7 Rape under the Penal Code finds a place under Chapter XVI of the Code which deals with offences 
affecting human body. , -
8 K. D. Gaur, "Criminal Law-Cases and Materials," 3rd Edition, (Butterworths, London, 1999), p. 498. 
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as forcible carnal knowledge of a woman without her consent. Rape is many 

things. It is an instrument of torture. Rape is the means of proving masculinity.9 

To some feminist rape is a mental perversion, 10 a psychological assault, 11 a 

symbol of masculine power or dominance, the ultimate violation of women's self. 

It is also considered as the invasion upon a woman's physical or bodily privacy 

and outrageous to the dignity of a woman. 12 Some contemporary feminist 

critiques of law perceive rape as en extension of the patriarchal control over 

female. 13 Generally rape may be classified in to the following; 14 

a. Statutory Rape or, child Rape: Sexual intercourse with a female who 

is below the statutory age of consent. This is also known as child 

rape. 15 

b. Stranger Rape: Where the assailant was unknown to the victim. 

c. Acquaintance Rape: The victim knows her attacker, although he is 

not a close friend or family member. In other words it is a rape 

where the victim and the assailant knew each other casually. 16 

d. Intimate Rape: Where the persons concerned were in a relationship 

or even rna rried. 17 

e. Date Rape: The victim is dating the person who rapes her. 

f. Multiple Rape or Gang rape: The victim is raped by more than one 

man. 

g. Marital Rape: The victim Js raped by her husband. 18 

h. Custodial Rape: Where a person commits sexual intercourse with a 

woman who is under his custody. 

9 Katharine K. Baker, "Once a Rapist? Motivational Evidence And Relevancy in Rape Law,' Harvard 
Law Review, vol.ll 0, no.3, ( 1997) at p.563. 
10 Giriraj Shah, "'Rape: A Mental Perversion," Encyclopaedia of Crime Police and Judicial System 
Series, vol.2 I 51 Edition, (Anmol Publication Pvt Ltd, 2000), p.415. 
11 Meenu, "Rape-A Psychological Assault," (2000) 2 SCC (J), at p.46. 
12 Debasree Lahiri, "Dignity of Women and Offence of Rape-Law and Reality," in Dr. N.K 
Chakraborty & Dr.Shachi Chakraborty (ed.) Gender Justice, ( R Cambray & Co Pvt Ltd, 2006), at p.31. 
13 K. I. Vibhuti, "Rape And the Indian Penal Code at the Crossroads of the New Millennium: Between 
Patriarchiast and Gender Neutralist Approach," Jo~al of the Indian Law Institute, vol. 43: l, (200 l ), 
p~SM. . . 

· 
14 For details pertaining to the kinds of rape see, http://www.healthyplace.com/Cmmunities/Abuse/liski 
/guilt-sjame.htrn. 
15 Out of 18239 rape victims during the year 2004 fifteen percent 

1 
that is total 1 ,622 were girls under 

the age of 15 years. Whereas eleven percent that is 2,004 were teen aged girls between 15-18 years of 
age. 
16 During the year 2004 out of 18,233 cases of rape the offenders were known to the victims in as many 
as 15,619 cases. This means 85.6% of rape fell under the category Acquaintance Rape. . 
17 Terry\ Thomas, "Sex Crime: Sex Offending and Society," 152 Indian Reprint,( lawman India Ltd,2003) 
~.57. : . 

8 In so~e jurisdiction this is regarded as an offence. 
I 
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i. Incest Rape: When a person commits sexual intercourse with a 

woman falling within the prohibited degrees of consanguinity or 

afftnity. 19 

B) RAPE LAWS AND FLAWS 

a) Offence of Rape and the Indian Penal Code, 1860 

The offence what is known as 'rape' finds a place in Chapter XVI of the 

Indian Penal Code, 1860 which deals with 'offences affecting the human body.' 

The researcher has a strong objection with this kind of placement of the offence 

of rape under the said category for many reasons. One of the reasons is that rape 

is not an offence which only affects human body as perceived by Macaulay but 

really affects the mind of the victim to such an extent that it can be said that rape 

is a psychological assault. Rape signifies the 'ravishment of a woman without her 

consent, by force, fear or fraud' or 'the knowledge of a woman by force against 

her will.'2G-rhe Indian Penal Code, 1860 in section 375 defines the offence and in 

·Sections 376 and 376A to 376D provides punishment for rapeY The Code defines 

rape in the following words; 22 

"Rape: - A man is said to commit "rape" who, except in the case hereinafter 

excepted, has sexual intercourse with a woman under circumstances falling under 

any of the six following descriptions: -

First: - Against her will. 

Secondly: -Without her consent. 

Thirdly: - With her consent, when her consent has been obtained by putting her 

or any person in whom she is interested in fear of death or of hurt. 

Fourthly: -With her consent, when the man knows that he iS not her husband, 

and that her consent is given because she believes that he is another man to 

whom she is or believes herself to be lawfully married. 

Fifthly:.- With her consent, when, at the time of giving such consent, by reason 

of unsoundness of mind or intoxication or the administration by him personally or 

through another of any stupefying or unwholesome substance, she is unable to 

understand the nature and consequences of that to which she gives consent. 

19 As compared to .15.0% increase in overall rape cases, Incest cases have increased by 26.5% from 399 
in 2003 to 50S cases in 2004. 
2° K. D. Gaur, ''Criminal Law-Cases and Materials," 3rd Edition, (Butterworths, London, 1999), p. 498-
499. 
21 Sections 375 & sec~ion 376, IPC have been substantially changed by the Criminal Law (Amendment) 
Act, 1983{ Act 43 of 1983). 
22 Section 375 ofthe Indian Penal Code, 1860. 
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Sixthly:- With or without her consent, when she is under sixteen years of age." 

Thus the section requires two things; a) Sexual intercourse by a man with 

a woman. b) The sexual intercourse must be under the circumstances falling 

under any of the six clauses. 

Sexual intercourse is heterosexual intercourse involving penetration of the 

vagina by the penis. If the hymen is ruptured by inserting a finger, it would not 

amount to rapeY The meaning of sexual intercourse is confined in narrow terms 

to include penile/vaginal penetration only and can not be enlarged to include 

penile/anal, penile/oral, finger/ vaginal, finger/anal or object/vaginal 

penetration. 24 Penetration is sufficient to constitute the sexual intercourse 

necessary to the offence of rape. 25 To constitute the offence of rape it is not 

necessary that there, should be complete penetration of penis with emission of 

semen and rupture of hymen. Partial penetration of the penis within the labia 

majora or the vulva or pudenda with or without emission of semen or an attempt 

at penetration is quite sufficient for the purpose of law. 26In other words to 

constitute the offence of rape, penetration, however slight, is sufficientY Again 

Sexual intercourse by a man with his wife, the wife not being under fifteen years 

of age, is not rape. 28 Intercourse by a man with his wife who is living separately 

from h·im under a decree of separation or under any custom or usage without her 

consent would be an offence of rape. 29When sexual intercourse by a man with a 

woman would amount to an offence of rape may be shown in a tabular form. 

(See- Table 3:1) 

23 Sakshi v Union of India. (200-l l 5 SCC 518: In this case a PrL was lilcd by an NGO Sakslti for 
enlarging the meaning and definition of rape. TI1e court held that giving a wider meaning to section :ns 
will lead to serious confusion in the minds of prosecuting agencies and courts. which instead of 
achieving the object of expeditiously bringing a criminal to book may unnecessarily prolong the legal 
proceedings and would have an adverse impact on the society as a whole. and therefore. it will not be 
in the larger interest of the state or the people to alter the definition of rape by a process of judicial 
interpretation. 
:~., AIR 2004 S(.; 35()(). 

25 Explanation io Section 3 7 5 of the Indian Penal Code, 1860. 
26 Madan Gopal Kakkad ,. NaYal Dubey. (1992) 3 SCC 204, at para 37, p.222. 
27 Ranjit Haz.arika ,. State of Assam. (1998) 8 SCC 635. 
28 Exception to Section 375 of the Indian Penal Code, 1860. 
29 Section 376 A of the IPC introduced by the Criminal Law (Amendment) Act. 1983( Act -D of 1983). 
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From the above it becomes clear that the present definition of rape is 

based on penile penetration although there may be other kinds of penetration 

which are quite harmful and injurious to the victim, especially when they are of 

tender age. Secondly the definition along with its all the clauses does not cover all 

the categories of women. Thirdly it assumes that rape is and can be committed 

only by man. The provision is also not gender neutral. The Law commission of 

India in its 172nd Report, recommended for substitution of the existing section 

375 of the Indian Penal Code, 1860, by the following: 30 

"375. Sexual Assault: Sexual assault means-

(a) Penetrating the vagina (which term shall include the labia majora), the anus 

or urethra of any person with -

i) any part of the body of another person or 

ii) an object manipulated by another person 

except where such penetration is carried out for proper hygienic or medical 

. purposes; . 

(b) manipulating any part of the body of another person so as to cause 

penetration of the vagina (which term shall include the labia majora), the anus 

or the urethra of the offender by any part of the other person's body; 

(c) introdudng any part of the penis of a person_ into the mouth of another 

person; 

(d) engaging in cunnilingus or fellatio; or 

(e) continuing sexual assault as defined in clauses (a) to (d) above in 

circumstances falling under any of the six following descriptions: 

First- Against th€ other person's will. 

Secondly- Without the other person's consent. 

Thirdly- With the other person's consent when such consent has been obtained by 

putt'mg such other person or any person in whom such other person is interested, 

in fear of death or hurt. 

30 Law Commission of India 172nd Report on Review of Rape Laws, 25'" March 2000. D.O. No.(> 
( 3 )(JC,)/2000 _ LC(LS) 
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Fourthly- Where the other person is a female, with her consent, when the man 

knows that he is not the husband of such other person and th.at her consent is 

given because she believes that the offender is another man to whom she is or 

be\'ieves herself to be lawfully married. 

Fifthly- With the consent of the other person, when, at the time of giving 

such consent, by reason of unsoundness of mind or intoxication or the 

administration by ,the offender personally or through another of any 

stupefying or unwholesome substance, the other person is unable to 

understand the nature and consequences of that to which such other person gives 

consent. 

Sixthly- With or without the other person's consent, when such other person is 

under sixteen years of age. 

Explanation: Penetration to any extent is penetration for the purposes of this 

section. Exception: Sexual intercourse by a man with his own wife, the wife not 

being under sixteen years of age, is not sexual assault." 31 

It is submitted that if the above recommendation is translated in to a law, 
' . 

it would have the effect of widening the scope of the offence in section 375. At 

the same time this would make it gender neutral. Some of the Western countries 

have already done this. Under this new definition of sexual assault the inclusion 

of not only penile penetration but also penetration by any other part of the body 

like finger or toe or by any other object cover a variety of sexual assault to which 

victims are often subjected. However, till now there is no response from the 

government. 

b) Custodial Rape 

Sexual intercourse by a person with a woman who is under his custody is 

known as custodia! rape. Section 376(2) A to 376(2)D of the Indian Penal Code, 

1860 added vide Criminal Law Amendment Act, 1983 provide for punishment of a 
I 

31 lbid at Para 3.1.2. 
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person guilty of committing rape on a woman while in his custody. The present 

law covers following four kinds of custodial rape; 

i) Rape by a police officer on a woman in his custody or within the limits of 

the police station to which he is appointed; or in the premises of any station 

house whether or not situated in the police station to which he is appointed; or in 

the custody of a police s~bordinate to him. 32 

ii) Rape by person being a public servant, by taking advantage of his 

official position and commits rape on a woman in his custody as such public 

servant or in the custody of a public servant subordinate to him. 33 

iii) Rape by a person being on the management or on the staff of a jail, 

remand home or other place of custody established by or under any law for the 

time being in force or of a woman's or children's institution by taking advantage 

of his official position and commits rape on any inmate of such jail, remand home, 

place or institution. 34 

iv)Rape by a person being on the management or on the staff of a 

hospital, by taking advantage of his official position and commits rape on a 

woman in that hospital. 35 

In all the above four cases the person guilty of custodial rape shall be 

punished with rigorous imprisonment for a term which shall not be less than ten 

years but which may be for life and shall also be liable to fine. 11
' 

, c) Gang Rape 

Sexual intercourse by a group of person on a woman is known as gang 

rape. In other words this is a kind of rape where a woman is raped by one or 

more in a group of persons acting. in furtherance of their common intention. 

Under the present law each of such persons becomes the guilty of gang rape. 37 

d) Marital Rape 

i) What is Marital Rape 

Marital. rape is one of the most misunderstood crimes. lt has received 

relatively little attention from the criminal justice system and larger society as a 

3
: Section :,7(, 12) (a) of the Indian Penal Code. 

33 Section 37(, (2) (b) of the Indian Penal Code. 
3~ Section 37(, {2) (c) of the Indian Penal Code. 
·'

5 Section 37(, {2) (d) of the Indian Penal Code. 
36 See Section 3 76 (2) of the Indian Penal Code. 
3

' Sec Explan.<nion 1 appended to Section 376 (2) of the Indian Penal Code. 
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whole. 38The term 'marital rape' refers to unwanted intercourse by a man on his 

wife obtained by force, threat of force or physical ~iolence or when she is unable 

to give consent. The words 'unwanted intercourse' refers to all sorts of 

penetration whether anal, vaginal or oral, perpetrated against her will without her 

canse.nt.39 The. scholars have identified the following three kinds of marital rape; 40 

a) Battering Rape: 

In this kind of marital rape women experience both physical and sexual 

violence in the relationship .and they experience this violence in various way. 

Some are battered during the sexual violence, or the rape may follow a physically 

violent episode where the husband wants to make up and coerces his wife to 

have sex against her will. The majority of marital rape victims fall under this 

category. 

b) Force only Rape: 

In what is called 'force-only' rape, husband use only the amount of force 

necessary to coerce their wives; battering may not be characteristic of these 

relationships. The assaults are typically after the woman has refused sexual 

intercourse. 

c) Sadistic/Obsessive Rape: 

These involve torture and/or other perverse sexual acts. Pornography is 

frequently involved in sadistic forms of rape. In other words in this kind of rape 

the assaults involve torture and I perverse sexual acts and are often physically 

violent. 41 

ii) The Law 

The Indian Penal Code, 1860 incorporates three different provisions to 

partially criminalize marital rape. The first provision says that sexual intercourse 

by a man with his wife, the wife not being under fifteen years of. age is not a 

rape. 42 Secondly it says that if a person rapes his wife who is not under twelve 

38 Suman Saha.." Sleeping With the Enemy')- Recognizing Marital Rape ... Womens Link. \"Ol. \O.no.2 
April-June, 2004, pp.2-H at p.2. 
") Dipa Dubc, -License to Rape ... in Dr.N. K. Chakrc~borty & Dr. Shachi Chakraborty (cd) "Geuder 
Justice,"(R Cambray & Co P\"t Ltd, Kolkata, 2006), at p. 181. 
40 Gosselin D.K. "Heavy Hands- An Introduction to the Crimes of Domestic Violence:· I" Edition. ( 
Prentice-Hall Inc, New Jersey. 2000) pp. 5-99. 
41 For details pertaining to sadistic rape see, http://\nvw.aajmaj.com/maritalrape.htm. 
'
12 Sec Exception to Section 375 of the Indian Penal Code, 1860. 
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years of age, he commits an offence which shall be punished with imprisonment 

of either description for a term which may extend to two years or with fine or 

with both.43 The third provision says that sexual intercourse by a man with his 

own wife, who is living separately from him under a decree of separation or under 

any custom or usage with out her consent would be an offence and such a person 

can be punished with either description for a term which may extend to two years 

and shall also be liable to fine. 44 The combined effect of these provisions may be 

shown in a tabular form. (See Tab\e-3: 2) 

Act 
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.1) Sec Section 3 76 ( 1) of the of the Indian Penal Code, 1860. 
44 Section 376 A of the Indian Penal Code. 1860. 
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iii) The Lacunae and Contradiction in the Law Relating to Marital Rape 

The most frequently cited basis for marital rape exemption is the doctrine 

of irrevocable implied consent. This theory originated with a seventeenth century 

declaration by Sir Matthew Hale that: 45 

''The husband cannot be guilty of a rape committed by himself upon his lawful 

wife, for by their mutual matrimonial consent and contract the wife hath given up 

herself in this kind unto her husband which she cannot retract. "46 

The Indian marital rape exemption still reflects the above seventeenth 

century perception. There are many lacunae and contradiction in the existing law 

relating to marital rape. Following are some such example; 

a) Firstly the Indian Penal Code spells out the offence of marital rape in a very 

restricted sense.47 It specifies a statutory age limit of twelve years for married 

women, beyond which the offence does not extend.48 In other words, to 

ccnsti,tute the offence of rape within the marital bonds, the wife must be less than 

twelve years. If she is between twelve and fifteen years an offence is committed 

which is less serious in nature, attracting mild punishment of two years 

imprisonment. Even then it would be a cognizable, bailable offence triable by a 

Court of Session .49 

b) Secondly while the rape of a girl below 12 years of age may be punished with 

imprisonment for seven to ten years or for life term, the rape of a girl under 15 

but not below 12 carries lesser sentence if the rapist is married to the victim. This 

contradiction in law fails any reason or logic. However, once the age crosses 

fifteen, the rape legislation affords immunity to the husband to impose himself on 

his wife and exercise complete sexual control over her body, in direct 

contravention of human rights of women. 

c) Thirdly the law prevents a girl below 18 years from marrying, but on the other 

hand, it legalizes non consensual sexual intercourse with a wife who is not below 

15 years of age. 

d) Fourthly the Penal Code states that it is rape if the girl is not the wife of the 

man involved a.nd is below 16, even if she consents. 50 But if she is a wife, not 

below 15 and does not consent, it is not a rape. 51 

~ 5 Katherine Jvt Schelong, ·'Domestic Violence and The ,')'tale: Re.\ponses to and Natirmales.fiw .\'puusol 
Batlering, Marital Rope and Stalking." 78 Marq.Law Review. ( 1994 ).at pp. 79-86. 
46 Ibid. 
47 See Table 3: I. 
~8 Dipa Dube, ''License ro Rape."' in Dr.N. K. Chakraborty & Dr. Shachi Chakraborty (ed) "Gender 
Justicc,"(R Cmnbray & Co Pvt Ltd, Kolkata, 2006), at p. 184 . 
. ,~Sec Schedule I. of the Code of Criminal Procedure. 1973. 
5
" Sec Clause Six.thly of Section 375 of the Indian Penal Code, 1860. 

51 Sec Exception to Section 375 of the Indian Penal Code, 1860 .. 
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e) Sixthly another paradox is that according _to the Indian Penal Code, 1860, non

consensual sexual intercourse by a man with a wife who is living separately under 

a decree or under any custom or usage would be an offence. However, the 

punishment may either be a fine or an imprisonment for a period of 2 years or 

both, which is quite less in comparison to the punishment provided for rape 

outside the marriage. 

f) Seventhly in view of the judicial interpretation of Article 21 of the Constitution 

which has by leaps and bounds expanded the meaning of right to life and live 

with human dignity, it can be said that the exception provided in section 375 IPC 

is clearly violative of the said Article of the Constitution. 

g) Eighthly the law contained in the Penal Code does not give the same protection 

to all the women in matters of rape. The exception to section 375 IPC 

discriminates with a wife when it comes to protection from rape. The classification 

of women in this regard clearly unreasonable and therefore violates Article 14 of 

the Constitution. 

h) Ninthly the though the Constitution casts a duty upon every individual 'to 

renounce practices derogatory to women; 52 the present legal policy in this regard 

. sends a different message that ultimate violation of self like marital rape does not 

come under the definition of dignity. 

i) The existing law relating to marital rape is also violating of the United Nations 

Convention on the Elimination of All Forms of Discrimination against Women, 53 of 

which India is a signatory. The said Convention views this sort of discrirl}ination 

against women as violative of the principles of equality of rights and respect for 

human dignity. 

j) The present legal policy is also neglects the mandate of the Commission of 

Human Rights which recommended for the criminalization of marital rape. 54 

iv) Efforts of the Law Commission 

The fifth Law Commission of India in its 42nd Report put forward the 

necessity of excluding marital rape from the ambit of Section 375 IPC by 

observing that: 5~ 

"Naturally the prosecutions for this offence are very rare. We think it would be 

desirable to take this offence altogether out of the ambit of Section 375 and not to 

'
2 Article 51 A (c) of the Constitution of India. 

53 Preamble of the CEO A W 1979. 
'·

1 Commission of Human Rights Resolution entitled .. The Elimination of Violence Against Women:· 
Resolution No. I 995/85 of 81

h March 1995. 
55 Law Commission of India, -l2'-.J Report. Indian Penal Code. Government of India. Ministry of Law. 
June 1971. 
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call it rape even in a technical sense. The punishment for the offence may also be 

provided in a separate section. "56 

The ninth Law Commission in its 84th Report hoWever showed its 

disagreement with the restructuring suggested by the former Law Commission.';' 

It felt that such an arrangement would "produce uncertainty and distortion" and 

hence Section 375 should "retain its present logical and coherent structure."58 

With regard to the age, however, they were of the opinion that it should be 

increased to 18 years. The law Commission therefore, observed that: 

"The minimum age of marriage now laid down by law ( after 1978) is eighteen 

years in the case of females and the relevant clause of Section 375 should reflect 

this changed attitude. Since marriage with a girl below eighteen years is prohibited 

(though this is not void as a matter of persona/law) sexual intercourse with a girl 

below 18 years should also be prohibited."59 

The recommended section of the ninth Law Commission thus read as: 

Exception: Sexual intercourse by a man with his own wife, the wife not being 

under 18 years of age is not rape. 60 

The subsequent Law Commission in its 172nd Report61 has preferred to 

adhere to its ·earlier opinion of non-recognition of "rape within the bonds of 

marriage" as such a provision in this regard "may amount to excessive 

interference with the marital relationship."62 The only suggestion is made again 

with regard to age that may be raised from 15 to 16 years and a slight 

modification of section 376A with regard to the punishment. It recommended that 

Sexual assault by the husband upon his wife during separation shall be punished 

with imprisonment of either description for a term which shall not be less than 

two years and which may extend to seven years and shall also be liable to 

fine.63 

v) The Clue and Suggestion for Reform 

The present law on marital rape which is reflected through the eyes of T.B. 

Macualay and his colleagues like many other laws indicates the then prevailing 

sexual mores in India. This law assumes that a woman, through marriage forgoes 

forever her right to refuse sexual intercourse with her husband and the husband 

thereby, acquires an unconditional and unqualified licence to force sex upon his 

56 Ibid at para. 16. J 15. 
57 Law Commission of lndia. 8-+'h Report on Rape and Allied Offences: Some Questions of SubstantiYe 
Law. Procedure and Evidence. April. t 'J80. 
'~ lbid. at para. 2.21. 
'

9 lb'd ') ') ) 1 • at para. ___ ( . 
60 !bid. 
61 Law Commission of India 172nd Report on Re,·iew of Rape Laws. 251

h March 2000. D.O. No.() 
(3)(36)/2000 LC(LS). 
62 Ibid at p. 27. 
63 fbid at Para 3.3.l. 
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wife. 64 The policy views marriage as a licence to rape her. 6 s This colonial law is 

sti\\ operative in India. But the people who gave it to us have already abolished 

the marital rape exemption in its entirety in the year 1991.and we can get a clue 

there from. The house of Lords in R v R, 66 held that the rule a husband could not 

be guilty of raping his wife if he forced her to have sexual ·mtercourse against her 

will was an anachronistic and offensive common law fiction, which no longer 

represented the position of a wife in present day society, and that it should no 

longer be applied. This Judgment was also affirmed by the European Court of 

Human Rights in the decision of SW v UK. 67Corresponding amendment to the 

statutory law was made through Criminal Justice and Public Order Act, 1994.68 

Although no surveys have been done on marital rape in India, the 

prevalence of this violent crime cannot be discounted.69 Attitudinal invisibility 

reinforces the statistical invisibility. Overwhelming legal precedent, social custom, 

religious attitudes and socio-economic structures makes the very concept of 

marital rape-the act of a husband having forcible sex with his wife-a preposterous 

proposition. 70There are no sound and appealing reasons, legal as well as 

pragmatic, for either the Indian Legislature or the Higher Judiciary for not taking 

inspiration from the House of Lords to do away with the century-and-a half 

privilege of a husband to impose on his wife his urge for sexual intercourse in 

total disregard to her will, desire or consent.71We can get a clue from the 

countries where marital rape exemption has been abolished. Even after conceding 

the fact that changing the law on sexual offences is a formidable and sensitive 

task, and more so, in a country like India, where there is a contemporaneous 

presence of a varied and differentiated system of personal laws that might come 

into conflict with the new amendments in the statutory criminal law, one must 

realize that rape is rape irrespective of the fact whether it is occurring within or 

out side marriage. By permitting marital rape, the law unconstitutionally forces all 

women to surrender their right to bodily integrity, reproductive freedom and 

M K.l.Vibhuti. --Rape and the indian Penal Code at the Crossroads (~(the ne11· .\fi/lennium: Between 
J>atriarchiast ami Ge11der .\'eurralisr Approach:· Jmm1al of the Indian Law Institute. \"Ol. -0: l. (20tll ). 
pp.25-44. at p.27& 28. 
65 Ibid. at p. 2X. 
66 (1992) I AC 5999: (1991) $AllER -l81 (HL). 
61 (1996) 21 EHRR 363. 

• &< Section 14 7 of the Criminal Justice and Public Order Act, 199~. 
69 For details pertaining to marital rape see. http://www.globalforumhealth.org/filesupld/Yaw/rapemarri 
agc.html. 
711 Suman Sal1a.. ··Sleeping 1-l'ilh the ~nemy"!- Recugnizing Marital I< ape:· Wolllcns Link. Yo!. I O.no.2 
April-June. 200-l. pp.2-8 at p.2. 
ii K.I. Vibhuti. ··Rape Within _\/arriages in India: Revisited.'" Indian Bar Re,·iew. Yo!. 17 (3&-t) 

2000,pp. 167-lSE.. at p. 183. 
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personal liberty on marriage. 72 After marriage Indian women suffers legally 

sanctioned sexual violence in violation of their cherished right to life. They are 

also denied the right to equality before law and equal protection of laws. It is 

suggested that marital rape should be criminalized in its entirety to uphold the 

spirit of the constitution and dignity and respect for human person. The 

punishment for marital rape should be same as the one prescribed for rape. It 

should not be made a defence to a charge that the wife did not fight back and 

resisted forcefully, screamed and shouted. The wife should have an option of 

getting decree of divorce if the charge of marital rape is proved against her 

husband. Though a case of marital rape may fall under 'cruelty' or 'rape' as a 

ground of divorce, it is advisable to have the legal position clarified. 73 Demand for 

divorce may be an option for the wife, but if the wife does not want to resort to 

divorce and want to continue with the marriage the marriage should be allowed to 

continue. Obviously this would require corresponding changes in the matrimonial 

law. 

e) Attempt to Rape 

'A.ttempt to commit rape' has not been specifically incorporated as an 

. offence in our Penal Code. The authority to punish the 'attempt to commit rape' 

has been derived by the Indian Courts from section 511 of the Indian Penal Cod~, 

1860 ~Nhich is a general provision to punish all attempts towards offences. 74 

However, certain attempts have been specifically incorporated in the Code 

namely the attempt to commit suicide/5 attempt to commit murder. 76 What is 

irony is that while attempt to commit suicide and murder finds a specific mention 

in the Indian Penal Code but the attempt to commit a grave offence like rape is 

yet to get a definite and specific birth in the Code. This has led to many 

prob\ems. 

Attempt to commit a crime is punishable by the half of the longest term of 

imprisonment for that offence, or with such fine as provided for that offence. In a 

number of cases the issue has arisen whether the sexual assault in question could 

'::Suman Saha ... S'leeping ff"irh che Enemy?- Recognizing :\Iarica/ Rape ... Womens Link. \·oL 10.no.2 
April-June. 20(H. pp.2-8 at p.6. 
73 Saurabh Mishra & SaJYesh Singh. ·' .\larital Rape-.\l_vrh .. Reality and .\-eed Fur Crimina/i::ation:· 
(2003) Punjab Law Web Joumal 12, SCC Case Finder 2005. 
74 Section 511 of the Code reads: Punishment for attempting to commit offences punishable \\'ith 
imprisonment for life or_ other imprisonment:- Whoever attempts to commit an offence punishable by 
this Code with imprisonment for life or imprisonment , or to cause such an ofTence to be committed. 
ana in such attempts does any act towards the commission of the offence. shall where no express 
provision is made by this Code for the punishment of such attempt be punished with imprisonment of 
any description provided for \he offence. for a \erm which may ex\end \o one-ha\f of \he impri.sonmen\ 
for life or, as the case may be, one-half of the longest term of imprisonment pro,·ided for that offence. 
ar with such fine as is provided for the offence, or with both. 
~ 5 Sec Section 309 of the Indian Penal Code, 1860. 
76 See Section 307 of the Indian Penal Code, 1860. 
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amount to an attempt to rape, since in a number of these cases it was obvious 

that the accused had, in fact, been trying to rape. Some courts however relied 

upon technicalities to rule out attempt, in cases in which the attempt was not at 

the last stage. of the act. The courts have drawn a distinction between preparation 

to commit rape and attempt to commit rape, and imposed a relatively minor 

sentence for a conviction under section 354 of the Indian Penal Code. 77 In 

Kishore v State of Maharashtra, 78 the accused entered the room, closed the 

door and mQ\ested the victim by squeezing her breast and tried to open her 

pants. The Court held that the act was relatable to the stage of preparation not 

amounting to 'attempt.' The courts have even held that if the accused did not 

eve.n attempt to expose his private part, his acts could not be considered beyond 

the stage of preparation, and therefore inadequate to prove attempt to commit 

rape. 79 In Jai Chand v State,80 the accused a hospital orderly caught hold of a 

nurse and forcibly laid her down on the bed, broke the string of her trousers and 

removed her sanitary napkin as well. The lower court convicted him on the 
,---' 

ground of attempt to rape. But the High Court however held that no attempt had 

been proved as the accused had not gone beyond the stage of preparation and 

. there fore it convicted the accused under section 354, IPC and punished him with 

two years of imprisonment. 

In Madan Lal, Appellant v. State of J. and K., Respondent, 81 the 

accused headmaster of School attempted to commit rape on rustic girl in his 

school. The FIR filed by mother revealed the story of prosecutrix that she was 

sent to house of accused for cooking and thereafter accused came to house and 

committed sexual assault. Absence of prosecutrix and accused from school was 

corroborated by other student witnesses. Presence of semen/Human 

Spermatozoa on clothes of prosecutrix was also a strong corroborative piece of 

evidence to prosecutrix version even if it has not been established that Human 

Spermatozoa was that of accused. The Supreme Court while holding that the 

charge of attempt to commit rape established beyond all reasonable doubts and 

setting aside the acquittal of accused observed that: 

"Evidence establishing that accused has gone beyond the stage of preparation. 

Mere absence of penetration would not absolve him from offence of attempt to 

commit rape. It would not be a case of mere assault under 5. 354. The difference 

between preparation and an attempt to commit an offence consists chiefly in the 

77 Kirti Singh, ·'Law Violence and Women in india" : A Study Supported by the UNIFEM/UNICEF. 
New Delhi, at p.9. 
78 1995 Criminal Law Journal 1765 (Bom). 
79 State of Pt;njab v Major Singh, AIR 1967 SC 63. 
RIJ 1996 Criminal Law Journal 2039. 
XI AIR I 99~ sc 38(J. 
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greater degree of determination and what is necessary to prove for an offence of 

an attempt to commit rape has been committed is that the accused has qone 

beyond the stage of preparation. If an accused strips a girl naked and then making 

her flat on the ground undresses himself and then forcibly rubs his erected penis 

on the private part of the girl but fails to penetrate the same into vagina and on 

such rubbing ejaculates himself then it cannot be said that it was a case of merely 

assault under Section 354, I.P.C. and not an attempt to commit rape under Section 

376 read with 511, I.P.C. In the facts and circumstances of the case the offence of 

an attempt to commit rape by accused has been clearly established and the 

accused was rightly convicted under Section 376 read with 511, I.P.C. "82 

In S. I. (Jem) Pramodh Singh, Appellant v. State of J. and K., 

Respondent,83 the prosecutrix used to visit the house of the appellant for 

purpose of study and had occasionally slept in his house earlier. The fateful night 

was one such occasion. The appellant on that night slept with t,er on the same 

cot. During night he removed her pyjamas as also his. According to the 

prosecutrix, he inserted his male organ in her vagina to the extent of one inch 

which caused her pain and bleeding. When she started crying the appellant gave 

her a slap and told her to be quiet. Her crying attracted the attention of PW's 2 

and 3. To this extent she stands corroborated by the evidence of these PW's that 

they had heard the girl crying. PW's, 2 and 3 are the neighbours living closely to 

the house of the appellant. The prosecutrix thereafter was kept confined in the 

house of the appellant for a few hours when at about noon time the next day she 

was allowed to go to her parent's house where she told about the incident to her 

parents. It is thereafter that the criminal law was set into motion to prosecute the 

appellant.' 

The Apex Court found reasoning from the fact that, the prosecutrix is a 

child an"d an inexperienced girl. The particulars of rape were put to her during 

cross-examination. She seems to have been toyed with by the cross-ex:aminer. It 

cannot be said that she was fully aware or cognizant of the sex act. She seems to 

have been led on to speak something about which she was fully nol in lhe know. 

And on this basis the court upheld the conviction of the accused under section 

354 IPC instead of convicting him for an offence of attempt to commit rape. The 

Court therefore, observed that: 84 

"In this situation, we unhesitatingly come to the view, that the conviction of the 

appellant under Section 354, I.P.C. was well-based as the prosecution had been 

able to successfully prove such charge against the appellant. "85 

x:- Ibid. at Paras 11&12. 
x3 Criminal Appeal No. 535 of 1987. 0/11-1-1995. 
~-l lhicl . 

. ,., Ibid. 
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State of Maharashtra, Appellant v. Rajendra Jawanmal Gandhi,86 

shows how judicial reliance moves like a pendulum. Here the prosecutrix a 

student of 4th class ; when she was going on the colony road at the intersection of 

this road and a bye-lane, which was a secluded spot, the accused caught-hold of 

her on the pretext that her assistance was required for pulling either the pipe or 

the wires in the Maruti car which was standing there. The girl was pushed inside 

the car. At that time she was wearing a midi-frock and a nicker. The accused 

pulled down her nicker and laid her on the seat in the car. She did try to resist by 

saying that she should be allowed to go and that she would be late in reaching 

home. The accused then opened the zip of his pant and started pressing his penis 

on her private part. When the girl cried that she would be late in reaching home, 

the a,ccused said 'wait', 'one second'. According to her, thereafter the accused 

urinated. She felt wetness on her private part. After the girl was released she 

came home weeping. She embraced her father and narrated the whole incident to 

him. Dr. Gunda who was the Medical Officer at Civil Hospital, Kolhapur examined 

the prosecutrix at 9 P. M. on September 24, 1986 itself. This he did on the basis 

of police 'yadi'. On examination he found: 

. "(i) Labia-minora was inflammed and reddened. 

(ii) External urethral meatus was reddened and swollen. 

(i.\i.) Hymen was intact. 

(iv) P. V. examination was not possible. He therefore took the swab from introitus 

(opening of the vagina) and not from inside the vagina." 87 

He, however, did not issue the medico-legal certificate on the same day. 

On October 2, 1986, he issued the certificate and under the head "Chief 

complaints" he had written: "complains of burning micturition since afternoon 

today". Then on the following day he certified that rape was committed with the 

following report: 

"Conclusion - Committed rape - this conclusion I have drawn after clinical 

examination of the girl." 

Report about the incident appeared in the newspaper of the town on the following 

day, i.e., September 25, 1986 and there was an immediate outcry in the public 

and 'morchas' taken out. Dr. Hoshing was the. Civil Surgeon, Kolhapur, who, 

under intense public pressure, formed a panel of three private doctors to again 

examine the prosecutrix. The panel examined her on September 29, 1986. This 

panel consisted of Dr. Naganonkar, M.D. in Gynaecologist, Dr. Kuda\kar and Mr. 

Maladkar, ooth senior doctors and the result of their examination is as under: 

xr, AIR I'J'J7 SC 1'JRC,. 
Hi {bi(\. 
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"(i) Labia-minora inflammed. 

(\i) External urethral meatus inflammed. 

(iii) Fourchette showed abrasions with signs of inflammation. 

(iv) Infected linear vertichi tear on right para-urethral region, and 

(v) Tear of hymen at 3' O'Clock position."88 

The midi-frock and the nicker of the prosecutrix were taken into 

possession in the course of investigation and so also the underwear. T-shirt and 

pant which the accused was wearing at the time he was taken into custody. The 

semen stain of Blood Group B was found on the nicker of the prosecutrix. The 

semen stains of blood group B were also found at the spot where the penis of the 

accused was touching his underwear. The blood group of the accused is of Group 

B. 

The trial court convicted the accused for offences under Section 376, 

Indian Penal Code (IPC) and Section 57 of the Bombay Children Act, 1948 for 

having committed rape on a girl of eight years of age and sentenced to undergo 

rigorous imprisonment for 7 years and to pay fine of Rs. 5,000/- and in default of 

payment of fine to undergo rigorous imprisonment for six months and for offence 

under Section 57 of the Bobmay Children Act, he was sentenced to undergo 

rigorous imprisonment for one year and fine of Rs. 500/- and in default thereof 

rigorous imprisonment for one 'month. 

The accused appealed to the Bombay High Court against his conviction 

and sentence. A Division Bench of the High Court by judgment dated October 4, 

1994 upheld the conviction of the accused under Section 57 of the Bombay 

Children Act and upset the conviction under Section 376, IPC and instead 

convicted him for an offence under Section 354, IPC and sentenced him to suffer 

rigorous imprisonment which he had already undergone ( wh1ch wa<, 33 day•. in 

all) and to pay fine of Rs. 40,000/-. In default of payment of fine, the accused 

was sentenced to undergo rigorous imprisonment for three months. It was 

ordered that out of the fine so realized, a sum of Rs. 25,000/- shall be paid to the 

complainant who was father of the girl. For an offence under Section 57 of the 

Bombay Children Act, sentence was reduced to imprisonment already undergone 

and the accused was not required to undergo any separate imprisonment for this 

offence. While the State of Maharashtra filed appeal against the conviction and 

sentence of the accused by the High Court praying for his conviction under 

Section 376, IPC and for enhancement of his sentence of minimum of 10 years, 

the accused filed appeal against his very conviction and sentence under Section 

354, IPC and 57 of the Bombay Children Act. 

8>~ Ibid. 
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The Supreme Court finally, allowed the appeal of the State to convert the 

conviction of the accused-respondent from under Section 354, IPC to that under 

Section 376/511, IPC and sentenced him as aforesaid. The court held that since 

fine had already been paid, no sentence of imprisonment in lieu of payment 

thereof was necessary. The conviction and sentence of the accused under Section 

57 of the Bombay Children Act as ordered by the High Court should, however, 

stand. The sentences shall run concurrently. 89 

These decisions therefore shows that the lower courts are not guided by 

the standard or test which may objectively guide the judicial mind to arrive at a 

fairly uniform basis of decision. It is to be admitted that attempt to rape and 

indecent assault which falls within the meaning of section 354, IPC are not the 

same thing.90 Even the recent decisions of the Highest Court in Raju Pandurang 

Mahale v State of Maharashtra,91 and Aman Kumar v State of Haryana, 92 

shows the reliance of the Higher Judiciary for their interpretation, on cases 

decided in the late 19th Century. ·The Judiciary heavily relied on Rex v James 

lloyd/3 and on the same line observed "in order to find an accused guilty of an 

attempt with intent to commit a rape, court has to be satisfied that the accused, 

. when he laid hold of the prosecutrix, not only desired to gratify his passions upon 

her person, but that he intended to do so at all events, and notwithstanding any 

resistance on her part."'H Indecent assaults are often magnified into attempts at 

rape. The point of distinction between an offence of attempt to commit rape and 

to commit indecent assault is that there should be some action on the part of the 

accused which would show that he was just going to have sexual connection with 

her.95 In order to come to a conclusion that the conduct of the accused was 

indicative of a determination to gratify his passion at all events, and in spite of all 

re.si.stance.; material must exist. Surrounding circumstances many times throw 

beacon light on that aspect. Even the Higher Judiciary admits its belief that 

Indecent assaults are often magnified into a·ttempts at rape. 96 This is also 

reflective of the similar belief of an eighteenth century Judge namely Melvill who 

made the following observation :97 

x~ Ibid at p. 3<J<J7. 
90 Raju Pandumng Mahale v State of Maharashtra, (200~) -l SCC 125<J: AIR 200~ SC 16 77. 
91 Raju Pandurang Mahale v State ofMaharashtra., (2004) 4 SCC 1259: AIR 200~ SC 1677. 
92 Aman Kumar v State ofHaryana, (200~) 4 SCC 379: AIR 2004 SC 1~97. 
93 (1836) 7 c & p 318: l73 E.R. 141. 
94 In both Raju Pandurang Mahale v State of Mahamshtra. (2004) 4 SCC 125<J. as well in Aman 
Kumar v State of Haryana, (2004) 4 SCC 3 79. 
95 Aman Kumar v State ofHaryana, (2004) 4 SCC 379: AIR 2004 SC 1497. 
96 Aman Kumar v State of Har}·ana. (2004) 4 SCC 379. paras. II & 14. 
97 Mctvill. J made this observation in Empress v Shankar, (l88l-l882) ILR 5 BOM 403. 
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"We believe that in this country indecent assault are often magnified into attempts 

at rape, and more often into rape itself; and we think that a conviction of an 

attempt at rape ought not to be arrived at, unless the court be satisfied that the 

conduct of the accused indicated a determination to gratify his passions at aft 

I 
. t ,,qg 

event, and in spite of a/ res1s ance. 

In Sudesh Jhaku v K.C.J, 99 one of the ·issues that have been raised was 

whether or not the insertion of objects or fingers into the vagina constituted 

attempt to rape. In our country the same act in various cases has been 

considered inadequate to prove attempt to commit rape and the accused has only 

been punished under section 354, IPC.
100 

o11 the whole it can be said that the reality is that in most of the cases the 

offender is punished under section 354 !PC which attracts two years 

imprisonment due to judicial interpretation, reliance in the old decision and 

adherence to the age old be1"1ef. It is only in a very few cases the offender is held 

guilty of attempt to rape and punished sufficiently .
101 

f) Consent in Rape 

Section 375 of the Indian Penal Code, 1860 merely specifies that rape 

committed when a man commits sexual intercourse 'without her consent', without 

·looking into the definition of consent. 102 Section 90 of the Code merely gives 

instances of when consent can not be said to have been given, instead of defining 

what exactly amounts to consent. 103 The res.ult is that the meaning of consent is 

still left to the·judicial interpretation. In its 172nd Report104 the Law Commission of 

lnoia oio not accept the request of Sakshi105 that the definition of consent be 

inserted in the Indian Penal Code. 106 One of the most important element of the 

98 fbid. 
99 l996 (2) Delhi Law Times. 
100 State of Punjab\' Major Singh, AIR 1967 SC 63. Also sec the contrast in an English case namely 
Reg v Robinson. 19<.12 I WLR I 68 where the accused had inserted his fmg,er into the Yagina of a 
woman after he had failed to insert his penis because of resistance from the woman . was held guilty of 
attempt to commit rape. 
101 Also note that in America attempt to commit rape is punishable offence under the Attempted Rapes 
Act and the m.aximu1n punishment is seven years. ln England similarly the punishment is equally 
severe. , 
102 See clause Clauses secondly_ sixthlY of section 375 IPC and also section 376A of the IPC. 
103 Yamini SriYastava. "Need For . ..Jm;ndment In Rape Law: A Focus On Consent." Criminal Law 
Journal. (2003). pp.327-337. at p.328. · 
Jrw 172"rl Report oft he Law Commission of India on Review of Rape Laws. MarciL 21J!liJ. IJ.O.NoJ, (l) 
(36)/2000 LC(LS). 
105 An NGO which deals with women's related issues and fights against \·iolence against women. 
106 Opinion of the Law Commission: ·' We are however of the opinion that no such definition is called 
for at tllis stage, for reasons that the said expression has already been interpreted and pronmmccd upon 
by the Courts in India in a good number of cases. Reference in this behalf may be made to page 700 of 
the Commentary on !PC by Justice Jaspal Singh ( First Edition I 'J88) where it is stated. on the basis of 
i.hc decisions of i.hc Madrass, Punjab, and Nagpur High Courts, that "consent implies the exercise of a 
free and untmmmcled right to forbid or withhold what is being consented to~ it always is a Yoluntary 
and cocious acceptance of what is proposed to be done by another and concurred in by the former.'' 



offence of rape as defined by section 375, IPC is the lack of consent of the victim. 

This must be proved by the prosecution beyond a reasonable doubt to convict a 

culprit, consequently a large number of rape cases go unpunished for want of 

proof. 107 Tukaram's case, 108 commonly known as the Mathura rape case is an 

example where a constable was accused of raping a girl at the police station, the 

Supreme Court acquitted the accused on the plea of passive submission. This 

decision evoked great resentment among the jurists, judges, women 

organisations, social activists' etc.To remove this infirmity in our substantive and 

procedural law 109 the Criminal Law (Amendment Act), 1983 introduced a new 

section namely section 114A110 in the Indian Evidence Act, 1872 which shifts the 

burden of proof from the prosecution to the defence.This section presumes the 

absence of consent of the victim of rape. Once the victim says that she did not 

consent, the court will presume that sexual intercourse was committed without 

her consent, and then the accused is required to prove that he committed sexual 

intercourse with the consent of the woman. 111 This change is hailed by many 

scholars as a marked departure from the classic principle of criminal 

jurisprudence that a person is deemed innocent until the contrary is proved, 

. although it goes without saying that the aforesaid presumption is a rebuttable 

presumption of law (·shall presume') within the meaning of section 4 of the 

Indian Evidence Act, 1872. However, as a result of the Amendment, the chan;]e 

that the alleged act of sexual intercourse was without or against the consent of 

the prosecutrix will be presumed ipso facto unless the contrary is proved. 112 But 

this removal of infirmity from the evidence of a victim as because its application 

is limited to the cases of custodial rape, rape of a pregnant woman, rape of a 

woman when she is less than twelve years of age and gang rape. 

Consent in general is no defence to a criminal charge but may be in some 

cases for example, rape. It is a defence to a charge of rape that the woman 

consented. Consent as per section 375 !PC may become a good defence when a 

man commits sexual intercourse with a woman if she is above sixteen years of 

1m K. D. Gaur . .. Criminal raw-Cases and Materials." 3'd Edition. (Buttcrworths. London. I 999). p. 
498-502. 
tox Tukardm v State, 197X Cr LJ 18(,4: AIR 1979 SC 185. 
r.-J Note that the Law Commission in 1959 recommended for the insertion Of a section in the Indian 
Evidence Act. I R72 regMding the presumption of absence of consent on the part of the \'ictim. 
1 1

'' Section 114 of the Indian Evidence Act. 1872 reads: Presumption as to absence of consent in certain 
prosecutions for rape- In a prosecution for rape W1der the clause (a) or clause (b) or clause (c) or clause 
(d) or clause (e) or clause (g) of subsection (2) of section 376 of the Indian Penal Code. 1860 where 
sexual intercourse by the accused is proved and the question is whether it was without the consent of 
the woman alleged to have been raped and she states in her e\idence before the Court that she did not 
consent the Court shall presume that she did not consent. 
11 ~ Batuk La\. ""The /,mr f~{l:.'l'idencc:· 15'h Edition, Reprint.(Central Law Agency. 2003). p.:;61. 
11

- K. D. Gaur. ··Criminal /.aw-Cases and Afaterials," 3'd Edition. (Butterworth· s London. 1 <J!J<J ). p. 
498-502. 

124 



age. 113 Consent again plays a vital role for the accused who commits sexual 

intercourse with his own wife when she is above 15 years of age. and is also living 

separately under a decree of a court of law. This is because of the combined 

effect of section exception to section 375114 and section 376A 115 of the IPC. The 

former makes the husband guilty of rape when the wife is less than fifteen years 

. only. The implication is that a man can not be held guilty of rape on his wife when 

she is over the age of fifteen years. The latter section makes the husband guilty 

of rape on his wife who is living separately under a decree of the court, when the 

husband commits sexual intercourse with her without her consent. The 

implication is that if the wife gives consent it would not amount to an offence of 

rape. But it would not be a defence in case of rape of a woman in the following 

cases: 

i) when her consent has been obtained by putting her or any person in whom she 

is interested in fear of death or of hurt or 

ii) when the man knows that he is not her husband, and that her consent is given 

because she believes that he is another man to whom she is or believes herself to 

be lawfully married, or 

iii) when, at the time of giving such consent, by reason of unsoundness of mind 

or intoxication or the administration by him personally or through another of any 

stupefying or unwholesome substance, she is unable to understand the nature 

and consequences of that to which she gives consent, or 

iv) when she is under sixteen years of age. 

v) sexual intercourse with a mentally defective woman. 116 

On a reading of section 375, !PC it appears that the policy of law is to limit 

rape to acts done by force or threat for force or fraud or by deception. Yet, there 

ls little difference between sexual access gained through the actual or threatened 

use of physical violence and that gained through the actual or threatened use of 

economic organizational , or er:notional, or social violence. 117 The Present policy 

does not protect a victim whose sexual access was gained through the 

exploitation of ·emotion or by false promise. This flaw in law was exposed in 

113 See Table 3:1. 
114 The Exception to Section 375 IPC reads: Sexual intercourse by a man with his own wife. the wife 
not being under the fif1cen years of age. is not rape. 
11

" Section 3 7(> !PC reads: Whoever has sexual intercourse with his own wi fc. who is I i,·ing separarely 
from him under a decree of sepamtion or under any custom or usage without her consent shall be 
punished with imprisonment of either description for a tem1 which mav extend to two vears and shall 
also be liable to fine. - -
116 As because she can not give a ,·aiid consent. 
11 i ,......... ro , , 1 ,....., , ,... • ' ' ...-. . • .-... i 

· · ur. ~uonasn l...nanard ~mgn. 'umsenr m J<ape: /! Ficiim 's Penpeclive:· .Criminal Law journaL 
(2001), at pp.-t0-45. 
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Uday.v. State of Karnataka, 118 where the complainant was deeply in love with 

the accused, and on a promise that he would marry her on a later date the 

prosecutrix gave her consent to sexual intercourse. They continued to meet and 

often having sexual intercourse and the prosecutrix became pregnant. She then 

lodged a complaint on failure of the appellant to marry her. The Court held that, 

the consent cannot be said to be given under a misconception of fact. A false 

promise is not a fact within the meaning of the Penal Code for determining 

whether consent given by the prosecutrix was voluntary or under a misconception 

of fact. The Court further observed that: 

"There is no straitjacket formula and each case has to be decided considering the 

evidence and surrounding circumstances of that case- where(i) the prosecutrix 

(aged 19 years on the date of occurrence) had sufficient intelligence to understand 

the significance and moral quality of the act she was consenting to, (ii) she was 

conscious of the fact that her marriage with the appellant was difficult on account 

of caste considerations, (iii) it was difficult to impute to the appellant knowledge 

that the prosecutrix had consented in consequence of a misconception of fact 

arising from his promise, and (iv) there was no evidence to prove conclusively that 

the appellant never intended to marry the prosecutrix, "119 

In view of the above the Court then held that the appellant's conviction 

under section 376 of the !PC was liable to be set aside. As to the question 

whether in a case of rape the misconception of fact must be confined to the 

circumstances falling under section 375 IPC fourthly and fifthly, or whether 

consent given under misconception of fact contemplated by section 90 IPC has a 

wider application so as to include circumstances .not enumerated in section 375 

IPC the, Court held it was not necessary to be considered therein .120 

The Court further explained its opinion in the following words: 

"The consensus of judicial opinion is in favour of the view that consent given by 

the prosecutrix fo sexual intercourse with a person with whom she is deeply in love 

on a promise that he would marry her on a tater date, cannot be said to be given 

under a misconception of fact. A false promise is not a fact w1thm the meamng of 

the Code .. In the instant case, the prosecutrix was a grown up girl studying in a 

college. She was deeply in love with the appellant. She was, however, aware of the 

fact that they belonged to different castes, marriage was not possible. In any 

event the proposal for their marriage was bound to be seriously opposed by their 

family members. She admits having told so to the appelfapt when he proposed to 

her first time. She had sufficient intelligence to understand the significance and 

moral quality of the act she was consenting to. That is why she kept it a secret as 

11 ~ (2003J 4 sec 46. 
119 Ibid. 
l:o Ibid. 
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long as she could. Despite this, she did not resist the overtures of the appellant, 

and in fact succumbed to them. She thus freely exercised a choice between 

resistance and assent. The circumstances show that she freely, voluntarily and 

consciously consented to having sexual intercourse with the appellant, and her 

consent was not in consequence of any misconception of fact. "121 

This decision makes us believe that voluntary consent under 

misconception of fact could be used as a defence against a charge of rape. In the 

similar way the accused obtained the consent to sexual intercourse in Sodhi 

Sa twa Gautam. v Subhra Chakraborty, 122 during the pendency of the criminal 

proceedings the Supreme Court ordered for the payment of compensation to the 

victim Subhra Chakraborty a sum of Rs. 1,000/ every month as interim 

compensation. 123 

The legal notion of consent under sections 375 and section 90 of the Penal 

Code and its embodiment fails to include a consideration for coerced consent or 

submission other than under physical duress. The present legal policy in this 

regard focus only on that type of violence which reflects man's physical 

superiority over females and ignores the other types of violence which reflects 

man's economic, organizational and social superiority .124 In doing s,o the present 

·legal policy excludes an enormous amount of sexual access where the actual or 

threatened ·use of violence other than the physical variety is the means of 

neutralizing the victim's non-consent. m Further more the law omits all those 

instances where the wife is obliged irrespective of her own desire. 126 The legal 

definition of rape therefore focuses merely on surface appearance of consent 

rather than considering whether or not the conditions for genuine consent 

existed. 127 Consent. as a defence to a charge of rape requires voluntary 

participation, not only after the exercise of intelligence based on the knowledge of 

121 Ibid at pards 21& 23. 
122 < !996) sec -l9o. 
123 The Criminal Case No. 1/95 which is pending before the Court of Judicial Magistrate. 1'1 Class. 
Kohima. Nagaland. . 
124 (1996) sec -l9o. 
125 

Note that the changes in the society and criminal behaviour has forced the legislature to incorporate 
provision in the Penal Code namely Section 195 A that acknowledged the fact that the third party can 
be forced and coerced: Section 195 A as amended by the Criminal Law (Amendment ) Act 2005 ( Act 
2 of 2006) reads as: Threatening or inducing any person to give false evidence- WhoeYer threatens 
another with any injury to his person. reputation or property or to the person or reputation of any one in 
whom that per-son is interested. with intent to causes that person to give raise cvidcn<.:c shall be 
punished with imprisonment of either description which may extend to seven years. or with fine. or 
with both; and if innocent person is convicted and sentenced in consequence of such false e\·idence, 
with death or imprisonment for more than seven years, the person who threatens shall be punished \Vtth 

_the same punislunent and sentence in the same manner and to the same extent such innocent person is 
punished and sentenced. 
126 Exclusion of Marital rape invariably presumes the conSent of the wife. 
t::< Dr. Subhash Chandra Singh. "Consenl in Rape: A l'ictim 's Perspeclive ... 200l.Cr. L.J. at pp.40.--J.5. 
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the significance and moral quality of the act, but after having freely exercised 

choice between resistance and assent. Submission of the boqy of the victim under 

the influence of fear or terror is no consent. 128It must be admitted that instead of 

focusing on the consent of the victim law should focus on the conduct of the 

offender by eliminating consent as an element in the offence of rape. Truly it is 

essential to conceptualize rape in broader terms and include every sexual act in 

which females positive desire is absent. One better way would be to determine 

this positive desire by relative equality between the parties and absence of 

coercion instead of consent. 

C) INVESTIGATION, TRIAL AND THE VICTIM'S EVIDENCE 

a) FIR and Investigation 

i) Procedure for Investigation 

The investigation of a cognizable offence in India normally commences 

with lodging a First Information Report with the police, under section 154 of the 

Code of Criminal Procedure, 1973. 129 After receiving the FIR and noting down the 

information regarding the offence, the police are required to investigate the crime 

and send the case to magistrate when evidence is sufficient, and forward the 

accused under the custody of the magistrate empowered to take the cognizance 

of the offence. 130 If upon an investigation the officer-in-charge finds that there is 

no sufficient evidence or reasonable ground of suspicion to justify the forwarding 

of the accused to a Magistrate, he shall, if the accused is in custody release him 

on his executing a bond, with or without sureties. 131 If the officer ffnds it 

necessary, he may direct such person to appear, if and when so required, before 

a Magistrate empowered to take cognizance of the offence on a police report and 

128 In Re Amthony. 1960 Cr.L.J 927: AIR I Q60 Madrass 308. 
129 Section 15-l Reads : Infonnation in cognizable cases- I) Every infonnation relating to the 
commission of a cognizable offence, if given orally to an officer-in-charge of a police station. shall be 
reduced to WTiting by him or under his discretion, and be read over to the informant: and every such 
information, whether given in writing or reduced to writing as aforesaid, shall be signed by the person 
giving it, and the substance thereof shall be entered in a book to be kept by such officer in such fonn as 
the state government may prescribe in this behalf. 2) A copy of the information as recorded under 
subsection (1) shall be given forthwith, free of cost. to the informant. 3) Any person aggrieved by a 
refusal on the part of an officer-in-charge of a police station to record the information referred to in 
subsection (I) may send the substance of such information, in writing and by post to the 
Superintendent of Police concemed who, if satisfied that such infonnation discloses the cortunission of 
a cognizable offence, shall either invs:stigate the case himself or direct an investigation to be made by 
any officer subordinate to him. in the manner provided by this code, and such officer shall have all the 
power of an officer-in-charge of the police station in relation to that offence. 
130 See Section 170 (l)ofthe Cr.P.C. l973. 
131 See Section 169 of the Cr.P.C, 1973. 
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try the accused. 132 A survey of rape and sexual assault cases shows the many 

reasons why the majorities of the accused persons in a rape or sexual assault trial 

get acquitted or receive a relatively minor sentence. One of the major obstacles 

to justice in these cases is the poor quality of police investigation. The reasons 

behind this in9dequacy range fror:n gender bias and corruption to the general 

inefficiency of the police force. 133 

There are many instances where the court has expressed its unhappiness 

regarding the role played by the state investigative agency. Karnel Singh, 

Appellant v. State of M.P., Respondent/34 is one such example which exposed 

the callousness of the police and their defective investigation. Here the 

prosecutrix was a poor labourer who was toiling to earn her livelihood to augment 

the family income. She was working in the factory since the last few days only 

and the appellant and his companion, taking advantage of the situation, drove 

away one labourer Charan by asking him to fetch tea and after he left the 

appellant violated her person. The prosecutr:ix in her evidence has stated that 

immediately after she ran from the place of occurrence she met one Reza 

Multanabai, a co-labourer, and narrated to her the incident before going in search 

of her husband. Thus, at the earliest point of time she narrated incident to the 

aforesaid person, but unfortunately that person was not cited and examined as a 

witness, nor was Charan produced as a witness. Thus, both these witnesses who 

could have corroborated the prosecutrix were not examined. In the course of 

investigation the under-garment (Chaddi) of the accused is stated to have been 

recovered. Dr. R.D. Sharma noted semen like stains on the garment and advised 

its examination by. the Chemical Analyzer. The seizure of the "Chaddi' was, 

however, held not proved. Surprisingly, the Investigating Officer has not uttered 

a word about the seizure of this article. Finding all these, Supreme Court 

observed that: 

132 Id. 

"The Investigation Officer had not taken the care expected of him. He did not 

record the statements of the two witnesses nor did he refer to the attachment of 

the 'Chad~i' in his oral evidence. That was a very vital piece of evidence to which 

little or no attention w~s paid.- If the seizure of that article was properly proved, 

the article with semen stains would have lent strong corroboration to the evidence 

of the prosecutrix. There is no doubt that the investigation was casual and 

defective." 135 

133 Kirti Singh.·· /,~w. Violence and Women in India,·· A Study Supported by UN!FEM/UN!CEF. New 
Delhi. p.l3. 
13

'
1 AIR 1995 SC 2-ll7. 

135 Ibid. 
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After expressing its unhappiness regarding the nature of investigation, the Court 

observed that: 

"We have to consider whether the evidence on record, even on strict scrutiny, 

establishes the guilt. In cases of defective in.vestigation the Court has to be 

circumspect in evaluating the evidence but it would not be right in acquitting an 

accused person solely on account of the defect; to do so would tantamount to 

playing into the hands of the Investigating Officer if the investigation is designedly 

defective. Any Investigating Officer, in fairness to the prosecutrix as well as the 

accused, woulq have recorded the statements of the two witnesses and would have 

drawn up a proper seizure-memo in regard to the 'Chaddi'. That is the reason why 

we have said that the investigation was slipping shod and defective. "136 

After a closer scrutiny the Apex Court opined that the loopholes in the 

investigation were left to help the accused at the cost of the poor prosecutrix, a 

labourer. To acquit solely on that ground would be adding insult to injury. 

In State of Punjab v Gurmit Singh, 137 the prosecutrix a young girl 

below 16 years of age when she was going to the house of her maternal uncle the 

accused persons namely Gurmit Singh, Jagjit Sing and Ranjit Singh who were in a 

blue ambassador car, came out of the car and caught hold of her. There after she 

. was pushed inside the car. The accused persons then went with her. She was 

forcibly raped by the accused persons severally. Next morning at about 6.00 

a.m., the same car arrived at the kotha of Ranjit Singh and the three accused 

made her to sit in that car and left her near the Boys High School, Pakhowal near 

about the place from where she had been abducted. After a long period of time, 

and after conducting several raid the accused person were arrested. She stated in 

her cross-examination that the make of the car was Master. She was pertinently 

asked whether the make of the car was Ambassador or Fiat. The witness replied 

that she cannot tell the make of the car. But when she was asked as to the 

difference between 'Fiat, Ambassador or Master Car, she was unable to explain 

the difference amongst these vehicles. On this basis the Trial Court came to the 

conclusion tnat 'the allegations that she was abducted in a Fiat Car by all the 

three accused a'nd the driver, is an imaginary story which has been given either 

by the thanedar or by the father of the prosecutrix.' When the case came before 

the Supreme Court which observed that: 

"If the three known accused are in the clutches of the police, it is not difficult for 

the Investigating Officer to come to know about the car, the name of its driver 

etc.. but strange enough, Sub Inspector Raghbir Chand has shown pitiable 

negligence when he could not find out the car driver in spite of the fact that he 

136 Ibid at 247-L 
137 AIR 1996 SC 1339 
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directed the investigation on these fines. He had to admit that he made search for 

taking the car into possession allegedly used in the occurrence. He could not find 

out the name of the driver nor could he find out which car was used. In these 

circumstances, it rooks to be improbable that any car was arso useef in the af/eged 

abduction." 138 

In this case the Supreme Court categorically said that investigating agency 

not conducting investigation properly or was negligent. 13<rrhis cannot be a ground 

to ~iscredit testimony of prosecutrix. 

ii) Filing and Recording of FIR-Root Problem 

The problem in many instances arises at the stage of lodging FIR. Lodging 

of FIR .is important for the initiation of investigation. But it is not sine qua non for 

the starting of an investigation in our country and it should not be a rule of 

.initiating an inquiry in a country where there are independent bodies to look after 

the welfare of the state which encompasses the welfare of the people. What 

happens in our country is that depending upon either the socio/economic/ 

political status of a person, which has the potency of doing harm not only to the 

victim but also has the strength of influencing the action of the person conducting 

inquiry; our legal system actually collapses at the grass root level. This is the 

reason why various women's organisations in many cases reported that the police 

have refused to even lodge the First Information Report. Sometimes after lodging 

the FIR, the police refuse to give a copy of the report of the complainant, even 

though they are bound to do so under the law. Really what happens is a question 

of fact. In most of the cases the FIR is lodged in a very haphazard and incomplete 

. manner. Sometimes police record some information leaving some valuable 

information given to it. Instead of accurately lodging the FIR, explaining it to the 

woman victim her rights under the law, and taking her for a prompt medical 

examination, the police make a delay and infact act as a major obstacle to 

justice. 140 The defects in the present system are: firstly, complaints are handled 

roughly and secondly they are not given such attention as is warranted. The 

victims, more often than no, are humiliated by the police. t1 41 

iii) Delay in Filing FIR 

13~ Ibid at p. 1398. 
139 Ibid at p. 1393. 
140 

This was pointed out by seven women's organization in Delhi: See Altemati,·c Report for Beijing 
by All India Women's Conference, NFJW, Mahila Dakshita Samiti. Joint Women's Pro!).ramme. 
YWCA and AIDWA. Delhi. I<J<n. 
1
'
11 ll1is has been observed by the Highest Court of India in Bodhisattwa Gautam ,. Subhra 

C::hakraborty. AIR 1996 SC 922, at p.928-929. 
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Mere delay in filing FIR is not and should not be made a ground to doubt 

the case of the prosecutrix or her version of evidence. There may be delay in 

filing FIR due to various reasons. In sexual offences delay in the lodging of the 

FIR can .be due to variety of reasons particularly the reluctance of the prosecutrix 

or her family members to go to the police and complain about the incident which 

concerns the reputation of the prosecutrix and the honour of her family. It is only 

after giving it a cool thought that a complaint of sexual offence is generally 

lodged. Even if there is some delay in lodging FIR in respect of offence of rape, if 

it is properly explained and the explanation is natural in the facts and 

circumstances of the case, such delay would not matter. 142 But there are 

instances where delay in lodging FIR was considered and viewed in a different 

manner only to the detriment, of the victim. For example in Anant Sandhu 

Kundu v State of West Bengal, 143 delay of six days in telling the incident to the 

mother and even after the alleged incident, the girl attended a dancing 

petiormance, held unsafe to convict the accused .144 In Ram Dittu v State of 

H.P, 145 a delay of four days in reporting the matter not accounted for and 

therefore, the accused was acquitted. However there are a series of decisions 

which proves otherwise. In State of .Punjab v Gurmit Singh, 146 the trial court 

found that the testimony of the prosecutrix did not inspire confidence for the 

reason that there had been delay in lodging the FIR and as such Lhe chance~. of 

false implication of the accused could not be ruled out. In State of Uttar 

Pradesh v Babul Nath, 147 the High Court fell in a serious error in taking view 

that the explanation for the delay in lodging the report was fabricated and that 

the girl was not subjected to sexual intercourse. This compelled the Supreme 

Court to opine that 'the High Court appeared to be far away from being sensitive 

while appreciating the material on record.' 

In several cases the Supreme Court made it clear that in sexual offences 

delay in the lodging of the FIR can be due to variety of reasons particularly the 

reluctance of the prosecutrix or her family members to go to the police and 

complain about the incident which concerns the reputation of the prosecutrix and 

the honour of her family. It is only after giving it a cool thought that a complaint 

of sexual offence is generally lodged. Even if there is some delay in lodging FIR in 

respect of offence of rape, if it is properly explained and the explanation is natural 

14 ~ AIR 1996 SC 13:>9. 
1
·'' I 'J%, Criminal Law journal 34-I'J (Cal). 

1
'
1
'
1 Sec also (1995) AIR SCW :1012. 

145 1989, Criminal Law JournaL 2557. (HP). 
1
.
16 State of Punjab Y Gurmit Singh. AIR 1996 SCat p.\399. 

1 ·~' (1994) sec (en 1585. 
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in the faqs and circumstances of the ease, such delay would not matter. 148 On 

various occasion the trial courts jn India have taken wrong inference in case of 

delay in lt>dulrig FIR In case of rape. It Is' therefore the Supreme Court of India 

time and time again held ·that sut:t) delay in sexual offenc;es does not matter and 

should not be tonsldored as fatal t() the case. Thus in Karnel Singn, App~llant 
· v. State ()f tJj.P, 149 the Apex Court observed thatz 

"Merely becaust~ the compliiitlt was lodged less than promptly does not raise the 

inference that the complaint was false. The reluctance to go to the police is 
. ~ 

because of society's attitude ~awards such women; it casts doubt and shame upon 

her rather than comfort ~ncl sympathize with her. Therefore, delay in lodging 

cofrlp{alf)ts In sUch cases d~ not n~essarl/y indicate that her version is false • .or1so 

SQlte of Hhnachal Pra~le~h v · Sree Kant Shekari, 151 is a classical 

example as to exter)t up to whlc)1 a delay in lodging FIR can be justified and 

should not be considered fatal to the ~se. In this caSe the victim was a girl about 

14 years, ravished by her teacher in the month of May, and she did not disclose 

about the incident tcJ anyone. due to tt"reat by- the-aecused. Few days after the 

incident, the ~ccused; again cQmm!tted sexual intercourse with her. When the · 

victim f~lt stdmath ~che her mother took. her to a hospital in the month of 

September. The doctor discovered the fact of pregnancy after investigation. On 

enquiry by t:he mothl!r the victim disclosed that her conception was due to sexual . ' 

intercourse l>Y the accused. FIR w,C3S lbdged in the month of November. The victim 

was totally unaware of the catastrophe which had befallen her. The High Court 

was of the opir)ion that there wa~ unexplained delay in lodging FIR. But the 

· Supr~me Collrt after h9lding thf;lt such view was not sustainable observed that 

·. when accusation of rape_ Involved, s~-id delay per se is not a mitigating 

circumstance. Such ~ delay; if satisfactorily explained would not be fatal to the 

c~se. If not so explained and thei'e Is possibility of embellishment or exaggeration 

In prosecl.ltion version due td s.uch delay then it is a relevant factor. In the 

present case a delay of 6 months is satisfactorily explained. On the same line a 

delay of 26 hours was held fully expl~ined and justified by the court in State of 

·R.ajasthan v Om Pr-.,.kash.152 

--- -------·---·---··---- .. ---------
148 State of Punjab v Gunilit Singh, AIR i9~6 SC 1339 

·
149 AIR1995 SC 2472. 
150 Id at 2475. 
151 (2004) s sec 153. 
152 c2oo2) s sec 745. 
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There may be delay if the victim is a married woman. Sri Narayan Saha 

v State of Tripura, 153 involved such a situation where there was a rape of a 

married woman. The Supreme Cour;t observed that: 

"In India if the prosecutrix happened to be a married person, she will not do 

anything without informing her husband. Merely because the complaint was lodged 

less than promptly, does not raise the question that the complaint was false. The 

reluctance to go to the police is because of society's attitude towards such women. 

It casts doubt and shame upon her rather than comfort and sympathize with her. 

Therefore, delay in lodging complaints in such cases does not necessarily indicate 

that her version is false. "154 

b) Examination of the Victim 

In cases of rape or attempted rape medical examination of the victim and 

the accused soon after the incident often yields a wealth of corroborative 

evidence. Such an opportunity should not, therefore, be lost on any account. 

Examination shalt include the examination of blood, blood stains, semen, swabs in 

case of sexual offences, sputum and sweat, hair samples and finger nail clippings 

by the use of modern and scientific techniques including DNA profiling and such 

other tests which the registered medical practitioner thinks necessary in a 

particular case. 155 The examination shall be conducted by a registered medical 

practitioner. Registered practitioner a medical practitioner who possesses any 

medi~al qualification as defined in clause (h) of section 2 of the Indian Medical 

Council Act, 1956 (102 of 1956) and whose name has been entered in a State 

Medical Register. 156 

Regarding examination of the victim the code of Criminal Procedure 

contains elaborate .provisions. First of all where, during the stage when an offence 

of rape or attempt to commit rape is under investigation, it is proposed to get the 

person of the women with whom rape is alleged to have been committed or 

attempted, examined by a medical expert, such examination sha!! be conducted 

by a registered medical practitioner, with the consent of the women or of some 

person competent to give such consent on her behalf and the women shall be 

forwarded to the registered medical practitioner without delay .157 It is the duty of 

the registered medical practitioner to whom such women is forwarded to examine 

153 c2oo4l 7 sec ns. 
1 5

•
1 Ibid at Pard 8. 

m Explanation (a) appended to Section 53 of the CrPC, 1973 as amended by the Code of Criminal 
Procedure (Amendment) Act, 2005. Act No. 25 of 2005. 
156 Explanation (b) appended to Section 53 of the CrPC, 1973 as amended by the Code of Criminal 
Procedure (Amendment) Act. 2005: (Act No. 25 of 2005). 
157 Section 164 A (I) inserted by the Code of Criminal Procedure (Amendment) Act. 2005. (Act No. 
25 of2005). 

134 



the women without delay, and prepare a report specifically recording the result of 

his examination. 158 He must also give the following details: 

i. The name and address of the women and of the person by whom 

such women was brought, 

ii. The age of the women, 

iii. The description of material taken from the person of the woman for 

DNA profiling 

iv. Marks of injuries, if any on the person of the women, 

v. General mental condition of the women, and 

vi. Other material, particulars, in reasonable details. 

The report of the registered medical practitioner shall state precisely the 

reasons for each conclusion arrived at. 159 It shall also specifically record that the 

consent of the women or some person competent to give such consent on her 

behalf to such examination had been obtained. 160 The report should also note the 

exact time of the commencement and completion of the examination. 161 The 

registered medical practitioner is also under a duty to forward the report to the 

investigating officer without any delay, who shall forward it to the magistrate 

.referred to in section 173 as part of the documents referred to in clause (a) of 

sub-section (5) of that section. 162 However no examination shall be conducted 

without the consent of the. victim or of any person competent to give such 

consent on her behalf. 163 

There are instances where medical practitioners have refused to examine 

the victim unless the case is referred to them by the police. In state of 

Karnataka v Manjanna, 164 the Supreme Court there fore observed that: 

"We wish to put on record our disapproval of the refusal of some government 

hospital doctors, particularly in rural areas where ho'spitals are few and far 

between, to conduct any medical examination of a rape victim unless the case of 

rape is referred to them by the police. Such a refusal to conduct. the medical 

examination necessarily results in a delay in the ultimate examination of the 

victim, by which time the evidence of the rape may have been washed away by the 

158 Section 164 A (2) inserted by the Code of Criminal Procedure (Amendment) Act. 2005. ( Act No. 
25 of2005). 
1

"
9 Section 164 A (3) inserted by the Code of Criminal Procedure (Amendment) Act. 2005. ( Act No. 

25 of 2005). 
1

6(' Section 164 A (4) inserted by the Code of Criminal Procedure (Amendment) Act. 2005. ( Act No. 
25 of2005). 
161 Section 164 A (5) inserted by the Code of Criminal Procedure (Amendment) Act. 2005. ( Act No. 
25 of 2005). 
16c Section 164 A (6) inserted by the Code of Criminal Procedure (Amcndmen!) Act. 2005. ( Act No. 
25 of 2005). 
103 Section 164 A (7) inserted by the Code of Criminal Procedure (Amendment) Act. 2005. ( Act No. 
25 of2005). 
'r~~ c2ooo) 6 sec 1ss. 
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con:plainant herself or be otherwise lost. It is expected that the appellant state will 

ensure that such a situation does not recur in future. "165 

c) Examination of the Accused 

Though the prosecutrix can be examined only with her consent, the 

accused can be subjected to such an examination by virtue of section 53 of the 

Criminal Procedure Code, 1973.It has also to be remembered that the accused 

too can demand such an examination under section 54 of the Cr.P.C, especially 

when he feels that such an examination will disprove the charge brought against 

him. 

When a person is arrested on a charge of committing an offence of rape or 

an attempt to commit rape and there are r~asonable grounds for believing that 

an examination of his person will afford evidence as to the commission of such 

offence, it shall be lawful for a registered medical practitioner employed in a 

hospital run by the Government or by a local authority and in the absence of such 

a practitioner within the radius of sixteen kilometres from the place where the 

offence has been committed, by any other registered medical'practitioner, acting 

at the request of a police officer not below the rank of a sub-inspector, and for 

qny person acting in good faith in his aid and under his direction, to make such 

an examination of the arrested person and to use such force as is reasonably 

necessary for that purpose. 166 It is the duty of the registered medical practitioner 

to examine such person without making any delay, and prepare a report of his 

examination. 167 His report should contain the following particulars; 

(i) the name and address of the accused and of the person by whom he was 

brought, 

(ii) the age of the accused, 

(iii) marks of injury, if any, on the person of the accused, 

(iv) the description of material taken from the person of the accused for DNA 

profiling, and 

(v) other material particulars in reasonable detail. 

The report of the medical practitioner should state precisely the reasons 

for each conclusion arrived at. 168 The exact time of commencement and 

165 Ibid. 
166 Section 53 A (1) inserted by the the Code of Criminal Procedure (Amendment) Act 2005. Act No. 
25 of 2005. 
I r,~ Section 53 A (2) inserted by the the Code of Criminal Procedure (Amendment) Act. 2005. Act No. 
25 of2005. 
168 Section 53 A (3) inserted by the the Code of Criminal Procedure (Amendment) Act. 2005. Act No. 
25 of2005. 
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completion of the examination shall also be noted in the report.wJ The registered 

medical practitioner shall, without delay, forward the report to the investigating 

officer, who shall forward it to the Magistrate referred to in section 173 as part of 

the documents referred to in clause (a) of sub-section (5) of that sectionY0 

d) Medical Evidence and Forensic Test 

i) Importance of Medical Evidence 

It is always desirable to have the accused medically examined as soon as 

possible. The same is required for the victim. In other words once an incident of 

rape is reported it is utmost necessary to medically examine both the parties' i.e., 

the complainant and the accused. The mediCal examination then can give 

authentic and vital clue. 171 It is also necessary on the part of the investigative 

agency to collect all relevant material including the dresses used by both the 

victim and the accused. It is only when the investigative agency act promptly and 

get hold of the accused and sends both the parties without any delay for 

examination, medical examination can yield good and true result from the point 

of view of investigation and ascertainment of the fas;t of rape. The examination of 

blood, blood stains, semen, swabs, sputum and sweat, hair samples and finger 

nail clippings by the use of modern and scientific techniques including DNA 

profiling and such other tests which the registered medical practitioner thinks 

necessary in a particular case, may give very important clue regarding the 

commission of a sexual offence like rape or attempt to rape. What is unfortunate 

is that the courts in genera! fail to appreciate medical evidence in case of rape 

and acquit the accused on the basis of their appreciation of the evidence. The 

courts fail to recognize the fact that under Indian condition where complaints are 

handled roughly and are not given such attention as is warranted; where the 

police and investigative agency acts like a callous man; where they often fail to 

act promptly to arrest the accused and collect relevant material including the 

clothes used by the accused; where they fail to collect the sample properly and 

send it without any delay for examination, medical evidence can not bear the 

truth. In all such cases the benefit of doubt goes to the accused. A series of cases 

would- lend support to this fact. 

169 Section 53 A (4) inserted by the Code of Criminal Procedure (Amendment) Act. 2005. Act No. 25 
of 2005. 
17

" Section 53 A()) inserted by the Code of Criminal Procedure (Amendment) Act. 2005: (Act No. 25 
of 2005). 
171 Subject to the limitation that samples were collected or the subjects were examined at a relevant 
point of time and properly and without any temperament. 
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In State of Punjab v. Gurmit Singh and others, 172 during her cross

examination, the_ lady doctor admitted that "she had not inserted her finger inside 

the vagina of the prosecutrix during the medico-legal examination but that she 

had put a vaginal speculum for taking 'the swabs from the posterior vaginal 

fornix's for preparing the slides. She disclosed that the size of the speculum was 

about two fingers and agreed with the suggestion made to her during her cross

examination that "if the hymen of a girl admits two fingers easily, the possibility 

that such a girl was habitual to sexual inter-course cannot be ruled out." The trial 

Court totally ignored the report of the Chemical Examiner Ex. PM according to 

which semen had been found on the slides which had been prepared by the lady 

doctor from the vaginal secretions from the posterior of the vaginal fornix's of the 

prosecutrix and came to the conclusion that "if the hymen of a girl admits two 

fingers easily, the possibility that such a girl was habitual to sexual inter-course 

cannot be ruled out." Therefore the victim was a girl of loose character. 

In State of H.P. v Mango Ram, 173 the doctor found no marks of violence 

over the breast, nipple, cheeks and lips and on the external genitals, perineum, 

abdomen, chest, back, limbs, neck and face. The doctor also found no marks of 

injury over vulva, hymen was found intact with a small laceration at 6 o' clock 

position. Clotted blood was seen at vaginal orifice, which admitted tip of the 

finger with great difficulty. The Doctor observed "it was difficult to say whether 

intercourse has taken place or not. Vaginal swab slide was prepared and got 

examined microscopically ....... under which no dead or alive sperms were seen." 

The session court therefore acquitted the accused. The High Court did not 

interfere with the finding of the Sessions Court. So both the court failed to 

appreciate that the medical certificate indicated that there was laceration of the 

hymen at 6 0' clock position and clotting of blood was seen at the vaginal orifice. 

In State of Maharashtra v Chandraprakas Kewalchand Jain,174 the 

evidence of the doctor who examined the respondent revealed that he had 

noticed i) absence of smegma around the glans penis and ii) the frenum tortuous 

and ~dematous, Hldicative of the respondent having had sexual intercourse within 

the preceding 24 hours, although the witness could not hazard opinion. The trial 

court therefore acquitted the accused. The court failed lo reali7e the fact that the 

doctor had the vaginal smear and the slides almost 24 hours. The Supreme Court 

while pointing to this fact observed 

"In t11e circumstances t11e absence of semen or spermatozoa in the vaginal smear 

and slides, cannot cast doubts on the creditworthiness of the prosecutrix.It 

17 ~ AIR 1996 SC 1393. 
173 (2000) 7 sec 224. 
17

'
1 c 1990) 1 sec 550. 
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spermatozoa can be found if the woman is examined within 12 hours after 

intercourse, thereafter they may be found between 48 and 72 hours but in dead 

form. The prosecutrix may have washed herself by then. Therefore absence of 

spermatozoa cannot discredit her evidence."175 

ii) Forensic Test 

It is true that our criminal justice system works on the principle that it is 

better to let hundr_eds guilty escape than to punish an innocent. Benefit of doubt 

is always given to an accused and to a victim. The circumstantial evidence must 

form a chain pointing towards the guilt of the accused and the same should be so 

complete that there is no escape from conclusion that within all human probability 

the crime was committed by him and none else. If any link in the chain is 

missing, the guilt of the accused cannot be established. 11
(' If we are to still follow 

this policy in the Indian society only scientific techniques and tools can help us. 

Before science put it under the microscope, sex was a simple, 

uncomplicated thing. One may ask a pertinent question if kissing is nothing more 

than a way of sniffing out compatible genes, what is point of sex- and will it ever 

be the same again? 177 Truly kissing or sexual intercourse or any physical advance 

is not prohibited but when they are used as a weapon of forced or unwanted or 

u·nwilling sex or sexual satisfaction gained through illegal means, they become 

sexual offence and deserved to be punished. In ·sexual offences like rape and 

other sexual assaults, forensic science can help the investigative agencies to a 

great extent in getting the clue about the offender and in proving his guilt beyond 

reasonable doubt. DNA testing if properly conducted may conclusively bring out 

many hidden fact and dark side of the offender and clearly establish his guilt. 

DNA or deoxyribonucleic acid is contained in all the body cells. It carries the 

genetic code that is believed to control the human beings physical traits, such as 

race, sex, hair and eye colour. Scientists believe that not two people other than 

identical twins have identical DNA. The criminal justice system could be a major 

beneficiary of the DNA printings, sperm, blood, skin, and bone marrow cells are 

particularly rich in DNA making it a useful tool in murder and rape cases. Apart 

from this, DNA mapping could be helpful to study criminal behaviour. As DNA 

testing becomes more sophisticated; it could be used to solve wider range of 

crime. In Britain police use of DNA is most advanced. Authorities there use saliva 

recovered from hoods, masks and cigarette butts to solve crime. 178 It would not 

be wrong to predict that a country which has in its possession the whole DNA 

liS Ibid. 
176 Pratap Kumar . .. Probing Rape Genetical~v.': (200 I) Criminal Law Journal p. 8. 
1
'' The Telegraph. Thrusday 15'h June 2006 at p.2. 

m Supra note I 7(J at p. lJ. 
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profile of its population, can be a better place of inhabitants with peace. But till 

then the criminal justice system in a country has to 'find out some solution in 

matters of proving offences, irrespective of the. fact whether it requires medical 

evidence or not to fully establish the guilt of the offender. 

iii) Applicability of Medical Eviden~e and Forensic Evidence 

It has been earlier observed and maintained that medical evidence is 

important and can establ"lsh the guilt of the offender. But in a country like us 

where not only women issues but any issue involving legal liabilities is though 

not seen lightly at least on paper yet in practice have different history and 

tendency to affect the testimony of the victim irrespective of the fact whether 

he/she is a victim of a civil wrong or criminal wrong. Feminist often argue that; is 

offences against women receives less attention from the administrative and 

investigative agency of the state. 

But the facts still haunts everyone's mind whether the whole system is 

operative to upheld truth and deliver justice for every wrong suffered by the 

innocent or protect the corrupt and powerful people? With this one must add the 

wilful limitation of the investigative agency arising not only due to the ignorance 

of law, but tendency to corruption, short time benefit, political or other influence, 

and all together the impersonal nature of the bureaucracy which most of tl:le 

times acts as if every thihg comes within the duty of the Government but not his 

or her. In other words the perceptiofl is that 'every bodies work is no bodies work' 

i.e. 'government's works' and not one's own work. Applicability of forensic or 

medical evidence ·m sexual offence is not without limitation. These limitations 

range from the handling of the complainant to the final examination and making 

of report. The problems may be summarized as follows~ 

a) Complainants in sexual offences are handled carelessly. 

b) In most of the cases police acts as a late starter. 

c) Delay in arresting the accused. 

d) Delay in sending the accused as well as the victim for medical examination. 

e) Failure or delay in collecting material like clothes used by the victim and 

accused. 

f) Ignorance of the victim who may report the inc'1dent after ,the expiry of certain 

time beyond which it becomes. impossi.ble to medically find out the presence of 

semen or other element. 

g) Ignorance of the victim especially when she washes herself before being 

medically examined. 

h) Wrong handling of the sample, or its improper collection. 

i) Incomplete report of the medical examiner or forensic expert. 
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All this may lead to a wrong conclusion. The conclusions in such cases 

either negate the incidence of sexual intercourse or may leave it open to both 

interpretation. If the findings leave it open to both interpretations the benefit of 

doubt is raised and the accused is acquitted. This is what happen'ed at the lower 

judicial level in State of Punjab v. Gurmit Singh179 and in State of H.P. v 

Mango Ram/ 80 and in Maharashtra v Chandraprakas Kewalchand Jain. 181 

This resulted in the acquittal of the accused in the first cast at the hand of the 

trial court, in the second case at the hand of the firstly at the hand of the session 

Court and secondly the High Court, and in the third case at the hand of the trial 

Court. Thus- it becomes clear that medical or forensic evidence is desirable and _ 

should be made admissible but absence of it should not imply that there has been 

no sexual offence. The judiciary may rely on medical or forensic evidence after 

considering the whole process starting from the reporting of the incident to that 

of the making of a definite conclusive report. Other wise blind reliance on medical 

or forensic evidence would surely jeopardize interest of the victim, consequently 

by taking the benefit of doubt the accused would get the acquittal. 

iv) The Way Out- Recognition of Rape as a Psychological Assault 

It has been earlier pointed out that the offence what is known as 'rape' 

finds a place in Chapter XVI of the Indian Penal Code, 1860 which deals with 

'offences affecting the human body.' The researcher has a strong objection with 

this kind of placement of the offence of rape under the said category for many 

reasons. One of the reasons in the opinion of the researcher is that rape is not an 

offence which only affects human body as perceived by Macaulay. Secondly any 

sexual offence/activity would not leave marks on the body of the victim in the 

present day world, where the accused is more informed than the victim and 

where the element of consent can be neutralized by so many things. 182 In these 

circumstances to consider rape only as a violation affecting human body would be 

a fallacy in the present day context. 

We must accept the fact that rape violates not only the physical person 

but also the mind. of the victim and really affects the mind of the victim to such. 

an extent that it can be said that rape is a psychological assault. It must be 

admitted that in a country like India there are various inherent limitation of 

medical or forensic evidence. It is also an admitted fact that in our country rape is 

considered as a sexual offence and viewed as a physical violence. It has been 

17 ~ AIR IYCJ(>SC 13<J3_ 
180 (')()()()\ 7 <;;.II YH , ............. -..;, . ._...._._ ........ '· 
181 (1990) i sec 550. 
182 Which the law does not recognize: For example se:x11al access gained through promise to marry or 
look after throughout life_ 
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seen in the preceding paragraph and elsewhere in the present study that a great 

number of acquittals of the accused in sexual offence of rape were only due to 

wrong appreciation of medical evidence. This is bound to happen for various 

reasons. One such reason is that the courts in India generally take the position 

that if there were no proof of physical assault this implies that there was no rape. 

This presumption that if no physical injury is evident on the victim, no sexual 

intercourse has taken place or rape has not been committed ignores the fact that 

rape is not only an offence involving physical violence, but also psychological 

violence. 183 The victim of rape besides being physically ravished is psychologically 

wounded. This was recognized in Rafiq v State of U.P/84 where Justice Krishna 

Iyer had observed that: 

"When no woman of honour will accuse another of rape since she sacrifices 

thereby what is dearest to her, we cannot cling to a fossil formula and insist on 

corroborative evidence, even if taken as a whole, the case spoken by the victim 

strikes a judicial mind as probable ......... When a woman is ravished what is inflicted 

is not merely physical injury, but 'the deep sense of some deathless 

shame ' ....... Judicial response to human rights cannot be blunted by legal 

bigotry. ul85 

In most of the cases the lower court fails to recognize the above fact. In 

the light of the 'precedent medical evidence in cases of rape has grown in 

importance, so much so that sometimes the accused tries to use it to his 

advantage. The question thus arises whether giving disproportionate importance 

to medical evidence amounts to bringing back the rule of corroboration? Though 

the right trend has been set up by the Apex court in Madan Gopal Kakad v 

Naval Dubey/86 where it had observed that: 

"To constitute the offence of rape it is not necessary that there should be complete 

penetration of penis with emission of semen and rapture of hymen. Partial 

penetration of the penis within the labia majora of the vulva or pudenda with or 

without emission of semen or even an attempt at penetration is quite sufficient for 

the purpose of law ..... ln such a case the medical officer should mention the 

negative facts in his report, but should not give his opinion that no rape had been 

committed. Rape is a crime and not a medical condition. Rape is a legal term and 

not a diagnosis to be made by the medical officer treating the victim. The only 

statement that can be made by the medical officer is that there is evidence of 

1 ~' Mccnu, "/~ape- .·l Psycholo9,ica/ Assaull! ... (2000) 2 SCC Joumat46. 
1 H~ (1980) 4 sec 262. 
185 Ibid. pams 6 & 7 at p.265. 
1xr, < J992) 3 sec 204. 
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recent sexual activity. Whether the rape has occurred or not is a legal conclusion, 

not a medical one. "187 

Thus what follows from this judgment is that although medical evidence is 

relevant to establish the factum of occurrence of sexual intercourse, it is to 

remain restricted only to the factual aspect of the offence. The legal aspect 

whether rape was committed has to be established in the light of testimonial 

evidence, including the statement of the victim. 188 Medical officers often in their 

report give their comment that "no rape appears to have been committed." Their 

findings may be true due the inherent limitation of medical or forensic 

examination i.e whether it was conducted in its ideal condition, from the 

collection of sample to the recording of report and also whether examination was 

conducted at a proper time in a proper manner. Their report does not indicate all 

such things. Therefore the Apex Court in Ranjit Hazarika v State of Assam, 189 

categorically observed: 

"Neither the non rapture of the hymen not the absence of injuries on her private 

part, therefore, belies the testimony of the prosecutrix ........ The opinion of the 

doctor that no rape appears to have been committed was based only on the 

absence of rapture of the hymen and injuries on the private parts of the 

prosecutrix. This opinion cannot throw out an otherwise cogent and trustworthy 

evidence of the prosecutrix. Besides, the opinion of the doctor appears to be based 

on 'no reasons'. " 190 

These decisions show that when the victim says she has been raped, she 

will be believed. Whatever the technicalities of medical science indicate, the fact 

remains that the victim in her own perception and more so in the perception of 

society has been raped. They also recognize the fact that rape is psychological 

assault that may not always inflict any physical injury; the victim may not always 

bear the evidence of physical injury to be examined medically. 

e) Corroboration of the Prosecutrix Testimony 

i) The Rule of Corroboration 

The Court may presume the existence of any fact which it thinks likely to 

have happened, regard being had to the common course of natural events, 

human conduct and public and private business, in their relation to the facts of 

the particular case. 191 The Court may presume that an accomplice is unworthy of 

·credit, unless he is corroborated in material particulars. 192 This particular 

187 Ibid, pard 37 at p.222. 
188 Mccnu, "Rape- A Psychologica/Assault?." (2000) 2 SCC Joumal46. 
189 (1998) 8 sec 635. 
190 Ibid at p.636-637. para 4. 
191 Section 114 of the Indian Evidence Act, 1872 .. 
192 Illustration (b) of Section 114 of the Indian Evidence Act. 1872. 
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provision which speaks for corroboration has helped many accused in getting out 

of the jaws of taws relating to rape as our judges had in the past refused to 

convict the accused unless the prosecutrix testimony had received corroboration 

from other sources. 193 In Rameshwar v State of Rajasthan, 194the court even 

went on to assert that rule of corroboration is now a rule of law. The Court then 

laid down the following rule of corroboration: 

"Firstly, it is not necessary that there should be independent confirmation of every 

material circumstance in the sense that the independent evidence in the case, 

apart from the testimony of the complainant or the accomplice, should in itself be 

sufficient to sustain conviction. Secondly, the independent evidence must not only 

make it safe to believe that the crime was committed but must in some way 

reasonably connect or tend to connect the accused with it by confirming in some 

material particular the testimony of the accomplice. All that is necessary is that 

there should be independent evidence which will make it reasonably safe to believe 

the witness's story that the accused was the one, or among those, who committed 

the offence. Thirdly the corroboration must come from independent sources and 

thus ordinarily the testimony of one accomplice would not be sufficient to 

corroborate that of another. " 195 

In various cases the court looks for corroboration of the victim's evidence 

and the accused takes this as an opportunity to get him acquitted. 

In State of Maharashtra v. Chandraprakash Kewalchand Jain, 196 a 

police officer raped the victim several times and booked her husband on false 

charges. The trial court convicted the accused but the accused appealed to the 

High Court. The High Court then took the view that except in the 'rarest of the 

rare cases' where the testimony of the prosecutrix is found to be so trustworthy, 

truthful and reliable that no corroboration is necessary, the Court should 

ordinarily look for corroboration. According to it, as Exhibit 50 did not unfold two 

successive acts of rape, this was not a case where it would be safe to base a 

conviction on the sole testimony of the prosecutrix, more so because both the girl 

and the boy had reason to entertain a grudge against the respondent who had 

booked the latter. Lastly the High Court pointed out that the version of the 

prosecutrix is full of contradictions and is not corroborated by medical evidence, 

in that, the medical evidence regarding the examination of the prosecutrix is 

negative and does not show marks of violence. 197 .The High Court, therefore, 

concluded that the prosecution had miserably failed to prove the guilt of the 

193 Guruchamn Singh .v. State ofHaryana, AIRI<J72, SC2GGI. 
194 AIR 1952 SC 54. 
195 Ibid. 
196 AIR 1990 SC 658. 
1

'J
7 See Paras, 24 & 31 of the judgment. 
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accused and accordingly acquitted him. On an appeal by the State however; the 

judgment was reversed by the Supreme .Court. 

The Supreme Court in a number of cases has held that a woman who has 

been raped is not an accomplice. If she was raped sh,e is the victim of an outrage. 

It would be wrong to induct in this country the so-called rule of English law that a 

prosecutrix in a sexual offence is unworthy of credence unless corroborated from 

unprecedented courses. This rule of English law is not suitable under the Indian 

condition. Thus the Supreme Court has held that one should not reject the 

testimony of a rape victim unless there are very strong circumstances mitigating 

its veracity. Corroboration as condition for judicial reliance on the testimony of a 

prosecutrix is not a matter of law but a guidance of prudence under given 

circumstances. 198 

Similarly, in Bhoginbhai v State of Gujrat/99 Justice Thaker observed 

with some anguish; 

"In the Indian setting refusal to act on the testimony of the victim of sexual assault 

. in the absence of corroboration as a rule is adding insult to injury ......... A girl or a 

women in the tradition bound non-permissive society of India would be extremely 

reluctant to admit that any incident which is likely to reflect on her chastity had 

ever occurred. She would be conscious of the danger of being ostracized by the 

society ............ And when in the face of these factors the crime is brought to light, 

there is built-in assurance that the charge is genuine rather than fabricated 

........ Just as a witness who has sustained an injury (which is not shown or believed 

to be self-inflicted) is the best witness in the sense that he is least likely to 

exculpate the real offender, the evidence of a victim of sex offence is entitled to 

great weight absence of corroboration notwithstanding"200 

The curt further observed that: 

"Rarely will a girl or woman in India make false allegations of sexual assault ......... 

The statement is generally true in the context of the urban as also rural society. It 

is also by and large true in the context of the sophisticated, not so sophisticated, 

and unsophisticated society. Only very rarefy can one conceivably come across an 

exception or two and that too possibly from amongst the urban elites. Because: 

{1) A girl or a woman in the tradition bound non-permissive Society of India would 
-

be extremely reluctant even to admit that any incident which is likely to reflect on 

her chastity had ever occurred. (2) She would be conscious of the danger of being 

ostracized by the Society or being looked down by the society including by her own 

family members, relatives, friends and neighbours. (3) She would have to brave 

the whole world. (4) She would face the risk of losing the love and respect of her 

own husband and near relatives, and of her matrimonial home and happiness 

1 ~~ Rafique v State of U .P .( SCR) l l 98\. pp.~O l-l04. 
199 AJR 1983 SC 753. 
~<:>0 Ibid. Para 9. 
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being shattered. (5) If she is unmarried, she would apprehend that it would be 

difficult to secure an alliance with a suitable match from a respectable or an 

acceptable family. (6) It would almost inevitably and almost invariably result in 

mental torture and suffering to herself. (7) The fear of being taunted by others will 

always haunt her. (8) She would feel extremely embarrassed in relating the 

incident to others being overpowered by a feeling of shame on account of the 

upbringing in a tradition bound society where by and large sex is taboo. (9) The 

natural inclination would be to avoid giving publicity to the incident test the family 

name and family honour is brought into controversy. (10} The parents of an 

unmarried girl as also the husband and members of the husband's family of a 

married woman would also more often than not want to avoid publicity on account 

of the fear of social stigma on the family name and family honour. ( 11) The fear of 

the victim herself being considered to be promiscuous or in some way responsible 

for the incident regardless of her innocence. ( 12) The reluctance to face 

interrogation by the investigating agency, to face the Court, to face the cross

examination by counsel for the culprit, and the risk of being disbelieved, act as 

deterrent. "201 

It is heartening that the Apex Court in State of Karnataka v 

Mahabaleshwar Gourya Naik/02 very rightly went on to the extent of laying 

down that even if the victim of rape is not available to give evidence on account 

of her having committed suicide, the prosecution case cannot be thrown away 

over board. In such a case, the non-availability of the victim will not be fatal and 

the Court can record a conviction on the basis of the available evidence brought 

on record by prosecution. 

The rule is therefore, well settled that corroboration as condition for 

judicial reliance on the testimony of a prosecutrix is not a matter of law but a 

guidance of prudence under given circumstances. But corroboration can be 

dispensed with by the judge if in the particular circumstances of the case before 

him he himself is satisfied that it would be prudent to do so keeping in mind the 

attitude of the tradition bound non-permissive Indian society under which women 

of this country is still subjected to many exploitation from every corner. Very 

recently the Apex· Court made it clear that corroboration is not a sine qua non for 

conviction in rape cases. 203 In State of Himachal Pradesh v. Raghubir 

Singh/04 the Court made it clear that there is no legal compulsion to look for 

corroboration of the evidence of the prosecutrix before recording an order of 

conviction. Evidence has to be weighed and not counted. Conviction can be 

:en Ibid. Pard 10. 
202 St:llc of Kam.at:1k:i ,. 1\-l:lhab:ilcshwar Gour.·a Naik. AIR 1992 SC 20-D. 
203 Bhupindcr Sharma v State of H.P .. (2003) 8 SCC 551. 
204 (1993) 2SCC 622. 
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recorded on the sole testimony of the prosecutrix, if her evidence inspires 

confidence and there is absence of circumstances which militate her veracity. In 

the present case the evidence of the prosecutrix is found to be reliable and 

trustworthy. No corroboration was required to be looked for, though enough was 

available on the record. The medical evidence provided sufficient corroboration. 

An accused cannot cling to a fossil formula and insist on corroborative evidence, 

even if taken as a whole; the case spoken to by the victim strikes the judicial 

mind as probable. 

ii) Whether Victim of Rape is an Accomplice 

It is well settled that a prosecutrix complaining of having been a victim of 

the offence of rape is not an accomplice. A prosecutrix of a sex offence cannot be 

put on par with an accomplice. She is in fact a victim of the crime. The Evidence 

Act nowhere says that her evidence cannot be accepted unless it is corroborated 

in material particulars. She is undoubtedly a competent witness under Section 

118 and her evidence must receive the same weight as is attached to an injured 

in cases of physical violence. The same degree of care and caution must attach 

in the valuation of her evidence as in the case of an injured complainant or 

witness and no more. What is necessary is that the Court must be alive to and 

conscious of the fact that it is dealing with the evidence of a person who is 

interested in the outcome of the charge levelled by her?05 At several occasion 

the Highest Court making it clear that the victim of rape is not an accomplice 

raised a question it self 'why should the evidence of the girl or the woman who 

complains of rape or sexual molestation be viewed with the aid of spectacles 

fitted with lenses tinged with doubt, disbelief or suspicion? 

The evidence of a victim of sexual assault stands almost at par with the 

evidence on an injured witness and to an extent which is even more reliable. Just 

as a witness who has sustained some injury in the occurrence, which is not found 

to be self inflicted, is considered to be a good witness in the sense that he is least 

likely to shield the real culprit, the evidenc.e of a victim of a sexual offence is 

entitled to great weight, absence of corroboration notwithstanding. Corroborative 

evidence is not an imperative component of judicial credence in every case of 

rape. Corroboration as a condition for judicial reliance on the testimony of the 

prosecutrix is not a requirement of law but a guidance of prudence under given 

circumstances. It must not be overlooked that a woman or a girl subjected to 

sexual assault is not an accomplice to the crime but is a victim of another 

person's lust and it is improper and undesirable to test her evidence with a 

205 Stare of Maharashlrcl v Chandraprakash Kewalchand Jain. (1990) I SCC 550. 
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certain amount of suspicion, treating her as if she were an accomplice. 206 

Inferences have to be drawn from a given set of facts and circumstances with 

realistic diversity and not dead uniformity lest that type of rigid_ity in the shape of 

rule 'of law is introduced through a new form of testimonial tyranny making 

justice a casualty .207 Evidence of prosecutrix need not be tested with same 

amount of suspicion as that of accomplice. Rule of prudence that her evidence 

must be corroborated in material particulars has no application. At the most the 

Court may look for sorne evidence which lends assurance.208 The prosecutrix 

cannot be an accomplice for the simple reason that she is not a willing party and 

never helps in the commission of crime. It is tt1e offender, who authors the crime 

of rape. Therefore, a suitable amendment should be done in the IPC to interpret 

the consent of the prosecutrix. 209 

f) Disclosure of the Identity of the Victim 

Disclosure of the identity of the rape victim is an offence punishable under 

the Penal Code. Whoever prints or publishes the name or any matter which may 

make known the identity of any person against whom an offence under section 

376, section 376A, section 3768 section 376C or section 376D is alleged or found 

to have been committed shall be punished with imprisonment of either 

description for a term which may extend to two years and shall also be liable to 

fine.210 This provision, which seeks to protect the identity of the victim of rape, 

has adverse effects for; the legislature forgot that it was only due to enormous 

publicity in the Mathura's211 case, which led to changing of the rape laws. It 

would have been enough to state in the amended law that only victims name 

should not be published. 212 Similarly section 327 of the Code of Criminal 

Procedure 1973 has been suitably amended to safeguard the rape victim from 

being exposed to unnecessary adverse publicity. However, in many cases the trial 

court either forgets this. In some cases it appears that the courts are not aware 

of the amendment, and therefore they even used the real name of the victim. The 

Supreme Court in State 9f Punjab v Gurmit Singh and others,213 after 

expressing its displeasure observed the following: 

206 State of Punjab v Gunnit Singh and others. AIR1996 SC 1393 at para 7. 
207 Ibid. 
208 Kamel Singh v State of M.P: Criminal Appeal No. 877 of 1995 (arising out of S.L.P.(Cri).No: 21(>(> 
of 1994. D/-11-8-1995. 
209 Sheik Jakir v State of Harvana. AIR 2004 SC 1497. 
210 Section 228A of the IPC. . 
211 Tukaram v State of Maharashtra. AIR 1979 SC 185. 
212 Pawan Sharnw. "Women am/ Rape l.aws: fJressing Need ji1r Amendments:· in Shamsuddin 
Shams,(ed.) '"Women Law and Social Change," (Ashih Publishing House, New Delhi.l991) pp-14 7-
169. at p.l63. 
213 AIR1996 SC 1393. 
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"These two provisions are in the nature of exception to the general rule of an open 

trial. In spite of the amendment, however, it is seen that the trial Courts either are 

not conscious of the amendment or do not realize its importance for hardly does 

one come across a case where the enquiry and trial of a rape case has been 

conducted by the Court in camera. The anonymity of the victim of the crime must 

be maintained as far as possible throughout. In the present case the trial Court 

repeatedly used the name. of the victim in its order under appeal, when it could 

have just referred to her as the prosecutrix. We need say no more on this aspect 

and hope that the trial Cou~ would take recourse to the provisions of Section 32 7 

(2) and (3) Cr. P. C. Trial of rape cases in camera should be the rule, and open 

trial in such cases an exception. "214 

The court therefore explained the importance of the provision of the 

criminal law. It said that the expression that the inquiry into and trial of rape 

"shall be conducted in camera" as occurring in sub-section (2) of Section 327 Cr .. 

P. C. is not only significant but very important. It casts a duty on the Court to 

conduct the trial of rape cases etc, invariably "in camera". The Courts are obliged 

to act in furtherance of the intention expressed by the Legislature and not to 

ignore its mandate and must invariably take recourse to the provisions of Section 

~27 (2) and (3) Cr. P.C. and hold the trial of rape cases in camera. It would 

enable the victim of crime to be a little comfortable and answer the questions 

with greater ease in not too familiar surroundings.215 Trial in camera would not 

only be in keeping with the self respect of the victim of crime and in tune with the 

legislative intent but is also likely to improve the quality of the evidence of a 

prosecutrix because she would not be so hesitant or bashful to depose frankly as 

she may be in an open Court, under the gaze of public. The improved quality of 

her evidence would assist the Courts in arriving at the truth and sifting truth from 

falsehood. The High Courts would therefore be well advised to draw the attention 

of the trial Courts to the amended provisions of Section 327 Cr. P.C. and to 

impress upon the presiding Officers to invariably hold the trial of rape cases in 

camera, rather than in the open Court as envisaged by Section 327 (2) Cr. P. C. 

When trials are held in camera, it would not be lawful for any person to print or 

publish any matter in relation to the proceedings in the case, except with the 

previous permission of the Court as envisaged by Section 327 (3) Cr. P.C. This 

would save any further embarrassment being caused to the victim of sex crime. 

Wherever possible it may also be worth considering whether it would not be more 

desirable that the ca;:;es of sexual assaults on the females are tried by lady 

judges, wherever available, so that the prosecutrix can make her statement with 

cl 4 Ibid at p. 140(~. 
215 lbid. 
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greater ease and assist the Courts to properly discharge their duties, without 

allowing the truth to be sacrificed at the alter of rigid technicalities while 

appreciating evidence in such cases. The Courts should, as far as possible, avoid 

disclosing the name of the prosecutrix in their orders to save further 

embarrassment to the victim of sex crime.216 

Recording of evidence by way of video-conferencing vis-a-vis section 273 

Cr.P.C has been held to be permissible by the Supreme Court in Shakshi v 

U.O.I.:m In this case the court gave the following direction which are required to 

be followed while holding trial of child sex abuse or rape: 

i) A screen or some such arrangements may be made where the victim 

or witness (who may be equally vulnerable like the victim) 

ii) The questions put in cross examination on behalf of the accused in so 

far as they relate directly to the incident, should be given in writing to 

the presiding officer of the court who may put them to the victim or 

witness in a language which is clear and not embarrassing; 

iii) The victim of child abuse or rape, while giving testimony in court, 

should be allowed sufficient breaks as and when required. 218 

The trial of rape case shall be conducted in camera. The presiding officer, 

however, may on the request of either party to the proceeding, allows any person 

to be in the court. This amendment alone is not enough. The women should have 

a legal representative in the court to protect her interests. A trial of rape case 

should be presented before a jury completely comprisfng of women judges, 

Women lawyers and women court officials. Case ordeal should be conducted 

under the supervision of women police maintaining full privacy of the case. 

Victims should have the rights to explain her every distress and trauma and the 

court should give due weight to the women's plea.219 An amendment is necessary 

whereby the prosecution can be instructed not to insist on the victim's re

narrating the whole episode but to confine itself to producing evidences contrary 

to rape. This would lessen the mental torture to which every rape victim is 

subjected in the· hands of the prosecution lawyers. Another important aspect here 

is the time taken by the court to dispose of the case. It may therefore be 

recommended that the Court should take up the rape cases on priority and the 

entire process should not extend beyond the period of sixty days. 

21 r. Ibid. 
21

' (20o4 J s sec s1 ~
m Ibid at Para ::;4_ 
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g) Question" as to the chastity of the women victim 

One common accusation flung around the rape victim is the easy virtue of 

the women. It suits the accused to transfer the blame for his crime squarely to 

.the shoulder of the victim and go scot-free. This also adds insult to the injury and 

because of this reason many rape cases go unreported.220 In regard to the law of 

evidence which is as much a part of adjective law as the law of procedure proper, 

it is necessary to refer to one unsatisfactory aspect, concerned with the past 

sexual history victim of rape or other sexual offence. In general Indian Evidence 

Act does not permit the bad character of the victim of an offence as such, to be 

given in evidence-except to the extent to which it may affect the credibility of 

the victim as a witness in court. Contrary to this general notion of law, ·section 

155(4) of the Indian Evidence Act,l872 contained a provision by virtue of which 

in a prosecution for rape or attempt to ravish, evidence could be given of the 

'general immoral character' of the prosecutrix. This provision was not confined to 
{ 

past sexual familiarity only with the accused. It was wide enough to cover sexual 

immorality in relation of others. Matters, in which the accused was not at all 

concerned, could also be brought on record under the head of "general immoral 

.character." by virtue of section155 (4).221 This meant that even if the charge is 

one of sexual intercourse with a girl below the age of sixteen years- section 375, 

clause fifthly, IPC-which is punishable irrespective of the girl's consent, evidence 

could be given of her "general immoral character." This sounds unjust. The Jaw 

seems to have erred in assuming that a female witness is less likely to tell the 

truth when she has a "generally immoral character."222 

The provision in section 155( 4) is unsatisfactory to the extent to which it 

enables evidence to be given of the complainant's previous sexual relations or 

intimacy with persons other than the accused. Such evidence cannot have a vital 

relevance to prove the likelihood of the women having consented to the particular 

act. In other words it cannot have a probative value regarding the offence 

charged. In several other countries the earlier law giving such a categorical 

permission to ghte evidence of general immoral character of the victim of rape, 

has been modified, either by removing this provision or by prohibiting as asking 

of such question except with the permission of the court. That apart, for the 

220 Pawan Shanna, "Women and Rape Laws: Pressing Need for Amendments.'' in Shamsuddin 
Shams,(ed.) "Women Law and Social Change,'' (Ashih Publishing House.New Delhi,l991) pp-1-t7-
J69. at p.I66. 
1

:
1 Section 155 of the Indian Evidence Act. !872 dealt \\ith Impeaching the Credit of Witness. Clause 

( 4) of the Section Reads: When a man is prosecuted for rape or an attempt to raYish. it may be shown 
that the prosecutrix was of generally immoral Character. 
222 P.M.Bakshi. "H-'omen and the Law of procedure", in Shamsuddin Shams.(cd.). "Women Law 

and Social Change." ( 1991) p-136. 
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reasons mentioned above, the law also requires modification, so as to exclude the 

victim's alleged sexual relations with persons other than the accused. The law 

Commission of India in Its 84t11 Report made two recommendations relevant to the 

subject may be noted here. The first was that in section 146 of the Evidence Act, 

the following new sub-section should be inserted: 223 

"In a prosecution for rape or attempt to commit rape, where the question of 

consent to sexual intercourse is at issue, it sha/1 not be permissible to adduce or to 

put question in the cross examination of the prosecutrix as to her general immoral 

character, or as to her previous sexual experience with any person other than the 

accused for proving such consent or the quality of consent. "224 

The second recommendation of the Law Commission was to insert a new 

section in the Evidence Act as under: 225 

"53A. In a prosecution for rape or attempt to commit rape, where the question of 

consent to sexual intercourse is at issue, evidence of the character of the 

prosecutrix or of her previous sexual experience with any person other than the 

accused shalf not be relevant on the issue of such consent or the quality of 

consent. "226 

The basic rule of evidence is that a case can not be proved against a 

person on the basis of his character or general deposition. However, the rule is 

different in the case of a witness, not only evidence as to his character may be 

given, but also he can be cross examined as to the same. The Indian Evidence 

Act, 1872 itself makes a way for impeaching the credit of a witness by proving 

. one's character. The purpose of proving one's character is to impeach his credit 

or to show that he is an unreliable witness. Hence, the character sought to be 

proved must have a direct bearing upon one's characte·r as to the truthfulness. 

This point gains support from the wordings of sections 146,148, 149, 151, and 

155 of the Indian Evidence Act, 1872. From these provisions the following rules 

emerge: 

i) When a witness is cross-examined, he may, be asked any question which tend

a) to test his veracity, b) to discover who he is and what is his position in life, or 

c) to shake his credit, by injuring his character, although the answer to such 

questions might tend directly or indirectly to criminate him, or might expose him 

to a penalty or forfeiture. 227 

223 Sec, Law Commission of India, 8-tth Report on Rape and Allied Offences: Some Questions of 
Substantive LE!\Y .. Procedure and Evidence: ~A.pri!, 1980. 
~24 Ibid. 
~25 Ibid. 
226 This was also recommended by the Law Conunission of India in its 172".1 Report on Re,·icw of 
Rape Laws. 25'n March 2000. D.O. No.6 (3)(36)12000_LC(LS). 
2
:

7 Section 1-+6 of the Indian Evidence Act. 1872. 
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ii) When character is relevant to the issue witness has to answer it; but if the 

character is relevant only to shake the credit of the witness it shall be in the 

discretion of the court to allow or disallow the question. 228 

iii) Such question which generally can not be asked under the former clause; can 

be asked if the person asking it has reasonable grounds for thinking that the 

imputation which it conveys is well founded. 229 

iv) Indecent and scandalous questions may be asked if they relate to facts in 

issue, or to matters necessary to be known in order to determine whether or not 

the facts in issue existed. 230 

v) When a man is prosecuted for rape or ant attempt to ravish, it may be shown 

that the prosecutrix was of generally immoral character. 231 

So far as the first four clauses are concerned there is no controversy as 

they have direct relation with the object. But the last clause namely 155 ( 4) is 

very much objectionable and has no relevance to the object of proving the 

truthfulness of the prosecutrix. 232 The clause also violates our social and 

Constitutional norms in particular Article 14 of the Constitution. Questions have 

been raised from various quarters including women's organisations and human 

. rights groups that a) if the sole purpose of proving a witness's character is to 

test his/ her veracity, does the immoral character of a woman have any bearing 

upon her telling the truth? If the legislature has made an exception against a 

prosecutrix's character then what is the rationale behind it? Can it be argued that 

woman against whom a sexual assault has been made, by themselves fall into a 

separate category so as to be treated differently? Whether it has any rational 

relationship to the object sought to be achieved by means of such classification as 

required by Article 14 of the Constitution? In view of this hue and cry Section 155 

(4) has been repealed by the Government very recently. 

Section 155(4) of the Indian Evidence Act, 1872 is a clear derogation from 

the rule of a civilized society which the courts in India had consistently followed 

till recently. In State of. Punjab.v.Gurmit Singh/33 the trial court not only 

erroneously disbelieved the prosecutrix, but quite uncharitably even characterized 

her as a "girl of loose morals' or "such type of girl." The Supreme Court while 

expressing its unhappiness over the role of the trial court, observed that: 

~::k Section I 48 of the Indian E,·idcncc AcLl872. 
~:~Section l-l() of the Indian Evidence Act. 1872. 
"

30 Sec. Section !51 of the Indian EYidence Act. 1872. 
~ 31 Section !55 (-l) of the Indian EYidence Act. \872. 
23 ~ Dr. D. Singh. -- ffumnn Rights Jl'omen & Law_·· l" Edition . ( Allahabad La'" Agency. 2005 ). pp. 
!82-183. 
~3 :. AIR l 9% SC l ."():1_ 
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"We must express our strong disapproval of the approach of the trial Court and its 

casting a stigma on the character of the prosecutrix. The observations Jack 

sobriety expected of a Judge. Such like stigmas have the potential of not only 

discouraging an even otherwise reluctant victim of sexual assault to bring forth 

complaint for trial of criminals, thereby making the society to suffer by letting the 

criminal escape even a trial." 234 

The Apex Court then reminded the duty of the judiciary and said that the 

Courts are expected to use self-restraint while recording such findings which have 

larger reper_cussions so far as the future of the victim of the sex crime is 

concerned and even wider implications on the society as a whole - where the 

victim of crime is discouraged - the criminal encouraged and in. turn crime gets 

rewarded. Even in cases, unlike the present case, where there is some acceptable 

material on the record to show that the victim was habituated to sexual 

intercourse, no such inference like the victim being a girl of "loose moral 

character" is permissible to be drawn from that circumstance alone. Even if the 

prosecutrix, in a given case, has been promiscuous in her sexual behaviour 

earlier, she has a right to refuse to submit herself to sexual intercourse to anyone 

and everyone because she is not a vulnerable object or prey for being sexually 

assaulted by any one and everyone. No stigma, like the one as cast in the 

present case should be cast against such a witness by the Courts, for after all it is 

the accused and not the victim of sex crime who is on trial in the Court. 235 

The rule is therefore, well settled now that evidence as to the past 

character of the victim of rape is not relevant. Whether the prosecutrix was an 

unchaste woman has nothing to do with the veracity of her testimony. The 

protectional right against rape is available even to a woman of an easy virtue 

when she is a victim. Court should not even allow scandalous imputations on the 

moral character of the witness. 236 

h) Rape of Women of Easy Virtue 

There is no difference between rape of a woman of good character and 

rape of a woman of easy virtue. In either case the offence remains the same i.e., 

rape of a woman. Even in a case where there is some material to show that the 

victim was habituated to sexual intercourse, no inference like the victim being a 

woman of 'loose or moral character' is permissible to be drawn from that 

~34 Ibid at p.l-lO-t 
235 Ibid. 
236 In State of U.P " Raghubir Singh .. (1997) 3 SCC 775 where the Apex Court obserYed that courts 
should not allow indecent and scandalous question on the moral chamcter of the witness in a case 
where the fact in issue was whether the accused had kidnapped and murdt;:red her son. Law docs not 
permit even the child of a prostitute to be murdered. 1l1e contention of the immoral character was quite 
unnecessary and irrelevant. 
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circumstances alone. 237 The Supreme Court in Gurmit Singh's case23s held that 

even if the prosecutrix, in a given case, has been promiscuous in her sexual 

behaviour earlier, she has a right to refuse to submit herself to sexual intercourse 

to anyone and everyone because she is not a vulnerable object or prey for being 

sexually assaulted by any one and everyone.239 

Even before this the same court in State v Madhukar Narayan 

Mardikar/40 have held that factors like character or reputation of victim are 

wholly alien to the very scope and object of section 376 of IPC. Even a woman of 

easy virtue is entitled to privacy and no one can invade her privacy as and when 

one likes. So also it is not open to any and every person to violate ~er person if 

there is an attempt to violate it against her wish. She is equally entitled to the 

protection of law. 

i) Duty of the Court 

It is often stated that a woman who is raped undergoes two crises the 

rape and the subsequent trial. While the first seriously wounds her dignity, curbs 

her individual, destroys her sense of security and may often ruin her physically, 

the second is no less potent of mischief, inasmuch as it not only forces her to re

live through the traumatic experience, but also does so in the glare of publicity in 

a totally alien· atmosphere, with the whole apparatus and paraphernalia of the 

criminal justice system focused upon her.241 In effect, the focus of the law upon 

corroboration, consent and character of the prosecutrix and a standard of proof of 

guilt going beyond reasonable doubt have resulted in an increasing alienation of 

the general public from the legal system, who find the law and legal language 

difficult to understand and who think that the courts are not run so well as one 

would expect. 242 

A murderer destroys the physical body of his victim; a rapist degrades the 

very soul of the help!ess female. The courts, therefore, shoulder a greater 

responsibility while trying an accused on charges of rape. 243In State of Punjab v 

Gurmit Singh,244 the court observed that: 

"Rape is not merely a physical assault it is often destructive of the whole 

personality of the victim. A murderer destroys the physical body of his victim; a 

rapist degrades the very soul of the helpless female. The Courts, therefore, 

237 Dr. D. Singh., "Human Rights: Women and Law,"' lst Edition. (Allahabad Law Agnecy. Faridabad. 
2005). P.l50. 
238 State of Punjab" Gurmit Singh. AfR 1996 SC 1393 
:

39 Ibid at p. 1-\.0-\.. 
:·
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' AIR l ')')I SC 207. 
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'
11 X4'h Report of the Law Commission of l ndia. submitted to the Government in 25'h April 1 '.)XO. 

2
'
1c Stale of Mah.amshtra v Rajendra Jawanmal Gandhi. AIR 191)7 SC 3t)g6 at p. 3'.)')-l. 

:.n Ibid at p. 3995. 
:
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shoulder a great responsibility while trying an accused on charges of rape. They 

must deal with such cases with utmost sensitivity. The Courts should examine the 

broader probabilities of a case and not get swayed by minor contradictions or 

insignificant discrepancies in the statement of the prosecutrix, which are not of a 

' fatal nature, to throw out an otherwise reliable prosecution case."245 

Even before this the Supreme Court in Krishan Lal v State/46 said that in 

rape cases, courts must bear in mind human psychology and behavioural 

probability when assessing the testimonial potency of the victim's version. The 

inherent bashfulness, the innocent naivete and the feminine tendency to conceal 

the outrage of masculine sexual aggression are factors which are relevant to 

improbabilities the hypothesis of false implication. To forsake these vital 

considerations and go by obsolescent demands for substantial corroboration is to 

sacrifice common sense in favour of an artificial concoction called 'judicial 

probability.'247 

It is the duty of the Courts' to see that prosecutrix is not unnecessarily 

harassed and humiliated. It must effectively control the recording of evidence in 

the Court. While every latitude should be given to the accused to test the veracity 

of the prosecutrix and the credibility of her version through cross-examination, 

the Court must also ensure that cross-examination is not made a means of 

harassment for causing humiliation to the victim of crime. 248 In Visveswaran v 

State,249 the Supreme Court again restated that the approach required to be 

adopted by courts in rape cases has to be different. The Court therefore observed 

that: 

"The cases are required to be dealt with utmost sensitivity. Courts have to show 

greater responsibility when trying an accused on charge of rape. In such cases, the 

broader probabilities are required to be examined and the courts are not to get 

swayed by minor contradictions or insignificant discrepancies which are not of 

substantial character. The evidence is required to be appreciated having regard to 

the background of the entire case and not in isolation. The ground realities are to 

be kept in view. "250 

As to the question what should be the duty of the court in case of 

defective investigation the court further observed that: 

"In case of defective investigation, the only requirement is of extra caution 

by the courts while evaluating evidence ........ Any deficiency or irregularity 

24 ~ Ibid. Para 20. p.l ~9~. 
216 AIR 1980 SC 1252. 
:>·l: Ibid. 
2
'
18 State of Punjab\' Gurmit Singh. AIR 1996 SC 1393. at para 21. 

::l'J (2tHl:>) lJ sec n: AiR 21Hn sc 2471. 
~~(, (2003) 6 sec 73 at para 12. 
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in investigation need not necessarily lead to the rejection of the case of 

prosecution when it is otherwise proved ."251 

D) RIGHTS OF THE VICTIM OF RAPE 

a) Victimology 

The term 'victimology' appears to have been coined in 1949 by the 

American psychiatrist, Frederick Wertham, who called for a science of victimology · 

which would address to the sociology of the victim. 252 It is, however, the work of 

his contemporary Hans Von Hentig, 'The Criminal and his Victim (Hentig, 1948),' 

which is now widely regarded as the seminal text in developing victim studies. 

Highly critical of the traditional offender-oriented nature of criminology, Von 

Hentig proposed a dynamic, interactionist approach which challenged the 

conception of the victim as a passive actor. He argued that law makes a clear cut 

distinction between the one who does and the one who suffers. The role of the 

victim within the criminal justice system attracts interesting attention amongst 
l 

criminologists and policy makers alike. Without the co-operation of the victim in 

reporting the crime, in furnishing evidence, in identifying the offender, and acting 

as a witness in court, most crime would remain unknown and unpunished. 253 

Victim surveys have revealed that the public are not so punitive as had been 

expected and that many victims would welcome the opportunity to seek some 

reparation or even reconciliation in place of traditional punishment.254 

b) Right to Life and Personal Liberty 

Unfortunately, a woman, in our country, belongs to a class or group of 

society, who 'is in a disadvantageous position on account of several social barriers 

and impediments and have, therefore, been the victim of tyranny at the hands of 

men with whom they, fortunately, under the Constitution enjoy equal status. 

Women also have the right to life and liberty; they also have the right to be 

respected and treated as equal citizens. Their honour and dignity cannot be 

touched or violated. They also have the right to lead an honourable and peaceful 

life. Women, in them, have many personalities combined. They are Mother, 

Daughter, Sister and Wife and not play things for centre spreads in various 

~51 Ibid. 
cs: Lucia Zcdncr. ''l'ictim ·s ... in Mike Maguire. Rod Morgan. Robert Rciner.(ctal) ... The Oxford Hand 
Book of Criminology ... 2"<1 Edition (Clarendon Press. Oxford. 1997). pp. 577-612. p. 607. 
253 Ibid. 
~5~ Ibid: Various surveys i.e .. Hough and Moxon, 1985. Barnett 1977: Braithwaite. 1990: Wright. 
1982. 1991. 1995. which were conducted in UK indicates that victim's recourse to criminal injuries 
compensation scheme has increased dramatically. The number of applications rose from 22.llOO in 
1979-1980 to 65.977 in 1992-1993. (Barclay. 1995:17). 
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magazines, periodicals or newspapers nor can they be exploited for obscene 

purposes. They must have the liberty, the freedom and, of course, independence 

to live the roles assigned to them by Nature so that the society may flourish as 

they alone have the talents and capacity to shape the destiny and character of 

men a·nywhere and in every part of the world. Recognizing the above facts the 

Supreme Court in Bodhisattwa Gautam v. Miss Subhra Chakraborty255 
held 

that Rape is not only a crime against the person of a woman, it is a crime against 

the entire society. It destroys the entire psychology of a woman and pushed her 

into deep emotional crises. It is only by her sheer will power that she rehabilitates 

herself in the society which, on coming. to know of the rape, looks down upon her 

in derision and contempt. Ra·pe is, therefore, the most hated crime. It is a crime 

against basic human rights and is also violative of the victim's most cherished of 

the Fundamental Rights, namely, the Right to Life contained in Article 21. 

c) The Right to Compensation 

The principle of compensating victims of crime has for long been 

recognized by the .law though it is recognized more as a token relief rather than 

part of a punishment or substantial remedy. 256 In our country there is neither a 

comprehensive legislation nor a statutory scheme to provide compensation to 

rape victims either by the offender or the state. 257 The state makes to the rape 

victim at times under the direction of the Supreme Court, ex-gratia payment 

which is not only ad hoc and discretionary but also in adequate. Even the Law 

Commission of India did not favour the payment of compensation to the victim of 

the crime as an additional punishment.258There is an international obligation on 

the country under the Declaration of Basic Principles of Justice for Victims of 

Crime and Abuse of Power adopted by the United Nations General Assembly in 

1985, to ensure that victims of crime get compensation. The Declaration also 

says that when compensation is not fully available from the offender or other 

so.urces, State should provide financial compensation at least in violent crimes, 

resulting in bodily injury for which national funds should be established. 

With regard to the compensation to the victim of crimes, we have 

provisions like section 357 of the Cr.P.C, 1973, section 5 of the Probation of 

offenders Act, 1958, and Article 21 of the Constitution of India. These provisions 

however, have their shortcomings. Firstly the Constitution of India provides 

compensation if the fundamental right is violated by the state. Secondly 

:ss AlR 1996 SC 922. 
"

5r. Report of the Committee on Reforms of Criminal Justice System. GoYemment of India. Ministry of 
Home Affairs, ,·oJ. L March 2003, Para 6.8.1. 
257 Delhi·Domestic Working Women's Forum v Union of India & others. (I<J<J5) l SCC 1-t at pp.!X-l'J. 
:s~ Law Comm'ission of 1 ndia, 42"<~ Report: Indian Penal Code 52 ( 1971 ). 
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provisions under the statutory laws are very narrow. They can hardly provide 

adequate compensation to the women victi~s of rape. Section 357 of the 

Criminal Procedure Code, 1973 is not a complete and substantive provision by 

which every victim may get compensation. The provision of sub-section (1) of 

section 357 is subject to some inherent limitations.259 Firstly compensation to 

victims can be awarded only when substantive sentence is imposed and not in 

cases of acquittal. Secondly quantum of compensation is limited to the fine levied 

and not in addition to it. Thirdly compensation can be ordered only out of the fine 

realized and if no fine is realized compensation to the victim cannot be directed to 

be realized. Fourthly in very rare cases under the Indian Penal Code, 1860 the 

maximum amount of fine is imposed. Moreover, the maximum fine stipulated in 

the IPC were prescribed about hundred forty five years back which are now 

inadequate in terms of present day real losses to victims. Again compensation 

under the above section can be allowed by the court if it is of the opinion that the 

compensation is recoverable by such person in a civil court. Finally compensation 

to the victim under section 357 Cr.P.C is at the discretion of the court and not 

compulsory. A victim is awarded compensation on proof of loss and injury. The 

loss or injury must be of such a magnitude to justify a civil action. 260 

It is rather unfortunate that in recent times, there has been an increase, in 

violence against women causing serious concern. Rape does indeed pose series of 

problems for the criminal justice system. There are cries for harshest penalties, 

by often times such crimes eclipse the real plight of the victim. Rape is an 

experience which sakes the foundations of the lives of the victims. For many, its 

effect is a long-term one, impairing their capacity for personal relationships, 

altering their behaviour values and generating and less fears. In addition to the 

trauma of the rape itself, victims have had to suffer further agony during legal 

proceedings. 261 Having recognized this and having regard to the facts and 

circumstances of the case that came before it the Supreme Court in 

6odhisattwa Gautam v Subhra Chakraborty ,262 awarded interim 

compensation to the tune of Rs. 1000/- per month to the victim during the 

pendency of the criminal case holding that if the Court has jurisdiction to award 

compensation at the final stage, similarly it has also power to award interim 

compensation. In the ins~ant case there was a serious allegation that Bodhisattwa 

Gautam had married Subhra Chakraborty before the God he worshipped by 

:
59 Dr. D. Singh, '·Human Rights: Women and Law," ! 51 Ectition, (Allahabad La\\' Agnecy. Faridabad. 

2005) , P.l90. 
2

6(' Jogindra Patjoshi. "Rape hcrim and Compensarion Lm1•," Vol. 24(3&4 ). Indian Bar Re,·iew. (l997) 
at p.54. 
~r.l Delhi Domestic Working Women Y Union of India , (! 995) I SCC H. 
202 AIR 1996 SC 922. 
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putting Vermilion on her forehead and accepting her as his wife and also 

impregnated her twice resulting in abortion on both the occasion. But the wicked 

accused forgetting the consequences of his all fraudulent activities in total 

disregards of their marriage and their relationship refused to accept the 

complainant as his wife and abandoned the complainant asking her to forget all 

her dream. The complaint was registered as ~riminal Case· No. 1/95 under 

Sections 312/420/493/496/498-A, Indian Penal Code and Bodhisattwa Gautam 

was summoned but he in the meantime, filed a petition in the Gauhati High Court 

under Section 482 of the Code of Criminal Procedure for quashing of the 

complaint and proceedings initiated on its basis, on the ground that the 

allegations, taken at their face-value, do not make out any case against him. But 

the High Court by its Judgment and order dated May 12, 1995, dismissed the 

petition compelling Bodhisattwa Gautam to approach the Supreme Court by way 

of Special Leave Petition (Criminal) No. 2675/95 was filed. As the Court did not 

see any ground to interfere with the impugned Judgment of the High Court, it 

dismissed the special leave petition. 

In the instant case the Court had taken suo motu notice to the facts of this 

case as narrated in the complain which has been read before it and issued notice 

to the petitioner as to way he should not be asked to pay reasonable 

maintenance per month to the respondent during the pendency of the 

prosecution proceedings against him. The court finally observed that: 

"The jurisdiction to pay interim compensation shall be treated to be part of the 

overall jurisdiction of the Courts trying the offences of rape which is an offence 

against basic human rights as also the Fundamental Rights of Personal Liberty and 

life. " 263 

The ·above trend set by the Apex Court is a welcome step towards the 

recognition of the victim's agony in a practical way. Compensation to the victim in 

the Indian criminal justice system, it is submitted, would help the women victims 

of rape. The compensation to the victims of rapes either from the person who 

committed the crir:ne or the state would provide them economic stability and they 

would be in a better position to respond to the legal proceedings. Compensation 

which is to be given to the victim of rape should include both, interim as well as 

final compensation. Giving adequate statutory power to. the courts to pay 

compensation to the victims of crime would therefore be a good measure in this 

regard. Towards this end introduction of a new chapter under the head 

'Compensation to the victims of crime' in the Code of Criminal Procedure, 1973 is 

therefore, suggested. The Apex Court in a number of cases has held that rape is a 

~r.J !bid para l R. 
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violation of fundamental right contained in Article 21 of the Constitution. In spite 

of these no reprieve in the form of legislation awarding compensation to the 

victims of rape is coming from th·e government. 

d) Right to Assistance 

Under the jnternational framework victim of crime have the right to access 

to justice and fair treatment, restitution and assistance. These rights of the victim 

of crime have been recognized by the Declaration of Basic Principles of Justice for 

Victims of Crime and Abuse. of Power adopted by the United Nations General 

Assembly in 1985.264 The Declaration specially asks States to provide by lawthe 

above rights for victims of crime. Illustrative of this legislative trend are the 

Criminal Injuries Compensation Act, 1995 of the United Kingdom, The Victims of 

Crime Assistance Act, 1996 of Victoria, The Victims and Witnesses Protection Act, 

1982 of U.S.A., The Victims Rights and Restitution Act, 1999 of U.S.A. etc. 

However the Indian scenario reflects a gloomy picture of legislative lagging in this 

respect. There is an urgent need for a radical change in the attitude of defence 

counsel and judges to sexual assault. This was felt by the Apex Court in Delhi in 

Domestic Working Women's Forum v. Union of India,265 in which the Court 

thought it was necessary to set the broad parameter in assisting the victims of 

rape. The Court therefore, laid down the following parameters; 

( 1) The complainants of sexual assault cases should be provided with legal 

representation. It is important to have some one who is well-acquainted which 

the criminal justice system. The role of the victim's advocate would not only be to 

explain to the victim the nature of the proceedings, to prepare her for the case 

and to assist her in the police station and in Court but to provide her with 

guidance as to how she might obtain help of a different nature from other 

agencies, for example mind counselling or medical assistance. It is important to 

secure continuity of assistance by ensuring that the same person who looked 

after the complainant's interests in the police station represents her till the end of 

the case. 

(2) Legal assistanGe will have to be provided at the police station since the victim 

of sexual assault might very well be in a distressed state upon arrival at the 

police station, the guidance and support of a lawyer at this stage and whilst she 

was being questioned would be of great assistance to her. 

2
"'

1 In Europe. the ConYention on the Compensation of Victims of Violent Crimes ( l'J~:; l also 
incorporate the essential1ights of victims as stipulated in the U.N. Declardtion. 
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(3) · The police should be under· a duty to inform the victim of her right to 

r~present~tlon befon! any questions w~re asked of her and that the police report 

should state that the victim was so informed. 

(4) A ljs~ of advocates willing to ~ct In these cases should be kept at the police 

station for victims who did not have a particular lawyer in mind or whose own 

lawyer was unavailable. 

(5) The advocate shall_ be appoliit:ed by the Court, upon application by the police 

at the earliest convenient movement, but in order to ensure that victims were 

questioned without undue delay, advocat~s would be authorized to act at the 

police station before leave of the Court was sought or obtained. 

(6) ·In all rape trials anonymitY .of the victims must be maintained, _as far as 

. necessary. 

(7) It Is necessary, having regard to the Directive Prindples contained under 

Article 38( 1) of the Constitution pf I11dia to set up Criminal Injuries Compensation 

Board. l~ape victims· frequently .inc\.lr · substantial financial loss: Some, for 

example, are too traumatized to continue in employment they should be provided 

with financial help. 

(8) Compensation for victims !,ihall be awarded by the Court on conviction of the 

:offender and by the' Criminal lnju~es Compensation Board whether or 110t a 

conviction has taken place. The aoarct will take into account pain, suffering and , 

shocks as will as loss of earnhigs due to pregnancy and the expenses of the child 

b\Jt if th\S OCCUrred as a result of the rape. 

(9) The National Commission for Women be asked to frame schemes for 

compensation and rehabilitation to ensure justice to victims of such crimes. The 

Union of India shall then examine and take necessary steps to implement them at 

the earliest. 

This decision recognizes the riQht of the victim for compensation by 

provldino that It shall be awar~e~ by the Court on conviction of the offender 

subject to tht;! finalization of Sctierne by the Central Government. The decision is 

also a pointer to the! fact that itt cases of rape our criminal jurisprudence should . ' 

be made victim friendly. It is true rape does indeed pose series of problems for 

the criminal justice system. Th~r~ are cries for harshest penalties, by often times 

such crirnes .eclipse the real plight of the victim. Rape is an experience which 

sakes the foundations of the lives of the victims. For many, its effect is a long-
. ' 

term one, impairing their capacity fo-r personal relationships, altering their 

behaviour values and generating and less fears. In addition to the trauma of the 

rape itself, victifu ~uffers furtti~r agony during legal proceedings. It is to be 
··- . / 

admitted that' after rape the victim becomes the most helpless person in the 
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society, therefore, if some compensation is given to her then she would be able to 

rehabilitate herself in the society. It is submitted that criminal justice system of 

every civilized country must put the needs of victims and witnesses at the heart 

of the Criminal Justice System and ensure they see justice done more often and 

more quickly. The whole system should support and inform them, and empower 

them to give them best evidence in the most secure environment possible. In the 

present Indian system the rights of the accused of a crime take precedence over 

the rights of the victims which, is more saddening part of the system. It is the 

duty of the state to see that victim receives the necessary material, medical, 

psychological and social assistance through governmental, voluntary and 

community-based means. Police, justice, health and social service personnel 

should receive training in this regard. 

e) The Draft Scheme for Relief and Rehabilitation of Victims of Rape, 

2005. 

Even ten years after the Supreme Courts direction to evolve 'a scheme so 

as to wipe out the tears of unfortunate victims of rape' no effective legislation 

was passed by the Government. It is only in 2005 the National Commission for 

Women came out with a draft scheme entitled 'Scheme for relief and 

Rehabilitation of Victims of Rape, 2005.' The scheme proposes for the constitution 

of Criminal Injuries Relief and Rehabilitation Board (CIRRB) at the central, state 

and district level. 266 The district board shall be headed by the Collector or the 

District Magistrate.267 The Board shall consider the claims and award financial 

relief/ rehabilitation as the case may be in all cases of rape in accordance with the 

procedure prescribed under the scheme. The Board shall coordinate and monitor 

the activities of the District Monitoring Committee (DMC), as provided under the 

Scheme, and/or with the Governmental and non - Government organizations for 

rendering assistance to the victim, in the form of any legal, medical, 

psychological or any other form of aid/ assistance. The board shall also 

implement any sctleme for rehabilitation of rape victims framed by the State or 

266 See, Clauses 6. 15 and 17 of the ·Scheme for relief and rehabilitation of victims of rape. 2005'. 
Prepared by the NCW: Note that the State board sha!l consist of. secretm·y of the deparfJnent of women 
and child/department of social welfare, joint secretary of department of home. the member secretary or 
any member of the state women commission. an officer of the law department of the state .. three 
representatives from amongst women actiYists and eminent lawyers working in the field of 
empowerment of women. TI1c centrdl board shall consist of. the chairperson of the national commission 
for women. an officer not below the rank of joint secretary of the central government in the department 
of women and child development. one woman member having knowledge or practical experience in 
matters relating to criminal l:11v. two women represcrllati\'es of NGOs or woulcll acti1·ists II<Jrking iu 
the field or empowerruerll or wOIIH.:n. member secretary of the NCW. 
y,; Ibid Clause C1. 
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National Criminal Injuries Relief and Re~abilitation Board(NCIRRB). 268The scheme 

also proposes for the establishment of a district monitoring Committee (DMC)', 

headed by the by the Superintendent of Police of the District. The committee shall 

comprise of the following other members, whom the District Collector/District 

Magistrate would nominate: 209 

(i) A police officer, preferably a woman 

(ii) A woman social activist or a counsellor; 

(iii) A Lawyer 

(v) A Medical doctor; 

(vi) A representative of the Panchayati Raj Institution or 

Under the 'Scheme' the District Monitoring committee shall perform the following 

functions; 270 

(a) To arrange for psychological and medical aid and counselling to the victim. 

(b) To arrange for legal aid to the victim in filing the FIR till the conclusion of the 

trial; 

(c) To initiate suitable measures to ensure the protection of the victim and 

, witnesses till the conclusion of the trial. 

(d) Monitor and expedite the progress of the investigation. 

(e) To aid and assist in opposing bails, filing appeals and making application for 

protection of the victim. 

(f) In cases of young victims, to see that they receive education or professional 

training or training for self-employment. · 

(g) To assist them in securing employment. 

(h) To provide the required psychiatric treatment/counselling 

(j) To facilitate the victims' rehabilitation. 

(k) Initiate action so as to ensure Anonymity of the victims. 

(I) Ensure that Interrogations of the victim be conducted by female police officers. 

During all stages of interrogation and examination of the victim or the applicant, 

at least one member of the DMC is present. 

(m) To arrange. shelter to the victim, for such period as the circumstances 

warrant. 

(n) And such other functions as may be deemed expedient and necessary by the 

committee given the peculiar facts and circumstances of each case. 

The 'Scheme' also lays down the following parameters by which the board 

shall be guided while determining the compensation :271 

268 Ibid Clause 7. 
~m lbid Clause '). 
c'" Ibid Clause W. 
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(i) Where Death results as a consequence of rape: 

(a) Non-earning member of the family - Rs 1, 00,000/- (one lakh) towards relief 

after the post mortem report establishes a prima facie case. 

(b) Earning member of the family- Rs 2, 00,000/- (two lakh) payment after the 

post mortem report establishes a prima facie case. 

(ii) In other cases: 

(a) Type and severity of the bodily injury suffered by the victim and expenditure 

incurred or likely to be incurred on medical treatment and psychological 

counselling to the victim. 

(b) Expenditure consequential on pregnancy, if resulting from rape including 

expenses connected with abortion, if it is resorted to, in consequence to rape. 

(c) Expenses incurred or likely to be incurred in connection with any education or 

professional or vocational training or training for self employment to the victim. 

(d) Loss caused to the victim by cessation or interruption of gainful activity or 

employment on the basis of an assessment made by the Board and /or the 

district monitoring committee. 

(e) Non pecuniary loss or damage for pain, suffering mental or emotional trauma, 

humiliation or inconvenience. 

(f) Expenses incurred in connection with provision of any alternate 

accommodation in cases where the victim belongs to any other place other then 

the place where the offence took place. 

(g) Expenses likely to be incurred in connection with the court trial- the Board 

and DMC shall arrange for legal aid under the Legal Services Authorities Act 1987 

and may if so considered necessary, engage any other lawyer to assist the victim 

and pay honorarium and travelling allowance as may be determined by the state 

Board. 

(h) While determining the financial and other relief, the Board shall have due 

regard to the victim being a child or mentally challenged and may consider higher 

financial relief and special relief measures to be provided. 

(i) The Board shall not be guided by the outcome of the trial in allowing the 

application for relief and rehabilitation; 

(j) Relief and rehabilitation shall not be granted under this Scheme in the 

following circumstances: 

- Where the applicant has previously lodged any claim in respect of the same 

criminal injury under this scheme for the relief and rehabilitation of the victim of 

crime; or 

-·Where the incident is so belated that no evidence would be forthcoming; 

271 Ibid Clause 1-l. 
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- Where the applicant after having filed the complaint deliberately turned h~stile 

in the trial and has not supported the case of the prosecution; 

The 'Scheme', if implemented it is submitted would do great justice to the 

victims of rape. The 'Scheme' however fails to address the issue of a child born to 

illegal intercourse. It only speaks of incurring the expenditure on pregnancy, or 

expanses connected with abortion. 

f) Right to Maintenance to the Child Born to the Illegal Intercourse 

Motherhood and childhood are entitled to special care and assistance. All 

children whether born in or out of wedlock shall enjoy the same protection. 272 The 

Indian scenario however, tells a different story even in the case of a woman who 

is not a victjm of rape. The sad plight of a ravished girl and the child born as a 

result of the offence of rape is far too well-known in our conservative society. 273 

In the Indian society for no fault of their own both the mother and the child 

become socia! outcaste. In such a case to completely wipe out the stigma of 

illegitimacy sticking on to the forehead of an unfortunate child an appropriate 

legislation on the line of section 16 of the Hindu Marriage Act, 1955 is a must and 

mostly required. 274 In this regard provision should be made to confer on the 

mother as well as the child the right to get maintenance from the offender where 

he is identified, and convicted. Where the accused remains untraced or where the 

accused could not be convicted the state must take up the responsibility. of their 

maintenance and upbringing till they stand on their own feet. 

E) SENTENCING IN SEXUAL OFFENCE OF RAPE 

a) Recent Trend as to the Approaches to Punishment 

In the matter of punishment for offence committed by a person, there are 

many approacbes to the problem. Firstly the traditional approach which is termed 

as punitive approach. It regards the criminal as a notoriously dangerous person 

who must be inflicted severe punishment to protect the society from his criminal 

assaults. The other approach is the theraptic approach which regards the criminal 

as a sick person requiring treatment, while the third is the preventive approach 

which seeks to eliminate those conditions from the society which were responsible 

for crime causationY) Under the punitive approach, the rationalization of 

~~ 2 Aricle 25(2) of the Universal Declaration of Hum~n Rights 194S. 
2
;

3 Dr. D. Singh. "Human Rights: ll .. omen And Law.·· 1'1 Edition. (Allahabad La"· Agency. Faridabad. 
2005), p.l47. 
274 Section 1 (, of the said Act gives justice to the child of a bigamous marriage hY decl<~ring him to he 
legitimate even when the marriage proves to be a nullity in law. 
~' 5 T. K Gopal ._.State of Karnataka (2000) (, SCC 16R at Para 1:\. 
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punishment is based on retributive and utilitarian theories. Deterrent theory 

which is also part of the punitive approach proceeds on the basis that the 

punishment should act as a deterrent not only to the offender but also to others 

in the community. 276 The theraptic approach aims at curing the criminal 

tendencies which were the product of deceased psychology. There may be many 

factors, including family problems. Therapeutic approach has since been treated 

as an effective method of punishment which not only satisfies the requirement 

of law that a criminal should be punished and the punishment prescribed must 

be meted out to him, but also reforms the criminal through various processes, the 

most fundamental of which is that in spite of having committed a crime, may be 

a heinous nature, he should be treated as a human being entitled to al the basic 

human rights, human dignity and human sympathy. 277 

In Phul Singh case, 278 the Supreme Court observed that in case of long 

incarceration often the remedy aggravates the malady. In the instant case it was 

found that appellant was a young man of 22 years with no criminal antecedents 

save the offence of rape committed by him. The court thought that given the 

correctional courses through meditational therapy and other measures, his erotic 

aberrations may wither away, particularly as the appellant had a reasonable 

prospect of shaping into a balanced person. But this theory was not followed in 

the later decisions as it was found that in spite of devices having been employed 

and adopted within the jail premises so as to reform the offender, there was 

negligible improvement in the commission of crime. Crime instead of declining 

had increased and, assumed dangerous proportions. While one person is 

reform~d and moved out of jail, another offender is born. 219 Consequently in 

recent decisions in State of Karnataka v Krishnappa,280 and in State of 

Rajasthan v N.K281 the order of the acquittal passed by the High Court was set 

aside by an order of conviction by the Supreme Court. In Krishnappa,282 the 

court observed that: 

276 Ibid. at Para l -l. 
m Ibid, Sec para 15: It was under this theory that the Supreme Court in a stream of decisions. 
projected the need for prison refonns. the need to acknowledge the Yital fact that the prisoner after 
being lodged in jail . does not lose his fundamental rights or basic human rights and that he must be 
treated with compassion and sympathy. 
~ 78 (1979) -l sec -ll ~-
m T. K Gopal v State of Kamataka (2000) (J SCC 168 at Para 19. 
280 (2000) 4 sec 75. 
}HI (2000) 5 sec :~o. 
~~: (2000) -l sec 75. 
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"Court should Impose sentence commensurate with the gravity of the offence 

having regard to facts and circumstances of the case. Courts should not show any 

leniency or mwcy to persQns committing heinous crime of rape on innocent 

rltHpless girls. Socioeconomic status, race, caste, creed etc.. of the accused or 

victim are lrrttlevant conslder;;Jtions in awarding sentence. Crimes .of violence on 

women shoulcl be severely qeait with. Sentence should serve as a deterrent for 
\ 

commission of like offences by others. "283 

The Court further went on to assert that: 

"Protection of society' and dl{!terrlng the criminal is the avowed object of law and 

that is required to be a thieved by Imposing an . appropriate sentence....... Courts 

must hear tho loud cry for j~~/c~ by the society In cases of the heinous crime of 

rape on Innocent girls of tender years, as in this case, and respond by imposition 

ofapproprlate sentence by the court. To show mercy in the case of such a heinous 

crime wbuld Lie a travesty df jtJst/ce and the plea for leniency is wholly miSplaced 

Sexuai violence apart from being if ctehuinanlzing act is an unlawful intrusion of the 

rlg/7t to privacy and sanctity of a female. It degrades and humiliates the victim and 

where the v(ctim is a hf11p!esii Innocent Child, it leaves behind a traumatic 

experience. TfJe courts are, therefore, expected to deal with cases of sexual crime 

against women with utmost sensitivity. Such cases nf!!ed to be dealt with sternly 

i{Jnc( severely. A soc/~1/y S.f!(lS/tlzed judge is better stattJtory armour In cases of 

crime against women tnan /Qiig d~uses of penal provisions, containing complex 

exceptions and provisos." 2~4 

State of R~:~jasthan v N~K,. 285 brought forward the fact that unmerited 

· acquittal does no good to the society. It leads to more attacks on women and 

demand for harsher sentence. In St~te of M.P. v .Balu/86 the carrfed forward this 

trend ~nd observed that: 

. "Couf15 are ~~xpected to pro~r/y operate the sentencing system to impose such 

sentence for a proved offence, as thay serve as a deterrent for commission of like 

offei1f;es by others. , 287 

However in a very recent case in State of U.P v Satish, 288 the Apex 

Court slightly depctrted from the above view and emphasized on the principle of 

proportion between crime and f>Unishment and observed that: 
' r •· • 

'7he principle of proportion between crime and punishment is a principle of just 

desert that serves as me foundation of every criminal sentence that is 

justlf"~able .... Judges In esSdiJce affirm that punishment ought always to f"lt the 

crlfrie; yet in practice set'lte(lees are determined largely by other considerations. 

283 1bid. 
284 Ibid, Paras 13,15, 16, 18. 
285 (2000) s sec 30. 
286 (2005) t sec to&. 
287 Ibid, Paras 19-20. 
288 (2005) 3 sec 114. 
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sometimes even the tragic results of hiS crime. Inevitably these ·considerations 

cause a departure from just ctfiserts as the basis of punishment and create cases of 

apparent Injustice that are serious and widespread. Proportion between crime and 

puntshffJent ts a goal respected In principle, and in spite of errant notions, it 

remains a sttOI~g influence in rpe determination of sentences. Anything less than a 

penalfr of greatest severity for ,any serious crime Is thought to be a measure of 

t"olera•tlon that_ Is unwarrarit¢d and unwise. But lnfact quite ·apart from those 

cpnslderatlons that make puniShment unjustifiable when it is out of proportion to 

the ·crime, unfcirtunately dlst,roportlonate punishment has some very undesirable 

P(adica/ consequences. "289 

Thus the recent approach of the judiciary to the punishment of offender of 

$exual offences is reflective of d~terrert nature. While following deterrent theory 

the judiciary Is also expected to follow the· r:kindple of proportion between crime 

and punishment and it general'y fQIIows. This principle of proportion between 
. ' 

crime a"'d pLmlshmeht Is also a prindple of just deserts that serves as the 

foundation of every criminal sentence that is justifiable. The criminal law adheres 

In general to the principle of proportionality in prescribing liability according to the 

culpability of each kind of criminal conduct. It allows some significant discretion to 

the judges in arrivinQ at a sentente_in each case, ~resumably to permit sentences 

th9t reflect more.subtte considerations of culpability that are raiseq by the special 

facts of each case. 

b) Sentendng Disparity: An *ntrospt}ctioo of Cases 

iri ~ienerat terms, the principles of sentencing require a balance between 

the need · for retribution and .just deserts . against the need for reform and 
' ' . 

reduction of future ~rime. Unless the criminal taw specifies certain sentence, the 

autonomy of the -courts in passlh'g senten'ce means there is no such thing as a . 

correct sentence for· a given off~nce. Tt"\e principle of sentencing that we have is 

based on the precedent of previous court judgments. Our sentendng policy to a 

great exteh~ rests ot1 the distri)tlon Qf the judiciary which interprets and applies 

the relevant law. It- has been seen th~t our judiciary allowed 'benefit of doubt' to 

be operated in favour of the offet'idet.29b Leaving the offence of rape, there is no 

prescription as to the minimum puni~hrnent for other sexual offences. The policy 

of awarding death penalty to the offender of certain offence~ is riddled with 

controversy. 

The Indian Penal CoCJe prescribeS offences and punishments for the same. 

For m~ny offences only the maximum punishment is prescribed and for some 

289 Ibiq, j>fiDis 2S-30. . , . . · . . 
290 See State of ~usht.nt, v Oni Pml~!~'' ~2q<l~) 5 SCC 745 where the th~ High Court gave. the benefit 
of doubt to the act."ltsed and acquitted hi~: Sec also Sudhansu Sekhar Sahoo v State of Onssa, (2002) 
10 sec 743. 
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offences the minimum may be prescribed. 291 The Judge has wide discretion in 

awarding the sentence within the statutory limits. There is now no guidance to 

the Judge in regard to selecting the most appropriate sentence given the 

circumstances of the case. Therefore each Judge exercises discretion accordingly 

to his own judgment. There is therefore, no uniformity with regard to the 

sentencing in sexual offence of rape. Some Judges are lenient and some Judges 

are harsh.ru Exercise of unguided discretion is not good even if it is the Judge 

that exercises the discretion. In some countries guidance regarding sentencing 

option is given in the Penal Code and sentencing guideline laws. There is need for 

such law in our country to minimize uncertainty to the matter of awarding 

sentence. There are several factors which are relevant in prescribing the 

alternative sentences. This requires a thorough examination by an expert 

statutory body. 293 

The seriousness with which a judge views a crime is reflected in the 

sentence he awards to the offender. The amendments to the rape laws in 1983 

increased the punishment to a minimum of 7 years in ordinary rape cases and 10 

years in cases of custodial rape. 294 Even then most of the punishments meted out 

were less than the statutory minimum. Cases in which life sentences were 

awarded were cases which involved sexual assault and murder of young victim. 

The amendment gave the court the discretion to lower the sentences for 

adequate and special reasons to be given in writing. 295 Often the reasons cited for 

giving a relatively shorter sentence of imprisonment show that popular feudal and 

patriarchal myths about the rapist and the reason why he committed the crime 

influenced the judges' reasoning. 296 Since the courts have been authorized to 

award lesser sentence by the legislature, the sentencing pattern presents a varied 

picture. 297 In practice, in almost every rape case, a less than minimum sentence 

is awarded. Even if the victim of rape is a child, the attitude of the courts has not 

been quite different and the following bears witnesses to this fact. 

In Ram Krishan Agarwala v State of Orissa,298 the accused a sixty five 

year old businessman was charged with the offence of committing rape on a six 

years old girt. The trial court convicted him of rape and sentenced him to 3 years 

rigorous imprisonment and Rs. 5000 as fine. The Session Judge on an appeal 

~~~ 1"v1alimatli Commiltce Report. Volume l. Chapter 1~.-L Need for Sentencing Guidelines.Marcli 
2003. 
~9: Ibid. 
::'JJ Ibid. 
::
9

-
1 The Crimizml Lim ( Amendments) Act. 1943. (Act -U of 1983): Sec section 376 (I) and 376 en. 

295 Pro\'iso I to section 376 (1) of the lndian Penal Code 1860. 
~9~ Kirti Singh. -Law. l"iolence and Women in India.'' study supported by UNIFEMIUNICEF. at 2-L 
-
9

· Dr. G. Kameshwari. ·· Child as a l"ictim ()[Rape:· (200 l) 2 SCC (Jour) 27. 
298 (1976)2SCC 177. 
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upheld the conviction but reduced the sentence to six months rigorous 

imprisonment-and Rs. 500 as fine taking into the consideration the old age of the 

convict. The High Court of Orissa and the Supreme Court upheld the conviction 

and sentence. In Satta v State of U.P,299 three boys aged between 10-14 years 

were convicted of raping an eleven year old girl and were sentenced to 2 years 

rigorous imprisonment by the trial court. The High Court of U.P upheld the 

conviction and sentence of the accused. The Supreme Court ordered the release 

of the appellants on probation of good conduct and they were committed to the 

care of their respective parents. In Phul Singh v State of Haryana,
300 

the 

accused a youth of 22 years of age, was charged of committing rape on a deaf 

and dumb girl of 12-13 years of age. The trial court convicted the accused of the 

offence of rape and sentenced him to 4 years rigorous imprisonment. The High 

Court confirmed it in appeal. The Supreme Court however, reduced the sentence 

to 2 years rigorous imprisonment on the ground that the accused was a youth 

with no criminal antecedents and that he had a young wife and firm to look after. 

In State of Rajashtan.v. Ram Narain/01 the accused abducted and raped an 

innocent village girl aged 15-17 years. The trial court convicted him for the 

offence of rape, abduction and wrongful confinement and sentenced him to 

undergo imprisonment for 7 years, 5 years and 1 year respectively and also 

imposed a fine of Rs. 200. On appeal the High Court confirmed the conviction but 

reduced the sentence to one and half months of imprisonment, which he had 

already undergone on the ground that the accused was just 18 years of age. The 

Supreme Court on an appeal held that the High Court had committed a grave 

error of law in reducing the sentence. The- conviction was upheld and the 

sentence was altered to one of 5 years rigorous imprisonment under section 376 

of the Indian Penal Code, In Bharwada Bhoginbhai Hirjibhai v State of 

Gujrat, 302 the accused, a government servant was charged with the offence of 

assaulting two girts aged around 10-12 years. The trial court convicted the 

accused for offences of wrongful confinement and outraging the modesty of the 

girls and sentenced him to two and half year's rigourous imprisonment. The High 

Court, on an appeal, altered the conviction to one under section 376 read with 

section 511 of the Indian Penal Code for attempting to commit rape on the girls. 

299 c 1979) 2 sec 628. 
30

'
1 

( 1 979)4 sec 41.3. 
301 

< 1996) s sec o-t. 
'"~ r IlJXlJ _., sec 211. 
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The Supreme Court on an appeal however, upheld the conviction but altered the 

sentence to 15 months rigorous imprisonment for certain irrelevant reasons. 303 

In Narayanamma (Kum) .v. State of Karnataka & others 11
H a 14 year 

girl who was under the age of legal consent working as an agricultural labourer in 

a village and was raped by two men while a third immobilized her. The Supreme 

Court while convicting the rapists allowed the sentence of 3 years rigorous 

imprisonment given by the trial court to remain, even though it held that 

sentence was inadequate.305In fact the sentencing in sexual offences in our 

country at various levels, have been different though the law was same .. More 

over this variation of sentencing at various judicial forums is really confusing in 

view of the fact that our Penal Code has already incorporated provision as to the 

extent of minimum punishment in case of certain offences. 306 

A complete U turn of the sentencing at various level of the judiciary has 

become the characteristic feature of sexual offences and the following decisions 

would lend support to this view. In State of Maharashtra v Chandraprakash 

Kewalchand Jain,307 there was a rape of a married teen aged girl by a police 

officer. The trial court convicted him for 5 years rigorous imprisonment, the High 

Court ordered ·for his acquittal but the Supreme Court upheld the order of trial 

court. In State of Rajasthan v. Shri Narayan, 308 there was a rape of a married 

woman by her relative. The trial court a sentence of rigorous imprisonment for 2 

years and a fine of Rs. 1000; the High Court acquitted the accused but the 

acquitta"l was set aside by the Supreme Court which ordered for the restoration of 

the trial court's award. Seeing the awarding of punishments as stated above no 

one would agree that the punishments in these cases had been adeguate. 

In State of Andhra Pradesh v. G.angula Satya Murthy/09 a girl of 

sixteen (Satya Vani) was raped and throttled to death. This was the gravest of 

the charge put against respondent Gangula Satya Murthy alias Babu. Sessions 

Court convicted him under Section 302 and 376 of the Indian Penal Code and 

3
"

3 Ibid: TI1e rC<lsons were a) the appellant had lost his job in view of the com·iction recorded by the 
High Court: b) he must hm·e suffered great humiliation in the societ)·: C) the prospect of getting a 
suitable match for his own daughter have perhaps been marred in the wake of the finding of guilt 
recorded againSI. him in the context of such offence: d) the incident occurred some seven years back 
and about six and a half years elapsed since the dismissal of appeal by the High Court. 
·'ll·t t994 sec {Cri) 1573. 
305 Note that in Chitrnjan Das v. State of UP. ( 1974) 4 SCC 454. the oiTender committed unrt.-1tural 
offence, the trial court convicted him but the sentence was reduced to the period already undergone by 
the Supreme Court. In Faza! Rab Chaudhary v. State of Bihar, (1982) 3 SCC 9. the offender was 
convicted for committing unnatural offences, but his sentence was reduced from 3 years to 6 months 
riJorous imprisonment. 
3 See The Criminal Law (Amendment) Act, 1943, (Act 43 of 1983): See section 376 (I) and 376 (2). 
307 (1990) 1 sec 550. 
308 (1992) 3 sec 615. 
309 AIR 1997 SC 1588. 
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sentenced him to 'imprisonment for life and rigorous imprisonment for 7 years 

respectively under the two counts. But on appeal, a Division Bench of the High 

Court of Andhra Pradesh acquitted him. The Supreme Court while expressing its 

strong disapproval of the approach of the High Court and its casting a stigma on 

the character of the deceased prosecutrix reversed the order of the High Court. In 

State of Maharashtra v. Rajendra Jawanmal Gandhi,310 Rajendra Jawanmal 

Gandhi (the accused) was convicted by the Sessions Judge, Satara for offences 

under Section 376, Indian Penal Code (IPC) and Section 57 of the Bombay 

Children Act, 1948 for having committed rape on a girl of eight years of age and 

sentenced to undergo rigorous imprisonment for 7 years and to pay fine of Rs. 

5,000/- and in default of payment of fine to undergo rigorous imprisonment for 

six months and for offence under Section 57 of the Bobmay Children Act, he was 

sentenced to undergo rigorous imprisonment for one year and fine of Rs. 500/

and in default thereof rigorous imprisonment for one month. The substantive 

sentences were ordered to run concurrently. Maruti car in which the offence of 

rape was committed was ordered to be forfeited and confiscated to the State. The 

accused appealed to the Bombay High Court against his conviction and sentence. 

~ Division Bench of the High Court by judgment dated October 4, 1994 upheld 

the conviction of the accused under Section 57 of the Bombay Children Act and 

upset the conviction under Section 376, IPC and instead convicted him for an 

offence under Section 354, IPC and sentenced him to suffer rigorous 

imprisonment which he had already undergone (which was 33 days in all) and to 

pay fine of Rs. 40,000/-. In default of payment of fine, the accused was 

sentenced to undergo rigorous imprisonment for three months. It was ordered 

that out of the fine so realized, a sum of Rs. 25,000/- shall be paid to the 

complainant who was father of the girl. For an offence under Section 57 of the 

Bombay Children Act, sentence was reduced to imprisonment already undergone 

and the accused was not required to undergo any separate imprisonment for this 

offence. The Maruti Car was ordered to be returned to the accused and the order 

of forfeiture and. confiscation was set aside. On an appeal the Supreme Court 

restricted itself and ordered for the imposition of sentence as awarded by the trial 

court and observed that: 311 

"We may emphasize that though for such an offence a more severe sentence 

would have been desirable but we have restricted ourselves to the maintenance of 

the sentence as imposed by the learned Sessions Judge for the reason that the 

State did not seek any enhancement of the sentence by filing an appropriate 

petition in the High Court or in this Court and for over a period of seven years, 

~ 1 '' AIR 1 <J<J7 SC 3<J~(). 
311 Ibid at p. 3994. 
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while the case has remained pending here, no notice had been issued to the 

acquitted respondent to show cause as to why in the event of his acquittal being 

set aside, a more deterrent sentence, than the one imposed by -the Sessions Judge 

be not imposed upon him and without putting him on such a notice, the Court 

cannot enhance the sentence. "312 

In State of Himachal Pradesh v. Raghubir Singh,313 the trial court 

convicted the accused for the commission of rape but the High Court acquitted 

the accused the and ultimately the Supreme Court set aside the acquittal of the 

respondent by the High Court holding him guilty of an offence under Section 376, 

IPC for having committed rape on the prosecutrix. In State of U. P. v. Babul 

Nath,314 the Sessions Judge convicted the respondent for offence under Section 

376, !PC for having committed rape on a minor girl aged about 5 years and 

sentenced him to suffer imprisonment for five years. On appeal by the 

respondent, the High Court, however, acquitted him of the charge of rape. The 

Supreme Court set aside the acquittal and held respondent guilty of an offence 

punishable under Section 376 IPC and restored the sentence imposed by the 

Sessions Judge. · 

In Madan Gopal Kakkad v. Naval Dubey, 315 the trial Court acquitted the 

respondent for an offence under Section 376, IPC for having committed rape on a 

girl child of 8 years of age. Aggrieved by the judgment of the trial Court the State 

filed an appeal before the High Court chaHenging the order of acquittal. Father of 

the child also filed a criminal revision in the High Court questioning the legality of 

the order of acquittal. It appeared that one Jay Rao of New York (U.S.A.) wrote 

the report of this incident in a German Magazine called "Der Spiegel" and after 

visiting Jabalpur sent a petition of grievance addressed to the Chief Justice of 

India with a copy to the Chief Justice of Madhya Pradesh. On the basis of this 

petition another criminal revision was also registered. The High Court disposed of 

the appeal and two criminal revision by a common judgment, whereby it allowed 

312 It may be noted that in Lllis case,( I) that the High Court after having come to the conclusion that the 
accused was guilty of an offence under section 376/ 511 of the IPC could not have convicted the 
accused for an offence under section 354 IPC. (2) Section 511, IPC provides punishment for attempting 
to commit offences punishable "ith imprisonment for life or other imprisonment. ln this case since the 
girl was under 12 years of age and the Session Judge having found that offence of rape had been 
committed could not have awarded sentence of 7 years when the law prescribes minimum sentence of 
rigorous imprisonment for a term not less than 10 years, unless exceptional circumstances existed. (3) 
The state or the complainant did not come up in appeal in the High Court for enhancement of the 
sentencc.(4) Th<lugh there was no charge under section 376 read with section 51 UPC. under section 
222 of the Code of Criminal Procedure when a person is charged for an offence he may be com·ictcd of 
an attempt to commit such offence although the attempt is not separately charged. 
313 0993) 2 sec 622. 
31

'
1 (1994) 6 SCC 2 9: It may be noted that the offence was committed in March 1977 and the appeal 

was decide by the court in August 199-l. 
315 < 1 992) 3 sec 204: 1992 AIR sew 1480. 
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the State appeal, held respondent guilty of an offence under Section 354, IPC and 

sentenced him to pay a fine of Rs. 3,000/- and in default to suffer simple 

imprisonment for six months. The High Court also directed that a sum of Rs. 

2,000/- out of the fine amount if realised be paid over as compensation to father 

of the child who was petitioner in the criminal revision. No separate orders were 

passed in the two criminal revisions. The State did not prefer any further appeal 

before this Court. However, the father of the victim girl, who was the complainant 

and also petitioner in the criminal revision before the High Court, filed criminal 

appeal in this Court. He felt aggrieved by the judgment of the High Court on the 

ground that the High Court had erred in finding the respondent guilty of a minor 

offence under Section 354 IPC when all the necessary ingredients to constitute an 

offence punishable under Section 376 IPC had been satisfactorily established and 

that the sentence of mere fine under Section 354, IPC for such a serious offence 

was grossly inadequate and was not commensurate with the gravity of the 

offence committed by the respondent. This Court after examining the whole 

evidence and law on the subject held the respondent guilty of an offence under 

Section 376. !PC and set aside his conviction under Section 354, IPC. The Court 

then addressed itself to the quantum of punishment which would meet the ends 

of justice in the facts and circumstances of. the case. The Court having regard to 

the seriousness and gravity of the repugnant crime of rape perpetrated on a girl 

child of 8 years of age sentenced the respondent to rigorous imprisonment for a 

period of seven years and to pay a fine of Rs. 25,000/- and in default to suffer 

rigorous imprisonment for 1-1/2 years. It was further directed that the amount of 

fine of Rs. 25,000/- if realised shall be paid to the victim girl who was now a 

major. 316
. 

In Bharwada Bhoginbhai Hirjibhai v. State of Gujarat,317 the accused 

had been convicted for the offence under Section 376 read with Section 511, IPC 

and was sentenced to two and a half years rigorous imprisonment. He was 

accused of having committed the offence against girls of 10 to 12 years of age. 

The Supreme Co.urt said that the accused had behaved in a shockingly and 

indecent manner. The magnitude of his offence cannot be over-emphasised. The 

Supreme Court further noticed that the incident occurred some seven years back 

and the apP€11ant had lost its job in view of the conviction recorded by the High 

Court. The accused was also having a daughter of the same age at the time he 

committed the crime. This Court was of the view that the accused must have 

316 ld at SC3996.: The oiTence in this case was committed in September 1982 and the judgment was 
delivered in April.1992 by the Supreme Court. 
317 1983 Criminal Law Joumal 1096: AIR 1983 SC 753. 
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suffered great humiliation in the society. The prospects of getting a suitable 

match of his own daughter had perhaps been marred in view of the stigma in the 

wake of the finding of guilt recorded against him in the context of such an 

offence. Taking into account the cumulative effect of these circumstances, and an 

overall view of the matter, the Court said that the ends of justice would be 

satisfied if tne substantive sentence imposed by the High Court for the offence 

under Section 376 read with Section 511, IPC was reduced from one of two and a 

. half years to one of 15 months' rigorous imprisonment. 318 

In State of Maharashtra v. Prakash,319 the Court set aside the acquittal 

by the High court of the respondents for offence under Section 376 read with 

Section 34, IPC as well as under Section 342 read with Section 34, IPC. The Extra 

Additional Sessions Judge, Amravati had, however, convicted the respondents 

and sentenced them to rigorous imprisonment for three years on the first count 

and for two months on the second count. After having set aside the acquittal of 

the respondents the Court on the question of sentence said as under : 

"We are aware that the offence had taken place in the year 1978 and that they 

were acquitted by the High Court as far back as August, 1981 and we are 

reversing the acquittal after a lapse of more than 10 years but having regard to 

the nature of the offence and the circumstances in which it was perpetrated, we 

are of the opinion that the respondents deserve no mercy. They should suffer for 

their deed. "320 

In Madan Lal v. State of J. & K., 321 the accused-Headmaster of a School 

sent the prosecutrix a rustic girl of his school, to his house for cooking; thereafter 

accused came to house and committed sexual assault. Absence of prosecutrix and 

accused from school was corroborated by other student witnesses. The learned 

Sessions Judge found out some contradictions between her statements to the 

police under Section 161, Cr. P.C. and ultimately came to the conclusion that the 

statement of the prosecutrix does not inspire any confidence and the said 

statement is unworthy of acceptance. With these findings the learned Sessions 

Judge acquitted the accused of the charge levelled against him. On an appeal 

being carried by the State against the said order, of acquittal, the Division Bench 

of the High Court by the impugned judgment reversed the order of acquittal and 

came to hold that the charge against the accused under Section 376 read with 

511, LP.C. has been proved beyond reasonable doubt and accordingly the 

accused has been convicted there under and has been sentenced to undergo 

.1\X Ibid. 
11

') AIR I'J'J2 SC 1275: AIR I'J'J2 SCW 12-+0. 
32

'' Ibid, 
321 AIR 1998 SC 386_ 
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rigorous imprisonment for a period of 5 years with a fine of Rs. 2,000/-, in 

default, a further period of 6 months' imprisonment as al~eady stated .322 

In State of Punjab v. Gurmit Singh and others, 323 the prosecutrix a 

school girl below the age of 16 years was abducted and forcibly subjected to 

sexual intercourse by the three respondents without her consent and against her 

will. The trial Court not only fell in error in acquitting them of the charges levelled 

against them but also erroneously disbelieved the prosecutrix.It also quite 

uncharitably and unjustifiably even characterized her as a girl "of loose morals" or 

"such type of a girl". Ultimately the Supreme Court set aside the judgment of the 

trial Court ,and convicted all the three respondents for offences under Section 

353/355/368 and 375 I. P. C. But on the question of sentencing the court took a 

balancing approach and imposed 5 years rigorous imprisonment and a fine of Rs. 

5000 on each of the accused. The court did not impose the minimum sentence 

prescribed in section 375 of the Indian Penal Code on the ground that: 

"In this case the occurrence took place on 30-3-1984 (more than 11 years ago). 

The respondents were aged between 21-24 years of age at the time when the 

offence was committed. We are informed that the respondents have not been 

involved in any other offence after they were acquitted by the trial Court on 1-6-

85, more than a decade ago. All the respondents as well as the prosecutrix must 

have by now got married and settled down in life. These are some of the factors 

which we need to take into consideration while imposing an appropriate sentence 

on the respondents. "324 

In State of Maharashtra v. Priya Sharan Maharaj and others, 325 the 

accused, a spiritual .teacher committed rape on 3 girls at differen( times. The 

additional Sess_ion Judge charged him under the relevant provisions of the Penal 

Code. But the H·1gh Court discharged the accused merely on the ground that the 

accused was a sanity o\d man who had thousands millions of disciples all over 

India. In Kumudi Lal v State of U.P, 326 the victim aged about 14 years, had 

gone to ease herself in a field near her house and while she was doing so the 

accused pounced upon her, pinned her down on the ground, committed rape 

when she started· resisting and raising shouts, strangulated her and killed her by 

tying her salwar around her neck. The trial court imposed death sentence which 

was confirmed by the High Court. But the Supreme Court on an appeal reduced 

the sentence to life imprisonment on the ground that circumstances indicate that 

3
:::: In setting aside the order of acquittal the Hjgh Court came to the conclusion that the entire approach 

of the trial court in t11e matter of appreciation of evidence lacked objectivity. 
323 AIR 1996 SC 3986. 
324 Ibid at p.3995. . 
325 AIR 1997 SC 2041. 
326 c 1999) 4 sec 1 08. 

177 



probably the prosecutrix was not unwilling initially to allow the appellant to have 

some liberty with her. 327 . This type of reasoning by the apex court seems to give 

the benefit of doubt to the accused of sexual offences is against the policy of law 

which does not cast any doubt on the character of the victim of sexual offences. 

More over the use of the words, "probably the prosecutrix was not unwilling 

initially to allow the appellant to have some liberty with her" .. exposes the 

uncertainty in the minds of the court. 

In State of Karnataka v Krishnappa,328 there was a rape of a 8 years 

old minor girl by a 49 years old married man. The accused first went to the 

. mother of ttie prosecutrix to get his sexual lust satisfied and on ·failure dragged 

the minor prosecutrix to a room and committed rape inflicting various injuries on 

the prosecutrix. The trial court convicted the accused under section 376 IPC, and 

sentenced him' to 10 years rigorous imprisonment and a fine of Rs. 3000. But the 

High Court on an appeal reduced the sentence to 4 years rigorous imprisonment 

on some irrelevant ground. 3290n an appeal the Supreme Court enhanced the 

sentence to 10 years rigorous imprisonment. 

· In State of H.P v Mango Ram,330 the accused aged 17 years was the 

brother in law of the prosecutrix's father committed rape on the prosecutrix who 

was 2-3 years younger than the accused. The Session Court acquitted the 

accused taking the view that the prosecutrix must have been above the age of 16 

years and the evidence as a whole indicated that there was consent on the part of 

the prosecutrix to have the sexual act. The High Court did not interfere with the 

findings of the Session Court. On an appeal the Supreme Court held the accused 

liable for the offence under section 376 IPC. 

Again in State of Maharashtra v Suresh,331 there was a rape and 

murder of four years old girl. The trial court awarded death sentence. But the 

accused was acquitted by the High Court. Since the accused respondent was 

acquitted by the High Court, the Supreme Court held that the lesser option is not 

foreclosed and hence sentence of death awarded by the trial court altered to 

sentence of life imprisonment. In Kamal Kishore v State of U.P, 332 the accused 

25 years old raped a girl aged about 12-13 years minor girl. The Session Judge 

acquitted the accused. On an appeal the High Court reversed the acquittal and 

m Ibid. 
ng (2000) 4 sec 75. 
329 The ground considered by the High Court were that; the accused was an illitemte person belonging 
to SC, was also a chronic addict to drinking and had committed rape in a state of intoxication and had 
an old mother, \\ife and children as his dependants. 
330 (2000) 7 sec 224-. 
331 (2000) 1 sec .n 1. 
33~ (20()(J) 4 sec so2. 
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convicted him under section 376 !PC. Using its discretion under the proviso, 

however the High Court did not impose minimum seven years sentence and 

instead awarded 3 years rigorous imprisonment and a fine of Rs. 10,000. The 

High Court found that since the offence took place 10 years ago, the accused 

"might have settled in life". The Supreme Court held that the high court had 

rightly convicted the accused. But the reasoning of the high court with regard to 

the "adequate and special reasons" which is requirement of proviso to section 376 

IPC was found to be in adequate and not special in the instant case. 

State of Maharashtra v Bharat Fakira Dhiwar, 333 is a classic example 

which exposes the lacunae of sentenciQg policy in relation to sexual offences. 

Here the accused raped and murdered a 3 year old girl. The trial court imposed 

the sentence of death but the High Court acquitted the respondent. The Supreme 

Court found· the case to be perilously near the region of "rarest of the rare case". 

But as the accused was once acquitted by the High Court, the extreme penalty 

need not be imposed. Accordingly the death sentence was altered to life 

imprisonment. This reasoning of the apex court is bound to confuse the 

sentencing policy in sexual offences. 

Even undue benefit of doubt was given in favour of the accused in some 

cases. State of Rajasthan v Om Prakash,334 is one of such example where a 8 

year old girl was raped and made unconscious by the accused. The Session 

Judge found the respondent guilty for an offence under section 376, I.P.C and 

imposed rigorous imprisonment for 7 years and a fine of Rs. 1000. The High 

Court gave the benefit of doubt to the respondent and acquitted him.335 However, 

the Supreme Court reversed the judgment of the High Court and awarded 7 years 

rigorous imprisonment. Similar principle of benefit of doubt operated in the mind 

of the court in Sudhansu Sekhar Sahoo v State of Orissa.336 Here the 

prosecutrix's asserted that she was· a virgin till the alleged incident of sexual 

intercourse. But the medical evidence supported by her physical features revealed 

that she was habituated to sex. There was also delay in filing FIR. The prosecutrix 

who was a Malaria Inspector also failed to naturally foresee the impropriety of 

travelling along with other males in a jeep for such a long distance during the 

night. All these led the court to hold that in view of the broad probabilities of the 

case, the appellant is certainly entitled to the benefit of doubt. 

333 (2002) I SeC 622: AIR 2002 SC I 6. 
33

.
1 (2002) s sec 745. 

335 TI1e main reasons which preYailed with the high court was first the non examination or the other 
independent witnesses and second. the rejection of medical evidence i.e. testimonY or the doctor. 
336 (2002) 10 sec 7-D. · 
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What is interesting to see that while holding the above view the court had 

departed to some extent from its earlier observation in another case where it had 

observed that: 337 

"It will be appropriate at this stage to bear in mind that in assessing the 

testimonial potency of the victim's version, the human psychology and behavioural 

probability must be looked into. The inherent bashfulness and the feminine 

tendency to conceal the outrage of masculine sexual aggression are factors which 

are relevant to improbabilise the hypothesis of false implication. "
338 

The same court realized the fact in State of H.P v Gian Chand/39 
where 

it observed that: 

"Courts should examine broader probabilities of a case and not get swayed by 

minor contradictions or insignificant discrepancies in the statements of the 

prosecutrix, which are of not fatal nature, to throw out an otherwise reliable 

prosecution case. "340 

One may aptly question the standing of the court seeing the contrast in 

Bhupinder Sharma v State of U.P, 341 where the apex court held that: 

''Reason that appellant had not actually committed rape, could not be a ground to 

warrant a lesser sentence. Not only was the accused present, but he was also 

waiting for his tum. "342 

The rationale of the Supreme Court was that: 343 

"In the case in hand, the only reason which seems to have weighed with the trial 

court is that the present accused-appellant had not actually committed the rape. 

That can not be a ground to warrant a lesser sentence; more so, in view of 

Explanation 1 to sub section {2) of section 376 IPC. By operation of a deeming 

provision a member of a group of persons who have acted in furtherance of their 

common intention per se attracts the minimum sentence. Section 34 IPC have 

been applied by both the trial and the high court to conclude that rape was 

committed in furtherance of common intention. Not only the accused- appellant 

was present, but he was waiting for his turn, as is evident from the fact that he 

was in the process of undressing."344 

m (I <JXO) 3 SCC 15<J . 
.1.1~ Ibid. 
339 (200 I) 6SCC 71. 
340 Ibid. 
341 Ibid, Para 17. 
342 Ibid: See. Pant 16: l11is was a case of gang rape and in the opinion of the Supreme Court the only 
reason which seems to haye weighed with the trial court was that the present accused-appellant had not 
actually commiued rdpe and therefore warranted a lesser sentence. Ulti,mately the Supreme Court held 
that the High Court had rightly enhanced tl~e sentence from~ years to the prescribed minimwn 10 years 
imprisonment. Tile Apex Courts reasoning conforms the famous utterances of Rabindranath Tagore. 
which equates the people who commits crime (sin) with those who tolerate it 
343 ld Para 14: The court also held that in case of gang rape clinching proof of completed act of rape is 
not essential. 
344 Id at para 16: 
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Unmerited acquittal whether at the district level or at the High Court level 

or at the National level of the judiciary is another area which is also reflective 

inter alia of the defective sentencing policy. The judicial discretion has to be 

exercised judicially. In most of the cases involving sexual offences it can be seen 

either the lower court345 or the high court346 have acquitted the accused and 

ultimately at the hand of the highest court the accused was found guilty. Not only 

unmerited acquittal but a variation as to the quantum of sentence is clearly 

discernible.347 Further the judicial discretion allowed the courts to exercise some 

liberty in reducing and increasing the quantum of sentence on the pretext of 

"adequate and special reasons". This has also given the courts a freedom as to 

not awarding the minimum sentence prescribed by the law, in the pretext of 

'adequate and special reasons'. 

One must understand that an unmerited acquittal does do no good to the 

society. If the prosecution has succeeded in making out a conviction case for 

recording a finding as to the accused being guilty, the court should not lean in 

favour of acquittal by giving weight to irrelevant or insignificant circumstances or 

by resorting to technicalities or by assuming doubts and giving benefit thereof 

where none exists. A doubt as understood in criminal jurisprudence has to be a 

reasonable doubt and not an excuse for a finding in favour of acquittal. 348 An 

unmerited acquittal encourages wolves in the society being on the prowl for easy 

prey, more so when the victims of crime are helpless females. It is the spurt in 

the number of unmerited acquittals recorded by criminal courts which gives rise 

to the demand for death sentence to the rapists. 

It may be submitted that the sentencing policy and the decisions of courts 

in various level of our country is bound to misled one, speCially in view of the fact 

w, Sec: Stale of Punjab, Appd lanl v Gurmil Singh ami others, Rcspondcnl AIR I')')(, SC :~'>X(,: Slate of 
U.P v Mango Ram (2000) 7 SCC 224: Madan Gopal Kakkad v Naval Dubey (I <J!J2) 3 SCC 204: J <J'J2 
AIR ( SCW) 1480: In all these cases the accused was acquitted by the lower court 
3
.
1
r, Sec State of Malmrashtra v Chandmpmkash Kewal Chand J~i (199-l) SCC (Cri) 1573: State of A.P, 

Appellant \' Satya Murthy, Respondent AIR 1997 SC 1588: State of Rajasthan. Appellant ,. Slui 
Narayan, Respondent. (1 992) 3 SCC 6!5: State of Himachal Pradesh v Raghubir Singh (l 993) 2 SCC 
622: State of Maharashtrd ,. Prakas AlR 1992 SC 1275: State of Maharashtra.. Appellant v Pria Sharan 
Maharaj and Others. Respondent AIR 1997 SC 2041: State of Maharashtra v Suresh (2000) I SCC 4 71: 
Stale of Maharashtra ,. Bharat Fakira Dhiwar (2002) 1 SCC 622: AIR 2002 SC 16: ln all these cases 
the accused was acquitted by the High Court but was held guilty by the Supreme Court. 
347 See: : State of Punjab. Appellant v Gunnit Singh and others, Respondent AIR 1996 SC 3 986; State 
of U.P v Mango Ram (2000) 7 SCC 224: Madan GopaJ Kakkad v Naval Dubc\· (I 992) 3 SCC 204: 
1992 AIR ( SCW) 1480: State of Maharashtra v Chandraprakash Kewa1 Chand jani ( 1994) SCC (Cri) 
1573: State of AP, Appellant ,. Satya Murthy, Respondent AlR 1997 SC 1588: State of Rajasthan. 
Appellant v Shri Narayan _ Respondent (1992) 3 SeC 615: State of Himachal Pradesh ,. Raghubir 
Singh ( 1993) 2 SCC 622: State of Maharashtra v Prakas Affi. 1992 SC 1275: State of Maharashtra. v 
Pria Sharan Maharaj and Others. AIR 1997 SC 2041: ·State of Maharashtra v Surcsh (2000) I SCC 4 71: 
State of Maharashtra v Bharat Fakira Dhiwar (2002) 1 SCC 622: AIR 2002 SC 16 
348 State of Rajasthan .v. N. K (2000) 5 SeC 30. 
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that, in most of the cases there has been a complete 'U Turn" of the decision 

starting from the lower trial court to the highest court of the respective state349 

and ultimately at the hands of the Apex Court of the country which delivered a 

judgment, open to criticism. Though some mitigating steps have been taken by 

the legislature by introducing Criminal Law amendments Act 1983 which 

prescribes for the imposition of minimum sentence prescribed by the Act, yet a 

lot is to be done in this respect. Moreover the lower judiciary, the higher judiciary 

including the Supreme Court has been in a dilemma as to the exact punishment 

which is necessary in relation to any offence including sexual offences against 

women, can not be denied from the facts available at hands. One way to solve 

the problem in sentencing sexual offences could be the prescription of minimum 

sentence for each sexual offence by the legislature and strict adherence to the 

prescribed punishment by the judiciary at all levels of the country. It is true that 

the seriousness and sensitivity with which a judge views a crime is reflective of 

the sentence he awards to the offender. The variation of the quantum of sentence 

in sexual offences at different levels of the judiciary is bound to mislead one when 

he sees that same laws were applied by all. Here it may be submitted that 

sensitivity of the judges at different level (which differs from man to man); 

determination of sentence largely by other consideration; judicial discretion; 

failure of the legislature to prescribe mandatory minimum sentence for sexual 

offence; and to some extent failure to impose prescribed minimum sentence has 

led to the variance of the quantum of sentence at various level of our judiciary. 

This is also reflective of the lacunae of our laws relating to sexual offences. The 

need of the hour is to bring about certain regulation and predictability in the 

matter of sentencing.350 

c) Imposition of Death Penalty in Sexual Offences Falling in the 'Rarest of 

the Rare' Category 

349 See StClte of Mahanishtra ~- Chandraprakash Kewal Chand Jani ( 1994) SCC (Cri) 1573: State of A.P. 
Appellant v Satya Murthy. Respondent AIR 1997 SC 1588: State of Rajasthan. Appellant v Shri 
Narayan. Respondent (1992) 3 SCC 615: State of Himachal Pradesh v Raghubir Singh (1993) 2 SCC 
622: State of M<Jharashtra v Prakas AIR I <Jn SC I 275: State of Maharashtra ,. Pryia Sharan Maharaj 
and Others. AIR 1997 SC 20-l-l: State of Maharashtra v Suresh (2000). l SCC -l7l: State of 
Maharashtrd v Bharat Fakira Dhiwar (2002) l SCC 622: AIR 2002 SC 16: : State of Punjab v Gunnit 
Singh and others. AlR 1996 se 3986: State of U.P v Mango Ram (2000) 7 SeC 22-l: Madan Gopal 
Kakkad v Naval Dubey ( 1992) 3 SeC 204: 1992 AIR (SeW) 1480: 
350 The Malimath Cm~ittee in its Report, March 2003 expressed the similar need and recommended a 
statutory Committee to lay down guidelines on sentencing under the chairmanship of a former judge or 
a former Chief Justice of the Supreme Court experienced in criminal law with other members 
representing the prosecution, legal profession, police, social scientist and women representati,·e: See 
The Malimath Committee Report. Volume 1, Chapter 14.4.5, Need for Sentencing Guidelines. March 
2003. 
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The steady increase in the number of rape and sexual assault coupled with 

brutal murder of female person ranging from 8 months351 old to the age of 

majority and above and the spurt in the number of unmerited acquittals recorded 

by criminal courts gave rise to the demand for death sentence to the rapists. 352 It 

is only in the case of sexual offence of rape the judiciary followed the deterrent 

theory in some cases and imposed death sentence. 353 Even then the assertion is 

partially right as because in most of the cases where the judiciary had imposed 

death penalties were the cases of brutal rape coupled with murder. Broadly two 

different trends are clearly discernible; first where the case in the opinion of the 

court fell in the· "rarest of the rare" category and consequently the court has 

taken strong deterrent view and consequently awarded or confirmed death 

penalty; second where the case in the opinion of the court did not fall in the 

"rarest of the rare" category and the court has taken only a deterrent view and 

consequently awarded life imprisonment or reduced the death penalty to the life 

imprisonment. 

The extreme penalty can be inflicted only in gravest cases of extreme 

culpability and in making choice of the sentence, in addition to the circumstances 

of the offender also. Having regard to these principles with regard to the 

imposition of the extreme penalty the court must notice that there are absolutely 

no mitigating circumstances. Laxman Naik.v. State of Orissa,354 is an 

illustrative case in this regard. Here there was a calculated, cold-blooded and 

brutal murder of a seven years old girl by her own uncle after committing rape on 

her. The court upheld the death sentence awarded by the High Court and the Trial 

Court. The court was moved by the hard facts of the present case; that the 

appellant was the 'uncle of the deceased and almost occupied the status and 

position that of a guardian. Consequently the victim who was aged about 7 years 

old must have repo~~d complete ·confidence in the appellant. It was on account of 

such a faith and belief that she acted upon the command of the appellant in 

accompanying him under the impression that she was being taken to her village 

351 Sec: State of Punjab v Major Singh AIR 1967 SC 63 where the accused caused injury to the private 
part of a 8 months old female child giving vent to his unnatural lust: Sec also State of Rajasthan v Om 
Prakash, (2002) 5 SCC 745 involving rape of 8year old girl: State of Maharashtra ,. Bharat Fakin1 
Dhiwar (2002) I SCC 622 involving rape and murder of 3 years old girl: State of U.P" Satish (2005) 3 
SCC I 14, involving rape and murder of less than 6 year old girl; Bantu v State of M.P. (200 I) 2 SCC 
28. involving rape and murder of 6 year old girl; Mohd. Chaman v State (NCT of Delhi).(2000) 4 SCC 
502,involving mpc and resulting murder of a one and half year old girl: State of Maharashtra v 
Suresh(2000) 1 SCC 4 71 involving a rnpe and murder of 4 year old girl; Kumudi Lal v State of 
U.P(l999) 4 SCC 108,in\'oh·ing rape and murd~r of 14 years old girl; the court did not consider the 
case to be falling within the west of mre category. 
m Sli!te of Rajaslhan v N. K\2000) 5 SCC 30. 
·1 ~ 3 The Apex Court imposed death sentence only where there was brutal rape. 
304 (1994) 3 sec 381. 
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unmindful of the pre-planned unholy designs of the appellant. The court was also 

moved by the fact that the victim was a totally helpless child there being no one 

to protect her in the desert where she was taken by the appellant misusing her 

confidence to fulfil his lust. Thus the court while justifying death penalty observed 

that: 

''The evidence on record is indicative of the fact as to how diabolically the appellant 

had conceived of his plan and brutally executed it and such calculated, cold

blooded and brutal murder of a girl of a very tender age after committing rape on 

her would undoubtedly fall in the category of rarest of the rare cases attracting no 

punishment other than capital punishment and consequently the sentence of death 

imposed upon the appellant for the offence under section 302 must be 

confirmed. "355 

In Dhananjay Chatterjee.v. State of West Bengal, 356
, there was a 

rape and murder of a helpless and defence less school going girl. Upholding the 

imposition of death sentence awarded by the trial court and the High Court, the 

Supreme Court observed that: 

"The sordid episode of the security guard, whose sacred duty was to ensure the 

protection and welfare of the inhabitants of the flats in the apartment, should have 

subjected the deceased, a resident of one of the flats, to gratify his lust and 

murder her in retaliation for his transfer on her complaint, makes the crime more 

heinous. Keeping in view the medical evidence and the state in which the body of 

the deceased was found, it is obvious that a most heinous type of barbaric rape 

and murder was committed on a helpless and defenceless school-going girl of 18 

years. The faith of the society by such a barbaric act of the guard, gets totally 

shaken and its cry for justice becomes loud and clear .... A real and abiding concern 

for the dignity of human life is required to be kept in mind by the courts while 

considering the confirmation of the sentence of death but a cold blooded pre

planned brutal murder, without any provocation,- after committing rape on an 

innocent and defenceless young girl of 18 years, by the security guard certainly 

makes this case a rarest of the rare cases which calls for no punishment other than 

the capital punishment. "357 

In Kamta. Tiwari.v. State of M.P,358 the accused kidnapped a 7 years 

innocent girl committed rape on her and then after murdering her threw the dead 

body in a well. The Supreme Court while upholding the conviction and death 

penalty observed that: 

"When an innocent helpless girl of 7 years was ·subjected to such barbaric 

treatment by a person who was in a position of ther trust his culpability assumes 

355 fbid. 
356 (1994) 2 sec no . 
. 1s: Ibid. 
3:'8 ( 1996) c; sec 2so. 
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the proportion of extreme depravity and arouses a sense of revulsion in the mind 

of the common man. In fine, the motivation of the perpetrator, the vulnerability of 

the victim, the enormity of the crime, the execution thereof persuade us to hold 

that this is a rarest of the rare case where the sentence of death is eminently 

desirable not only to deter others from committing such atrocious crimes but also 

to give emphatic expression to society's abhorrence of such crimes. "359 

Molai.v. State of M.P/60 both, the accused, a guard and a prisoner 

committed rape on a 16 years old daughter of an officer, they also killed her and 

threw the dead body in a septic tank. The Supreme Court held that sentence of 

death was the only proper punishment. In State of U~P.v. Satish,361 there was 

rape and murder of minor less than 6 years old the Apex Court followed deterrent 

theory and confirmed death sentence. The court observed that: 

"The principle of proportion between crime and punishment is a principle of just 

desert that serves as the foundation of every criminal sentence that is 

justifiable .... Judges in essence affirm that punishment ought always to fit the 

crime; yet in practice sentences are determined largely by other considerations. 

Sometimes even the tragic results of his crime. Inevitably these considerations 

cause a departure from )J.Jst deserts as the basis of punishment and create cases of 

apparent injustice that are serious and widespread. Proportion between crime and 

punishment is a goal respected in principle, and in spite of errant notions, it 

remains a strong influence in the determination of sentences. Anything less than a 

penalty of greatest severity for any serious crime is thought to be a measure of 

toleration that is unwarranted and unwise. But intact quite apart from those 

considerations that make punishment unjustifiable when it is out of proportion to 

the crime, .unfortunately disproportionate punishment has some very undesirable 

practical consequences. "362 

In Mohd Chaman.v. State (NCT of Delhi)363
, falls under the second 

category. Here the accused a 30 years old man raped a child of one and half year 

old. In the process of committing rape, injuries inflicted on liver, apart from other 

injuries which resulted in the death of the child. In the opinion of the Apex Court 

the case did not fall within the rarest of the rare category and therefore it held 

that death sentence not warranted. The Court further observed that: 

"In the present case the crime committed is undoubtedly serious and heinous and 

the conduct of the appellant is reprehensible. It reveals a dirty and perverted mind 

of a human being who has no control over his carnal desires. But treating the case 

on the touchstone of the guidelines laid down in Bachan Singh, Ma,chhi Singh and 

359 AIR 1996 SC 2800. 
360 (1999) 9 sec ss1. 
361 (2005) 3 sec 114. 
362 Ibid: See. Paras 28-30. 
363 c2oo I) 2 sec 2s. 
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other decisions and balancing the aggravating and mitigating circumstances 

emerging from the evidence on record, the case can not be appropriately called 

one of the rarest of the rare cases. The appellant can not be said to be such a 

dangerous person that to spare his life will endanger the community. It cannot be 

held that the circumstances of the crime are such that there is no alternative but 

to impose death sentence even after according maximum weightage to the 

mitigating circumstances in favour of the offender. The case is one in which a 

humanist approach should be taken in the matter of awarding punishment. 

Accordingly the capital sentence imposed against the appellant by the courts below 

is set aside. Instead the appellant shall suffer rigc;JUrous imprisonment for life. " 364 

The decision is bound to be criticized on many grounds. First, the court 

had overlooked the fact that the victim was a helpless child of one and half years 

old. There was no one to protect her. Secondly the accused seems to have acted 

in a beastly manner as in the process of committing rape, injuries were inflicted 

on liver, apart from other injuries which resulted in the death of the child. These 

makes the offence a rarest of the rare category but the court tho_ught it 

otherwise. Similar was the decision of the Apex Court in State of 

Maharashtra.v. Bharat Fakira Dhiwar, 365 there was rape and murder of a 3 

years old girl, the trial courts award of death sentence was altered by the 

Supreme Court to that of life imprisonment. Although the court found the case to 

be perilously near the region of 'rarest of the rare', but as t~e accused was once 

acquitted by the High Court, extreme penalty was not warranted. Here also the 

court failed to realize the helplessness of a child who was subjected to barbaric 

treatment. 

Amit-v. State of Maharastra, 366 is another example where there was 

rape and murder of the victim, the Supreme Court altered the death sentence to 

life imprisonment.- In Kumudi Lal.v. State of U.P,367
, there was a rape and 

murder of a 14 years old girl the Supreme Court reduced the death penalty 

imposed by the trial court, into life imprisonment. In Bantu v State of M.P,368 

there was rape and murder of six year old girl. The Supreme Court did not 

consider it to be a case of· the rarest of the rare category and hence sentence of 

death commuted to that of life imprisonment. Same view was taken by the court 

in Raju v State of Haryana,369 where there was rape and murder of 11 year old 

girl, and the court altered the death penalty into life imprisonment and in State 

364 Ibid. Pards 25-26_ 
365 (2002) 1 sec 622. 
366 (2003) 8 sec 93_ 
36

' < 1999) 4 sec 1 oR. 
:<(,K (2oo 1) () sec c) 15_ 
369 c2oo 1) 9 sec so. 
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of Maharashtra v Suresh,no where the accused raped and murdered a four 

year old girl. 

Whetner we should retain death sentence or not is a different matter. But 

going by the Supreme Courts own logic which it applied to consider whether a 

case falls within the 'rarest of the rare' category it may be submitted that the 

court has failed to, consider the vulnerability of the victim and enormity of the 

crime in many cases. For example in Mohd Chaman.v. State/71 (NCT of Delhi), 

in State of Maharashtra.v. Bharat Fakira Dhiwar/72 in Bantu v State of 

M.P/73 and in State of Maharashtra v S~resh.374 In all these cases375 the 

victims were more helpless than the victim in Dhananjay Chatterjee's376 case. 

It has also failed to properly consider the motivation of the perpetrator and the 

execution in State of Maharashtra.v. Bharat Fakira Dhiwar/77 in Bantu v 

State of M.P/78 in Raju v State of Haryana. 379 It must be submitted that child 

rape cases are cases of perverse lust for sex where even innocent children are 

not spared in pursuit of sexual pleasure. It is a crime against humanity. Where 

the case is one of rape of a child coupled with murder or one rape of women 

coupled with murder the responsibility on the shoulders of the courts is more 

onerous so as to provide proper legal protection to future generation of children 

by punishing the offender sufficiently. In many cases the Highest Court had 

altered the death sentence imposed by the courts below it, and imposed only life 

imprisonment which in the opinion of the researcher was not proper. This is not 

going to suggest that the court should have imposed death penalty. Whether the 

case falls in the 'rarest of the rare' category or is one perilously near the same; 

the victim's agony is same. Therefore the court could have opted for the 

imposition of rigorous life imprisonment in view of the admitted fact that-anything 

less than a penalty of greatest severity for any serious crime is thought to be a 

measure of toleration that is unwarranted and unwise. It is also submitted that 

some times the judicial behaviour have been harsh, sometimes they have been 

liberal. As to what are the rarest of the rare cases for imposing death senlence 

the decisions lacks uniformity. In certain rape cases acquittals gave rise to public 

37
') (2000) 1 sec 4 71. 

371 (200l) 2 sec n. 
-"

2 (2002) 1 sec 622. 
m (2001) 9 sec 615. 
37 ~ c2ooo) 1 sec 4 7 L 
·
175 Specially when we consider the age of the victim in all these cases ranging from one and half years 
to 14 years of age. 
37~ ( 1994) 2 sec 220: Here the \1ictim was 18 years old school going girL 
J

7
' (2002J 1 sec (,22 _ 
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protests. Therefore our legal policy fails to bring about certain regulation and 

predictability in the matter of sentencing in this regard. In order to bring about 

certain regulation and predictability in the matter of sentencing, a statutory 

committee is therefore recommended to lay guidelines on sentencing guidelines 

under the Chairmanship of a former Judge of Supreme Court or a former Chief 

Justice of a High Court experienced in criminal law with other members 

representing the prosecution, legal profession, police, social scientist and women 

representative. 

F) A Sum Up 

1. The criminal law has failed to realize the true nature of the offence of rape 

by merely recognizing it only as an offence affecting human body. It is still 

to recognize the trauma which the victim of rape suffers and the pain 

which it feels. 

2. The law stresses on the element of consent, however it has no definite 

definition in the armoury of law. It appears that the policy of law is to 

limit rape to acts done by force or threat for force or fraud or by 

deception, although, there is little difference between sexual access gained 

through the actual or threatened use of physical violence and that gained 

through the actual or threatened use of economic organizational , or 

emotional, or social violence. 

3. The law lays stress on penetration which is required to constitute sexual 

intercourse. The meaning of sexual intercourse is confined in narrow terms 

to include penile/vaginal penetration only and can not be enlarged to 

include penile/anal, penile/oral, finger/ vaginal, finger/anal or 

object/vaginal penetration. It also leaves penetration through some 

object. The law therefore leaves a vast majority of child sexual abuse 

cases where the penetration is other than penile/vaginal. The present legal 

policy seems to give an impression that 'the neutral hazard of life meant 

that children are always at risk from illness and disease, as well as injury 

from accident and drug abuse. Risk from adult offenders outside and 

inside the family seems to have been relatively rare,' whereas the reality 

is otherwise. The problem of adult court hearing evidence from a child 

victim is another area that needs to be sorted out immediately. 

4. The present law does not even cover all kinds of rape. Further more the 

law omits all those instances where the wife is obliged irrespective of her 

own desir~. Marital rape therefore, finds partial recognition in the criminal 
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law. But this recognition does not extend its protection to women of all the 

ages. 

5. Attempt to commit rape' has not been specifically incorporated as an 

offence in our Penal Code. The authority to punish the 'attempt to commit 

rape' has been derived by the Indian Courts from section 511 of the Indian 

Penal Code, 1860 which is a general provision to punish all attempts 

towards offences. The present legal policy and judicial behaviour gives an 

impression that attempt to rape and indecent assault which falls within the 

meaning of section 354, !PC are the same thing, although in reality they 

are not. On the whole it can be said that the reality is that in most of the 

cases the offender is punished under section 354 IPC which attracts two 

years imprisonment due to judicial interpretation, reliance in the old 

decision and adherence to the age old belief. It is only in a very few cases 

the offender is held guilty of attempt to rape and punished sufficiently. 

6. It is true that a woman, who is raped, undergoes two crises the rape and 

the subsequent trial. While the first seriously wounds her dignity, curbs 

her individual, destroys her sense of security and may often ruin her 

physically, the second is no less potent of mischief, inasmuch as it not only 

forces her to re-live through the traumatic experience, but also does so in 

the glare of publicity in a totally alien atmosphere, with the whole 

apparatus and paraphernalia of the criminal justice system focused upon 

her. 

7. There are many defects in the criminal law which prescribes procedure for 

investigation, trial and the victim's evidence. Firstly, complaints are 

handled roughly and are not given such attention as is warranted. The 

victims, more often than no, are humiliated by the police. The victim 

invariably finds rape trials a traumatic experience. The experience of 

giving evidence in Court is negative and destructive. The victimc; often 

considers the ordeal to be even worse than the rape it self. Undoubtedly, 

the Court proceeding adds to and prolongs the psychological stress the 

victim had had to suffer as a result of the rape itself. In effect, the focus of 

the law upon corroboration, consent and character of the prosecutrix and a 

standard of proof of guilt going beyond reasonable doubt results in an 

increasing alienation of the general public from the legal system, who find 

the law and legal language difficult to understand and who think that the 

courts are not run so well as one would expect. 

8. The trial courts and in some cases the High Courts forgets the well settled 

rule that corroboration as condition for judicial reliance on the testimony of 
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a prosecutrix is not a matter of law but a guidance of prudence under 

given circumstances and acquits the accused when there is no 

corroborative evidence. Some times they test the evidence of prosecutrix 

with same amount of suspicion as that of accomplice. They even do not 

follow the guidance given by the Apex Court that although medical 

evidence is relevant to establish the factum of occurrence of sexual 

intercourse, it is to remain restricted only to the factual aspect of the 

offence. The legal aspect whether rape was committed has to be 

established in the light of testimonial evidence, including the statement of 

the victim. Sometimes the Trial Court searches for contradictions and 

variations in the statement of the prosecutrix microscopically, so as to 

disbelieve her version. 

9. On the whole it may be submitted that the defective and callous 

investigation, improper collection of evidence and samples, delayed 

medical examination, inconclusive report, and wrong appreciation of the 

evidence by the courts altogether helps the accused which in turn acts like 

an insult to an injury that the victim has already suffered. The confidence 

of the victim erodes simply because the whole criminal justice system 

operates against the interest of the victim of rape. 

10. The present criminal justice system is accused centric. The policy of law as 

it appears that the duty of the state ends with the trial and where possible 

with the conviction of the accused. The accused has been convicted so 

justice is done to the victim. This policy it is submitted fails respond to the 

cries of the victim and hesitates to adopt and accommodate the 

compensatory jurisprudence which is being followed by most of the 

advanced jurisdictions. Under the present system the victim has the right 

to be medically examined, judicially heard, and her right to demand 

conviction for the accused. It is submitted that only one or two judicial 

pronouncement entitling her to a meagre interim compensation can not 

console the victim of rape. A separate fund and machinery for victim's 

rights to assistance therefore, is the need of the hour, which cannot be 

and should not be neglected by a country that has a constitution which 

proclaims justice for all and declares it a democratic, socialist, republic and 

vouchsafes to protect its entire citizen. The sad plight of a ravished girl 

and the child born as a result of the offence of rape is far too well-known 

in our conservative society. In the Indian society for no fault of their own 

.both the moth~r and the child become social outcaste. In such a case to 

completely wipe out the stigma of illegitimacy sticking on to the forehead 
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of an unfortunate child an appropriate legislation on the line of section 16 

of the Hindu Marriage Act, 1955 is a must and mostly required. 380 In this 

regard provision should be made to confer on the mother as well as the 

·child the right to get maintenance from the offender where he is identified, 

and convicted. Where the accused remains untraced or where the accused 

could not be convicted the state must take up the responsibility of their 

maintenance and upbringing till they stand on their own feet. 

11. Victims attract an unprecedented level of interest, both as a subject of 

criminological enquiry and focus of criminal justice policy only at the 

academic level and to some extent at the judicial level. So far as the 

implementation of the science of victimology is concerned western 

countries had been, the first to implement it. The academics first, the 

judiciary second to raise the voices for and on behalf of victims and the 

policy makers( legislature) were the last to respond, in our country. The 

whole polity although silent seems to be confused including the judiciary 

which is an organ of the state. The judiciary which has and had tried to 

raise the victims profile, ensured victims needs and the importance of the 

victim right to assistance and services, has been sceptical by pronouncing ' 

it is the duty of the legislature'. At a time when the impulse to punish 

dominates, it remains doubtful whether reorientation towards the victim 

will in fact foster reintegrative or reparative ends. However there is one 

danger that concerns for the victim may be used to justify the pursuit of 

punitivisim in their name and the promotion of victim's interest over those 

of the offender. 

12. Our sentencing policy and the decisions of courts in various level of the 

country is bound to misled one, specially in view of the fact that, in most 

of the cases there has been a complete .'U Turn" of the decision starting 

from the lower trial court to the highest court of the state. Moreover the 

lower judiciary, the higher judiciary including the Supreme Court has been 

·in a dilemma as to the exact punishment which is necessary in relation to 

any offence including sexual offences against women. One way to solve 

the problem in sentencing sexual offences could be the prescription of 

minimum sentence for each sexual offence by the legislature and strict 

adherence to the prescribed punishment by the judiciary at all levels of the 

country. Our legal policy has failed to bring about certain regulation and 

predictability in the matter of sentencing in this regard. In order to bring 

380 Section 16 of the said Act gives justice to the child of a bigamous marriage by declaring him to be 
legitimate even when the marriage proves to be a nulliiy in law. 
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about certain regulation and predictability in the matter of sentencing, a 

statutory comm.1ttee is therefore required to lay guidelines on sentencing 

guidelines under the Chairmanship of a former Judge of Supreme Court or 

a former Chief Justice of a High Court experienced in criminal law with 

other members representing the prosecution, legal profession, police, 

social scientist and women representative. 
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CHAPTER-IV . 

SEXUAL OFFENCES RELATING TO MARRIAGE 

AN OVERVIEW 

'the ~wareness regarding sexual offences against women has been only 

arounq few kinds of sexual qffehdlng like rape and sexual abuses or sexual 

exploitation. Even only rape finds an express mentioning in the Indian Penal 

Code, 1860 as the only sexual offence. It finds its place under the heading sexual 

offences in Chapter XVI which deals with offences affecting human body. Does 
- ' 

this mean rape is the only offence what the author of the code could perceive as 

sexual offence? Obviously there remain other offences which are in essence . ' 

sexual offence in the true sense· of the term. It has been observed earlier that 

consent which plays a ·significant role in the ·determination of whether a particular 
' 

s~xual conduct is a sexual offence or not. Thus there remains an area where 

sexual acce~s may be gained by the people by .inducing a belief of lawful 

marriage, in fact when ther~ was no marri~g.e at all in the eye of law. Sexual 

access may be gained by goirig through a fraudulent ceremony of marriage. In 

either case the person would ~lain sexual access and commit sexual intercourse 

with the wom~n victim who is unaware·of the legality of the marriage. 

There remains another area \Vhere the victim gives the access to her body 

to a person without knowing that he Is already married. In all these cases it is 

always the woman victim losses her precious thing. 1 In some cases she losses 

even more than what is lost by a victim of rape. She looses her virginity, she 

looses her faith and confidence reposed in the person. In some cases she is left 

with the children born to the!rn and the person is releases himself from all 

responsibility. In all this cases ttl¢ elements are common; one her consent in that 

relation which Jegalizes2 sexual intercourse which was obtained by fraud or deceit 

and sexual intercourse which was the intention of the offender. In all this cases 

she becomes victim because of her sex and because of the sexual desire of .the 

offender. The present chapter therefore would make a through study on the 

offences which have been kept under in Chapter XX of'the Indian Penal Code, 

1860, under the heading offences reiC!ting to marriage, and examine them as 

sexual. Offences ~galnst womeri wher~ they are essentially a sexual offence. 
____ , _ __c_ __ 

1 Her virginity. · · 
2 Or a\ \<lusl implies. 
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Every society tries to protect the institution of marriage which besides 

serving so many purposes implies sexual intercourse and legalizes it. This being 

the only legal mode whereby the civilized society recognizes sexual intercour~e 

between two a person, sexual relationship out side marriage is criminalized most 

part of the world leaving certain countries. The criminal law which was handed to 

us by the Britisher's now applicable in our country dec.lares sexual relation out 

side marriage as an offence though in a peculiar form. Sexual intercourse by a 

person with a married woman which is known as adultery has already been 

omitted from the penal law in England. 

But in India it is applicable with all sorts of its peculiarities.' An attempt has been 

made to examine the provision from a gender neutral point of view as well as 

form the point of view of sexual offences against women. Apart from these the 

present chapter examines the present legal policy with regard to the sexual 

offences relating to marriage from the socio-economic _point of view and 

consequences of the continuance of such policy. 

A. UNLAWFUL OR DECEITFUL MARRIAGE 

a) Cohabitation Caused by a Man Deceitfully Inducing a Belief of lawful 

Marriage 

Cohabitation caused by a man deceitfully inducing a belief of lawful 

marriage is a punishable offence under the Indian Penal Code, 1860.Under 

section 493 of the Code, every person who by deceit causes any woman who is 

not lawfully married to him to believe that she is lawfully married to him and to 

cohabit or have sexual intercourse with him in that belief, shall be punished with 

imprisonment of either description for a term which may extend to ten years, and 

shall also be liable to fine. 

This section punishes a man either married or unmarried who induces a woman 
' 

to become, as she thinks, his wife, but in reality his concubine. 3 The form of 
I 

marriage ceremony in our country depends on the race or religion to which the 

person entering into the marriage belongs. When races are mixed, as in India, 

and religion may be changed or dissembled, this offence may be committed by a 

person falsely causing a woman to believe that he is of the same race or creed as 

herself and thus inducing her to contract a marriage, in reality unlawful, but 

which according to the law under which she lives, is valid. 4 

3 Ratanlal & Dhirajlal. ·'The Indian Penal Code," 28th Edition, Reprint .(Wadlma & Company. Nagpur. 
1999), p. 665. 
4 ld: See also Bodhisatwa Gautam \' Subhra Chakraborty (1992) SCALE 228. 
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Deceitfully causing a false belief in the existence of a lawful marriage and 

cohabitation or sexual intercourse with the person causing such belief are the two 

essential ingredients required to be proved in order to make a person liable under 

the section. The essence of the offence under section 493 consists in the practice 

of deception by a man on a woman, in consequence of which she is led to believe 

that she is lawfully married to him even though, infact, it is not so. 5 To prove 

deception it must be conclusively established that the petitioner either dishonestly 

or fraudulently concealed certain facts, or make false statement knowing to be 

false. In Sammun v State of M P, 6 it was held that, where the accused 

promising to marry the woman and passing her to others as his wife does not 

come under th.e ambit of section 493 IPC. In Moideenkutty Haji and others v 

Kunhikoya and others/ it was held that where the allegation was that though 

the parties were not husband and wife they had sexual union late hours in the 

night for a pretty long time, and what was alleged in the complaint was only a 

promise to marry in future, and there was the further allegation that one day 

they went for registering the marriage, but the petitioner ran away from there 

and even thereafter she was submitting herself to him regularly for liaison, these 

facts could not at any rate attract section 493 IPC. In Amruta Gadial v 

Trilochan Pradhan and another,8 a man and a woman exchanged garlands, 

the man promising to marry formally, and had sex as a result of which the 

woman became pregnant . .rt was held that the exchange of garland did not 

amou,nt to falsely inducing the woman to believe that she was married to the 

man, therefore section 493 is not attracted. 

It can be seen that in all the aforesaid cases the accused could not be held 

liable under section 493 IPC, as there was no element of deception, yet in all 

these case the element of cohabitation or sexual intercourse was present. One 

may assume that the cohabitation or sexual intercourse in the above cases was 

not the result of the deception caused by the alleged accused. But these things 

are regularly happening, and sometimes the victim also becoming pregnant and 

totally helpless. If one gives a deeper insight in these cases one can see that 

there were either a breach of promise to marry or if not at least some course or 

conduct which led woman victim to believe that the accused will not leave her and 

as a result the victim allowed the accused a free access over her body. 

Consequently the accused cohabited with the woman victim. Thus this section can 

not protect this kind of victims, instead, it is because of this provision the accused 

5 Raghunath Pandey v State AIR !957 Ori 198. 
6 I 988 CrLJ 498. . 
7 AIR 1987 Kcrnla. 18-L FB. 
8 1993 Criminal Law Journal 1022 (Ori). 
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is exonerated from liability as because the offence contemplated in section 493 

has been produced and placed as an offence against marriage and it requires the 

element of deception and resulting cohabitation. Further this section leaves a 

pertinent question as to whether this section can punish. a person if he contracts a 

marriage, which later turns out to be illegal? It is submitted that to cover the 

aforesaid situations it is necessary to amend the section by widening its range to 

cover more area like the above. We may think of creating another offence 

whereby breach of promise and its resultant cohabitation would become a 

punishable sexual offence against women. 

It may be noted that in Kartick Kundu's case, 9 the court made it clear 

that the offence under section 493 IPC may also be punished as rape under 

Clause (4) of section 375 IPC. But this will also not cover the aforesaid cases as 

because this clause makes it an offence of rape when one commits sexual 

intercourse (fourthly) with her (victim's) consent, when, the man knows that he is 

not her husband, and that her consent is given because she believes that he is 

another man to whom she is or believes herself to be lawfully marri,ed. 10 

Bodhisatwa Gautam v Subhra Chakraborty, 11 involved a situation of this kind 

where the Supreme Court held that rape is a crime against basic human rights 

and is also violative of the victim's most cherished of the fundamental rights, 

normally, the right to life contained in Article 21. 

b) Fraudulent or Mock Marriage 

i) The Offence Defined 

Marriage ceremony fraudulently gone through without a lawful marriage 

by a person is punishable under the Indian Penal Code 1860. Under section 496 

of the Code whoever, dishonestly or with a fraudulent intention goes through the 

ceremony of being married, knowing that he is not thereby lawfully married, shall 

be punished with imprisonment of either description for a term which may extend 

to seven years, and shall also be liable to fine. In other words it may be said that 

section 496 of the Code punishes fraudulent or mock marriages. 

Section 49.6 applies to cases in which a ceremony is gone through which 

would in no case constitute marriage, and in which one ofthe parties is deceived 

by the other into the belief that it does constitute a marriage, or in which effect is 

sought to be given by the proceeding to some collateral fraudulent purpose. 12 

------------------
9 196 7 Criminal Law Journal 1411 (Cal). 
lO See Clause Fourthly of section 375 of the Indian Penal Code. 1860. 
n(I996)ISCC490.- . 
12 Ratanlal & DhirJjlal. ·'The Indian Penal Code." 28th Edition. Reprint . (Wadhwa & Company. 
Nagpur.l999). p. ()72. 
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ii) The Ingredients 

This section requires two essentials: a) dishonestly or with a fraudulently 

going through the ceremony of marriage and b) knowledge on the part of the 

person going through the ceremony that he is not thereby lawfully married. In K 

C Chakraborty and another v Emperor/3 it was held that to constitute the 

offence of fraudulent marriage , the prosecution must prove that the accused 

knew that there was no valid marriage and he had gone through a show of 

marriage with a fraudulent or ulterior motive. In this case the accused by 

representing that he belonged to a higher Brahmin class and married a woman of 

higher Brahmin class. The marriage resulted in the excommunication for the 

woman from her own caste. The man was charged under section 109 14 read with 

496 and section 41915 read with section 34 and section 496 and convicted by the 

trial court. But on an appeal the Calcutta Court set aside the conviction under 

sections 109 read with section 496 and affirmed the conviction under section 419 

read with section 34 of the Indian Penal Code. 

iii) Section 493 and 496 of the IPC 

The two sections are somewhat alike. 16The difference appears to be that 

under section 493 deceptions is requisite on the part of the man, and cohabitation, 

or sexual intercourse consequent on such deception. The offence under section 

496 requires no deception, cohabitation, or sexual intercourse as a sine qua non, 

but a dishonest or fraudulent abuse of the marriage ceremony. In the latter case 

the offence can be committed by a man or woman, in the former, only by a man. 

iv} Section 494 and 496 of the IPC 

An offence under section 494 is different from an offence under section 

496 IPC. If the accused intends that there should be valid marriage and honestly 

goes through the necessary ceremonies during the life time of the other spouse, 

then it may be a case under section 494 of the Code. But if the accused only 

intends that there should only be a show of marriage and dishonestly and 

fraudulently goes through the marriage ceremony knowing fully well that he is 

not legally married thereby, there is an offence under section 496 of the Code. 17 

It is to be noted that where the second marriage is performed 

fraudulently, complaint can be made by the person so deceived and not by the 

first regular wife. 18 Where the acc'used married for the second time during the 

pendency of special appeal against the decree of divorce in violation of section 15 

13 AIR 1937 Cal 214 (FB). 
1 ~ The section deals with the offence of abetment. 
15 11\e section deals with the offence cheating by false personation.· 
16 !d. 
17 Kailash Sing,h,v State, I'JR2 Criminal Law Joumal 1005 (Raj). 
1 ~ Ibid, 
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of the Hindu Marriage· Act 1955 but without concealing the fact of pendency of the 

appeal from the girl or her parents, no conviction could be entered under section 

496, IPC, as the act of the accused was neither dishonest nor fraudulent.
19 

B) ENTICING OR TAKING AWAY OR DETAINIG WITH CRIMINAL 

INTENT A MARRIED WOMEN 

a} The Offence Defined 
Under our Penal Code enticing or taking away or detaining with criminal 

intent a mar~ied woman is a punishable offence. Section 498 of the Indian Penal 

Code 1860 therefore says that whoever takes or entices away any woman who is 

and whom he knows or has reason to believe to be the wife of any other man, 

from that man, or from any person having the care of her on behalf of that man, 

with intent that she may have illicit intercourse with any person, or conceals or 

detains with that intent any such woman, shall be punished with imprisonment of 

either description for a term which may extend to two years, or with fine, or with 

both. In other words section 498 punishes a person who tak~s away, entices, 

conceals or detains a married woman with intent that she may have illicit 

intercourse with any person20 

b} Ingredients 

There are three ingredients of this section. The ingredients are; 

i) The offender must take or entice away or conceal or detain the wife of another 

person from sucti person or from any other person having the care of her on 

behalf of the said person. 

ii) He must know or had reason to believe that the woman is the wife of another 

person; and 

~" iii) The taking, enticing, concealing or detaining of the woman must be with intent 

that she may have illicit intercourse with any person. 

It is clear that if the intention of illicit intercourse is not proved the 

presence of the first two ingredients would not be enough to sustain the charge 

under section 498 IPCY Sections 361 22 and section 366,23 of the IPC may be 

--------------· ------
I'J Prassamm Kuman ,. Dhanalaxmi. I<JW.>. Criminal Law Journal 1829 (Mad). 
2° K. D. Gaur. "'Criminal Law: Cases and Materials," 3nl Edition. (Butterworths. 1999). p.-61 L 
"

1 
. D. Gaur. ·'Criminal Law: Cases and Materials." 3rd Edition, (Butterworths.l999)_ p-613. 

22 Section 361 reads: Whoever takes or entices any minor under sixteen years of age if a male. or under 
eighteen years of age if a female. or any person of unsound mind. out of the keeping of the lawful 
guardian of such minor or person of unsound mind. without the consent of such guardian. is said to 
kidnap such minor or person from la\\ful guardianship. 
23 Section 366 reads: Whoever kidnaps or abducts any woman with intent that she may be compelled. 
or knowing it to be likely that she will be compelled, to marry any person against her will. or in order 
that she may be forced or seduced to illicit intercourse. or kno\\ing it to be likely that she will be forced 
or seduced to illicit. intercourse. shall be punished with imprisonment of either description for a tcnn 
which may extend to ten years. and shall also be liable to fine; and· whoever. by means of criminal 
intimich\lion as defined in this Code or of abuse of authority or any other method of compulsion. 
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compared with this section which may come into operation when the former two 

sections fail to apply, but only in respect of a married woman. 

c) Section 366 and section 498 of the IPC 

For an offence under section 366 there must be kidnapping or abduction 

as defined by the Code, while under section 498 there need be no compulsion or 

deceit, but the woman must be a married woman. Under section 366 the 

intention of the person kidnapping or abducting is to compel the woman 

afterwards to marry any person against her will, or to force or seduce her 

afterwards to illicit intercourse. Section 498 applies to cases where the object of 

the taking, or enticing it that the woman may have illicit intercourse with some 

other person, even though, as generally happens, she is quite aware of the 

purpose for which she is quitting her husband, and is assenting party to it. 24 From 

the above it appears that mere elopement with an adult unmarried woman is no 

offence as because the law leaves this area. Again, an offence punishable under 

section 498 is a minor offence as compared with an offence pun'1shable under 

section 366 of the IPC. 

d) Section 498 Makes the Wife, the Property of the Husb,and 

It is to be noted the offence under section 498 IPC has been designed to 

protect the interest of the husband, as it is only the husband who can institute 

the prosecution proceedings for offences cqmmitted under this section."'The gist 

of the offence under this section consists in the deprivation of the husband of his 

custody and his proper control over his wife with the object of having illicit 

intercourse with her.26 Even the consent of the woman does not give the accused 

any protection from the mischief of this section if the accused by his action and 

conduct, though not directly, had encouraged the woman, to leave her husband's 

place. A reading of the cases Alamgir and another v State of Bihar,27 Adikan 

Samal v Madhabanada,28 Ram Narain,29 and Narayan Chandra Das, 30 also 

induces any woman to go from any place with intent that she may be. or kilO\\ing that it is likely that 
she will be, forced or seduced to illicit intercourse "ith another person shall also be punishable as 
aforesaid. · 
24 Ratanlal & Dhirajlaf. "The Indian Penal Code," 28th Edition. Reprint ( Wadhwa & 
Company,Nagpur, 1999), p 675: Also note that in the case of adultery the wife can not be punished as 
an abettor. It is therefore inconsistent to punish her as an abettor of the minor offence mentioned in 
section 498 !PC: See Phalla v Jiwan Sing (1871), PR No 6 of 1871; Mohun v Gunsham.( 187l).PR No 
6 of 1871. 
cs As per section IIJ8(2) of the Code of Criminal Procedure, 1973, it is only the husband who can 
initiate proceedings. 
zr, B\lola Nath Miller . (I ')2·l) S I C;~l ·lH~. Cited from Hatanlal & Dhirajlal. .. The Indian Penal Code." 
28'11 Edition, Reprint,( Wadhwa & Company,Nagpur, 1999), p 675. 
27 AIR I 969 SC 3.J6. · 
2~ 1973 Criminal Law Journal 1735 (Orissa). 
29 1982 Criminal Law JournaLNOC 179 (ALL). 
30 1984 Criminal Law Journal. NOC l 01 (Cal). 
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brings out the proposition that as the object of this section is to protect the right 

of the husband, it is no defence to plead the willingness on the part of the wife to 

stay away from the husband or lack or direct evidence of enticement or illicit 

intercourse. On these matters direct evidence is hardly ·possible and an inference 

regarding these had to be drawn from the conduct, fa<f.s, ev'tdence and 

circumstance of the case. 

When construed in this way one must see that this section also leaves a 

possibility of punishing an innocent where the married woman voluntarily leaves 

her husbands place for some or other reasons and stays away from him and 

takes the shelter of an innocent person. The innocent man may be prosecuted as 

because the married woman's consent is immaterial for the purpose of this 

section. The law contained in section 498 IPC thus ignores the entity of the wife. 

It may be submitted that in view of the change in the general outlook and social 

status of woman and emphasis for equal rights and obligations for both husbands 

and wives a rethinking of the legal policy in this regard is called for. 

C) BIGAMY 

a) Bigamy Defined 

Marrying again during the lifetime of husband or wife is an offence under 

our Penal Code. Section 494 of the Indian Penal Code 1860, therefore, 

contemplates that whoever, having a husband or wife living, marries in any case 

in which such marriage is void by reason of its taking place during the life of such 

husband or wife, shall be punished with imprisonment of either description for a 

term which may extend to seven years, and shall also be liable to fine. 

However this section does not extend to any. person whose marriage with 

such husband or wife has been declared void by a court of competent jurisdiction. 

Nor to any person who con'tracts a marriage during the life of a former husband 

or wife, if such husband or wife, at the time of subsequent marriage, shall have 

been continually absent from such person for the space of seven years, and shall 

not have been heard of by such person as being alive within the time, provided 

the person contracting such subsequent marriage shall, before such marriage 

takes place, inform the person with whom such marriage is contracted of the real 

state of facts so far as the same are within his or her knowledge. 31 Section 495 of 

the Indian Penal Code,1860 says that whoever commits the offence defined in 

section 494, having concealed from the person with whom the subsequent 

marriage is contracted, the fact of the former marriage 1 shall be punished with 

imprisonment of either description which may extend to ten years; and shall also 

be liable to fine. 

·q F:o\Ct.:pliOII IO '>t:clion •I'J-1 of I he lnc!Jall Penal Code, I xr.o. 
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It may therefore, be said that any person, who having a husband or wife 

living, marries another in any case in which such marriage would be void by 

reason of its taking place during the life time of such wife or husband, commits 

the offence of bigamy and shall be punished with imprisonment of either 

description for a term which may extend to seven years, and shall also be liable 

to fine. The scope of the section is comprehensive and it is applicable to members 

of all communities living in India, for instance, for Hindus/
2 

Christians/
3 

Parsis, 
34 

and Muslim women; except Mohammedan males, who may marry and have up to 

four wives at a time according to the Muslim Personal Law. 35 To avoid the 

hardship in genuine case, the section has made two exceptions when bigamy is 

not punishable; (a) if a person marries after the first marriage having been 

declared void by a court of competent jurisdiction, or (b) the former spouse has 

been continually absent for seven years and has been unheard of by the other 

party.36 It is also to be noted that there must be at the time of second marriage a 

previous valid and subsisting marriage. If the first marriage is not a valid 

marriage, no offence is committed by contracting a second marriage.37 

Section 495 is an aggravated form of the offence of bigamy. Where there 

is concealment of the fact of a former marriage from the person with whom the 

subsequent marriage is contracted; the punishment under section 495 may 

extend up to ten years of imprisonment and fine. 38 

b) Bigamy and Discrimination in Law 

The law as it is contained in sections, 494 & 495 of the Indian Penal Code 

1860 is applicable to members of all communities living in India, for ins.tance, for 

Hindus,39 Christians, 40 Parsis,41 and Muslim women; except Mohammedan males, 

who may marry and have up to four wives at a time according to the Muslim 

Personal Law. The expression in section 494 of the Code that "whoever, having a 

32 Section l7 of the Hindu Marriage Act 1955 states: Any marriage between two Hindus solemnized 
after the commencement of this Act is \'Oid if at the date of such marriage either part\" had a husband or 
wife living: and the· provision of section 494 and 495 of the Indian Penal Code .. 1860 shall apply 
accordingly: Also note that Hindus include SikhsJains and Buddhists vide Article 25 Explanation li to 
the Constitution of lndla. 
33 See Christian Marriage Act 1872. 
34 Sec Parsi Marriage Act I <J3C>. 
35 K. D. Gaur. '-Criminal Law: Cases and Materials.'' 3'd Edition. (Buttcrworths.l <J<J<J). p-(>Ol. 
36 Sec Exception to section 404. 
37 Sec AIR JIJ(,-' Himachal Pradesh JC,. 
JH Ibid. ' 
3~ Section 17 of the Hindu Marriage Act llJ55 states: Any marriage between two Hindus solemnized 
after the commencement of this Act is ,·oid if at the date of such marriage either party had a husband or 
wife living: and the provision of section .t94 and 495 of the Indian Penal Code. 1860 shall apply 
accordingly: Also note that Hindus include Sikhs, Jains and Buddhists \ide Article 25 Explanation II to 
the Constitution of India. 
4
'' See Christian Marriage Act 1 S72. 

'
11 Sec Parsi i\1arriage Act 1936. 
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husband or wife living, marries in any case in which such marriage is void by 

reason of its taking place during the life of such husband or wife," makes it 

dependent on the personal laws of the parties. Consequently it discriminates 

between different communities. The result is that it is applicable to all with the 

exception of Mohammedan males. 

In State of Bombay v Narasu Appa Mali,42 where an anti bigamy law 

was questioned on the ground of Article 14 and 15 for excluding Muslims to 

practice monogamy and permitting them to continue polygamy. The court held 

that Article 14 does not lay down that any legislation that the state may embark 

upon must necessarily be of an all-embracing character. The state may rightly 

decide to bring about social reform by stages and the stages may be territorial as 

they may be community wise. From these considerations it follows that if there is 

a discrimination against the Hindus in the applicability of anti bigamy law, that 

discrimination is not only based upon ground of religion. Equally so, if the law, 

with regard to bigamous marriages is not uniform the difference and distinction is 

not arbitrary or capricious but it is based upon reasonable grounds. Article 15(1) 

further emphasizes the fact that any discrimination which is based only on ground 

of religion, race, caste, sex or place of birth can never be reasonable one, but 

assumes that there may be discrimination on other grounds. This the case of this 

kind as the court emphasized and Article 14 is not offended by the anti-bigamy 

law. It is not obligatory for the state always and in every case to provide for 

social reform and welfare by one step. So long as the legislature in taking gradual 

steps for social welfare and reform does not introduce distinctions or 

classifications which are unreasonable, irrational or oppressive, it can not be said 

that Article 14 is offended. The legislature may have thought that Hindu 

community was riper for the reform in question. It was for the legislature to take 

into account the social custom and beliefs of the Hindus and other relevant 

considerations before deciding whether it was necessary to provide for special 

provisions in dealing with bigamous marriages amongst them. 

Even the above expression which requires that the second marriage must 

be shown to be void for applicability of section 494 does not apply to all Hindus 

uniformly because of custom. In Surajmani Stella Kujur (Dr) v Durga Charan 

Hansdah, 43 the marriage of the appellant filed a complaint in the Court of Chief 

Metropolitan Magistrate, New Delhi, stating that her marriage was solemnized 

with the respondent according to the Hindu rites and customs. Alleging that the 

respondent had solemnized another marriage with accuse no 2, the complainant 

4
: AIR (39) 1952 Bom g4_ 

43 (2oo 1 l ~ sec 1 ~. 

203 



' 

pleaded that the accused husband not having obtained any divorce, his action 

was in contravention of section 494IPC.It was conceded by the appellant that the 

parties are tribals and governed by their tribal custom and usage. The complaint 

was dismissed by the trial court holding "there is no mention of any such custom 

in the complaint nor is there evidence of such custom. In the absence of pleading 

and evidence reference to book alone is not sufficient." The High Court held that 

in the absence of notification in terms of section 2(2) of the Hindu Marriage Act 

no case for prosecution for the offence of bigamy was made out against the 

respondent because the alleged second marriage can not be termed to be void 

either under the Act or any alleged custom having the force of law. On an appeal 

the Supreme Court observed that: 

"Where parties are governed by any custom, it has to be shown that the custom 

renders the second marriage null, ineffectual and non est. Mere pleading of 

existence of a custom stressing monogamy is not enough. Whether appellant 

nevertheless entitled to maintenance, succession and other benefits must be 

decided by filing separate suits.'-44 

As between the Mohammedan males and females one can see the 

resultant discrimination th·at the law is applicable to Mohammedan women 

whereas it is not so in the case of Mohammedan males as they can marry four 

wives at a time. Even among the Mohammedan women the law is not uniformly 

applicable when one sees that a nikah marriage or sagai or pat'~ 5 marriage falls 

within the purview of this section; but not jinghara.46 

c) The Contrast ttiat Public Law Dependent on Civil Law 

Our law relating to bigamy bears an unusual and uncommon feature which 

is not generally seen in case of other public law. The uncommon and unusual 

feature is that it is dependent on the civil law namely personal law of the parties . 

. The expression civil law in the present context refers to both substantive as well 

as procedural law relating to the private rights of citizens in relation to each other 

and is distinguishable from the public law, such as international law, or revenue 

law and even criminal law where one of the parties is the state. 47 Civil law thus 

relates to various aspects of personal relations, such as, contracts, property, 

marriage and inheritance and the like and this was the meaning of civil law given 

44 Ibid.: Sec, Pard let. 
'
15 Karsan Goj;1: Bai Rupa. (1!<(,4) 2 BHC (CrC) 117 ·.Cited from Ratan Lal & Dhirajlal. "The Indian 
Penal Code," 28 Edition. Reprint,( Wadhwa & Company, Nagpur,l~~~)- p-(J(J7. 
46 Gifal v Phio,( 1888) PR No. 25 of 1888 : Cited from Ratan La! & DhirajlaL "The Indian Penal Code." 
28 Edition, Reprint,(.Wadhwa & Company. Nagpur. 1999), p..667. 
41 D. Basu. "Commentary on the Constitution of India:· i 11 Edition. Vol- E. (Kamal Law House.l991 ). 
p-155. . 
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by one of the authors of the Constitution, Shri Alladi Krishna Ayyar.
48

lt is 

pertinent to mention here that the constitution says that our country is secular 

state.49 The criminal law has nothing to do with the personal law of the parties as 

because it is secular in nature- this is generally accepted by almost all 

jurisdictions with the exception of certain Muslim countries.
5° Further more the 

Constitution in its directive policy of the state mandates that the state shall 

endeavour to secure for the citizens a uniform civil code through out the territory 

of India ;51 and also the constitutional obligation to abide by the constitution and 

respect its ideal and institutions; to renounce the practices derogatory to the 

dignity of women. 52 With all these contrasts one sees three common things; a) 

the lack of political courage, b) the fear of losing Muslim votes, c) stiff opposition 

from the radicalists, d) the thinking of state within the state and its tolerance by 

the polity and e) the cold storage of uniform civil code. 

d) Bigamy and the Judicial Behaviour 

i) Second Marriage Must be Void by Reason of its Taking Place During the 

life of the Husband or Wife. 

For the applicability of section 494 IPC it is necessary to prove that the 

second marriage is void by reason of its taking place during the life of the 

husband or the wife. If the marriage is not a valid one according to the law 

applicable to the parties no question of its being void by reason of its taking place 

during the life of the wife or the husband of the persons arises. This proposition 

was laid down by the Supreme Court in Bhaurao Shankar Lokhande v State of 

Maharashtra,53 where the Court observed the following: 

"To constitute an offence of bigamy the marriage must have been celebrated with 

proper ceremonies and in due form. Merely going through certain ceremonies with 

the purpose that the pa1ties be taken to be married will not effect a marriage 

between them. Where the ceremonies performed are not prescribed by law or 

approved by custom, the marriage is not· a valid marriage and so it is no marriage 

in tlle eyes of law to hold a person liable under section 494. " 54 
. 

The second marriage must be shown to be void for applicability of section 

494 therefore. Bu·t this does not mean that if the second marriage is void under 

the personal law of the parties, section 494 would apply, rather it has to be 

proved that the second marriage is void by reason of being taking place during 

------------
~8 See Constituent Assembly Debates. val 7, at p-549. 
·1 ~ Sec the preamble of the Constitution of India. 
50 With the exception of certain Muslim countries. 
"

1 Article 44 of tl1e Constitution of Inda. 
52 See Article 51 A of the Constitution of India. 
53 AIR 1965 SC 1564. 
'•' Ibid. 
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the life of such husband or wife. 55 In other words it must be born in mind for the 

applicability of section 494 IPC that the real reason, for the voidness of the second 

marriage is the subsisting of the first marriage. 

ii) Proof of Second Marriage 

Admission of marriage by the accused is not evidence of it of it for the 

purposes of proving marriage in an adultery or bigamy case.
56 

Thus where the 

second Hindu marriage was not' proved by showing saptapadi and homam, the 

mere production of a marriage certificate under section 16 of the Special Marriage 

Act, 1954 would not be sufficient to prove that the second marriage performed 

validly by performing all the essential ceremonies of a valid marriage. The mere 

fact of subsequent registration of the second marriage does not prove the validity 

of the second marriage held in Baby Kar v Ram Rati. 57 In Priya Bala Ghosh v 

Suresh Chandra Ghosh,58where the second marriage was performed according 

to the Arya Samaj Custom and ·1t was pleaded that accordingly,only three and half 

rounds of sacred fire _were complete the marriage but it was held that without 

sapatapadi the marriage was not complete. The Supreme Court further observed 

that: 

"The admission of accused can not in Jaw be treated as evidence of the second 

marriage having taken place, in adultery or bigamy case; and that in such cases it 

must be proved by the prosecution that the second marriage as a fact has taken 

place after the performance of the essential ceremonies. "59 

These decisions are bound to be criticized on many grounds as it shows 

the mere observance of the law with flaws. Perhaps the courts were obliged to 

take the view they have taken in aforesaid cases because of the expression 

"solemnized" in section 7 of the Hindu Marriage Act,l955 and the inhibition 

contained in section 5050 of the Indian Evidence Act 1872 which forbids taking 

into consideration even the opinion of a person with special means of knowledge 

to show that two persons were always received and treated as husband and wife 

by their friends and relatives so far offences under 494 and 495 of the !PC is 

55 Sanlla Mudgal v union of lnida ( l91J5) 1 SCC 635. 
sr, AIR 196(J SC fJ14. 
57 1975Cr LJ 836 (Cal) : See also Chandra Bahadur. 1979 CrU 942(Sikkim). 
:>x ( 197 I) I SCC XM. 
59 Ibid. 
"' Section 50 rc:Jds as: When the court has to form an opinion as to the relationship of one person to 
another. the opinion. expressed by conduct, as to the exercise of such relationship. of any person who. 
as a member of the family or otherwise. has special means of knO\vlcdge on that subject. is a relcYant 
fact. Provided th<H such opinion shall not be sufficient to prove a marriage in proceedings tmder the 
Indian Divorce Act 1869. or in prosecutions under sectios 494.-l95.-l97 or 498 of the lnd.i<m Penal Code 
1860. 
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concerned. 61 No answer is coming from the legal policy or the judiciary what if 

one deliber·ately keeps a small lacuna, e.g, instead of taking the seven steps, 

takes only six steps while celebrating the second marriage. In such a case he can 

easily avoid the penalty prescribed by these sections even though by doing so he 

will be ruining the 1"1ves of two g·1rls. Th.IS was what exactly happened in Raj 

Kumari Kalawati, 62 where in a case of bigamy the court came to the conclusion 

that the second marriage was invalid as one of the two essential ceremonies of 

the customary marriage were not performed. The court held that having so 

concluded the court could not proceed to convict the accused under section 494 

of the IPC. This also" reflects to what extent the present law relating to bigamy 

deserves to be blamed as a bad law. If one compares our law relating to bigamy(, 

as interpreted by the courts, the British law appears to be a shade better than 

our laws relating to bigamy,63 Under the British law, whoever being validly 

married goes through a ceremony of marriage with another person during the life 

time of his or her spouse commits the offence of bigamy. It does not matter even 

if the second ceremony turns out to be invalid on grounds of other than bigamy. 64 

If we are to effectively root out polygamy, we. must amend section 494 in such a 

way that any one who goes through a form of marriage during the lifetime of his 

or her spouse will come within the mischief of the offence of bigamy.65 We have 

also to delete from the proviso to section 50 of the Indian Evidence Act 1872, the 

last portion which says "or in prosecutions under sections 494, 495 497 or 498 of 

the Indian Penal code.'166 It is also felt that section 493, 494, 495 and 496, IPC, 

which have an element of cheating in them and affect unsophisticated rural 

women more than women in urban areas, should be made cognizable so that 

these poor women could get justice without being required to engage lawyers at 

their own cost. 67 

It is heartening that the courts are also changing their view point. In 

Indu Bhagya Natekar v Bhagya Pandurang Natekar, 68 the court held that it 

is not correct to say that in every case of bigamy, unless the second marriage can 

be proved by brir.Jging in the evidence of the performance of ceremonies itself, a 

r,l R. Dcv, "Offences Against Women.·· 1';1~5 Criminal Law Journal. at pp ';1-1(,: Sec also Ratanlal & 
D\\irajlaL "The Indian Penal Code ... 28'~. Edition. Reprint,( Wadhwa & Cmnpany.Nagpur. t<J'1ll). p. 
668. 
~:c 1992 CrLJ 137:1 (All). 
~3 Ratanlal & Dhirajlal. "1l1e Indian Penal Code." 28th Edition. Reprint . (Wadhwa & 
Company.Nagpur.l'J99). p. (>(>8. 
6

'' ·n,e British law is contained in sect ion 57 of the Offences Against Persons Act 1881: 
65 Supra note (>3 at p. 668. 
66 A similar recommendation was made by the National Committee on the Status of Women. 
67 Supra note (il : See also Ratanlal & -Dhirajlal. '"The Indian Penal Code:· 28'h Edition. Reprint .( 
Wadhwa & Cornpan:-·. Nagpur. 1999). p. 668. 
68 1992 Criminal Law Joumal. at p. 601 (Bom). 
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conviction under section 494 is virtually impossible. The accused can still be 

coiwicted even if there is other reliabl¢ evidence to establish the charge. Of late 

in Gopal Lal v State of Rajashtan,69 the Supreme Court also came out with this 

proposition that chat·ge of bigamy is not effected by the validness of the second 

marriage urtder section 17 of the Hindu Marriage Act 1955, consequently one can 

not say that the second marrlag~ beipg void section 494 IPC will have no 

application. But theh the i·ecer)t trend of the Highest Court shows that it is 

moving In Clpposite direction. in Santi Deb Berma, Appellant v. Smt. Kanchan 

Prava Devi, Respondent, 70 where the accused had been alleged to have 

contracted a second marrl~g~, q~rtn~ the subsistence of his former marriage. 

8oth the parties were Hindus. Performance of saptapadi could not be proved by 

· the prosecl1tion. The High Court convicted the accused for bigamy. On an appeal 

the Supreme Court held that no PI¢~ that accused's marriage was performed as 

per custom which dispensed with saptapadi. Oral eviden~e and letters to effect 

that accused and his alleged secol)d wife were--living as husband and wife is not 

sufficient to draw inference as to performance of ceremonies essential for. valid 
' i 

marriage, therefore the accused is entitled to be acquitted.71 

iii) Device to Byp~ss the Anti $igamy Law 

To by pas!? the anti bigartw·liw~ c¢rtaln people started the practice of back 

door bigamY by conv~itihg to atlQthet religion to get the benefit of the personal 

law whk.h is based cHl some partkular n:!llgion. This type of practice can be traced 

back to late eighteenth centUrY tndla.72 In Re R~m Kumari,73 where-a Hindu wife 

became converted to the Muslin' faith and then married a Mohammedan, it was 

held that her earlier marriage with q Hindu husband was not dissolved by her 
- . 

conversion. She was charged ahq convicted of bigamy under Section 494, of the 

I.P.C and also that there wa~ no authority under Hindu law for the proposition 

that an apostate Is absolved from all civil obligations and that so far as the 

matrimonial bond was concern~cl, SL!cl1 view was contrary to the spirit of the 

Hindu law. In Nandi alias ~lnab v. Crown/4 where Nandi, the wife of the 

complainant, chanoed her reliQion ·and became a Mussalman and thereafter 

married a Mussalman named Ru!<~m Din. She was charged with an offence under 

Section 494, of thE• Indian Penal Code. It was held that the mere fact of her 

conve~lon to Islam did not chs~or\(e the marriage which could only be dissolved 

----·-·--------------
69 (1979) i S~C 170: AIR 1979 SC 713. 
70 AIR 1991 SC 816. · · 
7\ • . . ! ' { . 

Ibtd, 'flllnl (! & 7. 
72 As per only ttie reported cases. 
73 (1891) tLR 18 Cal 2M_ 
74 U.R ( 1920) I Lahore 440: (AIR 1920 Lahore 379). 
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· by a decree of Court~ Emperor v. Mt. lturi/5 ·was a case of Christian wife. The 

Christla~ Wife renoUnced Christianity and ei'Tlbraced Islam and then married a -

Mbhammedan. It was held tl')at according to the Christian marriage law, which 

wa~ the law applicable to the case, the first marriage was not dissolved arid 

therefore the subsequent marrjage was bigamous. 

Smt. Sarla Mudgal v. Union of India and Others/6 is the well known 

case wnere the Supreme Court considered four petitions which· were filed. under 

Article 3t of tne Constitution and disposed of together since they relate to the 

legalitY of contractllig a second marriage by a Hindu husband after embracing 

Islam.77 The common questions for consideration before the Apex Court were: 

a) whether a Hindu husban~, married under Hindu law, by embracing Islam, 
l . ' 

can S()lemnlse second marriage? 

b) Whether· such a marriage wlthot;Jt having the first marriage dissolved 

under law, would be a valid m"rriage qua the first wife who continue to be 

_Hindu? 

c) Whether the apostate husband would be guilty of the offence under 

Sadlon 494 of the Indian P~nal Code? 

Atter ~x~mlnlng a number of cases/8 where one of the partners, either 
. . 

husband or wife after renouncing their original religion embraced another faith 

and contracted a second marriage, th~ Court said: 

"It Is, thus, obvious from the catena of case law that a marriage celebrated under 

a particular personal law cann~t b.e dissolved by the application of another 

persona/Jaw to which one of the SMJuses' converts and the other refuses to do so. 

Where a marriage takes pMce urlder Hindu Law the parties acquire a status and 

75 
AIR HH9 ~~,lO~C 389 .. 

76 1995SCI53l:(l995)JSCC6:15. _ 
17 Petitiohpr I is the PrcBidenl of"KAL YANI"- a registered society, which is an organisation working 
for the w~lfare of the needy families an4 wome{l in distress. Petitioner 2, Meena Mathur was married to 
Jitendra Mathur on 27 February 1978. Three chjldren were born (two sons and a daughter) of the 
wedlock. In early 1988 Jitendra solcrqj1iz¢ a second marriage with one Sunita Narula alias Fatima 
after tlit.'Y converted to Islam and adopted M~lini religion. According to the petitioner, convcrsi~n of 
her husband to Islam was only for the purpose of circumventing the provision of section 494. PetitiOI:JCr 
3 Geeta Rani m;arried to Pradip Kumar 1tccotdinglo Hindu rites in 1988 and thereafter ran away with 
one Dccpa a\ld iU\er conversion lQ lslallll~¢s her. It is stated that the conversion of her husband to 
Islam ohly for ~1c purpbse of facllitatitlg fu.e ilecond second marriage.Petitioner 4 Susmita Ghosh was 
~ed to GC Ohpsh on 10111 May 1984 who on 20 April1992 asked his wife for a divorce(mutual) and 
told her tb;lt he had embraced Islam and would soon marry one Vinita Gupta. The petitioner moved the 
court that her hl.asband be restraiiled fro.m e~ into a second marriage. Rather interestingly Sunita 
alial is also the petitioner in_Writ Petition 341 of 1990. She contends that she along with Jitender 
Mathur who was earlier nUirried to Meena Mkthur embraced Islam and therefore got married. A .son 
was born to her. She further states that after tfum-ymg her, Jitender Prasad, under the influence of her 
first Hindu wife gave an undertaking on April 28, 1988 that he had reverted back to Hinduism and had 
agreed to niaiJitain his fiTSt wife and the ~ childien. Her grievande is that she continues to be 
Muslim, not being mai11t!lined by her _huSband and has llO protection under either of the personal laws. 
'!! Rc R~m Kumari (1891) ILR 18 Cal 266; Budallsa v Fatima (1914) 22 IC 697; Nandi alia! Zainab v 
Crown AIR 1920 Lah 379; Say~da Kha!odn alial AM Obadiah (1945) 49 Cal WN 745. 
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certain rights by the marriage itself under the Jaw governing the Hindu Marriage 

and if one of the parties is allowed to dissolve the marriage by adopting and 

enforcing a new personal law, it would tantamount to destroying the existing rights 

of t11e other spouse who continues to be Hindu. We, therefore, hold that under the 

Hincfu Personal Law as it existed prior to its codification in 1955, a Hindu marriage 

continued to subsist even after one of the spouses converted to Islam. There was 

no automatic dissolution of the marriage. "79 

As regards the contention that a convert to Islam and his or her non Muslim is 

governed by Muslim~personal law and not by Hindu law the Court said that: 

"A matrimonial dispute between a convert to Islam and his or her non-Muslim 
\ 

spouse is obviously not a dispute "where the parties are Muslims" and, therefore, 

the rule of decision in such a case was or is not required to be the "Muslim 

Personal l.aw". In such cases the Court shall act anrf the Jurtrw shall rf~r:irl~ 

according to justice, equity and good conscience. The second marriage o( a Hindu 

husband after embracing Islam being violative of justice, equity and good 

conscience would be void on that ground also and attract the provisions of Section 

494, I.P.C. The second marriage of an apostate-husband would also be in violation 

. of the rules of natural justice. Assuming that a Hindu husband has a right to 

embrace Islam as his religion, he has no right under the Act to marry against 

without getting his earlier marriage under the Act dissolved. The second marriage 

after conversion to Islam would, thus, be in violation of the rules of natural justice 

anri as suc!J woulci be voir}. uP.o 

The observation of the court that matrimonial dispute between the 

apostate and his first wife can not be decided on the basis of personal law but on 
' 

the basis of justice, equity and good conscience is really commendable as it would 

go long way in ameliorating the plight of the Indian women resulting from 

imbalance and lacuna in some of our laws. 

As regards the plea advanced by the accused that having embraced Islam, 

one can have four wives irrespective of the fact that his first wife continue<; to be 

Hindu, their Lordship held that such an argument is untenable and said that: 

"It Is obvious from the various provisions of the Act that the modern Hindu Law 

strictly enforces monogamy. A marriage performed under the Act cannot be 

dissolved except on the grounds available under Section 13, of the Act. In that 

situation parties who have so/emnised the marriage under the Act remain married 

even when the husbancf embraces Islam in pursuit of other wife. A second 

marriage by an apostate under the shelter of conversion to Islam would 

nevertheless be a marriage in violation of the provisions of the Act by which he 

would be continuing to be governed so far as his first marriage under the Act is 

concerned desp1te flis conversion to Islam. The second rnarnage or an· .1postate 

79 1995 SC 15~ I. para 1·-l. 
80 Ibid. Pards. 23 &2-t. 
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woulcf, therefore, be illegal marriage qua his wife who married him under the Act 

and continues to be Hindu. Between the apostate and his Hindu wife the second 

marriage is in violation of the provisions of the Act and as such would be non 

est."s1 

In this above case the Apex Court went on to assert that this type of 

practice of t:>ack door bigamy is violative of justice, equity and good conscience. It 

also stressed the need of having a uniform civil code and observed:H
7 

"Ours is a Secular Democratic Republic. Freedom of religion is the core of our 

culture. Even the slightest deviation shakes the social fibre. 'But religious 

practices, violative of human rights and dignity and sacerdotal suffocation of 

essentially civil and material freedoms, are not autonomy but oppression.' 

Therefore, a unified code is imperative both for protection of the oppressed and 

promotion of national unity and solidarity. But the first step should be to 

rationalize the personal law of the minorities to develop religious and cultural 

amity. The Government would be well advised to entrust the responsibility to the 

Law Commission which may in consultation with Minorities Commission examine 

the matter and bring about the comprehensive legislation in keeping with modern 

day concept of human rights for women. The government may also consider 

feasibility of appointing a Committee to enact Conversion of Religion Act, 

immediately, to check the abuse of religion by any person. The Jaw may provide 

that every citizen who changes his religion cannot marry another wife unless he 

divorces his first wife. The provisions should be made applicable to every person 

whether he is a Hindu or a Muslim or a Christian or a Sikh or a Jain or a Buddhist. 

Provision may be made for maintenance and succession etc. a/so to avoid clash of 

interest after death. This would go a long way to solve the problem and pave the 

way for a unified civil code. "83 

iv) Bigamy and Irrational Punishment 

The present legal policy relating to bigamy punishes an offender with 

imprisonment of either description for a term which may extend to seven years, 

and also fine. 84 When the fact of former marriage is concealed by the offender, he 

may be punished with imprisonment of either description for a term which may 

extend to ten yea,rs, and also fine. 85 It is not clear what amount of fine that may 

be imposed on the offender. It is to be noted that the offender of the offence of 

bigamy virtually destroys the life of two different women. If these women have 

xJ Ibid, Para 17. 
K

2 ld: The court . while allowing the petitions. asked the Government through the Prime !'l .. tinistcr to 
have a fresh look at Article 44 of the Constitution and endeavour to secure for the citizens a uniform 
civil code throughout the territory of India vide constitutional mandate under Article (para 36). The 
courts directive for a uniform civil code evoked a lot of resentment amongst the Muslim and finallv the 
court left the matter to the good sense of the government for its implementation. · 
~3 ld: As per Justice R.M Sahai. Paras 45A6, 4 7. 
84 Section 494 of the Indian Penal Code 1860. 
85 Section 4<J5 of the Indian Penal Code 1860. 
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their children then the problem becomes more for them. In the Indian condition 

where a woman is totally dependent on the husband, one can see the misery of 

the women concerned in such cases. We must also admit the fact that economic 

dependence on the husband makes their case worse; irrespective of the fact 

whether she. is the first or the second wife. Another problem is that the first 

legally wedded wife gets the property of the husband. The husband can be sent 

to jail and fined under the present legal policy. But this would not console the · 

victim of bigamy. The present policy is also silent as to what amount of fine may 

be imposed and also whether it shall be handed over to the victim or victims. The 

present legal policy in this regard may therefore, be described as accused centric 

as because it fails to take account the miseries of the victims of bigamy, 

especially their economic plight'. The present policy also operates with the 

assumption as if there is one victim i.e. the first wife. 11
c' 

It is submitted that here we should think of introducing compensatory 

jurisprudence, to ameliorate the misery of the victims, the first as well as the 

second wife. Compulsory registration of marriage and pre-registration verification 

of the male person is also suggested as a measure of prevention of the 

recurrence of the 'offence. Uniform Civil Code with regard to marriage, divorce, 

inheritance has been ,suggested by many including our judiciary. But until that 

stage arrives we may opt for economic sanction against the offender. The policy 

may also prescribe for the attachment of the valuables and properties and 

rational distribution of the same among the victims of bigamy. In order to attract 

Section 494 IPC the prosecution has to prove that the second marriage was 

validly performed as per the customary rights of either party under their personal 

laws. If there is any lapse in following the customary rules, the second marriage 

would be regarded as void. It is not always easy to prove long after the marriage 

that all the rituals were duly performed. Thus the second wife will be denied the 

right to receive maintenance. To overcome these practical difficulties a suitable 

provision be incorporated to the effect that if the man and the wife were living as 

husband and wife for a reasonably long period they shall b~ deemed to have 

married in accordance with customary rites of either party thereto. 87 This shall be 

rebuttable presumption and the finding shalt not be binding in civil proceedings. 

D) ADULTERY 

a) Definition 

x~ 1l1e whole policy indicates that it is the first \\ife who is entitled to the properties of the husband. 
K. 1l1e same was the recommendation of the Committee on Refonns of Criminal Justice SYstem. 
Government of lndia. Ministry of Home Affairs. vol.l. March 2003. Para 16.2.1. . 
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The origin of the term 'adultery' may be traced back to 151
h century. The 

word owes its origin in the Latin term 'adulterium.' The Oxford English Dictionary 

says that adultery is voluntary sexual intercourse between a married person and 

a person who is not their .spouse.88Adultery is generally defined as consensual 

sexual_intercourse by a married person with someone other than their lawful 

spouse. In many jurisdictions, an unmarried person who is sexually involved with 

a married person is also considered an adulterer. The common synonym for 

adultery is infidelity as well as unfaithfulness or in colloquial_speech, cheating. 8
<) 

The sexual partner of a person committing adultery is often referred to in legal 

documents (especially divorce_proceedings) as a co-respondent, while the person 

whose spouse has been unfaithful is often labelled a cuckold; originally, the latter 

term was applied only to males, but in more recent times women have been 

characterized in this way too. However adultery figures in the penal law of many 

nations,'~0 and some of the most celebrated English lawyers have considered its 

omission from the English law as a-defect.91 

It may be noted that the framers of the Code initially did not make adultery an 

offence punishable under the Code. Lord Macaulay did not consider it proper to 

put infidelity in his First Draft of the Indian Penal Code. He therefore concluded 

that: 

"It seems to us that no advantage is to be expected from providing a punishment 

tor adultery. The population seems to be divided into two classes- those whom 

neit11er tl1e. existing punishment not any punishment which we should feel 

ourselves justified in proposing will satisfy, and those who consider the injury 

produced by adultery as one for which a pecuniary compensation will sufficiently 

atone. Those whose feelings of honor are painfully affected by tfle infidelity of their 

wives will not apply to the tribunals at all. Those whose feelings are less delicate 

will be satisfied by a payment of money. Under such circumstances, we think it 

best to treat adultery merely as a civil wrong. "92 

88 TI1e Oxford Dictionary. tenth edition., third impression, 2000, at p-18. 
K

9 Wikipedia. the free encyclopedia: For details sec, http://en wikipcdia.org/wiki/adultcrv. 
'fi' Historically adultery has been subject to severe sanctions including the death pe11aliy aJKI has lx:c11 
grounds for divorce under fault-based divorce laws. In some places the method for punishing adultery 
was traditionally stoning to death. In the original Napoleonic Code, a man could ask to be diYorced 
from his \\·ifc if she committed adultery, but the adultel)' of the husband was not a sufficient motiYe 
unless he had kept his concubine in the family home. In many jurisdictions (Austria. Korea. 
Swit:t.erland. Taiwan). adultery is still illegal, but enforcement of the laws is often uneven. In places 
where adultery laws arc actually enforced. wives are often punished more harshly than husbands: in 
some case being considered guilty of adultery even when they have been raped. T11is has been alleged 
to happen in Nigeria ;mel Pakist;m. · 
'JI RatanlaJ &. Dhirajlal. "ll1e Indian Penal Code.'' 28th edition reprint. (Wadhwa & Co. Nagpur. 1999). 
at p-673 
'J~ Macaulay· s Draft Penal Code ( l g3 7 ). Notes. Q pp. 90-93. cited from. Law Commission of India. 
~2nd Repon: Indian Penal Code ( GoYerm11ent of India) 1971. Para 20.13. 
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A different view was taken by the Law Commissioners in their Second 

Report on the Draft Penal Code, where they observed that: 

"W/Ji/e we think that the offence of adultery ought not to lJe omitteci from the 

Code, we would limit its cognizance to adultery committed with a married woman, 

and considering that there is much weight in the last remark in Note 'Q~ regarding 

the condition of women in this country, in difference to it, we would render the 

male offender alone liable to punishment."93 

Section 497 of the Indian Penal Code defines adultery and makes it a 

punishable offence. The section reads as follows: 

"Whoever has sexual intercourse with a person who is and whom he 

knows or has reason to believe to be the wife of another man, without the 

consent or connivance of that man, such sexual intercourse not amounting to the 

offence of rape, is guilty of the offence of adultery, and shall be punished with 

imprisonment of either description for a term which may extend to five years, or 

with fine, or with both. In such case the wife shall not be punishable as an 

abettor. '194 

Sexual intercourse by a man with a women who is and wnom he knows or 

has reason· to believe to be the wife of another man, such sexual intercourse 

· without the consent or connivance of the husband and such sexual intercourse is 

not amounting to rape, etc, are the requirement of the section. 

b) Adultery and Discrimination in law 

The cognizance of the offence of adultery is limited to adultery committed 

with a married woman, and the male offender alone has been made liable to 

punishment. In consonance wjth this policy a provision was kept in the Criminal 

Procedure Code which mandates a court not to take cognizance of adultery unless 

the aggrieved husband makes a complaint.95 Under the Indian Penal Code, 

adultery is an offence committed by a third person against a husband in respect 

of his wife. It is not committed by a married man who has sexual intercourse with 

an unmarried woman, or with a widow, or even with a married woman whose 

husbancj consents to it or with a married woman whose husband uses his wife in 

the trade of prostitution. 96 

93 
Second Report on the Draft Indian Penal Code (1847), pp. 134-135. cited from. Law Commission of 

lndi:1, 42"'1 Rcpor1, p . . 1r.s. 
'
14 Section 4':>7 of the Indian Penal Code. I ~60. 
95 See section 198( I) of the Criminal Procedure Code 1973 says that no court shall take cognizance of 
an offence under Chapter XX of the Indian Penal Code 1860, except upon a complaint made by some 
person aggrieved by the offence: Further section I 98(2) of the same Code says that no person other 
than the husband of the women shall be deemed to be aggrieved by any offence punishable under 
section 4':>7 or sec.tion 498 of the indian Penal Code 1860. -
90 Ratanlal & Dhirajlal. '·TI1e Indian Penal Code," 28th edition reprinL (Wadhwa & Co. Nagpur. 1999). 
p-o73. 
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· The Code makes it clear that the wife shall not be punished as an abettor. 

As to the question why the wife should not be punished as an abettor of adultery 

the authors of the Code observed that: 
"Though we well know that the dearest interests of the human race are closely 

connected with the chastity of women and the sacredness of the nuptial contract, 

we cannot but feel that there are some peculiarities in the state of society in this 

country which may well lead a human being to pause before he determines to 

punish the infidelity of wives. The condition of the women of this country is 

unhappily, very different from that of the women of England and France; they are 

married while still children: they are often neglected for other wives while still 

young. They share the attention of a husband with several rivals. To make laws for 

punishing the inconsistency of the wife, while the law admits the privilege of the 

lrustland to fill his zenana with women is a course which we are most reluctant to 

adopt. we are not so visionary as to think of attacking, by law, an evil, so deeply 

rooted in the manners of the people of this country as polygamy. We leave it to 

the slow, but we trust the certain, operation of education and of time. But while it 

exists, while it continues to produce· it's never tailing effects on the happiness and 

respectability of women, we are not inclined to throw into a scale, already too 

much depressed, the additional weight of the penallaw."97 

Our legal policy relating to adultery which is incorporated ·m section 497 of 

the Indian Penal Code and section 198 of the Code of Criminal Procedure 197398 

signifies the unequal status of husband and wife in the institution of marriage in 

India. 99 This policy declares that man is a seducer and the married woman is 

merely his helpless and passive victim; he trespasses upon another man's marital 

property that is his wife by establishing a sexual relation with the married woman 

with her consent but without the consent or connivance of her husband. 100 It also 

gives immunity to a married man, who may seduce and establish sexual liaison 

with an unmarried woman, a widow or a divorcee, as because in that case he will 

not be considered guilty of adultery. Although this type of sexual link is equally 

potential to wreck the bond of marriage between him and his wife and therefore 

the policy itself may act like a boomerang and destroy one of its chief object i.e, 

the matrimony· 

•;: N01e Q at p-1 75. 
'JH Sec section I 'JX( I) of I he Crimin:1l Procedure Code I 1J71 says rhal no court slwll rake cogni;~~mcc or 
an offence under Chapter XX of the Indian Penal Code I ~60, except upon a complaint made by some 
person aggrieved by the offence: Further section 198(2) of the same Code says that no person other 
than the husband of the women shall be deemed to be aggrieved by any offence punishable under 
section ~97 or section ~98 of the Indian Penal Code 1860. 
99 K. I. Vibhutc, ·' 'Adultery' in the Indian Penal Code: Need for a Gender Equality Perspective." 
(200 I) (> SCC (Jour) 16. 
lf~> ld. 
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Section 497 of the Indian Penal Code, then reflects the above perception 

of the authors of the Code, which makes way for the double discrimination in 

favour of the women by making only the husband guilty of the offence at the 

same time not envisaging the prosecution of the wife by the husband for 

adult~ry. Tl1is heavy dose of discrimination in the form of section 497 came to be 

assailed on the ground that it was against the spirit of the constitution. It was 

argued that section 497 is in contravention of Article 14 & 15 of the Constitution, 

operates unequally between a man and a woman by making only the former 

responsible for adultery. It therefore, discriminates in favour of women and 

against men only on the ground of sex. This was the contention made by the 

defendant who was charged with adultery in Yusuf Abdul Aziz v State, 101 where 

he challenged the constitutional validity of the above section. The Bombay High 

Court taking a sympathetic and charitable view of the weakness of women in this 

country upheld the constitutional validity of the provision. 102 Not satisfied with the 

decision the defendant filed an appeal103 in the S_upreme Court and contended 

that 'such an immunity assured to the adulteress wife even for her willir:lg 

participation amounts to a sort of licence to her to commit and abet the offence of 

adultery'. In other words Article 15(3) of the Constitution should be confined only 

to provisions which are beneficial to women and should not be used to give them 

a licence to commit and abet a crime with impunity. To this argument the 

Supreme Court responded in the following words: 

"We are unable to read any such restriction into the clause; nor are we able to 

agree that a provision which prohibits punishment is tantamount to a licence to 

commit·t!Je offence of which punishment is prohibited. " 104 

Section 497 IPC does not envisage the prosecution of the wife by the 

husband for adultery. This policy of the Code was legally opposed in the year 

1985 in Sowmithri Vishnu v U.O.I, 105 It was co~tended that section 497 being 

contrary t:o Article 14 of the Constitution, makes an irrational classification 

between men and women as because it: a) it confers upon the husband the right 

to prosecute t~e adulter but it does not confer any right upon the wife to 

prosecute the woman with whom her husband has committed adultery, b) it does 

not confer any right on the wife to prosecute the husband who has committed 

adultery with another woman, c) it does not take in its ambit the cases where the 

husband has sexual relations with unmarried women, or a divorced women, with 

------------------------
101 AIR I 'l:'i I i3<)m .po_ 
10~ ·nlc Bombay High Court considered the historical back ground and the then preYailing social 
conditions. and the sexual mores oppressive to women and the unequal status of women. 
103 Yusuf Abdul A1.i1. ,. State of Bombay. 1954 SCR 930. 
10

.
1 Id at •n 1-932. 

H•:. AIR l'>R5 SC \618: \985 Suppl SCC 137. 
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the result that the husbands have a free licence under the law to have 

extramarital relationship with unmarried women or divorced women. However the 

court said that this argument can not be sustained because such argument goes 

to the policy of the law and not to its constitutionality unless while implementing 

the policy any provision of the constitution is infringed. In defining the offence of 

adultery so as to restrict the class of offenders to men only, no constitutional 

provision is infringed. Section 497 can not be struck down on the ground that it is 

desirable to delete it. 106 While holding this the Supreme Court observed that: 

"Section 497 does not envisage the prosecution of the wife by the husband for 

adultery ......... Indeed, the section provides expressly that the wife shall not be 

punishable even as an abettor. No grievance can then be made that the section 

does not allow the wife to prosecute the husband for adultery. The contemplation 

of tf1e Jaw, evidently is that the wife, who is involved in an illicit relationship with 

anotf1er man is a victim and not the author of the crime. The offence of adultery as 

defined in section 497, is considered by the legislature as an offence against the 

sanctity of the matrimonial home, an act which is committed by a man, as it 

generally is. Therefore, those men who defile that sanctity are brought within the 

net of taw .......... Law does not confer freedom upon husbands to be licentious by 

gallivanUn!J with unmarried women. It only makes a specific kind of extramarital 

relationship an offence, the relationship between a man and a married woman the 

man alone being the offender. An unfaithful husband risks, or perhaps, invites a 

civil action by the wife for separation. The legislature is entitled to deal with evil 

where it is felt and seen most: A man seducing the wife of another. " 107 

This is no sound logic because no adultery would be committed unless a 

woman was a party to it. The observation reflects the tradition of judicial restraint 

which was operative in the mind of the learned Judge and therefore was reluctant 

to assume the role of a law maker. If the section had become outdated, it was for 

the legislature to change it has been the observation of the court which may be 

termed as an evasive answer. Invalidation of this section by the court would have 

had the effect of de-legitimating the ideology of women's subordination.108 The 

hold of patriarchal philosophy and narrow conception of judicial function seems to 

have influenced the mind of the court. Men and women are biologically different 

and therefor·e they need different treatment. Here the different treatment was not 

---· ......... ---·-·-·----··---
106 1985 Suppl sec 137. 
107 AIR 1985 SC 1618. 
108 S.P. Sathe, -Gender, Constitution and the Courts," in Amita Dhanda and Archana Parashar(ed) .. 
Engendering: Essays in honour of Lotika Sarkar," Edited by. Eastern Book Company. 1999. at p 12~-
129. . 
1

'1l< Ibid. 
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because of their biological difference but due to a gender biased perception of 

their sexuality. 109 

It was argued on behalf of the petitioner that women, both ·married and 

unmarried have changed their life style over ~he years and there are cases where 

they have wrecked the peace and happiness of other marital homes the court 

further observed that: 

"We hope this is not too right but an under inclusive definition is not necessarily 

discriminatory. The alleged transformation in feminine attitude, for good or bad, 

may justly engage the attention of law-m9kers when reform of penal law is 

undertaken. They may enlarge the definition of adultery to keep pace with the 

moving times. But until then law must remain as it is. The law, as it is, does not 

offend eitt>er Article 14 or Article 15 of the Constitution." 110 

When it was pointed out that section 497 does not take cases where the 

husband has sexual relation with an unmarried woman the Court said that merely 

because section 497 does not take cases where the husband has sexual relation 

with an unmarried woman, it would not become unconstitutional. The women 

petitioner also argued that the right to life, as interpreted by the Supreme_ Court 

in the recent past, includes the right to reputation and the absence in section 497 

of the provision mandating the court to hear the married woman with whom the 

accused has allegedly committed adultery , violates her constitutional right to life 

under Article 21.The court admitted that although the reputation of a married 

woman, Is adversely affected if a man is alleged to have committed adultery with 

her, but the argument that in absente of a provision in section 497 for hearing 

the woman or impleading her as a necessary party to the prosecution the section 

would be violative of Article 21 can not be acceptedY1 If the wife makes an 

application in the trial court: that she should be heard before a finding is recorded 

on the question of adultery, the application would receive due considerati'on from 

the court. The right of hearing is a concomitant of the principle of natural justice, 

though not in all situations. The right can be read in to the law in appropriate 

cases. The court however accepted that though the erring spoused have no 

remedy against each other within the confines of section 497 of the Penal Code, 

that is to say, they can not prosecute each other for adultery, each one has a 

remedy against the other under the civil law for divorce of the ground of adultery. 

Adultery under the civil law has a wider connotation than under the Penal 

Code. 112 

IW Ibid. 
110 Ibid. 
111 AIR 1985 sc 1618: 1985 Suppl sec 137. 
112 ld. 
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The above mentioned rationale given by the Apex Court with regard to the_ 

disability of the wife of the adulterer to prosecute her unfaithful husband is less 

than convincing to many people. The constitutional validity of section 497 which 

disables the wife from prosecuting the husband has been called into question by a 

wife by way of a petition under Art. 32 of the Constitution in Revati v U.O.I, 113 in 

the year 1988 where, not only the option to 'make-up' or 'break up' but also 

the right to 'haul up' the erring husband before a Criminal Court was claimed by 

the aggriev~d wife irrespective of the fact that the husband of an erring wife 

does not have a corresponding right. The anguished wife also claimed that the 

conscience of the 'equality' clause should not be appeased. The petitioner argued 

that to deny her the right to prosecute her offending husband for the offence' of 

adultery punishable under S. 497, Penal Code, is to violate the Constitution by 

discriminating against her on the ground of her sex. The provision which disables 

the wife from prosecuting the husband for such an offence is embodied in S. 

198(1) read with S. 198(2) Criminal P.C., 1973, which carves out an exception to 

the general rule that any one can set the criminal law in motion. 

Section 497, Penal Code, is so designed that a husband cannot prosecute 

the wife for defiling the sanctity of the matrimonial tie by committing adultery. 

Thus tht~ law permits neither the husband of the offending wife to prosecute his 

wife nor does the law permit the wife to prosecute the offending husband for 

being disloyal to her. Thus both the husband and wife are disabled from striking 

each other with weapon of criminal law. 114While holding this the Supreme Court 

observed that: 

"The philosopiJY underlying the scheme of 5. 198(2), Cr.P.C. and 5. 497, I.P.C., 

appears to be that as between the husband and the wife social goodwill be 

promoted by permitting them to "make up" or "break up" the matrimonial tie 

rather than to drag each other to the Criminal Court. They can either condone the 

offence in a spirit of "forgive and forget" and live together or separate by 

approaching a matrimonial Court and snapping the matrimonial tie by securing 

divorce. They are not enabled to send each other to jail. Perhaps it is as well that 

the children (if any) are saved from the trauma of one of their parents being jailed 

rJt the instance of the other parent. Whether one does or does not subscribe to the 

wis(Jom or philosophy of these provisions is of little consequence. For, the Court is 

not the arbiter of the wisdom or the philosophy of the law. It is the arbiter merely 

of the constitutionality of tile /aw."115 

The Court further observed that: 

113 (1988) 2 SCC.72: Sec also AIR 1988 SC 835. 
11 ~ AlR I1)RR SC RlS: Sec Para :l. 
115 Ibid at Para -l. 
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"Section 497, Penal Code and S. 198(1) read with S. 198(2), Criminal P.C., go 

hand in hand and constitute legislative packet to deal with the offence committed 

by an outsider to the matrimonial unit who invades the peace and privacy of the 

matrimonial unit and poisons the relationship between the two partners 

constituting the matrimonial unit. The community punishes the "outsider" w_ho 

breaks into the matrimonial home and occasions the violation of sanctity of the 

matrimonial tie by developing an illicit relationship with one of the spouses subject 

to the rider that the erring "man" alone can be punished and not the erring 

woman. It does not arm the two spouses to hit each other with the weapon of 
/ 

criminal law. That is not why the husband can prosecute the wife and send her to 

jail nor can the wife prosecute the husband and send him to jail. There is no 

discrimination based on sex. While the outsider who violates the sanctity of the 

matrimonial home is punished a rider has been added that if the outsider is a 

woman she is not punished. There is thus reverse discrimination in "favour" of the 

woman rather than "against" her. The law does not envisage the punishment of 

any of the spouses at the instance of each other. Thus there is no discrimination 

against the woman in so far as she is not permitted to prosecute her husband. A 

twsband is not permitted because the wife is not treated an offender in the eye of 

Jaw. Tile wife is not permitted as 5. 198(1) read with 5. 198(2) does not permit 

her to do so. In the ultimate analysis the law has meted out even handed justice to 

both of them in the matter of prosecuting each other or securing the incarceration, 

of each other. Thus no discrimination has been practiced in circumscribing the 

scope of S. 198(2) and fashioning it so that the right to prosecute the adulterer is 

restricted to the husband of the adulteress but has not been extended to the wife 

of the adulterer. Thus, S. 198(2) is not vulnerable to the charge of hostile 

discrimination against a woman." 116 

c) An Evaluation of the Legal Policy and Approach of the Judiciary 

Viewed against this back drop one must admit that section 497 of the 

Indian Penal Code reflects the perception of the Framer of the Draft Indian Penal 

Code 1847, who eventually disfavoured the Macaulian perception of adultery. 117 

The Feminists in India today argue that our law relating to adultery is premised 

on the outdated notion of 'marriage'. The law, according to them, is not only 

based on the husband's right to fidelity of his 'wife' but also treats 'wife merely as 

a chattel of her husband. Such a gender-discriminatory and proprietary- oriented 

law of adultery is contrary to the spirit of the equality of status guaranteed under 

the constitution of India. 118 Even the judicial decisions had so far been supportive 

of this out dated legal policy. Women were not made punishable as because it is 

116 Ibid at Paras 5 & 6. 
117 K. I. Vibhutc, ""Adu!te!)·' in the Indian PeP.al Code: Need for a Gender Equality Perspective ... (200 I) 
6 sec (Jour) 16. 
\IX Ibid. 
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commonly believed that man is the seducer and it is woman who is not the 

abettor rather victim· of the offence. It may be submitted that this is really no 

argument because no adultery would be committed unless a woman was a party 

to it. If the purpose of the law was to punish conjugal infidelity, any kind of illicit 

. d . h bl 119 
sexual behaviour should have been ma e pums a e. 

The constitutional validity of section 497 has been upheld by the court 

ostensibly on the impression that it makes a protective discrimination in favour of 

women and keeps her out of the purview of criminal law. Such judicial reasoning 

in the ultimate analysis unfortunately endorses the patriarchal property oriented 

and gender discriminatory penal law of adultery. The crir:ninalization of adultery in 

India is discriminatory on its face and violates Articles 3 and 26 of the ICCPR 

guaranteeing-equality under and equal protection of the law. 120 It conveys that a 

man is entitled to have exclusive possession of and access to, his wife's sexuality. 

It also betrays the idea that a woman is not eligible to have such an exclusive 

r'1ght and claim over her nusband. She is therefore, not allowed to prosecute 

either her promiscuous husband or the woman outside their matrimony who has 

poisoned their matrimonial home. This also indicates that the ju(jiciary has failed 

to have a deeper insight into the gender-biased law of adultery: Our legal policy 

as well as the approach of the higher judiciary is predominantly premised on a 

set of moot assumptions pertaining to female sexuality and is also reflective of 

the inability of the higher judiciary to appreciate current social transformation. 121 

Adultery has been made a ground for divorce as well as for judicial 

separation in matrimonial law. 122In matrimoniallaw.the ground of adultery can be 

invoked l)y either of the spouses and it is clearly related to conjugal fidelity. If a 

spouse is not faithful, the other spouse has a right to put an end to the marriage. 

The provision of the matrimonial law accords equal treatment to both the parties. 

One may thus aptly put a question as to what was the necessity to provide a 

penal section against adultery. 123 

Manu, the ancient law giver made the both party guilty of the offence of 

adultery by Drescribing that when a woman, arrogant because of the eminence of 

her relatives and her own feminine qualities, becomes unfaithful to her husband, 

the king should have devoured by dogs in a public square frequented by many. 

He should have the male offender brunt upon a heated iron bend; they should 

119 S.P. Sathe, .. Gender. Constitution and the Courts," in AJnjta Dhanda and Archana Parashar (ed) 
lfngendering: Essays in honour of Lotika Sarkar, (Eastern Book Company, 1999), pp.l28-l29. 
Ul lntemational Convention on Civil and Political Rights, 1966. 
121 Supra note 119.. 
1 ~2 Paras Dewan. ·· ,\ lodern Hindu Law." Eleventh Edition. ( Allahabad Law Agencv.l997). p.l37. 
I '1 . 
-· Supra nolc I I <J. at p.I2R. 
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stack logs and burn up that villian there. u 4 The present legal policy failed to take 

up the clue of bringing both the parties within the ambit of lawY~he present 

legal policy tries to keep the woman out of the jaws of adultery by not punishing 

the married woman even if she commits it or abets it. Unmarried woman and· 

divorced woman are also kept outside the ambit of law as because it can be 

committed only against the married women. Our judiciary also on several 

occasion upheld the validity of such policy. It must be noted· that our legal policy 

relating to prostitution followed the same path of keeping the prostitute outside 

the ambit of law to a great extent by not punishing them except when they carry 

on the profession in the vicinity of a public place. The resultant consequence can 

be seen that prostitution could not be contained. We may also think of the 

situation where a man is caught in a while he was committing sexual intercourse 

with a women with her consent. Suppose woman pretends to be the wife of 

another man or her husband is not interested in her and therefore is less 

interested in filing a complaint. Under which law, the man will be booked? 
12

&rhe 

Court went on to assert that it is for the legislature to take cognizance of the 

social transformation and not for it. In this regard it may be submitted that the 

court has failed to adopt the meaning of penal statute to changing social milieu. It 

failed to realize that Indian Penal Code fabricated in the imperial foundry well 

over a century ago has not received. anything but cursory parliamentary attention 

in the light of the higher values of the National Charter which is a testament of 

social justice, right to life, equality. So the court must permeate the Penal Code 

with exalted and expanded meaning to keep pace with constitutional values and 

the increasing enlightenment of informed public opinion. 127 A nineteenth century 

text, when applied to twentieth century conditions, cannot be construed by 

signals from grave. So/ when the legislature fails the court can not deny its duty. 

to innovate beyond the law. 

d) Adultery ~Proposal for Reform 

The fifth Law Commission recommended that the exemption of the wife 

from punishment for committing adultery be removed from section 497 of the 

Indian Penal Code. It also expressed its feeling that an imprisonment for a term 

up to five years is unreal and not called for in any circumstances. The 

recommended section 497 reads as: 

124 Patrick Olivelle, ''Manu's Code of Law- A Critical Edition and Tmnslation of the Manava 
Dharmasm;tra," .(Oxford Universitv Press,2005) at p. 186. 
1 ~5 1l1is not going to suggest that bOth should be punished accordingly. 
1
-
6 Assuming tru1t she can not be charged for prostitution in the absence of certain elementarv eYidence. 

i.e,she is not offering sex for gain. · · · 
127 Sec Y. R. Krishna lycr in Rajcndm Prasad v State of UP ( 1979) 3 SCC 64C> at p C>C>X &(, 7-t 
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"Adultery: If a man has sexual intercourse with a woman who is, and whom he 

knows or has reason to believ~ to be the wife of another man, without the consent 

or connivance of that man, such sexual intercourse not amounting to the offence of 

rape, the man and the woman are guilty of the offence of adultery, and shall be 

punished with imprisonment of either description for a term which may extend to 

two years, or with fine or with both. "128 

The fifth Law Commission and the Joint Select Committee129 inspired by 

the spirit of equality, recommended equal culpability for the man as well as the 

woman for committing adultery. The Joint Select Committee therefore revised 

section 497 and proposed for the substitution with the following: 

"Whoever has sexual intercourse with a person who is, and whom he or she knows 

or tws reason to believe to be the wife or husband as the case may be, or another 

person, without the consent or connivance of that other person, such sexual 

intercourse by the man not amounting to the offence of rape, commits adultery, 

and stla/1 be punished with imprisonment of either description for a term which 

may extend to five years, or with fine, or with both. " 130 

For reasons best known to them, neither the Law Commission not the 

Joint Select Committee has shown any sensitivity to the equally pertinent 

traditional proprietary rights of the husband over his wife and to the 

subordination of woman in the Indian family institutionY1 Recently the 

Fourteenth Law Commission 132 in its 156th Report on the Indian Penal Code 

endorsed with minor modifications the proposal for reform recommended by the 

Joint Select Committee. It also emphasized that the changed suggested In· its 

revised section 497 IPC be made in section 19(20 of the Code of Criminal 

Procedure 1973. 133 

Suggesting a radical change in the law on adultery, the Justice Malimath 

Committee for reforms in the criminal justice system has recommended 

amendments to provisions of the Indian Penal Code that disallow prosecution of 

women for the offence. According to the present law, only a . man can be 

prosecuted for the offence of adultery with the woman being granted immunity 

from proceedings on account of her position in society. However, the Committee's 

report seeks to end, what has often been referred to as the gender bias in the 

128 Law Conunission of India, Forty Second Report: Indian Penal Code, 1971 at p-165. 
129 Joint Select Conm1ittec was approved by the Rajya Sabha. 
13° Clause 199. 
131 K. I. Yibhutc, " '_;ldultery' in the indian Penal Code: ,Veed for a Gender l~·quali~v Perspective." 
(200 I) 6 SCC (Jour) 16. 
132 Law Commission of India. 15(/h report: Indian Penal Code, I <J97, Pard <J.4(>. 
133 Ibid at Para 9.46: Also note that the IPC (Ammcndment) Bill 1972 recommended for the inclusion 
of women under section -+97 but such an amendment could not be carried out as the Bill lapsed. 
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law, by recommending similar treatment of both men and women in such cases. 

The Committee in its report submitted to the Centre observed the following: 

''The object of this section (Section 497 of the IPC) is to preserve the sanctity of 

marriage. Society abhors marital infidelity. Therefore, there is no reason for not 

meting out similar treatment to the wife who has sexual intercourse with a man 

(other than ller husband)," 
134 

It therefore suggested that "section 497 be suitably amended to the effect 

that whosoever has sexual intercourse with the spouse of any other person is 

guilty· of adultery."m However, the Malimath Committee report is silent on 

another controversial provision of section 198(2) of the Code of Criminal 

Procedure 1973, which says that prosecution in such cases shall be initiated on 

the complaint of the husband of the adulterous woman. 

The present policy which provides for the punishment of the adulterous 

husband with imprisonment which may extend to five years or with fine or with 

both, consequently a guilty husband if convicted would be sent to jail and fined 

and his innocent wife would suffer for no offence. This is because of the Indian 

· condition of the society as most of the women in our country economically still 

dependant on the husband. So the present legal policy which on the one hand 

protects the rights of the husband over his wife by punishing the adulterous man 

also hits indirectly though severely the innocent wife of the adulterous man if he 

is married. This policy of protecting one's rights at the cost of another who had no 

role in snatching those rights needs serious rethinking. It may be submitted that 

the provision of section 497 are inconsistent with the modern notions of the 

status of woman an,d of the natural rights and obligation under marriage. In fact, 

western countries and lately Malaysia and Singapore have abolished adultery 

from thHir Penal Code. There are two way outs in this regard; one is the deletion 

of section 497 or the second is the rationalization of the whole legal policy. 

It may be submitted that a long-term relationship such as marriage will 

not operate efficiently without sanctions for misconduct, of which adultery and 

bigamy are two is examples. Efficiency in marriage, as in partnership, requires 

that there be a proper legal remedy for adultery, and bigamy. The present policy 

which punishes the offender of these offences with imprisonment along with fine 

or without fine; is only accused centric and fails to address the problem arising 

out of tt1ese offences which the victim or victim or even the issues of the victim of 

these offences suffers. It is suggested that in case of adultery both the parties 

who are involved in adultery must be brought with in the ambit of law by making 

1 
J

4 Reporl of the Committee on Rcfom1s of Criminal Justice System. Vol. I. March 2003. Para I 6.3. I. 
1
''' Ibid ;u Para I(J.l.2. 
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both liable. Secondly in the case of bigamy both the woman should be seen as a 

victim of the crime. In both the adultery and bigamy each individual woman 

should l)e allowed to initiate proceedings whether civil or criminal. One policy. 

which SE!ems clearly beneficial from the point of view of wealth maximization, and 

perhaps freedom and virtue as well would be to allow people to opt into 

adultery/bigamy penalties via prenuptial agreements. 136 The law could· be written 

to allow people to opt into tort, criminal, or contract as they are now free to opt 

into certain kinds of financial arrangements. For civil damages, it would merely 

require dependable government enforcement of premarital contracts, without 

judicial discretion to ignore them as marriage-related. The argument is the same 

as for contract enforceability in general: it permits a disjunction of mutual 

performances and encourages reliance on future performance. The Wife should be 

allowed to initiate punishment of a fine, which would be paid to the wife and is 

variable depending on the amount of damage. The Wife may also be allowed to 

alienate her right to initiate punishment, if certain kind of financiar arrangement is 

reached between her and the offender or offenders. Tort and contract law exist to 

provide recourse for private injuries; when one person inflicts damage on 

another. It would seem well suited to adultery, and bigamy. 

E) A Sum Up 

1. 1t is may be submitted that most of the offences relating to marriage, 

namely a) cohabitation caused by a man deceitfully inducing a belief of 

lawful marriage (section 493, IPC) b) marriage ceremony fraudulently 

none through without a lawful marriage by a .Person (section 496, I PC), c) 

marrying again during the lifetime of wife (Section 494) d) enticing or 

taking away or detaining with criminal intent a married woman (Section 

498) e) sexual intercourse by a person with a married woman knowing ly 

that ~he is the wife of another person(section 497IPC) are in essence 

sexual offences against women. In all the first three cases consent plays a 

very significant place though law does not take any such notice. In all 

these cases the consent of the victim is obtained to certain act which 

E!ither implies or legalizes sexual intercourse. The purpose of the offender 

1n all these cases is to gain sexual access. The offender therefore in the 

first .case inducing a belief of lawful marriage (infact when there was not 

marriage at all in the eye of law) or goes through a fraudulent ceremony 

marriage in the second case. And in the third case he gains sexual access 

136 Eric Rasmusen ... An Economic Approach to Adultery Law," February 16. 200 1: For details see. 
hllp:I/Php.indiana.edul-erasmusel(ii' Articles!Unpublished/adultery.pdf. . 
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by marrying victim. However the victim may or may not have the 

knowledge that the offender is having the spouse of an earlier marriage. 

In all the above four cases the offender if successful would gain sexual 

access and commit sexual intercourse with the woman victim who is 

unaware of the legality of the marriage. In the first three cases it ·Is always 

the woman victim losses her precious thing. In some cases she losses 

even more than what is lost by a victim ·of rape. She looses her virginity, 

she looses her faith and confidence reposed in the person. In some cases 

she is left with the children born to them and the person is releases 

himself from all responsibility. In the first three cases the elements are 

common; one her consent in that relation which legalizes sexual 

intercourse which was obtained by fraud or deceit and sexual intercourse 

which was the intention of the offender. In all the above four cases she 

bt~comes victim because of her sex and because of the sexual desire of the 

offender as such these offences are nothing but in essence sexual offences 

a9ainst women. In the last case namely adultery the offender is not 

rE!Quired to gain sexual access through some fraud, deception or marriage 

and obviously there .they are the consenting party to the sexual 

intercourse. But since law prohibits sexual intercourse outside marriage 

and chief element being the sexual intercourse, the offence in essence 

becomes a sexual offence. However, all this offences has been kept under 

Chapter XX of the IPC which deals with offences relating to marriage. This 

does not affect or alter the very nature of the offence; they are essentially 

sexual offences against women. 

2. Section 498 punishes a person who takes away, entices, conceals or 

detains a married woman with intent that she may have illicit intercourse 

with any person. The policy of the law seems to protect the interest of the 

husiJand, as it is only the husband who can institute t!:le prosecution 

proceedings for offences committed under this section. Even the consent 

of the woman does not give the accused any protection from the mischief 

of thi's section if the accused by his action and conduct, though not 

directly, had encouraged the woman, to leave her husband's place. When 

construed in this was one must see that this section also leaves a 

possibility of punishing an innocent where the married woman voluntarily 

leaves her husbands place for some or other reasons and stays away from 

him and takes the shelter of an innocent person. The innocent man may 

be prosecuted as because the married woman's consent is immaterial for 

tl'te purpose of this section. The law contained in section 498 IPC thus 
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ignores the entity of the wife and makes her the property of the husband. 

It may be submitted that in view of the change in the general outlook and 

social status of woman and emphasis for equal rights and obligations for 

both husbands and wives a rethinking of the legal policy in this regard is 

called for. 

3. Our law relating to bigamy bears an unusual and uncommon feature which 

is not generally seen in case of other public law. This is because 494, IPC 

makes the offence dependent on the personal laws of the parties. The 

n:.sult is that it is applicable to all with the exception of _Mohammedan 

rnales. Even it does not apply to all Hindus uniformly because of custom. If 

one deliberately keeps a small lacuna, e.g., instead of taking the seven 

steps, takes only six steps while celebrating the second marriage, he can 

easily avoid the penalty prescribed by the sections even though by doing 

so he will be ruining the lives of two women. In order to attract Section 

494 IPC the prosecution has to prove that the second marriage was validly 

performed as per the customary rights of either party under their personal 

laws. If there is any lapse in following the customary rules, the second 

marriage would be regarded as void. It is not always easy to prove long 

after the marriage that all the rituals were duly performed. To overcome 

these practical difficulties a suitable provision be incorporated to the effect 

that if the man and the wife were living as husband and wife for a 

reasonably long period they shall be. deemed to have married in 

accordance with customary rites of either party thereto, This shall be 

n~buttable presumption and the finding shall not be binding in civil 

proceedings. 

4. Jn a number of cases admissions of marriage by the accused was not 

considered as evidence of it for the purposes of proving marriage in an 

adultery or bigamy case. Thus mere observance of the laws of evidence 

with flaws led to injustice to many women. 

5. The present legal policy relating to bigamy punishes an offender with 

imprisonment of either description for a term w.hich may be seven to ten 

years, and also fine. The present policy also operates with the assumption 

as if there is one victim i.e., the first wife although the offender of the 

offence of bigamy virtually destroys the life of two different women. Both 

these women invariably dependent on the offender. The present legal 

policy in this regard therefore, may be described as accused centric as 

because it fails to take account the miseries of the victims of bigamy, 

227 



especially their economic plight. The present policy also operates with the 

assumption as if there is one victim i.e, the first wife. 

6. A woman in a second marriage is not entitled to claim maintenance as in 

law a second marriage during the subsistence of the first marriage is not 

\ega\ and valid. Such a woman though she is de facto the wife of the man 

in law she is not his wife. Quite often the man marries the second wife 

suppressing the earlier marriage. In such a situation the second wife can't 

claim the benefit of Section 125 for no fault of hers. The husband is 

absolved of his responsibility of maintaining his second wife. This is 

manifestly unfair and unreasonable. The man should not be allowed to 

take advantage of his own illegal acts. Law should not be insensitive to the 

suffering of such women. Therefore the definition of the word 'wife' in 

Section 125 should be amended so as to include a woman who was living 

with the man as his wife for a reasonably long period, during the 

subsistence of the first marriage. 

7. Compulsory registration of marriage and pre-registration verification of the 

male person would be a good measure of prevention of the recurrence of 

the offence. Uniform -Civil Code with regard to marriage, divorce, 

inheritance has been suggested by many including our judiciary. But until 

that: stage arrives we may opt for economic sanction against the offender. 

The policy may also prescribe for the attachment of the valuables and 

properties and rational distribution of the same among the victims of 

bigamy. 

8. Our legal policy relating to adultery which is incorporated in section 497 of 

t:he Indian Penal Code and section 198 of the Code of Criminal Procedure 

1973 signifies the unequal status of husband and wife in the institution of 

marriage in India. This policy declares that man is a seducer and the 

married woman is merely his helpless and passive victim; he trespasses 

1.1pon another man's marital property that is his wife by establishing a 

sexual relation with the married woman with her consent but without the 

consent or connivance of her husband. It also gives immunity to a married 

man, who may seduce and establish sexual liaison with an unmarried 

woman, a widow or a divorcee, as because in that case he will not be 

considered guilty of adultery. Although this type of sexual link is equally 

potential to wreck the bond of marriage between him and his wife and 

therefore the policy itself may act like a boomerang and destroy one of its 

chief object i.e., the matrimony . 
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9. Not only has the legislative policy viewed male as a seducer, the jud.iciary 

have confirmed it .bY its prono~ncement. Truly the whole_ law of adultery 

Implies that; a) It conf~rs upon the husband the right to prosecute the 

adulter but it does not confer any right upon the wife to prosecute the 

woman with whom her husband llas committed adultery, b) it does not 

confer any rlQht on the wife to prosecute-the- husband wh·o has committed 

adultery with another wQman, c) it does not take in its ambit the cases 

where the. hUsband has sexual relations with unmarried women, or a 

divorced women, with the result that the husbands have a free licence 

IJI'ider the law to have extramarital relationship with unmarried women or 

divorced women. d) It also betrays the idea that a woman is not eligible to 

have such aq exclusive right and claim over her husband. It must be 

submitted hCI~ever that the Apex Court's reasoning "in defining the 

offence of adultery so as to restrict the class of offenders to men only, no 

qmsqt~tional provision is l_pfringed ~nd that Section 497 could not be 

s~rutk down oh the ground tliat it. is desirable to delete it," defies the rules · 

of prudence and the reason itself. This is because no adultery would be 

committed unless a woman was a partv- to it and that here the different 

treatment was not on the basis of biological difference but due to a 

gender biased perception of sexuality. Therefore, there is no reason for 

not meting out similar tt~atment to the wife who has sexual intercourse 

with a mah other than her husband, In this regard it may be submitted 

that the court has failed to adopt the meaning of penal statute to changing 

social milieu. It failed to realize that Indian Penal Code fabricated in the 

imperial foundry well over a century ago has not received anything but 

cursory parliamentary attentidn in the light of the higher values of the 

National Charter which is a testament of social justice, right to life, 

equalitY. So the court rraust permeate the Penal Code with exalted and 

expanded meaning to keep pace with constitutional values and the 

increasing enlightenment of Informed public opinion. A nineteenth century 

tex~, when applied to twentieth century conditions, cannot be construed by 

signals from grav-e. Sq, when the legislature fails the court can not deny 

Its duty to Innovate beyond the law. 
--

10. The criminallzation of adultery itl India is discriminatory on its face and 

violates Articles 3 and 26 of th~ ICCPR guaranteeing equality under and 

!3QLial protection of the law. 
11. The present policy wHich also provides for the punishment of the 

adulterous husband with impfisonment which may extend to five years or 
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with fine or with both. Consequently a guilty husband if convicted would 

be sent to jail and fined and his innocent wife would suffer for no offence. 

This is because of the Indian condition of the society as most of the 

women in our country economically still dependant on the h]Jsband. So the 

present legal policy which on the one hand protects the rights of the 

husband over his wife by punishing the adulterous man also hits indirectly 

though severely the innocent wife of the adulterous man if he is married. 

This policy of protecting one's rights at the cost of another who had no 

role in snatching those rights needs serious rethinking. It may be 

submitted that the provision of section 497 are inconsistent with the 

modern notions of the status of woman and of the natural rights and 

obligation under marriage. Efficiency in marriage, as in partnership, 

requires that there be a proper legal remedy for adultery, and bigamy. 

12. The present policy which punishes the offender of these offences with 

irnprisonment along with fine or without fine, is only accused centric and 

fails to address the problem arising out of these offences which the victim 

or victim or even the issues of the victim of these offences suffers. In bo~h 

the adultery and bigamy each individual woman should be allowed to 

initiate proceedings whether civil or criminal. The law should make way for 

the adoption of the system of 'plea bargaining' which would allow 

settlement of cases between the accused and the victim through various 

measures including compensation or some financial arrangements. 

13. Our. stand on criminal justice system should riot be meek and weak but 

positive and powerful from the_ perspective of, victim's sufferings. Our 

perspective in such offences should be against punitive cruelty form 

victims socio-economic position and because oftentimes the present policy 

is curative futility. 

( 
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CHAPTER-V 

Onn~tural Offences 
I 

I , , 

AN OVt:R.VlEW 

Sex is what by which hutnan b~ings are divided between man and woman; 

male and ferpale. SE!x Is what that makes a difference between genders. Sex is 

what peop!e e}cperience. Sexual desire is what people feel and is often driven by. 

And wheh driVen by this desire p~ople can behave in a· complete different 

manner. F()tget about immediat~ r~actiqns of an offender driven by such desire in 
! 

case of rape; one may even be dtivel'l by s~ch desire in such a way and to such 

an extent that requires planning, patience, preparation and execution. A majority 

of sexual offences relating to marriage reflects this where victim did not 

undermand it ~nd even went t~l the extent Of complyjng everything wanted1 by 

the offender and after a colisld~f'l!lble period of time the victim discover-S that she 

is totally in a helpless condition.' tn the Jast preceding Chapter it has been seen & 

examin~d. 

It has been observed e~rller that what constitute a sexual offence varies 

over time and place. 2 Thus wh~t I~ a sexual offence in one country may not be in 

· another.3 An exlstlhg offence may b~ cle-criminalized at the stroke of a statute. 

An existing behaviour may be rec6gnized as needling to be criminalized. It 

sometimes depends upon the morality of a given society. The present chapter 

tries to lotate the iegal polic:Y ~s to what constitute unnatural offence, the legal 

interpr~tat.lon of the offenf:e, t~e s~ntence actually awarded by the court, the 

emergehti3. Qf alternative sexuality a11d Its decriminalization around the world, the 
I 

technl~~ll\:les of tne present law Whtcli Is open to the question, the emergence of 

a igndrable so~ial entity thoug~ insignificant in terms of the heterosexuality code 

enforced !)y the dominant sectiOn of the society. The present chapter also notes 

the development In the world '1!id trl~ to get a. clue as to what shouiQ be the way 

out. 

1 :Not d¢Jlllllttlc4 by we off~pder who d~eives ~er~ · 
f Homosexual activities were treated as offences in England till 1966. But after the passing of Sexual 
Offences Act 1%7 a homosex"Ual act in 1>rlvate between two consenting male who have attained the age 
of21 have been legalized. 
3 Homosexual activity is an offence in India, but it is now not an offence in England. 
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A) UNi\TU.~L Off~NCE PBrtNED 
The term 'unnatural offence' comes under Chapter XVI of the Indian Penal 

Code which deals w!~h offences affecting human body and finds its place as the 

last offence of the Sqid chapter. The titlE:! of the offence uses the words 'unnatural 

offences.' The word 'unnatural' 'means contrary to nature; abnormal; not 

spontaheous.4 The word 'carnal' implies something relating to physical, especially 

sexual needs, and activities.5 When construed in this way unnatural offence 

means sexual activities contrary to nature. Indian Penal-Code 1860 defines it as 

'carnal intercourse against th'i! C)rder of nature with any man, woman or animal.'6 

SectiQJl 377 of the Jndlan Penal Cpde 1860 makes it an offence by declaring that 
1'whoever l')as carnal Intercourse against the order of nature with any man, 

woman o!· animal shall be Jlunlshed with imprisonment for life, or· with 

imprisonment of eltl1er descriptlqn for a term wnich may extend to ten years, and 

shall a!so be liable to fine." Th~ seciton further makes it clear that penetration . ' -

would .be sufficient to constitute the carnal intercourse necessary to the offence 

described if) ~he sectlon.7 

The definition uses the Word 'against the order of nature' without any 

elaboration, and· lee~ves It for the judiciary to interpret. The definition . Is 

incomplete In this sense that what is natural for a particular society, culture o.r 

commUhlty may be quite unnatural fpr another. 'Against the order of the nature' 

assumes th~t what is unnat~ral is to be decided by the majority. It therefore 

surely imports the element majority code and has the potency of any neglecting 

minority pr"ctlces. Unnatur~l Qffen€e then indicates_ sexual perversion which 

takes shape in manifold forms8
. going by different names such as sodomy,9 

bugQerv, 10 bestiality ,H trlbadism/2 sadism/3 masochism. 14 The term unnatural 

4 See Oxford Coilcisc English Dictionary, 10111 Edition; Oxfoni University Press, Third. impression 
2000, at p. 1570. . 
5 Ibid,utp.214. , 
6 See section 377 of the Indian Penal Code, 1860. · 
1 Explanation tq section 371 of the liidUtn Pe~ Code, 1860. . 
8 Brothet John Antony, petitioner v The State, ltesJ>onderit. 1992 CrLJ 1352. · 
9 Non coital e&twil copliltttipn with a n1~mber of the ~ or opposite sex, e.g, per anus or per mouth. 
10 Int¢tc?Qt~e J}er anux by a niaii with a ~ pr wommi; Qr illterco\irse per anux or per vaginam by a 
ntaq or~ WOirulp With lli1 aJllmal. . . · 
11 Sexual intetcOtirSc by a human being W~th a lower animal. · 
12 Friction of ~he externa! geni~l or~\s by one WOII\811 on another by ·mutual bodily contact for the 
f.,ratification of the sexual desi~. · . . . . . . . · . 
· A form of sc:~~:ual perversion 111 whtch the mfltctton of pam and torture act as sexual stmmlants. 

14 Opposite of sadism, anq sexual gratification is Sought from the desire to be beaten, tonnented or 
humiliated by one's sexual partner. 

233 



offence implies sexual perversity.15 Therefore, sexual intercourse per nose with a 

bullock Is an unnatural offence within the meaning of section 377, IPC.16 

B) WHAT CONSTITUTE UNNATURAL OFFENCE 

Section 377 of the Penal Code is intended to punish the offence of 

sodomy, buggery and ·bestiality. The offence consists of a carnal knowledge 

committed against the order of nature by a person with a man, or in the same 

unnatural manner with a woman, or by a· man or woman in any manner with -an 

animai.U lh Brother John Antony v The State, 18 the court observed that: 

"Section 377, IPC de hors the Explanation appended to it consists of the following 

ingredients:-

/) A person accused of this offence, had carnal intercourse with man, woman, or 

animal; 

ii) Such intercourse was against the order of the nature ;and 

iii} Such act by the person accused of the offence was done voluntarily."19 

In Lohana Vasantlal Devchand v The State/0 there were three 

accused. Accused 1 and 2 had already committed the C?ffence, in question, which 

was carnal intercourse per anus, of the victim boy. The boy began to get a lot of 

pain and consequently, accused 2 could not succeed having the act. He therefore 

voluntarily did the act in question by putting his male organ in the mouth of the 

boy and there was also seminal discharge and the boy had to vomit it out. The 

question that arose for consideration therein was as to whether the insertion of 

.the male organ by the second accused into the orifice of the mouth of the by 

amounted to an offence under section 377, IPC. The court held that: 

'7he act was the actual -replacemeqt of desire of c;oitus and would amount to an 

offence punishable under section 377. There was an entry of male penis in the 

orifice of the mouth of the victim. There was the enveloping of a visiting member 

tw _the visited organism. There was the reciproCity; intercourse connotes 

reciprocity. It could, therefore,, be said that the act in question amounted. to an 

offence puni~hable under section 377."'21
. 

Same was the decision of the court in State of Kerala K Govindan/2 
- . 

where It held t~at committing of Intercourse by inserting the ·male organ between 

the thighs of another is an unnatural offence punishable under: section 377, IPC. 

This decision throws light that for committing an unnatural offence; it is not 

15 AIR 1983 SC 323. 
16 AIR 1934 Lahore 261: 1934 (35) Cr. L.J io%. 
17 Ratanlal & Dhirajlal, " The Indian Penal Code," 28th Edition Reprint ,( Wadhwa & Company, 
Nagpur, 1999) • p.530. · 
18 1992 Criminal Law Journal, at p. 1352. 
19 Id, at p. 355. _ 
20 AIR 1968 Gujrat 252: (1968) Cr.L.J. J, at p. 1277. 
21 Id. 
22 (1969) Cr.L.J, at p. 818. 
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· necessilrY to penetrate in to the orifice of mouth or anus or another by 

interpreting th~ word 'penetrate' to mean find access into or through, pass 

through.23 The abi>ve mentioned decisions also bring the fact that sexual 

intercourse Is only rneant for conception is an· outdated theory. But at the same 

time it could be said with out hesit~tion that the orifice of mouth is not according 

to the nature, rneant for sexuijl qr ¢arr'!al !ntercourse.
24 

C) ACTUAl. S~NTENCING QY THl: COURT IN UNNATURAL OFFENCES 

i'hqugh sed:lon 377 prqvldes punishtnent of imprisonment for life or 

ihlpHsonrnent of either description for a term which may extend to ten years, and 

fine, the actual sentence awarded bY our judiciary is not usually heavy. Thus 

where a highly educated per5on committed this offence the Apex Court having 

regard tb his loss of s~rvice and oth~r consequences to tlis career following the 

offence let him off with a sent¢nce of two months imprisonment.25In Fazal Rab 

Choudhary,. Appellant v St~te.of Bihar, Respondent,26 -the Supreme Court 

reduced the sentence of the accused ~o sex months imprisonment as because the 

accused While committing the offence pf sodomy did not use any force on the 

victim who was a boy. While reducing the sentence the court observed that: 

"Neither the notions of permissive society nor the fact that in some countries 

homosexuality has ceased te> -be an offence has influenced our thinking.'127 

rhis perhaps the homophobi~ that Jed the court to be over- cautious. In 

Charanjit Singh " State/8 a truck. driver twice committed sodomy on a boy in 

his truck, e~Em th4;!n only ~ senterice of one years imprisonment and a· fine of Rs. 

500 w(are Imposed on the ac<:Used. In Mihir alias Bhikari Charan Sahu v 

St~te/9 the court confirmed conviction of the accused under section 377 IPC, but 

-considering that the accused ha~ a broken family life and belonged to lower· 

strata of society, his sentence of rigorous imprisonment for three years was 

reduced to two years. Ratal"! Mia v State of Assam 30 is another glaring 

example where accused wa!? less than 21 . years old boy committed unnatural 

offenc~. ·the court reduced the sentence of 6 months rigorous imprisonm~nt . . -

imposed by the trla.l court, In spite of the fact that section 6 of the Probation of 

Offe!'ldt!rs Act, 1959 would not permit him to be released on probation. All these 

23 Brother John Antony, pctiiioner v The State, Respondent. 1992 Criminal Law Journal, at p. 1352, 
Para 23. · 
24 Ibid, Para 17. 
25 Chitranjan Das v Stale, 1975 Crimiilill Law Joutrial, 30 SC. 
26 ' . . ' ' ' 
27~8(:323. . . 

AIR SC 323, aLpara 3. 
28 1986 Cr LJ 173 (HP) 
29 1992 Cr LJ 488 (Ori). 
30 1988 bLJ 980(Gab). 
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decisions together give an impression that unnatural offence is less punishable,in 

the· view of the court. This might not console the victim whether male or female, 

especially when the victim is a fTiinor. This is because of the fact that his or her 

pain remains the same. The courts above failed to realize the fact that in case of 

unnatural offences where there is no, consent on the part· of the victim, the agony 

may be greater. Besides this the. offence itself is bound to leave the victim in 

severe psychological trauma, and horrific experience which is painful too, in cases 

where there is no consent on the part of the victim. A part from the victim this 

cari properly realized by a medico legal practitioner or by a forensic expert and 

not an insensitive judiciary. This is perhaps unlike the legislature the judiciary 

sees it as a lesser evil. It is also to be seen that the actual sentence awarded by 

our judiciary for the commission of unnatural offence had b~en less. This is also 

indicative of the fact that our judiciary sees it as a lesser evil. However, our 

legislature is still in favour of following the same policy which, the ancient law 

giv~r Manu had advocated and later on the Britisher'~ had maintained in India. 

D) EMERGENCE OF ALTERNATIVE SEXUALITY AND OUR LEGAL 

POLICY 

i) Alternativ~ Sexuality 

Sexual orientation refers to the sex, sexes, gender or genders, to which a 

person is attracted and whiCh form the focus of a person's amorous or erotic 

desires, fantasies, and spontaneous feelings. The alternative terms sexual 

preference and sexual inclination have similar meanings. Clinicians and those who 

believe sexuality is fixed early in life tend to use the former term; those believing 

sexuality is fluid and reflects preference and choice tend towards the latter 

terms. 31 The term sexual orientation may also refer to the."identity" of a person, 

either by choice or as an expression of an inner attribute. Typically a person may 

be identified as primarily heterosexual (the .focus is- primarily people of the 

opposite seX/gender), homosexual (people of the same sex/gender), bisexual 

(potentially both dr eitper sexes/gender), or asexual (no sexual attraction for 

either sex/gender). There . is a common boundary-drawing problem (or 

controversy, at least) when considering how to divide a population between 

"heterosexual", "bisexual", and "homosexual" by behaviour or by orientation. The 
• • . l 

largest disagreement is probably over which criterion - identity, desire, or 

behaviour - .is most important. Heterosexuality as because it was and still 
' prevalent and mostly seen in the world is generally accepted as main stream 

sexuality and therefore until very recent back people while referring sexuality 

31 Sexual Orientation, Wikipcdia Encyclopedia: http://wikipedia.org/wiki/se~-ual_orientationlhtm. 
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used to mean only heterosexuality as the mainstay, legally recognised sexuality, 

socially approved sexual code. Leaving thJs all other forms of sexuality then came 

to be· considered as alternative sexuality. 

In almost all the parts part of the world human being's sexuality was 

· governed by the heterosexuality code, till 1791.32History however, bears witness 

.. 

I 

to the fact that alternative sexuality. is not of recent origin. What is generally 

known as alternative sexuality was even prevalent in ancient India. Manu the 

ancient lawgiver in his code kept provisions for punishing one particular form of 

alternative of sexuality and observed: 

"If a virgin violates another virgin, she should be fined 200, pay three times the 

bride price and receive ten lashes.33Wnen a woman violates a virgin, however, her 

head ought to be shaved immediately-alterriatively,. two of her fingers should be 

cut off- and she should be paraded on a donkey. ":W 
-This therefore, makes it clear that alternative forms of sexuality existed 

since _ancient times irrespective 9f the fact whether it was acceptable .to the 

majority of the people; whether it was criminalized or decriminalized. 

ii) Homosexuality 

Homosexuality is a sexual orientation characterized by romantic or sexual 

desire for, or sexual attraction towards member of the same sex.35 This usually 
- - ' ' 

implies an exclusive or predominant s_exual orientation towards persons of the 

same sex and is distinguished from bisexuality as well as heterosexuality. In 

addition to referring to a sexual orientation, the t~rm homosexuality is also used 

as denoting sexual behaviour .between people of the same sex. 

Homosexual relationship when it exists between two women, it is mostly 

called 'lesbianism.' When it exists between two· male it is. mostly referred to as 

'gay.' But as the vast majority of homosexually oriented persons cannot readily 

be distinguished from the gener~l public, and it was then out of the question to 

ask them to identify themselves, these_ studies were based on case ·studies and 

clinical reports - in other words, on samples -that were not only very 

unrepresentative, but also consisted largely of social nonconformists.36 Many 

people regard the term 'homosexual' as derogatory or clinic because of its cold, 

. . 
32 Note tiuu .when the representatives of the secular and humanistic members of society first became 
dominant anywhere in Europe, in the Fren~}}_Revolution of 1789, after the extensive reformulation of 
the criminal law in 1791 the former capital offence of performing a homosexual act in private with a 
consenting partner had been offiitted: For details see Alan Freeman, "Survey of Key Developments 
World Wide,": For details see, http://www.sodomy laws.org 'histoiy.htm :For further details see 
http://www .gaybistory .com/rev2/eventsl i 791.htm. . 
33 Manu's Dharmasastms,: See Patrick Olivelle, "Manu's Code of Law- A Critical Edition and 
Translation of the Manava Dhannasastra," ,(Oxford University Press,2005), p 186. 
34 Ibid, at p.l87. , 
35 For details pertaining to Homosexuality ~. http://www.legalserviceindia.com/articleslh lomo.htm. 
36 lbid. . 
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antiseptic connotation, particularly when applied to a person, and '!lost people 

who regard themselves as having a homosexual orientation prefer the term gay, 

lesbian, or ,,less frequently, queer or same gender loving. 

Iii) Decriminalization of Homo~exuality Around the Globe 

Throughout Western Europe, during at least the last thousand years, the 
I 

basis of the predominant social structure was the Christian religion, originally as 

embodied exclusively in the Roman Catholic Church, but subsequently as 

fragmented by the various reformation movements among numerous protestant 

churches; some of which became predominant in certain European countries.37 

The Church's teaching on sexual behaviour was probably the last of its doctrines 

to be generally regarded as unquestionable, particularly because the Church also 

long dominated the . education system. The scientific and philosophical 

developments known as th.e 'enlightenment' stimulated interest in a more rational 

approach to such issues, and helped to provide more satisfactory explanations for 

natural phenomena that undermined religious belief based on biblical accounts of 

the supernatural. 

So far as the English-speaking world is concerned, homosexual acts first 

became a political issue in the course of the numerous disputes between the civil 

and religious authorities in the context of what is now kttown as the Reformation 

of the (Roman) Catholic Church. Originally the Church took the responsibility for 

directly enforciog its doctrines, including its belief that all human sexual activity 

. except vaginal intercourse intended for, or at least open to, procreation within the 

bounds of marriage fell sinfully short of the divinely revealed ideal.38 But when 

Henry VIII of England and Wales determined to show the Pope that he was the 

master of his kingdom by controlling or dissolving all Church institutions within 

the Roman hierarchy, he arranged for Parliament to enact the Statute of 1533 -

25 Henry 8, Chapter 6 - which begins ;'Forasmuch as there is not yet sufficient 

and condign punishment appointed and limited by the due course of the Laws· of 

this Realm, for the detestable and .abominable Vice of Buggery committed with 

mankind or beast", and goes on to define it as a felony punishable by hanging 

until death. That this Statute was then mainly if not- wholly symbolic of the 

monarch's independence from the Pope is evident that from the fact that it was 

subsequently re-enacted in 1536, 1539, and 1541 under Henry VIII; 

unsurprisingly it was repealed under those subsequent monarchs who pledged 

allegiance to the Pope, eg in the first Parliament of Edward VI, along with all the 

new felonies established by Henry, but was re-enacted in- 1548. It was again 

37 For details sec, http:www.fordham.edl,llhalsalllpwh. 
38 For details sec, http:www.sodomylaw.org bistory.htm. 
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repealed in 1553 during Queen Mary's reign. It was finally re-enacted under 

Queen Elizabeth I in 1563, so becoming the basis for all subsequent 

criminaliziltion in those countries that have been, even briefly, administered in 

the name of the British Crown. 39 

No doubt King Henry and his advisers were well aware that few if any of 

the men who had formerly sought absolution for this sin, like any other, in the 

secret of the confessional, would willingly appear on trial for their life in his very 

public courts. Indeed, only a handful of executions for this felony are known to 

have occurred in England during the following two centuries. But if the authorities 

were already aware that the mere threat of criminal prosecution for this ignoble 

felony, for which little if any material evidence was needed, would ·also provide 

them with a very effective tool for persuading powerful individuals to do as they 

were told, they took good care to keep this idea to themselves. It is noteworthy 

that this occurred only three years after William Tyndale's unauthorized English 

translation of the first five Books of· the Bible was printed and published in 

Antwerp; copies of it were soon available in England, despite the ban on all 

translations until 1539 when an officially authorized one was placed for public 

reading in every parish church. Although the original mistaken idea that the Sin 

of Sodom was 'unnatural' sexual acts is usually attributed to the 11th century 

Italian ascetic St. Peter Damian, it would not be too surprising if one of King 

Henry's counsellors realized that the newly-accessible English translation of 

Genesis 19 offered a suitable basis for applying pressure on same-sex institutions 

such as the monasteries, which were ·indeed obliged into dissolution between 

1536 and 1539.40 

Then, as Catherine Belsey argues in "Shakespeare and the loss of Eden" 

~Macmillan, 1999), the supporters of the English Reformation quickly realised that 

persuading the clergy to get married would be an effective means of ensuring 

their opposition to any attempts to restore rule from Rome, as that would require 

them to become celibate again. The resulting official policy in favour of marriage 

as the key to. personal happiness and social acceptance was soon preached from 

most pulpits and taken as an important theme for popular drama by writers of 

the period, like Shakespeare. Henceforth many of those who had formerly found 

a cong(~nial niche in single-sex religious institutions were now obliged to conceal 

their lack of heterosexual desire in order to avoid the risk of unwillingly playing 

the role of scapegoat. 

---· ----------------------
39 For details sec, http:www.sbu.ac.uk/--stafilagl 
·to For dc\ails sec. hHp:www.sodomylaw.org history.htm. 
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In 1785, the English philosopher Jeremy Bentham wrote one of the 

earliest proposals for an enlightened alternative to the traditional opinion, 

"Offences against one's self', but this had no impact then as it was not published 

until nearly two centuries later.41 But when the representatives of the secular and 

humanistic members of society first became dominant anywhere in Europe, in the 
. ' 

French Revolution of 1789, it is scarcely surprising that after the extensive 

reformulation of the criminal law in 1791 the former capital offence of performing 

a homosexual act in private with a consenting partner had been omitted.42 

This was at least partly for pragmatic reasons (in the sense that it was 

obviously difficult to enforce such a law and any Court hearing of such a case 

tended to imply that such acts were inherently attractive, and draw them to the 

c;~ttention of persons who would otherwise be unaware of them).43 This position 

was subsequently confirmed in the Penal Code adopted in 1810, which not only 

applied in France, but also formed the basis of the corresponding laws in Italy, 

Spain and what is now Belgium and the Netherlands. 

Of course, there was no question of following this example in any of the 

European monarchies that regarded the French Revolution as an unlawful and 
) 

. extremely dangerous reversal of the established political' order; indeed, during 

the nineteenth century many of them adopted more stringent criminal laws 

restricting private consensual sexual behaviour outside of marriage, apparently in 

response to various 'moral panics' .- such as the campaign against the "white 

. slave trade". Unfortunately, at that time plain speaking on these 'unmentionable' 

issues -was impossible and the few debates in Parliament and elsewhere were 

conducted by using vague euphemisms (eg 'gross indecency', 'unnatural 

offences') that have produced considerable confusion in interpreting the 

legislation ever since. Only towards the end of the nineteenth century pioneer 

researchers like Magnus Hirschman in Germany could take a more scientific 

approach by collecting factual information on human sexual behaviour. But as the 

vast majority of homosexually oriented persons cannot readily be distinguished 

·from the general public, and it was then out of the question to ask them to 

identify themselves, these studies were based on case studies and clinical reports 

"
11 Jeremy Bentham, "OITences against one's self," Summer and fall issues of the Jounutl of 
Homosexu~1ity, Vo1.3:4 &4:1, 1978, http://www.columbia_edu/cu/lweb.edu/cullweb/resources/ 
exhibi tioris/sw25/ lbentham/index_html_ 
42 For details see, http://www.gayhistory.com/rev2/eventsll79Lhtm. 
43 Michael David, Sibalis "The Regulation of Male Homosexuality in Revolutionary and Napoleonic 
France, 1789 - 1815", in Jeffrey Merrick and Bryant T. Ragan Jr, (cd. )"Homosexuality in Modern 
France," (Oxford University Press, 1996,) ISBN 0-19-509304-6, pp_l-L05. 
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- in other words, on samples that were not only very unrepresentative, but also 

consisted largely of social nonconformists.44 

Little changed until after the First World War (1914-18), except in the 

Russian Federation where the Revolution in February 1917 had a significant 

impact in this context. The Russian Federation criminal codes for 1922 and- 1926 
I 

did not mention homosexuality, although the corresponding laws remained in 

force in places where homosexuality was most prevalent - in the Islamic republics 

of Azerbaijan, Turkmenia, and Uzbekistan, as well as in predominantly Christian 

Georgia.45 According to the Russian Federation criminal code," which remained in 

force until June 1993, in the absence of violence or threats "the offence was 

punishable by deprivation of freedom for up to 5 years."46 

Elsewhere in Europe, the status of women improved dramatically after 

1918, largely because during wartime they had showed they were fully capable of 

doing jobs that had previously been reserved for men. At last they gained access 

to higher education and began to take a much more prominent role in social 

affairs. Despite considerable initial resistance, the campaign for women's right to 

understand and control their fertility, led by a number of women themselves, 

gradually gained momentum, possibly because some of the movement's leaders 

were lesbians. 47 It was not long before they questioned the traditional belief in 

the harmfulness of other forms of non-procreative sexual behaviour such as 

masturbation. These campaigns not only brought the debate about the legal and 

social constraints on human sexual behaviour into the public arena, but also, by 

showing that major shifts in public attitudes. could be achieved in this way, they 

provided an inspiration and a model for those campaigning for lesbian and gay 

emancipation several decades later. At much the same time, the results of 

scientific research into human sexuality had reached the point at which they 

provided evidence for arguing that the ban on homosexual behaviour by 

consenting adults was inhumane, ineffective and unnecessary. These arguments 

were most persuasive in the Protestant countries, where freedom of conscience 

ensured that rational debate could take place, and in Denmark they even led to 

decriminalization.48 But it was not long before totalitarian governments put a stop 

to these initiatives by a new wave of repression in the nations they controlled. 
' 

Thus, on 6 August 1942 the puppet Vichy government of occupied France 

amended the Penal Code by making it a criminal offence to perform a homosexual 

44 For details see, http:www.spdomylaw.org history.htm. 
45 For dettil see,http://www.gay.rulenglishlhistory/kon/soviet.htm. 
46 Art. 121 of the .Russian Federation Criminal Code. 
'
17 For details see, hllp:l/www.observer.co.ukluk_news/story/0,6903,330722,00.html. 
48 Note that the homosexuality was decriminalized in 1930. 
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act with a minor.49 After the Uberation, not only was this offence retained, but 

the general age-limit was raised to the present 15 in 1945. Subsequently, the age 

of majority was reduced to 18 in July 1974, and the discriminatory provision50 

itself repealed in July 1982. 

Although Sweden decriminalized in 1944, elsewhere this issue was largely 

neglected in the immediate aftermath to the Second World War (1939-45). 

Indeed, the political tensions between the Western powers and the Communist 

block known as the "cold war" led to renewed "witch hunts" for homosexuals in 

the armed services, due to fears that they might be persuaded to reveal secret 

information under threat of blackmail - possible precisely because homosexuality 

was prohibited. But the issue was brought to public attention again in 1948 by 

the publication of Dr. Alfred Kinsey's "Sexual Behaviour in the Human Male", 

which revealed on the basis of extensive research on non-clinical samples that 

homosexual experience was not in itself correlated with mental illness or 

character weakness, and was far more widespread than had previously been 

thoughtY Although Kinsey was criticized because he had inevitably been unable 

to obtain even approximately representative samples of the American population 

at a time when all homosexual acts were prohibited, his findings stimulated 

discussion of a previously taboo topic not only among the public, but also within 

the medical profession.52 
• 

In Europe, the widespread recognition during the immediate post-war 

period that new international institutions were needed to bind the nations 

concerned more closely together in order to prevent another such war resulted in 

the creation of the Council of Europe, which quickly drafted the European 

Convention on Human Rights and Fundamental Freedoms - and the European 

Court of Human Rights to· interpret it in practice. 53 This Convention does not refer 

explicitly to homosexuality, and at first the European Court considered that 

national laws prohibiting homosexual acts regardless of age, privacy or consent 

came within the scope of the exemption on grounds of the protection of public 

morals, and therefore did not breach Article 8 which, required the signatory 

States to refrain from unnecessary interference with individuals' private and 

social lives. But subsequently the Court came to recognize that such laws were 

not strictly 'necessary' - at least wt)ere the official policy was not to enforce them 

in the case of homosexual acts by consenting adults in private, notably in the 

''
9 Any consenting young person under 21 years old and above the general age ~f sexual maturity, 13 

vears 
~° Fonner Article :n I (2) of the Penal Code. 
51 For details sec,)lllp:www.sodomylaw.org history.htm. 
5 ~ lbid. 
53 For details see. http://conventions.coe.int/treaty/en!WhatYouWantasp?NT=005. 
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cases Dudgeon (Northern Ireland, 1981), Norris (Ireland, 1988) and Modinos 

(Cyprus, 1993). In these cases, the European Court was in fact following the 

principles that had already been recognized by legislation in certain other Council 

of European member-States.54 Its ruling in Dudgeon55 was inevitable when the UK 

government failed to provide a credible explanation why it considered the 
\ 

complete prohibition in one part of the UK to be"necessary" while such acts had 

already been partly decriminalized in another part (England and Wales) by the 

1967 Sexual Offences Act. While discriminating in numerous ways against 

consensual homosexual acts, that Act was itself the first result of a long campaign 

based on the key recommendation of. the Committee on Homosexuality and 

Prostitution56 chaired by Sir John Wolfenden. The Committee recommended that 

the criminal law in a democracy: should prohibit only what is objectively 

intolerable to society, and no longer require a particular minority to conform in 

their private life to the moral ideals of a particular religion under threat of lifelong 

imprisonment. 57 

The Wolfenden Committee was itself set up largely because of the public 

outcry at the way in which the existing prohibition had been enforced in several 

well-publicized cases. As every consenting person involved necessarily committed 

an offence under this law, and so they were regarded as each other's 

aq:omplices, the usual way to obtain ·sufficient evidence about acts performed in 

private was to grant immunity from prosecution to. one or more of the 

. participants in return for their 'turning queen's evidence' (or to use 'agents 

provocateurs'). Obviously, any testimony given in these circumstances had little 

credibility, and in the absence of independent evidence a skilled defence lawyer 

could often convince the'ljury that it would also be unfair to allow such admitted 

offenders to escape the punishment that would be inflicted on their partners if 
I 

they were convicted. 

Similar campaigns gradually gathered momentum in those European 

countries and Canada,- where all homosexual acts remained prohibited, even 

though - for the reasons mentioned above - prosecutions for acts by consenting 

adults in private had become very rare. In most cases, official Committees of 

medical, social and legal specialists were set up to consider the issue and in due 

course they all recommended refor:-rn of the legislation concerned - in most cases, 
" by redrafting it in gender-neutral terms. The legislators, however, were usually 

unwilling to confront public opinion {largely based on religious grounds)_ by 

5
·' For details sec, http://hudoc.cchr.coe.int/hudoc/default.asp?Language=en&Advanced== 1. 

55 22 October 19&1, Application No. 00007525176, HUDOC ref.00000058. 
56 In 1955 the recommendations were made by the Committee. 
57 For detail see., http://ww\v.sbu.ac.uk/-staftlag/wolfenden.html. 
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eliminating all discrimination against homosexuality at a stroke, and in due 

course they compromised by decriminalization only under more restrictive 

conditions than those applicable to heterosexual acts, eg in Canada (1969), West 

Germany (1969), Finland (1970), Norway (1971) and Austria (1971). Except in 

Spain, where paradoxically, the transition to a constitutional monarchy after the 
I 

death of General Franco provided the opportunity to repeal the text of the Penal 

Code .enacted after the Civil War specifically to prohibit homosexual acts, leaving 

only the original gender-neutral legislation on sexual offences, the criminal law 

still clearly discriminated against homosexual behaviour, by the way offences 

were defined - including age-limits - and the maximum punishments for them. 

In the United States, among the first fruits of Kinsey's research, and 

developments elsewhere, was the Model Penal Code drafted by the American Law 

Institute in 1955, which deliberately omitted any offence equivalent to what the 

existing laws in all States then prohibited as 'consensual sodomy' and probably 

inspired the corresponding reform of the law on sexual offences in Illinois in 

1961. For their part, a few openly homosexual individuals decided for the first 

time to resist official oppression, during a routine police raid on the Stonewall Inn 

in New York City ori 26 June 1969 - a seminal event in homosexual emancipation 

which is now commemorated annually by Lesbian and Gay Pride parades in major 

cities worldwide. And, in December 1973, the American Psychiatric Association 

decided to delete homosexuality from its official classification of mental 

disorders. 58 

It is not possible to identify all the influences bearing on the American 

Psychiatric Association's decision, but Dr. Thomas Szasz's book "The Manufacture 

of Madness" (1970) was certainly one of them. As evidence for his thesis that 

"social man not only persecutes the outsider, he needs him and if necessary 

creates him," it drew copiously documented parallels between the conventional 

psychiatric treatment of homosexuals at that time and medieval methods of 

identifying and punishing witches, heretics and Jews. It is particularly scathing 

58 llms, on 15th December 1973, the American Psychiatric Association's Board of Trustees decided to 
delete homosexuality frorn its official nornenclalurc of menial disorders. the "Diagnostic and Statistical 
Marrual or Menial Disorders, Second I.:uilion" (DSM-11). The board. lllllllbcring more lharr SC\'CII. \'OICU 

unanimously. The nomenclature change w~s approved by ballot, distributed to almost 10,000 APA 
members, by a margin of 58-37 percent, with a five-percent non-response. For a mental condition to be 
considered a psychiatric disorder, it should either regularly cause emotional distress or regularly be 
associated with clinically significant impairment of social functioning. On the basis of research 
undertaken by Evelyn Hooker, Ph.D. (b. 2 September 1907, d. 18 November 1996), these ex-perts found 
that homosexuality does not meet these criteria Hooker's research 1957 demonstrated that ex-pert 
clinical judges could not distinguish the projective test protocols of non-clinical homosex-ual men from 
a comparable group of heterosexual men, nor were .there differences in adjustment ratings, was 
validated soon thereafter by other investigators: For details see, http://www.psychology. ucdavis.edu/rai 
nbow/htmVhookrt.html. 
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about the way in which the American medical 'establishment' collaborated with 

the US Immigration authorities in enforcing the law prohibiting foreign 

homosexuals from entering the United States, as shown by the Supreme Court's 

ruling in 196759 that a Canadian, Clive Boutilier, must be deported because, 

although he had no criminal record, he had admitted performing three or four 
\ 

consensual homosexual acts and a similar number of heterosexual acts a year 

while under 21 years old.60 Though seldom enforced after the American 
i 

Psychiatric Association's 1973 decision, exc;:ept in connection with criminal 

conviction, this prohibition was not abolished until 1990. 

The next impetus for reform was the 'sexual revolution' that occurred 

about this time when the general availability of reliable contraception (notably the 

'pill') finally allowed heterosexuals to enjoy intercourse without the fear of 

pregnancy. Initially, however, its main impact was presumably in the relaxation 

of strict censorship on descriptions of sexual activities (and of explicit images of 

them in the more liberal countries). It may also have put the final nail in the 

coffin burying the myths about the alleged harmfulness of masturbation. But it 

was only in the last two decades of the 20th century that the campaign for 

equality really started to gather momentum, particularly in those European 

democracies where partial decriminalization had enabled gay men to meet each 

other and campaign openly without fear of prosecution.61 Note, however, that is 

some countries, e.g., the UK, Austria, such activities were themselves restricted 
\ 

by law, apparently in breach of the ECHR.62 

In many cases, the partial reforms · mentioned above had been 

accompanied by increased penalties for those homosexual acts that had not been 

decriminalized, notably those involving young people, and indeed the total 

number of prosecutions rose, presumably because the law enforcement 

authorities regarded these increased penalties as reflecting the legislators' 

concerns. However, the crucial issue in the debate about full equality was usually 

its symbolic importance, and in particular the impact it would have on young 

people's attitudes and behaviour. Both supporters and opponents were aware 

from public opinion polls that people who were personally acquainted with openly 

homosexual individuals, familiar with the information about homosexuality given 

in drama and documentaries b_y the communications media since partial 

aecriminalization and had no strong religious beliefs were already generally 

59 387 U.S.ll8. . 
6° For details seoc, hllp://laws.findlaw.com!US/387/ll&.html. 
'"Note that 
62 Europe;m Court of Human Rights .. 
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unprejudiced and opposed to discrimination, unlike many of their parents' 

generation. 

For example, according to the results of a Gallup Poll in May 200363 60% 

of the US population then thought that homosexual relations between· adults 

should be. legal compared to 35% who thought they should not be. 64 A total 88% 
\ 

of Americans believe that homosexuals should have equal rights regarding job 

opportunities.65 The figures for 2003 are even more striking considering that the 

same poll states that 44% -believe that homosexuality is· the result of one's 

upbringing or environment compared to 38% who think one is born homosexual; 

most of the others believe both innate and environmental factors are involved. 

Finally, opinion was split evenly (at 49%) on the question of whether or not there 

should be a law to allow homosexual couples to legally form civil unions, giving 

them some of the legal rights of-married couples. 

But few older people's opinions were affected by this evolution, and so it is 

not surprising that the five of the nine elderly judges of the United States 

Supreme Court who ruled in Bowers v. Hardwick,66July 1986 that Georgia's 

'sodomy' law did not breach the Federal constitution based their .decision largely 

on the long history of legal and social prejudice against homosexuality. It should 

also be noted that Judge Lewis Powell later expressed regret that his vote had 

created that majority. 67 

Paradoxically, the Federal Supreme Cour.t's ruling in this case can be seen in 

retrospect as the turning point in the balance of opinion; only twelve years later 

in 1998 the Georgia68 Supreme Court ruled by 6:1 that the provisions of the . 

State's 'sodomy' law prohibiting acts performed in private by persons with legal 

capacity to· consent are - and always have been - invalid under the State 

Constitution's 'due process' provisions.69 

After a few years' experience of this partial decriminalization, it became 

evident that any such compromise is unnecessary and unsatisfactory because it 

· legitimizes irrational public prejudice and the discriminatory provisions can be 

enforced only Qy diverting scarce public resources into unwarranted intrusion into· 

individuals' private lives. While the more conservative Churches tried to maintain 

that traditional dogma could not be questioned, revelations of widespread 

63 httpHwww.gallup.com/polllreleases/pr030515.asp. 
64 Note that four years earlier the numbers were 50 and 43% respectively. 
65 Note that 83% believed the same four years earlier. 
66 www.sodomylaws_orglbowerslbowers.htm. 

1 67 Bantam, "Tite rights of Lesbians & Gay Men," 3rd Edition, ( 1992) ISBN 0-8093-1634-X:, p.l22: See 
also "Powell regrets backing sodomy law," which appeared in the Washington Post, 26 Oct. 1990 at 
A3. , 
68 [270 Ga. 327_ 336 (510 SE2d 18)]. 
69 http://www.lambadlegal.org/cgi-bin/iowaldocuments/record?record=3ll. 
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physical and sexual abuse within their institutions destroyed niuch of their 

credibility, while theologists used scientific methods to challenge the traditional 

mis-interpretations of the crucial texts. But the inevitable consequence of this 

debate about purely religious dogma was to reinforce many voters' conviction 

that in any case this issue should no longer fall within the scope of rational 
\ 

criminal legislation.70 

At the end of the twentieth century, the time was ripe for achieving full 

equality in the leading democracies. By the year 2000, all the 15 member-States 

of the European Union had, for example, decriminalized consensual homosexual 

behaviour in private and only ~ustria, Portugal and the UK retaine~ discriminatory 

age-limits. Indeed, Her Majesty Queen Elizabeth made an Order in Council at the 

. Privy Coundl meeting on 13 December 2000 to repeal the sodomy laws in the 

remaining British colonies including Anguilla, Bermuda, British Virgin. Islands 

(BVI), Cayman Islands, Montserrat and the Turks and Caico's , Islands, which 

came into force on 1 January 2001. The United States still had some way to go, 

as 18 of the 52 States retained an absolute ban on private homosexual acts 

regardless of age and consent - even though, on the basis of Court rulings 

elsewhere, these were almost certainly incompatible with their Constitutional 

provisions on 'privacy', 'due process' and 'equality before the law'. 

In Canada, where decriminalization by the Criminal Law Amendment Act, 

1968-69, S.C. 1968-69, c.38, s.7 was in due course followed by removal of most 

of the discriminatory conditions in June 1987, the Supreme Court in Vriend v. 

Alberta,71 hel.d that discrimination on grounds of 'sexual orientation' is prohibited 

as analogous to those other grounds mentioned in particular under Article 15 (1) 

of the Canadian Charter of Rights, and Freedoms.72 This was followed by the 

Canadian Supreme Court's Ruling in M. v. H. (20 May 1999) that the word 

''spouse" must be interpreted asapplying within same-sex partnerships as well as 

within heterosexual marriage and co-habitation.73 

During much the same period, the campaign for equal rights in Europe 

was helped by ~everal key developments within the various organs of the Council 

of Europe. As far back as 1981, the Council of Europe's Parliamentary Assembly 

had adopted the Recommendation 934/81 which urged member-states to 

eliminate· all discrimination in l~gislation, note1bly including age-limits. This 

Resolution, and the Assembly's Written Declaration of February 1993 which 

70 See Report: ''Religious Beliefs Underpin Opposition to Homosexuality," Pew Forum, November 
2003: For details see, http://pewforum.org/docs/index.php?DociD=37. 
71 [199712 S.C.~. 493. . . 
72 For details sec, http://www .lex"'Ulll.umontreal.ca/csc-scc/enpub/1998/volllhtml/1998scr 1_ 0493.html. 
73 For details sec, http://www.lexum.umontreal.calcsc-scc/en/pub/1999/vol2/html/1999scr2 _ 0003.html. 
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reinforced this policy in the context of the enlargement of the Council of Europe 

to include new member-States from Eastern Europe, certainly stimulated further 

decriminalization, eg in Lithuania and Ireland (1993) and ultimately Romania 

(1997) and Cyprus (1998). But these texts had little impact on the European . . 

Commission on Human Rights until 1 July 1997 when it was finally persuaded to 
I 

adopt the principle of an equal 'age of consent' in its ruling (by 14 votes to 4) in 

the case of Euan Sutherland v. the United Kingdom.74 In pursuance of the 

judgement of the European Court75 in this case, on 13 October 1997 the UK 

Government and the applicant submitted an agreement to the effect that the 

Government would· in the summer of 1998 propose a Bill to Parliament for a 

reduction of· the age of consent for _homosexual _acts from 18 to 16. Once 

legislation had been passed and the Government had agreed to pay the applicant 

reasonable costs, the parties would apply ·to the Court inviting it to approve a 

friendly settlement.76 Although that Bill (and another with similar provisions) was 

indeed approved by the House of Commons, it was blocked by the House of 

Lords, and became law as the Sexual Offences (Amendment) Act 2000 only after 

invocation of the provisions of the Parliament Act, with effect from 8 January 

2001.77 

The European Court of Human Rights have 'followed this precedent while 

dealing with the application made in February 2002 by a gay man who had been 

sentenced to imprisonment under Article 209 of the Austrian Penal Code for his 

love-affair with a i 7 year old man in Wilfling vs. Austria.78 But in fact the 

proceedings at the European Court were interrupted. by the decision of the 

Constitutional Court of Austria, announced on 24 June 2002, that Article 209 was 

unconstitutional.79 On 13 August 2002 the Criminal Law Amendment Act 2002 

was passed.80 The Act repealed Article 209 with eff_ect from the end of the same 

day. Furthermore, the existing Article 207 which set the general minimum age

limit of 14 years was modified by the addition of a new gender-neutral 

provision,81 which creates a ·new offence of causing a person under 16 years old 

74 Application No. 00025186/94. 
75 HUDOC ref 0002404. 
76 http://hudoc.echr.coe.int/hudoc/default.asp?Language=en&Advaneed=l. 
77 http://ncws.bbc.couk/2/hi/uk_news/politics/1 04 7291.stm. 
78 http://www.paragraph209.at/ . 
79 Article 209 stipulated a minimum age of 18 years for consensual male-to-male sexual relations 
where the older partner is 19 or older, wbilc the general age of consent for all other sexual acts 
including lesbian. relations is fixed at 14. _ 
~0 See Austrian Federal Law Gazette (BGBI I 13412002. p. 1407). 
81 Article 207b. 
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to participate in a sexual act where that person is too immature to understand its 

significance or to cope with its consequences.82 

On the other side of the globe, Australia and New Zealand retained the 

laws they had. inherited from the British Colonial period. Campaigns for 

decriminalization there were inspired mainly by developments in other English-
\ I '' 

speaking countries .. The first territory to reform its law was South Australia, in 

1972, followed by the Federal capital in 1976 Victoria in1980 and the Northern 

Territory in 1983. Like the corresponding reforms in New South Wales in1984, 

Western Australia 1989 and Queensland 1990, the new laws set more restrictive 

conditions, notably a higher minimum age-limit, than those applicable to 

heterosexual behaviour. In New Zealand, however, the controversial Homosexual 

Law Reform Act of 1986 adopted the same age-limit e.g,l6 years as for 

heterosexual acts.83 

After repeated attempts to achieve decriminalization in Australia's smallest 

State, Tasmania, had failed, a member of the Tasmanian Gay and Lesbian Rights 

Group, Nick Toonen, made a complaint to the United Nations Human Rights 

Committee. And in due course the United Nations Human Rights Commission 

ruled, in Toonen v. Australia,84 held that the provisions of the Criminal Code of 

Tasmania, which, prohibits all physical expression of sexual attraction between 

male persons, regardless of age, privacy or consent were in breach of Articles 

1785 and 2 and 2686 of the United Nations International Covenant on Political 

Rights.87 Following ·this the Federal Government put forward the Human. Rights 

(Sexual Conduct) Bill 1994, which was passed Jn the last session of .Parliament in 

1994. The legislation came into effect on the 19 December 1994. The Act 

legalized homosexual activity in 'Australia between consenting adult males in 

private. The Act, however, does far more than this. The right to privacy created 

by the Act has the potential to protect sexual expression beyond. the range of 

sexual conduct envisaged by the Federal Government. Tasmania was the last 

state in Australia to decriminalize homosexuality in 2003.The Tasmanian 

Government's Relationships Bill passed through the upper house on 28 August 

2003 after a lengthy and often angry debate.88 The reforms now allow same-sex 

couples to register their relationships, adopt their partner's children and have . 

H
2 http://www.paragmph209.at/pdf/207b.pdf, 

"' hltp·. www .ai<.:.g,Ov .iu.i/publicalionSIIandi/ti2'J .pdf. 
M Community no. 488/1992, 50th Session UNHCR. CCPR/C/50/D488/1992, of31 March.l9'J..J. 
Hs The Article dcais with the right to privacy. · 
86 The Article deals with non discrimination on the ground of sex. 
H
7Which is in fQJce since 1976: For details see. http://www.austlii.eduaulauljoumal/PLPR/ 

IPLPR/l994!33.html. 
88 For details SL'C, http://www.parliament.tas.gov.aulbills/Pdf/48_of_2003.pdf. 

. ' 
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access to their partner's pension. The new law also guarantees inheritance rights 

and allows one partner the power to make medical decisions when the other 

partner !s incapacitated. By then the other States (other than Queensland} had 

also eliminated the discriminatory provisions in their laws, most recently New 

South Wales on 26 May 2003, decriminalized homosexuality; the Northern 
I 

Territory followed suit by the "Gender Law Reform Bill" enacted on 26 November 

2003.89 

On 26 June 2003, in the case of Lawrence v. Texas, 90 the majority of 

Judges ofthe Supreme Court of the United States reversed the Court's ruling in 

the case of Bowers v. Hardwlck/1 and held that Section. 21.06. Homosexual 

Conduct of the Texas State Criminal Code was contrary to the Federal 

Constitution's guarantees of privacy and equal treatment under the law. It is 

interesting to note that this ruling indudes an explicit reference to the European 

Court Human Rights' decision in Dudgeon.92 At a stroke, all the remaining similar 

laws -in 14 ~tates and Puerto Rico were struck down, effectively achieving the 

~oal of decriminalization throughout the industrialized part of the world. 

Even before that, however, the main· focus of deb'ate on discrimination 

again~t lesbians and gay men In the industrialized countries had shifted from the 

criminal law to the civil law. Denmark was the first nation to enact the Registered 

Partnership Act in 1989. This Act applies only to same-sex couples, and they are 

given rights in areas of propertY, inheritance, immigration, tax, and social 

security. However, there are some restrictions: couples are not permitted to 

adopt children, they cannot have ail offidal wedding in the state church; one 

person in the couple must be Danish, and the partnership is only recognized in 

Scandinavia. Norw~y followed suit if) 1993 when their government enacted the 

Norwegian Registered Partnerships Act. This Act is similar in content to the 

Danish Act. Sweden, also, e·nacted ·a Registered Partnership Act in 1995 which is 

like the Denmark Act. However it does not allow adoption of children or producing 

them through artificial means. In 199s,-sweden, Norway and Denmark agreed to 

recoQnlze sall\e-s.ex partnerships ·among these three countries. In addition, 

Iceland enacted a Registered Partnership Act in 1996, which is similar to the 

Danish Act. It allows partners to adopt each other's children but prohibits the 

adoption of children not biologic.a.lly related. to· one partner. In France, the 

National Assembly passed the Civil Solidarity Pact (PACS) on October 13, 1999. 

Unwed couples and even same""sex couples can register their union to enjoy some 

89 For detailS see, http://www.abc.net.aul . . . . . 
90 http://www.supremecourtus.gov/opinionsi02pdf/02-102.pdf. 
91 See Supra note 66. 
92 See Sl!pra noie 90. 
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of the tax, legal and social welfare benefits that couples receive with marriage. 

Netherlands has granted same-sex couples the right to marry and the legal 

incidents is almost exactly the same as it is for straight couples. Italy, Britain, 

Finland, Belgium, Italy, Portugal, Spain, Switzerland, the Czech Republic, and 

Brazil are also in the process of expanding rights to homosexuals. In North 

America this has included campaigns which have persuaded many leading 

employers to provide health insurance coverage for their employees' same-sex 
-

partners. Where the scope of soCial security is wider, in Europe, this has been 

regarded as less important, but provisions intended to eliminate social and legal 

discrimination, notably' !n the workplace, have been adopted throughout the 

European Union: Council~s Directive93 2000/78/EC of 27 November 2000 

establishing a general framework for equal treatment in employment and 

occupation. 

The last fifteen years have· seen great growth worldwide in the visibility of 

people gathering, organizing, and campaigning around sexuality-and around 
I 

sexual rights, sexual orientation, and gender identity. There are many causes. 

One lies simply _in the spread of democratic governments in the 1980s and 1990s. 

As dictatorial regimes receded-in Latin America, in Eastern Europe, in Africa

and civil society asserted itself, activists for sexual rights and sexual 9rientation 

also claimed freedom to join that self-assertion. 94 The last decade has therefore 

seen tt1e growth of a number of homosex;ual organizations asserting their faith 

and beliefand claiming human rights. International Gay and Lesbian Association, 

International Gay and Lesbian Human Rights Commission are the two such 

international organisations. 

E) Non-relevance of Section 377 IPC in The Modern Context 

a) The Basis of the Present Policy of Law 

The Manu Smrities, the most powerful and authoritative script~re and the 

oldest and most expansive of the Upanishad, dol~s out punishments to aberrant 

sexual behaviours, punishable by the law. Interestingly, a man, in Manu's 

opinion, indulging in homosexuality. has to bear the punishment of bathing with 

all his clothes on, while a woman found guilty of the same act, has a much higher, 

price to pay.95 If it is between two virgins, the 'Seducer' virgin has to pay a 

monetary fine as well as bride price for the girl she seduced, and receive a 

lashing. A mature woman caught seducing a virgin shall have her head shaved; 

'" European ilnion C'ounci I' s Directive, No- 200017K/EC or 27 Novcmhcr 2000. 
'J·• Human Right~ Waich, "Anatomy of lJ/ack/ash: Movement and Afl,Jral l'anic,"Janual)' 2005: Source 
h_ltp://hrw.org/hr2005. 
9

' Ibid. 
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two fingers cut off and are made to ride through the town on a donkey.96 So far 

the aspect of punishment is concerned section 377 of the Indian Penal Code, 

1860 may be said to bear the reflection of Manu. In both the strong deterrent 

element can be found. 97 Section 377 of the Indian Penal Code was enacted by the 
\ 

British in 1860. The Britisher's wile drafting this section replaced a tolerant Indian 

attitude towards sexuality with an oppressive one.98 This law was replaced in the 

United Kingdom by the Sexual Offences Act 1967. This Act legalized a 

homosexual act in private between two consenting males who have attained the 

age of 21 which has now been reduced to 18 years. Section 377 of the Code 

criminalizes what it calls 'sexual intercourse against the order of nature.' It does 

not in any place define what constitutes the order of nature. The judicial 

pronouncements that have come over the past one and half century extended the 

application of this section to all forms of sexual expressions that is possible 

. between two male persons. 99 Even insertion of male organ between the thighs of 

another was considered as sexual· intercourse and the person was held guilty of 

unnatural offence under the section.100 By the time the law and authorities have 

come across instances of lesbianism, there has been unsuccessful attempt to 

apply this law to them as well. Very few cases involving this law has actually 

reached the upper courts level during this period. The fact still remains that 

Homosexuality in India still stands criminalized because of a mid 19th century 

colonial law. 

On 7 December 2001, the Naz Foundation (India) Trust (NFIT), and 

National AIDS Control Organization, a non-governmental organization, filed a 

petition in th~ Delhi High Court to repeal the "unnatural offences" section of the 

Indian Penal Code that criminalizes men who have sex with men. On 9-2-04 the 

Delhi High Court dismissed a legal challenge to Section 377 of the Indian Penal 

Code, India's sodomy law. The Court claimed that the validity of the sodomy law 

could not be challenged by anyone "not affected by it." According to the Court, 

since no sodomy charge had been filed against the groups, they lacked standing 

to challenge the law. In the case the Government finds the basis and support for 

the continuance of the above policy in the following: 101 

96 Patrick Oli\"elle, "Manu's Code of L<_iw- A Critical Edition and Translation of the Manava 
Dharmas:Jstra:· . (Oxford Uni,·ersity Press,2005), p 186. 
97 Section 3 77 of the Indian Penal Code provides for punishment of imprisonment for life, or 
imprisonment of either description for a term which may extend to ten year and also fine. 
98 Tulika Srivastava, "Homosexuality": For details see, http://www.legalserviceindia.com/articles/h 
lomo.htm. , 

99 Ibid .. 
100 See State of Kerala v K Govindan , 1969 Cr. L.J 818. 
101 According to the Advocate Aditya Bandyopadhayay the Government used these three pillars of the 
classic culture arguments to justify the present policy which still criminalizes homose:\.uals. 
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i) the state has not just a function to, but actually a duty to stop 'unnatural sex', 

or else the social order would break down, law loose its legitimacy et al; 

ii) that our society does not tolerate homosexuality, and notwithstanding the 

universality of human rights or the universal applicability of our fundamental 

rights and freedoms, its criminalization is therefore justified; and 
' iii) that it is really not our thing, its sometl:ling that happens out there in the 

west, we do not have to copy that. 

In the opinion of the Governments deletion of the said section can well open flood 

gates of delinquent behaviour and be misconstrued as providing unbridled licence 

for the same. In Paragraph 31 of the reply The Government in its reply goes on to 

state: 

"Law does not run separately from society. It only reflects the perception of the 

society. Public tolerance of different activities, changes and legal categories get 

influenced by those changes. The public notably in the United Kingdom and the 

United States of America have shown tolerance of a new sexual behaviour or 

sexual preference but it is not the universally accepted behaviour."102 

Thereafter the Government goes on to mention that the 42nd and the 

156th reports of the Indian Law Commission states that society does not approve 

of homosexuality and .that then~fore there is a justification in retaining the section 

377 IPC in the books of statutes.103 To justify the present policy the Government 

further replies that in fact, the purpose of this section 377 IPC is to provide a 

healthy environment in the society by criminalizing unnatural sexual activities 

against the order of nature104 and if this provision is taken out of the statute 

book, a public display of such affection would, at the most, attract charges of 

indecent exposure whith carry a lesser jail sentence than the existing 

imprisonment for life or imprisonment of 10 years and fine. While the 

Government cannot police morality, in a civil society criminal l~w has to express 

and reflect public morality and concerns about harm to the society at large. If this 
~ 

is not observed, whatever lit~le,· reSpect of law is left would disappear, as· law 

would have lost its legitimacy. 105 

b) The Invisibility in Law 

Though section 377 IPC no where uses· the term 'homosexual or 

homosexuality.' It thus seems that the existence of a domain which is constituted 

102 Paragraph 31 of the Gove~ent' s Repiy in the said case. 
103 while conveniently ignoring to mention that the same law commission in a later report namely the 
172nd report of the Commission has actually recommended that the rape laws be changed to [a] make 
it gender neutral; [b]' make special provisions for child Sexual abuse; and [c] rePeal section 377 of the 
IPC. , 
104 Para 32 of the Government's Reply in the said case. 
1
''

5 Para 33 of the Government's Reply in the said case. 
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by the homosexuals e.g., gay or lesbians are neither named nor prohibited within 

the economy of law. However section 377 makes homosexuality practically 

illegal. Even then one may rightly argue that section 377 makes homosexual acts 

only between men illegal. This section, but does not technically cover lesbians, 

since the legal definition requires penetration. It was suggested to Queen Victoria 
\ 

in 1885 that it should be extended to address female homosexuality as well, she 

was horrified, refusing to believe that such acts between women were possible. 106 

It thus seems that the existence of a domain which is constituted by the 

homosexuals e.g., gay or lesbians are neither named nor prohibited within the 

economy of law. 

Even beyond silencing, s. 377 goes on to create the binary categories of 

natural and unnatural, and which category lesbianism would fall into is not in 

doubt. This in . itself is an operation of the power-knowledge discourse that 

feminist talks about. So, even without being named, the lesbian is rendered the 

unviable unnatural. There is no contradiction in the law unsaying lesbianism as 

well as un-naturalizing it at the same time. The language of the law unsays her, 

its discursive operation makes her unnatural. Both are instances of operation of 

power and violence. 107 Apart from the discursive violence that s. 377 perpetrates 

against lesbian women, even though. ostensibly it excludes lesbians from its 

ambit, it has been read expansively by State authorities to harass and intimidate 

lesbian women as well. Apart from s. 377, there are other instances where the 

. law unsays i.e. refuses even to acknowledge lesbians. 

c) Backlash Around Sexuality and the Incidence of Same Sex Marriage in 

India 

It is not only the law which denies the right of the homosexual people but 

they are some time attacked by the fundamentalist forces within the society. 

Obviously while attacking these people t!le fundamentalist of an on argue that the 

homosexual people are breaking the frame of traditional healthy and normal 

sexuality which is based on a heterosexuality code. One feature of fundamentalist 

discourses is tbe way their different terms collapse into one another. "Culture" 

losses its variety and becomes indistinguishable from "morality," and "morality"· 

from "religion," which in turn is defined by and often defines "tradition." 

Collectively they can colonize "nationhood" until it becomes not a political entity 

but a rhetorical weapon. All these words will run through the examples of the · 

backlash. In all cases, however, fundamentalisms strip these terms of ambiguity 

106 Tamnabha Kbaitan, "Violence Against Lesbians in India,": For details see, http://www.altla"forum 
.org!Resources/doc.2004. ' 
101 Id. 
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or negotiability. They become, in the fundamentalist vision, not ideas to be 

debated or environments in which to live, but mandates enforced by law.108 

Sometimes the backlash around sexuality has been overtly nationalistic.109 

When the film Fire, depicting a love affair between two women, was released ~n 

India in 1998, it was met by riots and was hauled before th~ national Censor 
l 

Board. Both violence and silencing were instigated by the right-wing government 

and its allies. One leader of the Hindu nationalist Shiv Sena party said lesbianism 

"is not in our national culture," ar;-~d wondered why the women had been. given 

Hindu instead of Muslim names. 110 Similar arguments have been used to support 

tHe arrest and harassment of HIV/AIDS outreach workers. 111 In defending India's 

law penalizing homosexual sex-a relic imported and imposed by British 

colonialism-the government has claimed it was needed to preserve true Indian 

mores and identity. In Yusuf Khan alias Dilip Kumar v. Manohar Joshi,112 

the Supreme Court c;lismissed the petition demanding a direction to the 

Maharashtra Governm~nt to take action against those who were vandalising 

theatres screening FIRE, since a new government had taken over and the writ 

had become infructuous. What is interesting is that. the judgment that deals with 

the attacks on the film FIRE does not for once utter the word 'lesbianism' or give 

any clue on what the film was actually about, which led to the protests. 

The idea becomes clear by the reaction of progressive groups to a case of 

suicide in Kerala. In November 1999, there was a case filed before the Kerala 

Human Rights Commission, regarding the apparent suicide of Mani,113 a Dalit 

student who was found drowned after being accused by her hostel warden of 

being a lesbian. This case is of interest because it ·was filed by a student action 

committee on the grounds that Mani was a Dalit, who had unjustly been accu?ed 

of being a lesbian. In Sahayatrika's fact·findlng, some people involved in the case 

acknowledged the woman may have been a lesbian; but felt it was more 

important to focus on the marginalization, persecution she had experienced as a . 

Dalit, as well as thestigma caused by the ad:usation of being a lesbianY4 

1''x Human Rights Watch, "Anatomy of Black/ash: Movement and Moral Panic,"Janumy 2005: For 
details sec, Source http://hrw.org/hr2005. . 
1''J Also note that lesbian. gay and bisexual people often get caught in the middle, between so called 
fundamentalist opposition movements and suppoSedly non fundamentalist governments. 
110 T,imes of India, December 14, 1998: Fo-r a full account of the 'fire' see the report prepared by the 
Campaigns for Lesbian Rights, India (CALERI) , Emergency Jaari Hail Lesbian Emergence (New 
Delhi) \99lJ. 
111

_ Human Rights Watch, .. Epidemic of Abuse: Police Harassment of HIVIAIDS Outreach H-'orkers in 
India,'· 2002: Source http://hrw.org/hr2005. 
112 AIR 2000 SC ll2l. 
113 Tarunabha Khaita~. "Violence Against Lesbians in India,": For detail see, http://www.altlawforum. 
org/Resources/doc.2004. 
11

"
1 Ibid. 
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In Mini v State of Kerala, 115 another case, two girls, Mini and Sishi were 

living together at the -house of Mini's parents. Sishi was abducted by her own 

family members to forcibly marry her off. Mini filed a habeas corpus petition 

before the High Court of Kerala for protection of Sishi from her family. The 

petition described them as 'very close intimate friends'. Mini even when to the 
I ' 

extent of asserting that they were 'leading a very happy and peaceful life' when 

Sishi's parents intervened and abducted her. Deepa informed that in this case, 

one of the girls used the threat of committing suicide as a means to ,get 

acceptance. Her mother testified in Court to let her daughter live with her lover, 

otherwise she would commit suicide. Though the researcher could not get hold of 

the order passed by the Court in this case, it is clear from the petition that it was 
) 

one of the families again which separated the girls to forcibly marry of one of 

them.116 

Same sex relationships are still looked down upon in India, yet there are a 

few who have the courage to rebel against this societal prejudice. Such incidence 

took place even in a remote place like Chhindwada,117 a conservative town in 

Madhya Pradesh., where two girls, Jyoti and Savita here have asserted their 

rights to live as a same sex couple with the police supporting them. When Jyoti 

and Savita went missing 10 days back, their worried parents went to the Parasia 

police station to lodge a complaint. But they were surprised to find the girls in the 

safe custody of the police. The girls have refused to return to their homes and 

. have been living at the police station for the last 10 days. The girls, neighbors in 

Ambada locality of Chhindwada, became- friendly five years back. The relationship 

flourished despite their parents berating them frequently. A fortnight back Jyoti 

came to know that her parents wanted her to get married to a youth from Jha_nsi 

in Uttar Pradesh. She protested and told her parents that she wanted to live with 

Savita for the rest of her life. 

In our country violation of the rights of sexual minorities rests upon the 

very discourse of law and at mercy of the enforcement agency of the state is 

proved when one sees that same sex married couples are arrested by the police 

on the charges of abduction. This happened in Patna on 1sth December 2006 

when one Pooja Singh married Sarita, a teenager. 118 They were produced in a 

court after which Pocija, the 'groom'. was sent to Beur jail and Sarita was handed 

over to her parents. The separation was followed by enough drama where in the 

115 Mini v. State of Kerala and others, Habeas Corpus C.P. No. 31416 of2000, before the High Court 
of KeraliJ at Ernakulam. ' · 
\161bid. ' 
117 Times of India Internet Version, October 25, 2005. 
118 The Statesman, December 16, 2004. 
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presence ~of the curious on lookers and their family both of them swore to "live 

together." In the same state the story of another male couple runs on the same 

track. 119 On 12 De~ember 2004 A lesbian couple from Amritsar publicly 

announced their marriage. The two· girls were produced before the Magistrate. 

The Magistrate Mr. Sanjeev Joshi in his ruling inter alia said that both enjoyed the 
\ 

constitutional right to live according to their wishes and no one had the right to 

interfere in their lives.120 In this case also the families of both the girl had exerted 

pressure on them from going any further, but the couple remained defiant. 
' . 

d) Section 377 May Lead to Various Problems in the Sphere of Private 

International Law 

Section 377 criminalizes unnatural carnal intercourse. Clearly, even 

though the provision does not specifically mention homosexual conduct, and the 

offence under it can be committed by a man and a woman as well, it covers all 

instances of intercourse between two men. Therefore, any validation of 

conjugality between two men wHI be against the policy behind this provision, 

since to "consummate" a same-sex marriage within India, a couple would have to 

commit the crime of sodomy. This criminalizing intimate contact between same

sex couples is not only a prohibition of the law but also the strongest possible 

expression that an act violates the publi~ policy of a state, and a court may very 

welt use the existence of a state sodomy law as a basis for ruling that same-sex 

marriages violate a strong public policy of the state. 

The problem of divergence views on· the issue of alternative sexuality 

between various countries in the world in the near future lead to acute problems 

in the area of private international law. National courts might find themselves in 

the awkward situation of having ·to recognize a same-sex marriage vali_dly 

solemnised a·broad when their own states criminalize homosexual conduct. This 

can be particularly true in the case of India, where the legislative intervention 

through the Foreign Marriage Act has done away with the common law discretion 

with courts to refuse to recognize on the ground of public policy.121 

However, s. 377 does not cover within its ambit sexual intercourse 

between two women. Does this mean that there is no public policy against same

sex relationships between women? The point is further underscored when in a 

recent case in Kerala when tow w.omen decided to live together, a complaint was 

filed in the Magistrate's Court in Thrissur by the brother of one of them. The 
- . 

Court said that there was nothing in the law to prevent them from exercising their 

11 
'J One Manoj G.,hatwar of Purnea, married Pankaj Kwnar of Motihari. 

120 The Statesnum, December 13, 2004. · 
121 For details see, http://www.altlawforum.org.Resources.htm. 
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freedom as adults to choose who they wanted to live with. 122 The legal reasoning 

followed was the same as was done by the Allahabad High Court in Payal 

Sharma alias Kamla Sharma v. Superintendent, Nari Niketan, Agra / 23 

where the Court allowed a man and a woman to live together without getting 

married recognizing their right as consenting adults who were not violating any 
' . 

law. So, it is clear that the idea of two adult women cohabiting conjugally cannot 

be against the public policy of the State. If under domestic law the Courts have 

allowed them to live together, surely it must allow two women validly married 
,r 

under a foreign law to do so, since the public policy component under private 

international law is much weaker than in domestic law. So, there appears to be 

nothing in Indian public policy to prevent a same-sex marriage at least between 

two women. More over, the great infrequency with which section 377 IPC is 

enforced suggests that prohibiting sodomy should not be viewed as a strong 

public policy; therefore, such laws are not a sufficient basis for denying 

recognition to a marriage validly contracted in another state. 

e) What Human Rights Demands 

Human rights movements as an international basis for mobilization and 

resistance to oppression emerged after the Second World War with the 

International Bill of Rights. Though the second half of the twentieth century has 

been characterized as 'the age of human rights' with the point being made that, 

'no preceding century in human history has been privileged to witness such a 

profusion of human rights enunciations on a global scale' there have also been 

extraordinary silences. One such silence has been the entire discourse on the 

rights of sexual minorities which finds no express mention in either the 

International Bill of Rights or the regional human rights conventions. 124 The 

silence is all the more extraordinary when one· takes into account the fact that it 
( 

was the supposed horror of the holocaust which triggered the development of 

international human rights law. Yet what is ignored in this telling of history is that 

thousands of homosexuals were persecuted by the Nazis and thousands of gay 

men died in tbe concentration camps yet those who suffered and died are not . 

worthy victims which only go to show the profoundly homophobic nature of 

modern societY. And quite obviously persecution on the basis of sexual 

orientation did not produce either_ acceptance of the rights of gays and lesbians 

either at the level of norms or at the level of practice. It was only the greater 

122 ld. 
123 AIR 2001 All254. 
124 A. Narrain , "Human Rights and Sexual Minorities: Local and Global Contexts," Law, Social 
Justice & Glohal Development (LGD). 2001 (2): For details see, http://elj.warwick.ac.uklglobaVissue/ 
200 I /Narain.hlml. 
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visibility of LBG peoples world-wide that and the mo~ilization which took place on 

the basis of a gay/lesbian identity which has pushed sexual _orientation onto the 

human rights agenda.125 The constitutional framework extends protection to all 

persons. However no specific mention of sexual orientation as a ground of non

discrimination stands articulated within the constitutional framework. However 
'\ 

activists had filed a petition with the Delhi High Court challenging the 

constitutionality of Sec 377 of the Indian penal code which prohibits carnal 

intercourse against the order of nature between a m~n and a man, man and a 

woman and a man and an animal. This outdated law violates the fundamental 

rights of homosexuals. Under the existing law, even consensual sex is branded as 

sodomy and people are booked. 126 The· law was challenged on the grounds of 

violation of Art 14, 15 (right to equality and non-discrimination), Art 19 (right to 

freedom of speech and expression) and Art 21 (right to life which encompasses 

the right to privacy) .127 The petition is still in cold storage.128 Another pertinent 

question is in a society where equality and freedom are valued, should law decide 

one's sexual orientations? As more and more same sex couples go ahead and get 

married, the issue is hatting up. 129 If one applies the standard of equality, there is 

no reason why same sex couples should not be allowed to marry and why 

marriage should be seen as an exclusively heterosexual institution. The social 

impact of allowing same sex marriage in our society would be to open the eyes of . 

our wider society to the idea that there are diverse forms of relationships in our 

. society and if we are serious about the constitutional claim of equality we need to 

respect and honour this diversity by recognizing same sex relationships as equally 

legitimate. If one takes equality seriously then same sex couples need to be given 

the same rights as heterosexua-l couples; i.e. adoption, insurance benefits ~nd 

compensation, and other privileges. The universality of Human rights demands 

that prevailing and dominant cultural and social norms cannot be invoked in a 

manner as to circumvent or restrain fundamental and constitutional rights. If we 

were to accept the government's' arguments, then many of the progressive 

125 Ibid. 
1 2c' Times News Network, September 18, 2003. 
121 On 7 December 2001. the Naz Foundation (India) Trust (NFIT),and National AIDS Control 
0Jganizat ion. a non-govcnuucntal organi:~.ation, filed a petition in the Delhi High Court to repeal the 
"unnatural offen_ccs" section of the Indian Penal Code that criminali:~.cs men who have sex with men. 
On 'J-2-0-1 the Ddhi lligh Court dismissed a legal challenge to Section 377 of the Indian Penal Code, 
India's sodomy law. The Court claimed that the validity of the sodomy law could not be challenged by 
anyone "not affected by it." According to the Court, since no sodomy charge had been filed against the 
woups, \hey lacked standing to challenge the law. . 
2~ Note that the Supreme Court on February 3, 2006,on an appeal by the petitioner, asked the Delhi 

High Court \o ex,amine the matter on merit and decide the question of law involved in the petition. For 
details see, The Telegraph, 4th February, 2006. 
129 Decan'I-Icrald. Sunday, March 20, 2005. 
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arguments, then many of the progressive legislations in our country would never 

have been enacted. The Government needs to retain section 377 because it is 

also used against cases of child abuse and is therefore necessary; it only shows 

how bankruptcy they are. In spite of repeated struggles and demands by 

women's organizations and child rights organization, not to speak of LGBT 
\ 

organizations that are increasingly raising the same demand, India remains one 

of the few countries-that does not have a comprehensive law against child sexual 

abuse till date, or a law against male rape~ One fails to understand what prevents 

the Government from enacting such a law, when it has internationally made the 

commitment to enact such legislation long ago. 

Section 377 IPC is under great criticism from human rights groups as well 

as certain State institutions. The Law Commission, 130 in its 172nd Report on the 

review of rape laws recommended the deletion of s. 377. 

The preamble of the Constitution of India begins in the unified voice of 

'We', and then goes on to use- the words 'socialist' and 'secular'. 'Socialist' 

attempts to deconstruct our class differences, and 'secular' lifts us above our 

religions and therefore, in a sense, social differences. It goes on to use the words 

'equality' and 'fraternity', where fraternity implies the coming together of people 

who are the 'same' .. It alludes to our differences in terms of belief, faith and 

, worshi~, but refers to our basic sameness as human beings.131 It erodes our 

historical/embodied· differences like caste, religion and sex. Section 377of the 

Indian Penal Code, 1860 which deals wi~ unnatural offence seems to do just the 

opposite. So what emerges is the construct of a unified person, one 'clean' body 

· on which rules can then be imposed, applied or executed. It chooses to erase our 

sub-continental heterogeneity for a more colonial homogeneity.132 Section 37_7of 

the Indian Penal Code, 1860 expresses as well conceals certain things. In doing 

so it neglects a domain that is constituted by homosexual or people of alternative 

sexuality; who existed in the world since ancient period. 133 This domain which is 

constituted by the people of alternative sexuality is also raising their voices 

around the world is gaining momentum not merely because of the fact that they 

are increasing in sufficient number. 9ur law is technically silent on lesbianism, but 

130 172'"1 Report of the Law Commission of India on the Review of Rape laws, March 2000: Note that 
tl1e Law Commission ob5ervcs" ln the light of the changes effected by us in section 375, we are of the 
opinion that section 377 deserves to be deleted. After the changes effected by us in the preceding 
provisions (Sections 375 to 376 E ), the only content left in section 377 is having voluntary carnal 
intercourse with any animal. We may leave such persons to their just deserts." 
131 Atcya Khorakiwala, "Negotiating Territory," Sarai Reader, 2005, pp. 354-357. 
132 Laxmi Murt~y, "Big Brother in the Bedroom: Unnatural Offences and Section 377,"2004: For . 
details sec, http:l/www. infochangeindia.orglanalysis08.jsp 
133 Even in ancient India: Note that this can be inferred from the fact that the ancient law giver Manu 
kept penal provision for the homosex"Ual, especiaUy for the lesbians. 
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presumably not, on gay sexuality.734 One may run riot after the word 'unnatural.' 

The section gives no clue but leaves it to the interpretation of some people.
135 

'We the people of India,' which finds a mention in the preamble of the 

Constitution has been a product of the experience of a generation which had 

tolerated, resisted the attacks of the invader and assimilated all,. and yet it 

stumbles at this point due to a law ·handed out by the Britisher's. The point is not 

that who has framed it or who fashioned it but the ground upon which it has been 

framed, fashioned, and enforced. Does it require a rethinking in the light of new 

events? we should not altogether dismiss all what had· been' prevalent or what is 

coming out in _increasing nlJmber_ simply because they do not fit the single code of 
,, . . .... ,_., ,., ····· 

heterosexuality .. :· , .. . . .... · .. , , .. , . . .. _, . .. 

In view of the above it may be submitted that the present law relating to 

unnatural offence leaves certain people of alternative sexuality without any 

identity. The legislati~e silence on lesbianism and antipathy toward homosexuality 

together with the repulsive societal attitude make these people suffer from 

identity crisis and leave them in a vulnerable situation. It also fails to recognize 

the importance of protecting all families. _It therefore, risks losing its normative 

power as a force for promoting equality. This is not going to suggest that deletion 

of section 377 IPC would do justice to all. It may be necessary for the protection 

of minors. But to the extent to which it prohibits voluntary sexual intercourse 

between to adult of the same sex, the law requires to be changed for recognizing 

and for giving space to certain categories of people having alternative sexuality. 

Right to marry and freedom as to the choice of one's mate or life partner can not 

be restricted in this way to the exclusion of a good number of people, especially 

in view of the changing scenario of this world. Law shbu'Jd iiot remain silent about 

a domain which is corning o~t with increased visibility of the people having 
- . . . . ~ : ·-.; -. . ,- '· . . . . 

alternative ,sexuality. The .law should_ acknowledge their_ existence, entity. and 

allow them to marry; live with those they love. We should acknowledge the fact 

that l'lke heterosexuality, homosexuality is an orientation, which is not unnatural. 

The present lay.~ contained in section 377, IPC is, therefore, a clear negation of 

134 Tilis is because of the fact that penetration is~ essential for the commission of the offence_ And it 
is assumed that women's can not penetrate. The other view of the author is that woman can penetrate 
through finger. 1l1is liberal constru~tion of penetration can find its corollary to the decision of the 
Court in State of Kerala v K~ Govindan, 1969, Cr. LJ 818, held that committing intercourse by 
inserting the male organ between the thighs of another is an unnatural offence punishable under section 
377,IPC. Although it is a matter of interpretation and context, this dilemma can not satisfy an academic 
mind. 
135 The Ju-dges, who may not be the product particular generation; may not antagonize the policy of the 
legislature; may ,also bypass the duty to pronounce by saying that the person not affected by the law has 
no locus standi_ This has happened in our country in the case when one NGO, namely Naz Foundation 
filed a case in the Delhi High Court, challenging the validity of section 377,IPC. 
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the unified voice 'we,' 'the people of India,' enshrined in the Preamble of the 

Cons~itution. 

F) A Sum Up 

1. Section 377of the Indian Penal Code, punishes unnatural offence. One 

may run riot after the wor~ "unnatural." The section gives no clue but 

leaves · it to the. interpretation of some people. It expresses as well 

conceals certain things. In doing so it neglects a domain that is constituted 

by homosexual or people of alternative sexuality; who existed in the world 

since ancient period. This domain which is constituted by the people of 

·alternative sexuality is also raising their voices around the world is gaining 

momentum not merely because of the fact that they are increasin_g in 

sufficient number. Our law is technically silent on lesbianism, but 

presumably not, on gay sexualitY. The reason is that "Section 377,IPC de 

hors the Explanation appended to it consists of the following ingredients; 

a) a person accused of this offence had carnal intercourse with man, 

woman, or animal; b) such intercourse was against the order of the nature 

;and- c) such act by the person accused of the offence was done 

voluntarily." These being the essential ingredient of the offence, it may be 

interpreted in a way whereby. consensual sexual intercourse between two 

ad~lt male or, between two adult female would become an unnatural 

offence. But technically consensual seXual intercourse between two male 

adult would come within the ambit of the section. This is because ofthe 

fact-that the section makes it clear that penetration would .be sufficient to 

constitute the carnal intercourse necessary to the offence described in the 

section .. In other. words since man can practically penetrate, sex,ual 

intercourse is possible between two male persons and would be considered 
.. 

as an offence under the section. On the other hand since women can not 

practically penetrate, this section technically keeps them outside its ambit. 

To put it ·differently women can not penetrate and therefore .a consensual 

sexual intercourse between two female would not be an offence under the 

section. So what emerges is that the section says a homosexual relation 

between two adult. male. would be an offence. It remains silent as to 

whether homosexual relation between two female would be an offence in 

view of the technicality. 

2. Section 377, IPC -punishes homosexuality, a practice of the sexual 

minority. The presumption of law is clear, that het~ro-sexuality is 

permissible practice, but the assumption of law about sexual orientation is 

open to questionability. Though section 377 IPC no where uses the term 
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'homosexual or homqsexuality.' It thus seems that the existence of a 

domain which is constituted by the homosexuals e.g., gay or lesbians are 

neither named nor prohibited within the economy of law. Even beyond 

silencing, s. 377 goes on to create the binary categories of natural and 

unnatural, and which category lesbianism would fall into is not in doubt. 

Even though section 377, !PC ostensibly it excludes lesbians from its 

ambit, it has been read expansively by State authorities to harass and 

intimidate lesbian women as well 

3. The universality of Human rights demands that prevailing and dominant 

cultural and social norms cannot be invoked in a manner as to circumvent 

or restrain fundamental and constitutional rights. The legislative silence on 

lesbianism and antipathy toward homosexuality together with the 

repulsive societal attitude make these people suffer from identity crisis, 

and leave them in a vulnerable situation. It. also fails to recognize the 

importance of protecting· all families. It therefore, risks loosing its 

normative power as a. force for promoting equality. This is not going to 

suggest that deletion of section 377 IPC would do justice to all. It may be 

necessary for the protection of minors. But to the extent to which it 

prohibits voluntary sexual intercourse between two adult of the same sex, 

the law requires to be changed for recognizing and for giving space to 

certain categories of people having alternative sexuality. Right to marry 

and freedom as to the choice of one's mate or life partner can not b.e 

restricted in this way to the exclusion of a good number of people, 

especially in view of the changing scenario of this world. Law should not 

remain silent about a domain which is coming out with increased visib!lity 

of the people having alternative sexuality. The law should acknowledge 

. their existence, entity and allow them to marry; live with those they love. 

Let us acknowledge the fact that like heterosexuality, homosexuality is an 

orientation, which is not unnatural. The present l~w contained in section 

. 377, IP.C, is therefore, a clear negation of the unified voice 'we,' 'the 

people of India,' enshrined in the Preamble of the Constitution. 

263 



CHAPTER-VI 

. 
SEXUAL HARASSMENT AND SEXUAL EXPLOITATION 

OF WOMEN 

264 



CHAPTER-VI 

SEXUAL HARASSMENT AND SEXUAL EXPLOITATION 

Of WOMEN 

AN OVERVIEW 

Sexual harassment of women is a phenomenon of recent origin that brings 

forward the fact that violation of women's body and mind may extend beyond the 

brutal instances of sexual offence like rape, to other aspects of men's conduct. 

Unlike rape, however, it is only· ~omparatively recently that such conduct has 

been hauled. up from its closet and has come to be viewed publicly as generating 

legally redressible harm. In other. words women often face multiple barriers to 

being free and equal in the societies. Some barriers are based on their gender 

and some are on their sex. Sexual harassment of women is another form of 

gender based violence. 1What is sexual harassment? Women in the workplace 

need to know. The law does not fully inform the women. It does not even fully 

define sexual harassment. How, then, to understand· and protect oneself against 

the sexual harassment? Is it sex discrimination? Does it create hostile 

environment for a woman i.n the workplace? The present chapter tries to find out 

the answer of these questions as this particular crime against women has come 

up relatively recently on the surface of the country. Sexual harassment can' be 

termed as the most complex crime against women considering the fact that a 

variety of conduct may constitute the offence and still the victim may be either 

ignorant of it or may herself ignore it simply because of the difficulty of proving it 

or because of threat perception. As there is a void in the Indian law, the present 

chapter makes a survey ·of foreign law and decisions. The victim in case of 

workplace harassment would be more helpless as because the harasser is none 

but his employer or a person of superior authority. An attempt therefore has been 

made to find out various legal remedies that are available· under the existing 

system. 

Ours is a patriarchally superior society, where, males are the preferred 

children and male have so-called rights and priorities from the beginning while 

1 Social Welfare,( December 2003), at p. 16. 
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the women are viewed as sexual object, or used as an item to be sold in the 

sleaze market. It would not be wrong to say that the present decade is the 

decade, where co modification of women is witnessed more increasingly. This 

commoditization of women has made so much inroad in the modern society that 

it becomes very d.ifficu.lt..to understand-whether a ·particular·expression··is:obscene· 

or not. The scientific discovery in the form of world web, the mass media, the 

commercialization of symbol of women and its physical beauty and its 

marketization are now started to be viewed as the manifestation of women's 

right, and th.e right to information and education for both male and female is 

posing a substantive question as to whether the existing law relating to obscenity 

can maintain the equilibrium between these conflicting rights which the 

constitution gives them and the rights of those which the criminal law seeks to 

protect. The present chapter besides discussing obscenity law and legal policy, 

focuses these issues. 

Sexual exploitatio·n of women, and minor children, namely prostitution has 

existed in some form or the other ever since the society attempted to regulate 

and control sexual relationship through the institution of marriage. One group of 

feminist argue th~t this oldest profession, is another form of general exploitation 

of women, which under mines the sanctity of marriage as a social institution, 

downgrades the status of women, undermines the sacredness of sexual ethics, 

serves as a· source ofmany problem rinciUdin·g: orga'iiiie'd'traffi'ckihg.~an·d·breed~r'6f 

hard-to-be treated sexually transmitted disease.2 Though, its history, culture and 

tradition vary from society to society, the only common thing is its prevalence 

and survival through out the ages. The global sweeping of prostitution 

notwithstanding, the problem in modern time is causing a great concern. India is 

not an exception to this booming flesh trade. The participants and perpetrators of 

this business have found some support from various organisations working for the 

prostitutes. They argue that the prostitutes also have freedom of trade and 

profession. True to the point voices are raised that they are the victim and not 

the perpetrator of the crime and. until they are fully rehabilitated its 

decriminalization would lead to disaster. The present chapter therefore examines 

not only the legal intricacies regulations but also the emerging facets of 

prostitution and its menacing manifestations. In doing so the problematic of 

prostitution has been probed with a humanitarian view highlighting the 

complexities involved in combating the problem. 

'.'' .;. 

=' Dr. S. P. Sriva~tava , "J>rostitution-Growing lvfonster With }vfany Faces," Social Welfare. August
September, (2003). at p.53. 
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A) SEXUAL HARASSMENT 

a) The Origin of the term 'Sexual Harassment' 

The term sexual harassment gained currency in the very recent years, 

although the term has been apparently coined by Lin Farely in the mid 1970s.
3 

The term "sexual harassment" first came into use in the late 1970s in the United 
I . 

States. The term's origin is generally traced to a course on women and work 
' ' 

taught by Lin Farley at Cornell University. In 1979, Catherine MacKinnon, a legal 

scholar from the United States, made ~he first argument that sexual harassment 

is a form of sex discrimination prohibited by the constitution and civil rights laws 

of the United States. Since then many international bodies, national legislatures 

and courts have prohibited sexual harassment but have not agreed on a universal 

definition of the term.4 MacKinnon described that: 

"The legal concept of sexual harassment re-enters the society to participate in 

shaping the social definitions of what may be resisted or complained about, said 

loud or even felt. "5 

Years of feminist effort created the term sexual harassment, now a legal 

wrong and a cultural colossus. But the phrase remains elusive, connoting no 

specific type of harm. Until recently no term event existed to describe what is · 

now universally called 'Sexual Harassment' although the phenomenon itself was 

well known to women. Sexual harassment is now a term that brings no clear 

picture to mind.6 

Millions of women suffer sexual harassment due to gender bias and 

discrimination and tradition of exclusion. From ancient Greece through nineteenth 

century Europe and beyond, intellectual leaders justified social economic and 

political inequality with reference to the transcendent gift of reason with which 

only man is credited. Those who could reason best were most fit to govern, to 

control property and its laws, and to make use of lesser creatures.7 According to 

Aristotle the "deliberative faculty in the soul is not present at all in a slave; in a 

female it is present but ineffective; in a child present but undeveloped."8 For 

Aristotle there.could be no good life without reason. And thus a woman's life is 

always slavish, never fully human.9 In the· opinion of Kant women were not 

3 Cynthia Grmt Browman, ' Street Harassment and the Informal Ghetoization of women," Harvard 
Law Review,, vol-106, no-3, (January 199J),at p. 517. 
4 Ibid: See also Catharine MacKinnon, "' Sexual Harassment of Working Women: A Case of Sex 
Discrimination~, ( 1979), p. 250. 
5 Ibid. 
c. Anita Bernstein,·· Treating Sexualllarassmenl With Re~pect", Harvard Law Review. vol-111. no-2, 
(December 1997), at p.445. 
7 Alison M Jaggpr," Feminist Politics and Human Nature", (1983), p. 36. 
8 Sce,Aristotlc, .. The Politics'' , J.A. Sinclair translation (1962) · 
9 Supra note 6 at p. 457. 
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capable of principles and that their philosophy is not to reason but to sense.
10 

Even for Hegel women could not attain to the ideal of rational thought and 

therefore the difference between men and women is like that between animals 

and plants.n Rousseau denounced women as incapable of thought and unsuited 

to education. 12 Vestiges of this kind of belief persist in all the societies. Therefore, 

women still suffer and cannot enjoy her civil right; cannot participate in public 

affairs without fear. 

The prohibition of sexual harassment in the workplace is closely linked 

with theories relating to the subordination of women to men that were first 

introduced in the United States in the 1970s. These theories associated sexual 

harassment with violence against women, the perpetuation of gender stereotypes 

and the assertion of economic power over women, all phenomena which serve to 

subordinate women to men. In general, the role sexual harassment is believed to 

play in the subordination of women in society has led many countries, including 

the United States, the United Kingdom, Canada, Australia, Japan and South 

Africa, to recognize sexual harassment as an actionabl.e form of sex 

discrimination. 

Over time, however, the legal standards and remedies applied to cases of 

alleged sexual harassment have not always reflected the theories, which gave, 

rise to sexual harassment law. Martha Chamallas notes with respect to law in the 

United States that "after over two decades of enforcement of sexual harassment 

laws, the results are decidedly mixed. There can be little question that, for many 

people, particularly the targets of harassment, a change in consciousness has 

occurred. What was once quite universally regarded as private, petty conduct (for 

which the target herself was often deemed responsible) can now be argued to be 

a serious infringement of a worker's civil rights. On the other hand, the 

development of the law of sexual harassment has not escaped some of the 

stultifying influences of the law. of rape .... Many opinions in this unusually active 

area of litigation embody traditional views of proper behaviour for men and 

women and fajl to see the connection between sexual harassment and women's 

subordination. The tendency to attribute causality to women's 'provocative' dress 

or behaviour and to credit myths about the motivations and credibility of 

complainants can sometimes make sexual harassment litigation look like the civil 

10 Immanuel Kant. ·· Observations on the Feeling o/the Beautiful and Sublime," John T Goldthwait 
translation,( 19~0), p. 81. 
11 Hegel." l'hi/osophy of Right," TM Knox translation,( Oxford University Press, 1967). p. 263. 
12 Supra note (> <It p. 457. 
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version of a rape trial." 13 It should be noted that literature concerning sexual 

harassment now includes alternative theories of sexual harassment which focus 

on the dignity of men and women in the workplace. These theories have led to 

the development of more gender-neutral legal standards for evaluating sexual 

harassment claims. For example, the harassment legislation of many European 

countries and the definition of sex~al harassment adopted by the European Union 

make the violation of the dignity of a person in the workplace a central concern. 

b) What is Sexual Harassment? 

In American Jurisprudence and in UK the concept of sexual harassment 

has entered the law as a form of sex discrimination and they have their law to 

deal with this evil. In Vishaka v State of Rajasthan14 for the first time in 1997 

the Supreme Court . has defined the term sexual harassment in the following 

words: 

"Sexual harassment includes such unwelcome sexually determined behaviour 

(whether directly or by implication) as: 

a) physical contact and advances; 

b) a demand or request for sexual favours; 

c)· sexually coloured remarks; 

d) showing pornography; 

e) any other unwelcome physical, verbal or non-verbal conduct of sexual 

.nature; 

Where, any of these acts is committed in circumstances where under the victim of 

such conduct has a reasonable apprehension that in relation to the victim's 

employment or work whether she is drawing salary, or honorarium or voluntary, 

whether in Government, public or private enterprise such conduct can be 

humiliating and may constitute a health and safety problem. It is discriminatory 

for instance when the woman has reasonable grounds to believe that her 

objection would disadvantage her in connection with her employment or work 

including recruiting or promotion or when it creates a hostile work environment. 

Adverse consequences might be visited if the victim does not consent to the 

conduct in question or raises any objection thereto."15 

Sexual Harassment includes any avoidable sexual advances either verbal 

or through gestures or through use of sexually suggestive or pornographic 

material, and i~cludes amongst others; whistling, sexually slanting and obscene 

remarks or jokes; comments about physical appearance; demands for sexual 

13 See, Martha Chamallas, " Introduction to Feminist Legal Theory", (2003),pp.i37-254: See also 
Katharine Bartlcttet," Gnder and Law: Theory, Doctrine and Commentary",( 2002). pp. 540-597. 
14 (1997) 6 sec 24 1. 
15 Ibid. 
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favours; threats, innuendoes; avoidable physical contacts, touching, patting, 

pinching; physical assaults and molestation of and towards women workers by 

their male colleagues, or any one who for the time being is in a position to 

sexually harass the women."16 

Sexual harassment ·Is a syndrome of discrimination and exploitation. It 

creates a climate of threat, terror ··and reprisal. Sexual harassment is a form of 

sex discrimination that violates Title VII of the Civil Rights Act of 1964. Title VII 

applies to employers with 15 or more employees, including state and local 

governments. It also applies to employment agencies and to labour organizations, 

as well as to the federal government. 

According to the United States Equal Employment Opportunity Commission 

Sexual harassment means: 

"Unwelcome sexual advances, requests for sexual favours, and other 

verbal or physical conduct of a sexual nature constitute sexual harassment 

when this conduct explicitly or implicitly . affects an individual's 

employment, unreasonably interferes with an individual's work 

performance, or creates an intimidating, hostile, or offensive work 

environment. 

a. Sexual harassment can occur in a variety of circumstances, 

including but not limited to the following: 

b. The victim as well as the harasser may be a woman or a man. The 

victim does not have to be of the opposite sex. 

c. The harasser can be the victim's supervisor, an agent of the 

employer, a supervisor in another area, a co-worker, or a non

employee. 

d. The victim does not have to ·be the person harassed but could be 

anyone affected by the offensive conduct. 

e. Unlawful sexual harassment may occur without economic injury to 

or discharge of the victim. 

f.' The harasser's conduct must be unwelcome.''17 

There are a few common elements in definitions of sexual harassment 

worldwide: 18 Firstly, generally speaking, behaviour constituting sexual 

harassment in the workplace must: 

16 Section 2(c) of the Draft Bill on Sexual Harassment of Women at their Workplace (Prevention Bill) 
2003, Prepared by the National Conunission for Women, India. 
17 European Foupdation for the Improvement of Living and Working Conditions, "Preventing Violence 
and Harassment in the Workplace," 2003. 
18 Minnesota Advocates for Human Rights, 1st November 2003. 

270 



a. occ;ur in the place ·of work or in a work related to environment; 

b. occur because of the person's sex and I or it is related to or about 

sex; 
c. be unwelcome , unwanted , uninvited, not returned, not mutual 

and 

d. affect the terms or conditions of employment (quid pro quo sexual 

harassment) or the work environment itself ( hostile work 

environment sexual harassment). 

- Many laws prohibiting s~xual ,.har:-assm.ent,,r,ec9gnize_,that, both men ,and 

women may be harassers or victims of sexual harassment. It is important to 

note, however, that most victims of sexual harassment are women and- most 

claims of sexual harassment are made by women. The European Foundation for 

the Improvement of Living and Working Conditions concludes that, "while there is 

evidence that men may also experience unwanted sexual attention and 

harassment, [sexual harassment] is still a problem that particularly affects 

women." In addition, more than 85% of sexual harassment claims made in the 

United States in 2002 were made by women.19 

The United Nations General Recommendation to the Convention on the 

Elimination of all Forms of Discr-imination against Women reaffirms these 

elements by defining sexual harassment to include: 

''such unwelcome sexually determined behaviour as physical contact and advances, 

sexually coloured remarks, showing pornography and sexual demands, whether by 

words or actions. Such conduct can be humiliating and may constitute a health and 

safety problem; it is discriminatory when the woman has reasonable ground· to 

believe that her objection would disadvantage her in connection with her 

employment,' including retruitmenf or promotion; or'' when it' 'creates a hostile 

working environment."20 

There are a few common elements in definitions of sexual harassment worldwide. 

Generally speaking, behaviour constituting sexual harassment in the workplace 

must: 

a. occur in' the place of work or in a work related environment; 

b. occur because of the person's sex and/or it is related to or about sex; 

c. be unwelcome, unwanted, uninvited, not returned, not mutual; and 

19 European Foundation for the Improvement of Living and Working Condition. ''Preventing the 
Violence nnrl Harnssmenl in 1he Workplace", European Foundation for the Improvement of Living 
~nd Working Conditions, 2003, source, http://www.eurofound.eu.int/publication files/ 
-'-' Article 19 of the Convention on the Elimination of all Forms of discrimination Against Women 
( 1979). 
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d. affect the terms or conditions of employment (quid pro quo sexual 

harassment) or the work environment itself (hostile work environment 

sexual harassment). 

The above definitions have their own limitation. The definitions are 

inclusive in their nature. Secondly some of these definitions speak only of what 

behaviours would constitute sex discrimination and therefore a sexual 

harassment. Further most of the definition given by various bodies of different 

countries gives the impression that there can be only sexual harassment of 

women in the workplace and therefore fails to address the problem as a whole. 

This becomes especially evident when we see that whether at the workplace, 

school, street or university, bus, train, station or the places to which the public 

generally has access. Sexual hara~sment can cause the environment to become 

hostile, intimidating or offensive. Sexual haras~ment is primarily an issue of 

power, not sexY It occurs when a person with power abuses that power and 

brings unwanted attention of a sexual nature into what should be a sex neutral 

situation. Abuses of power in the form of sexual harassment can come from 

people in authority positions in formal settings, for example: 

a. Employers 

b. Supervisors 

c. Professors 

d. Masters 

e. Any person who is in a superior position to dominate the mind and 

will of the other sex to which he/or she does not belong.n 

Harassment also occurs in an informal setting it can come from colleagues, 

peers, and even people whom one sees as a source of authority. Informal 

harassment is often a play on existing power structures such as gender. Gender 

. is a source of inequality and subordination, particularly for women. Men's 

whistles, remarks, and stares are an assertion of power and can feel threatening 

or embarrassing. Sexual harassment differs from consensual flirting or voluntary 

sexual relationships because it usually is ~nwanted, occurs in a power relationship 

in which the parties are not equal, and/or contains elements of coercion or threat 

or indignity or disturbs the peace of mind or causes an apprehension of danger in 

the mind of the target or it is degrading, humiliating, and has the effect of making 

a person to think that she has been made a subject of such things only because 

~~ 1:3rcaklhroug,h. ··nuilcling /Iuman l<ights Culture," 2004: For details scc-hl\p:l/www.brcakthrough 
TV.html. 
22 In the opinion or the author undue influence can be exercised by a person irrespective of sex: The 
spiritual leaders .as found especially among the Hindu and Muslim tantrics, the gurus. the doctor can 
exercise undue influence and satisfy his or her lust. TI1ese, things are nunpanl in Indian societies and 
arc overlooked by legal bodies. 

272 



of her being a person of a particular gender or being a person of an inferior 

position.23 

These definitions fail to recognize domestic sexual harassment of women 

as well as street harassment which has been and is quite prevalent elsewhere of 

this world. In the view of this author the sexual harassment can even take place 

out of the message sent through message via mobile phone if it agonize the 

women. The element of harassment, that is to be determined and whether it is of 

sexual in nature as per the prevailing standard of pragmatic, scientific and 

theological discoveries that proves the potential of causing damage to the mind 

and physique of the person concerned. In broader perspective sexual 

harassment should be understood to include behaviour that has something to 

. create apprehension in the mind of the victim or yet to be victim of such 

behaviour in a given context irrespective of the fact whether the victim is a male 

or f.emale. 24 Considering all these things one can only say that sexual offences' 

can be committed against both woman and man. It should be addressed 

universally, as because it has become a global phenomenon whether it is 

committed in large number against the female or against the. male. The Problem 

still remains with the way we think and define it; depending on the prevailing 

philosophy and accepted standard of the society in which we live and which is 

governed by the law of the stagnant law, which takes a lot of time to undergo a 

process of transformation depending inter-alia on the lives lived by the people 

and the forces within that play a pivotal role in shaping and moulding law and 

philosophy of a given period. It would be better if we think of harassment 

whether committed by male or female in the workplace or elsewhere. Harassment 

itself conveys that that there is an indignity to an individual whether female or 

male and is against the principle of human rights which recognizes that all 

individuals are equai. It is therefore a negation of equality irrespective of the fact 

whether it is committed by female or male. 

c) Is Sexual Harassment a form of Sexual Discrimination? 

In the US, claims against sexual harassment at the workplace are brought 

when an employer " fail or refuse to hire or to discharge any individual, or 

otherwise to discriminate against any individual with respect to his compensation, 

terms, conditions or privileges of employment because of such individual's race, 

colour, religion, sex or national origin."25 

23 History of women· s rights shows that that p(>wer and authority along with social, religious and 
~olitical reaso~s hav~/ had a rol7 for the subordination of the weaker sex, since primiti'.'e period. 
- The reason 1s that m the practical field not only women but also the man can be considered as one of 
weaker sex. in a given the circumstance. One can become the victim of the circumstances. 
25 Section 703(a) of Title VII of the Civil Rights Act (1964) 42 USCS 2000e. 
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In the UK, under The Sex Discrimination Act 197526 "a person discriminates 

against woman in any circumstances if: 

(a) on the ground of her sex he treats her less favourably than he treats or 

would treat a man" 

Section 5(3) provides: 

"A comparison of the cases of persons of different sex ... under Sections 1(1) .. 

must be such that the relevant circumstances in the one case are the same or 

not materially different from others". 

Section 4( 1) provides: 

"A person (: the discriminator") discriminates against another person purposes of 

any provision of this Act if he treats the person victimized other persons, and 
' 

does so by reason that the person victimized has-

(a) brought proceedings against the discr~minator or any other person under 

this Act." 

Under Australian Sex Discrimination Act 1984,27 "a person sexually harasses 

another person (the person harassed) if: 

(a) The person makes an unwelcome sexual advance, or an unwelcome 

request for sexual favours to the person harassed; or 

(b) Engages in other unwelcome conduct of a sexual nature in relation to the 

person harassed; 

In circumstances, in which a reasonable person, having regard to all the 

circumstances, would have anticipated that th'e person harassed would. be 

offended, humiliated or intimidated." 

The majority of sexual harassment cases in the United States of America 

and United Kingdom have been decided under the respective statutes against sex 

discrimination in employment which do not expressly refer to "sexual 

harassment". In these countries the law classifies sexual harassment at the 

workplace as a type of sex discrimination in employment. Consequently, in 

deciding whether or not a claim of sexual harassment is made out, in addition to 

deciding whether or not the facts demonstrate sexual harassment, the courts are 

required to decide whether the conduct or circumstances are discriminatory 

towards womenY 

US Law requires an investigation into whether the sexually harassing 

conduct constitutes a discriminatory term or condition of work. In the UK this 

requires an investigation into whether the employer would have acted in the 

26 Section l(l) of the Sex Discrimination Act 1975. 
· 
27 Section 28A, of the Sex Discrimination Act 1984. 

· 
28 lndim Jaishing, " Law Relating to Sexual Harassment at the Workplace", The Lawyers Collective 
Women's Rights Initiative, (Universal Law Publishing Co, 2004,) pp.l4-15. 
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same way if the same circumstances. had been in existence in respect of a 

comparator group.29 However in UK the Equal Opportunity Commission 

emphasized the r~quirement of a specific definition of sexual harassment as the 

Sex Discrimination Act does not necessarily protect the victim of all kind of sexual 

harassment. The discriminatory treatment test, which automatically arises on the 

traditional understanding of equality law, shifts the focus of the inquiry in a 

sexual harassment case from the conduct complained at a comparative 

disadvantage with her co-worker, or whether such conduct in general places 

women employees at a comparative disadvantage to their male co~worker. Thus 

the discriminatory treatment test places an additional burden on the complainant 

in a sexual harassment case of not only proving the actions of the alleged 

perpetrator and their effect on her, but also of establishing that this conduct was 

in some respect discriminatory towards her vis-a-vis male co-workers.30 This 

traditional understanding of equality as simply constituting the principle that like 

should be treated alike has been· criticized by many feminist writers and legal 

scholars. 31 Their contention is that the mere application of a law or policy to 

similarly situated groups or individuals does not necessarily produce substantive 

equality, particularly when considering historically subordinated groups.32In 

Australia and New Zealand this additional test has been avoided by making sexual 

harassment at the workplace a distinct wrong in itself and not defining it in terms 

of discrimination, even though the legislation on this issue is found in statues that 

broadly deal with sex discrimination. 33 

In Canada, sexual harassment is itself viewed as a form of sex 

discrimination and therefore leaves a complainant from having to prove 

discrimination in addition to harassment.~hus instead of making comparison 

based on likes, discrimination ought to be understood as a distinction based on 

grounds relating to the personal characteristics of the individual or group, which 

has the effect of imposing burdens, obligations or disadvantages on such 

individual or group not imposed upon others, or which withholds or limits access 

to opportunities, benefits, and advantages available to other members of 

29 A comparator group in the conte:-..1 of sexual harassment complaint is a class of persons of a different 
gender to the complainant, governed by the same circumstances as were prevalent in the case of the 
complainant. 
30 Indira Jaishing. " Law Relating to Se:x:ital Harassment at the Workplace", The La\\}'ers Collective 
Women's Rights Initiative, (Universal Law Publishing Co,2004) ,p.-16. 
31 Catharine A. MacKinnon, "Sex Equality,"' (Foundation press, New York, 2001). pp.2-98. 
32 Ibid, at p.l9. . 
33 Section 28A & 288 of the Sex Discrimination Act 1984. 
34 Section 1-l (1). 14(2)& 14(3)oftheCanadianHumanRightsAct. 
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society. 3 ~; This approach to discrimination is particularly appropriate in the law 

regarding sexual harassment at the workplace as the perpetrator's conduct is 

based on a personal characteristic of the complainant, i.e. her being a woman, 

and has the effect of placing an undue burden on her employment entitlements, 

or by creating a hostile environment at the workplace. 36 

In India the Supreme Court seems to be inspired by the International 

Convention, Constitutional mandate and accordingly framed guidelines in 

Vishaka37 case. These guidelines certainly recognize sexual harassment at the 

work place as a distinct type of wrong and consequently there is no need to prove 

sex discrimination in addition to proving sexual harassment. Though the definition 

given by the- Supreme Court in the instant case makes it clear that sexual 

harassment may amount to a discriminatory act. 38 

d) Sexually Determined Behaviour and any Unwelcome Conduct of 

a Sexual Nature 

Vishaka39 Guidelines defines sexual harassment as including unwelcome 

sexually determined behaviour (whether directly or by implication); any other 

unwelcome physical, verbal or non-verbal conduct of sexual nature. The phrase 

sexually determined behaviour in the Vishaka Guidelines has to be interpreted to 

include not only behaviour that has_ sexual overtones or content, but also 

behaviour that is offensive or humiliating in a gender re\ated matter. One must 

remember that the same court had taken this view in Rupan Deol Bajaj.v. 

K.P.S. Gill,"0 when the charge was of outraging the modesty of women was 

brought against an IPS officer. Contrary to Sections 354 and 509 of the IPC, it 

ruled that the alleged acts of the accused in the case amounted to outraging the 

modesty of the women for "it was not only an affront to the dignity of the lady

"sexua/ overtones" or not, notwithstanding." These italised words necessarily 

suggest that the conduct does not have to have sexual content to be prohibited 

for being offensive to women. 

35 Tltis view was expressed by the Suprem_e Court of Canada, in Andrews.v. Law Society of British 
Columbia (Andrews). ( 19&9) 1 SCR U3. 
36 Supra note 30 at p.20. 
:n Visllaka v State of Rajasthan, AIR I 9<J7 SC 30 II. 
38 Ibid:The Court made it clear by holding that such unwelcome or unwanted conduct ·· is 
discriminatory for instance when the woman has reasonable grounds to believe that her objection 
would disadvantage her in connection with her employment or work including recruiting or promotion 
or when it creates a hostile work environmenC. 
)'J Ibid . 
. ,o < 1995) 6 sec 19-t. 
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American decisions also support the above view. In Harris v. Forklift 

Systems/1 the conduct complained of, besides sexual innuendo, was comments 

such as: "you are a woman, what do you know"; "we need a man as the rental 

manager", and "dumb ass women". In Oncale.v. Sunflower,42 the court while 

considering a sexual harassment complaint brought by a man against the other 

men at his workplace, held that harassing conduct need not have sexual content 

or connotation or be motivated by sexual desire. 

As to the question of unwelcome ness of the conduct the Vishaka43 

guidelines define sexual harassment as "unwelcome" sexually determined 

behaviour and "unwelcome" physical, verbal or non-verbal conduct of a sexual 

nature. [f a complainant s~tisfies the subjective -objective test, then it follows 

without more that the conduct was unwelcome to her. This is because, if it. is 

reasonable for the women in the circumstances of the case to have felt sexually 

harassed by certain conduct, then it can not be said that such conduct was 

"welcome" to·her. Conversely, if it can be proved that a women" welcomed", i.e, 

invited or encouraged the conduct that she alleges to have been sexually 

harassing, then she would fail the subjective- objective test because if it is proved 

that she invited the conduct, then she cannot reasonably claim that she had 

perceived it as demeaning, insulting or threatening.44 A series of American cases 

lend support to this view. In Hocevar v. Purdue Frederick Co,45 a female 

employee alleging unwelcome sexual advances lost her case when witnesses 

testified she seemed to enjoy spending time with the alleged harasser. Again a 

female employee alleging unwelcome sexual advances lost her case when 

witnesses testified she seemed to enjoy spending time with the alleged harasser 

in Stephens ~. Rheem Mfg. Co.46 These, decisions paves the way for opening 

the defence of the defendant that the complainant did not perceive the conduct 

as humiliating or invited the conduct complained against. At this point the 

defendant rnay attempt to establish this defence by pointing out the bad 

character or reputation, way or talking, use of language, dressing of the 

complainant. Io this regard it may be submitted that inquiries into the allegation 

of sexual offences should be conducted in a manner that avoids pain and 

'
11 510US(I993). 
-n 52.1 US 75 ( l'YJR). 
·u c 1 'JIJ7) c, sec 24 1. 
44 McKenzie v. Illinois Department of Transportation, 92 F.3d -l73, 167 Daily Lab. Rep. (BNA) E-1 
(7th Cir.) : Here a federal court throws out a sexual harassment claim based on a handful of sexually 
suggestiYe comments made over a three-month period. This behaviour was not severe or pervasive 
enough to be unlawful harassment. even though the victimized employee subjectively perceived the 
behaviour as harassing. · 
'
15 (2000) 216 F .:ld 745 (Rth Cir.) 
·
1
" (2000) 221J F.Jd SS2.Xl:l(>( l:\'11 Cir) 
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embarrassment t9 . the female vi(:till"!. Ttl~ deci_s.ions.. qf .the .. S._upr~me Court i.n 

State o~ Rajasthan.~. Omprakash,4i S~at~' o;· A~·~~v:··,G':~~ty~~.:~~rihy,~~- ·~·~:d 
Delhi Domestic Women's Forum.v. Union of India and others,49 cases the 

court has already laid down what should be the exact manner of handling such 

issues. 

It may be submitted that the presence of the word "unwelcome" in the 

definition of sexual harassment does not require a complainant show some overt 

act on her part that demonstrated to the alleged perpetrator that his conduct was 

. unwelcome. If such a requirement was to be read into the definition of sexual 

harassment, it would be a fallacy. This is because in the first place, an overt act 

on the part of the women could be made by her only after she has been 

subjected to the unwelcome conduct, and the objective of the law regarding 

sexual harassment is to prevent the occurrence of such behaviour from the very 

beginning. Secondly, a hostile environment sexual harassment claim can be made 

by a person50 who is not herself the target of the actions being complained 

,qgaip,st;, ang_ in. ,.such, c;:a?e~ Jt.wo,t,~.lpnq~)llpgic;(3' to,r;equir~· t.h~. complainant .. to 

d.emonstr(lte that behavi.our that was-notdi[~c:t~"c;l a~ .tle_r.1 IJVii!S -~'up.~.~J.p:~rne.'~~~-:~tlis 

line of approach has been taken by the foreign courts. Simpson v. Consumer's 

Association of Canada, 52 the Canadian Court of Appeal took the view that 

conduct may be found to be "unwelcome" in a sexual harassment case even if 

there is no overt expression of its being unwelcome on the part of the 

complainant. On the same line the court of New Zealand in Read.v. Mitchell,53 

ru\ed that the fact that the victim either voices robust objection or elects to 

tolerate the harassment, however unwelcome and offensive, is irrelevant to 

47 (2002) 5SCC 745at 75-L 
48 (1997) 1 sec 272. 
49 (1995) 1 sec 14. 
50 Onacle .v. Sundowner Offshore Services, (1998) ,Inc, 76, FEP Cases 221: In this caSe on sexual 
harassment in employment the American Supreme Court held that men as well as women can bring 
sexual harassment claims and that Title VII applies to " same sex hamssmcnt". Here an oil Platform 
worker alleged that mak co-workers subjected him to sexual assault and threatened with rape. He quit 
and sued the ,company for failing to stop this conduct. The court held that Title VII does not 
specificaily protect men from gender based harassment by other men, the general principles of sex 
discrimination and i1arassment do apply to that conduct. This does not mean that Title VII creates ·· a 

. gcncr;1t i::i:..:ility'cod'C ·ra·r tliC Aincric~m w6rkp1:i&>'for ::sotiat coli.t~~t.:~·,~~<i'~~- t6rn.~~~ sense" ~,·ill ~till 
control whether partic;ular.gendcr based conduc:t: is·. seyCEI;! C!lougJl .. to crcat,c,, a)1qsljle ~m:ironmcnt for a 
reasonable person under the Cirewnstances: See aJso··shepard.v. Slater Steels Corp: 168 F3d998, 79 
FEP Cases 3 I l (7'h Cir) where the US Court held that a male employee can sue for sexual haiassment 
on the basis of gross behaviour by his male co-worker even if the harasser is also vulgar to a female co
worker, even if 1nuch of his conduct is not sexual, and even if he is not gay. In so ruling, a U.S. appeals 
court reasons tl~ll pervasive harassment is actionable ifthe words and conduct of the harasser imply he 
is motiYmed by the Yictim ·s gender. · 
51 Supra note 30 ::tt p.25. 
s: For details sec. www. Ontariocourts.on.ca: www.law.harvard.edu/library/reflanglo_ref!Canada.htm. 
53 (2000) INZLR ~70. 
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determining whether or not there is a detriment to the victim or a hostile or 

demeaning work environment. The Court further observed that: 

"It would not be a defence to a claim that the issue of sexual harassment was not 

raised earlier or in another forum as many women, in particular, will put up with 

an environment in which unwelcome or offensive conduct is prevalent rather than 

run the risk of losing employment, getting offside with fellow workers, or having a 

confrontation with a dominant employer. For many making a complainant will be 

tt1e last resort. "54 

e) Forms of Sexual Harassment: 

Sexual harassment occurs in a variety of settings; within the case laws the 

workplace is the most of these settings. Workplace sexual harassment, according 

to an early manifesto by Catharine ·MacKinnon may be divided into two 

categories; Quid pro quo harassment and hostile or abusive environment 

harassment. 5~his division has been accepted by American Courts. 

In common law jurisdictions, the law generally categorices sexual 

harassment at the workplace into two types. The first, termed "quid pro quo 

harassment", consists of sexual derriands accompanied by the threat of adverse 

, job consequences if the demands are refused. The second, termed "hostile 

environment" harassment consists of conduct that renders the environment at 

the workplace offensive or derogatory to the victim by reason of her gender. Both 
' 

types of sexual harassment are incorporated in the definition of sexual 

harassment in Article 2 of the Visahaka56 Guidelines. The concept of "quid pro 

quo harassment" is present in Article 2 in reference to unwelcome sexually 

determined behaviour in circumstances such that a woman believes that "her 

objection would disadvantage her in connection with her work." Article 2 also 

refers to unwelcome sexually determined behaviour that creates a "hostile work 

environment". Since the definition of sexual harassment in the Vishaka Guidelines 

draws from law developed in other common law countries, judgments from these 

countries on sexual harassment can be referred to in illustrating and explaining 

the meaning of SHW. 

According to the Supreme Court of Canada in the case of Janzen v. Platy 

Enterprises, Ltd,57 conduct that constitutes sexual harassment varies "from 

overt gender based activity, such as coerced intercourse to unsolicited physical 

contact to persistent propositions to more subtle conduct such as gender based 

54 !bid. 
:.:. Catha1ine tvlacKinnon, " Sexual Harassment of Working Women: A Case of Sex Dis~rimination··. 
(1979),p.32. ' 
S(j Vishaka v State of Rajasthan. AIR 1997 SC 3011. 
57 (I <J89) I SCR l252. . 
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insults and taunting, which may reasonable be perceiVed to create a negative 

psychological and emotional work environment." 

The Court quoted with approval from a· book entitled Sexual Harassment in 

the Workplace by Arjun P. Aggarwal the statement that "sexual harassment is 

any sexually-oriented practice that endangers an individual's continued 

employment, negatively affects his or her work performance, or undermines his 

or her sense of personal dignity.'68 

The Court also quoted with approval from another book entitled The Secret 

Oppression: Sexual Harassment of Working Women by Constance Backhouse and 

Leah Cohen the following definition of sexual harassment: 

"Sexual harassment can manifest itself both physically and psychologically. In its 
. ' ( 

milder forms it can involve verbal innuendo and inappropriate affectionate 

gestures. It can, however, escalate to extreme behaviour amounting to attempted 

rape and rate. Physically the recipient may be the victim of pinching, grabbing, 

hugging, patting, leering~ brushing against, and touching. Psychological 

harassment can involve a relentless proposal of physical intimacy, beginning with 

subtle hints which may lead to overtrequests Jor dates and sexual favours.''59 

i) Quid Pro Que Harassment 

The key elements of quid pro quo sexual harassment are a demand for a 

sexual favour and the threat of adverse job consequences if the demand is 

refused. It is implicit in the second element that the perpetrator had to be a 

position to create adverse job consequences for the woman. Typically, such a 

person would have to be in a position of a4thority over the victim, although a 

quid pro quo sexual harassment situation may also exist vis-a-vis a colleague of 

the same rank, e.g., where work evaluation takes into account comments from 

co-workers, or when a co-worker makes sexual demands a condition for co

operating on a team project. 60 

Adverse work consequences may be 'tangible' such as hiring, firing, failing 

to promote, reassignment with significantly different responsibilities, a decision to 

cause a significant change in benefits, a demotion evidenced by a decrease in 

wage or salary, a less distinguished title, a material loss of benefits ~nd 

significantly diminished material responsibilities. 

The US Suprerne Court in the case of Burlington v. Ellerth61 made it 

clear that it is not necessary in an allegation of quid pro quo harassment for the 

threat ofadverse employment action to have been carried out. It is sufficient for 

58 Supra note 30, at p.4. 
59 Ibid. at p. 5. . ' 
60 "1bid. 
61 524 US 72-l( 199R). 
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the complainant to prove that such a threat was made. An adverse employment 

action may also be 'intangible' in the sense that it creates a hostile or poisoned 

work environment, as held by the High Court of Auckland, New Zealand in the 

case of Read v. Mitchell62
• Here the Court ruled out that a complainant need not 

' 
demonstrate any so-called 'tangible' adverse employment action over and above 

a hostile or demeaning environment. 

An instructive judgment on the issue of what constitutes a detrimental 

e.mployrnent action is the English case of Shamoon v.Chief Constable of the 

Royal Ulster Constabulary63
. In this case, the House of Lords held that it was 

not necessary for the victim to demonstrate physical or economic consequences. 

It also held that compensation for injury to feeling can be awarded where an 

employment action is taken that results in the complainant's role and position 

being subsequently undermined, or on her being increasingly marginalized at 

work. 

The US Supreme Court decision of Harris v. Forklift Systems 64 is 

illustrative, where the Court held that it is not necessary to show that the 

behaviour complained of impaired the work of the victim or that the conduct 

caused psychological injury. According to the Court, The Court observe that 

"A discriminatorily abusive work environment, even. one that does not seriously 

·affect employees' psychological well-being, ca·n .and often will from employees' job

performance, discourage employees from remaining on the job, or keep them from 

advancing in their careers. Moreover, even without regard to these tangible 

effects, the very fact that the discriminatory conduct was so severe or pervasive 

that it created a work environment abusive to employees because of their race, 

gender, religion, or national origin was contrary to the principle of workplace 

equality. "65 

This means that unlawful conduct may lie.between conduct that is "merely 

offensive" and conduct that causes a tangible psychological injury. 

ii} Hostile Environment Sexual Harassment 

The phrase "hostile work environment" is found in Article 2 of the Vishaka 

Guidelines. This phrase is also used in the subsequent decision of Apparel 

Apparel Export Promotion Council .v. A.K Chopra,66 where the Supreme 

Court relied on the statement in the relevant enquiry report that the perpetrator's 

environment." The Court 'cited this. as one of the reasons for reversing the 

finding of the H-igh Court that there had been no sexual harassment. However, 

6~ (2000) I NZl,.R 4 70. 
63 For details sec,hl!p:// www. Parliamcntthe-stationery -office.co.uk. 
64 510 us (199~). 

. 65 Ibid. 
66 c 1999) 1 sec 759. 
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the phrase "hostile work environment" is not defined in either decision of the 

Supreme Court. For this one may refer to the hostile environment cases decided 

in other common law countries. 

In Meritor Savings Bank v. Vinson67 
, the US Supreme Court undertook 

a detailed analysis of what constitutes "hostile environment" sexual harassment. 

In this case, the Court quoted with approval the Federal Equal Employment 

Opportunity Commission Guidelines on sexual harassment. The Guidelines stated 

that sex-related misconduct which "has the purpose or effect of unreasonably 

interfering with an individual's work performance or creating an intimidating, 

hostile, or offensive working environment," whether or not it was directly linked 

to an economic quid pro quo constituted sexual harassment. The environment 

free from discriminatory intimidation, ridicule and insult" and that "a requirement 

that a man or a woman run a gauntlet of sexual abuse in return for the privilege 

of being allowed to work and make a living can be as demeaning and 

disconcerting as the harshest of rac:ial epithets." 

The Court of Appeal for Ontario, Canada in Bannister v. General Motors 

of Canada Limited 68 has taken the view that sexual harassment at the 

workplace is a wrong not simply because it may lead to adverse job-related 

consequences but "is .a demeaning practice, one that constitutes a profound 

affront to the dignity of the employees forced to endure it. 

A parallel example of a hostile environment, namely, one that is based on 

race, can be found in the US Supreme Court case Meritor Savings Bank v. 

Vinson 69
• The Court quoted with approval the case of Rogers v. EEOC/0 where 

the Court of Appeal for the fifth circuit found racial discrimination on the part of 

an employer towards its Hispanic employee on the basis of the discriminatory 

service given by the employer to its Hispanic clientele. 

The U.S. Supreme Court's approval of Rogers implies the recognition of 

the fact that the conduct which creates a hostile environment need not 

necessarily be directed towards the complainant. In Rogers71
, discrimination was 

fond to exist on the basis of actions of the employer towards its customers, and 

not actions that wee directed at the employee who made the complaint. The 

same view was taken by the Court of Appeal in Ontario, Canada in the case of 

Simpson v. Consumer's Association of Canada,72
, which ruled that it is not 

only those in the workplace who are the direct victims of sexual harassment who 

67 477 us 57(\'J~(>). 
68 40 O.R. (3di 5 77 (1998 ). 
69 477 us 57(1 'J86). 
70 454F. 2d 234( ~~h Cir. 1971 ). 
71 Ibid. 
n Source: www. Ontariocourts.on.ca: www.law.harvard.edu/ library/ref/anglo_ref/Canada.htm. 
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may have a complaint about the conduct of a harassing employer. Others may 

also be affected by receiving less favourable treatment, by enduring an 

unwelcome sexually charged atmosphere, or by having to deal with the 

consequences of complaining about the situation. 

The words "unwelcome sexually determined behaviour" are qualified by 

the phrase "directly or by implication" in Article 2 of the Vishaka Guidelines. This 

means that a conduct may constitute sexual harassment even if it comprises acts 

or words though innocent in themselves, have sexual overtones. Since the phrase 

"and advances" is used after "physical contact" in the list of sexually harassing 

conduct in Article 2 of the Vishaka Guidelines, attempted physical contact would 

constitute sexual harassment and it is not necessary for there to have been actual 

physical contact. This pos'1tion was also taken by the Supreme Court in the case 

of Apparel Export Promotion Council .v. A. K Chopra.73 In this case, the High 

Court found that there was no sexual harassment as the perpetrator had "not 

managed" to make any physical contact with the complainant but had only "tried" 

to "molest" her by sitting too close to her and making suggestive comments. This 

finding was reversed by the Supreme Court which held that even assuming that 

there had been no physical contact "it did not mean [that the perpetrator] had 

not made any objectionable overtures with sexual overtones." 

iii} Street Harassment or Sexual harassment on the Street 

There is yet another type of sexual harassment that profoundly affects 

women's lives; is the harassment of women in public places by men who are 

strangers to them which may be termed as street harassment.74 Street 

harassment is a phenomenon that has not generally been viewed by academics, 

judges, or legislators as a problem requiring special legal redress, either because 

they have considered it trivial and thus not within the proper scope of law.75 The 

l9w of every nation gives its citizen the right to movement and association and 

International Law also recognizes the freedom of movement and association as an 

integral part of human rights. The security to move in public in other words is one 

of the most basic civil rights and essential to participation in public affairs and 

admission to the public realm. 7~hus, when the law fails to protect women from 

street harassment, it deprives them of one of the basic goods for which the 

government was ordained.77 

73(1999) 1 sec 759. 
74 Cynthia Grant Browman, 'Street Harassment and the Informal Ghetoization ofwomen," Harvard' 
Law Review, vol-106, no-3 (January 1993), ,at p.519. 
75 ld: Sec also Robin L West, "The Difference in Women's Hedonic· Lives: A Phenomenological' 
Critique ofFemirist Legal Theory," Wis Women's L.J,( 1987), pp. 83-85. 
76 Hannah Ardent, "!Jetween Past and Future," (Penguin Books, 1977) at 263. 
77 Supra note 7-t at p.52!. 
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Mary Nagle a student studying in Equador offers the most common 

example of street harassment to which she is almost daily subjected. She 

describes her experience: 111 

"I don't mean to brag, boast or sound awfully egocentric, but ever since I have 

been st-udying abroad here in Ecuador this semester, I can't walk five feet without 

IJeing complimented, from head to toe - literally. I mean, I know I am attractive, 

but this just seems excessive. Most of the time the compliments are somewhat 

unintelligible: random hand gestures, hissing sounds, loud laughter, attempts to 

charm my ass in broken English. And as flattering as it sounds, I think I would 

actually prefer to walk to school every morning without having to hear about the 

curvature of my ass. When I share my discontent with other peers, I receive a 

variety of answers. Usually they tell me that I am overreacting; I need to calm 

down and accept the culture in which I chose to study for a semester. Besides, it's 

nice to know that someone finds you attractive. But that's precisely the problem: 

the aim of sexual harassment in the streets is not the appreciation of the imminent 

beauty of the female form. If these men really wanted to show their profound 

appreciation for my body, they could write me poetry, paint a picture or simply 

respond with a coherent sentence when I ask them why they were making 

masturbatory motions at me - instead. of laughing and slapping their buddies' 

/Jilcks. Torlay we live in a world where the majority of persons livinq in poverty arc~ 

women - a world where women labour for poverty wages while also labouring to 

raise the world's children and maintain the worid's homes (without receiving any 

sort of compensation}, a world where women suffer the violence of institutionalized 

militaries, governments and the men in their own families. At the foundation of all 
/ 

of this lies a society in which it is commonplace for men to sexually harass women 

in the streets. For the sake of all women, and the men whose lives depend on 

them, it is time to put an end to sexual harassment. Sexual harassment in the 

streets is merely an extension of an institutionalized violence against women in a 

patriarchal society. Now when I walk down the streets in Ecuador, the United 

States or anywhere else in the world and a man makes a crude gesture, noise or 

comment, I show him a part of my body he has yet to compliment: my erect 

middle finger. I don't see the waving of my middle finger as the solution to this 

colossal, complicated and far-reaching problem. Instead, the solution lies in the 

hands of all individuals of whom our society consists. The day sexually harassing a 

woman in the streets is considered more inappropriate than criticizing a president's 

war is the day we can begin to deconstruct the established sexual violence against 

women that permeates every sector of our society. I am anxiousiy awaiting that 

78 M;ny Nagle. ··.Gelling Jo !he Hottom of .Sexual Harassment" TI1e Hoya Tuesday -lth NO\·embcr -l 
2003: For details scc.http:// W\\"\\".lhchoya. Com. 
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day. Until then, I wiff be waving my middle finger gaily at all those gentlemen who 

wish to compliment my fine figure. "79 

Like sexual harassment in the workplace, street harassment encompasses 

a wide variety of behaviour, gestures and comments, but it has some defining 

characteristics: a) the targets of street harassment are female; b) the harassers 

are male; c) the harassers are gen'erally unacquainted with their targets; d) the 

encounter is in most of the cases are face to face; e) the forum is a public one, 

such as a street, sidewalk, bus, bus station, taxi, or other place to which the 

public generally has access; J) the content of the speech, if any is not intended as 

public discourse, rather the remarks are aimed at the individual( although the 

harasser may intend that they be overheard by comrades or passer-by) ; g) the 

gesture or remarks are degrading, objectifying, humiliating, disturbing and 

frequently threatening in nature or has the potential of causing fear in the mind 

of the target. 80 

In our country to the cases of street harassment is dealt with the 

provisions of Criminal law. Indian Penal Code does not formally recognize sexual 

harassment but only incorporates provisions which cover the situation of sexual 

harassment. Of course what is known is eve- teasing is punishable under the 

Code. 81 

iv) Domestic sexual harassment 

There yet remains another area where sexual harassment against women 

takes place. Indeed women are often subjected to sexual harassment in the e 

area of private sphere. Sexual offences like marital rape, incest rape or an 
I 

attempt to commit the same are yet to be criminalized in most of the societies. 

But that does not negate the existence of sexual harassment in the private 

sphere namely, the domestic sexual harassment. It has become the conventional 

wisdom that we live our lives in private and public. The policy of law is that 

criminal law should not intervene in private lives of citizens or seek to enforce any 

particular pattern of sexual behaviour further than is necessary to preserve public 

order and decency to protect the citizen from what is offensive of injurious and to . . . 

provide. sufficient safeguards against exploitation and corruption of others.82 The 

most blatant example has been the lack of recognition of rape in marriages. 

79 Ibid. 
80 Supra note 7~ at p.521. 
81 Section 534 ;md 509 of the Indian Penal Code make insulting or outraging the modesty of a women a 
crime. 
82 Criminal Law,Rcvision Committee UK 198-J, Para.l&5: See also Wolfeden Report(UK) 1957. para 
13. 



Sexual offences do take place in public sphere but it is more likely to take 

place in private space, where there are rarely witnesses.83 In other words it can 

be said that domestic sexual harassment needs to be addressed rather than 

ignored. In such harassment the victim ranges from a child to married women. 

Domestic sexual harassment and incest are the most reprehensible crimes and 

a·re never reported as these domestic gender issues includes offenders like 

uncles, elder cousins, step fathers, step brothers, fathers, brothers, and elder 

brother of the husband of wife. There are instances where a 12 year old girl 

becomes a victim of rape allegedly by her father and three sons of her father's 

elder brother.84 There are instances where a 16 year old .girl. Reshma being 

tortured by her 55 years old father Ajaz Ali and her 21 year old brother 

Afroz.85And because of the policy of criminal law they are placed ·in most 

disadvantageous position.86 The story did not· end here. Reshma~s elder sister 

Afisa at the age of 18 committed suicide around four year ago after being. raped 

· by the same father Ajaz Ali. In 1991 a 21 year old house wife was severely 

bashed up, stripped nacked and paraded in the streets by nine of her relatives in 

a village near West Godavari District of Andhara Pradesh.87Thus the domestic sex 

offender can escape liability at ease. In general terms, the private sphere is 

characterized by being the unknown or unobserved area of life and an area in 

which free behaviour is permitted without interference. Within this area 

consensual sex is permitted. But if it was not consensual then the shield of 

marriage or other pretending relations are left to prevail over the victim. This has 

been so far the policy of the so called civilized societies. 

f) Constitution; Vishaka 88 and the Supreme Court on Sexual 

Harassment.Against Women 

The phrase "equality before law" finds a place· in all most all written 

constitution that guarantees fundamental right. Our constitution of India similarly 

has put an obligation on the state that it shall not deny to any person (including 

women) equality before the law and the equal· protection of iaw will be given to all 

83 Terry TI10mas. ··Sex Crime- Sex Offinding and Socie~,"1st Iitdian Reprint, (Lav.man India Pvt. Ltd, 
2003), p. 12. . 
~4 Hindustan Times. 21-5-1994. 
~ 5 The Telegraph. April 23. 2005. 
~6 The Criminal Law has always paid deterrence to matters of privacy. Non recognition of marital rape; 
adultery against women under Indian penal Code reflects this policy. In case of adultery the impression 
is given that the husband is the only protector of adulterous women, and not the women herself. It is 
left for the husb:l[ld to decide whether prosecute the male adulter or not 
sJ The Indian Express, December 30, 1991. 
88 c 1997> (i sec 2-t.l: AIR 1997 sc 301 1. 
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persons (including women)89 Thus article 14 embodies the general principle of 

equality before law and prohibits unreasonable discrimination between persons. 

·The concept of equality which is embodied in our constitution speaks for the rule 

that like should be treated alike and not that unlike should be treated alike.90 The 

principle of eql.!ality must be read in the light of equality of justice. Our Indian 

judiciary has evolved for this purpose the theory of reasonable classifications to 

meet out the eventuality and to make the equality effective and in the real sense. 

To make the equality clause . more pragmatic the framers of the 

Constitution provided on the other hand that the state shall not discriminate on 

grounds of religion race, caste, sex or pface of birth.91 In the same way the 

equality of opportunity in matters of employment or appointment to any office 

under the state is assured to all citizens including women.92 These provisions 

make it amply clear that both man and women will be treated equally. On the 

other hand founding father of our constitution were also conscious of the pitiable 

and miserable condition of the weaker section of the society, therefore, they 

made some special provisions for them and empowered the state to make further 

provisions for the protection and welfare of women and children.93 This means 

that some special care has been taken to provide a socio economic framework of 

justice to equality in regard to women and children.94 Finally, the state is under 

duty to see that no person is deprived of his life or personal liberty except 

according to the procedure established by law. 95 

In effect Article 14 embodies the idea of equality expressed in the 

preamble. The succeeding Articles, that is Article 15 and 16 lay down the specific 

application of the general rule laid down is Article 14. While Article 14 places a 

duty on the state to follow the r:ule where by equal is to be treated equally. It also 

makes way for unequal treatment in unequal circumstances and provides the 

scope for reasonable classification. Besides incorporating the principle of natural 

justice and making it a essential component of law, Article 14 ensures fairness, 

equality of treatment and implies the absence of arbitrariness in every sphere of 

K
9 Dr. R.N. Shanna "The problem of working women and her economic independence in lndias 

society" in Shamsuddin Shams( cd). ''Women law and social change"(Ashish Publishing House. New 
Delhi. 19')1) at p. 116. 
'XI Dr. V.N. Shukla- "Constitution of India", 9'" Edition,.(Eastcm Book Company. Luchnow. 19<J-l). p. 
38. 
91 Art 15 (I )-Slates that -the state shall not discriminate against any citizen on grants only of religion 
role, caste, sex place of berth or any of them. 
92 Art 16 (I) States that - There shall be equality of opportunity for all citizens in matters relating to 
employment or appointment to any office under the State. 
93 Art 15 (3) States that - "Nothing in this article (Art 15) shall prevent the state from making any 
special provisionJor women and children." 
94 Supra note 8') at p. 117. 
95 Article 21 of the Constitution of India. 
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state action96 while Art 15(1) puts prohibition of discriminations only on grounds 

of religion, race caste, sex or place of birth, (implying that sex above not be 

maqe a ground of discrimination), Article 15(3) enables the state to make special 

provision for women and child, implying that protective discrimination is allowed' 

in favour of women and child. Not only this, Article 16(1) further ensures equality 

of opportunity in matters of public employment. In the ultimate these provisions 

besides upholding the concept of socio-economic justice, and many other thing 

also speaks that there is urgent need to take special care for the protection and 

welfare of the women and there is room for that too. Article 21 which is 

considered to be the mother of many fundamental rights' may be used to rescue 

the women victim of rape a crime against basic human rights and may be used 

for the preventions of sexual harassment of working women. 

The directive principles of state policy, sets out the aims and objectives to 

be taken up by the state in the governance of the country. Article 38 gives a 

direction that the state shall in ·particular; strive to. minimize inequalities in 

income, an<1 endeavour to eliminate inequalities in status, facilities and 

opportunities not only amongst individuals but also among groups of people 

residing in different area and engaged in different vocation. The state is also 

under a duty to direct its policy towards securing right to an adequate means of 

livelihood to men and women equally.97 It is the duty of the state to secure that 

there is equal pay for equal work for both man and women98 and ensure that the 

health and strength of workers men and women and children are not abused. 99 

Not only this, the state is again under a duty to make provision for securing just 

and human conditions of work and for maternity relief. 100 Article 43 requires the 

state to secure by suitable legislation or economic organization to all workers 

agricultural, industrial or otherwise a living wage.101 This concept of living wage 

includes in addition to bare necessities of life, such as food, shelter, clothing, 

provision for education of children and insurance etc. 102 

Article 38 and 39 in effect embody the jurisprudential doctrine of 

distributive justice, implying the fact that our constitution permits and even 

directs the state to ad.minister what may be termed distributive justice. Pursuant 

to Article 39(d), parliament has enacted the Equal Remuneration Act 1976. In 

96 E.P. Royappa_ V_ State of Tamilnadu AIR 197-l SC 555; Maneka Gandhi "· UOI AIR 1978 SC 597: 
R.D. Shelly v. Airport Authority AIR 1979 SC 1628. 
97 Art. 39(a) 
98 Art. 39(d) 
'.J'J Art. 3lJ(c) 
)(~J Art. 42 
101 Art. 43 ' 
10~ Dr. J. N. Pandey ... Constirurional Law of India", 35th Edition, (Central Law Agency.Allahbad. 
2000), p. 336. 
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Randhir Singh v. U.O.I,103 the Supreme Court has held that the principle of 

equal pay for equal work though not a fundamental: right is certainly a 

constitutional goal and, therefore, capable of enforcement through constitutional 

remedies under Art 32 of the Constitution. The do~rine of equal pay for equal 

work is equally applicable to persons employed on a daily· wage basis. They are 
\ 

also entitled to the same wages as other permanent employees in the department 

employed to do the identical work. 104 In view of these it can be said that there is 

no dearth of constitutional provision for the women including working women. w. 

The above . Constitutional guarantee and mandate of the Constitution 

really spells out the guidelines for the legislature and obligates upon the state to 

make integrated effort to see that socio-economic justice as well as gender 

justice is. done to women. This was realized by our Apex Court by recognizing 

certain crime like rape and sexual harassment against women as a crime against 

basic human rights as we\\ as violation of the fundamental rights enshrined in the 

Constitution in Vishaka v. State -of Rajasthan. 106 Th.e facts of the case are as 

follows: 

In 1985, X was appointed as a saathin i.e., a female village level worker, 

under the Women's Development Programme by the Government of Rajasthan. 

The project was initiated for the empowerment of women. As a part of her work, 

X was supposed to encourage village people to send their children to school, to 

discourage child marriages, to help widows get their pension and other similar 

activities. But in 1992, X was gang-raped by five 'upper-ca?te' men in revenge for 

her campaign against child marriage. The incident exposed both the hazards to 

which a working woman may be exposed in the course of her work and the 

urgent need to put into place safeguards that would prevent the occurrence of 

such incident. This incident of alleged brutal gang rape of a social worker in a 

village of Rajasthan compelled the social activist NGO to file a writ petition with 

the aim of focusing attention towards this societal aberration, and assisting in 

finding suitable methods for realization of the true concept .of 'gender equality'; 

and to prevent. sexual harassment of working women in all work places through 

judicial process, to fill the vacuum in existing legislation. 

The Vishaka case sought the enforcement of fundamental rights of working · 

women under Article 14, 19 and 21 of the Constitution. The Court observed that: 

. 
1
"

3 Randhir Singh v. U.O.l. 'AIR I'JK2 SC H79. 
1
'M Daily Rated Casual Labour v U.O.l. State of :U.P. (1988) 1 SCC 122 : Surinder Singh v. Engineer
in-Chief, C.P.W.D. AIR I 986 SC 534; Dhirendra Chamoli v. State ofU.P. (1986) I. SCC 637. 
105 Biswajil Ch.·merjee. ''Liheration of Working Women and Realisation of Goals Enshrined i~ the 
Constitution- A .~vnthesis." Calcutta Law Times, (2004)1 part III& IV, (R.Cambrary J>\.1 Ltd, Marth
AJ,>ril 2004) at-p.39. 
I(' o 997) (l sec 241: AIR 1997 sc 3011. 
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"Each such incident results in violation of the fundamental rights of 'Gender 

Equality' and the 'Right to Life and Liberty'. It is a clear violation of the rights 

under Articles 14, 15 and 21 of the Constitution. One of the logical consequences 

of such an incident is also the violation of the victim's fundamental right under Art. 

19(1 )(g) 'to practice any profession or to carry ou.t any occupation, trade or 

business'. Such violations, therefore, attract the remedy under Article 32 for the 

enforcement of these fundamental rights of women. This class action under Artticle. 

32 of the Constitution Is for this reason. A writ of mandamus in such a situation, if 

it is to be effective, needs to be accompanied by directions for prevention; as the 

violation of fundamental rights of this kind is a recurring phenomenon. The 

fundamental right to carry on any occupation, trade or profession depends on the 

availability of a "safe" working environment. Right to life means life with dignity. 

The primary responsibility for ensuring such safety and dignity through suitable 

legislation, and the creation of a mechanism for its enforcement, is of the 

legislature and the executive. When, however, instances of sexual harassment 

resulting in violation of fundamental rights of women workers under Arts. 14, 19 

and 21 are brought before us for redress under Art. 32, an effective redressal 

requires that some guidelines should be laid down for the protection of these rights 

to fill the legislative vacuum. "107 

The meaning and content of the fundamental rights guaranteed in the 

Constitution of India are of sufficient amplitude to encompass all the facets of 

gender equality including prevention of sexual harassment or abuse.108 Taking 

note of the fact that the present civil and penal laws in India do not adequately 

provide for specific protection of women from sexual harassment in work places 

and that enactment of such. legislation will take considerable time the court 

besides defining what is sexual harassment issued the following Guidelines: 109 

"1. Duty of the Employer or other responsible persons in work plac.es and 

other institutions; 

It shall be the duty of the employer or other responsible persons in work places 

or other institutions to prevent or deter the commission of acts of sexual 

harassment and to provide the procedures for the resolution, settlement or 

prosecution of acts of sexual harassment by taking all steps required. 

2. Definition; 

For this purpose, sexual harassment includes such unwelcome sexually 

determined behaviour (whether directly or by implication) as: 

a) physical contact and advances; 

b) a demand or request for sexual favours; 

107 AIR I ()97 SC 30 II. at- 3013. 
lfJB AIR 1997 SC 301 l, at- :1015. 
H><J ld, a1 JOI(,-1 7. 
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c) sexually coloured remarks; 

d) showing pornography; 

e) any other unwelcome physical, verbal or non-verbal conduct of sexual nature. 

Where any of these acts is committed iri circumstances where under the victim of 

such conduct has, a reasonable apprehension that in relation to the victim's 

employment or work whether she is ~rawing salary, or honorarium or voluntary, 

whether in Government, public or private enterprise such conduct can be 

humiliating and may constitute a health and safety problem. It is discriminatory. 

for instance when the woman has reasonable grounds to .believe that her 

objection would disadvantage her in connection with her employment or work 

including recruiting or promotion or when it creates a hostile work environment. 

Adverse consequences might be visited if the victim does not consent to the 

conduct \n question or raises any objection thereto. 

3. Preventive Steps: 

All employers or persons in charge of work place whether in the public or private 

sector should take appropriate steps to prevent sexual harassment. Without 

prejudice to the generality of this obligation they should take the following steps: 

(a) Express prohibition of sexual harassment as defined above at the work place 

should be notified, published and circulated in appropriate ways. 

(b) The Rules/Regulations of Government and Public Sect;or bodies relating to~ 

conduct and discipline should include rules/regulations prohibiting sexual 

harassment and provide for appropriate penalties in such rules against the 

offender. 

(c) As regards private employers steps should be taken to include the aforesaid 

prohibitions in the standing orders under the Industrial Employment (Standing 

Orders) Act, 1946. 

(d) Appropriate work conditions should be provided in respect of work, leisure, 

health and hygiene to further ensure that there is no hostile environment towards 

women at work places and no employee woman should have reasonable grounds 

to believe that she is disadvantaged in connection with her employment. 

4. Criminal Proceedings: 

Where such conduct amounts to a specific offence under the Indian Penal Code or 

under any other law, the employer shall initiate appropriate action in accordance 

with law by making a complaint with the appropriate authority. 

In particular, it should ensure that victims or witnesses are not victimized or 

discriminated against while dealing with C()mplaints of sexual harassment. The 

victims of sexual harassment should have the option to seek transfer of the 

perpetrator or their own transfer. 
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5. Disciplinary Action: 

Where such conduct amounts to misconduct in employment as defined by the 

relevant service rules, appropriate disciplinary action should be initiated by the 

employer in accordance with those rules. 

6. Complaint Mechanism: 

Whether or not such conduct constitutes an offence under law or a breach of the 

service rules, an appropriate complaint mechanism should be created in the 

employer's organization for redress of the complaint made by the victim. Such 

complaint mecha.nism should ensure time bound treatment of complaints. @page

SC3017 

7. Compfaints Committee: 

The complaint mechanism, referred to in (6) above, should be- adequate to 

provide, where necessary, a Complaints Committee, a special counsellor or other 

support service, including the mai'ntenance of confidentiality. 

The Complaints Committee should -be headed by a woman and not less than half 

of its member should be women.· Further, to prevent the possibility of any undue. 

pressure or influence from senior levels, such Complaints Committee should 

involve a third party, either NGO or other body who is familiar with the issue of 

$exual harassment. 

The Complaints Committee must make an annual report to the Government 

department concerned of the complaints and action taken by them. 

The employers and person in charge will also report on the compliance with the 

aforesaid guidelines including on the reports of the Complaints Committee to the 

Government department. 

8. Workers' Initiative: 

Employees should be allowed to raise issues of sexual harassment at workers' 

meeting and in other appropriate forum and it should be affirmatively discussed 

in Employer-Employee Meetings. 

9. Awareness: 

Awareness of tl:le rights of female employees in this regard should be created in 

particular by prominently notifying the guidelines (and appropriate legislation 

when enacted on the subject) in a suitable manner. 

10. Third Party Harassment: · 

Where sexual harassment occurs as a result of an act or omission by any third 

party or outsider, the employer and person in charge will take all steps necessary 

and reasonable to assist the affected person in terms of support and preventive 

action. 
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11. The Central/State Governments are requested to consider adopting suitable 

measures including legislation to ensure that the guidelines laid down by this 

order are alsoobserved by the employers in Private Sector. 

12. These guidelines will not prejudice any rights available under the Protection of 

Human Rights Act, 1993." 

Accordingly, the court directed that the above guidelines and norms would 

be strictly observed In all work places for the preservation and enforcement of the 

right to gender equality of the working women. These directions would be binding 

and enfor·ceable in law until suitable legislation is enacted to occupy the field. It is 

necessary and expedient for employers in work places as well as other 

responsible persons or institutions to observe certain guidelines to ensure the 

prevention of sexual harassment of women. 110 

g) Vishaka and International law 

The Supreme Court while deciding Vishaka Case was well aware of the 

legislative vacuum in field and therefore said that In the absence of domestic law 

occupying the field, to formulate effective measures to check the evil of sexual 

harassment of working women at all work places, the contents of International 

Conventions and norms are significant for the purpose of interpretation of the 

guarantee of gender equality, right to work with human dignity in Artcles 14, 15, 

19 (1) . (g) and 21 of the Constitution and the safeQuards against sexual 

harass111ent implicit therein. Any International Convention not inconsistent with 

the fundamental rights and in harmony with its spirit must be read into these 

provisions to enlarge the meaning and content thereof, to promote the object of 

the constitutional guarantee. 111 It also reminded the Gov,ernment of its obligation 

under International law. 112 

The Court relied on the content of International Conventions and norms, 

including the Convention on the Elimination of all Forms of Discrimination against 

Women (CEDAW) which requires the State parties to take all appropriate 

measures to eliminate discrimination against women in the field of employment in 

order to ensure, on a basis of equality of men and women, the same rights, in 

particular: 113 a) the right to work as an inalienable right of all human beings; b) 

the rig~1t to the same employment opportunities, including the application of the 

same criteria for selection in matters ofemployment; b) the right to free choice of 

110 Ibid, at p.JO 16. 
111 Ibid, nt p. 3014. 
112 Ibid: As bocausc India was a signatory to the Convention on the Elimination of All Forms of 
Discriminatjon Against Women. I 979 and also ratified the Vierma Declaration 1993. on 19-6-1993 and 
acceded on l\-X- I 993. 
113 Article I I of Lhe Convention on the Elimination of All Forms of Discrimination Against Women. 
I 979. 
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profession and employment, the right to promotion, job security and all benefits 

and conditions of service and the right to receive vocational training and 

retraining, including apprenticeship, advanced vocational training and recurrent 

training; d) the right to equal remuneration, including benefits, and to equal 

treatment in respect of work of equal value, as well as equality of treatment in 
; 

the evaluation of the quality of work; e) the right to social security, particularly in 

cases of retirement, unemployment, sickness, invalidity and old age and other 

incapacity to work, as well as the right to paid leave; f) the right to protection of 

health and to safety in working conditions, including the safeguarding of the 

function of reproduction.U4 

The Court took notice of the General Recommendation of the CEDAW 

Committee in respect to the above obligation which says that: 11 ~ 

"Equality in employment can be seriously impaired when the women are subjected 

to gender specific violence, such as sexual harassment at the workplace. Sexual 

/1arassment includes such unwelcome sexually determined behaviour as physical 

contacts and advances, sexually coloured remarks, showing pornography and 

sexual demands, whether by words or actions. Such conduct can be humiliating 

anci may constitute a health and safety problem; it is discriminatory when the 

woman l1as reasonable gro1,1nds to believe that her objection would disadvantage 

her in connection with her employment, including recruiting or promotion, or when 

It creates a hostile working environment. Effective complaints procedures and 

remedies, including compensation, should be provided. States should include in 

their reports information about sexual harassment, and on measures to protect 

women from sexual harassment and other forms of violence of coercion at the 

work place." 116 

The court also referred to Article 24 of the CEDAW117 and relied on the 

official commitment of the Indian Government made at the Fourth World 

Conference on Women in Beijing, to formulate and operationalize a national policy 

on wornen which will continuously guide and inform action at every level and in 

every sector; to set up a Commission for Women's to act as a public defender of 

women's huma0 rights; to institutionalize a national level mechanism to monitor 

the implementation of the Platform for Action. 118 

114 Ibid. 
115 AIR 1997 SC 3011, at p. 3015. 
116 Ibid. 
117 Article 24 of the CEDA W requires the State parties to undertake \o adopt all necessary measures at 
the national level, aimed at achieving the full realization of the rights recognized under the Convention. 
118 The Fourth World Conference on women, Beijing (China) 4th to 15th September, 1995: The outcome 
of this Conference was a Platfom1 for Action that emphasized the human rights of women and the need 
to mainstream a,gender perspective in all sectors and at all levels of policy making and planning to 
achieve gender equality. The Commission on the Status of Women was charged with the responsibilitY 
for monitoring the implementation of the Platform and it was left to the United Nations Generdl 
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h) An Assessment of Vishaka Judgment 

The most significant aspect of the Vishaka judgment is undoubtedly the 

fact that it recognized openly the legislative vacuum in the field of law to deal 

with the problem of sexual harassment. It recognized the structural and 

systematic nature of sexual harassment at the workplace. The problem of sexual· 

harassment was effectively couthed in· the language of the fundamental rights 

. violations. Recourse was also made to progressive international law in the 

absence of national law .119 It must be noted that while the Vishaka case involved 

acts of ·sexual assault namely rape, the reference to the term sexual harassment 

·at the workplace made in the judgment includes a whole range of sexually 

offensive conduct. One must admit that the Vishaka judgment was a land mark 

event as s~xual harassment was legally recognized and that the Guidelines have 

the effect of the following; 

i. First of all it has laid down the obligation .of the employers or persons 

in charge of the workplace whether in the public or private sector. 

ii. It has. the effect of amending service rules and standing orders to 

include the prohibition of sexual harassment. Accordingly the Industrial 

Employment (Standing Orders) Act 1946 and Central Civil Service 

Conduct Rules, which govern the government employment, were 

amended. 

iii. The Vishaka judgment specifically provided that the private employer 

ought to take steps towards the prohibition. contained in the standing 

orders. 

lv. The Guidelines has the effect of creating awareness of the rights of the 

women employees. 

v. They have the effect of allowing disciplinary action to be taken, if an 

act of sexual harassment amounts to misconduct . 

. vi. The Guidelines allow the -initiation of appropriate criminal action by 

making a complaint in case such conduct amounts to a specific offence. 

vii. They set up a complaint committee which is headed by a woman, 

which is made up of at least 50% women, and which includes an NGO 

member. 

viii.They have the effect of permitting workers to raise issues of sexual 

harassment at workers meetings and allow it to be affirmatively 

discussed at employer-emplpyees meetings . 
..... _______________ . 

Asscmbl~· to asses the follow-up·and proposes further action and initiatives in its special session in 
June 2000. , 
.119 . . 

,Supra note .W at p.47. 
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ix. The Guidelines also. help employee if a third party causes the sexual 

harassment. 

There are, however certain limitation of the Vishaka judgment. The court 

recognized that sexual harassment amounts to violation of fundamental right 

contained in violation of Articles 14, 15, 19 (1) (g) and 21 of the Constitution. But 
·, 

this declaration that sexual harassment is a violation of fundamental rights is of 

little practical relevance to women in the private and un-organized sectors, as 

they are not provided with an affordable and exped_ious remedy in the form of 

writ petitions. 120 Accepted constitutional jurisprudence makes fundamental rights 

applicable against the State and Public Authorities, leaving m_ost private actors 

outside the ambit. At the same time, the Vishaka Guidelines seem to have been 

conceived to fit a traditional office based employment scenario. Apart from the 

public sector bodies, which have been forced by government resolution to 

implement the Guidelines, and some large private companies and educational 

institutions, Vishaka has been a. non starter.121 It is difficult to visualize the 

implementation of the Vishaka machinery in situations of migrant labour, sole 

proprietorships, piece rate work and different form of unorganized labour. The 

biggest irony of the Guidelines remains that, although such guidelines arose as a 

response to the gang rape of a social worker in the State Development 

prograrnme, the remedies suggested may be of little use to the victim.122 

The vagueness of the guidelines on the internal grievance mechanism has left 

organizations with a -great deal of room to manipulate the process or bypass it 

altogether. 123 

The Composition of Complaint Committee, as prescribed by the Supreme 

Court in Vishaka was that there should be headed by a woman and not less than 

half of its member should be women. Further, to prevent the possibility of any 

undue pressure or influence from senior levels, such Complaints Committee 

should involve a third party, either NGO or other body who is familiar with the 
. ' . 

issue of sexual harassment. This does 110t guarantee that an impartial inquiry will 

take place. It puts in place some safeguards that might have a bearing on how a 

complaint is handled. 124 The post Vishaka scenario proves that most Complaint 

Committee!,; have not adhered to these guidelines and have in fact been u~ed by 

the management to threaten, intimidate and force women, who complain of 

1
"

0 Ibid, Ill p.-lN. . 
121 Sheba Tejani." Sexual 1/aras ... ment·atthe Workplace: Emerging Problems and Debates," Economic 
and Political Weekly. Vol-xxxix. no-H, October 9:2004. at 4-;J91. · 
1 ~ 2 Sexual Harassment at the Workplace India Study Report, International Labour Organization, New 
Delhi. . 
123 Supra note 121 at p. 4491. 
124 Ibid at p.4-l9l. 
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sexual harassment, into silence or submission particularly when the accused 

belonged to the top rung of the hierarchy .125 

Sexual harassment also violates certain freedoms contained in Article 19 

(a), 19(c), 19(d) and this violation was not addressed by the Vishaka Court. 126 A 

single act of sexual harassment can violate the freedom of speech and expression 
; 

through the presence of a threatening work environment and being compelled to 

work along side perpetrators of sexual harassment .. It can also violate the 

freedom of association by creating a hostile environment for the victim making it 

uncomfortable for her to participate in the office group activities meetings and 

social gathering, and the freedom of movement when the victim is compelled to 

avoid places at work because of the presence of the perpetrator. 127 Vishaka Court 

failed to address the violation of the right to privacy contained in the Constitution 

and violation of certain directive principles of State Policy.128 

i) Post Vishaka Scenario 

a) Legal front: 

It. is nine years since the Supreme Court, in the absence of appropriate 

civil or penal laws, laid down the Vishaka Guidelines to deal with sexual 

. harassment women at the workplace. In Apparel Export Promotion Council v. 

A.K. Copra, 129 the Supreme Court reaffirmed that sexual harassment was gender 

discrimination. This was the first case in which the Supreme Court applied the law 

laid down in the case of Vishaka v. State of Rajasthan130 and upheld the 

dismissal from service of a superior officer who was found guilty of sexual 

harassment of a subordinate female employee at the place of work on the ground 

that it violated her fundamental right guaranteed by Article 21 of the 

Constitution. The respondent was working as a Private Secretary to the Chairman 

of the Apparel Export Promotion Council, a private company. He tried to molest a 

women employee of the Council who was working as a clerk-cum typist. She 

was not trained to take dictations. The respondent, however, insisted that she go 
' ' 

with him to the business Centre at Taj Palace Hotel for taking dictation from the 

Chairman and type out the matter. Under the pressure of the respondent, she 

went to Taj Hotel to take the dictation from the Chairman and type out the 

1 ~~. It!: Sec also 'l'osl Vishaka Sccuario' iu thi.s chapter. 
12c. Article I !J(a) prm·idcs for l'rccdom of speech and expression: Article l9(c) provides for freedom of 
association and unions: Article l9(d) provides for freedom of movement. 
127 Supra note 30 at p. sr.. ' · 
128 Article 39(a) directs the state to direct its policy towards securing that all citizens. men and women 
equally, have Lhe right to an adequate means of livelihood: Article 42 directs the state to ensure 
rrovision for just and humane condition of work and maternity relief. 

29 (1999) l SCC}59. . 
130 < 1997 > r, sec 241: AIR 191J7 sc 3011. · 
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' matter. While she was waiting for the Director in the room, the respondent tried 

to sit too close to her and despite her objection did not give up his objectionable 

behaviour. After taking the dictation, the respondent told her to type it at the 

Business Centre of the Taj Hotel which was located in the basement of the Hotel. 

He volunteered to show her the Business Centre and taking advantage of the 
·, 

isolated place again tried to sit close to her and touch her despite her objections. 

The Chairman corrected the draft matter and asked her to retype it. The 

respondent again went with her to the Business Centre and repeated her 

overtures. According to her the respondent had tried to molest her physically in 

the lift also while coming to the basement but she saved herself by pressing the 

emergency buttons. She orally narrated the whole incident to the Director and 

submitted a written complaint also. The respondent was suspended and a charge 

sheet was served on him. The respondent denied the allegations and said that 

they were imaginary and motivated. He contended that he merely attempted to 

molest her but had not actually- molested her. The enquiry officer found the 

charges levelled against the respondent to be proved. The Disciplinary Authority 

of removing him from service. 

The Supreme Court held that the act of the respondent was wholly against 

moral sanctions, decency and was offence to female subordinate's modesty and 

undoubtedly amounted to sexual harassment and hence the punishment of 

dismissal from service imposed on him was commensurate with the gravity of his 

objectionable behaviour and valid. 

that: 

Regarding the nature of approach that courts should take the court said 

"While dealing with the cases of-sexual harassment at the workplace or attempt to 

sexually molest the, Courts are required to examine broader probabilities of the 

case and not swayed by insignificant discrepancies or narrow technicalities or 

r:fictionary meaning of the expression "molestation" or "physical assault". They 

must examine the entire material to determine the graveness of the complaint. 

TfJe statement of the victim must be appreciated in the background of the entire 

case. wnere the evidence of the victim inspires confidence, as is the position in the 

instant case, the courts are obliged to rely on it. Sympathy in such cases in favour 

of the delinquent superior officer is wholly misplaced and mercy has · no 

reference. " 131 

In spite of these decisions the position of women in India did not change 

much and they continued to suffer from sexual harassment at the workplace. In 

most of the cases it was found that the Complaint Committees were not properly 

constituted and also being manipulated by the accused who happens to held a 

131 (1999) 1 sec 759. 
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.... .i 

higher rank or had a higher position of authority. Thus in Medha Kotwal and 

Others.v. Union of lndia,132several women's group moved the Supreme Court 

through a writ petition in the year 1999 asserting that Complaints Committees 
./ 

were not being properly instituted, while also seeking expansion of the coverage 

and scope of Vishaka. It took several year for the court to give the judgment. In 

the mean -time the Central Government issued instructions in an office 

memorandum on 12 December· 2002, directing that a Compliant Committee 

presided over by a woman hold the preliminary inquiry, and that its findings be 

binding on ·the Disciplinary Authority when it decides whether to initiate 

disciplinary ·action. On 26 April· 2004 the Supreme Court passed an order in 

relation to Medha Kotwal case133 and clarified that Complaints Committee will be 
~ . - . 

the authority that. will conduct the regular enquiry. The implication of this decision 

is that the victim need .not be exposed to the trauma of going through her case 

//---: with any enquiry or disciplinary authority alo11e that is most often a man . 

b) Incidents of sexual harassment: 
. -

An Indian woman in this country encounters sexually harassment in every 

53 minutes. 134 A crime. of molestation is committed against women in every 15 

minutes. 135 During the· year 2004 a total of 10,001 cases of sexual harassment 

were reported in the country. It comprises 0.9 percent of the total crime 

committed during 2004. 136 A total number of 34,576 molestation cases were 

reported in the country _showing an increase of 4.9 percent rise over the year 

2003. 137Though it can not be denied that under the Indian condition or system 

many crime remains unreported. In view of this it may be assumed that the 

.above rate of sexual harassment is only a tip of the iceberg. While gender 

discriminations regarding service conditions, equal status, payment and wages, 

some benefits are still a continuing reality in our country - can be termed as 

·traditional, a new type of injury to women is emerging in the shape of mental or 

sexual harassment mostly in the corporate sector. 138 Praneesh Murthy13
·
9 episode 

has brou~1ht sexual harassment in the workplace out at the closet. As a result of 

the suit against the highest-paid Infosy's executive which was finally settled out 

of court for $3 million - companies are busy updating their role books. The same 

episode naturally raises a questions as to how rampant is the problem in India as 

--------
132 Medlm Kot.wal Lele & Others.v. U.OJ, Order dated 26 April2004, in W.P.(Crl) No. 173-177/1999. 
133 Ibid. . 
134 Crime Clock, 2004, Crimes in India, National Crime Record Bureau, 2005. 
135 Ibid. 
136 Crimes In Jndia, National Crime Record Bureau, Reporting 2005, Table 5. 
137 Ibid. , 
1311 Supra note 105 at p. 39. 
139 TheTclcgraph, I" July 2003. 
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it involves one of India's most reputed companies? Are we ready and prepared to 
. . . . ' 

defend and protect the other half of the society against the acts affecting not 

exactly the. human body but mind from mental or sexual harassment due to 

sexual advancement and inducement and consequent indignity to the 

womanhood? There are numerous examples where the working women have not 

only been sexually harassed but also defamed. One such incident had happened 

with P.E.,- Usha, a non-tea-ching female employee of Calicut University. She 

charged Prakashan, a male colleague, with making sexually coloured remarks 

about her in their work-place. 140 This happened after she was assaulted sexually 

on a bus by a stranger late in the evening on December 29,1999. Prakashan is 

said .to have propagated a distorted version of the incident, i.e., that it occurred 

' with Usha's consent and- cooperation. Usha registered complaint with the 

Registrar of the university and the Kerala Women's Commission (KWC) seeking 

action specifically under the provisions of the Supreme Court judgment. It bears 

mention that while Prakashan was ·a member of the CPI (M)-Ied·employees union 
' ' 

(EU) and Usha belonged to the much smaller Calicut l,lnivercity Employees Forum 

(CUEF), not. affiliated to any one party. According to Usha this fact has delayed 

and blatantly partisan proceedings of the university on her compla.int. For their 

part Prakashan and EU functionaries maintain that Usha's complaint was 

motivated by union rivalry. KWC held Prakashan guilty of indulging in unfair 

practices against Usha. They recommended to the government and university 

that, .Prakashan should be suspended. Usha should be offered an option of 

transfer. The KWC report and recommendations were forwarc.ted to the social 

welfare department on November 11, 2001.0n January 15, 2001, the department 

of higher education forwarded the KEC recommendations to the university and 

sought information on the action taken. Meanwhile, in December, Prakashan had 

obtained a stay from the High Court on the order to suspend him. This was 

· vacated by a division bench of the High Court on February 2, 2001 with the 

stipulation that Prakashan may be given an opportunity to present his grievances 

before the department of higher education about the procedures adopted by the 

KWC. Meanwhile Usha had made public her intention of going on indefinite strike 

from April 8 before the university administrative office. Subsequently, Usha called 

off her fast on the ninth day after mediation by Justice Krishan Iyar and on the 

assurance that the minister of education had told the press that he had signed 

the. government order. The University has since suspended Prakshan in June 

2001. Moving to the another cases, Nalini. Netto filed a complaint with the 

--- -----------
140 Dr. D. SinglL "Human Rights Women & Law," 151 Edition,(Allahabad Law Agency, Faridabad, 
2005) a\ 167. 
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government on February 9, 2000 alleging that on December 21,1999 

Neelaohitadasan Nadar,_ minister for forests, had assaulted her sexually, in his 

· legislative chamber. She also registered a first information report. At the time of 

making the complaint she was transport secretary but was forest secretary when 

she was assaulted. The minister was forced to quit and an inquiry by the crime 
: ' 

branch charged him under Section 173 of the Criminal Procedure Code. In a 

questionable move, considering the ongoing police inquiry and the Supreme Court 

judgment, the government appointed the Justice Sasidharan Commission to look 

into Nalini's complaint. The commission's attitude towards Nalini was hostile right 

from the l)eginning. It refused her request for in camera proceedings, arguing 

that if Monica Lewinsky could stand public trial; why not Na!ini; who refused to 

answer Its summons, making it seek like she was fleeing from justice. Nalini, like 

Usha .felt forced to resort to long leave and sought the intervention to Kerala 

Women's Commission and the High Court. The former recommended that the 

commission be scrapped as the policy inquiry was complete and the High Court 

recently issued a stay order against it. Also in response to a petition filed by 

Kerrala Stree Vedi, challenging the appointment of a one man judicial commission 

the High Court directed the state government to produce before it the affidavit 

filed by it before the Supreme Court that it would take effective steps to deal with 

sexual harassment of women in government and private institutions in the State. 

Subsequently, the recently formed government refused to extend the term of the 

judicial c6mrnission. 141 These incidents really reveal the nature of the problem 

involve<\ in sexual harassment and also the extent to which the male dominance 

can go to protect the harasser. 

In the year 2004 A woman employee of NALCO, who accused its 

chairperson and managing director of molestation, was put through a harrowing 

investigation at the hands of the Complaint Committee.142 Here the Complaint 

Committee insisted on a 'physical demonstration' of the molestation and asked 

her prejudicial questions such as whether she had consumed liquor on the night 

of the incident.~43 The High Court finally threw out the finding of the Committee 

saying that they were' vulgar, totally biased and intended to proving the 

petitioner a liar.'144 At Lala Lajpat Rai College, Mumbai, a teacher suffered 

something like a public shaming when she complained to the women's cell of 

--- ----··------------
141 Economic and Political Weekly, August 2001, at 3170. 
142 "High court Stays I 'ulgal X-!LCO Pro!Je into Sexual Harassment," The Indian Ex-press. April 23. 
2004. . 
143 Supra note 121 at p.-1492. 
14

"
1 "High Cqurt Slams Probe into NALCO Molestation Case," The Times of India. April23. 20<J.l. 

301 



Mumbai University that the principal was sexually harassing her. 145 The non

teaching staff and student's council were up in arms against her and they 

declared an indefinite strike in support of the principal, even when no enquiry into 

the allegation had been made. The group raised slogan against the complainant 

during the strike and put up posters saying that she had shamed the college and 

that they backed the principal. The management did nothing to allow the willing 

students and teachers access to classrooms and it became evident that they 

tacitly supported the activities.146 

In this Case the Mumbai High Court had to intervene and ask the college 

to reconstitute the Complainant Committee that had been formed earlier, as it 

was heavily biased against the complainant and she had refused to appear before 

it. Not only this, an employee of Sahara Monoranjan herself became the target of 

a 'Fact Finding Mission' when she lodged a complaint with the police about a 

colleague's misdemeanour. This incident came at the back of repeated 

harassment by top management,· which had offered 'quid pro quo' benefits for 

favours of a sexual nature, and then threatened her with consequences when she 

did not comply_ This team found her guilty of misconduct and of making baseless 

allegation against the company. 147 In this case she was transferred to Lucknow 

and, when she went to the press with the story, her services were terminated. In 

spite of the intervention of the Maharashtra State Commission for Women, the 

Complaints Committee that was subsequently formed blatantly flouted the 

Vishaka Guidelines and was not acceptable to the complainant. Not only this, the 

government departments like police department which is expected . to be free 

from such incident came under a scanner.148 Delhi Police have been hauled up for 

being biased while treating- a sexual harassment case which rocked the 

department seven years ago. The Delhi High Court has held that the department 

did not apply its mind while reposting the accused, the then director of the finger

print bureau, back to the department. The offiCial concerned, who is of an ACP 

rank, was posted out of the. department and later suspended almost five years 

after the alleged incident. Although the officer was treated partially, the assistant 

sub-inspector who was complainant in the case was irnmediately transferred out 

of thE:! finger-print bureau. This action was in violation of the Supreme Court 

145 Supra note 121 at p. 4492. 
146 Gokhalc, Sandhya, Mccna Gopal and Chayanika(2004): Visit to Lala Lajpat Rai College of 
commerce following media reports of an alleged call for strike by non-teaching staff and students: A 
Report, unpublished report, Forum Against Oppression of Women and India Centre for Human Rights 
and law, Mumbai, September 2004_ · 
147 'Women Alleges Abuse at Work, Gets the Sack,' The Telegraph, April 29, 2004_ 
1
'
18 Legal News and Views, January 2006, at p-12. 
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guidelines which had been laid down in. the Vishaka'149s case. Coming to the aid 

of the complainant, the High Court has ordered Delhi Police to reconsider her 
( 

request for transferring her back to the finger-print bureau. Justice Ravindra Bhat 

Said: "In the light of the discussion and conclusion, a direction is issued to the 

department not to post the ACP to the finger-print bureau until the conclusion of 

the departmental proceedings ..... It is also under an obligation to give an option to 

the petitioner( Complainant) back to the finger-print bureau."150 All these prove 

that after vishaka151 nothing has cnan.ged. Women's in India are and will be 

raising complaints of sexual harassment in an extremely hostile environment with 

the risk ·of backlash, humiliation, injury whether mental or physical and a 

complete loss of confidentiality. 152 The post Vishaka development reflects the 

scenario of the reaction of most institutions; trying to bury the matter, vilify and 

target the women or hurriedly convene· a committee to conduct a token slipshod 

or completely adverse investigation. It also reveals that plight of the complainant 

of sexual harassment specially when the accused is the owner or part of 

management, or occupies a position of authority which curtails the possibilities of 

an impartial inquiry. 

c) Efforts of the Women's Group 

In an attempt to translate the Vishaka Guidelines of the Supreme Court 

into an Act, the National Commission for Women has drafted a Bill entitled Sexual 

Harassment of Women at their Workplace (Prevention Bill) 2003.The aforesaid 

Draft Bill, one must admit is more comprehensive than Vishaka. However the Bill 

contains ambiguities and omissions that need to be addressed to ensure that the 

system works for a variety of women workers, and that women's rights are .~ 

protected at all times. This is specially so in terms of the lack of specificity of 

procedures of complaint for different workers and the neglect of the process of 

enquiry. 153 The Bill has been criticized by many on various grounds. Vishaka 

Guidelines had left informal workers, who make the bulk of work force, outside its 

purview. The present Bill has included a variety of formal and informal workplaces 

within its scope, but it is much more difficult to institute rules in occupations 

where there is no clearly identifiable employer, even workplace at times, and 

where the nature of work itself might be seasonal. 154 The Draft Bi!! incorporated a 

two tiered grievance mechanism for sexual harassment i.e, an internal complaints 

committee (ICC) akin to CCs; and another district level body called the local 

149 (1997) 6 sec 241. 
150 Supra note l-l8 at p-13. 
151 (1997) 6 sec 241. 
152 Supra note at p. 4493. 
153 Ibid. 
154 Ibid. 
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complaints committee (LCC). 155 It is difficult to understand how the Complaints 

Committees will be constituted and how their working can be free from 

interference or manipulation as they are to be constituted by the owners. Various 

women's groups have suggested that standing committees, which do preventive 

and awa-reness raising work, can be formed at the workplace and that complaints 

committees of fixed tenure can be constituted from them. The important_point is 

that the committee should already be formed when a woman makes a complaint, 

rather than commencing the whole process at the point of filing complaint, and 

thus risking bias or delay. There must be an option of appeal, if the complainant 

feels that a particular member might be biased against her. The Bill made the 

way for inclusion of three representative members from NGO's, which is a good 

side of the Bill as these members will have a crucial role by reason of being 

external member. Thy can function independently. But the Bill simply mentions 

"three non-government organization or bodies familiar with the issue of sexual 

harassment,"156 and fails to ensure that the said organization does not have some 

association or connection with the employer. The Bill does not give the 

complainant to bypass the ICC if she feels it to be ineffective or biased, and go 

directly to the LCC. This option is not available to the woman complainant in the 

present Draft Bill. According to the proposed mechanism, in the Bill, informal 

sector workers can go directly to the District level LCC, which will be chosen from 

a group of experts. The group of experts itself will be constituted by a special 

district officer, not less than the rank of assistant labour commissioner, who will 

a!so receive complaints. 157 An LCC committee at the district level might still be 

too remote, inaccessible and intimidating for a variety of rural and informal 

workers. As such the Bill could have considered for an arrangement at the block 

level. The Bill also fails to cover informal workers comprehensively. It also fails to 

separately define different grievance mechanisms and related procedures for each 

workplace. Various women group have mooted the idea of designating an 

ombudsperson for sexual harassment in custodial situations, such as in police 

stations, court premises, remand homes etc, as the nature of crimes there tend 

to be very serious and need to be dealt with separately. The present Bill 

overlooks this aspect. It also fails to spell out the right of a woman during the 

inquiry, as also the defendant. The bill provides for separate proceedings for the 

accused and complainant, and allows the complainant to be accompanied by one 

representative. But it is not clear if that representative will be one of the 

-----·-----··------· 
155 Section I I, I 2, I 3, I 5. I(, of ihe NCW Drdft Bill 2003, on Sexual Harassment. 
156 Section 13 clause (i) of the Draft Bill. 
157 Section Hi of the Draft Bill. 
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complainant's own choice, or whether it can be an external party or even a 

'lawyer. The Bill does not say anything regarding burden of proof once it is shown . 

that the alleged act took place. In other words the post Vishaka period has 

witnessed the steady rise of_ the incident of sexual har:assment of women and 

non-compliance/ impl~mentation ~f the Guidelines has emerged as a most 

significant problem which need to be addressed adequately. However the N.C.W's 

Draft Bill 2003 did not have the adequate _provision in this regard. The bill should 

have provided for the liability on the part of the employer/ head of a workplace in 

'case of his failure to comply with its provision. The bill has missed provision on 

awareness as well as preventive measures. 158 Discretion with regard to transfer, 

posting and promotion, leave, etc. often becomes a reason for what is known as 
. . . 

quid pro quo sexual harassment. Therefore, the Bill should have provision making 

it mandatory for evei-y workplace to have clear and uniform rules, policies or 

criteria in this regard for all its workers. 159 

All the aforesaid c~iticism -has compelled the National Commission for 

Women to come up with a fresh Draft Bill entitled 'The title of the Bill is 'The 

Sexual Harassment of Women at Work Place (Prevention, Prohibition and 

Redressal) Bill, 2006. The Bill is yet to be passed by the- parliament. Under the Bill 

an aggrieved "Aggrieved Woman /Women" means any female person/persons, 

whether major or minor, who alleges that she/they have been subjected to sexual 

harassment. 160 The Bill also ·brought within its ambit contractual services which 

"Contractual Services" would mean any contract for service whereby one part 

undertakes to render services to or for another in the performance of which 

he/she Is not subject to detailed direction and control but exercises professional 

or technica-l skill and uses his/her own knowledge and discretion.161 The Bill has 

also widened the ambit of the term worker /employees which would mean a 

person employed for any work directly, or by or through any agency (including a 

contractor), with or without the knowledge of the principal employer, whether for 

remuneration or not, or working on a voluntary basis or otherwise , whether the 

terms of employment are express or implied, and any person employed as a 

temporary, casual, badli, piece-rated or contract worker, probationer, trainee, 

apprentice or by any other name called; and includes a domestic servant 

employed in a house or dwelling place. 162 The Bill has also widened the range of 

158 Ajay Pandey," Prevention of Sexual Harassment of Women at Their Place of Work." Legal News 
and Views, (June 2003 ), at p. 25. · 
1
'
59 Ibid. 

160 Section 2(a) of The Sexual Harassment of Women at Work Place (prevention. prohibition and 
Rcdrcssal) Bill, 2Q06, prepared by the NCW. 
161 Section 2 (c) of the NCW DmfrBill, 2006. 
162 Section 2(f) of the NCW Draft Bill, 2006. 
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meaning of the term employer which would mean (i). In relation to an 

undertaking or department which is carried on by or under the authority of the 

Central Government, or a State Government, the authority prescribed in· this 

behalf, or;_ where no authority is prescri~ed, the head of the department I 
undertaking;(ii). In relation to an workplace under any local body/authority, the 

authority prescribed in this behalf, or, where no person is s6 .prescribed, the Chief 

Executive Officer;(iii)._ In any wor~place not covered under (i) and (ii) 

hereinabove, the person who, or the authority which, whether called a Manager, 

Managing Director, President, Managing Agent, contractor or by any other name, 

Is responsible for the ultimate supervision and control of the -affairs of the 

workplace, in which the employee is employed, and in respect of a contract 

. employee includes the Principal Employer of th·e workplace in which the employee 

is working, as well as the contractor; (iv)In any other case, the persori who is in 

a position of authority whether supervisory, evaluatory, pecuniary or fiduciary 

including the owner or trustee of ~n educational instituth;m' or any professional 

b~dy, society, trust, etc providing any services. 163 The present Bill also clarified 

the term services which would mean servic;:e of any description irrespective of 

whether it is provided for any consideration or not which is made available to 

·potential users and includes the provision of fadlities ih connection with banking, . 

financing, insurance, transport, processing, supply of electrical and other energy, 

boarding, housing or lodging, entertainment,-sporting activities, amusement, the 

purveying of news of other information· or the rendering of any service by a 

professional /professional body-or under a contract of personal service. 164 

Tile most unique feature· in the_ .Bill is that it has brought within its 

umbrella the unorganized sector which means that all private unincorporated 

enterprises Including own account enterpri~s enga·ged in any agriculture, 

industry, trade and/or business and includes sectors c;ts mentioned in schedule II 

. of the Bill165 are covered by the Bill. The Bill has given a wide coverage for the 

uporga11ized se~or worker which would Imply a person· who works for wages or 

income; directly or through any agency or contractor; or who works on his own or 

her own account or is self employed; in any place of work including his or her 

home, field or any public place.166 On the same line it has widened the scope of 

·the term work place which would. mean (i)_any -department 1 organization,_ 

establishment or undertaking wholly or substantially controlled by the Central 

163 Section 2 (g) of the NCW Draft Bill, 2006. 
164 Section 2 (n) of the NCW Draft Bill, 2006. 
165 Section 2 (o) of the NCW Dmft Bill, 2006. 
166 Section 2 (p) of the NCW Draft Bill, 2006. 
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I . 

Government or the State Government or local or other authority under the control 

of the central or the state government; (il) any venture, busine~s, organization or 

institution or department carrying on systematic activity by co-operation for the 

production, supply or distribution of goods and/or seiVices irrespective of whether 

it is an "industry" within the meaning of section 2 (j) of the Industri~l Disputes 

. Act, 1947 or whether it is performing any inalienable sovereign fl.,mction and 

irrespective of whether the goods and/or services are provided for any 

remuneration or not and 

(iii) any place where an aggrieved woman or defendant or both is/are employed 

or work/s, or visits in connection with work during the course of or arising out of 

employment, and (iv) Such other statutory and/or professional bodies, 

.· contractual a·nd other services and (v) : Includes but is not limited to the 

illustrations in Schedule !. 167 
-

The Bill prohlbits168 and de~nes sexual harassment in definite language, 

. which would mean such unwel~ome sexually. determined behaviour such as 

physical ':cmtact, advances, sexually coloured remarl<s, showing pornography or 

making sexual demands, whether ver:bal, textual, graphic or electronic or by any 

· 'other actions, which may contain; (i) implied or overt promise of preferential 

treatment in that employee's employment or (ii) an implied or overt threat of 

detrimental treatment in that employee' employment or an implied or overt 

threat about the present or future employment status of that employee and 

includes the creation of a hostile Working environment. (iii) the conduct interferes 

with an employee's work or creates an intimidating, hostile or offensive work 
i 

environment or (iv) such conduct can, be humiliating and may constitute a health 

and safety problem.169 It has also clarified the confusion by. explaining that it is 

the reasonable perception of. the woman that would be relevant in determining 

whether any conduct was sexually coloured- and,- if so1 whether such conduct was 

unwelc<;>me or not and that her objection would disadvantage her in connection 

with her employment, including recruitment or promotion, or when it creates a 

hostile working ~nvironment. 170 

The Bill Imposes a duty upon- every employer or management of the 

workplace to take all necessary ~nd reasonable· steps to ensure that the no 

women employed in the establishment is subjected to sexual harassment.171 The 

167 Section 2 (q) of the NCW Draft Bill, 2006. 
168 Section 4 of the of the NCW Draft Bill, 2006 . 

. 
169 Section 2 (m) of the NCW Draft Bill, 2006. 
170 Explanntion 2 of the NCW Draft Bi112006. 
171 Section 4 or the NCW Dran Bill2006. 
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same shall be the duty of the head of the -professional body or institution in cases 

where an employer-employee relationstlip does not exist. 172 

The Bill proposes for the constitution of two different types of complaint 

committee. The first is the constitution internal complaint committee which shall 

be the duty of the workplace to constitute?73 The second is the constitution of 

local complaint committee which shall be the responsibility of the district officer 

for every district. 174 One must admit that the--Bill is a comprehensive· one as 

compared to that of the earlier one considering the fact that the present Bill 

incorporates every details starting from the constitution of the authorities under 

the bill, constitution and, duties, l 75 jurlscUctions of the authorities and complaint 

committt!es; their powers, duties of the workplace, procedure for lodging176 and 

dealing With complaint177
, etc. 

It is submitted the Bill if translated into law would fill up the void of law 

and remove the. confusion among the working women regarding sexual 

harassment and its redressal. As th.e Bill covers a wider range of worker engaged 

in workplace starting from contractual service to that of unrecognized sector, it 

would bring a huge number of working women within its protective shield. 

B) Sexual Harassment; a Criminal law Perspective 

A glaring example of a total lack of law is· in the area of sexual harassment 

which lias and continues to affect a large number of working women in India. The 

Government has completely neglected to legislate in this area.178 In the Indian 

Penal Code, there is no chapter specifically dealing with cr:imes against women 

and there is no specific reference of se~ual harassment. 179Cases of sexual 

harassrn~mt have thus either beell dealt Wittl· under criminal law under section 

354180 or· under thE! 'eve-teasing' section 509 of the IPC or under the general 

conduct rules relating to 'moral turpitude.'181 In lai Chand v State182 a hospital 

orderly assalJited a nurse within -the premises of the hospital. An offence was 

made out but there was no reference to it having been se>eual harassment. The 

172 Section 5 of the NCW Draft Bill 2006. 
173 Section 8 of the NCW Draft Bill 2006. 
174 See Section II and 12 of the NCW Dtaft Bill2006. 
115 See Chapter IV of the NCW Dmfl Bill 2006. 
176 See ClUlptcr V of the NCW Draft Bill2006. 
177 See Chapter VI of the NCW Draft Bill2006. 
178 Kirti-Singh, '"'Law, Violence and Women in India," A study supported by UNIFEMIUNICEF at-11. 
179 Though lPC does not formally recognize sexual harassment but particular offences defined therein 
cover situations of sexual hamssment.: See section 509, 354, 376, 503,339, 342. However it has a 
reference of sexual offence of rape. 
180 1996 Cr.L.J 2039. . 
181 J. Jaislllmkar.v.'Governmcnt oflndia,(l9%) 6SCC204. 
1 ~2 1996 Cr.L.J 2031J. 
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sexual harassment of women by words, gestures, or stalking only found 

recognition in section 509.ln fact this section is couched in completely irrel~vant 

and out dated language and talks about making gestures and sounds with the 

intention to insult the modestY of a w6man.183 So Jar as this section is concerned 

the only change suggested by the Law Commission of India is related to the 

enhancement of punishment. 184 

a) Outraging the Modesty of Women 

I) A Popular Misconception 

Eve teasing lives in post-colonial India as a cognitive category that refers 

largely to sexual hMassment of women in public spaces, thereby constituting 

women ciS 'eves', temptresses who provoke men into states of sexual titillation. 

This potwlar perception of sexual harassment posits the phenomena as a joke 

where Vl!llrnen are both a te~se and deserve-to~be~teased. Most of the people tend 

to classify verbal harassment as eve teasing and physical harassment or sexually 

explicit behaviour as sexual haras~ment. 185 By treating sexual harassment as eve 
- ' . 

teasing, structurai viol~nce against wdmen is disguised as an individualized act of 

deviancy categorized as natural heterosexist male behaviour towards women who 

provoke men .186 

. . 

While legal definitions refer to crimes that outrage the modesty or insult 

women, In· many Indian states ·the category of eve teasing of women finds 

popular usage. Eve teasing ·(an English phrase) refers to all forms of harassment 

women face in public spaces that are considered trivial, funny and part of 

everyday life, thus acting as normal mechanisms legitimizing harassment by 

positioning the- very pres~nce of women in public spaces as 'provocative'. Eve 

teasing as a cognitive category and culturally sanctioned practice denotes the 
' ~ i 

tensions that inhere In thE! rri~ririer ih which the private and the public as 

genden:!<j domains are constantly redefined. It normalizes and escalates violence 

against woinen in public spaces While simultaneously making invisible forms of 

violence in the domestic arenas .as the distinction, between the two domains is 

183 Supra note 178 at p. 12 . 
. 

184 Law Commission of India, 172'-.J Report for Review ofRape Laws, Maich 25, 2000: . 
185 A study conducted by way of survey, by the students and teachers ofthe University ofDelb(found 
·that most womc.n respondents felt that eve teasing constituted male behaviour that could be ov~rlookcd 
and ignored; it amounted to sexwll ~ssment only when it crossed the threshold of their tolerance. 
Verbal harassment tended to be classified as eve teasing and physical harassment or sexually explicit 
.behaviour as se."-ual harassment. They distinguished the two by the harm caused to them by each - eve 
teasing as largely hannless and sexual harassment as harmful 
186 Pratiksha Baxi, "Sexual Harassment," Breakthrough Building Human Rights Culture:For details 
see, http!/www.sha/505/htm. 
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increasingly challenged. 167 Not only this, at the level of implementation, the 

police's translations in interpreting crimes moves between legal and cultural 

categories, thereby proffering ·an important resource in the analysis of the 

·contestation around sexual harassment. The classification of the IPC crimes, 

·contained in sections 354 and 509, have been classified ~nd documented as 

'crimes against women', in the 'Crimes in India!__·Reports published· by the Crimes . . 

Records Bureau.168 The report classified section 354 as molestation and section 

509 as eve teasing : ( See below Table- 6: 1) 

Table..,. 6:1 

Crhnos In Irut'~ • Pol)titar MisConception of the State 
···-vear _____ IMolestation/ Eve Teasing Sexual Harassment, 

Section 354 IPC Section 509 IPC 

1992 20385 10751 
' 

~993 20985 12009 
-

1994 24117· 10496 

1995 28475 4756 

Molestation then was read against thc;>se- offences that use force or assault 

to outrage the modesty of women. Eve teasing was recognized as a popular form 

of harassment of women in public spaces, but the popular underStanding that it 

falls short of molestation underlay. the distinction between molestation and eve 

teasing. Eve teasing was then classified as those offences that outrage the 
I· 

modesty of women by word, gesture or act, thereby reifying popular and 

normathie distinctions between physical and verbal (or non physical form) of 

harassment. It affirmed the Idea that eve teasing is not assault and causes lesser 

'hurt' than molestation. 189 

Any for-m of sexual violation that does not fall within the narrow ambit of 

the offence of rape falls under Sections 354 arid 509 of the IPC. Even though 

these sections intend to protect women's 'modesty', the IPC nowhere defines 

what constitutes 'modesty'. Since the understanding of 'modesty' is moralistically 

constructed, the section can get subjectively interpreted to apply to only certain 

kind of women (chaste, sexuall'( innocent/passive, etc) who can be said to be the 

sole possessors of 'modesty'. The __ Law Commission of India in its 172nd Report 

187 Ibid. 
IHH Crimct; Inlndi~1 Report~ 1995, :u p.227, National Crime ~rd Bureau. 
189 Supni note 186. 
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recommended for the insertion of a new section in the Indian Penal Code. The 

recommended section namely, section 376E reads: 190 

"376E. Unlawful sex':lal contact -(1) Whoever, with- -sexual intent,, touches, 

directly or indirectly, with a part of the body or with. an object, any part of 

the body of another person, not being the spouse of such person, without 
' ' 

the consent of such oth~r ' person; shall be punished with simple 

lmprisohrnent for a term whicn may eXtf:md to two years or with fine or with 

both."191 

(2) Whoever, with sexual intent, invites, counsels or incites a young person to 

touch, directly or indirectly, with a part of the body _or with an object, the body 

of any person, including the boc;iy of the person who so invites, couns.els or . . 
·-

incites, or touches, with sexu~l intent, directly or indirectly, with a part of the. 

body or with an object any (?Brt of the body of a young person, shall be 

punished with Imprisonment of either description which may extend to three 

years and shall also be liable to fif1e. 

(3) Whoever being in a position of trust or authority towards a young person or 

is a person with whom the young person is in a relationship of dependency, 

touches, _directly or indirectly, with sexual-intent, with a part of the body- or 

with an object, any part of the body of such young person, shall be· punished 

with Imprisonment of either 'description which m~y extend to seven years 

and shi!ll 1:11~~> be llitble to fine. 

Explanation: "Young perscm" In this sub-section and sub-section (2) means a 

person below the age of sixteen years."~92 

The latest Law Commls.sion in its Report also recommended for the 

amendment of section 509, IPC With the following: 

"509. Word, gesture or act intend~d . to insult the modesty of a woman: 

Whoever, intending to insult the modesty of any woman, utters any word, 

makes any sound or gesture, or exhibits any object intending that such 

word or sound shall be heard, or that such gesture or object shall be seen, by 

such woman, or intrudes upon the privacy of such woman, shall be punished with . . 
simple imprisonment for a term which may extend to three years and shall 

also be liable to fine."193 

The above recommendations are yet to receive government attention. The 

present: provisions in the Penal Code work ·on a moralistic premise that 

190 Law Conuhission of India 172'"1 Report on ~ew of Rape Laws, 25th March 2000, D.O. No.6 
(3)(36)/?.000 LC(LS) 
191 Ibid. -- . 
19~ Ibid Hl Pam j.5.1. 
193 Ibid at Para 3.7. 
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understands 'modesty' to be possessed only by certain kinds of women who 

appear t:o be 'modllst', and thus lay down invisible qualifications through which 

women can avail of the guarciiltee In them. For example, a woman's mannerisms, 

walk, make-up, mode of dressing, hour of the day when she is out may be. 

deciding factors when she claims the protection of her 'modesty .'194 

ii) Judic:ial Interpretation of Modesty 

Under our penal code word, gesture or act intended to insult the modesty 

of a woman is a punishable with simple imprisonment for a term which may· 

extend to one year, or with fine, or with both. 195 If a person assaults or uses 

criminal force to woman with intent to outrage her modesty he becomes liable to be 

punished with impri!tohment of either description for a term which may extend to two 

years, or with fine, or with both. 196 The object of these provisions is to protect a 

woman against indecent behaviour of others, which is offensive to morality. In fact 

the otrences created by section 3 54 and 509 of the IPC are as much in the interest of 

the woh1an concerned as in the interest of public morality and decent behaviour. 1
_
97 

Again st~ction 354 has a limitation because to attract the provision it is not enough to 

merely 1 o show that the accw;ed assaulted a woman; it must further be proved that he 

did so either with t)le intent.ion to outrage her modesty or with the knowledge that it 

was likely that he will thereby outrage her modesty. 198 Thus the sole concern of these 

two sections seems to protect the modesty of women by making outraging the 

modesty of woman a crime, but leaving the definition of modesty of woman for 

others_ The Judicial decisions as to the question what constitute modesty have not 

been uniform. 

In State of Punjab.v. Major Singh, 199 the accused caused injury to the 

private part of a female ch.ild giving- vent to his unnatural lust was held guilty 

under section 354 of the IPC. Justice Bachawat while concurring with the majority 

in the case observed that~ 

194 Dcbolina DutUt, " 71te ab ... urdi~J' of /,aws," Infochangc Agenda, Source: http//www.infochangcindin/ 
/ncwslfclltttresfagcnda/theabsurdltyof lawslhtm. 
195 Und1!r section 509 uf the lPC Whocver

1 
intending to insult the modesty of any woman, utters any 

word, lllilkcs any sound or gesture .. or exhibits any object, intending that such word or sound shall be 
heard, of I lUll such gcSII!fC or objcc:t sh~ll be seen, by such woman, or intrudes upon the privacy of such 
woman, shall be punished wilh simple hnprisoim1ent for ,a term which may extend to one year, or with 
fine, or willt both. 
196 Under section 354 of the IPC whoever assaults or uses criminal force to any women, intending to 
out rage or knowing it to be likely llmt he will thereby outrage her modesty,shall be punished with 
imprisonment of either description for a temt which may extend to two years, or with fine, or with 
both. 
197 K.D.Gaur," Criminal Law Cases and Materia~s," 3nl Edition, (Butterworth, 1999) at 482. 
198 Ram Das.v. State of West Bengal AIR 1954 SC 711. · 
199 AIR 1967 SC 63. 
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"Tile essence of a wornar1's 1'1ocJes4' Is her sei. The modesty of an adult female is 

w11t.large on h«'f body. Young or old; ltitel/i(Jent or Imbecile, awake or sleeping, the 

woman possesses thodesty cap~ble of Peing outraged. Whoever uses criminal force 

on her with the intent to outrage her modesty commits an offence punishable 

under section 354; The culpable intention of the ~ccused is the crux of the matter. 

The reaction of the woman is ve[Y relevant, but its absence is not always decisive, 
. I . 

as for example, when the accused with a corrupt mind stealthily touches the flesh 

of a sleeping woman. She may be an idiot, she may be under the spell of 

anaesthesia,· she may be s/eep(ng; she may be unable to appreciate the 

significance of the act, and nevertheless the :offender is punishable under this 

section. Where the victim Is a baby seven_and a half months did, she nevertheless, 

-r~om her very birth possesses the modesty which iS the attribute of her sex. n200 

However, Chief Justice A.K. 5arkar while giving dissenting opinion 

observed that: 

"In order that a reasonable man may think that ~an act was -intended or must· be 

taken to t1ave been known likely, to outrage modesty, he has to consider whether 

t/1~ wonJan concerned had developed a sense of modes~ and also the standard of 

t/1at modesty. To say that' evel}' female of whatever age is possessed of modesty 

capable of being outraged seems to be laying down too rigid a rule which may be 

divorced from reality. There is obviously no universal standard of modesty."201 

In Rllpan Deol ~a~aj.v. K.p.S.Gill/02 the Supreme Court held that. 

slapping a women on her posterior amounted to outraging of her modesty within 

section 35 4 and 509 of the Indian Penal Code. Apart from the offence under · 

Section 354, IPC - an offence under Section 509, IPC has been made out on the 

allegations contained lf1 the FIR as the words used and gestures made by Mr. Gill 

were intended to· insult the mod~sty of Mrs. Bajaj. · 

The facts of the case are as follows; 

"In the evening of July 18, 1988 Mrs. Bajaj accompanied by her husband 

had gone to the residence o(Shri S~L Kapur, a colleague oftheirs, in response to 

an invitation for dinner. Reaching there at or about 9 p.m. they found 20/25 

couples preser1t including Mr. Gill, Who had come without his wife, and some 
' . 

qther senior Government officers (name5 in the FIR). The party had been 

arrang€.~d In the lawn at the bac~ of the house and as per tradition in Indian· 

homes, the ladies were sitting segregated in a large semi-<;:ircle and the 

gentlemen in another large semj-circle with the groups facing each other. Around 

10 p.m. Dr. Chutani and Shri Gill walked across to and sat in the ladies circle. 

Mrs. Bajaj, who was then talking to Mrs BijJani and Mr:s. Bhandari, was requested 

200 Ibid. 
201 Ibid. 
202 AIR l996SC309. 
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by Mr. Gill to come and sit near him as he wanted to talk to her about something. 

Responding to his request when Mrs. Bajaj went to sit in a chair next to him Mr. 

Gill suddenly pulled that chair close to his chair. Feeling a bit surprised, when she 

put that chair at its original place and was about to sit down, Mr. Gill again pulled 

his chair closer. Realising something was wrong she immediately left the, place 

and went back to sit with the lacUe'S. After about 10 minutes Shri Gill came and · 

stood in front of her so close that his legs were abbut 4" from her knees.He then 

by an action with the crook of his finger asked her to "get up immediately" and 

come along with him. When she strongly obJected to his behaviour and asked -him 

to go away from there he repeated his earlier command which shocked the ladies 

present there. Being apprehensive and frightened she tried to leave the place but 

could not as he had blocked her way. Finding no oth_er alternative when she drew 

her th~11· ba(:k and turned backward, he slapped her on the posterior in the full 
,· . . 

presenco of the ladies and guest.s."203 

The moot point as to whether the above allegations constituted any or ali 

of the Qffences for which tile case ~s registered, the court first turned to 

Sections 354 and 509 IPC, both of which relate to modesty of woman and 

observed that: 

"Since the word "modesty" has not been defined in the Indian Penal Code we may 

profitably look into its dictionary meaning. According to Shorter Oxford English. 

Dictionary (Tillrd Edition) modesty Is the quality of being modest and In relation to 

woman means "womanty propnety or bf!hc,vioqr; scrupulous chastity of thought, 

speech and conduct". The wotd lrmodest" in relation to woman is defined in the 

above dictionary as "decorous in manner and conduct; not forward or tewd; shame 
,' 

fast", Websters Third New International Dictionary of the English language defines 

modesty as "freedom from coarseness, indelicacy or indecency; a regard for 

propriety in dress, speech_ or conduct•. In the OXford-English Dictionary (1933 Ed) 

the meaning of the word 'modesty' Is given as -"womanly propriety of behaviour; 

t•crupulous cltastlty of thou~ht speech and conduct (in man or woman); reserve or 

sense of sh.'ime proceediilg 'from instinctive a version to impure or coarse 

!>uggtfst/ons". 204 

The col!'rt also referred tire tase of State of Punjab v. Major Singh/05 

where It had held that, wheh any act done to or in the presence of woman is 
,, 

clearly suggestive of sex according to the common notions of mankind that must 

fall within the mischief of Section 354, IPC. Needless to say, the 'common notions 

of mankind' referred to by the learned Judge-have to be gauged by contemporary 

-----------·---
203 Ibid, at p.31 3 . 

. 2041bid. 
205 AIR 1967 SC 63. 
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societal standards.2°6 The Court laid down the test. for ascertaining whether 

modesty has been out rage~ qr ()Qt !n the following words: 

"The ultimate test for ascert:fllnlng whether modesty has been outraged Is, Is the 

ai:tlon of tile o(fender su.;:h as tQt,J/d b~ perceivect one Which Is capable of shocking 

the sense of decency of a wom~n. When ~e abo-ve test is applied in the present 

.c~se, keeping In view th¢ .total fad situation, It cannot· but be held that the alleged · 

act of Mr. Gillin slapping (wfrS. Bajaj on her posterior amounted to 'outraging ofher 

modesty' for it was not onlY an affront to the normal sense of feminine decency 

but also an. affront to the dignity of the lady "sexual overtones" or not, 

notw;thstanding. "207 

Again in Raju Pand'-'t .. ng ~~h~le.v. State of Maharastra,2°8 the apex 

court had the occasion to define modesty in the following words: 

"Modesty is defined as the quality of being modest; and in relation to a woman, 

'womanly propriety' behaviour; scrupulous chastity of thought, speech and 

conduct.' It is the reserve or sense of shame proceeding from instinctivf7 aversion 

. to -Impure or coarse suggestlon.s.''209 

In this case the Court again reaSserted the fact that, what constitutes an 

out rage to female modesty Is nowhere defined. the essence of women's modesty 

is her s~x. The culpable iri~~ntlqj'l of .th~ accus~d is the crux of the matter. The 

reaction Cll' t:ha wornan Is very tel~v(lnt, bUt Its absence Is not always decisive. 

Modesty I~ an attrlpute assqcl~te(j with female human being as a class. It is a 

virtue whkh attaches to a fernale· owing to her sex. 210 

iii) Bajaj arid the Devi~ Qf Sl~ght harm 

. In this case Mrs. Bajaj before seeking relief from the Supreme Court had 

registered a FIR and a complaint to the eourt of the Chief Judicial Magistrate. But' 

on an appeal the High Court quashed the complaint and FIR. One of the 

arguments which found favour with the High Court was that, in view of section 95 

of the Indian Penal Code, the harm caused did not entitle Mrs. Bajaj to 

complain.Z11 Section 95 reads as: 

"Nothing is an offence by reason that it causes, or that it is intended to cause, or that it Is 
known to be likely to cause, any harm; if that harm-Is so~slight-that no person of ordinary 

sense aild temp~r would complaint Qf such- hann~. 212 

'the Supreme Court hQw~ver, reversed the judgment of the High Court and 
. . . 

referrecl Veu~a M~n~zes'v- Y"s~t K.h"t1213 wtlete it has observed that: 

206 Ibid,~~~ 67. 
207 AIR l996SC309 
208 (2004) 4 sec 371: See also AIR 2004 sc 1677. 
209.Ibid, at Para 13. 
210

· Ibid at Para. 12. . 
211 As if it was a Slight harin and not the outraging the modesty. 
212 SectJon 95 of the Indian Per.al Code, 1860. - · 
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"!he object of framing the s,!~On was to exclude from the operation of the Indian 

Punal O>~e tt)ose cases wt'!ich from the Imperfection of language may fall within 

the letter of the law but are not within its spirit and are considered, and for the 

most part dealt with by the Courts, as innocent. In other words, the section is 

intended to prevent pe~litation of negligible wrongs or of offences of trivial 

character. In interpreting the e~ression 'harm' appearing in the section this Court . 
I . . 

said that it is wide enough to include physical injury as also injurious mental 

reaction.''214 

As regards the applicability of the Section in a given case, this Court observed as 

follows: 

"Whether an act which amounts to an offence are. trivial would undoubtedly 

depend upon t-he nature of the Injury, the position of the parties, the knowledge or 

intention with which the offending act Is done, ot(ler related circumstances. There 

can tJe no absolute stan~rd or degree of harm which may_be-regarded as so slight 

that a person of ordinary sense and temper would ni;Jt complain of the harm. It 

r:ilnnot be judged solelY by the measure of physical or other injury the act 

Ci1LI!iC!Ii, u215 

Viewed in the light of the above principles the Court came to the opinion 

that section 95 IPC has n.o manner of application to the allegations made in the 

FIR and observed that: 

"On perusal of the FIR we have found that Mr. Gill, the top most official of the 

State Police, Indecently behaved With Mrs. Bajaj, a Senior lady l.A.S. Officer, in the 

presetrce of a gentry and In spite of her raising objections continued with his_ such 

behaviour. If we are to hold, on the face of such allegations that, the ignominy and 

trauma to which she was subjected to were so slight that Mrs. Baja}, as a person of 

ordinary sense and temper, would not complain about the same, sagaCity will be 

the first casualty."216 

b) Other Provisions of IPC which may be used in the case of 

Se~u~~ hat&$sment adi$ih$1: WOtnf!n 

It has peen seen th~t ~exu~l h~rassment may take place in a variety of 

settings .. ln Vlshaha217 the Supreme Court In Its Guideline 4 made It clear that 

where tne conduct amounts to a specific offence under the Indian Penal Code or 

under any other law~ the emi)IQyer shall· initiate appropriate-action in ao.ordanc.e 

with law by making a complaint with the appropriate authority.218 The definition 

213 AIR 1966 SC 1773. 
214 Ibid, at 1775 . 

. ~IS Ibid. 
216 AIR 1996 SC 309, at p. 315. 
217 (1997) 6 SCC241. 
218 AIR 1997 SC 3011, at p. 3017. 
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· of sexual harassment given by the court is an indusive one. It does not preclude. 

the possibility of other serious manifestations of sexual harassment being covered· 

under offences that are already d~fined in the Penal Code.219 Apart from section I . . . 
354 and 509 the act or conduct of a harasser may amount to an offence in other 

provision which may be applied in case of sexual harassment are, section 107-

109220, 120 A& 1208221
, section 3b6222, sectibn 319-331223

, section 339~348224 , 
section 415-417225, section 499-50CZZ6

, Section· 503227
, section 507228

, section 

508229 , section 511230 , and section 292-294231 of the Iridian Penal Code and the 

harasser may be held liable. To invoke the operation · of the aforesaid penal 

provision, the sole ·requirement is ·that the ~ct · complained of,e.g. sexual 

harassn1ent rnust have all t~1e lngn:!dients of the commission or omission of the of 

the parqcular <;>ffen,:e. 

C) Obscenity 

a) The Meaning of 'Obscenity' . 

The word obscenity is derived from the Latin word 'obscene or obseaneus', 

owes Its oriQin in the t6th century, which meant ill-omenned or abominable.232Any 

behaviour that shocks and offends people because it involves nudity, sex, 

violence, bodily function, etc. In an unpleasant or indecent way is known as 

obscenity.233 Hence, the behaviour of the harasser in the context of sexual 

harassment, may amounts to obscenity which punishable under the Penal Code. 

Obscenity has several connotations. Obscenity and~its-parent adjective obscene 

take their derivation from the Greek terms ob skene, which literally means 

"offstq~;~e". Thi~ is because violent or.sexual acts in Greek theatre were committed 
' • i -

off stage .. It then descer1ds into th~ Latin word obscenus, meaning "foul, 

repulsl\fe, datesta~1le", (possibly derived from ob caen,uni), literally "from filth" .234 

219 Supra note 30 at p. 145. · 
220 Deals with the offence of abatement. 
221 Deals with the offence of cri~ conspiracy. 
222 Deals with the offence of abatement of suicide. 

· 
223 Deals with the offence relating to hurt and grie~ous hurt. 
224 Deals with the offence relating to wrongful restrain and wrongful confinement. 
225 Deals with the offence or chcaliiig. . 
226 Deals with the offence relating lo defamation. 
227 Deals with the offence of criminal UUinUdation. . 
228 Ofifence of criminai intimidation by anonymous communication. 
229 Act caused by inducing the person to believe that he will be rendered the object of divine 
displeasure. 
230 Attempt to commit offence. 
231 Deals with the offence relating to obscenity. 
232 Oxford Dictionary, Tenth Edition,2000~at982. 
233 Accrodiug to' Collins Cobuild Englfsh Language DictioDaiy. 
234 The Amerk"aal Heril~ge Dictiorulty oftlie English Language, 4th Ed, 2004. 
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The term Is most often used in a legal context to describe expressions (words, 

images, actions) that offend the prevalent sexual morality of the time.235 

Despite its long formal and informal use with a sexual connotation, the 

word still retains the meanings of "inspiring disgust" and-even "inauspicious; ill

omened", as in such uses as "o~scene profits", "the obscenity of war", and the 

like. It can simply be used to me'an profanity, or it can mean anything that is 

taboo, Indecent, abt\Orrent, or c1isg\u~ting. The definition of obscenity differs from 

culture to culhjre, hetween cotnmunlties within a single culture, and also between 

lndividiJals Wl~hln those cotnmurlltles. Many_cultures have produced laws to define 

what is considered to be obscepe, and censorship is often used to try to suppress 

or control materials that are -obscene under these definitions, usually including, 

but not limited to pornographic material. Because the concept of obscenity is 

often ill-defined, it can be used as a political tool to try to restrict freedom of 

expression. Thus, the definition ~f obscenity can be a civil liberties issue.236 

b )Obscenity Law In UK 8t VSA. 
Until the mid-nineteenth century and the Victorian era in Great Britain and 

the United States, sexually explicit material was not subject to statutory 

prohibition. Obscene publication in the United Kingdom is governed by the 

Obscene Publication Act, 1959 which has been supplemented and amended to 

respectively by the Obscene Publlecttions Act, 1964 and ~he- Criminal Law Act, 

1977 .237
_ Under English ,law an article Is taken a~ a whole, which has a tendency to 

depraVt! C~nc:t corrupt persons Who- are likely to read, see or hear it has to be 

regarQE!d as obscene. While a b~o~ has to ·be judged as a whole, a magazine can 

be con5;ideted on Item to Item i;,asis as -the publisher has a wide choice as to what 

to include and what not. There are two defences available t,mder English Jaw. 

Firstly it is permissi~le for the accLised to show that he had not examined the 

article in question and thus had no reason to suspect that it was obscene. 238 

Secondly the accused may take the defence that publications are for public good, 

that is,_ in the interest of science, literature, art, learning or other objects of 

general concern.23~he other defence available to the accused the federal 

Comstock Law of 1873 criminalized the transmission and receipt of Hobsame," 

"lewd/' or "lascivious" publications through the U.S. mail. U.S. courts looked to 

235 Wi~ipcdin Obsceility: Sec also Legl\l Encyclopadea- Thompson Gale: 'For details see, 
http://www.auswcrs.com/topic/obscenity. · · 
236 Legal Encyclopedia, infonnation about obscenity, West's Encyclopedia of American Law,l998. 
237 Note tlml in the UK. obscen~ petfontl;mces like the sex shows are no longer considered common 
law libel. -
238 This dcf'CJll::e· '<.:an be taken by the acclisett uhder section 2 (5) of the Obscene Publications Act, 1959. 
239 11lis iiefcnce is available undt:r section 4 (l) of Obscene Publication Act, 1959. 
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the English case of Regina v. Hicklin/40 for a legal definition of obscenity. The 

Hicklin test was "whether the tendency of the matter charged as obscenity is to 

deprave and corrupt those whose minds are open to such immoral influences, and 
. . 

into wtws~ hands a publlcat:IQh of tills sort maY fall." 

This test per~ltted jl.jdg~$ tp ll)ok at objectionable words or passages 

without regard for the work as a whole and without respect to any artistic, 

literary, or scientific value the Work might have. In 1930 Massachusetts courts 

declared both Th~o<;Jore br~i~er's novel An American Tragedy and D. H. 

Lawrence's novel Lady Chatterly's Lover_obscene. An important break from Hicklin 

came in a lawsuit over the U.S. publication of James Joyce's novel Ulysses in 

United States v. One Book taUe~ 'UIYSJ!5'241
• Both at the trial and appellate 

levels, the federal courts held that the book was not obscene. The courts rejected 

the Hicklin test and suggested a standard based on the effe9: on the average 

reader of the dominant theme of the work as a whole. 

In 1957 the U.S. Supreme.Court retired the Hicklin test in Roth v. United 

States/42 Justice William J. Brennan, Jr., stated that obscenity is "utterty without 

redeeming social Importance" and therefore was not protected by the First 

Amendment. He ahnounced, as a new test, "whether to the average person, 

applyiiifJ cohtemporary community standards, the dominant theme of the 

·materia! taken as ~ whole ~PP~~Is to ~ prurient [lewd or lustful] interest." The 

new tes;t was applicable to ev~ry level of government in the United States. 

· The Roth test prov~d difficult to use because every term in it eluded a 

conclusive definition. The Supreme Court justices could not fully agree what 

constituted "prurient interest" or what "redeeming social importance" meant. 
' Justice Potter Stewart expressed this difficulty at defining obscenity in Jacobellis 

v. Ohlo/43 when he remarked, •it know it when I see it" The Supreme Court 

added requirements to the -definition Of obscenity in a 1966 case involving the 

bawdy English novel Fanny Hill. In Memoir v. Massachusetts, 244 383 U.S. 413, 

86 S. Ct. 975, 16 L. Ed. 2d 1, the Court conduded that to establish obscenity, the 

material must,. aside from appealing to the prurient interest, be "utterty without 

redeeming social value," and "patently. offensive because it affronts contemporary 

comm1~hity standards relating' to the description of sexual matters." The 

requirement that the matetiCII be "Utterly" without value made prosecution 

.difficult. t)efehdal1ts presente~ $Xpert withesses, such as well-known authors, 

-----·---
240 3.L.R-Q.8.360( 1868} . 

. 
241 72 F 2d:705( 2"d Cir. 1934). 
242 345 U.S. 476 (1957), 
243 378 U.S 184, 'S 84 S.Ct.l676, 12 Ed. 2d 793(1964) 
244 383. U.S.413, 86 S. Ct975, 16l.Ed.2d.l.(l966). 
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critics, l)r sd1olars, who attested to the literary and artistic value of sexually 

charged bool<s and films. 

The Supreme Court: did make- conclusive rulings on two other areas of 

obscenity in the 1960s. In Ginzburg v. United States/45 the Court held that 

"pandering" of material by mailed advertisements, designed to appeal to a 

prurient interest, could be prosecuted under the federal obscenity statute. Even if 

the material in publisher Ralph Gin~burg's Eros magazine was not obscene, the 

Court was willing to allow the government to punish Ginzburg for appealing to his 

prospective subscribers' prurient Interest. In S~nley v. Georgia/46 the Court 

held that the First and Fourteenth Amendments prohibited making the private 

possession of obscene material a crime. 

The failure of the Warren Court to achieve consensus over the Roth test 

kept the definition of obscenity in limbo. Then in 1973, aided by conservative 

justices Lewis F. Powell, Jr., and William H. Rehnquist, Chief Justice Warren Earl 

Burger restated the constituti.onal definition of obscenity in Miller v •. 

Californla.H7 Buroer expllc:itly rejected the "utterly without redeeming social 

value" standard: 

"The basic guidelines For the test of fact must be (a) whether the "average person, 

applying contemporary community standards" would find that the work, taken as a 

whole, appeals to the prurient interest ... , (b) whether the work depicts or 

describes, in a patently offensive way, sexual conduct specifically defined by the 

applicable state law, and (c) whether the work, taken as a whole,. lacks serious 

literary, artistic, political. or scientific value. "248 

Burger noted that the new test was intended to address " 'hard core' 

sexual conduct," which included "patently offensive representations · or 

descriptions of ultimate sexual acts, normal or perverted, actual or simulated 

masturbation, excretory functions, and lewd exhibitions of genitals." 

In 1987 ·the Supreme Court modified· the "contemporary community 

standards" criteria. In Pope v. Illinois/49 the Court stated that the "proper 

inquiry is not whether an ordinary member of any given community would find 

serious literary, artistic, political, and scientific value in allegedly obscene 

materli!ll, but whether a masona.ble person would find such value in the material, 

taken as a wholE!." It Is unclear whether the "reasonable person" standard 

represents a liberalization of the obscenity test. 

245 383. U.S.463, 86 S. Ct942, 16l.Ed.2d.31.(1966). 
246 394 U.S. 557, 89 S. Ct. 1243, 22 L. Ed. 2d 542 (1969). 
247 413 U.S. 15,93 S. Ct. 2607, 371 •. Ed 2d419. 
248 Ibid. ' 
249 481 U.S. 497, 107 S. Ct. 1918,95 L. Ed. 2d439. 
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I 1i 19B9 the Supreme Court unanimously held that the First Amendment's 

guarant~~e of free speech protected indecent, sexually explicit telephone 

messages in Sable Communications of California, Inc. v. Federal 

Communications Commission.?50 The Court ruled that a federal law that 

attempted to ban "Dial-a-Porn" commerCial phone services over interstate 

telephone lines {Pub. L. No. ·100:..297,· 102. Stat. 424) to shield minors from 

obscenity was unconstitutional because it applied to indecent as well as obscene 

speech. The Court Indicated, however, that obscene calls could be prohibited. 

In 1996 President Bill Clinton signed into law the TelecommunicationsAct 

of i996. Title V of the act includes provisions of the Communications Decency Act 

of 1996 {CDA), codified at 47 U.S.C.A. § 223(b), as amended, 47 U.S.C.A. § 

223(b). The CDA was designed to outlaw obsc;ene and indecent sexual material in 

cyberspace, including the Internet. Section 223 makes it a federal crime to use 

telecommunications· to transmit "any comme11t, request, suggestion, proposal, 

image, or other communication ~hich is obscene or indecent, knowing that the 

recipient of tht~ communication is under 18 years of age, regardless of whether 

the maker of such communication placed the call or initiated the communication~" 

The American Civil Liberties Union (ACLU) and twenty other plaintiffs 

immediately filed a· lawsuit challenging the constitutionality of the CDA's 

provisions, especially that part of the CDA that deals with indecent materiaL The 

ACLU did not contest the prohibition on obscene material. In American Civil 

Liberties Union v. Reno/51 the Supreme Court help that the CDA was 

unconstitutional because It violated the First Amendment.252 

c) Our Obscenity law and the Approach of the Judiciary 

Some of the laws that work as a tool in the hands of the state to regulate 

sexuality in the name of preserving 'morals' and protecting 'decent' people from 

'sexual contamination' can be found in section 292-294 of the Indian Penal Code 

deal with the offences relating to obscenity, can be used to prevent sexual 

harassment of women. Under the present law a book, pamphlet, paper, writing, 

drawinu, palnti.lig, representation, figure or any other object, shall be deemed to 

be obscene if It is lascivious or appeals to the prurient interest or if its effect, or 

(where it comprises two Ol" more distinct items) the effect of any one of its items, 

is if taken as a whole, such as to t~rid to deprave and corrupt persons who are 

250 492 U.S. 115, 109 S. Ct. 2829, 106 L. Ed 2d 93. 
251 929 F. Supp. 824 (E.D. P. 1996). 
252 Wikipcdia 'Obscenity: Sec also Legal Encyclopadea- Thompson Gale:For details sec, 
http://www.answers.co•nltopic/obscenity. 
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likely, !Iavin~} regard to all relevant circumstances, to read, see or hear the 

matter contained or embodied in it.253 

Obscenity is behaviour that shocks and offends people because it involves 
-

nudity, sex, violence, bodily function~, etc. in an unpleasant or indecent way.254 

· the definition of obscenity both in language and in law .is ~ague. Neither Sections 

292 to 294 of LP.C. 1860 nor Section 2 of the Indecent Representation of Women 

(Prohibition) ·Act, 1986 make even feeble attempt to define 'obscenity' and the 

courts, all over the globe, In gerleral and in India in particular, resort to the test, 

laid down by the Hon'ble Chief-Justice Cockburn, in famous Hicklin's .case. 255 

which is whether the tendency of the matter, charged as obscene, is to corrupt 

those whose minds are open to such immoral influences. 

In Zafar Ahmad Khan v State of UP/56 ·the. accused addressed a young 

girl in the following way: 

"Aq rneri han mere richey per baithjac, main tumko pahuncha doonga 

main tumhara lntlzar kar. raha hun." (0' my darling, come, sit on my 

rickshaw, I will take you to your destination, I am waiting for you.) 

ThE~ Court held that a person who addressed respectable young girls not 
I 

acquarnted with him· openly in the. hearing of others in a public place, inviting 

them to accompany him in his rikshaw in amorous words suggestive of illicit sex 

relation with them, commits an 'obscene act' within the meaning of s 294. 

In this case the court admitted that no precise or arithmetical definition of 

the word 'obscene'·which would cover all possible cases can be given. It will hav~ 

to be judged on the facts of each case whether in the context of its surroundin-g 

the questioned act is obscene or not. The words addressed by the offender were 

clearly offensive to the chastity and modesty of the girls. The words were likely to 

express and personate .to the mind of the hearers, including the girls, something 

which delicacy, purity and decency forbids to be expressed. The girls, as also 

others who were present, niust have suffered a moral shock to hear such 

sensuous words addressed to them by an utter stranger. They are suggestive of 

unchaste and l.ustful Ideas and are impure, indecent and lewd and, therefore, in 

the context: of tile surmundi!"IQ circumstances, 'obscene' words. Annoyance 

caused to members of the public is sufficient to prove the offence under s 294.257 

-
253 Section 292 ( 1) of the Indian Penal C(>de, 1860. 
254 Collins Cobuild English Language Dictionary. 
255 3.L.R-Q.B.360( lK6R). . 
256 AIR 1963 Art 105. 
257 Ibid. 
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In Ranjit D Udeshi v State of Maharashtra/58 it was argued that 

section 292 of the Indian Penal Code is void as being an impermissible and vague 

restriction on the freedom of speech and expression guaranteed by Art 19(1) (a) 

of the Constitution of India and is n()t saved by clause (~} of the same Article. 

the Supreme Court held that the provision relating to the offence of sale of 

obscene books etc contained in seCtion 292 of the Indian Penal Code is not ultra 

vires in view of Art 19(2) of the Constitution. The book 'Lady Chatterley's Lover is 

an obscene literature within s 292, as it does hot pass the permissible limits 

judged from Indian standards and no social gain is achieved to the community 

which ·can justify its sale holding this their lordships observed that: 

"Even though It Is no doubt this article guarantees complete freedom of speech 

and expression but It' also makes an exception in favour of existing laws that 

impose restrictions on tlie exf!rcise-of the right in the interests of public decency or 

morality. It can not be denied that it Is an important interest of society to suppress 

obscenity. There is, of course, some . difference between obscenity and 

-pornography in that the latter denotes writings, pictures etc. intended to do so but 

which have that tendency. Both of course, offend against public decency and 

morals but pornography- is obscenity -in a more aggravated form. "259 

The Court in the instant case further observed that: 

"Speaking in terms of the Constitution it can hardly be claimed that obscenity that 

is offensive to modesty or decency is within _the constitutional protection given to 

free speech or expression, because the Article dealing with the right itself excludes 

it. That cherished right on which our democracy rests is meant for the expression 

of free opinions to change political or social cqnditions or for the advancement of 

human knowledge. This freedom is subject to reasonable restrictions .that may be 

thought necessary in the interest of the general public and_ one such is the interest 

of public decency and morality. Section 292 of the Indian Penal Code manifestly 

embodies such restriction because the Jaw against obscenity, of course, correctly 

umlerstood .:Jnd applied, seeks no mote than to promote public ·decency and 

morality. "260 

In this case the Court went on to assert that obscenity is offensive to the 

modesty. But then it is not clear whether modesty of women or man. 

In Raj Kapoor v State (Delhi Administration)/61 the court held that 

Certificate granted by the Film Censor Board under sections 6 and SA of the 

Cinematography Act 1952 does not bar Criminal Courts jurisdiction to try offences 

under sections 292,293 of the Indian Penal Code . 

. 
258 AIR 1965 SC 881. 
259 Ibid. 
260 Ibid. 
261 AIR 1980 SC 258 IPC. 
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In Samaresh Bose v Amal Mitra/62 again the Court explained concept of 

obscenity and said that obsc~nity-. concept of morality differs from country to 

country, depending on the standard of contemporary society in. different 

countries. Obscenity and vulgarity are not the same: vulgarity arouses feelings of 

disgust and revulsion and also boredom, but . does not have the effect of 

depraving and debasing and corrupting the morals of any reader as in case of 

obscenity. Novel in question was not obscene, though vulgar at some places. 

This implies that in the opinion of the Court a vulgar writing is not 

necessarily obscene. The question whether a publication is, or is not obscene is a 

question of fac.t; if a publication is in fact obscene is it no defence to a charge of 

selling tir distributing the same that the intention of the person so charged was 

innocent. A nude picture of a woman is not per se obscene. If it is not incentive to 

sensuality and does not excite impure thoughts in the mind of an ordinary man of 

normal man of normal temperament it ~n not be regarded as obscene under this 

section. In order to come to the ~onclusion whether a picture is obscene or not 

one has to consider to a great extent the surrounding circumstances the posture, 

the suggestive element in the picture, and the person into whose hands it is likely 

to fall. The test for determining whether a particular object is obscene or not, 

would depend on various circumstances. The idea as to what is to be deemed to 

be obscene has varied from age to age regi~n to region, depend upon particular 

social conditions. A concept of obscenity would differ from country to country 

depending on the standard of morals of contemporary society. But to. insist that 

the st~ndard should always be for the writer to see that the adolescent ought not 

to be brougt1t into contact with sex or that if they read any reference to sex in 

what is. written whether that Is the dominant matter would be to require the 

author to write books only for the adolescent and not for the adults. The·standard 

of contemporary society in India is also fast changing. If a. reference to_ sex by 

itself is considered obscene, no books can be sold except those which are purely 

religious. 

In Boby Art International etc.v. Om Pal Sing Hoon/63 The writ 

petition was filed by the first respondent to quash the certificate of exhibition 

awarded to the film '.'Bandit Queen" and to restrain its exhibition in India. The film 

deals with the life of Phoolan Devi. It is based upon a true story. Still a ch.ild, 
·-

Phoolan Devi was married off to a man old enough to be her father. She was 

beaten and raped by him. She was tormented· by the boys of the villagei and 

beaten by them when she foiled the advances of one of them. A village panchayat 

262 AIR 19H6 SC 967: See also ( 1985) 4 SCC 289. 
2

"
3 AIR 11)1)(,, SC 184(, 
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called after the incident blamed Phoolan Devi for attempting to entice the boy, 

who belonged to a higher caste. Consequent upon the decision of the village 

panchyat, Phoolan Devi had to leave the village. She was then arrested by the 

police and subjected to indignity and humiliation in the police station. Upon the 

intervention of some persons she was released on bail; their intervention was not 

due to compassion but to satisfy their carnal appetite. Phoolan Devi was 

thereafter kidnapped by dac:oits and sexually brutalised by their leader, a man 

named Babu Gujjar. Another member of the gang, Vikram Mallah, shot Babu 

Gujjar dead in a fit of rage while he was assaulting Phoolan Devi. Phoolan Devi 

was attracted by Vikram Mallah and threw her lot in with him. Along with Vikram 

Mallah she accosted her husballd, tied- him to a tree and took her revenge by 

brutally beating him. One Sri Ram, the leader of gang of Thakurs, who had been 

released from jail, made advances to Phoolan Devi and was spumed. He killed 

Vikaram Mallah. Having lost Vikram Mallah's protection, Phoolan Devi was 

gangraped by Sri Ram, Lalaram a~d others. She was stripped naked, paraded and 

made to fetch water from the village's well under the gaze of the villagers, but no 

one came to her rescue. To avenge herself upon her persecutors, she joined a 

dacoits' gang headed by Baba Mustkin. In avenging herself upon Sri Ram, she 

humiliated and killed twenty Thakurs of the village of Behmai. Ultimately, she 

surrendered and was In jail for a number of years.The Court observed that: 

"Bandit Queen' is the story of a village child exposed from an early age to the 

LJrutality and lust of man. Narried- off of a man old enough to be her father, she is 

beaten and raped. TIJe village boys make advances which she repulses; but the 

village pimchayat finds her g!Jilty of the enticement of a village boy because he is 

of high caste and she has to leave the village. She is arrested and, in the police 

station, filthily abused. Those stand bail for her do so to satisfy their lust. She is 

kidnapped and raped. During an act of brutality the rapist is shot dead and she 

finds an ally In her rescuer. With his assistance she beats up her husband, 

violently. Her rescuer is shot dead by one whose advance she has spurned. She is 

gang-raped by the rescuer's assailant and his accomplice and they humiliate her in 

the sight of the village; a hundred men stand in a circle around the village well and 

watch the humiliation, her being stripped naked and walked around the circle and 

then made to qraw water. And not one of the villagers helps her. She burns with 

anger, shame and the urge for vengeance. She gets it, and kills many Thakurs too . 

.rt is not a pretty story. There are no syrupy songs or pirouetting round trees. It is 

the serious and sad story of a woman turning: a village born female child 

/Jecomlng a dreaded £facolt. An Innocent who turns Into a vicious criminal, because 

lust and brutality have affected her psyche so. The film levels an accusing finger at 
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members. of society who had tormented Pho_o.lan Devi and driven her to ~ecome a 

dreaded dacolt filled with the desire to revenge. "264 

It is in· this light thut the individual scenes have to be viewed. First, the 

scene where she is humlllat:E!d, stripped naked, paraded; made to draw water 

, from the well, within the circle of a hundred men. The exposure of her breasts 

and genitals to those men Is intended by those who strip her to demean her. The 

effect of so doing upon her could hardly have been better conveyed than by 

explicitly showing the scene. The object of doing so was not to titillate the 

cinemagoer's lust but to arouse in him sympathy for the victim and disgust for 
' ' . 

the perpetrators. The revulsion that the Tribunal referred to was not at Phoolan 

Devi's nudity but at the sadism and heartl_essness of those who had stripped her 

naked to rob her of every shred of dignity.265 -Nakedness does not _always arouse 

the baser instinct. The reference by the Tribunai to the film 'Schindler's List was 

.apt. There is a scene in it of rows of naked men and women, shown frontally, 

being led into the gas chambers of a Nazi concentration camp. Not only are they 

about to die but they have been stripped in their- last moments of the basic 

dignity of human beings. Tears are a likely reaction; pity, horror and a fellow 

feeling of shame are certain, except In the pervert who might be aroused._ We_ do 

not censor_ to protE~ct the pervert or to assuage the su~ceptibilities of the over

sensitive. In the opinion of the court 'Bandit Queen' tells a powerful human story 

a,nd to that story the scene of Phoolen Devi's 'enforced naked parade is central_. It 

helps to explain why Phoolen Devi became what she did: her rage and· vendetta 

against the society that had heaped indignities upon her. 

The rape scene also helps to explain why Phoolen Devi became· what she 

did. Rape is crude and its crudity is what the rapist's bouncing bare posterior is 

meant to illustrate. Rape and sex are not being glorified in the film. Quite the 

contrary it shows what a terrible, and terrifying, effect rape and lust can have 

upon the victim. It focuses on the trauma and emotional turmoil of the victim to 

evoke sympathy for her and disgust for the rapist. Too much need not, we think, 

be made of a few swear' words the like of which can be heard every day in every 

city, town and· village street. No adult would be tempted to use them because 

they are used in this fifm. In sum, the court recognized the message of a serious 

film and applied this test to th~ individual scenes thereof and allowed the film to, 

with oniy the caution of an 'A' certificate. 'Adult Indian citizens as a whole may be 
' 

relied upon to comprehend intelligently the message and react to it, not to the 

264 Ibid. 
265 Ibid.' 
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possible titillation of some particular sc~ne'266 expressing this, the court further 

explained that: 

"A film that illustrates the cpnsequences of a social evil necessarily must show 

that social evil. The guidelines must be interpreted in that light. No film that extols 

the social evil or encourages it is permissible, but a film that carries the message 

that the social evil is evil cannot be made impermissible on the ground that it 

.depicts the social evil. At t/Je same -time, the depiction must be just sufficient for 

the purpose of the film. The drawing of the· line is best left to the sensibilities of 

the expert Tribunal. The Tribunal Is a multi:-member body. It is comprised of 

persons who gauge public reactions to films and, except in cases of stark breach of 

guidelines should be permitted to go about its task."267 

In the present case, ·apart from the Chairman,. three members of the 

Tribunal were women. It is hardly to be supposed that three women would permit 

. a film to be screened with denigrates women, insults Indian womanhood or is 

obscene or pornographic. The Tribunal tc,>ok the view that it would do women 

some good· to see the film. therefore, the Court found nothing objectionable~ It 

seems that adult citizen as a separate class having access to nudity was not 

objectionable in the opinion of the court. But then, what about the minor and 

young ·children wllo never misses an opportunity to see this kind of film 

·' containing nude picture of women?. The film showed the naked posterior of-Babu 

Gujjar in the rape scene. As noticed by the Division Be·nch by stop watch, this 

scene ran for about 20 seconds. It showed sexual intercourse by the man and his 

physical movement, with his posterior exposed. Here the audio visual content got 

approval of the Apex Court. While in its .earlier decision, the book 'Lady Lady 

Chatterley's Lover' only in printed form was found to be objectionable to the 

court.268 These decisions of the courts in most of the cases turned to protect the 

. values which underlie our law,· one is individual· liberty-liberty in the negative 

sense of freedom from coercion, deception, fear, .and so on, and ~lso liberty in 

the positive sense of freedom to join in a public demonstration within limits, 

express one's sexuality wlt:hln limits. In Samaresh Bose v Amal Mitra,269 courts 

finding of vulgarity only but not obscenity in contrast with other cases proves that 

our legal policy leaves the awkward issue of drawing line between what is 

obscene .and what is decent, a line which fluctuates not only with time but from 

·locality to locality. 

One of the concerns of our criminal law and Judiciary has been the 

enforcement of one version of mor~lity. The policy of law and judicial behaviour 

266 AIR 1996, SC 1846, at 1854. 
267 Ibid. 
268 AIR 1965 SC 881. 
269 AIR 1986 sc %7: see also (1985) 4 sec 289. 

327 



reveals the line of reasoning th~t public manifestations of any sexual conduct 

carry a high risk of affecting the young and other vulnerable groups, and 

therefore transgress the principle of paternalism. But equally practical response 

to this argument is that it depends where the allegedly indecent event or displays 

occur: If young people have no $ccess to the place, does the argument not fail? 

One must argue _that a theory about morality and the criminal law must be based 

on a secured definition. of morality, not one which confuses it with mere feelings 

of distaste and disgust.270 

D) Indecent Representation of women 

i) The Statutory Provisions 

The latest trend in the indecent representation of women has appeared 

through the voluptuous display of women in the advertisements of· films. The 

advertisements influence the minds of young generation to see these films. One 

does not need to be inordinately perceptive in dissecting the text of women's 

representation In popular Television advertisements. The sexism inherent to the· 

media language, manifesting itself in countless instances of women's 

comodlficatlon, is stepped in the area of a reductonist aesthetic. . . 

Sections 292,293 and 294 of the I~P.C, 1860 deal with the law relating to 

obscenity. None of the prohibitions of the l.P.C. have any special reference to the 

indecent representation of women and perhaps due to this ·Jacuna a tendency 

started growing to: represent women in a very indecent manner; specially in 

publications and advertisements indecent representation of women or references 

to women started affecting the morality of the society and had the effect of 

denigrating womenP1 To deal with such a situation the Indecent Representation 

of Women Bill, 1906 was Jntrodu¢ed ih the Rajya Sabha on 20th August, 1986 to· 

prohibit indecent representatlpn of women through advertisement or in 

publications, Writings, painting!:;, figures or in _any other manner. The. Bill was 

passed by both the House of Parliament and assented by the President on 23rd 

December, 19S6.272 

Section· 4 of the Act prohibits publication, selling, hire, distribution, ' . . 

production, circulation etc. of books, pamphlet, paper, slide film, writing, drawing 

270 Andrew Ashworth, "Principles Criminal !aw," Clarendon Law Series,( Clarendon Press, Oxford, 
1992),at p.22. · 
271 Dr. D. Singh," Human Rights Women and Law,"" l"tEdition,( Allahabad Law Agency, Faridabad, 
,2005),p. 114. ' . 
272 Indecent Representation of Women (Prolnbition) Act, l986(Act 60 of 1986). 
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etc., containing indecent representation of women. It makes an excepti()n in 

following cases:-

(a) Publication for the public good in the· interest of art, science, 

literature etc. 

(b) Anything protected by the Monument and Archaeological Sites and 

Remains Act, 1958. 

(c) Any film to which Cinematograph Act, 1952 is applicable. In Section 

S· the power to enter and search is provided. Section 6 provides the 

penalty for imprisonment up to two years .and fine up to two 

thousand, on fir~ conviCtion. On subsequent conviction, minimum 

imprisonment for six months and maximum five years and fine up to 

one lakh but not less than ten thol,Jsand. Section 3 provides for the· 

advertisements containing indecent representation of women. 

Section 7 defines the offences under this Act by the companies and 

liability thereof. Unde_r Section 8 it is provided that the offences are 

to be cognizable and bailable. Section 9 protects the action taken by 

any officer of central or state government in good faith, for the 

purpose of this Act; Section 10 'gives the rule-making power to the 

Central Government. 

ii) The Reality 

The number of incidents registered under the Indecent Represent of 

Women (Prevention) Act 1986, in the year 2004 has shown an increase of 32.1% 

in over the year 2003.273 During the year 1378 ca~s were reported. No doubt the 

Act is a welcome. step taken by the Government.· Women are used as sex

c9mmodity and sex-symbol In the magazines, advertise~ents, film, and television 

shows etc., and this The Act h~s failed to prevent indecent representation of 

women. This has lleen thr~ genE!ral presumption among the feminists as well as 

'general people.274 l~ut question remains what if the women themselves offer to be 

represented in an indecent way1275 Again one may argue that man is the supreme 

lord over his body and mind. And thus he or she has a right to exhibit his or her 

body in a way he or she likes: It can not be denied that the era where we are 

living has become an era of media, fashion shows and also the fact that . 

'gravitation is· the greatest force.ln the .material force in the material universe, so 

r 273 Crimes in India , National Crime ReCord Bmeau 2005. 
274 One may come to tpe same conclusion in view of the unabatillg incidents of indecent representation 
and the response of the administmtion. . 
275 It is also observed that women know it that their beauty and looks are being used for commercial 
purpose. 1l1ey do it and they have hardly any objection to it 
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is the sex the greatest form In the world of spirit.'276 Thus, the heart may have its 

reasons that: are not always uhderstood by the head. Fashion shows are being 

regularly organized by various big corporations. These shows are avenues 

through which younger men women in the name of beauty represent themselves 

in a manner which is not less than showing naked body and flesh. The winner 

gets the publicity and becomes -c~lebrity. The rational behind the Act Is mainly, 

the issue of protecting youth from being morally depraved. But does the 

government really believe that It can stop young people from engaging with sex 

and sexuality, in this era of globalization especially in view of the technological 

advancement which has offered use of internet with necessary evil of cyber 

pornography? More over it can not be denied that what the youth of today need is 

information, education and dialogue. With the kind of wide-ranging global 

exposure ensured by the communication and IT industry, it is criminal to limit the 

young under the guise of protection. The young have a right to information; they 

have a right to education; let~s open up the subject and give them the 

information; this kind of voices has been heard. It is a matter of time to see how 

our law responses to this area. 

Another problem in this regard that we have in our legal policy, is the idea 

of certifying newspapers into categories like 'Adults Only' or 'Parental Guidance 

Advised' sounds rather far-fetch,ed if not out rightly hilarious. An even bigger 

problem lies with Television programmes. Some of the programmes that are 

regularly aired by both national and foreign channels ~ruly stretch the borderline

of taste. , but even 15 years since cable TV mushroomed in India, the 

Government appears unable as well as unwilling to act. Occa.sionally, there has 

been talk of setting_ up a Media .Council to cover both print and TV or a Broadcast 

Authority of India on the lines of the Advertising Council, but none has fructified. 

During the recent controversy over India TV's sting operations, the Government 

said it proposed to legislate to control such reportage~ Nothing has come of that 

either. But there ought to be a level playing field for the two principal arms of the 

media - print and electronic. If sexually explicit content is the issue, TV is 
. . . 

certairtiY guiltier than newspapers.277 Of course, here too, the same argument can 

be made. Just as readers have the choice of not subscribing to a newspaper they 

don't like, they also have a remote control gadget in their hands and are, 

therefore, not compelled to watch offending channels. Freedom of the Press does 

not mean license to ·print quasi-obscene or vulgar material with purely 

276 Prabhat Kumar Basumallik, "Obscenity,", Cr4ninal Law Journal,(1993) at p.55. 
277 ChandmrMitra, "Stretching the bortler ofTasie": For details see, http:/(www.dailypioneer.com/ 
/columnist 1 asp. 
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commercial interests in rnirid. In the West, where society . is much more 

permissive than India, publications are clear about their target readership. Thus, 

there are tablOids and magazines almost specializing in explicit content while the 

mainstream papers and journals studiously avoid descent into prurience. In India, 

however, it is the mainstream rather than niche publications that are guilty of 

promoting near-pornographic material. Law~ in this regard are much more liberal 

in the West, which means that the issue cannot. be resolved by legislation. It is 

for the media itself to ponder the consequences of its current policies. We need to 

define our respon~es to the most potent and wide-reaching impact of the media 

generated sub text that has· increasingly become am apparatus for hegemonic 

intervention on the nature of identity and agency. For women to register a 

meaningful presence In the cross-current of our public and private life, popular 

media has to work towards a transtormative vision, even through the immensely 

effective n1eans of advertising, for positive social change leading to the expansion 

r of human interest at iarge.278 

In the Indian context, pornography and obscenity have become 

synonymous. The IPC declares any representation as obscene which is "lasdvious 

or appeals to the prurient interest or if its effect ... is, if taken as a whole, such as 

to. tendto deprave and corrupt persons who are likely ... to read, see or hear the 

matter contained or embodied In lt."279 This provision incorporates the Hicklin 

test280 based on the then prevalent narrow moral considerations and is not 

reflective of the current thinking on the subject.281 

At lea_st four different positions have eme.rged among feminists concerning 

obscenity, namely, liberal; moral right,. anti porn and feminists against 

censorship.282 The liberal position d·efines· pornography "as sexually explicit 

material designed for sexual aroi,Jsal", and argues "that there is no scientific 

evidence that pornography causes harm to society and there are no sound 

reasons for ba~ninu it or taking any other action against it'.283 The position of the 

moral right is that pornography is a preoccupation with sex that is not related to 

278 Chandan Mitra, "Stretching the border ofTaste," :For details see http://www.dailypioneer.com/ 
/columnist lasp. 
279 See section 292 of the IPC. 
280 R.v. Hicklin (686) LR 3 QB. 360: Namely whether the tendency of the matter charged as obscene is 
to depraye and corrupt those whose minds are open to such immoral influences and into whose hands a 
rsublication of this sort Jllay fall. . . 

I See Vcd Kumari, "Gender Analysis of Indian Penal Code," in "Engendering Law: Essays in Honour 
of Lotika .~'arkar;" Edited by Am ita Dbanda and Archana Parasar, (Eastcm Book Company, 1999), at 
gg.IJ9-l60. - ' 

2 Ibid: Comments by the Centre for Feminist Legal Research on the First Report of the UN Special 
Rapporteur on Violence against Women, includiDg its causes and consequences, Centre for Feminist 
Legal Research. New Delhi, 1995, at 6-7. 
283 Ibid. 
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the purpose of sex. They view pornography as a threat to traditional family values 

which reserve sex for procreation and within marital relations.234 The anti-porn 

feminists too take a similar position and view pornography as "the material which 

depicts violence against women and is itself violence against women" .285 The 

approach taken by feminists against censorship is that it is not the images that 
. . 

cause men to rape but the fact that the pornographic genre is becoming the 

dominant form of representing women. The experience of Denmark demonstrates 

that when pornography is exposed t_o the light of day it loses its power, while 

censorship or suppression of sUch images brings pornography into existence, 
I . 

gives it power and liwites pc>llcirig.~86 

Censorship curtails the space fo~ other ~arms of representation and 

alternative erotica. Feminists against censorship argue in favour of a multiplicity 

of images and the creation of space for alternative images. Suppressing existing 
'-

images will end up simultaneously silencing alternative representations and . . . -

interpretations that could help In. promoting feminist, anti-racist or egalitarian 

values. This approach exposes the danger of resorting to legal strategies to fight 

pornography.287 Such recourse, in their opinion invariably collapses feminists' 

concerns about degradation and ·objectification into the discussion on how sex 
.. 

· depraves and/or how representations of violence cause actual violence. 

The Indian law does not reflect any of these new developments and 

continues to be limited to narrow moral considerations.288 The conception of 

depravity being limited to sexual depravity, images denigrating to women's equal 

. status, reinforcing sexism, gender dlscrimil')ation and misogyny· are ignored by 

the legal regime. S1~xually expllci~ imag~s are. interpreted as tending to deprave 

and corrupt persons and therefore to be prohibited but the sexist, gender 

discriminatory or misogynous messages of other images are not considered as 

tending to deprave or corrupt persons. The sexism in non- sexually explicit 

representations remains untouched by al)v penal liability. Even the comparatively 

recent Indecent Representation of Women (Prohibition) Act 1986 has focused on 
/ . 

the "depiction of the figure of· a woman . . . as to have the effect of being 

284 lbid. 
285 The anti- porn approach has been criticized by other feminist on the following grounds: a) the anti
porn position reduces misogyny and sexism to sexuality and its representations; b) it diverts attention 
from the sexism and misogyny at work within the traditional institutions like family, religion, judiciary; 
c) the focus on explicitness aSsumes that if is the explicitness that Causes men to rape; d) it poses the 
danger of providing a ground for mitigatio11 of sentence of rapists; e) it also risks forming alliances 
with the moral right which arc pro-family and anti-feminist 
·286 lbid, at p 7. ~ · 
287 Supra note 2S 1' at pp.l39-160. 
288 Ibid. 
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indecent.'289 'Indecency' too, is guided closely by conceptions of morality. Its 

focus on what is explicitly indecent diverts the attention from derogatory 

messages as well as from other derogatory though not-explicitly indecent images 

of women. Such derogatory me5sa~es and images are much more harmful to 

women and responsible for increasing violence against women, but they remain 

outside th~ purview of legislation. 'The following standard of indecency has been 

suggested290 for inclusion in the Indecent Representation of Women Act-

"The depiction in any manner of the figure of a woman, her form or ·body or any 

. part thereof In such a way, as to have the effect of being indecent, or derogatory 

to, or denigrating women or is likely to deprave, corrupt or injure the public 

morality or morals. 'Deroga~ory Representation of Women' means the depiction in 

any publication in any manner, visual or otherwise, of the figure of a woman, her 

form or body or any part thereof in such a way as to have the effect of being 

Indecent or derogatory to her dignity as a person. "291 

Recent censorship and t~e litigation thereafter relating to the film Bandit 

Queen292 do reflect the conflicting perceptions about what constitutes obscenity. 

It is time for the laws in India to rec'!gnize at the least that the words 'deprave 

and corrupt' are clearly capable of bearing a wider meaning. It has been held in 

other countries that depravity and corruption is not confined to sexual depravity 

and corruption. 293 Miller v. Ca~ifomia294has expanded the test laid down in 

Hicklin. What Is obscene can be ~etermlned by asking-

a. whether the average person, applying contemporary standards, 

wouid find that the work, taken as a whol~, appeals to prurient 

interest, 

b. whether the work depicts or describes, in a patently offensive way, 

sexual conduct specifically defined by the applicable state law, and 

c. whether the work, taken·as a whole, lacks serious literary, artistic, 

political or scientific value . 

. 
289 Section 29(c ) of the Indecent Representation of Women (PrOhibition) Act 1986. . 
290 See the amendments proposed by students of National Law School Of India University, included in 
"Shifting Boundaries: A-report and commentaiy on the workshop on-women, law and media," Centre 
for Feminist Legal Research in an association with the Asia Pacific Forum on Women. Law and 
Development, Annexure N, Centre for Legal Research, New Delhi, 1994. 
291 Ibid. 
292 Bobby Art International .v. Om Pal Sijlgh Hoon (1996) 4 SCC l. 
293 In Calder (jotm) Publication Ltd V. Powell 1965(1) AllER 195: It was hdd that Cabin's Book 
might properly be found obScene, on the ground that it .. highlighted as it were, the favourable effects of 
drug-taking and so far from condemning it, advocated it, and that there was a real danger that those into 
whose hands the book crime might be . tempted at any rate to experiment with drugs and get the 
favourable sensations highlighted by die book.., 
294 413 us 15(1973). 
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E) Sexual Exploitation of Women 

i) Sexual Exploitation Generally 

Sexu~l exploitation may be defined as a practice by which women are 
I 

sexually subjugated through abuse of women's sexuality and/ or violation of 

physical integrity as a means of achieving power and domination including 

gratification, financial gain and achievement.Z95 Sexual exploitation of women and 

minor girls, namely prostitution is another area ,which needs a better regulation 'of 

law. Sexual exploitation through prostitution and the accompanying evil of traffic. 

in persons for the purpose of prostitution are incompatible with the dignity of the 

human person and endanger the welfare of the individual, the family and the 

community.296At the international. it has been declared long ago that whoever 

procures, entices or leads away, for the purposes of prostitution, another person 

even with the consent of that person or whoever exploits the prostitution of 

another person, even with the consent of that person is punisheible.297 Keeping or 

managing ~r knowingly financing or taking part i~ the financing of a brothel or 

knowing letting a building or any part thereof is in the similar way punishable.298 

The UN protocol to prevent, Suppress and Punish Trafficking in Persons defines 

trafficking in persons as the recrt~itment, transportation, transfer, harbouring or 

receipt of persons, by means of the threat or the use of force or other forms of 

coercion, of abduction, of fraup, of deception, of the abuse of power or of a 

position of vulnerability, or of the giving or receiving of p~yments or benefits to 

achieve the consent of a perspn having control over another person, for the 

purpose of exploitation. Exploitation shall include, at a minimum, the exploitation 

of the prostitution of others or other forms of sexual exploitation, forced labour or 
'· 

services, slavery or practices similar to slavery, servitude or the removal of 

organs. Black's Law Dictionary ~efines traffic as:299 

(i) Commerce; trade, the sale or exchange of things as merchandise, 

pills, and money 

295 Article I of ll1e (Draft) Convention Ofl the ElUnination of All Fonns of Sexual Exploitation of 
Women, developed by the Global Alli~ A~inst Trafficking in Women (GAATW) to replace the 
1949 Convention on the Suppression of Trafficking in Persons and the Exploitation of the Prostitution 
ofOthers. · 
296 Preamble of the Convention for the S\lppression of the Tniffic in Persons and of the Ex"J)loitation of 
the Prostitution of others. 1949. 
297 Artic1e I· of the Convention for ll1e Suppression of the Traffic in Persons and of the Exploitation of 
the Prostitution of others, 1949. 

. 
298 Article 2 of the Convention for the S~ppression of the Traffic in Persons and of the Ex"J)loitation of 
the Prostitution of others, 1949. 
299 As Quoted in'G.V.Reddy's, "Prevention oflmmoral Traffic and Law," 1st Edition (Gogia Law 
Agency, Hydrabad,2004),p. 1. -
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(il} The passing or exch~nge of goods or commodities from one person 

to another for an equivalent in goods or money 

(iii} Pe~ple or things being transported along a route 

· (iv) the passing to and for people, animals, vehicles, and vessels along 

a transportation route. Almost all the constitutions in Democratic 

nations are sensitive to this issue, more particularly with regard to 

right against exploi~tion. 

Trafficking affects virtually every country in the world. The largest number 

of victims comes from Asia, with over 225000 victims each year from Southeast 

Asia and over 150,000 from South Asia. ,;rhe former Soviet Union is now believed 

to be the largest new source of traffic for prostitution and the sex industry, with 

over 1,00000 trafficked each year from that region. An additional 75,000 or more 

are trafficked from Central and Eastern .Europe. Over 1,00000 come from Latin 

America and the Caribbean, and over 50,000 victims are from Africa. Most of the 

victims are sent to Asia, the Middle EaSt, Western Europe and North America. 300 

One of the fastest growing areas of international criminal activity, trafficking in 

persons has become a serious concern for many countries, regardless of whether 

they are countries of origin, trahsit or destination. International criminal groups, 

whose activities often include other forms of illicit trade and smuggling such as 

drugs and arms, control trafficking i~ persons on a global scale. The crime 

represents a form of abuse of· human rights; labour and migration law, and is a 

problem of national and interna~ional security. It also involves frequent and 

serious violations of other laws, including laws against kidnapping, slavery, false 

imprisonment, assault, battery, fraud, and extortion. 

Around the globe, many countries recognize the imperative need to address 

the issue of trafficking in persons at national, regional and global levels by 

promoting bilateral, regional and multilateral cooperation to combat it. The 

European Union, the Group of Eight, the United Nations, and the Organization for 

Security and Cooperation in Europe (OSCE) have launched concerted efforts to 

curb the n"tenace. The International Labour Office (ILO), views with serious . 
concern the increasing volume and children. United States Agency for 

International Devt~lopment (USAID) plays an important role in the effort to 

resolve factors contributing to trafficking. The Agency campaigns opportunities for 

the poor and vulnerable, expand girls'- education, and promote anti-corruption 

efforts and legislative reform. 

300 U.S. Congressional Research Servi~ teport titled "'Trafficking in Women and Children : Thf! U.S. 
and International Response",2004. 
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The Global Programme against Trafficking Inhuman ·Beings (GPAD was 

designed by the UN Office on Drugs and -crime (UNODC) in collaboration with the 

United Nations- Interregional Crime and Justice Research Institute (UNICRI) and 

launched in March 1999. GPAT assists Member States in their efforts to combat 

trafficking in human beings. GPAT highlights the involvement of organized 

criminal groups in human trafficking _and promotes the development of effective 

ways of cracking down on perpetrators. Its overarching objective is to bring to 

the foreground the Involvement of organized criminal groups in human trafficking 

and to promote the development of 'effective criminal justice-related responses. 

The term ''trafficking" Is used to ~escribe activities in which women and children.· 

are forced into exploitative situations promising a job or a marriage. 

I) The Indian Pertftl Code 

Inducing any minor girl under the age of eighteen years to go from any 

place or to do any act with Intent that such girl may be, or knowing that it is 

likely that she will be, forced or seduced to illicit intercourse with another person, 

is an offence under the Penal Code and punishable with imprisonment which may . 

extend to ten years, and al.so fine.301 importation into India from any country · 

outside India· or from the State of Jammu and Kashmir any girl under the age of 

twenty-one years with intent that she may be, or knowing it to be likely that she 

will be, forced or seduced to Illicit intercourse with another person, is punishable. 

·with imprisonment which may extend to ten years and shall also fine. 302 

Kidnapping or abduction of any person in order that such person may be 

subjected, or may be so disposed of as to be put in danger of being subject to. 

grievous hurt, or slavery, or to unnatural lust of any person, or knowing it to be_ 

likely that such person will be so subjected or disposed of, is serious offence 

under the Code which is punishable with imprisonment of either description for a 

term which may extend to ten years; and shall also fine. 303 Whoever, knowing 

that any person has been kidn~pped or has been abducted, wrongfully conceals 

or confines such person, shall be punished in the same manner as if he had 

kidnapped or abducted such per-Son with the same intention or knowledge, or for 

the same purpose as that with or for which he conceals or detains such person in· 

confinement.304 

ii) The Immoral Traffic (Prev~otion) Act, 1956305 

301 Section 366A of the Indi~ Penal Coqe 1860. 
302 Section 366B of the Indian Penal Code 1860. 
303 Section 367 of the Indian Penal Code' 1860. 
304 Section 368 of the Indian Penal Code 1860. 
305 Substituted by the Supression of hrimoral Traffic in Women and Girls (Amendment ) Act, 1986, by 
Act44 of l986(w.e.f26-l-l987) · 
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The Immoral Traffic (Prevention) Act was passed and implemented ~n tt)e 

year 1956. Subsequently It was amended in the year 1986 to check the age old 

evil of prostitution. The name of the new Act is Suppression of Immoral Traffic in 

Women and Girls (Amendment) Act, i986. Sections 372 ·and 373 of Indian Penal 

Code are also meant to check it. However, these laws, inter alia does not justify 

the recent rise of crime against women in this regard. The crimes of kidnapping 

and abduction in 2004 showed an increase of 17.2 % as compared to previous 

year 2003.306 A total of 89 cases of importation of girls were reported in the 

country during 2004 compared to 46 c~ses in 2003 accounting for a significant 

increase of 93.5 °/~ over 2003.307 A total number of 5748 cases were registered· 

under the Immoral Traffic (Prevention) Act showing an increase of 4.3 % during 

2004 as compared to the previous year 2003 where 5510 cases were 

registered. 308 

Prostitution has been an age old problem in India and throughout the 

world.309 The ancient name ganjkas310 now have acquired the different new, 

names like sex performer, physlother:apist in the massage centre or beauty 

parlour. The laws have helped .to regularize this practice but some dimensions 

have been added to those professions like entry of minor girls, prostitution in the 

name of beauty parlours,. fate of children of prostitutes etc.311 The most 

concerQing area Is rehabilitation of the children. In the absence of a 

comprehensive plan to rehabilitate them, they feel neglected in the society. They 

do not know the name of their father and mother's name they do not want to 

disclose. As a consequence they too are compelled to join the profession. The 

306 Crimes in-India, Crime Against WoJilen dwing 2003-2004, at 245, National Crime Record 
Bureau,2004: In 2004, f5,578 cases of kidnapping and abduction were reported. In 2003, the number· 
was 13296. 
307 Ibid, Table 5A. 
308 See Cimes Against Women, Crimes ln India, ChapterS, pp. 245&246.National Crime Record 
Bureau, 2004~ Ministry of Home Aff~, Goverinnent of India 
309 The well known social-political treatise, Arthashastra written by Kautilya sometime between 300 
BC and ISO AD, states that providing sexual cntettainment to the public using trained · ganikas' 
(prostitutes) was an activity strictly controlled by the state and was also,for the most part.carried in by 
state-owned establishments. The ganikas bad to pay taxes, usually one-sixty of their income. The chief 
controller of entenainment was respo~ibhHor maintaining accounts regarding state expenses for. 
~and payments made to them :See L.N. Ragajan, Kautilya: The artbasthastra (1992),p. 21. 

10 See also, Vatsayana's Kama Sutra compil~ sometime.between 100 and 400 AD refers to courtesans 
and ewmchs who depended on their livelihood on providing varieties of sexual entertainment to men. 
The long list of 64 qualities courteSans )Vere expeckd to acquire, besides beauty and a pleasant 
dispostition, indicates that the courteS&JlS referred to in Kama Sutra catered only to high-class men: See, 
Richard Burton and F.F Arbuthnot. "The Kamasutra ofVatsayana,"(l993). · · 
311 Dr. D. SinglL "Human rights Women & Law," 2005, 1st Edition,( Allahabad Law Agency, 2005), 
pp. 79-81. 
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present Immoral Traffic (prevention) Act 1956 which was amended in 1986312 still 

have some lacunae in its provisions. 

a) Prostitution Under the Act 

Prostitution under the Act means the act of a female offering her bodies 

for promiscuous sexual intercourse for ~ire, whether in money or in kind.3
l

3 Acts 

of improper sexual intercourse are' acts of prostitution in one strict sense of the 

term. But proof of more th(in that is required. The ordinary and commonly 

,understood meanin~) of the word promiscuous sexual intercourse with men and 

that must be taken to be its meaning in the section. The word 'prostitution' is not 

confined to acts of natural seXual intercourse, but includes any act of lewdness. 

Prostitution is proved if it is shown that a woman offers her body for purposes 

amounting to common lewdness in ret\Jrn for the payment of money. 314 From 

behavioural point of view, prostitution can be defined as the act or practice of a 

person, female of male, who for some kind of reward- monetary or otherwise

engages in sexual relations with. a number of persons, who may be of the 

opposite or same sex.315 Unless otherwise stated, in reality prostitution implies 

women providing sexual pleasure to men in exchange of cash or kind. 'Sexual 

relation' is not a very precise term. Ordinarily, it means sexual intercourse or, 

more precisely, vaginal and anal Intercourse. But other types of sexual relations 

may also involve exchange of cash or kind- for example, oral sex, masturbation, . 

petting, deep kissing, and phone sex. Do they fall under the rubric of 

prostitution? There is no universally applicable answer to this question. Definition 

of prostitution in India common parlance is quite narrow. It is regarded as the act 

of a female who hires her body to a number of males for sexual intercourse in 

exchange of money.316 

It is dear from the definition of 2(a) of the Act as amended by the Act 44 

of 1986 that is it not necessary that there should be evidence of repeated visits 

by persons· to the place for the purpo~ of prostitution. A single stance coupled 

with surrounding circumstances is sufficient to establish both that the place was 

being used as a brothel and that the person alleged was so keeping it.317 Section 

3 of the Act provides for punishment for ke.eping a brothel on first conviction 

rigorous imprisonment for the term of one year to three years and fine up to two· 

312 Gazelle oflndia, 20 August 1986, Part U at 9. 
313 Section 2(f) of the Immoral Traffic (Prevention) Act. 1956. 
314 Ratan Lal and Dhiraj Lal, "Law ofCrimes" (2000) p. 1769 
315 Dr. D. Singh." Human rights Wmileri & Lmv," lot Edition,( Allahabad Law Agency,Faridabad, 

. 2005), p. 65. 
316 Anthropological Perspective on Prostitution and AIDS in IIidia, Economic and Political Weekly, 
(October. 2001), at p. 4025. 
317 Kiishnamurthy v. Public Prosecutor, Madras AIR 1967 SC 567. 
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thousand rupees, on subsequent conviction rigorous imprisonment for two to five 

years and fine up to two thousand rupees. Section 3 penalizes the keeper of 

manager of brothel who assists in the keeping or managing of a brothel. It is 

intended to hit at persons who establish and maintain houses of prostitution or 

act or assist in keeping or managing them. It was ne·ver intended that the women 

used for such traffic should p~ llc\ble to punishment. 318 In Manomani Am mal 

v.Emperor, 319 it was held that where there was no evidence that a girt who was 

being used for prostitution was jointly keeping or managing or acting or assisting 

in the management of brothel sne can not be convicted. It can not be said that 

she was living on the earning of the prostitution of another person. An inference 

can be drawn from this section that a married woman carrying on prostitutio,n for 

her own livelihood without being involved in the maintenance of her house, the 

. offence is not committed under this section.320 

b) Keeping of Brothel 

Keeping of brothel or allow_ing one's premises ~o be used as a brothel is an 

offence under the Act.321 However the orius entirely remains on the 

prosecution. :m The legislature has not deemed it fit or necessary to shift any part 

of the onus .on the accused in any circumstances. The only evidence brought in · 

this type of cases is from pimps and prostitute- pimps procure the visitors for 

gain and prostitutes offer their body fc:)r money. Either of them is, therefore, an . 

accomplice and judicial decisions have settled the value of an accomplice's 

evidence.323 The act also make$ Procuration,- inducing or taking of person for the 

purpose of prostitution, a punish~ble offence.324 Detaining a person in the 

premises where prostitution Is carded on is also an offence under the Act:325 The 

Act also prohibits 'carrying of prostitution in or in the vicinity of public places' and 

makes it punishable with itnprisonment for a term which may extend to 3 

month. 326 The expression 'carrving of prostitution in or in the vicinity of public 

places~ has been interpreted in a favourable way in holding not guilty a female 

prostitute. In Shanta.v. State,327 the court observed that: 

"In effect, therefore, and having regard to the use of the words carrying on . . 
prostitution, suggestive of more than a solitary instance of prostitution, it is clear 

318 State v. Ganga, 1960 Cr.L.J.893. 
319 1940 Criminal. Law Journal, 960. 
320 Supra note 315 at p. 61. 
321 Section 3 of the Immoral Traffic ~ention) Act, 1956. 
322 See subsection 2A of section 3 of ~e immoral Traffic (Prevention) Act, 1956. 
323 Dr. G.B. Reddy, "P1·evention oflmtiiOra/ Traffic and Law," 1st Edition (Gogia Law Agency, 
Hydrabad,200~) ,pp.4 1 42. · 
324 Section 5 of the lnunoral Traffic (Prevention) Act, 1956. 
325 Section 6 'of the Immoral Tmffic (Prevention) Act, 1956. 
326 Section 7 of U1e lnunoml Traffic (Pr~vention) Act, 1956. 
327 AIR 1967 Gujrat 211. 
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that there must be indiscriminate sexuality requiring more than one customer of 

the prostitute before she can be held guilty under section 7(1) of the Act. "328 

c) Seducing or Soliciting for the Purpose of Prostitution 

"Seducing or soliciting for the purpose of prostitution" in public places is 

an offence under the Act, and punishable with imprisonment for a period of not 

less than 7 days but which may extend to three months.329 However, 'Seducing or 

soliciting for the purpose of prostitution' would imply that-the female must herself. 

solicit another. person in order that he may avail himself of her body for 

promiscuous sexual intercourse. It has been overlooked that persons other than 

the prostitute could urge or accost others for purposes of prostitution and indeed 

· it is not unoften that the soliciting is indulged in more by the mobile middleman 

than by the prostitute herself.330 The Act it self has not defined the word 

'solicits.' Presumably, the word 'solicits' conveys something more, and has the 

essential import or an oral entre(lty or persuasion, used to achieve the object of 

prostitution. 331 

d) Identical Provisions 8r. Consequent Discri'mination 

The requirements for tat<lng action under section 7 or under section 8 are 
! 
identical. The Act leaves the choice of action under one or the other provision to 

the executive in case of persons similarly situated and thus can lead to 

discrimination without there being any rational basis for the same.332 The 

consequences of an action in one case is of extremely penal nature whereas in 

the other case, that is, under section 18 of the Act of comparatively 

inconsequential nature. The discrimination can come, where in the case of a 

number of prostitutes, who carry on their profession within two hundred yards of 

a .public place as defined In section 7, the authorities may take action against 

some of them under section 18 and against the others under section 7. The 

scheme of the Act also does not give any key· for such sort of discrimination 

between person of the same das~ and similarly situate.333 

e) Rehabilitation of the Prostitutes 

The Act also contains provisions for rehahavilitation of the prostitutes. 

However some of these provisions are clearly arbitrary and discriminatory.334 

Section lOA prescribes detention in a corrective home only when the offender is a 

3281bid. 
329 Section 8 of the Immoral Traffic ~ention) Act, 1956. 
330 State.v. Premchand, AIR 1964, Born, 155. 
331 Dr. G.B. Reddy, "Prevention of Immoral Traffic and Law," 2004, Gogia'Law Agency, at 57. 
332 Dr. G.B. Reddy, "Prevention oflmmoral Traffic and Law," 1st Edition ·(Gogia Law Agency, 
Hvdrabad, 2004), p.S5. 
33~ Ibid. 
334 S. Mutslidhar, "The case of the Agra Protective Home," in Amita Dhanda, Archana Parashar(ed) 
"£nKenderinK- F.ssays in honour ofLotika Sarkar,"( Eastern Book Company, 1999). at p. 316. 
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. woman, and at the time of her discharge from there six months later, the state 

government has to be satisfied that she will lead a useful and industrious life. 
' Section lOA (4) says the conditions on which an offender may be discharged. 

These conditions may include requirements relating to residence of offender and 

supervision over the offender's activities and movements. Th~se provisions, 

therefore, has been described as a text book example .of a provision which at one 

stroke offends the right to life, .dignity, privacy; residence and movement. Further 

the punishment for seduction for the purposes of prostitution under section is less 

for a man. Not only this, the statutory powers given to magistrates to order 

surveillance of the movements of prostitute women and order their deportation 

are wid~ and uncanalised~335 In n:!ality this provisions have been patently abused. 

In the ultimate the easy target of the law has been the prostitute women herself 

and she is seen as an easy tool for exploitation by not just the brothel owners 

and trafficker:s but the police a~ well. A fact finding team that investigated the 

forced evictions of prostitute wom~n from Baina slum fn Vasco, Goa noted that: 

"Women are arrested while having tea in the shop, or from inside their home and . 

at least on one occasion from the sulabh toilets. They are dragged by their hair by 

male police man and taken to the lock up and they get released after paying a fine 

of Rs. soo. However, In the process, they have to suffer indignity and humiliation 

and also a night or two in jail. Besides they· have to spend money for lawyer's ·fees 

and to bribe the po/ice."336 

The irony in the instant eviction case was that the eviction took place 

·despite a restraint order issued by the National Human Rights Commission.337 The , 

team found that majority of tiie women from Andhra Pradesh was brought on 

contract for a tourist season. Ttte parents were paid around Rs. 4000 to 5000. 

The women herself did not get ~ny rntmey. · 

f) Role of Corrective InstitutiPI1S and Protective Homes 

The Act of 1986 provid¢5 for these institutions and homes. Corrective 

institution defined in Section 2(b) which means a licensed institution in which 

persons who are in need of correct;ion may be detained and includes which people 

who are in need of correction may be detained and includes a shelter where 

under trials may be kept. Protective homes have wider scope as defined in 

Section 2(g). It means a, licensed institution in which, persons who are in need of 

care and protection are kept and- technically qualified p·ersons, equipment and 

other facilities have been provided to them. These institutions are established or 

• 
. 

335 Iq: Sec section 20 of the Inunoral Tntfllc (Prevention) ACt, 1956. 
336 A fact finding teams report. "Eviclious i11 Goa: Case Study ofBaina,"' Bailancho Saad, Goa, 
November 1997 at 22-23. 
337 In July 1997 by the NHRC. 
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licensed by the State Government under Section 21 of the Act. Any person who is 
-

involved in prostitution in any way may make application to the Magistrate for an 

order that he may be kept in a protective home. This is provided in Section 19 of. 

ttie Act. 

Women and girls found in the flesh trade are usually sent to protective 

homes, where. in addition to lnfdrmal education, they ,receive some form of 

vocational training. The neglect and abuse are two of the main reasons children 

are placed in . juvenile homes (>r other places as found . fir by the State 

Government. Various educational tn:~ining centres have been opened in many 

states to impart vocational training to the fallen women and their children. People 

who are concerned about child sexual abuse often feel they "know what is best" 

for them, but those who have actually. been sexually exploited often have very · 

strong, tough and different points of view about what they are willing to do. It is 

necessary for us to take into account the wide range of exploitative factors that 

have led to the victims to adopt Sl:Jch obnoxious profession. Many social scientists . 

have attempted to describe the right policy and approach for dealing ·with 

problem, But there is no perfect protective policy in our country to safeguard the 

interest of girl child. This is true for different reasons. First, it is nearly impossible 

to design a comprehensive welfare programme that many of us will think is 

satisfactory. · 

Every girl child who· is found in the brothel is brought within the protective 

umbrella of the protective home. institutionalization causes many other problems 

including further degradation and sexual exploitation by the staff members and 

outsiders. Any step that can be ~ken after the girl is rescued from the brothel 

may lead to feelings of more ins~urity •. A number of studies have shown how far 

the institutionalized women and gir1 child showed general impairment in their 

relationship to the general. public, and many more have been diagnosed as 

neurotic and with other seriou~ mental disorders at the time of discharge from 

the protective homes. Often, the best that society can do to the victims. of flesh 

trade is to provide them with good education and vocational training so as to 

make them competent to participate themselves into respectable and meaningful 

avocation and self employment schemes. Second; various protective homes which 

have been established in differef'lt states have different missions. Most of these 

institutions, work ascustodial centres only having no reference to the protection, 

care, tr~atment and rehaollitation of the victims. The idea of such 

institutionaliz(!tion is to provide only informal educational and training in the 

production soap, chalk, making khadi and weaving activities which have nothing 

to do with th'e rehabilitation of ttle victims. The idea of our welfare programme 
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should be that the foul practice is totally eradicated and the victims are redeemed 
I 

from the plight and are not again trapped into the prostitution.338 

The Agra Protective Home case339 brought forward the problem with 

.Institutionalization and the Immoral Traffic (Prevention) Act that facilitates it. It 

was on the basis of a letter addressed by the petitioners that this writ petition 

came to be entertained by the Court. The petitioners pointed out in the letter 

which was treated as a writ petition that the conditions in which girts were living 

in the Government Protective Home at Agra were abominable and they were 

being denied their right to live with basic human dignity by the State of Uttar 

Pradesh which was running the Protective Home. The Court thereupon made 

various orders from time to time wltl:l a view to improving the living conditions of 

the girts in the Protective Home and ensuring a decent and healthy standard of 

living for them. The Court also asked the District Judge to make periodic 

inspections of the Protective Home with a view to monitoring full and effective 

implementation of the various order:s made by the-Court from time to time. The 

District Judge himself or an Additional district Judge nominated by him, inspected 

the Protective Home from time to time and submitted Inspection Reports which 

came up for consideration before the Court on various occasions. it appears that 

the efforts rn~de by the petltloner5 aided by Dr. R. S. Sodhi, Honorary General 

Secretary, ·Association for Social Health in India, were nearing successful 

conclusion when everything which had been done by the Court in order to 

improve the living conditions of the inmates of the Protective Home was set at 

naught by the State Government by shifting the Protective Home from its location 

in Vijaynagar colony to Adarsh Nagar Rajwara.340
• In this case the Supreme Court 

issued certain gu,ldelines. The .guidelines required the person who is either 

removed under section 15(4) or rescued under section 16(1) of the Immoral 

Traffic (Prevention) Act and produced before a magistrate, to be heard either in 

person or through a lawyer (assigned by the Legal· Aid Committee of the 

District/Court concerned) to be heard at every stage of the proceedings including 

admission to a Protective Home, intermediate custody as well as discharge. The 
' . 

Guidelines further required that the proceedings under the Act should as far as 

possible, be held in camera, respecting the dignity of the person and in a non

intimidatory atmosphere making sure, however, that the lawyers for both the 

person as well as the state are present. Where a person removed or rescued 

338 Dr. D. Singh, .. Human rights Women~ Law," 181 Edition, (Allahabad Law Agency, 2005),p. 75. 
See Subhash Chandra Sirig," Child Prostitution: Some Legal Aspect," Criminal.Law Journal,(l999),at 
f:· 199. . . 

39 Upendra Ba~i & Latika·Sarkar.v. State ofU.P (1998)9 SCC 388: AIR 1987 SC 191. 
340 AIR 1987 SC 191at 192. 
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happens to be a child, the magistrate will ensure that the child is placed in an 

institution established or recognized Linder the .Juvenile Justice Act, 1986. 

In Gaurav Jain v. Union of India/41 a PIL was filed by the seeking 

improvement in plight of prostitutes/fallen women and their progeny. The Court 

issued directio~s issued for prevention of induction of women, in various forms 

into prostitution; their rescue from ·'the vile flesh trade; and rehabilitation through 

various welfare measures so as to provide them with dignity of person, means of 

livelihood and socio-economic empowerment. 

Justice K. Ramaswamy observed that: 

"It is the duty of the State and all voluntary non-government organisations and 

public spirited persons to come into their aid to retrieve them from prosecution, 

rehabilitate them with a helping hand to lead a life with dignity of person, self

employment through provisions of education, financial support, developed 

marketing facilities as some of major avenues in this behalf. Marriage is another 

object to give them real status in society. Acceptance by the family is also another 

Important input to rekindle the faith of self-respect and self-confidence. Housing, 

legal aid, free counselling assistance and all other similar aids and services are . 

meaningful measures to en~ure that unfortunate fallen women do not again fall 

into the trap of red light area contaminated with foul atmosphere. Law is a social 

engineer. The Courts are part of the State steering by way of judicial review. 

Judicial statesmanship is required to help regaining social order and stability. 

Interpretation is effective armoury in its bow to steer clear the social malady, 

economic reorganization as effective inStruments remove disunity, and prevent 

frustration of the disadvantaged, deprived and denied social segments in the 

efficacy of law, and pragmatic direction pave way for social stability peace and 

order. This process sustains faith of the people in rule of law an,d the democracy 

becomes useful means to the common man to realize his meaningful right to life 

guaranteed by Article 21. "342 

The Court was concerned in this case more with the rehabilitation aspect · 

than with prevention of the crime. Therefore it emphasized on the review of the 

relevant law in this behalf, effective implementation of the scheme to provide 

self-ernploymeot, training in weaving, knitting, painting and other meaningful 

programmes to provide the fallen women the regular source of income by self

employment or, after vocational education, the appropriate employment 

generating schemes in governmental, _semi-governmental or private 

organisations.343 In addition, tne Supreme Court appointed the Committee to 

enquire into problem of children of fallen women and submit a report. The report 

341 AIR 1990 SC 292. 
342 Ibid, Pam 26& 60. 
343 Ibid. 
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was accordingly submitted after extensive travelling to far and wide parts of the 

country; it studied not the problem of the children of the fallen women but also· 

the route cause of the menace of child prostitution and the prostitution as such 

and the need for its eradication. Ttte prevailing conditions have been ·pointed out 

in the Report and beneficial actions already taken by some of the Social Action 

Groups have been pointed and ~lso noted. They have also dealt with the 

problems of the children. The State Governments and the Central Government 

were supplies with the copies of the Report and they have not even objected to 

the recommendations; in fact, they cannot be objected to since it is a fact 

prevailing, unfortunately, in the country. Therefore, the relief cannot be restricted 

to the pleadings or to the scope of the directions earlier issued; the Court'can 

take cognizance from indisputable or the undisputed facts from the Report of 

Committee and other reports and artides published in recognized Journals and 

act upon it. Placing reliance thereon, the directions given in the Order, aim not 

only at giving benefits to the children but also to root out the w~ry source of the 

problem as has been pointed out in the first part of the Order, it is for the · 

Government to evolve suitable programme of action.344 The court further 

reminded th~ Government that It should make reparation to prevent trafficking in 

. women, rescue them from red light ar~as and other areas in which the women 

are d.riven or trapped in prostitution. Their rehabilitation by socio-economic 

empowerment and justice is the constitutional duty of the State. Their economic 

empowerment and social justice with dignity of person are the fundamental rights 

and the Court and the Government should positively endeavour to ensure 

them.345 

g) Child Prostitution 

Many unfortunate teen-aged female children and girts in full bloom are 

being sold in various parts of the country, for paltry sum. even by their parents'. 

finding themselves unable to maintain their children on account of acute poverty 

and unbearable miseries and hoplrig that their children would be engaged only in 

household duti.es or manual labour. But those who are acting as pimps or brokers 

in the 'flesh trade' an~ brothel keepers who hu~t for these teen aged children and 

young girls to make money either purchase or kidnap them by deceitful means 

and unjustly and forcibly inveigle them into 'flesh trade'. Once these unfortunate 

victims are taken to the dens of. prostitutes and sold to brothel keepers, they are 

shockingly and brutally treated and confined in complete seclusion in a tiny 

claustrophobic room . for several days· without food until they succumb to the 

344 Ibid, Paras 50 & 90. 
345 . . 

Ibid, Paras S 1,52,60. 
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vicious desires of the brothel keepers and enter into the unethical and squalid 

business of prostitution. These vl~ims though unwilling to lead this obnoxious 

way of life have no other way except to surrender themselves retreating into 

silence and submitting their bodies to_ all the dirty customers including even . 

sexagenarians with plastic smile .. This was the argument made by the petitioner 

in Vishal Jeet.v. Union of Indi~',346 where, a Division Bench or the Supreme 

Court speaking through Justice Ratnaval Pandian dealt with a PIL seeking 

issuance of Certain directions, to CBI: 

(1) to institute an enquiry against those police officers under whose jurisdiction 

Red Light areas as well Devadasi and login traditions are flourishing and to take 

necessary action against such erring police officers and law .breakers; 

(2) to bring all the in_mates of the red light areas and also those who are engaged 

in "flesh trade" to protective homes of the respective States and to provide them 
' ' . . 

with proper medical aid, shelter, e~ucation and training in various disciplines of 

life so as to enable them to choos~ a more dignified way of life and 

(3) to bring the children of those prostitutes and other children found begging in 

streets and a•so the girls pushed into "flesh trade" to protective homes and then 

to I rehabilitate them.347 

The Court held that it was neither pra.cticable and possible nor desirable to 

·make a roving enquiry through the CBI throughout the length and breadth of this 

country and no useful purpose will be served by issuing any such direction, as 

requested by the petitioner. Further, this malignity cannot be eradicated either by 

banishing, branding, scourging or inflicting severe punishment on these helpless 

and hapless victims most of whom are unwilling partiCipants and involuntary 

victims of compelled circumstances and who, finding. no way to escape, are 

weeping or wailing throughout. However, it would . be appropriate if certain 

directions are given in this regard to State Governments and Union Territories.348 

Regarqing child prostitution the Court said that: 

"There are provisions In Penal Code and under Juvenile Justice Act which are 

meant for. protection of children. In spite of these stringent ana rehabilitative 

provisions of law under various Acts~ it cannot be said that the desired result has 

been achieved. It cannot be gainsaid that a remarkable degree of ignorance or 

callousness or culpable ihdif{erence is manifested in uprooting this cancerous 

growth despite the fact that the _day has arrived imperiously demanding· an 

objective multi-dimensional study and a searching investigation into the matter 
, . I 

relating to the causes and effects of this evil and requiring most rational measures 

346 AIR 1990 SC 1412. 
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to weed out the vices of illicit trafficking. This malady is not only a social but also a 

socio-economic problem and, therefore, the measures to be taken in that regard 

should be more preventive rather than punitive. 11349 

The matter is one of great importance warranting a comprehensive and 

searching analysis and requiring a humanistic rather than a purely legalistic 

approach from different angles. 'The · questions involved cause considerable 

anxiety to the Court iii reaching a satisfactory solution in eradicating such sexual 

exploitation of children. No denyin.g the fact that prostitution always remains as a 

running sore in the body of civilization and destroys all moral values. The causes 

and evil effects of prostitution maligning the society ar:e so notorious and frightful 

that none can gainsay it. This malignity is daily and hourly threatening the 

community at large slowly but steadily making its way onwards leaving a track 

marked with broken hopes. Therefore, the necessity for appropriate and dra.stic 

action to eradicate this evil has become apparent but its successful 

consummation ultimately rests with the public at large.350 

The Court further observed that: 

"It is highly deplorable and heartrending to note that many poverty stricken 

children and girls in the prime of youth are taken to 'flesh market' and forcibly 

pushed into the 'flesh trade' whiclt is being carried on in titter violation of all 

canons of morality, decency arid dignity of humankind. There cannot be two 

opinions - indeed there Is none - that this obnoxious and abominable crime 

committed with all kinds of unthinkable vulgarity should be eradicated at all levels 

by drastic steps. 11351 

It is obvious that in a civilized society the ·importance of child welfare 

cannot be over emphasized, .because the welfare of the entire community, its 

growth and development, depend on the health and well-being of its children. 

Children are 'supremely important national asset' and the future well-being of the 

nation depends on how its children grow and develop.352 Therefore the Court 

issued the following direction :353 

1. All the State Governments and the Governments of Union Territories should 

direct their concerned law enforcing authorities to take appropriate and speedy 

action under the existing laws in !=!radicating child prostitution without giving room 

for any complaint of remissness or culpable indifference. · 

2. The State Governments and the Governments of Union Territories should set 

up a separate Advisory Committee Within their respective zones consisting of the 

349 ibid, Para 11 A. 
350 Ibid. . 
351 Ibid at p. 1415 
352 Ibid. . 
353 Ibid alp. 1411. 
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Secretary of the Social Welfare Department or Board, the Secretary of the Law 

Department, sociologists, crimir'!o!ogist members of the women's orgarizations, 

members of Indian Council of Child Welfare and Indian Council of Social Welfare 

as well the members of various voluntary social organizations and associations 

etc., the main objects of the Advisory Committee beirig to make suggestions of: 

(a) the measures to be taken in eradicatfng the child, prostitution, and 

(b) the social welfare programmes to be implemented· for the care, protection, 

treatment, development and rehabilitation of the young fallen victims namely the 

children and girls rescued either from the brothel ·houses or from the vices of 

prostitution. 

3. All the State Governments and the Governments of Union Territories should 

take steps in providing adequpte and rehabilitative homes manned by well

qualified trained social workers, psychiatrists and doctors. 

4. The Union Government should set up a committee of its own in the line, we 

have suggested under direction ~o. (2) the main object of which is to evolve 

welfare programmes to be imple~ented on the national level for the care, 

protection, rehabilitation etc. etc. of the young fallen victims namely the children 

and girls and to make suggestions of amendments to the existing .Jaws or for 

enactment of any new law, if so warranted for the prevention of sexual 

exploitation of children. 

5. The Central Government and the Governments of States and Union Territories 

should devise a machinery of its own for ensuring the proper implementation of 

the suggestions that would be made by the respective committees. 

6. The Advisory Committee can also go deep into Devadasi system and Jogin 

tradition and give their valuable advice and suggestions as to what best the 

Government could do in that regard. 

7. The copies of the affidavits and the list containing the names of 9 girls are 

directed to be forwarded to the Commissioner of Police, Delhi for necessary 

action. 

In Gaurav Jain v. Union of India/54 the Supreme Court appointed the 

Committee to enquire into problem of children of fallen women and submit a 

report. The report was accordingly submitted after extensive travelling to far and 

wide parts of the country; it studied not the problem of the children of the fallen 

women but also the route cause of the menace of child prostitution and the 

prostitution as such and the need for its eradication. 

The V.C. Mahajan Committee has identified ten types of prostitutes like 

street walkers, religious prostitutes, prostitutes in brothel, singing and dancing 

354 AIR 1990 SC 292. 
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girls, bar nude, massage parlour and some call girls. Another committee's ·report \ 

reveals that the age group of the prostitutes below 20 years of age are 75%, 21 

to 30 years are 40°/o, 30 to 35 years are 18% and above 35 years 12%. At the 

time of entry in the prostitution they are neglected juveniles and the major 

reasons for induction in the prostitution are poverty and unemployment or lack of 

appropriate rehabilitation etc. All abhor stigma, 16% due to family tradition and 

9% due to illiteracy, 94.6% prostitutes are Indtans, 2.6 are Nepali and 2.7 are 

Bangladeshi, 84.36% are Hindu, 18.8% are Muslim and 3.5% are Christians, 

24% belong to -other backward classes,36% dalits and scheduled tribes and 40% 

others. In terms of martial s~tus of prostitutes, 10.6% are married, 34.4% are 

unmarried and 54.2% are divorced or widows.355 

h) Decriminalization of Prostitution-The Silence of Indian Law 

The criminal law as contained in the IPC and _the Immoral Traffic 

(Prevention} Act 1986 perceive prostitution as a necessary evil which should be 

contained but not be completely prohibited. The laws do criminalize the outward 

manifestations like· soliciting, brothel-keeping, trafficking in women for 

prostitution, but do not ban prostitution per se. Formulated in this manner; 

women in prostitution are exposed to harassment by the police and exploitation 

by pimps and customers.356 Now under the Guidelines the Magistrate is required 

to maintain a list of those who have been given safe custody of persons rescued 

or removed on the furnishing pf undertakings; and in the event of it being 

brought to the Magistrate's notice that such person has returned to prostitution, 

the giver of the undertaking would after an enquiry be debarred from furnishing 

any undertaking in any proceedings under the Immoral Traffic Prevention Act 

1986. The Court also suggested that the post of the Special Officer shall 

whenever possible be held by a woman police officer and that there should at all 

the time ·be in place the. Advisory Board consisting of five workers to be 

associated with the Special Police Officer. 

The Act is not constitutionally invalid as offending Article 19(1) (g). It is no 

doubt true that the Act curtails the fundamental rights of prostitutes to carry on . . 

their trade. These restrictions have been enacted under Articles 23 and 26 of the 

Constitution and therefore override the fundamental rights guaranteed by Article 

19(1) (g).357
• The Act doe~ not aim at-abolition of prostitutes and prostitution as 

' 
such and make it per se a criminal offence or punish a woman because she 

355 Gaumv Jain v. Union.of lndia, AIR 1997 SC 3o43. 
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prostitutes herself but its purpose is to inhibit or abolish commercialized vice. But 

certain exception in Section 7 inhibits the woman herself from the practice of her 

profession in contravention of its terms and to t~at extent renders prostitution a 

penal offence.358 

The argument behind decriminalization is that unnecessarily police 

harasses the parties on the .one hand and increases the burden of investigation, 

prosecution and trial. Thus, in India prostitution is decriminalized. The 

prostitution can enter into business openly and not clandestinely within or outside 

public places. They can advertise about their services and the brothel owners and 

racketeers probably will at least have less control over them. Police and court 

. have lost their jurisdiction to some extent and can not interfere in the matter 

unless there is a complaint from either party about "sexual exploitation or 

abuse."359 Decriminalization is .the deletion of a crime from stature. Then is 

prostitution decriminalized? There seems to be no direct answer to this question. 

At this juncture most one can say that ·prostitution is neither totally criminalized 

nor totally criminalized. 

i) The Shifting in Paradigm in the West 

The first international 'campaign i~ respect of prostitution began with an . 

attempt to repeal the· Contagious Disease Act of the British origin that applied to 

all the countries under British rule. The then Contagious Disease Acts, of 1864, 

1866, and 1869 were then used to control the spread the venereal diseases. This 

reflects that the sex workers were then viewed as the carrier of sexually 

transmitted diseases.360 Under these Acts the sex workers. were required to 

register with the police, and they had to submit to regular medical examination. 

Those suffering from sexually transmitted diseases were confined to special lock . 

hospitals until they cured. In case of refusal'to go to medical test the police used 

to forcibly take them to the hospital. The result was that many sex workers 

. disappeared to avoid police haraSsment~ The purpose of those Acts was mainly to 

protect the health ·of the British soldiers who were a regular visitor to brothels. It 

was women lik~ Josephine Butler who fir~t sought the issue of this kind ?f 'white 

slave trade' to international agenda and argued that the Acts were a real threat to 

the civil liberties of all women. After the repeal of the Acts 1883, the feminist 

movement shifted from the government control of women's sexuality to social 

358 AIR 1967 Gujrat 21 L . 
359 Dr. J. Mahanta, "Silent Decriminalisation of Prostitution in India,"Criminal Law Journal (1992),at 
E.45. . 
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purity movement, which dominated the international arena for about one hundred 

years.361 

If we look to the international forum, we will see that a number of 

conventions and international agreements have been concluded and adopted by 

the members of the international community, 'but all have _proved to be a good 

business for academics.'362 

The trend is quite visible which shows that from the late nineteenth century to 

the mld-1980 an abolitionist perspective dominated the international discou·rse, 

defining prostitution as a form of slavery and a violation of human rights, and 

aiming to abolish prostitution itself. Since 1980s, however, a paradigm shift is 

now evident and the international campaign moved from abolitionist approach to 

women's right to self-assertion, and determination in all fields, including 

prostitution.363ln tl;le west, decriminalization of certain crimes closely followed the 

victimless crime movement that started in 1940s. The crimes in which both 

victims and offenders agree to commit the crimes are known as victimless crimes. 

However, it is difficult to indicate what those are. Normally the authorities on the 

subject include certain crimes like prostitution, homosexuality, gambling, 
- . ''-

smuggling, . bootlegging etc. In the international front contrary to the anti-

trafficking lobby, the World Charter for Prostitutes Rights 1985 raised a demand 

of decriminalizing all aspects of· adult prostitution · resulting from individual 

decision. 364 

International Committee for prostitutes, rights had declared the following 

rights of the prostitutes.365 

(i) Decriminalize all aspects of adult prostitution resulting from 

individual decision. 

(ii) Regulate third parties according to standard business codes to 

prevent the abuse ~nd stigmatization of prostitutes. 

(iii) Enforce criminal laws against cases of fraud, coercion, violence, 

child sexual abuse etc. everywhere and across national 

boundaries. 

(iv) Eradicate laws that can be interpreted to deny freedom of 

association and travel; 

(v) Guarantee prost_i~utes all human rights and civil liberties. 

361 Dr: Subhash Chandra Singh, "Prostitution And Trafficking in Women: lntemational Feminist 
Perpespectives, •• Criminal Law Journal, (2003) at p.8. 
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351 



(vi) There should be . no law which implies systematic zoning of 

prostitution. 

(vii) All women and men should be educated to periodical health 

screening :tor sexually transmitted diseases. 

(viii) Develop educational programs to change social attitude which 

stigmatize and discriminate against prostitutes anQ ex

prostitutes of any race, gender or nationality. 

A debate at the International level is going on, regarding the 

appropriate law reform relating to sex trade and human rights. It has always 

been demanded by the sex workers that at least basic human rights which are 

being enshrined in the democratic Constitutions of civilized nations~' like, freedom 

of economic activity and freedom of association should be made available to them 

also. So that labour laws are applicable to them also. The World Whores Congress 

in Amsterdam in 1985 that demanded decriminalization and protection of rights of 

prostitutes. The intense .phase of discussions began with the two International 

Conferences on this subject, he_ld in 1994 in Mai (Thailand) and Utrencht 

(Netherlands).366 Both the conferences supported the idea of sex workers' right to 

self-determination which incluae the ability on the right of the individual of decide 

to work as a prostitute, and the prostitution . be taken as a form of work, 

consequently, sex workers' right to safe working conditions. The UN Special 

Rapporteur on Violence Against Women, Radhika Coomaraswamy argues that a 

discussion of prostitution must accept that prostitution as a phenomenon is the 

aggregate of social and sexual relations which are historically, culturally and 

personally specific. There is a distinction between voluntary and forced 

prostitution.367 Some women· become prostitutes through rational choice while 

others become prostitutes as a result of ~ercion, deception, or economic 

enslavement. The final document of the United Nations Fourth World Conference 

on Women in 1995 in Beijing cc;mdemns only forced prostitution and not 

prostitution. This was a major shift towards a new approach to prostitution. The 

distinction between voluntary and forced prostitution has implicitly been 

recognized by the International Community. No International Convention 

condemns the· abuse of human rights of prostitutes who join the profession 

voluntarily. The global society has sustained this profession for its own urges but 

neither gave its due in the societY-nor legal recognition.368 All these proves that a 

366 Supm note 361 at p. 12. · 
367 Radhlka Coomaraswamy, "Report of the Special Rapporteur on Violence against Women," Geneva, 
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greater emphasis is now being given by the international 'community to the social 

and economic conditions which determine prostitution as sex work and to the 

diversity of issues affecting women who practice the profession of prostitution. 369 

H Ind!e~n Solution to the Problem of Prostitution 

i) The 'Identification of Traditional a. Emerging Factors That Promotes 

Prostitution 

The factors and forces which promote prostitution today are as numerous 

too/ to enumerate. No catalogue or inventory has so far been framed to 

adequately explain the reasons which encourage a woman to become a 

prostitute.370 Traditional explanations of poverty, allurement and exploitation, 

traumatic personal and sotial experience, individual personally based 

predisposition, family culture and tradition etc, do not however, adequately 

explain the matrix of the problem of prostitution in modem times. Sociologists 

believe that prostitution today has assumed the proportion of an organized crime, 

and is more of a business than a despicable and dehumanizing occupational 

alternative of those women who are often without resources to earn a respectable 

living either for themselves or for their dependents. Qne must understand that 

economic want, poverty, dearth and destitution can not be the sole reason for the 

booming growth of this business in modem times. There has emerged a class of 

prostitutes particularly of young girts and women, both married and unmarried, 

who are driven to prostitution not on account of necessity but on account of an 

overpowering desire to earn easy money for the fulfilment of their desire for 

luxuries.371 Some women of well to do class take to prostitution as a part-time 

business, for the purpose of raising money and fulfilling their other desire. In 

other words a separate class of sophisticated prostitutior;~ has emerged in modern 

day world especially in the metros where women are joining in prostitution in an 

increasing number. For the.m prostitution is a matter of greed and not need. In 

today's world the traditional concept of brothel is und.er going rapid changes, 

which the Indian law is yet to take in to account. Now the owner of any hotel, 

park, resorts, beauty parlour or private place, is either giving a helping hand to 

this new genre of people or people having sufficient money. Now if a person have 

sufficient mon~y he or she can by booking these places escape the clutches of 
law. in the most inetros one can order sex like just one order a pizza.372 In the 

big cities prostitution is no longer causes a moral horror. It is accepted as an 

369 Dr. Subhasb Chandra Singh, "Prostitution and Trafficking in Woman : International Feminist 
Perspective", Criminal Law Journal, (2003), at pp. 10-13. . 
370 Dr. S. P. Sri,-astava, "Prostitution- Groing Monster With Many Faces," Social Welfare, August
Sept~mber (2003) at p.53. 
371 Ibid, at 54. ' 
372 Times of India, New Delhi, June 22, 2003. 
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inevitable consequence of consumerist culture where every thing is available for 

price.373 

The Internet has heralded boom time for this profession. It lures people . 

who would earlier shy away from openly visiting brothels or transaction with taxi · 

drivers, and hotel room-boys. They no longer feel vulnerable. The complete 

anonymity that the internet provides ensures that prospective clients- and the 

call girls, for that matter- can easily maintain their facade of respectability: 

Besides the faster communication, the internet has also broadened the call girls' 

area of operation and the tantalizing advertisements popping up in the adult 

websites. The only thing that counts here is cash, hard cash and plenty of it. The 

pimps promise quality- the girls sometimes come from 'respectable' families, they 

are coilege students and models wanting to make a fast buck. The Police of 

course, look at it all as another headache to investigate net crimes, pleads 

helplessness In dealing with the rampant prostitution thorough the Internet. 

Controlling the flesh trade has ~I ways been tough. We just do. not have the 

resources to detect or investigate the wide gamut of paid sexual propositions 
I 

being made on the internet, cutting across state borders. In India first came the 

cell phones and now the internet. The call girls are having it easy. It may look 

easy, but it is not actually. The pimps and the call girls try to take precautions 

while negotiating with prospective clients._ Firstly, their e-mail addresses are 

always opened under a fictitious name and address. Even when meeting clients, 

they never reveal their real names. Rather, they keep changing the names they 

work under.374 

The problem is that in most of the cases a. highly organized network of 

pimps and brothel owner is tricking young girls from_ various part of the country 

into prostitution in India. From pushing relatives into the trade, traffickers 

changed tactics and found that false marriages sham love affairs and promise of 

lucrative jobs not them easy gains. Early marriage being a common practice in 

India, trick them into coming to certain parts of the country and sell them. The 

police know of many traffickers who have married 10 or 15 times, delivering each 

of the wives to brothels. Increased vigilance on trafficking activity has meant 

evolving more and more devious ways of getting the girls across the border. If 

'married' to their trafficker, the girls co:-operate in being taken across the border 

without arousing the suspidon of the border police. Pretending to be visiting 

relatives across the border, or going ·for treatment are common pretences in 

373 Dr. S. P. Sri,-astava, "Prostitution- Groing Monster With Many Faces,"" Social Welfare, August
September (2003) at p.55. 
374 Hindustan Times, Chandigarh200 December, 2001. 
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which the trafficked girl actively joins without realizing what waits her across the 

border. 

According to police officials, trafficking in women and children is the third 

largest source of profit for organized crime, coming close behind only drugs and 

arms. Crores of rupees being involved in the trade, large organized gro.ups, 

connected to criminal elements, have entered the business. India is the route for 

traffickers to the UAE and European countries and Delhi and Mumbai serve as the 

main transit points for international trafficking. 375 Unfortunately, the illegal 

profession of prostitution still takes place on one excuse or the other. Law takes 

its own course but it takes time. Prostitution is for livelihood or commercial 

purpose it is a matter of legal interpretation, and it takes lots of time and gives 

lots of scope to grow this profession. At present this profession has added new. 

problem with the inflow.of girls from Nepal and Bangladesh, influence of the cyb~r 

system, beauty parlours etc. the HIV menace is· another problem which has its 

genesis in this profession. Somet~ing is -required to be done to save the rights of 

the prostitutes. Presently, the law. takes care of these women who are compelled 

to adopt the proStitution but law does not take care of those women who join this 

profession voluntarily. 

·. ii) Implementation of Human Rights Agenda for them 

Sociologists, social thinkers, social activists, voluntary women 

organizations and statutory women like National Commission for Women, among 

others, are now a days engaged in the empirical studies and applying their 

mental faculties to the question whether prostitution be legalized. Protagonists for 

legalization an~ trying to justify their view~point, inter alia. On the ground that it 

would help socio-legal treatment of rehabilitation, footing while opponents of 

legalization apprehend that it would lead to spurt in this profession- a remedy 

worse than the disease. Be. that as it may, both the groups are working on the 

assumption that under the existing law the profession of prostitution is not legal 

The rise of prostitution has also contributed in the increased number of 

HIV patients. The HIV epidemic is newly emerging phenomenon which requires 

immediate and effective controL AIDS pandemic is not only a threat to the socio

economic development and public health but also a challenge to the women's 

right, status and dignity. Discriminatory treatment exists in the area of 

prostit~tion. Prostitutio~ is an offen~ in India. Public. health protection requires 

that HIV test should be conducted. In case of prostitution women are only forced 

to ~ndergo HIV ~est. But men also must be forced to undergo the test. The Article 

47 of the Constitution of India, one of the directive principles of State policy 

375 Hindustan Times, Chandigarh, 27th January, 2002. 
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states that it is the duty of the state to improve the public health of the people. 

There are proposals that in case of prostitution, women must undergo medical 

test and should be tested whether they are free from HIV or not. But this 

discriminatory approach compelled to undergo HIV test. The National Commission 

. for Women should take utmost care in plucking all discriminatory aspect while 

making any legislation for women. The women rather than suffering silently have 

to prove their greatness by protecting themselves and. the society from the 

clutches of AIDS pandemic. To achieve this all kinds of unequal and 

discriminatory treatments should be rooted out from the society, socially, 

economically, psychologically, medically, legally and attitudinally.376
• 

· According to United Nations Report by the mid 1990s, a quarter or more of 

prostitutes in New Delhi, Hyderabad, Pune, Tripura and Vellore cities tested . 

positive for HIV. In Mumbai, the prevalence of HIV among prostitutes has reached 

· 70 percent. In India when people tall about AIDS, the singl~ group of people that 

comes to their mind .most commonly is that of prostitutes. The earliest and widely 

publicized detection of HIV infection in India among a few prostitutes in Chennai 

in 1986 and subsequent media reports of the rapid increase of HIV prevalence 

among prostitutions in· a Mumbai red-light area during the next few years are 

perhaps responsible for such public perception. This perception, however perhaps. 
. ' 

represents the reality. In India prostitutes are indeed extremely vulnerable to 

HIV/AIDS. It is true that HIV infection has by now spread among all sections of 

urban and rural population of India but as a single group, perhaps the client of 

prostitutes may be blamed for the spread. Many of them, often beca~se of their 

reluctance to use condoms, get the HIV infection from prostitutes and then 

transmit it to wives and other prostitutes. There is one in the three chances that 

. infected women, when pregnant, transmit the infection to the new born babies. It 

has been· observed in many HIV/ AIDS intervention projects in red-light areas of 

india that it is not difficult to educate and motivate prostitutes regarding use of 

condoms for protection but the prevalence of condom use among them does not 

increase adequa.tely because prevalence of condom use among them does not 

increase adequately because their clients are unwilling to do so. Clients usually 

agree that t.ttat do not get full pleasure in sexual intercourse if condom is used. 

Prostitutes are. mostly powerless, economically and otherwise to insist on the use 
- . 

of condoms by their clients. Hence, fOr making a HIV/AIDS intervention project 

376 Dr V. Hemalata De\ri; ''Undermining the DignityofWomen.,.An evaluationfromAIDS View 
Point," Criminal Law Journal, (1996) at pp. 113-116. 
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among prostitutes effective, it is necessary to include in it a strategy for 

community development among prostitutes and for their empowerment.377 

Prostitution is being regulated by the law, but still there are some grey 

areas which need correction, voluntary prostitution, the children of prostitutes are 

the most stigmatized and helpless group in the society. The exigencies of her 

work result in the children of prostitute being neglected as well as starved of the 

normal childhood. The surrounding environment in the brothel gives a wrong 

direction to the children of prostitutes. There should be law to save the human 

rights of voluntary prostitutes and strict implementation of law to rehabilitate the 

prostitution should be minimized. The attempts made by the legislators and law 

enforcing. agencies have not succeeded so far because the problem concerning 

prostitution is not only legal one but it has social dimension too. Law has its own 

limitation and it can not eradicate the sodal problems immediately. For the 

eradication of social evils, a change of sodal behaviour is required. It needs social 

revolution through education and _economic empowerment of women. No woman 

should be compelled to join the flesh trade by the fraud of others. 

Sex trafficking, like other forms of globalization, violates human rights 

across the borders. There are no barriers to free movement of the object. of 

sexual object for sexual services. In our country the paralogics of human rights 

movements remained insufficient to translate into meaningful social reality of 

staging movement against sex trafficking. The existing human rights discourse 

·~as failed to address the politics of cruelty involved in sex trafficking. The law still 

falls to stop this kind of rape for profit. The morality of aspiration demands as 

civic duty a serious concern with the ways of promoting social economic 

structures that attend to causes of distress and destitution, desexualisation and 

dehumanization, pauperization and powerlessness, anomie and alienation- all of 

which enable sex trafficking not merely to exist but to grow apace. The justice in 

the flesh or the corporeal notion of justice accords a foundational dignity to 

gender equality in ways no incorporeal notion of justice either aspires or 

archives.378 One must realize that appropriate law reform with regard to sex trade 

is rooted in human rights agenda. It has always been a demand of the sex 

workers that the fundamental rights enshrined .in the democratic constitution 

encompasses their freedom of profession or trade and association, the right of 
' -

self determination. Prostitution and other activities in the informal sphere should 

377 Anthropological Perspective on Prostitution and AIDSs in India, Economic & Political Weekly, 20-
26 Oct. 2001, at 4029. 

· 
378 Upendra Ba'U, "From Human Rights to the Right to be women," in Amita Dhanda & Archana 
Parashar (etal), in "'Engendering: EsSays-in honourofLotika Sarkar," (Eastern Book Company, 1999) 
atp.290. 
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be recognized as a form of work. Prostitutes and other sex workers should enjoy 

the right to safe working condition like other human being. Indeed a due 

recognition of their existing realities is warranted for the protection of the human 

rights of a vast majority of people who themselves constitute as a separate class 

in terms of social status and indignity. The International Committee for 

Prostitutes Rights (!CPR) in 1985, the two World Whores Congress held 

respectively in Amsterdam( Netherlands) in 1985 and Brussels( Belgium) in 1986, 

the creation of the World Charter for Prostitutes. Rights through these two 

Congresses, the World Summit in 1989 demonstrates that there is urgent need to 

realize that prostitutes human rights movement helps us t() understand that 

criminalization of prostitution. serves to drive this business into a hidden economy 

that makes sex workers vulnerable to further marginalization and exploitation to 

an extent which leaves them without recourse to legal and health protection. 

Freedom of occupational choice, protection of health and safety, and prosecution 

of those who commits acts of violence against sex workers ar~ central to the 

struggle.379 Our law so far has been unresponsive to all. these development. The 

individual right to self determihation allows one the ability and right of one 

individual to decide to work as a prostitute. This· is necessary for reducing the 

vulnerability of prostitutes and others to trafficking. In this context prostitution 

and other activities in the informal sphere should be recognized as a form of sex 

work. Prostitutes and other sex workers have a right to safe working condition, 

and right to health by reason of being a human being. The legal policy of any 

state can not be ignorant of the vast majority of the people engaged in this 

profession v~luntarily or in voluntarily.380 

F) A Sum Up 

1. An individual's status in society depends upon the totality of the legal 

rights available to and enjoyed by him or her in different aspects of life 

whether it is marital, social, political or economic. In other words women 

often face multiple barriers to being free and equal in the societies. Some 

barrier$ are based on their gender and some. are on their sex. Sexual 

harassment and sexual exploitation of women operates as a barrier to 

their free and equal participation in· the society in a dignified way, and 

make them an object or item of sex which can fulfil the unwelcome and 

379 Dr. Subhash Chandra Shing, "Prostitution and Trafficking in Women: International Feminist 
Perspectives," Criminal Law Jouma1,(2003) at p. -13. 
380 Note that in India a single State West Bengal the Mahila Samariwya Committee is the India's first 
sex workers organization and is one of the larges,t organization founded Calcutta in 1994. By 1997. the 
number of sex workers associated with the organization in West Bengal has crossed 30,000. 
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unwanted lust or desire of the physically, economically or otherwise 

strongly placed masculine gender. It must be admitted that sexual 

harassment and exploitation of women are incompatible with the dignity 

and worth of human person, and must be eliminated by legal measure, 

national and international co-operation in such fields such as economic and 

social development, education, health care, poverty alleviation and social . 

support. 

2. The latest development of law. relating to sexual harassment of working 

women has raised the concern of the working women to some extent. The 

protection is no doubt available to the women working in the public and 

private sector. But it is doubtful whether the present law can prevent 

sexual harassment of women working in various un-organized sector. 

3. So far as sexual harassment is concerned the role of the Apex Court has . 

been significant for many· reasons. Firstly the Court in Vishaka381 

recognized the fact of sexual harassment as a true phenomenon. Secondly 

the court recognized openly that there were legislative vacuum in the field 

. of law to deal with the problem of sexual harassment. Thirdly it recognized 

. the structural and systematic nature of sexual . harassment at the 

workplace. Fourthly by declaring sexual harassment as the violation of 

fundamental right the Apex Court raised the protectional aspect of women 

from such harassment at least theoretically. Fifthly it directed for settil')g 

up of machinery ·for the prevention of sexual harassment of working 

women. Sixthly the Apex Court in the instant case is.sued guidelines in 

response to a gang rape of a social worker in the. State Development 

Programme.382 This active and progressive legal realism must be given 

credit in a country which is riddled with so many things namely, gender 

bias, historical and religious myth, illiteracy superstition, and above all 

corruption, that starts from womb to the tomb Sixthly the Court in the 

absence of any legislation and explidt though not. identical statutory 

provision, had taken the recourse of provisions of progressive international 

law. This is silent averments that the legislature should follow not blindly 

but wisely. 

381 (1997) 6 sec 241. 
382 Some people consider this as the biggest irony as the remedies suggested by the court in the instant 
case was of little lise to the vic~itn. This because the guidelines arose as a response to the gang rnpe of 
a social worker in the State Development Programme, the remedies suggested may be of little use to 
the victim The researcher however appreciates and rmderstands the courage and tenacity shown by the 
Apex Court in \'3fious matter by the Apex court in a country which gets a rank in terms of corruption in 
the world. 
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4. The Apex Court delivered its judgment in Vishaka in the year 1997. But 

this declaration that sexual harassment is a violation of fundamental rights 

is of little pract:ical relevance to women in the private and un-organized 

sectors, as they are not provided with an affordable and expedious remedy 

in the form of writ petitions. It is difficult to visualize the impl~mentation 

of the Vishaka machinery in situations of migrant labour, sole 

proprietorships, piece rate work and different form of unorganized labour. 

5. In~ spite of these decisions the position of women in India did not change 

much and they continued to suffer from sexual harassment at the 

workplace. In most of the cases it was found that the Complaint 

Committees were not properly constituted and also being manipulated by 

. the accused who happens to held a higher rank or had a higher position of 

authority. 

6. Even after Vishaka All these prove that after Vishaka nothing has changed. 

Women's in India are and will be raising complaints of sexual harassment 

in an extremely hostile environment with the risk of backlash, humiliation, 

injury whether mental or physical and a complete loss of confidentiality. 

The post Vishaka development reflects the scenario of the reaction of most 

institutions; trying to bury the matter, vilify and target the women or 

hurriedly convene a committee to conduct a token slipshod or completely 

adverse investigation. It also reveals that plight of the ~omplainant of 

sexual harassment speciaUy when the accused is the owner or part of 

management, or occupies a position of authority which curtails the 

possibilities of an impartial inquiry. 

7 .. 'The Sexual Harassment of Women .at Work Place (Prevention, Prohibition 

and Redressal) Bill, 2006', if translated into law and implemented would 

do justice to many working women of this country. This is because of the 

fact that the Bill if translated in to Act would mean and imply the 

following'; a) the coverage· that the Bill gives, b) the prohibition and 

definition of sexual harassment in workplace, and the explanation that the 

Bill gives, c) the protection that the Bill gives to a variety of women 

working under different umbrella, d) the coverage that the Bill includes in 

terms of employees and employers, e) the definition of sexual harassment 

and the accompanying eXplanations as to what it means and what it 

includes, f) the ambit of the Bill that brings within its ambit i.e., the 

contractual service, unorganized sectors, g) the clarity of definition as to 

women and employer and employees for the purposes of the Bill, h) the 

proposal as to the establishment of various authorities and complaint 
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committees and the rules thereto as to the constitution and their power, i) 

the detailed provisio"f1 as to who is an aggrieyed women and the 

jurisdictions of the authorities and complaint committees; their powers, 

duties of the workplace, procedure for lodging and dealing with complaint, 

j) the widening of,the concept of workplace and the duty of the workplace 

and also the duty of the emRioyer- in the respective workplace. 

8. Sexual exploitation of the women and child,· namely the prostitute is 

another area which suffers the neglect of our legal policy. At various levels 

it has been considered that women also have human rights. The need of 

the hour is the identification and a proper realization of the reasons both 

traditional as well as emerging factor that are contributing towards the 

unabated rise of prostitution. The menacing march of materialistic culture, 

out of which prostitution now derives strength, support and sustenance, 

needs to be refashioned through carefully crafted programmes of moral 

regeneration, poverty alienation, and other programme so that no new 

vict~m joins this profession· of exploitation. It is submitted criminalization 

of prostitution would be a remedy worse than the disease until a complete 

and full _ proof rehabilitation programme is_ made and effectively 

implemented. The brazen rnarketization of sex needs to be prevented and 

controlled through vigorous law enforcement measures backed and 

buttresse~ by preventive action initiated by governmental agencies, NGOs. 

A proper health care programme is _also necessary for those victims who 

have already fallen prey to this menace. 

9. The role of the Apex Court has been appreciable in as much as the court 

has realized that this mal!gnity (prQstitution) cannot be eradicated either 

by banishing, branding, scourging or inflicting severe punishment on these 

helpless and hapless victims most of whom are unwilling participants and 

involuntary victims of compelled circumstances and who, finding no way to 

escape, are weeping or wailing throughout. The Court therefore issued 

various directions to the Central and State Government and other bodies 

to take tmmediate action for the eradication of child prostitution. It has 

appointed a Committee which It studied not the problem of the children of 

the fallen women but also the ro.ute cause of the menace of child 

prostitution and the prostitution as such and the need for its eradication. 

10. Governmental protective homes have their problem with 

Institutionalization and the. Most of the homes do not provide a decent 

and healthy standard of living forthem. 
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11. The voices against sexual harassment of working. women were raised 

considerably but only to protect a particular class of women. Consequently 

it was overlooked that prostitutes who are also entitled to enjoy human 

rights of the women, have their nght to livelihood. It is in the brothel or 

the place where they carry on their profession they regularly become the 

victim of sexual harassment, 'including unnatural lust. More over the status . 

which they carry in our mind due to their profession make them no entity 

and thus no case of sexual harassment of the prostitute is reported and 

they also do not dare to report it. In the absence of any authentic data 

one can argue that their profession being prostitution they offer sex in 

return of money as such no possibility of sexual assault or harassment is 

imaginable. But if one turns to the so ca,lled civic society, would see that in 

spite of having laws to prevent sexual harassment of working women, 

such incidents are happening. Consequently it can not be denied that the 

. evil which takes place in t~e sphere which is under regulation of law is 

surly to take place in the sphere which is yet to be regulated or brought 

under the regulation of law. 

12. The concept of obscenity has always linked with the concept of morality in 

the sodety. Law and morality are almost similar but not identical concepts. 

Where morality prescribes the standard code of conduct, law prescribes 

punishment for its violation. Thus law and morality are concepts; 

complimentary to each other. They strengthen and reinforce each other. 

In fact morality is the blood, which runs through the portals of law. The 

concept of obscenity or indecency is also a part of the larger body of our 

system of social morality. Social morality is something, which has the 

vocal and tacit approval of the sodety. What is beyond the accepted and 

established norms of society becomes immoral. Law comes into play, only 

to contain and eradicate this growth of indecency and obscenity in the 

society. 
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CHAPTER-VII 

CONCLUSION AND SUGGESTIONS 

"That itJferno is a picture of human society in a state of sin and corruption, every 

body will readily agree. And since we are today fairly well convinced that society 

is in a" ~ad way and not necessarily evolving in the direction of perfectibility, we 

find it easy to recognize the various stages by which the deep corruption is 

reachef!. Futility, lack of a living faith, the drift into loose morality, greedy 

consumption, financial irrespdiJsibillty, and uncontrolled bad tamper; a seff

opiniori.ed and obstinate Individualism, violence, sterility, and lack of reverence 

for life· and property including one's own; the exploitation of sex, the debasing 

language by advertisement and propaganda, the commercializing of religion, the 

pandering to superstition and the conditioning of people's mind by mass-hysteria 

and spell-binding of all kinds,_ e venality and string-pulling in public affairs, 

hypocrisy, dishonesty in material things, inteilectual dishonesty, the fomenting of 

discord (class against class, nation against nation) for what one can get out of it, 

the falsification and destruction of all the means of communication, the 
' -

exploitation of the lowest and the stupidest mass-emotions, treachery even to 

the fundamentals of kinship, country, the chosen friend, and the sworn 

allegiance; these are the all-too-recognizable stages that lead to the cold death 

' . of society and extinguishing of all civilized relations. "--Dorothy Sayers 

· The acknowledgement of the above truth of the present decade dictates 

the righteous people to feel that what we need is a new paradigm,. a new vision 

or reality, a fundamental change in our thoughts, perceptions and values. Unless 

we remould the cultural structure of the world we would not be able to reach 

f)earer to our higher aspirations. The history then reminds us that where we were 

and how we are now in comparison to the past. This reality of the present day 

world which has become excessively consumerist, commercialist, exhibitionist, 

indiviqualist afld more horridly hedonist with full booming of materialism makes 

the task of criminal justice system more difficult especially in the matter of sexual 

·offences against women. All most the entire people of the present day civilization 

are running after money, sex, enjoyment and satisfaction by whatever means 

they come. However, the root cause of the problem has always been common in 

certain matters of the past and uncommon in matters that are and have been the 

result of the modern complexities supplemented, regimented by the scientific 
X 

developmen~ & blooming technologies and complimented by the western impact 

of education & culture and resultant change of attitude towards life and 
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consequential transformation of the les~ hedonist self into more hedonist and 

pleasureist humankind. 

It may be submitted that ·in almost all the societies whether ancient or 

contemporary, the status accorded to women has been more or less 

discriminatory and prejudicial. The status of women varied to a great extent from 

time to time. Whereas the Vedic and Puranic tradition ascribed a divine status to 

womeh in terms of Lakshmi, Durga, and Saraswati, the latter development 

diluted this position of women. Their position started deteriorating visibly in pre

independence and early post independence period. Women were denied the right 

of ownership of property and inheritance. They were treated as objects and kept 

together with the retarded and deformed. The patriarchy started keeping women 

illiterate economically unrecognized, socially inferior and legally helpless. Their 

image in public life had been negatively influenced due to their unvalued and 

. under valued work in economic terms. 

At the international level, the emergence of human rights paved the way 

for women's right. In the late nineteen hundred sixties women's issues became

more specific and were clearly visible at the international level. Various 

international convention and declaration at least acknowledged equality of status 

and opportunity for women is a must for the development of a nation and fpr the 

· peace; progress and prosperity of the universe. Much of the credit goes to the 

international body namely the United Nations for its relentless endeavour for the 

realization and protection of numan rights-that also encompasses the human 

rights of women. The United Nations along with its various specialized agencies 

through various convention, conferences, declaration and action plan made it 

dear that the rights of women are central to their vision of a democratic society. 

At the national level it is only the constitution which became the sole 

repository of the protectional rights and status of the women. During post 

independence period, our legislature h-as been a late starter with regard to the 

women's status and rights. It was only during 1990's separate legislations dealing 

with women's issues came to be passed by the legislature and separate ·bodies 

were established or constituted for the protection of women's rights. At the 

national level the real reprieve for the women with regard to their status and 

rights cam~ from the highest court of the country which had taken various clues 

from the constitution and various -international instruments to which India was a 

signatory. The application of human rights jurisprudence by the judiciary not only 

clarified the status and position of women but also raised their equality of status 

and opportunity. Now the Indian society acknowledges that women also 
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contribute ih nations building. The position of Indian women is no better 

compared to their counterparts In other parts of the wor\d. 

At the international level the human rights of women and of girl child have 

been emphatically verbalised. The human rights of women and girl child have 

been highlighted; the full and equal participation of women in political, civil, 

economic, social, and cultural life,\ at the national, regional and the international 

levels and the eradication of all forms of discrimination on grounds of sex are 

priority objectives of the international community. But at the national level, one 

must S?IY that the sorry factors are emerging and discernible. Indian women have 

largely remained bereft of the advances in science and technology basically due 

to the pariah status historically accorded to them. Various macro indicators 

related to their education, employment, health and participation in economic 

activities attest that gender inequalitie~ and women's vulnerability stand stark, 

numerous initiatives notwithstanding. 

While violence against women continues to increase in India, the law and 

the criminal jUstice system have in many ways failed to respond or deal 

effectively with this. Indeed the rate of conviction is reported to be less than 10% 

in crimes against women. 1 Infact apart from paying lip service to issues of sexual 

violence against women from time to time, very little effort has been made in the 

past few years by the state to curb or deal with this kind of violence, both in 

terms of making the law more sensitive to women and in terms of enforcing it. 

Women therefore continue to suffer without adequate legal or other redress. 

Although some amendment took place in the early eighties, the substantive laws 

relating to sexual offences against women are yet to be amended and the present 

laws are still remaining as inadequate and ineffective to combat sexual offences 

against women. 

In all the developed societies sexual offending and the policies to combat it 

has been a rapidly moving terrain over the last four decades. However, our 

country has been a late starter in this respect and it is only 1980's the legislature 

brought certain amendments to the existing laws relating to sexual offences. The 

fact still remains that the present law on sexual offences is confused and 

· confusing, incoherent and has many anomalies that need resolving. Many of the 

offences were created long ago and reflect the social and legal system of their 

-------~--------

1 Crimes in India, National Crime Record Bureau, Ministry of Home affairs, Government of India. 
1997. 
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time. The law must be broug~t up to date, both to take on broad human rights 

and gender Issues. 

The present criminal law fails to categorize comprehensively the sexual 

offences; particularly which are committed against women. The present day· 

societies are witnessing various patterns of sexual abuses, therefore we now have 

the understanding of those patterns. The law needs to formulate provisions to 

deal with those abuses. 

The criminal law should not intervene in the private lives of citizens. But it 

should not also ignore and keep outside of its ambit certain sexual behaviour that 

takes place In private if that Is Injurious to the victim. The law relating to marital 

rape in this regard requires a rethinking and reformation. The criminal law should 

not only take the notice of the contemporary developments of the society within 

its territorial limit but also beyond it so that it can get a clue for reformation and 

chang~s. 

The criminal law has failed to realize the true nature of the offence of rape 

by merely recognizing it only as an offence affecting human body. It is still to 

recognize the trauma which the victim of rape suffers and the pain which it feels. 

Sexual offences against women should not be viewed only as offences affecting 

human body. Sexual offences often involves, gender violation, physical violence, 

psychological assault, and gross violation of human rights of the people of 

weaker sex, and therefore requires a _separate placeme·nt, significant attention, 

. and reformation in the criminal law in order to meet with the challenges of the 

materialistic and fast changing sodety of the country. 

The law stresses on the element of consent, however it has no definite 

definition in the armoury of law. It appears that the policy of law is to limit rape 

to acts done by force or threat for force or fraud or by deception, although, there 

is little difference between sexual access gained through the actual or threatened 

use of physical violence and that g;ained through the actual or threatened use of 

. economic organizational , or emotional, or social · violence. Tukaram v State of 

MaJl"rashtra/ brought forward the fact that, the parameters of consent in. rape 

cases are opeh to argument, where the Supreme Court held that the fear which 

the clause 'thirdly' of section 3753 IPC speaks of is negatived by the 

circumstances, i.e. the victim's failure to appeal to her companions and her 

conduct in meekly following the accused (constable) ancl allowing him to have his 

way to the extent of satisfying his lust rules out 'passive submission'. In Uday.v. 

2 AIR 1979 SC 185. . 
3 Clause thirdly of section 375 IPC says that a man is said to commit rape who, has sexual intercourse 
with a woman with her consent, when her consent has been obtained by putting her or any person in 
whom she is interested in fear of death or of hurt. 
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State of Karnataka,4 the complainant was deeply in love with the accused, and 

on a promise that he would marry her on a later date the prosecutrix gave her 

consent to sexual intercourse. They continued to meet and often having sexual · 

intercourse and the prosecutrix became pregnant. She then lodged a complaint 

on failure of the appellant to marry her. The Court held that, the consent cannot 

be said to be given under a misconception of fact. A false promise is not a fact 

within the meaning of the Penal Code for determining whether consent given by 

the prosecutrix was voluntary or under a misconception of fact. It is unfortunate 

that the Learned Court failed to realize the consequences of this reasoning; which 

will virtually give a free hand to the people who cheats or makes a false promise 

and commits sexual intercourse with young girl and then escapes the 

. _ respor:"~Sibility. ·In the instant case there was no doubt that the promise to marry 

induced the prosecutrix to consent to sexual intercourse. The appellant was in a 

superior position considering; tl'le gender imbalance in our country; the promise. 

to marry the prosecutrix. In other. words the accused was in a position to exercise 

an undue influence on the prosecutrix. The Court overlooked this aspect. More 

over this judgment also brings forward the in adequacy of the law which does not 

cover situations like in the instant case. The prosecutrix in the instant case has 

been thrown in to indignity, there was violation ofthe self of the person (the girl), 

although realization came on the breach of promise to marry her by the accused. 

_Becoming mother of a child without actually being married is a constant indignity 

and agony in our society that would follow her till she dies; should be realized by 

a gender sensitive Court. The Court missed a chance to make a judicial legislation 

making 'cohabitation with a woman by making false promises to marry her' an 

offence. The above parameter of consent however does not answer the question 

whether the act of the accused Is sodally and morally desirable. 

The law lays stress on penetration which is required to constitute sexual 

-intercourse. The meaning of sexual intercourse is confined in narrow terms to 

·include penile/vaginal penetration -only and tan riot be enlarged to include 

penile/anal, penile/oral, fil1ger/ vaginal, finger/anal or object/vaginal penetration. 

It also leaves penetration through some object. The law therefore leaves a vast 

majority of child sexual abuse cases where the penetration is other than 

penile/vaginal. The present legal policy seems to give an impression that 'the 

neutral hazard of life meant that children are always at risk from illness and 

disease, as well as injury from accident and drug abuse. Risk from adult offenders 

outside and inside the family seems to have been relatively rare,' whereas the 

4 (2003) 4 sec 46. 
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reality Is otherwise. The problem of adult court hearing evidence from a child 

victim is another area that needs to be sorted out immediately. 

The present law does not even cover all kinds of rape. Further more· the 

law omits all those instances where the wife is obliged irrespective of her own 

desire. Marital rape therefore, finds. partial recognition in the criminal law. But 
\ 

this recognition does not extend its protection to women of all the ages. 

Attempt to commit rape' has not been specifically incorporated as an 

offence in our Penal Code. The authority to punish the 'attempt to commit rape' 

has been derived by the Indian Courts from section 511 of the Indian Penal Code, 

i860 which is a general provision to punish all attempts towards offences. The 

present legal policy and judicial behaviour gives an impression that attempt to 

rape and indecent assault which falls within the meaning of section 354, IPC are 

the same thing, although in reality they are not. On the wh9le it can be said that 

the reality is that in most of the cases the offender is punished under section 354 

IPC which attracts two years imprisonment due to judicial interpretation, which is 

a pro_of of reliance In the old decision and adherence to the age old belief. It is 

only I~ a very few cases the offender is held guilty of attempt to rape and. 

punished sufficiently. 

It is true that a woman, who is raped, undergoes two crises, the rape and 

the subsequent trial. While the first seriously wounds her dignity, curbs her 

individual, destroys her sense of security and may often ruin her physically, the 

second is no less potent of mischief, in as much as ·it not only forces her to re-live 

through the traumatic experience, but also does so in the glare of publidty in a 

totally alien atmosphere, with the whole apparatus and paraphernalia of the 

criminal justice system focused upon her. 

There are many defects in the criminal law which prescribes procedure for 

investigation, trial and the victim's evidence. Firstly, complaints are handled 

roughly and are not given such attention as is warranted. The victims, more often 

than no, are humiliated by the police. The victim invariably finds rape trials a 

tral!matlc experience. The experience of giving evidence in Court is negative and 

destructive. The victims often considers the ordeal to be even worse than the 

rape it self. Undoubtedly, the Court proceeding adds to and prolongs the 

psychological stress the victim b_ad to suffer as a result of the rape ·itself. In 

effect, the focus of the law upon corroboration, consent and character of the 

prosecutrix and a standard of proof of ·guilt going beyond reasonable doubt 

results in an increasing alienation of the general public from, the legal system, 

who find the law and legal language difficult to understand and who think that the 
' 

courts are not run so well as one would expect. 
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The trial courts and in some -cases the High Courts forgets the well settled 

rule that corroboration as condition for judicial reliance on the testimony of a 

prosecutrix is not a matter of law but a guidance of prudence under given 

circumstances and acquits the accused when there is no corroborative evidence .. 

Some times they test the evidence of prosecutrix with same amount of suspicion 

as that of accomplice. They even do not follow the guidance given by the Apex 

Court that although medical evidence is relevant to establish the factum of 

occurrence of sexual intercourse, it is to remain restricted only to the factual 

aspect of the offence. The legal aspect whether rape was committed has to be 

established in the light of testimonial evidence, including the statement of the 

victim. Sometimes the Trial Court searches for contradictions and variations in 

the statement of the. prosecutrix microscopically, so as to disbelieve her version. 

On the whole it may be submitted that the defective and callous 

investigation, improper collection of evidence and samples, delayed medical 

examination, inconclusive report, and wrong appreciation of the evidence by the 

courts altogether helps the accused which in turn acts like an insult to an injury 

that the victim has already suffered. The confidence of the victim erodes simply 

pecause the whole criminal justice system operates against the interest of the 

victim of rape. 

The present criminal justice system is accused centric. The policy of law as 

it appears that the duty of the state ends with the trial and where possible with 

the conviction of the accused. The accused has been convicted so justice is done 

to the victim. This policy it is submitted fails respond to the cries of the victim 

and hesitates to adopt and accommodate the compensatory jurisprudence which 

is being followed by most of the advanced jurisdictions. Under the present system 

the victim has the right to be medically examined, judicially heard, and her right 

to demand conviction for the accused and nothing more than that. It is submitted 

that only one or two judicial pronouncement entitling her to a meagre interim 

compensation can not console the victim of rape. A separate fund and machinery 

for victim's right to assistance therefore, is the need of the hour, which cannot be 

and should not' be ·neglected by a country that has a constitution which proclaims 

justice for all and declares it a democratic, socialist, republic and vouchsafes to 

protect its entire citizens. The sad plight of a ravished girl and the child born as a 

result of .the offence of rape is faYtoo well-known in our conservative society. In 

the Indian society for no fault of their own both the mother ·and the child become 

social outcaste. In such a case to completely wipe out the stigma of illegitimacy 

sti~king on to the forehead of an unfortunate child an appropriate legislation on 

the line of section 16 of the Hindu Marriage Act, 1955 is a must and mostly 
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required.5 In this regard provision should be made to confer on the mother as 

well as the child the right to get maintenance from the offender where he is 

identified, and convicted. Where the accused remains untraced or where the 

accused could not be convicted the state must take up the responsibility of their 

maintenance and upbringing till they stand on their own feet. 

Victims attr~ct an unprecedented level of interest, both as a subject of 

criminological enquiry and focus of criminal justice policy only at the academic 

level and to some extent at the judicial level. So far as ~he implementation of the 

science of victimology is concerned weste,rn countries had been the first to 

Implement it. However in case of our country the academics first, the judiciary 

second to raise the voices for and on behalf of victims and the policy 

makers(legislature) were .the last to respond, in our country. The whole polity 

although silent seems to be confused including the judiciary which is an organ of 

the state. The judiciary which has and had tried to raise the victims profile, 

ensured victims needs and the importance of the victim right to assistance and 

services, has been sceptical by pronouncing' it is the duty of the legislature'. At a 

time when the impulse to punish dominates, it remains doubtful whether 

reorientation towards the victim will in fact foster reintegrative or reparative 

ends. However there is one danQer that concerns for the victim may be used to 

justify the pursuit of punitivisirrt in their name and the promotion of victim's 

interest over those of the offender. 

Our sentencing policy and the decisions of courts in various level of the 

country is bound to misled one, specially in view of the fact that, in most of the 

cases there has been a complete 'U Turn" of the decision starting from the lower 

trial court to the highest court of the ·state. Moreover the lower judidary, the 

higher judiciary including the Supreme Court has been in a dilemma as to the 

exact punishment which is necessarily .to be imposed in sexual offences against 

women. Whether we should retain death sentence or not is a different matter. 

But going by the Supreme Courts own logic which it applied to consider whether a 

case falls within the 'rarest of the rare' category it may be submitted that the 

court has fa ilea to consider the vulnerability of· the victim and enormity of the 

crime in many cases. For example in Mohd Chaman.v. State/ (NCT of Delhi), in 

State of Mahara~htra.v. Bharat Fakira Dhiwar/ in Bantu v State of M.P,S 

5 
Section 16 of the said Act gives justice to the child of a bigamous marriage by declaring him to be 

legitimate even when the marriage proves to be a nullity in law. 
6 (2001) 2 sec 28. 
7 (2002) 1 sec 622. 
s (2001) 9 sec 615. 
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and in State of Maharashtra v Suresh.9 In all these cases10 the victims were 

more helpless than the victim In Dhananjay Chatterjee's11 case. It has also · 

failed to properly consider the motivation of the perpetrator and the execution in 

State of Maharashtra.v. Bharat Fakira Dhiwar, 12 in Bantu v State of M.P, 13 

in Raju v State of Haryana.14 It must be submitted that child rape cases are 

cases of perverse lust for sex where even innocent children 'are not spared in 

pursuit of sexual pleasure. It is a crime against humanity. Where the case is one 

of rape of a child coupled with murder or one rape of women coupled with murder 

the responsibility on the shoulders of the courts is more onerous so as to provide . 

proper legal protection to future generation of ~ildren by punishing the offender 

sufficiently. In many cases the Highest Court had altered the death sentence 
' ' 

imposed by the courts below it, and imposed only life imprisonment which in the 

opinion of the researcher was not proper. This is not going to suggest that the 

court should have Imposed death penalty. Whether the case falls in the 'rarest of 

the rare' category or Is one Perilously near the same; the victim's agony is same. 

Therefore the court could· have opted for the imposition of rigorous life 

imprisonment in view of the admitted fact that anything less than a penalty of 

greatest severity for any serious crime is thought to be a measure of toleration 

that is unwarranted and unwise. It is aJso submitted that some times the judicial 

behaviour have been harsh, sometimes they have been liberal. As to what are the 

rarest of the rare cases for imposing death sentence the decisions lacks 

uniformity. In certain rape ~ses acquittals gave rise to public protests. One way 

to solve the problem in sentencing sexu(tl offences could be the prescription of 

minimum sentence for each sexual offence by the legislature and strict adherence 

to the prescribed punishment by the judiciary at all lev_els of the country. Our 

legal policy has failed to bring about certain regulation and predictability in the 

matter of sentencing in this regard. In order to bring about certain regulation and 

predictability In the matter of sentencing, a statutory committee is therefore 

requited to lay guidelines on sentencing guid-elines under the Chairmanship of a 

former Judge of Supreme Court or a former Chief Justice of a High Court 

experienced in criminal law with other members representing the prosecution, 

legal profession, police, social scientist and women representative. 

9 (2000) 1 SCC471. 
10 Specially when we consider the age of the victini in all these cases ranging from one and half years 
to 14 years of age. . 
II ( 1994) 2 sec 220: Here the victim was 18 years old school going girL 
12 (2002) 1 sec 622. 
13 (2001) 9 sec 615. 
14 (2001) 9 sec so. 
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It may be submitted that most of the offences relating to marriage, 
. ' 

namely a) cohabitation caused by a man deceitfully inducing a belief of lawful 

marriage (section 493, IPC) b) marriage ceremony fraudulently gone through . 

without a lawful marriage by a person (section 496, IPC), c) marrying again 

during the lifetime of wife (Section 494,IPC) d) enticing or taking away or 

detaining with criminal intent a married woman (Section 498, IPC) e) sexual 

intercourse by a person with a married woman knowingly that she is the wife of 

another person(section 497,1PC) are in essence sexual offences against women. 

In all the first three cases consent plays a very significant place though law does 

not tak¢ any such notice. In all these cases the consent of the victim is obtained 

to certain act which either implies or legalizes sexual intercourse. The purpose "of 

the offender in all these cases is to gain sexual access. The offender therefore in 

the first case in.ducing a belief of lawful marriage (infact when there was not 

marriage at all in the eye of law) or goes through a fraudulent ceremony 

marriage in the second case. And in the third case he gains sexual access by 

marrying victim. However, the victim may or may not have the knowledge that 

the offender is having the spouse of an earlier marriage. In all the above four 

cases the offender if successful gains ·sexual access and commits sexual 
. ' 

· ' intercourse with the woman victim who is. unaware of the legality of the·marriaQe. 

In the first three cases it is always the woman victim losses her precious thing. In 

some cases she losses even more than what is lost by a victim of rape. She 

looses her virginity, she looses her faith and confidence reposed in the person. In 

sam~ cases she is left with the children born to them and the person releases 

himself from all responsibility. In the first three cases the elements are common; 

one her consent in that relation which legalizes sexual intercourse which was 

obtained by fraud or deceit and sexual intercourse which was the intention of the 

offender. In all the above four cases she becomes victim because of her sex and 

because of the sexual desire of the offender as such these offences are nothing 

. but in essence sexual offences against women. In the last case namely adultery 
- ' 

the offender is not required to gain sexual access through some fraud, deception 

or marriage a·nd obviously there they are the consenting party to the sexual 
.. 

intercourse. But since law prohibits sexual intercourse outside marriage and chief 

element being the sexual intercourse, the offence in essence becomes a sexual 

offence. However, all these offences have been kept under Chapter XX of the IPC 

which deals with offences relating to marriage. It is submitted that this kind of 

placement of these offences does not recognize the very nature of the offences. It 

'is submitted that they are essentially sexual offences against women and 

therefore they should be placed under the chapter· which exclusively deals with 
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sexual offences. It is also submitted that this has been a legislative fallacy of the 

author of the code and the continuance of the same policy by the successive 

government is a failure on their part to realize the true nature of the offence. 

Section 498 has prescribed for punishment of a person who takes away, 

entices, conceals or detains a married woman with intent that she may have illicit 

intercourse with any person. The po·ticy of the law seems to protect the interest of · 

the husband, as it is only the husband who can institute the prosecution 

proceedings for offences committed under this section. Even the consent of the 

woman does not give the accused any protection from the mischief of this section 

if the accused by his action and con~uct, _though not directly, had encouraged the 

woman, to leave her husband's place. When construed in this way one must see 

that this section also leaves a possibility of punishing an innocent where the 

married woman voluntarily leaves her husband's place for some or other reasons 

and stays away from him and takes the shelter of an innocent person. The 

innocent man may be prosecuted_ as because the married woman's consent is 

immaterial for the purpose of this section. The law contained in section 498 IPC 

thus ignores the entity of the wife and makes her the property of the husband. It 

may be submitted that in view Qf the change in the general outlook and social 

· status of woman and emphasis for equal rights and obligations for both husbands 

and wives a rethinking of the legal policy in this regard is called for. 

Our law relating to bigamy bears an unusual and uncommon feature which 
. . 

is not generally seen in case of other public law. This is because 494, IPC makes 

the offence dependent on the personal laws of the parties. The result is that it is 

applicable to all with the exception of Mohammedan males. Even it does not apply 

to all Hindus uniformly because of custom .. If one deliberately keeps a small 

lacuna, e.g. instead of taking the seven steps, takes only six steps while 

celebrating the second marriage, he can easily avoid the penalty prescribed by 

the sections even though by doing so he will be ruining the lives of two women. 

In order to attract Section 494 IPC the prosecution has to prove that the second 

marriage was validly performed as per the customary rights of either party under 

their personal laws. If there is any lapse in following the customary rules, the 

second marriage would be regarded as void. It is not always easy to prove long 

after the marriage that all the rituals were duly performed. To overcome these 
' 

practical difficulties a suitable provision be incorporated to the effect that if the 

man and the wife were living as husband and wife for a reasonably long period 

they shall be deemed to have married in accordance· with customary rites of 

either party thereto. This shall be rebuttable presumption and the finding shall 

not be binding in civil proceedings. In a number of cases admissions of marriage 
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by the qccused was not considered as evidence of it for the purposes of proving 

marriage in ah adultery or bigamy case. It is submitted that mere observance of 

the laws of evidence with flaws led to injustice to many women. 

The present legal policy relating to bigamy -punishes an offender with 

imprisonment of either description for a term which may be seven to ten years, 

and also fine. The present policy also operates with the assumption as if there is 

one victim i.e., the first wife although the offender of the offence of bigamy 

virtually destroys the life of two different women. Both of these women invariably 

are dependent on the offender of the offence. It is submitted that the present 

legal policy is accused centric-as because it fails to take account the miseries of 

the victims of bigamy, especially their economic plight. The present policy also 

operates blindly with the assumption as if there is one victim i.e. the first wife. 

A woman in a second marriage is not entitled to claim maintenance as in 

law a second marriage during the subsistence of the first marriage is not legal 

and valid. Such a woman though she is de facto the wife of the man, in law she is 

not his wife. Quite often the man marries for the second time suppressing the fact 

of earlier marriage. In such a situation the second wife can't claim the benefit of 

Section 125 for no fault of hers. The husband is absolved of his responsibility of 

maintaining his second wife. It Is submitted that this is manifestly unfair and 

unreasonable. The man should not be allowed to take advantage of his own illegal 

acts. Law should not be insensitive to the suffering of such women. Therefore the 

'definition ofthe word 'wife' in Section 125 should be amended so as to include a 

woman who was living with the man as his wife for a reasonably long period, 

during the subsistence of the first marriage. Compulsory registration of marriage 

and pre-registration verification of the male person would be a good measure of 

prevention of the recurrence of the offence. Uniform Civil Code with regard to 

marriage, divorce, inheritance has been suggested by many including our 

judicial)t. But until that stage arrives we may opt for economic sanction against 

the offender. The policy may also prescribe for the attachment of the valuables 

and properties and rational distribution of the same among the victims of bigamy .. 

Our legal policy relating to adultery which is incorporated in section 497 of 

the In~ian Penal Code and section 198 of the Code of Criminal Procedure 1973 

signifies the unequal status of husband and wife in the institution of marriage in 

India. This policy declares th~t man is a seducer and the married woman is 

merely his helpless and passive victim; he trespasses upon another man's marital 

property that is his wife by establishing a sexual relation with the married woman 

with her consent but without the consent or connivance of her husband. It also 

gives itnmunity to a married man, who may seduce and establish sexual liaison 
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. with an unmarried woman~ a widow ot a divorcee, as .because in that case he will 

not be considered guilty of adultery. Although this type of sexual link is equally 

potential to wreck the bond of marriage between him and his wife and therefore 

the policy itself may act like a boomerang and destroy one of its chief object i.e. 

the matrimony. 

Not only has the legislative 'polic:Y viewed male as a seducer, the judiciary 

confirmed it by its pronouncement. Truly the whole .law of adultery implies that; 

a) it confers upon the husband the right to prosecute the adulterer but it does not 

confer any right upon the wife to prosecute the woman with whom her husband 

has committed adultery, b) it does not confer any right on the wife to prosecute 

the husband who has committed adulter{ with another woman, c) it does not 

take in its ambit the cases ·where the husband has sexual relations with · 

unmarried women, or a divorced women, with the result that the husbands have 

a free licence under the law to have extramarital relationship with unmarried 

wome11 or divorced women. d) ~t also betrays the idea that a woman is not 

eligible to have such an exclusive right and claim over her husband. It must be 

submitted however that the Apex Court's reasoning "in defining the offence of 

adultery so as to restrict the class of offenders to men only, no constitutional 

provision is infringed and that Section 497 could not be struck down on the 

ground that it is desirable to delete it," defies the rules of prudence and the . -
reason itself,. is the humble submission of the researcher. This is because no 

adultery would be committed unless a woman was a party to it and that here the 

different treatment was not on the basis of biological difference but due to a 

gender biased perception. of sexuality. Therefore, there is no reason for not 

meting out similar treatment to the wife who has sexual intercourse with a man 

other than her husband. In this regard it may be submitted· that the court has 

failed to adopt the meaning of pen·al statute to changing social milieu. It failed to 

realize that Indian Penal Code fabricated in the imperial foundry well over a 
I 

century ago has not received anything but cursory parliamentary attention in the 

light of the higher values of the National Charter which is a testament of social . 
justice, right to life, equal~ty. So the court must permeate the Penal Code with 

exalted and expanded meaning to keep pace with constitutional values and the 

increasing enlightenment of inform~d public opinion. A nineteenth century text, 
•«• 

when applied to twentieth century conditions, cannot be construed by signals 

from grave. So, when the legislature_ fails the court can not deny its duty to 

innovate beyond the law. The researcher vehemently puts forward the argument 

that the criminallzation of adultery in India is discriminatory on its face and 
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violates Artides 3 and 26 of the ICCPR ·guaranteeing equality under and equal 

protection of the law. 

The present policy provides for the punishment of the adulterous husband 

with imprisonment which may extend to five ·years or with fine or with both. 

Consequently a guilty husband if convicted would be sent to jail and fined and his 

innocent wife would suffer for no offence. This is because of the Indian condition 

of the society as most of the women in our country economically still dependant 

on the husband. So the present legal policy which on the one hand protects the 

rights of the husband over his wife by punishing the adulterous man also hits 

indirectly though severely the innocent wife of the adulterous man if he is 

married. This policy of protecting one's rights at the cost of another who had no 

, role in snatching those rights needs serious rethinking. It may be submitted that 

the provision of section 497 are inconsistent with the modern notions of the 

status of woman and of the natural rights and obligation under marriage. 

Efficiency in marriage, as in partnership, requires that there be a proper legal 

remedy for adultery, and bigamy. 

'The present policy which punishes the offender of these offences with. 

imprisonment along with fine or without fine, is only accused centric and fails to 

address the problem arising out of these offences which the victim or victim or 

even the issues of the victim of these offences suffers. In both the adultery and 

bigamy each individual woman should be allowed to initiate proceedings whether 

civil or criminal. The law should make way for the adoption of the system of 'plea 

bargaining' which would allow settlement of cases between the accused and the 

victim through various measures including . compensation or some financial 

arranQements. Our stand on criminal justice system should not be meek and 

weak but positive and powerful from the perspective of victim's sufferings. ·our 

perspective in such offences should be against punitive cruelty form victims socio

economic position simply because oftentimes the present policy is curative 

futility. 

Section 377of the Indian Pena~ Code; punishes unnatural offence. One 

may run riot after the word "unnatural. n The section gives no clue but leaves it to 

· the interpretation of some people. It expresses as well conceals certain things. In 

doing so it neglects a domain that is constituted by homosexual or people of 

alternative sexuality; who existed· in the world since ancient period. This domain 

which is constituted by the people of alternative sexuality is also raising their 

voices around the world is gaining momentum not merely because of the fact that 

they are increasing in ·sufficient number. Our law is technically silent on 

lesbianism, but presumably not, on gay sexuality. The reason is that "Section 
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377, IPC de hors the Explanation appended to it consists of the following 

ingredients; a) a person accused of this offence had carnal intercourse with man, 

woman, or' animal; b) such intercourse was against the order of the nature ;and 

c) such act by the person accused of the offence was done voluntarily." These 

being the essential ingredient of the offence, it may be interpreted in a way 

whereby consensual sexual intercourse between two adult male or between two 

adult female would become an unnatural offence. But technically consensual 

sexual intercourse between two male adult would come within the ambit of the 

section. This is because of the fact _that the section makes it clear that 

penetration would be sufficient to constitute the carnal intercourse necessary to 

the offence described in the section. In other words since man ·can practically 

penetrate, sexual intercourse is possible between two male persons and would be 

considered as an offence under the section. On the other hand since women can 

not practically penetrate, this section technically keeps them outside its ambit. To 

put it differently women can not. penetrate and therefore a consensual sexual 

intercourse between two female would not be an offence under the section. So 

what emerges is tnat the section says a homosexual relation between two adult 

male would be an offence. It remains silent as to whether· homosexual relation 

between two female would be an offence in view of the technicality. 

Section 377, IPC punishes homosexuality, a practice of the sexual 

minority. The presumption of Jaw is clear, that hetero-sexuality is permissible 

practice, but the assumption of law about sexual orientation is open to 

questionability. Though section 377 IPC no where uses the term 'homosexual or 

homosexuality.' It thus seems that the existence of a domain which is constituted 

by the homosexuals e.g., gay or lesbians are neither named nor prohibited within 

the economy of law. Even beyond silencing, s. 377 goes on to create the binary 

categories of natural and unnatural, and which category lesbianism would fall into 

is pot In doubt. Even though section 377, IPC ostensibly it exciU<;1es lesbians from 

its ambit, it has been read expansively by State authorities to harass and 

intimidate lesbian women as well 

The universality of Human rights demands that prevailing and dominant 

cultural and social norms cariflot be invoked in a manner as to circumvent or 

restrain fundamental and constitutional rights. The legislative silence on 
--

lesbianism and antipathy toward homosexuality together with the repulsive 

societal attitude make these people suffer from identity crisis, and leave them in 

a vulnerable situation. It also fails to recognize the importance of protecting all 

families. It therefore, risks losing its normative power as a force for promoting 

equality. This is not going to suggest that deletion of section 377 IPC would do 
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justice to all. It may be necessary for the pro~ection of minors. But to the extent 

to which it prohibits voluntary sexual intercourse between two adult of the same 

sex, the law requires to be changed for recognizing and for giving space to 

certain categories of people having alternative sexuality. Right to marry and 

freedom as to the choice of one's mate or life f)artner can not be restricted in this 

way to the exclusion of a good number of people, especially in view of the 

changing scenario of this world. Law should not remain silent about a domain 

which is coming out with increased visibility of the people having alternative 

sexuality. The l.aw should acknowledge their existence, entity and allow them to 

marry; live with those they love. Let us acknowledge the. fact that like 

heterosexuality, homosexuality is an orientation, which is not unnatural. The 

present law contained in section 377, IPC, is therefore, a clear negation of the 

unified voice 'we,' 'the people of India,' enshrined in the Preamble of the 

Constitution. 

The concept of obscenity has alw_ays linked with the concept of morality in 

the society. Law and morality are almost similar but not identical concepts. Where 

morality prescribes the standard code of conduct, law prescribes punishment for 

its violation. Thus law and morality are concepts; complimentary to each other . 

. They strengthen and reinforce each other. In fact morality is the blood, which 

runs through the portals of law. The concept of obscenity or indecency is also a 

part of the larger body of our system of social morality. Social morality is 

something, which has the vocal and tacit approval of the society. What is beyond 

the accepted and established norms of society becomes immoral. Law comes into 

play, only to contain and eradicate this growth of indecency and obscenity in the 

societY. However the excessive commercialization of sex, people's attraction to 

sex exhibition, marketization of sex in the form of advertisement through mass 

media and beauty shows virtually raises the hunger of modern men not only for a 

beautiful female body but a bare, beautiful and sexy body. Women who are 

actively engaged ih modelling, pop shows, Television serials, film and advertising 

industry may find themselves in an awkward position if the obscenity laws are 

applied strictly. It is submitted that the whole law of. obscenity is not uniformly 

applied in the country. Closure of dance bars and prohibition on bar dancer's 

performance in some part of the country is reflective of a particular policy of the 

criminal law. But the silent entr-Y of World Wide Web along with all its gifts and 

evils through different websites showing nudity and pornography and its non

regulation is reflective qf a different policy of law relating to obscenity. This 

dualism of policy it is submitted requires a rethinking and reform. The criminal 

law has to, draw a balance between the fundamental freedom of trade or 
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profession and the rights which the criminal Jaw seeks to protect and enforce. In 

this regard it may be submitted that unless a minimum of conformity between 

legal order and social effectiveness is 'maintained by various processes of legal 

evolution, a revolution will ultimately destroy the existing dubious legal order and 

substit\,lte a new one. 

An individual's status in society depends upon the totality of the legal 

rights available to and enjoyed by him .or her in different aspects of life whether it 

is marital, social, political or economic. In other words women often face multiple 

barriers to being free and equal in the societies. Some barriers are based on their 

gender and some are on their sex. Sexual harassment and sexual exploitation of 

women operates as a barrier to their free and equal partic_ipation in the society in 

a dignified way, and make them an object or item of sex which can fulfil the 

unwelcome and unwanted lust or desire of the · physically, economically or 

otherwise strongly placed masculine gender. It fs submitted that sexual 

harassment and exploitation of women . are incompatible with the dignity and 

worth of human person, and must be eliminated by legal measure, national and 

international co-operation in such fields such as economic and social 

development, education, health care, poverty alleviation and social support. 

The latest development of law relating to sexual harassm'ent of working 

women has raised the conc~tn of the working women to some extent. The 

protection is no doubt available to the women working in the public and private 

sector. But it is doubtful whether the present law can prevent sexual harassment 

of women working in various L!n-organized sector. So far as sexual harassment is 

concerned the role of the Apex Court has been significant for many reasons. 

Firstly the Court in Vishaka15 recognized the fact of sexual harassment as a true 

, phenomenon. Secondly the court recognized openly that there were legislative 

vacuum in the field of law to deal with the problem of sexual harassment. Thirdly 

· it recognized the structural and systematic nature of sexual harassment at the 

workplace. Fourthly by declaring ·sexual harassment as the violation of 

f1.mdamental right the Apex Court raised the protectional aspect of women from 

such harassment at least theoretically.' Fifthly it directed for setting up of 

machinery for 'the prevention of sexual harassment of working women. Sixthly 

the Apex Court in the instant case issued guidelines in response to a gang rape of 

a social worker in the State Development Programme.16 This active ~nd 

15 (1997) 6 sec 241: AIR 1997 sc 3011. 
16 Some people consider this·as the biggest irony as the remedies suggested by the court in the instant 
case was of little usc to the victim. For details see. Sheba Tejani, "Sexual Harassment at the· 
Workplace: EJPerging Problems and Debates," Economic and Political Weekly, Vol-x.x.xix, no-41,( 
October 9, 2004) at p.4491. ·· 
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progressive legal realism must be given credit in a country which is riddled with 

so many things namely, gender bias, historical and religious myth, illiteracy 

· . superstition, and above all corruption, that starts from womb to the tomb. Sixthly 

the CouJ1 in· the absence of any legislation and explicit though not identical 

-stat~,Jtory· provision had taken the recourse of provisions of progressive 

international law. This is silent averments that the legislature should follow not 

blindly but wisely. 

The Apex Court delivered its judgment in Vishaka in the year 1997. It is 

submitted that this declaration that- sexual harassment is a violation of 

fundamental rights is of little practical relevance to women in the private and un

organiz~d sectors, as they are not provided with an affordable and expedious 

remedy in the form of writ petitions. It is difficult to visualize the implementation 

of the Vishaka machinery in situations of migrant labour, sole proprietorships, 

piece rate work and different form of unorganized labour. In spite of various 

decisions of the Ap~x Court fav?uring and protecting women, the position of 

women in India did not change much and they continue to suffer from sexual 

harassment at the workplace. In most of the cases it was found that the 
' Complaint Committees were not properly constituted and also being manipulated 

by the ~ccused who happens to held a higher rank or had a higher position of 

authority.· 

The National Crime Record Bureau's report in 2005 shows that reported 

incident of work place sexual harassment were 12325 in 2003 and 10001 in 
' ' 

2004Y This proves that even after Vishaka18 nothing has changed. Women's in 

India are and will be raising complaints of sexual harassment in an extremely 

hostile environment with the risk of backlash, humiliation, injury whether mental 

j:>r physical and a complete loss of confidentiality. The post Vishaka development 

reflects the scenario of the reaction of most institutions; trying to bury the 

matter, vilify and target the women or hurriedly. c~nvene a committee to conduct 

a token slipshod or completely adverse investigation. It also reveals that plight of 

the complainant of sexual harassment specially when the accused is the owner or 

part of management, or occupies a position of authority which curtails the 

pos~ibllities of an impartial inquiry. 

The SexL!al Harassment of Women at Work Place (Prevention, Prohibition 

and Redressal) Bill, 2006', If tra-nslated into law and implemented would do 

justice to many working women of this country. This is because of the fact that 

ttie Bill if translated in to Act woiJid mean and imply the following; a) the 

17 National Crime Record Bureau. 2005, Ministiy of Home Affairs, Government of India. 
18 Supra note 6. 
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coverage that the Bill givesf b) the prohibition and definition of sexual 

harassment in workplace, and the explanation that the Bill gives, c) the 

protection that the Bill gives to a variety of women working under different 

umbrella, d) the coverage that the Bill includes in terms of employees and 

employers, e) the definition of sexual harassment and the accompanying 

explanations as to what it means and what it includes, f) the ambit of the Bill that 

brings within its ambit i.e., the contractual service, unorganized sectors, g) the 

clarity of definition as to women and employer and employees for the purposes of 

the Bill, h) the proposal as to the establishment of various authorities and 

complaint committees and the rules thereto as to the constitution and their 

power, i) the detailed provision as to who is an aggrieved women and the 
\ 

jurisdictions of the authorities and complaint committees; their powers, duties of 

the workplace, procedure for lodging and dealing with complaint, j) the widening 

of the concept of workplace and the duty of the workplace and also the duty of 

the employer in the respective w~rkplace. 

Sexual exploitation of the women and child, namely the prostitute is 

another area which suffers the neglect of our legal policy. At various levels it has· 

been considered that women also have human rights. The need of the hour is the 

identification and a proper realization of the reasons _both traditional as well as 

emerging factor that are contributing towards the unabated rise of prostitution. 

The menacing march of materialistic_ culture, out of which prostitution now 

derives strength, support and sustenance, needs ·to be refashioned through 

carefully crafted progtammes of moral regeneration, poverty alienation, and other 

programme so that no new victim joins this profession of exploitation. It is 

submitted that criminalization of prostitution would be a remedy worse than the 

disease. until a complete and full ~roof rehabilitation programme is made and 
. I , 

I 

effectively implemented. The braze~ marketization of sex needs to be prevented 

and controlled through vigorous! law enforcement measures backed and 

buttressed by preventive action initiated by governmental agencies, NGOs. A 

proper health care programme is also necessary for those victims who· have 

already fallen prey to this menace. 

The role of the Apex Court has been appreciable in as much as the court 

has realized that this malignity (prostitution) cannot be eradicated either by 

_ banishing, branding, scourging or inflicting severe punishment on these helpless 

and hapless victims most of whom are unwilling participants and involuntary 

victims of compelled circumstances and who, finding no way to escape, are 

weeping or wailing throughout. The Court therefore issued various directions to 

the Central and State Government and other bodies to take immediate action for 

382 



the eradication of child prostitution. It has appointed a Committee which it 

studied not the problem of ·the children of the fallen women but also the route 

cause of the menace of· child prostitution and the prostitution as such and the 

need for its eradication. 

Governmental protective homes have their problem with 

institutionalization and the. Most' of the homes do not provide a decent and 

healthy standard of living for them. Not only the suitable legislation, but 

allocation of sufficient fund, better management and administration is required in 

this regard. · 

The voices. against sexual harassment of working women were raised 

considerably but only to protect a particular class of women. Consequently it was 

. , overlooked that prostitutes who are also entitled to enjoy human rights of the 

women, have their right to livelihood. It is in the brothel or the place where they 

carry on their profession they regularly become the victim of sexual harassment, 

including unnatural lust. More ov~r the status which they carry in our mind due to 

their profes~ion make them no entity and thus no case of sexual harassment of 

the prostitute is reported and they also do not dare to report it. In the absence of 

any authentic data one can argue that their profession being prostitution they 

offer ·sex in return of money as such no possibility of sexual assault or 

harassment is imaginable. But If one turns to the so called civic ~ociety, he would 

see th;:~t in spite of having laws to prevent sexual harassment of working women, 
. - . 
such incidents are happening. Consequently it can not be denied that the evil 

which takes place in the sphere which ·is under regulation of law is surly to take 

place in the sphere which is yet to be regulated or brought under the regulation 

of law. 

It is submitted ·that there are many defects In the present Criminal· Justice 

System. Under the present. system victims do not get at present the legal rights 

and protection they deserve to play their just .role in c;:riminal proceedings which 

tend to result in disinterestedness in the proceedings and consequent distortions 

in criminal justice administration. The resultant .damage of the system is the loss 

of confidence· of the people in the preSent crimin~l justice system. Secondly, 

victims feel ignored and are cry for attention and justice. The right of the victim 

under the present system does not extend to prefer an. appeal against any 
·-

adverse order· passed by the trial court. The appellate court should have the same 

powers to hear appeals against acquittal as it now has to entertain appeal against 

· conviction. There is no credible and fair reason why appeals against acquittals 
. . . . -

should lie only to the High Court. There is need for developing a cohesive system, 

in which, all parts work in co-ordination to achieve the common goal. 
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Adoption of French criminal justice system is therefore suggested as an 

effective measure that would help the victims of sexual offences. Under the 

French system, all those who suffer damage on account of the commission of an 

offence are entitled to become parties to the proceedings from the investigation 

stage itself. The Victim can assist investigation on proper lines and move the 

court for appropriate directions when the investigation gets delayed or distorted 

for whatever reasons. Victim's active participation ·during· trial greatly helps the 
\ 

court in the search for truth without inconveniencing the prosecution. He may 

suggest questions to the court to be put to witnesses produced in court. Under 

the French system victim may conduct the proceedings if the public prosecutor 

does not show due diligence. She can supplement the evidence adduced by the 

prosecution and put forth his own arguments. She can adduce evidence in the 

matter of loss, pain and suffering to decide on his entitlement of interim reliefs 

and compensation by way of restitution. 

It is submitted that if the criminal proceedings have to be fair to both the 

parties and if the court were to be properly assisted in its search for truth, the 

law has to recognize the right of victim's participation in investigation, 

prosecution and trial. If the victim is dead, or otherwise not available this right 

should vest in the next of kin. It should be possible even for Government, Welfare 

bodies and voluntary organizations registered for welfare of victims of sexual 

offences, child victims, those in charge of the care of aged and handicapped 

persons to implead themselves as parties whenever the court finds it appropriate 

for a just disposal of the case. 

On the whole it must be said that in our country, the incorporation of large 

number of common law and civil law in the nineteenth century followed by a 

reception of new constitutional models in the twentieth. century and by post

independence wave of reform and rationalization did very little good for the 

women of the country. The present criminal.justice system is the out come of this 

type of borrowing, consolidating and modernizing our national legal system which 

involved application of laws over wider spatial, ethnic and class areas .. The . 
present criminal justice system heavily relies on a plethora of persons for its 

enforcement, often there is no connection between agencies involved and 

misunderstanding or lack of understanding prevalent in the system. Misguided 

objectives of criminal justice, eXertion of undue influence on authorities involved 

in meeting out justice, lack of sincerity and expertise,· deep rooted corruption, 

accused centric nature of the system, are some of the problems which are 

plaguing our criminal justice system. A balancing act between the codified aims 
\ 

and socio-economically desirable aim of granting compensation to women viO:im 
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of sexual offences for the loss suffered is the requirement of the age. While the 

Apex Court has depicted a trend of compensatory justice, it is fissiparous and 

fragmented. It is high time that the legislature should revise the whole policy 

relating to sexual offences against women. 
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