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CHAPTER-V 

Onn~tural Offences 
I 

I , , 

AN OVt:R.VlEW 

Sex is what by which hutnan b~ings are divided between man and woman; 

male and ferpale. SE!x Is what that makes a difference between genders. Sex is 

what peop!e e}cperience. Sexual desire is what people feel and is often driven by. 

And wheh driVen by this desire p~ople can behave in a· complete different 

manner. F()tget about immediat~ r~actiqns of an offender driven by such desire in 
! 

case of rape; one may even be dtivel'l by s~ch desire in such a way and to such 

an extent that requires planning, patience, preparation and execution. A majority 

of sexual offences relating to marriage reflects this where victim did not 

undermand it ~nd even went t~l the extent Of complyjng everything wanted1 by 

the offender and after a colisld~f'l!lble period of time the victim discover-S that she 

is totally in a helpless condition.' tn the Jast preceding Chapter it has been seen & 

examin~d. 

It has been observed e~rller that what constitute a sexual offence varies 

over time and place. 2 Thus wh~t I~ a sexual offence in one country may not be in 

· another.3 An exlstlhg offence may b~ cle-criminalized at the stroke of a statute. 

An existing behaviour may be rec6gnized as needling to be criminalized. It 

sometimes depends upon the morality of a given society. The present chapter 

tries to lotate the iegal polic:Y ~s to what constitute unnatural offence, the legal 

interpr~tat.lon of the offenf:e, t~e s~ntence actually awarded by the court, the 

emergehti3. Qf alternative sexuality a11d Its decriminalization around the world, the 
I 

technl~~ll\:les of tne present law Whtcli Is open to the question, the emergence of 

a igndrable so~ial entity thoug~ insignificant in terms of the heterosexuality code 

enforced !)y the dominant sectiOn of the society. The present chapter also notes 

the development In the world '1!id trl~ to get a. clue as to what shouiQ be the way 

out. 

1 :Not d¢Jlllllttlc4 by we off~pder who d~eives ~er~ · 
f Homosexual activities were treated as offences in England till 1966. But after the passing of Sexual 
Offences Act 1%7 a homosex"Ual act in 1>rlvate between two consenting male who have attained the age 
of21 have been legalized. 
3 Homosexual activity is an offence in India, but it is now not an offence in England. 
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A) UNi\TU.~L Off~NCE PBrtNED 
The term 'unnatural offence' comes under Chapter XVI of the Indian Penal 

Code which deals w!~h offences affecting human body and finds its place as the 

last offence of the Sqid chapter. The titlE:! of the offence uses the words 'unnatural 

offences.' The word 'unnatural' 'means contrary to nature; abnormal; not 

spontaheous.4 The word 'carnal' implies something relating to physical, especially 

sexual needs, and activities.5 When construed in this way unnatural offence 

means sexual activities contrary to nature. Indian Penal-Code 1860 defines it as 

'carnal intercourse against th'i! C)rder of nature with any man, woman or animal.'6 

SectiQJl 377 of the Jndlan Penal Cpde 1860 makes it an offence by declaring that 
1'whoever l')as carnal Intercourse against the order of nature with any man, 

woman o!· animal shall be Jlunlshed with imprisonment for life, or· with 

imprisonment of eltl1er descriptlqn for a term wnich may extend to ten years, and 

shall a!so be liable to fine." Th~ seciton further makes it clear that penetration . ' -

would .be sufficient to constitute the carnal intercourse necessary to the offence 

described if) ~he sectlon.7 

The definition uses the Word 'against the order of nature' without any 

elaboration, and· lee~ves It for the judiciary to interpret. The definition . Is 

incomplete In this sense that what is natural for a particular society, culture o.r 

commUhlty may be quite unnatural fpr another. 'Against the order of the nature' 

assumes th~t what is unnat~ral is to be decided by the majority. It therefore 

surely imports the element majority code and has the potency of any neglecting 

minority pr"ctlces. Unnatur~l Qffen€e then indicates_ sexual perversion which 

takes shape in manifold forms8
. going by different names such as sodomy,9 

bugQerv, 10 bestiality ,H trlbadism/2 sadism/3 masochism. 14 The term unnatural 

4 See Oxford Coilcisc English Dictionary, 10111 Edition; Oxfoni University Press, Third. impression 
2000, at p. 1570. . 
5 Ibid,utp.214. , 
6 See section 377 of the Indian Penal Code, 1860. · 
1 Explanation tq section 371 of the liidUtn Pe~ Code, 1860. . 
8 Brothet John Antony, petitioner v The State, ltesJ>onderit. 1992 CrLJ 1352. · 
9 Non coital e&twil copliltttipn with a n1~mber of the ~ or opposite sex, e.g, per anus or per mouth. 
10 Int¢tc?Qt~e J}er anux by a niaii with a ~ pr wommi; Qr illterco\irse per anux or per vaginam by a 
ntaq or~ WOirulp With lli1 aJllmal. . . · 
11 Sexual intetcOtirSc by a human being W~th a lower animal. · 
12 Friction of ~he externa! geni~l or~\s by one WOII\811 on another by ·mutual bodily contact for the 
f.,ratification of the sexual desi~. · . . . . . . . · . 
· A form of sc:~~:ual perversion 111 whtch the mfltctton of pam and torture act as sexual stmmlants. 

14 Opposite of sadism, anq sexual gratification is Sought from the desire to be beaten, tonnented or 
humiliated by one's sexual partner. 
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offence implies sexual perversity.15 Therefore, sexual intercourse per nose with a 

bullock Is an unnatural offence within the meaning of section 377, IPC.16 

B) WHAT CONSTITUTE UNNATURAL OFFENCE 

Section 377 of the Penal Code is intended to punish the offence of 

sodomy, buggery and ·bestiality. The offence consists of a carnal knowledge 

committed against the order of nature by a person with a man, or in the same 

unnatural manner with a woman, or by a· man or woman in any manner with -an 

animai.U lh Brother John Antony v The State, 18 the court observed that: 

"Section 377, IPC de hors the Explanation appended to it consists of the following 

ingredients:-

/) A person accused of this offence, had carnal intercourse with man, woman, or 

animal; 

ii) Such intercourse was against the order of the nature ;and 

iii} Such act by the person accused of the offence was done voluntarily."19 

In Lohana Vasantlal Devchand v The State/0 there were three 

accused. Accused 1 and 2 had already committed the C?ffence, in question, which 

was carnal intercourse per anus, of the victim boy. The boy began to get a lot of 

pain and consequently, accused 2 could not succeed having the act. He therefore 

voluntarily did the act in question by putting his male organ in the mouth of the 

boy and there was also seminal discharge and the boy had to vomit it out. The 

question that arose for consideration therein was as to whether the insertion of 

.the male organ by the second accused into the orifice of the mouth of the by 

amounted to an offence under section 377, IPC. The court held that: 

'7he act was the actual -replacemeqt of desire of c;oitus and would amount to an 

offence punishable under section 377. There was an entry of male penis in the 

orifice of the mouth of the victim. There was the enveloping of a visiting member 

tw _the visited organism. There was the reciproCity; intercourse connotes 

reciprocity. It could, therefore,, be said that the act in question amounted. to an 

offence puni~hable under section 377."'21
. 

Same was the decision of the court in State of Kerala K Govindan/2 
- . 

where It held t~at committing of Intercourse by inserting the ·male organ between 

the thighs of another is an unnatural offence punishable under: section 377, IPC. 

This decision throws light that for committing an unnatural offence; it is not 

15 AIR 1983 SC 323. 
16 AIR 1934 Lahore 261: 1934 (35) Cr. L.J io%. 
17 Ratanlal & Dhirajlal, " The Indian Penal Code," 28th Edition Reprint ,( Wadhwa & Company, 
Nagpur, 1999) • p.530. · 
18 1992 Criminal Law Journal, at p. 1352. 
19 Id, at p. 355. _ 
20 AIR 1968 Gujrat 252: (1968) Cr.L.J. J, at p. 1277. 
21 Id. 
22 (1969) Cr.L.J, at p. 818. 
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· necessilrY to penetrate in to the orifice of mouth or anus or another by 

interpreting th~ word 'penetrate' to mean find access into or through, pass 

through.23 The abi>ve mentioned decisions also bring the fact that sexual 

intercourse Is only rneant for conception is an· outdated theory. But at the same 

time it could be said with out hesit~tion that the orifice of mouth is not according 

to the nature, rneant for sexuijl qr ¢arr'!al !ntercourse.
24 

C) ACTUAl. S~NTENCING QY THl: COURT IN UNNATURAL OFFENCES 

i'hqugh sed:lon 377 prqvldes punishtnent of imprisonment for life or 

ihlpHsonrnent of either description for a term which may extend to ten years, and 

fine, the actual sentence awarded bY our judiciary is not usually heavy. Thus 

where a highly educated per5on committed this offence the Apex Court having 

regard tb his loss of s~rvice and oth~r consequences to tlis career following the 

offence let him off with a sent¢nce of two months imprisonment.25In Fazal Rab 

Choudhary,. Appellant v St~te.of Bihar, Respondent,26 -the Supreme Court 

reduced the sentence of the accused ~o sex months imprisonment as because the 

accused While committing the offence pf sodomy did not use any force on the 

victim who was a boy. While reducing the sentence the court observed that: 

"Neither the notions of permissive society nor the fact that in some countries 

homosexuality has ceased te> -be an offence has influenced our thinking.'127 

rhis perhaps the homophobi~ that Jed the court to be over- cautious. In 

Charanjit Singh " State/8 a truck. driver twice committed sodomy on a boy in 

his truck, e~Em th4;!n only ~ senterice of one years imprisonment and a· fine of Rs. 

500 w(are Imposed on the ac<:Used. In Mihir alias Bhikari Charan Sahu v 

St~te/9 the court confirmed conviction of the accused under section 377 IPC, but 

-considering that the accused ha~ a broken family life and belonged to lower· 

strata of society, his sentence of rigorous imprisonment for three years was 

reduced to two years. Ratal"! Mia v State of Assam 30 is another glaring 

example where accused wa!? less than 21 . years old boy committed unnatural 

offenc~. ·the court reduced the sentence of 6 months rigorous imprisonm~nt . . -

imposed by the trla.l court, In spite of the fact that section 6 of the Probation of 

Offe!'ldt!rs Act, 1959 would not permit him to be released on probation. All these 

23 Brother John Antony, pctiiioner v The State, Respondent. 1992 Criminal Law Journal, at p. 1352, 
Para 23. · 
24 Ibid, Para 17. 
25 Chitranjan Das v Stale, 1975 Crimiilill Law Joutrial, 30 SC. 
26 ' . . ' ' ' 
27~8(:323. . . 

AIR SC 323, aLpara 3. 
28 1986 Cr LJ 173 (HP) 
29 1992 Cr LJ 488 (Ori). 
30 1988 bLJ 980(Gab). 

235. 



decisions together give an impression that unnatural offence is less punishable,in 

the· view of the court. This might not console the victim whether male or female, 

especially when the victim is a fTiinor. This is because of the fact that his or her 

pain remains the same. The courts above failed to realize the fact that in case of 

unnatural offences where there is no, consent on the part· of the victim, the agony 

may be greater. Besides this the. offence itself is bound to leave the victim in 

severe psychological trauma, and horrific experience which is painful too, in cases 

where there is no consent on the part of the victim. A part from the victim this 

cari properly realized by a medico legal practitioner or by a forensic expert and 

not an insensitive judiciary. This is perhaps unlike the legislature the judiciary 

sees it as a lesser evil. It is also to be seen that the actual sentence awarded by 

our judiciary for the commission of unnatural offence had b~en less. This is also 

indicative of the fact that our judiciary sees it as a lesser evil. However, our 

legislature is still in favour of following the same policy which, the ancient law 

giv~r Manu had advocated and later on the Britisher'~ had maintained in India. 

D) EMERGENCE OF ALTERNATIVE SEXUALITY AND OUR LEGAL 

POLICY 

i) Alternativ~ Sexuality 

Sexual orientation refers to the sex, sexes, gender or genders, to which a 

person is attracted and whiCh form the focus of a person's amorous or erotic 

desires, fantasies, and spontaneous feelings. The alternative terms sexual 

preference and sexual inclination have similar meanings. Clinicians and those who 

believe sexuality is fixed early in life tend to use the former term; those believing 

sexuality is fluid and reflects preference and choice tend towards the latter 

terms. 31 The term sexual orientation may also refer to the."identity" of a person, 

either by choice or as an expression of an inner attribute. Typically a person may 

be identified as primarily heterosexual (the .focus is- primarily people of the 

opposite seX/gender), homosexual (people of the same sex/gender), bisexual 

(potentially both dr eitper sexes/gender), or asexual (no sexual attraction for 

either sex/gender). There . is a common boundary-drawing problem (or 

controversy, at least) when considering how to divide a population between 

"heterosexual", "bisexual", and "homosexual" by behaviour or by orientation. The 
• • . l 

largest disagreement is probably over which criterion - identity, desire, or 

behaviour - .is most important. Heterosexuality as because it was and still 
' prevalent and mostly seen in the world is generally accepted as main stream 

sexuality and therefore until very recent back people while referring sexuality 

31 Sexual Orientation, Wikipcdia Encyclopedia: http://wikipedia.org/wiki/se~-ual_orientationlhtm. 
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used to mean only heterosexuality as the mainstay, legally recognised sexuality, 

socially approved sexual code. Leaving thJs all other forms of sexuality then came 

to be· considered as alternative sexuality. 

In almost all the parts part of the world human being's sexuality was 

· governed by the heterosexuality code, till 1791.32History however, bears witness 

.. 

I 

to the fact that alternative sexuality. is not of recent origin. What is generally 

known as alternative sexuality was even prevalent in ancient India. Manu the 

ancient lawgiver in his code kept provisions for punishing one particular form of 

alternative of sexuality and observed: 

"If a virgin violates another virgin, she should be fined 200, pay three times the 

bride price and receive ten lashes.33Wnen a woman violates a virgin, however, her 

head ought to be shaved immediately-alterriatively,. two of her fingers should be 

cut off- and she should be paraded on a donkey. ":W 
-This therefore, makes it clear that alternative forms of sexuality existed 

since _ancient times irrespective 9f the fact whether it was acceptable .to the 

majority of the people; whether it was criminalized or decriminalized. 

ii) Homosexuality 

Homosexuality is a sexual orientation characterized by romantic or sexual 

desire for, or sexual attraction towards member of the same sex.35 This usually 
- - ' ' 

implies an exclusive or predominant s_exual orientation towards persons of the 

same sex and is distinguished from bisexuality as well as heterosexuality. In 

addition to referring to a sexual orientation, the t~rm homosexuality is also used 

as denoting sexual behaviour .between people of the same sex. 

Homosexual relationship when it exists between two women, it is mostly 

called 'lesbianism.' When it exists between two· male it is. mostly referred to as 

'gay.' But as the vast majority of homosexually oriented persons cannot readily 

be distinguished from the gener~l public, and it was then out of the question to 

ask them to identify themselves, these_ studies were based on case ·studies and 

clinical reports - in other words, on samples -that were not only very 

unrepresentative, but also consisted largely of social nonconformists.36 Many 

people regard the term 'homosexual' as derogatory or clinic because of its cold, 

. . 
32 Note tiuu .when the representatives of the secular and humanistic members of society first became 
dominant anywhere in Europe, in the Fren~}}_Revolution of 1789, after the extensive reformulation of 
the criminal law in 1791 the former capital offence of performing a homosexual act in private with a 
consenting partner had been offiitted: For details see Alan Freeman, "Survey of Key Developments 
World Wide,": For details see, http://www.sodomy laws.org 'histoiy.htm :For further details see 
http://www .gaybistory .com/rev2/eventsl i 791.htm. . 
33 Manu's Dharmasastms,: See Patrick Olivelle, "Manu's Code of Law- A Critical Edition and 
Translation of the Manava Dhannasastra," ,(Oxford University Press,2005), p 186. 
34 Ibid, at p.l87. , 
35 For details pertaining to Homosexuality ~. http://www.legalserviceindia.com/articleslh lomo.htm. 
36 lbid. . 
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antiseptic connotation, particularly when applied to a person, and '!lost people 

who regard themselves as having a homosexual orientation prefer the term gay, 

lesbian, or ,,less frequently, queer or same gender loving. 

Iii) Decriminalization of Homo~exuality Around the Globe 

Throughout Western Europe, during at least the last thousand years, the 
I 

basis of the predominant social structure was the Christian religion, originally as 

embodied exclusively in the Roman Catholic Church, but subsequently as 

fragmented by the various reformation movements among numerous protestant 

churches; some of which became predominant in certain European countries.37 

The Church's teaching on sexual behaviour was probably the last of its doctrines 

to be generally regarded as unquestionable, particularly because the Church also 

long dominated the . education system. The scientific and philosophical 

developments known as th.e 'enlightenment' stimulated interest in a more rational 

approach to such issues, and helped to provide more satisfactory explanations for 

natural phenomena that undermined religious belief based on biblical accounts of 

the supernatural. 

So far as the English-speaking world is concerned, homosexual acts first 

became a political issue in the course of the numerous disputes between the civil 

and religious authorities in the context of what is now kttown as the Reformation 

of the (Roman) Catholic Church. Originally the Church took the responsibility for 

directly enforciog its doctrines, including its belief that all human sexual activity 

. except vaginal intercourse intended for, or at least open to, procreation within the 

bounds of marriage fell sinfully short of the divinely revealed ideal.38 But when 

Henry VIII of England and Wales determined to show the Pope that he was the 

master of his kingdom by controlling or dissolving all Church institutions within 

the Roman hierarchy, he arranged for Parliament to enact the Statute of 1533 -

25 Henry 8, Chapter 6 - which begins ;'Forasmuch as there is not yet sufficient 

and condign punishment appointed and limited by the due course of the Laws· of 

this Realm, for the detestable and .abominable Vice of Buggery committed with 

mankind or beast", and goes on to define it as a felony punishable by hanging 

until death. That this Statute was then mainly if not- wholly symbolic of the 

monarch's independence from the Pope is evident that from the fact that it was 

subsequently re-enacted in 1536, 1539, and 1541 under Henry VIII; 

unsurprisingly it was repealed under those subsequent monarchs who pledged 

allegiance to the Pope, eg in the first Parliament of Edward VI, along with all the 

new felonies established by Henry, but was re-enacted in- 1548. It was again 

37 For details sec, http:www.fordham.edl,llhalsalllpwh. 
38 For details sec, http:www.sodomylaw.org bistory.htm. 
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repealed in 1553 during Queen Mary's reign. It was finally re-enacted under 

Queen Elizabeth I in 1563, so becoming the basis for all subsequent 

criminaliziltion in those countries that have been, even briefly, administered in 

the name of the British Crown. 39 

No doubt King Henry and his advisers were well aware that few if any of 

the men who had formerly sought absolution for this sin, like any other, in the 

secret of the confessional, would willingly appear on trial for their life in his very 

public courts. Indeed, only a handful of executions for this felony are known to 

have occurred in England during the following two centuries. But if the authorities 

were already aware that the mere threat of criminal prosecution for this ignoble 

felony, for which little if any material evidence was needed, would ·also provide 

them with a very effective tool for persuading powerful individuals to do as they 

were told, they took good care to keep this idea to themselves. It is noteworthy 

that this occurred only three years after William Tyndale's unauthorized English 

translation of the first five Books of· the Bible was printed and published in 

Antwerp; copies of it were soon available in England, despite the ban on all 

translations until 1539 when an officially authorized one was placed for public 

reading in every parish church. Although the original mistaken idea that the Sin 

of Sodom was 'unnatural' sexual acts is usually attributed to the 11th century 

Italian ascetic St. Peter Damian, it would not be too surprising if one of King 

Henry's counsellors realized that the newly-accessible English translation of 

Genesis 19 offered a suitable basis for applying pressure on same-sex institutions 

such as the monasteries, which were ·indeed obliged into dissolution between 

1536 and 1539.40 

Then, as Catherine Belsey argues in "Shakespeare and the loss of Eden" 

~Macmillan, 1999), the supporters of the English Reformation quickly realised that 

persuading the clergy to get married would be an effective means of ensuring 

their opposition to any attempts to restore rule from Rome, as that would require 

them to become celibate again. The resulting official policy in favour of marriage 

as the key to. personal happiness and social acceptance was soon preached from 

most pulpits and taken as an important theme for popular drama by writers of 

the period, like Shakespeare. Henceforth many of those who had formerly found 

a cong(~nial niche in single-sex religious institutions were now obliged to conceal 

their lack of heterosexual desire in order to avoid the risk of unwillingly playing 

the role of scapegoat. 

---· ----------------------
39 For details sec, http:www.sbu.ac.uk/--stafilagl 
·to For dc\ails sec. hHp:www.sodomylaw.org history.htm. 
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In 1785, the English philosopher Jeremy Bentham wrote one of the 

earliest proposals for an enlightened alternative to the traditional opinion, 

"Offences against one's self', but this had no impact then as it was not published 

until nearly two centuries later.41 But when the representatives of the secular and 

humanistic members of society first became dominant anywhere in Europe, in the 
. ' 

French Revolution of 1789, it is scarcely surprising that after the extensive 

reformulation of the criminal law in 1791 the former capital offence of performing 

a homosexual act in private with a consenting partner had been omitted.42 

This was at least partly for pragmatic reasons (in the sense that it was 

obviously difficult to enforce such a law and any Court hearing of such a case 

tended to imply that such acts were inherently attractive, and draw them to the 

c;~ttention of persons who would otherwise be unaware of them).43 This position 

was subsequently confirmed in the Penal Code adopted in 1810, which not only 

applied in France, but also formed the basis of the corresponding laws in Italy, 

Spain and what is now Belgium and the Netherlands. 

Of course, there was no question of following this example in any of the 

European monarchies that regarded the French Revolution as an unlawful and 
) 

. extremely dangerous reversal of the established political' order; indeed, during 

the nineteenth century many of them adopted more stringent criminal laws 

restricting private consensual sexual behaviour outside of marriage, apparently in 

response to various 'moral panics' .- such as the campaign against the "white 

. slave trade". Unfortunately, at that time plain speaking on these 'unmentionable' 

issues -was impossible and the few debates in Parliament and elsewhere were 

conducted by using vague euphemisms (eg 'gross indecency', 'unnatural 

offences') that have produced considerable confusion in interpreting the 

legislation ever since. Only towards the end of the nineteenth century pioneer 

researchers like Magnus Hirschman in Germany could take a more scientific 

approach by collecting factual information on human sexual behaviour. But as the 

vast majority of homosexually oriented persons cannot readily be distinguished 

·from the general public, and it was then out of the question to ask them to 

identify themselves, these studies were based on case studies and clinical reports 

"
11 Jeremy Bentham, "OITences against one's self," Summer and fall issues of the Jounutl of 
Homosexu~1ity, Vo1.3:4 &4:1, 1978, http://www.columbia_edu/cu/lweb.edu/cullweb/resources/ 
exhibi tioris/sw25/ lbentham/index_html_ 
42 For details see, http://www.gayhistory.com/rev2/eventsll79Lhtm. 
43 Michael David, Sibalis "The Regulation of Male Homosexuality in Revolutionary and Napoleonic 
France, 1789 - 1815", in Jeffrey Merrick and Bryant T. Ragan Jr, (cd. )"Homosexuality in Modern 
France," (Oxford University Press, 1996,) ISBN 0-19-509304-6, pp_l-L05. 

240 



- in other words, on samples that were not only very unrepresentative, but also 

consisted largely of social nonconformists.44 

Little changed until after the First World War (1914-18), except in the 

Russian Federation where the Revolution in February 1917 had a significant 

impact in this context. The Russian Federation criminal codes for 1922 and- 1926 
I 

did not mention homosexuality, although the corresponding laws remained in 

force in places where homosexuality was most prevalent - in the Islamic republics 

of Azerbaijan, Turkmenia, and Uzbekistan, as well as in predominantly Christian 

Georgia.45 According to the Russian Federation criminal code," which remained in 

force until June 1993, in the absence of violence or threats "the offence was 

punishable by deprivation of freedom for up to 5 years."46 

Elsewhere in Europe, the status of women improved dramatically after 

1918, largely because during wartime they had showed they were fully capable of 

doing jobs that had previously been reserved for men. At last they gained access 

to higher education and began to take a much more prominent role in social 

affairs. Despite considerable initial resistance, the campaign for women's right to 

understand and control their fertility, led by a number of women themselves, 

gradually gained momentum, possibly because some of the movement's leaders 

were lesbians. 47 It was not long before they questioned the traditional belief in 

the harmfulness of other forms of non-procreative sexual behaviour such as 

masturbation. These campaigns not only brought the debate about the legal and 

social constraints on human sexual behaviour into the public arena, but also, by 

showing that major shifts in public attitudes. could be achieved in this way, they 

provided an inspiration and a model for those campaigning for lesbian and gay 

emancipation several decades later. At much the same time, the results of 

scientific research into human sexuality had reached the point at which they 

provided evidence for arguing that the ban on homosexual behaviour by 

consenting adults was inhumane, ineffective and unnecessary. These arguments 

were most persuasive in the Protestant countries, where freedom of conscience 

ensured that rational debate could take place, and in Denmark they even led to 

decriminalization.48 But it was not long before totalitarian governments put a stop 

to these initiatives by a new wave of repression in the nations they controlled. 
' 

Thus, on 6 August 1942 the puppet Vichy government of occupied France 

amended the Penal Code by making it a criminal offence to perform a homosexual 

44 For details see, http:www.spdomylaw.org history.htm. 
45 For dettil see,http://www.gay.rulenglishlhistory/kon/soviet.htm. 
46 Art. 121 of the .Russian Federation Criminal Code. 
'
17 For details see, hllp:l/www.observer.co.ukluk_news/story/0,6903,330722,00.html. 
48 Note that the homosexuality was decriminalized in 1930. 
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act with a minor.49 After the Uberation, not only was this offence retained, but 

the general age-limit was raised to the present 15 in 1945. Subsequently, the age 

of majority was reduced to 18 in July 1974, and the discriminatory provision50 

itself repealed in July 1982. 

Although Sweden decriminalized in 1944, elsewhere this issue was largely 

neglected in the immediate aftermath to the Second World War (1939-45). 

Indeed, the political tensions between the Western powers and the Communist 

block known as the "cold war" led to renewed "witch hunts" for homosexuals in 

the armed services, due to fears that they might be persuaded to reveal secret 

information under threat of blackmail - possible precisely because homosexuality 

was prohibited. But the issue was brought to public attention again in 1948 by 

the publication of Dr. Alfred Kinsey's "Sexual Behaviour in the Human Male", 

which revealed on the basis of extensive research on non-clinical samples that 

homosexual experience was not in itself correlated with mental illness or 

character weakness, and was far more widespread than had previously been 

thoughtY Although Kinsey was criticized because he had inevitably been unable 

to obtain even approximately representative samples of the American population 

at a time when all homosexual acts were prohibited, his findings stimulated 

discussion of a previously taboo topic not only among the public, but also within 

the medical profession.52 
• 

In Europe, the widespread recognition during the immediate post-war 

period that new international institutions were needed to bind the nations 

concerned more closely together in order to prevent another such war resulted in 

the creation of the Council of Europe, which quickly drafted the European 

Convention on Human Rights and Fundamental Freedoms - and the European 

Court of Human Rights to· interpret it in practice. 53 This Convention does not refer 

explicitly to homosexuality, and at first the European Court considered that 

national laws prohibiting homosexual acts regardless of age, privacy or consent 

came within the scope of the exemption on grounds of the protection of public 

morals, and therefore did not breach Article 8 which, required the signatory 

States to refrain from unnecessary interference with individuals' private and 

social lives. But subsequently the Court came to recognize that such laws were 

not strictly 'necessary' - at least wt)ere the official policy was not to enforce them 

in the case of homosexual acts by consenting adults in private, notably in the 

''
9 Any consenting young person under 21 years old and above the general age ~f sexual maturity, 13 

vears 
~° Fonner Article :n I (2) of the Penal Code. 
51 For details sec,)lllp:www.sodomylaw.org history.htm. 
5 ~ lbid. 
53 For details see. http://conventions.coe.int/treaty/en!WhatYouWantasp?NT=005. 
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cases Dudgeon (Northern Ireland, 1981), Norris (Ireland, 1988) and Modinos 

(Cyprus, 1993). In these cases, the European Court was in fact following the 

principles that had already been recognized by legislation in certain other Council 

of European member-States.54 Its ruling in Dudgeon55 was inevitable when the UK 

government failed to provide a credible explanation why it considered the 
\ 

complete prohibition in one part of the UK to be"necessary" while such acts had 

already been partly decriminalized in another part (England and Wales) by the 

1967 Sexual Offences Act. While discriminating in numerous ways against 

consensual homosexual acts, that Act was itself the first result of a long campaign 

based on the key recommendation of. the Committee on Homosexuality and 

Prostitution56 chaired by Sir John Wolfenden. The Committee recommended that 

the criminal law in a democracy: should prohibit only what is objectively 

intolerable to society, and no longer require a particular minority to conform in 

their private life to the moral ideals of a particular religion under threat of lifelong 

imprisonment. 57 

The Wolfenden Committee was itself set up largely because of the public 

outcry at the way in which the existing prohibition had been enforced in several 

well-publicized cases. As every consenting person involved necessarily committed 

an offence under this law, and so they were regarded as each other's 

aq:omplices, the usual way to obtain ·sufficient evidence about acts performed in 

private was to grant immunity from prosecution to. one or more of the 

. participants in return for their 'turning queen's evidence' (or to use 'agents 

provocateurs'). Obviously, any testimony given in these circumstances had little 

credibility, and in the absence of independent evidence a skilled defence lawyer 

could often convince the'ljury that it would also be unfair to allow such admitted 

offenders to escape the punishment that would be inflicted on their partners if 
I 

they were convicted. 

Similar campaigns gradually gathered momentum in those European 

countries and Canada,- where all homosexual acts remained prohibited, even 

though - for the reasons mentioned above - prosecutions for acts by consenting 

adults in private had become very rare. In most cases, official Committees of 

medical, social and legal specialists were set up to consider the issue and in due 

course they all recommended refor:-rn of the legislation concerned - in most cases, 
" by redrafting it in gender-neutral terms. The legislators, however, were usually 

unwilling to confront public opinion {largely based on religious grounds)_ by 

5
·' For details sec, http://hudoc.cchr.coe.int/hudoc/default.asp?Language=en&Advanced== 1. 

55 22 October 19&1, Application No. 00007525176, HUDOC ref.00000058. 
56 In 1955 the recommendations were made by the Committee. 
57 For detail see., http://ww\v.sbu.ac.uk/-staftlag/wolfenden.html. 
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eliminating all discrimination against homosexuality at a stroke, and in due 

course they compromised by decriminalization only under more restrictive 

conditions than those applicable to heterosexual acts, eg in Canada (1969), West 

Germany (1969), Finland (1970), Norway (1971) and Austria (1971). Except in 

Spain, where paradoxically, the transition to a constitutional monarchy after the 
I 

death of General Franco provided the opportunity to repeal the text of the Penal 

Code .enacted after the Civil War specifically to prohibit homosexual acts, leaving 

only the original gender-neutral legislation on sexual offences, the criminal law 

still clearly discriminated against homosexual behaviour, by the way offences 

were defined - including age-limits - and the maximum punishments for them. 

In the United States, among the first fruits of Kinsey's research, and 

developments elsewhere, was the Model Penal Code drafted by the American Law 

Institute in 1955, which deliberately omitted any offence equivalent to what the 

existing laws in all States then prohibited as 'consensual sodomy' and probably 

inspired the corresponding reform of the law on sexual offences in Illinois in 

1961. For their part, a few openly homosexual individuals decided for the first 

time to resist official oppression, during a routine police raid on the Stonewall Inn 

in New York City ori 26 June 1969 - a seminal event in homosexual emancipation 

which is now commemorated annually by Lesbian and Gay Pride parades in major 

cities worldwide. And, in December 1973, the American Psychiatric Association 

decided to delete homosexuality from its official classification of mental 

disorders. 58 

It is not possible to identify all the influences bearing on the American 

Psychiatric Association's decision, but Dr. Thomas Szasz's book "The Manufacture 

of Madness" (1970) was certainly one of them. As evidence for his thesis that 

"social man not only persecutes the outsider, he needs him and if necessary 

creates him," it drew copiously documented parallels between the conventional 

psychiatric treatment of homosexuals at that time and medieval methods of 

identifying and punishing witches, heretics and Jews. It is particularly scathing 

58 llms, on 15th December 1973, the American Psychiatric Association's Board of Trustees decided to 
delete homosexuality frorn its official nornenclalurc of menial disorders. the "Diagnostic and Statistical 
Marrual or Menial Disorders, Second I.:uilion" (DSM-11). The board. lllllllbcring more lharr SC\'CII. \'OICU 

unanimously. The nomenclature change w~s approved by ballot, distributed to almost 10,000 APA 
members, by a margin of 58-37 percent, with a five-percent non-response. For a mental condition to be 
considered a psychiatric disorder, it should either regularly cause emotional distress or regularly be 
associated with clinically significant impairment of social functioning. On the basis of research 
undertaken by Evelyn Hooker, Ph.D. (b. 2 September 1907, d. 18 November 1996), these ex-perts found 
that homosexuality does not meet these criteria Hooker's research 1957 demonstrated that ex-pert 
clinical judges could not distinguish the projective test protocols of non-clinical homosex-ual men from 
a comparable group of heterosexual men, nor were .there differences in adjustment ratings, was 
validated soon thereafter by other investigators: For details see, http://www.psychology. ucdavis.edu/rai 
nbow/htmVhookrt.html. 

244 



about the way in which the American medical 'establishment' collaborated with 

the US Immigration authorities in enforcing the law prohibiting foreign 

homosexuals from entering the United States, as shown by the Supreme Court's 

ruling in 196759 that a Canadian, Clive Boutilier, must be deported because, 

although he had no criminal record, he had admitted performing three or four 
\ 

consensual homosexual acts and a similar number of heterosexual acts a year 

while under 21 years old.60 Though seldom enforced after the American 
i 

Psychiatric Association's 1973 decision, exc;:ept in connection with criminal 

conviction, this prohibition was not abolished until 1990. 

The next impetus for reform was the 'sexual revolution' that occurred 

about this time when the general availability of reliable contraception (notably the 

'pill') finally allowed heterosexuals to enjoy intercourse without the fear of 

pregnancy. Initially, however, its main impact was presumably in the relaxation 

of strict censorship on descriptions of sexual activities (and of explicit images of 

them in the more liberal countries). It may also have put the final nail in the 

coffin burying the myths about the alleged harmfulness of masturbation. But it 

was only in the last two decades of the 20th century that the campaign for 

equality really started to gather momentum, particularly in those European 

democracies where partial decriminalization had enabled gay men to meet each 

other and campaign openly without fear of prosecution.61 Note, however, that is 

some countries, e.g., the UK, Austria, such activities were themselves restricted 
\ 

by law, apparently in breach of the ECHR.62 

In many cases, the partial reforms · mentioned above had been 

accompanied by increased penalties for those homosexual acts that had not been 

decriminalized, notably those involving young people, and indeed the total 

number of prosecutions rose, presumably because the law enforcement 

authorities regarded these increased penalties as reflecting the legislators' 

concerns. However, the crucial issue in the debate about full equality was usually 

its symbolic importance, and in particular the impact it would have on young 

people's attitudes and behaviour. Both supporters and opponents were aware 

from public opinion polls that people who were personally acquainted with openly 

homosexual individuals, familiar with the information about homosexuality given 

in drama and documentaries b_y the communications media since partial 

aecriminalization and had no strong religious beliefs were already generally 

59 387 U.S.ll8. . 
6° For details seoc, hllp://laws.findlaw.com!US/387/ll&.html. 
'"Note that 
62 Europe;m Court of Human Rights .. 
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unprejudiced and opposed to discrimination, unlike many of their parents' 

generation. 

For example, according to the results of a Gallup Poll in May 200363 60% 

of the US population then thought that homosexual relations between· adults 

should be. legal compared to 35% who thought they should not be. 64 A total 88% 
\ 

of Americans believe that homosexuals should have equal rights regarding job 

opportunities.65 The figures for 2003 are even more striking considering that the 

same poll states that 44% -believe that homosexuality is· the result of one's 

upbringing or environment compared to 38% who think one is born homosexual; 

most of the others believe both innate and environmental factors are involved. 

Finally, opinion was split evenly (at 49%) on the question of whether or not there 

should be a law to allow homosexual couples to legally form civil unions, giving 

them some of the legal rights of-married couples. 

But few older people's opinions were affected by this evolution, and so it is 

not surprising that the five of the nine elderly judges of the United States 

Supreme Court who ruled in Bowers v. Hardwick,66July 1986 that Georgia's 

'sodomy' law did not breach the Federal constitution based their .decision largely 

on the long history of legal and social prejudice against homosexuality. It should 

also be noted that Judge Lewis Powell later expressed regret that his vote had 

created that majority. 67 

Paradoxically, the Federal Supreme Cour.t's ruling in this case can be seen in 

retrospect as the turning point in the balance of opinion; only twelve years later 

in 1998 the Georgia68 Supreme Court ruled by 6:1 that the provisions of the . 

State's 'sodomy' law prohibiting acts performed in private by persons with legal 

capacity to· consent are - and always have been - invalid under the State 

Constitution's 'due process' provisions.69 

After a few years' experience of this partial decriminalization, it became 

evident that any such compromise is unnecessary and unsatisfactory because it 

· legitimizes irrational public prejudice and the discriminatory provisions can be 

enforced only Qy diverting scarce public resources into unwarranted intrusion into· 

individuals' private lives. While the more conservative Churches tried to maintain 

that traditional dogma could not be questioned, revelations of widespread 

63 httpHwww.gallup.com/polllreleases/pr030515.asp. 
64 Note that four years earlier the numbers were 50 and 43% respectively. 
65 Note that 83% believed the same four years earlier. 
66 www.sodomylaws_orglbowerslbowers.htm. 

1 67 Bantam, "Tite rights of Lesbians & Gay Men," 3rd Edition, ( 1992) ISBN 0-8093-1634-X:, p.l22: See 
also "Powell regrets backing sodomy law," which appeared in the Washington Post, 26 Oct. 1990 at 
A3. , 
68 [270 Ga. 327_ 336 (510 SE2d 18)]. 
69 http://www.lambadlegal.org/cgi-bin/iowaldocuments/record?record=3ll. 
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physical and sexual abuse within their institutions destroyed niuch of their 

credibility, while theologists used scientific methods to challenge the traditional 

mis-interpretations of the crucial texts. But the inevitable consequence of this 

debate about purely religious dogma was to reinforce many voters' conviction 

that in any case this issue should no longer fall within the scope of rational 
\ 

criminal legislation.70 

At the end of the twentieth century, the time was ripe for achieving full 

equality in the leading democracies. By the year 2000, all the 15 member-States 

of the European Union had, for example, decriminalized consensual homosexual 

behaviour in private and only ~ustria, Portugal and the UK retaine~ discriminatory 

age-limits. Indeed, Her Majesty Queen Elizabeth made an Order in Council at the 

. Privy Coundl meeting on 13 December 2000 to repeal the sodomy laws in the 

remaining British colonies including Anguilla, Bermuda, British Virgin. Islands 

(BVI), Cayman Islands, Montserrat and the Turks and Caico's , Islands, which 

came into force on 1 January 2001. The United States still had some way to go, 

as 18 of the 52 States retained an absolute ban on private homosexual acts 

regardless of age and consent - even though, on the basis of Court rulings 

elsewhere, these were almost certainly incompatible with their Constitutional 

provisions on 'privacy', 'due process' and 'equality before the law'. 

In Canada, where decriminalization by the Criminal Law Amendment Act, 

1968-69, S.C. 1968-69, c.38, s.7 was in due course followed by removal of most 

of the discriminatory conditions in June 1987, the Supreme Court in Vriend v. 

Alberta,71 hel.d that discrimination on grounds of 'sexual orientation' is prohibited 

as analogous to those other grounds mentioned in particular under Article 15 (1) 

of the Canadian Charter of Rights, and Freedoms.72 This was followed by the 

Canadian Supreme Court's Ruling in M. v. H. (20 May 1999) that the word 

''spouse" must be interpreted asapplying within same-sex partnerships as well as 

within heterosexual marriage and co-habitation.73 

During much the same period, the campaign for equal rights in Europe 

was helped by ~everal key developments within the various organs of the Council 

of Europe. As far back as 1981, the Council of Europe's Parliamentary Assembly 

had adopted the Recommendation 934/81 which urged member-states to 

eliminate· all discrimination in l~gislation, note1bly including age-limits. This 

Resolution, and the Assembly's Written Declaration of February 1993 which 

70 See Report: ''Religious Beliefs Underpin Opposition to Homosexuality," Pew Forum, November 
2003: For details see, http://pewforum.org/docs/index.php?DociD=37. 
71 [199712 S.C.~. 493. . . 
72 For details sec, http://www .lex"'Ulll.umontreal.ca/csc-scc/enpub/1998/volllhtml/1998scr 1_ 0493.html. 
73 For details sec, http://www.lexum.umontreal.calcsc-scc/en/pub/1999/vol2/html/1999scr2 _ 0003.html. 
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reinforced this policy in the context of the enlargement of the Council of Europe 

to include new member-States from Eastern Europe, certainly stimulated further 

decriminalization, eg in Lithuania and Ireland (1993) and ultimately Romania 

(1997) and Cyprus (1998). But these texts had little impact on the European . . 

Commission on Human Rights until 1 July 1997 when it was finally persuaded to 
I 

adopt the principle of an equal 'age of consent' in its ruling (by 14 votes to 4) in 

the case of Euan Sutherland v. the United Kingdom.74 In pursuance of the 

judgement of the European Court75 in this case, on 13 October 1997 the UK 

Government and the applicant submitted an agreement to the effect that the 

Government would· in the summer of 1998 propose a Bill to Parliament for a 

reduction of· the age of consent for _homosexual _acts from 18 to 16. Once 

legislation had been passed and the Government had agreed to pay the applicant 

reasonable costs, the parties would apply ·to the Court inviting it to approve a 

friendly settlement.76 Although that Bill (and another with similar provisions) was 

indeed approved by the House of Commons, it was blocked by the House of 

Lords, and became law as the Sexual Offences (Amendment) Act 2000 only after 

invocation of the provisions of the Parliament Act, with effect from 8 January 

2001.77 

The European Court of Human Rights have 'followed this precedent while 

dealing with the application made in February 2002 by a gay man who had been 

sentenced to imprisonment under Article 209 of the Austrian Penal Code for his 

love-affair with a i 7 year old man in Wilfling vs. Austria.78 But in fact the 

proceedings at the European Court were interrupted. by the decision of the 

Constitutional Court of Austria, announced on 24 June 2002, that Article 209 was 

unconstitutional.79 On 13 August 2002 the Criminal Law Amendment Act 2002 

was passed.80 The Act repealed Article 209 with eff_ect from the end of the same 

day. Furthermore, the existing Article 207 which set the general minimum age

limit of 14 years was modified by the addition of a new gender-neutral 

provision,81 which creates a ·new offence of causing a person under 16 years old 

74 Application No. 00025186/94. 
75 HUDOC ref 0002404. 
76 http://hudoc.echr.coe.int/hudoc/default.asp?Language=en&Advaneed=l. 
77 http://ncws.bbc.couk/2/hi/uk_news/politics/1 04 7291.stm. 
78 http://www.paragraph209.at/ . 
79 Article 209 stipulated a minimum age of 18 years for consensual male-to-male sexual relations 
where the older partner is 19 or older, wbilc the general age of consent for all other sexual acts 
including lesbian. relations is fixed at 14. _ 
~0 See Austrian Federal Law Gazette (BGBI I 13412002. p. 1407). 
81 Article 207b. 
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to participate in a sexual act where that person is too immature to understand its 

significance or to cope with its consequences.82 

On the other side of the globe, Australia and New Zealand retained the 

laws they had. inherited from the British Colonial period. Campaigns for 

decriminalization there were inspired mainly by developments in other English-
\ I '' 

speaking countries .. The first territory to reform its law was South Australia, in 

1972, followed by the Federal capital in 1976 Victoria in1980 and the Northern 

Territory in 1983. Like the corresponding reforms in New South Wales in1984, 

Western Australia 1989 and Queensland 1990, the new laws set more restrictive 

conditions, notably a higher minimum age-limit, than those applicable to 

heterosexual behaviour. In New Zealand, however, the controversial Homosexual 

Law Reform Act of 1986 adopted the same age-limit e.g,l6 years as for 

heterosexual acts.83 

After repeated attempts to achieve decriminalization in Australia's smallest 

State, Tasmania, had failed, a member of the Tasmanian Gay and Lesbian Rights 

Group, Nick Toonen, made a complaint to the United Nations Human Rights 

Committee. And in due course the United Nations Human Rights Commission 

ruled, in Toonen v. Australia,84 held that the provisions of the Criminal Code of 

Tasmania, which, prohibits all physical expression of sexual attraction between 

male persons, regardless of age, privacy or consent were in breach of Articles 

1785 and 2 and 2686 of the United Nations International Covenant on Political 

Rights.87 Following ·this the Federal Government put forward the Human. Rights 

(Sexual Conduct) Bill 1994, which was passed Jn the last session of .Parliament in 

1994. The legislation came into effect on the 19 December 1994. The Act 

legalized homosexual activity in 'Australia between consenting adult males in 

private. The Act, however, does far more than this. The right to privacy created 

by the Act has the potential to protect sexual expression beyond. the range of 

sexual conduct envisaged by the Federal Government. Tasmania was the last 

state in Australia to decriminalize homosexuality in 2003.The Tasmanian 

Government's Relationships Bill passed through the upper house on 28 August 

2003 after a lengthy and often angry debate.88 The reforms now allow same-sex 

couples to register their relationships, adopt their partner's children and have . 

H
2 http://www.paragmph209.at/pdf/207b.pdf, 

"' hltp·. www .ai<.:.g,Ov .iu.i/publicalionSIIandi/ti2'J .pdf. 
M Community no. 488/1992, 50th Session UNHCR. CCPR/C/50/D488/1992, of31 March.l9'J..J. 
Hs The Article dcais with the right to privacy. · 
86 The Article deals with non discrimination on the ground of sex. 
H
7Which is in fQJce since 1976: For details see. http://www.austlii.eduaulauljoumal/PLPR/ 

IPLPR/l994!33.html. 
88 For details SL'C, http://www.parliament.tas.gov.aulbills/Pdf/48_of_2003.pdf. 

. ' 
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access to their partner's pension. The new law also guarantees inheritance rights 

and allows one partner the power to make medical decisions when the other 

partner !s incapacitated. By then the other States (other than Queensland} had 

also eliminated the discriminatory provisions in their laws, most recently New 

South Wales on 26 May 2003, decriminalized homosexuality; the Northern 
I 

Territory followed suit by the "Gender Law Reform Bill" enacted on 26 November 

2003.89 

On 26 June 2003, in the case of Lawrence v. Texas, 90 the majority of 

Judges ofthe Supreme Court of the United States reversed the Court's ruling in 

the case of Bowers v. Hardwlck/1 and held that Section. 21.06. Homosexual 

Conduct of the Texas State Criminal Code was contrary to the Federal 

Constitution's guarantees of privacy and equal treatment under the law. It is 

interesting to note that this ruling indudes an explicit reference to the European 

Court Human Rights' decision in Dudgeon.92 At a stroke, all the remaining similar 

laws -in 14 ~tates and Puerto Rico were struck down, effectively achieving the 

~oal of decriminalization throughout the industrialized part of the world. 

Even before that, however, the main· focus of deb'ate on discrimination 

again~t lesbians and gay men In the industrialized countries had shifted from the 

criminal law to the civil law. Denmark was the first nation to enact the Registered 

Partnership Act in 1989. This Act applies only to same-sex couples, and they are 

given rights in areas of propertY, inheritance, immigration, tax, and social 

security. However, there are some restrictions: couples are not permitted to 

adopt children, they cannot have ail offidal wedding in the state church; one 

person in the couple must be Danish, and the partnership is only recognized in 

Scandinavia. Norw~y followed suit if) 1993 when their government enacted the 

Norwegian Registered Partnerships Act. This Act is similar in content to the 

Danish Act. Sweden, also, e·nacted ·a Registered Partnership Act in 1995 which is 

like the Denmark Act. However it does not allow adoption of children or producing 

them through artificial means. In 199s,-sweden, Norway and Denmark agreed to 

recoQnlze sall\e-s.ex partnerships ·among these three countries. In addition, 

Iceland enacted a Registered Partnership Act in 1996, which is similar to the 

Danish Act. It allows partners to adopt each other's children but prohibits the 

adoption of children not biologic.a.lly related. to· one partner. In France, the 

National Assembly passed the Civil Solidarity Pact (PACS) on October 13, 1999. 

Unwed couples and even same""sex couples can register their union to enjoy some 

89 For detailS see, http://www.abc.net.aul . . . . . 
90 http://www.supremecourtus.gov/opinionsi02pdf/02-102.pdf. 
91 See Supra note 66. 
92 See Sl!pra noie 90. 
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of the tax, legal and social welfare benefits that couples receive with marriage. 

Netherlands has granted same-sex couples the right to marry and the legal 

incidents is almost exactly the same as it is for straight couples. Italy, Britain, 

Finland, Belgium, Italy, Portugal, Spain, Switzerland, the Czech Republic, and 

Brazil are also in the process of expanding rights to homosexuals. In North 

America this has included campaigns which have persuaded many leading 

employers to provide health insurance coverage for their employees' same-sex 
-

partners. Where the scope of soCial security is wider, in Europe, this has been 

regarded as less important, but provisions intended to eliminate social and legal 

discrimination, notably' !n the workplace, have been adopted throughout the 

European Union: Council~s Directive93 2000/78/EC of 27 November 2000 

establishing a general framework for equal treatment in employment and 

occupation. 

The last fifteen years have· seen great growth worldwide in the visibility of 

people gathering, organizing, and campaigning around sexuality-and around 
I 

sexual rights, sexual orientation, and gender identity. There are many causes. 

One lies simply _in the spread of democratic governments in the 1980s and 1990s. 

As dictatorial regimes receded-in Latin America, in Eastern Europe, in Africa

and civil society asserted itself, activists for sexual rights and sexual 9rientation 

also claimed freedom to join that self-assertion. 94 The last decade has therefore 

seen tt1e growth of a number of homosex;ual organizations asserting their faith 

and beliefand claiming human rights. International Gay and Lesbian Association, 

International Gay and Lesbian Human Rights Commission are the two such 

international organisations. 

E) Non-relevance of Section 377 IPC in The Modern Context 

a) The Basis of the Present Policy of Law 

The Manu Smrities, the most powerful and authoritative script~re and the 

oldest and most expansive of the Upanishad, dol~s out punishments to aberrant 

sexual behaviours, punishable by the law. Interestingly, a man, in Manu's 

opinion, indulging in homosexuality. has to bear the punishment of bathing with 

all his clothes on, while a woman found guilty of the same act, has a much higher, 

price to pay.95 If it is between two virgins, the 'Seducer' virgin has to pay a 

monetary fine as well as bride price for the girl she seduced, and receive a 

lashing. A mature woman caught seducing a virgin shall have her head shaved; 

'" European ilnion C'ounci I' s Directive, No- 200017K/EC or 27 Novcmhcr 2000. 
'J·• Human Right~ Waich, "Anatomy of lJ/ack/ash: Movement and Afl,Jral l'anic,"Janual)' 2005: Source 
h_ltp://hrw.org/hr2005. 
9

' Ibid. 
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two fingers cut off and are made to ride through the town on a donkey.96 So far 

the aspect of punishment is concerned section 377 of the Indian Penal Code, 

1860 may be said to bear the reflection of Manu. In both the strong deterrent 

element can be found. 97 Section 377 of the Indian Penal Code was enacted by the 
\ 

British in 1860. The Britisher's wile drafting this section replaced a tolerant Indian 

attitude towards sexuality with an oppressive one.98 This law was replaced in the 

United Kingdom by the Sexual Offences Act 1967. This Act legalized a 

homosexual act in private between two consenting males who have attained the 

age of 21 which has now been reduced to 18 years. Section 377 of the Code 

criminalizes what it calls 'sexual intercourse against the order of nature.' It does 

not in any place define what constitutes the order of nature. The judicial 

pronouncements that have come over the past one and half century extended the 

application of this section to all forms of sexual expressions that is possible 

. between two male persons. 99 Even insertion of male organ between the thighs of 

another was considered as sexual· intercourse and the person was held guilty of 

unnatural offence under the section.100 By the time the law and authorities have 

come across instances of lesbianism, there has been unsuccessful attempt to 

apply this law to them as well. Very few cases involving this law has actually 

reached the upper courts level during this period. The fact still remains that 

Homosexuality in India still stands criminalized because of a mid 19th century 

colonial law. 

On 7 December 2001, the Naz Foundation (India) Trust (NFIT), and 

National AIDS Control Organization, a non-governmental organization, filed a 

petition in th~ Delhi High Court to repeal the "unnatural offences" section of the 

Indian Penal Code that criminalizes men who have sex with men. On 9-2-04 the 

Delhi High Court dismissed a legal challenge to Section 377 of the Indian Penal 

Code, India's sodomy law. The Court claimed that the validity of the sodomy law 

could not be challenged by anyone "not affected by it." According to the Court, 

since no sodomy charge had been filed against the groups, they lacked standing 

to challenge the law. In the case the Government finds the basis and support for 

the continuance of the above policy in the following: 101 

96 Patrick Oli\"elle, "Manu's Code of L<_iw- A Critical Edition and Translation of the Manava 
Dharmas:Jstra:· . (Oxford Uni,·ersity Press,2005), p 186. 
97 Section 3 77 of the Indian Penal Code provides for punishment of imprisonment for life, or 
imprisonment of either description for a term which may extend to ten year and also fine. 
98 Tulika Srivastava, "Homosexuality": For details see, http://www.legalserviceindia.com/articles/h 
lomo.htm. , 

99 Ibid .. 
100 See State of Kerala v K Govindan , 1969 Cr. L.J 818. 
101 According to the Advocate Aditya Bandyopadhayay the Government used these three pillars of the 
classic culture arguments to justify the present policy which still criminalizes homose:\.uals. 
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i) the state has not just a function to, but actually a duty to stop 'unnatural sex', 

or else the social order would break down, law loose its legitimacy et al; 

ii) that our society does not tolerate homosexuality, and notwithstanding the 

universality of human rights or the universal applicability of our fundamental 

rights and freedoms, its criminalization is therefore justified; and 
' iii) that it is really not our thing, its sometl:ling that happens out there in the 

west, we do not have to copy that. 

In the opinion of the Governments deletion of the said section can well open flood 

gates of delinquent behaviour and be misconstrued as providing unbridled licence 

for the same. In Paragraph 31 of the reply The Government in its reply goes on to 

state: 

"Law does not run separately from society. It only reflects the perception of the 

society. Public tolerance of different activities, changes and legal categories get 

influenced by those changes. The public notably in the United Kingdom and the 

United States of America have shown tolerance of a new sexual behaviour or 

sexual preference but it is not the universally accepted behaviour."102 

Thereafter the Government goes on to mention that the 42nd and the 

156th reports of the Indian Law Commission states that society does not approve 

of homosexuality and .that then~fore there is a justification in retaining the section 

377 IPC in the books of statutes.103 To justify the present policy the Government 

further replies that in fact, the purpose of this section 377 IPC is to provide a 

healthy environment in the society by criminalizing unnatural sexual activities 

against the order of nature104 and if this provision is taken out of the statute 

book, a public display of such affection would, at the most, attract charges of 

indecent exposure whith carry a lesser jail sentence than the existing 

imprisonment for life or imprisonment of 10 years and fine. While the 

Government cannot police morality, in a civil society criminal l~w has to express 

and reflect public morality and concerns about harm to the society at large. If this 
~ 

is not observed, whatever lit~le,· reSpect of law is left would disappear, as· law 

would have lost its legitimacy. 105 

b) The Invisibility in Law 

Though section 377 IPC no where uses· the term 'homosexual or 

homosexuality.' It thus seems that the existence of a domain which is constituted 

102 Paragraph 31 of the Gove~ent' s Repiy in the said case. 
103 while conveniently ignoring to mention that the same law commission in a later report namely the 
172nd report of the Commission has actually recommended that the rape laws be changed to [a] make 
it gender neutral; [b]' make special provisions for child Sexual abuse; and [c] rePeal section 377 of the 
IPC. , 
104 Para 32 of the Government's Reply in the said case. 
1
''

5 Para 33 of the Government's Reply in the said case. 
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by the homosexuals e.g., gay or lesbians are neither named nor prohibited within 

the economy of law. However section 377 makes homosexuality practically 

illegal. Even then one may rightly argue that section 377 makes homosexual acts 

only between men illegal. This section, but does not technically cover lesbians, 

since the legal definition requires penetration. It was suggested to Queen Victoria 
\ 

in 1885 that it should be extended to address female homosexuality as well, she 

was horrified, refusing to believe that such acts between women were possible. 106 

It thus seems that the existence of a domain which is constituted by the 

homosexuals e.g., gay or lesbians are neither named nor prohibited within the 

economy of law. 

Even beyond silencing, s. 377 goes on to create the binary categories of 

natural and unnatural, and which category lesbianism would fall into is not in 

doubt. This in . itself is an operation of the power-knowledge discourse that 

feminist talks about. So, even without being named, the lesbian is rendered the 

unviable unnatural. There is no contradiction in the law unsaying lesbianism as 

well as un-naturalizing it at the same time. The language of the law unsays her, 

its discursive operation makes her unnatural. Both are instances of operation of 

power and violence. 107 Apart from the discursive violence that s. 377 perpetrates 

against lesbian women, even though. ostensibly it excludes lesbians from its 

ambit, it has been read expansively by State authorities to harass and intimidate 

lesbian women as well. Apart from s. 377, there are other instances where the 

. law unsays i.e. refuses even to acknowledge lesbians. 

c) Backlash Around Sexuality and the Incidence of Same Sex Marriage in 

India 

It is not only the law which denies the right of the homosexual people but 

they are some time attacked by the fundamentalist forces within the society. 

Obviously while attacking these people t!le fundamentalist of an on argue that the 

homosexual people are breaking the frame of traditional healthy and normal 

sexuality which is based on a heterosexuality code. One feature of fundamentalist 

discourses is tbe way their different terms collapse into one another. "Culture" 

losses its variety and becomes indistinguishable from "morality," and "morality"· 

from "religion," which in turn is defined by and often defines "tradition." 

Collectively they can colonize "nationhood" until it becomes not a political entity 

but a rhetorical weapon. All these words will run through the examples of the · 

backlash. In all cases, however, fundamentalisms strip these terms of ambiguity 

106 Tamnabha Kbaitan, "Violence Against Lesbians in India,": For details see, http://www.altla"forum 
.org!Resources/doc.2004. ' 
101 Id. 
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or negotiability. They become, in the fundamentalist vision, not ideas to be 

debated or environments in which to live, but mandates enforced by law.108 

Sometimes the backlash around sexuality has been overtly nationalistic.109 

When the film Fire, depicting a love affair between two women, was released ~n 

India in 1998, it was met by riots and was hauled before th~ national Censor 
l 

Board. Both violence and silencing were instigated by the right-wing government 

and its allies. One leader of the Hindu nationalist Shiv Sena party said lesbianism 

"is not in our national culture," ar;-~d wondered why the women had been. given 

Hindu instead of Muslim names. 110 Similar arguments have been used to support 

tHe arrest and harassment of HIV/AIDS outreach workers. 111 In defending India's 

law penalizing homosexual sex-a relic imported and imposed by British 

colonialism-the government has claimed it was needed to preserve true Indian 

mores and identity. In Yusuf Khan alias Dilip Kumar v. Manohar Joshi,112 

the Supreme Court c;lismissed the petition demanding a direction to the 

Maharashtra Governm~nt to take action against those who were vandalising 

theatres screening FIRE, since a new government had taken over and the writ 

had become infructuous. What is interesting is that. the judgment that deals with 

the attacks on the film FIRE does not for once utter the word 'lesbianism' or give 

any clue on what the film was actually about, which led to the protests. 

The idea becomes clear by the reaction of progressive groups to a case of 

suicide in Kerala. In November 1999, there was a case filed before the Kerala 

Human Rights Commission, regarding the apparent suicide of Mani,113 a Dalit 

student who was found drowned after being accused by her hostel warden of 

being a lesbian. This case is of interest because it ·was filed by a student action 

committee on the grounds that Mani was a Dalit, who had unjustly been accu?ed 

of being a lesbian. In Sahayatrika's fact·findlng, some people involved in the case 

acknowledged the woman may have been a lesbian; but felt it was more 

important to focus on the marginalization, persecution she had experienced as a . 

Dalit, as well as thestigma caused by the ad:usation of being a lesbianY4 

1''x Human Rights Watch, "Anatomy of Black/ash: Movement and Moral Panic,"Janumy 2005: For 
details sec, Source http://hrw.org/hr2005. . 
1''J Also note that lesbian. gay and bisexual people often get caught in the middle, between so called 
fundamentalist opposition movements and suppoSedly non fundamentalist governments. 
110 T,imes of India, December 14, 1998: Fo-r a full account of the 'fire' see the report prepared by the 
Campaigns for Lesbian Rights, India (CALERI) , Emergency Jaari Hail Lesbian Emergence (New 
Delhi) \99lJ. 
111

_ Human Rights Watch, .. Epidemic of Abuse: Police Harassment of HIVIAIDS Outreach H-'orkers in 
India,'· 2002: Source http://hrw.org/hr2005. 
112 AIR 2000 SC ll2l. 
113 Tarunabha Khaita~. "Violence Against Lesbians in India,": For detail see, http://www.altlawforum. 
org/Resources/doc.2004. 
11

"
1 Ibid. 
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In Mini v State of Kerala, 115 another case, two girls, Mini and Sishi were 

living together at the -house of Mini's parents. Sishi was abducted by her own 

family members to forcibly marry her off. Mini filed a habeas corpus petition 

before the High Court of Kerala for protection of Sishi from her family. The 

petition described them as 'very close intimate friends'. Mini even when to the 
I ' 

extent of asserting that they were 'leading a very happy and peaceful life' when 

Sishi's parents intervened and abducted her. Deepa informed that in this case, 

one of the girls used the threat of committing suicide as a means to ,get 

acceptance. Her mother testified in Court to let her daughter live with her lover, 

otherwise she would commit suicide. Though the researcher could not get hold of 

the order passed by the Court in this case, it is clear from the petition that it was 
) 

one of the families again which separated the girls to forcibly marry of one of 

them.116 

Same sex relationships are still looked down upon in India, yet there are a 

few who have the courage to rebel against this societal prejudice. Such incidence 

took place even in a remote place like Chhindwada,117 a conservative town in 

Madhya Pradesh., where two girls, Jyoti and Savita here have asserted their 

rights to live as a same sex couple with the police supporting them. When Jyoti 

and Savita went missing 10 days back, their worried parents went to the Parasia 

police station to lodge a complaint. But they were surprised to find the girls in the 

safe custody of the police. The girls have refused to return to their homes and 

. have been living at the police station for the last 10 days. The girls, neighbors in 

Ambada locality of Chhindwada, became- friendly five years back. The relationship 

flourished despite their parents berating them frequently. A fortnight back Jyoti 

came to know that her parents wanted her to get married to a youth from Jha_nsi 

in Uttar Pradesh. She protested and told her parents that she wanted to live with 

Savita for the rest of her life. 

In our country violation of the rights of sexual minorities rests upon the 

very discourse of law and at mercy of the enforcement agency of the state is 

proved when one sees that same sex married couples are arrested by the police 

on the charges of abduction. This happened in Patna on 1sth December 2006 

when one Pooja Singh married Sarita, a teenager. 118 They were produced in a 

court after which Pocija, the 'groom'. was sent to Beur jail and Sarita was handed 

over to her parents. The separation was followed by enough drama where in the 

115 Mini v. State of Kerala and others, Habeas Corpus C.P. No. 31416 of2000, before the High Court 
of KeraliJ at Ernakulam. ' · 
\161bid. ' 
117 Times of India Internet Version, October 25, 2005. 
118 The Statesman, December 16, 2004. 
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presence ~of the curious on lookers and their family both of them swore to "live 

together." In the same state the story of another male couple runs on the same 

track. 119 On 12 De~ember 2004 A lesbian couple from Amritsar publicly 

announced their marriage. The two· girls were produced before the Magistrate. 

The Magistrate Mr. Sanjeev Joshi in his ruling inter alia said that both enjoyed the 
\ 

constitutional right to live according to their wishes and no one had the right to 

interfere in their lives.120 In this case also the families of both the girl had exerted 

pressure on them from going any further, but the couple remained defiant. 
' . 

d) Section 377 May Lead to Various Problems in the Sphere of Private 

International Law 

Section 377 criminalizes unnatural carnal intercourse. Clearly, even 

though the provision does not specifically mention homosexual conduct, and the 

offence under it can be committed by a man and a woman as well, it covers all 

instances of intercourse between two men. Therefore, any validation of 

conjugality between two men wHI be against the policy behind this provision, 

since to "consummate" a same-sex marriage within India, a couple would have to 

commit the crime of sodomy. This criminalizing intimate contact between same

sex couples is not only a prohibition of the law but also the strongest possible 

expression that an act violates the publi~ policy of a state, and a court may very 

welt use the existence of a state sodomy law as a basis for ruling that same-sex 

marriages violate a strong public policy of the state. 

The problem of divergence views on· the issue of alternative sexuality 

between various countries in the world in the near future lead to acute problems 

in the area of private international law. National courts might find themselves in 

the awkward situation of having ·to recognize a same-sex marriage vali_dly 

solemnised a·broad when their own states criminalize homosexual conduct. This 

can be particularly true in the case of India, where the legislative intervention 

through the Foreign Marriage Act has done away with the common law discretion 

with courts to refuse to recognize on the ground of public policy.121 

However, s. 377 does not cover within its ambit sexual intercourse 

between two women. Does this mean that there is no public policy against same

sex relationships between women? The point is further underscored when in a 

recent case in Kerala when tow w.omen decided to live together, a complaint was 

filed in the Magistrate's Court in Thrissur by the brother of one of them. The 
- . 

Court said that there was nothing in the law to prevent them from exercising their 

11 
'J One Manoj G.,hatwar of Purnea, married Pankaj Kwnar of Motihari. 

120 The Statesnum, December 13, 2004. · 
121 For details see, http://www.altlawforum.org.Resources.htm. 
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freedom as adults to choose who they wanted to live with. 122 The legal reasoning 

followed was the same as was done by the Allahabad High Court in Payal 

Sharma alias Kamla Sharma v. Superintendent, Nari Niketan, Agra / 23 

where the Court allowed a man and a woman to live together without getting 

married recognizing their right as consenting adults who were not violating any 
' . 

law. So, it is clear that the idea of two adult women cohabiting conjugally cannot 

be against the public policy of the State. If under domestic law the Courts have 

allowed them to live together, surely it must allow two women validly married 
,r 

under a foreign law to do so, since the public policy component under private 

international law is much weaker than in domestic law. So, there appears to be 

nothing in Indian public policy to prevent a same-sex marriage at least between 

two women. More over, the great infrequency with which section 377 IPC is 

enforced suggests that prohibiting sodomy should not be viewed as a strong 

public policy; therefore, such laws are not a sufficient basis for denying 

recognition to a marriage validly contracted in another state. 

e) What Human Rights Demands 

Human rights movements as an international basis for mobilization and 

resistance to oppression emerged after the Second World War with the 

International Bill of Rights. Though the second half of the twentieth century has 

been characterized as 'the age of human rights' with the point being made that, 

'no preceding century in human history has been privileged to witness such a 

profusion of human rights enunciations on a global scale' there have also been 

extraordinary silences. One such silence has been the entire discourse on the 

rights of sexual minorities which finds no express mention in either the 

International Bill of Rights or the regional human rights conventions. 124 The 

silence is all the more extraordinary when one· takes into account the fact that it 
( 

was the supposed horror of the holocaust which triggered the development of 

international human rights law. Yet what is ignored in this telling of history is that 

thousands of homosexuals were persecuted by the Nazis and thousands of gay 

men died in tbe concentration camps yet those who suffered and died are not . 

worthy victims which only go to show the profoundly homophobic nature of 

modern societY. And quite obviously persecution on the basis of sexual 

orientation did not produce either_ acceptance of the rights of gays and lesbians 

either at the level of norms or at the level of practice. It was only the greater 

122 ld. 
123 AIR 2001 All254. 
124 A. Narrain , "Human Rights and Sexual Minorities: Local and Global Contexts," Law, Social 
Justice & Glohal Development (LGD). 2001 (2): For details see, http://elj.warwick.ac.uklglobaVissue/ 
200 I /Narain.hlml. 
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visibility of LBG peoples world-wide that and the mo~ilization which took place on 

the basis of a gay/lesbian identity which has pushed sexual _orientation onto the 

human rights agenda.125 The constitutional framework extends protection to all 

persons. However no specific mention of sexual orientation as a ground of non

discrimination stands articulated within the constitutional framework. However 
'\ 

activists had filed a petition with the Delhi High Court challenging the 

constitutionality of Sec 377 of the Indian penal code which prohibits carnal 

intercourse against the order of nature between a m~n and a man, man and a 

woman and a man and an animal. This outdated law violates the fundamental 

rights of homosexuals. Under the existing law, even consensual sex is branded as 

sodomy and people are booked. 126 The· law was challenged on the grounds of 

violation of Art 14, 15 (right to equality and non-discrimination), Art 19 (right to 

freedom of speech and expression) and Art 21 (right to life which encompasses 

the right to privacy) .127 The petition is still in cold storage.128 Another pertinent 

question is in a society where equality and freedom are valued, should law decide 

one's sexual orientations? As more and more same sex couples go ahead and get 

married, the issue is hatting up. 129 If one applies the standard of equality, there is 

no reason why same sex couples should not be allowed to marry and why 

marriage should be seen as an exclusively heterosexual institution. The social 

impact of allowing same sex marriage in our society would be to open the eyes of . 

our wider society to the idea that there are diverse forms of relationships in our 

. society and if we are serious about the constitutional claim of equality we need to 

respect and honour this diversity by recognizing same sex relationships as equally 

legitimate. If one takes equality seriously then same sex couples need to be given 

the same rights as heterosexua-l couples; i.e. adoption, insurance benefits ~nd 

compensation, and other privileges. The universality of Human rights demands 

that prevailing and dominant cultural and social norms cannot be invoked in a 

manner as to circumvent or restrain fundamental and constitutional rights. If we 

were to accept the government's' arguments, then many of the progressive 

125 Ibid. 
1 2c' Times News Network, September 18, 2003. 
121 On 7 December 2001. the Naz Foundation (India) Trust (NFIT),and National AIDS Control 
0Jganizat ion. a non-govcnuucntal organi:~.ation, filed a petition in the Delhi High Court to repeal the 
"unnatural offen_ccs" section of the Indian Penal Code that criminali:~.cs men who have sex with men. 
On 'J-2-0-1 the Ddhi lligh Court dismissed a legal challenge to Section 377 of the Indian Penal Code, 
India's sodomy law. The Court claimed that the validity of the sodomy law could not be challenged by 
anyone "not affected by it." According to the Court, since no sodomy charge had been filed against the 
woups, \hey lacked standing to challenge the law. . 
2~ Note that the Supreme Court on February 3, 2006,on an appeal by the petitioner, asked the Delhi 

High Court \o ex,amine the matter on merit and decide the question of law involved in the petition. For 
details see, The Telegraph, 4th February, 2006. 
129 Decan'I-Icrald. Sunday, March 20, 2005. 
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arguments, then many of the progressive legislations in our country would never 

have been enacted. The Government needs to retain section 377 because it is 

also used against cases of child abuse and is therefore necessary; it only shows 

how bankruptcy they are. In spite of repeated struggles and demands by 

women's organizations and child rights organization, not to speak of LGBT 
\ 

organizations that are increasingly raising the same demand, India remains one 

of the few countries-that does not have a comprehensive law against child sexual 

abuse till date, or a law against male rape~ One fails to understand what prevents 

the Government from enacting such a law, when it has internationally made the 

commitment to enact such legislation long ago. 

Section 377 IPC is under great criticism from human rights groups as well 

as certain State institutions. The Law Commission, 130 in its 172nd Report on the 

review of rape laws recommended the deletion of s. 377. 

The preamble of the Constitution of India begins in the unified voice of 

'We', and then goes on to use- the words 'socialist' and 'secular'. 'Socialist' 

attempts to deconstruct our class differences, and 'secular' lifts us above our 

religions and therefore, in a sense, social differences. It goes on to use the words 

'equality' and 'fraternity', where fraternity implies the coming together of people 

who are the 'same' .. It alludes to our differences in terms of belief, faith and 

, worshi~, but refers to our basic sameness as human beings.131 It erodes our 

historical/embodied· differences like caste, religion and sex. Section 377of the 

Indian Penal Code, 1860 which deals wi~ unnatural offence seems to do just the 

opposite. So what emerges is the construct of a unified person, one 'clean' body 

· on which rules can then be imposed, applied or executed. It chooses to erase our 

sub-continental heterogeneity for a more colonial homogeneity.132 Section 37_7of 

the Indian Penal Code, 1860 expresses as well conceals certain things. In doing 

so it neglects a domain that is constituted by homosexual or people of alternative 

sexuality; who existed in the world since ancient period. 133 This domain which is 

constituted by the people of alternative sexuality is also raising their voices 

around the world is gaining momentum not merely because of the fact that they 

are increasing in sufficient number. 9ur law is technically silent on lesbianism, but 

130 172'"1 Report of the Law Commission of India on the Review of Rape laws, March 2000: Note that 
tl1e Law Commission ob5ervcs" ln the light of the changes effected by us in section 375, we are of the 
opinion that section 377 deserves to be deleted. After the changes effected by us in the preceding 
provisions (Sections 375 to 376 E ), the only content left in section 377 is having voluntary carnal 
intercourse with any animal. We may leave such persons to their just deserts." 
131 Atcya Khorakiwala, "Negotiating Territory," Sarai Reader, 2005, pp. 354-357. 
132 Laxmi Murt~y, "Big Brother in the Bedroom: Unnatural Offences and Section 377,"2004: For . 
details sec, http:l/www. infochangeindia.orglanalysis08.jsp 
133 Even in ancient India: Note that this can be inferred from the fact that the ancient law giver Manu 
kept penal provision for the homosex"Ual, especiaUy for the lesbians. 
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presumably not, on gay sexuality.734 One may run riot after the word 'unnatural.' 

The section gives no clue but leaves it to the interpretation of some people.
135 

'We the people of India,' which finds a mention in the preamble of the 

Constitution has been a product of the experience of a generation which had 

tolerated, resisted the attacks of the invader and assimilated all,. and yet it 

stumbles at this point due to a law ·handed out by the Britisher's. The point is not 

that who has framed it or who fashioned it but the ground upon which it has been 

framed, fashioned, and enforced. Does it require a rethinking in the light of new 

events? we should not altogether dismiss all what had· been' prevalent or what is 

coming out in _increasing nlJmber_ simply because they do not fit the single code of 
,, . . .... ,_., ,., ····· 

heterosexuality .. :· , .. . . .... · .. , , .. , . . .. _, . .. 

In view of the above it may be submitted that the present law relating to 

unnatural offence leaves certain people of alternative sexuality without any 

identity. The legislati~e silence on lesbianism and antipathy toward homosexuality 

together with the repulsive societal attitude make these people suffer from 

identity crisis and leave them in a vulnerable situation. It also fails to recognize 

the importance of protecting all families. _It therefore, risks losing its normative 

power as a force for promoting equality. This is not going to suggest that deletion 

of section 377 IPC would do justice to all. It may be necessary for the protection 

of minors. But to the extent to which it prohibits voluntary sexual intercourse 

between to adult of the same sex, the law requires to be changed for recognizing 

and for giving space to certain categories of people having alternative sexuality. 

Right to marry and freedom as to the choice of one's mate or life partner can not 

be restricted in this way to the exclusion of a good number of people, especially 

in view of the changing scenario of this world. Law shbu'Jd iiot remain silent about 

a domain which is corning o~t with increased visibility of the people having 
- . . . . ~ : ·-.; -. . ,- '· . . . . 

alternative ,sexuality. The .law should_ acknowledge their_ existence, entity. and 

allow them to marry; live with those they love. We should acknowledge the fact 

that l'lke heterosexuality, homosexuality is an orientation, which is not unnatural. 

The present lay.~ contained in section 377, IPC is, therefore, a clear negation of 

134 Tilis is because of the fact that penetration is~ essential for the commission of the offence_ And it 
is assumed that women's can not penetrate. The other view of the author is that woman can penetrate 
through finger. 1l1is liberal constru~tion of penetration can find its corollary to the decision of the 
Court in State of Kerala v K~ Govindan, 1969, Cr. LJ 818, held that committing intercourse by 
inserting the male organ between the thighs of another is an unnatural offence punishable under section 
377,IPC. Although it is a matter of interpretation and context, this dilemma can not satisfy an academic 
mind. 
135 The Ju-dges, who may not be the product particular generation; may not antagonize the policy of the 
legislature; may ,also bypass the duty to pronounce by saying that the person not affected by the law has 
no locus standi_ This has happened in our country in the case when one NGO, namely Naz Foundation 
filed a case in the Delhi High Court, challenging the validity of section 377,IPC. 
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the unified voice 'we,' 'the people of India,' enshrined in the Preamble of the 

Cons~itution. 

F) A Sum Up 

1. Section 377of the Indian Penal Code, punishes unnatural offence. One 

may run riot after the wor~ "unnatural." The section gives no clue but 

leaves · it to the. interpretation of some people. It expresses as well 

conceals certain things. In doing so it neglects a domain that is constituted 

by homosexual or people of alternative sexuality; who existed in the world 

since ancient period. This domain which is constituted by the people of 

·alternative sexuality is also raising their voices around the world is gaining 

momentum not merely because of the fact that they are increasin_g in 

sufficient number. Our law is technically silent on lesbianism, but 

presumably not, on gay sexualitY. The reason is that "Section 377,IPC de 

hors the Explanation appended to it consists of the following ingredients; 

a) a person accused of this offence had carnal intercourse with man, 

woman, or animal; b) such intercourse was against the order of the nature 

;and- c) such act by the person accused of the offence was done 

voluntarily." These being the essential ingredient of the offence, it may be 

interpreted in a way whereby. consensual sexual intercourse between two 

ad~lt male or, between two adult female would become an unnatural 

offence. But technically consensual seXual intercourse between two male 

adult would come within the ambit of the section. This is because ofthe 

fact-that the section makes it clear that penetration would .be sufficient to 

constitute the carnal intercourse necessary to the offence described in the 

section .. In other. words since man can practically penetrate, sex,ual 

intercourse is possible between two male persons and would be considered 
.. 

as an offence under the section. On the other hand since women can not 

practically penetrate, this section technically keeps them outside its ambit. 

To put it ·differently women can not penetrate and therefore .a consensual 

sexual intercourse between two female would not be an offence under the 

section. So what emerges is that the section says a homosexual relation 

between two adult. male. would be an offence. It remains silent as to 

whether homosexual relation between two female would be an offence in 

view of the technicality. 

2. Section 377, IPC -punishes homosexuality, a practice of the sexual 

minority. The presumption of law is clear, that het~ro-sexuality is 

permissible practice, but the assumption of law about sexual orientation is 

open to questionability. Though section 377 IPC no where uses the term 
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'homosexual or homqsexuality.' It thus seems that the existence of a 

domain which is constituted by the homosexuals e.g., gay or lesbians are 

neither named nor prohibited within the economy of law. Even beyond 

silencing, s. 377 goes on to create the binary categories of natural and 

unnatural, and which category lesbianism would fall into is not in doubt. 

Even though section 377, !PC ostensibly it excludes lesbians from its 

ambit, it has been read expansively by State authorities to harass and 

intimidate lesbian women as well 

3. The universality of Human rights demands that prevailing and dominant 

cultural and social norms cannot be invoked in a manner as to circumvent 

or restrain fundamental and constitutional rights. The legislative silence on 

lesbianism and antipathy toward homosexuality together with the 

repulsive societal attitude make these people suffer from identity crisis, 

and leave them in a vulnerable situation. It. also fails to recognize the 

importance of protecting· all families. It therefore, risks loosing its 

normative power as a. force for promoting equality. This is not going to 

suggest that deletion of section 377 IPC would do justice to all. It may be 

necessary for the protection of minors. But to the extent to which it 

prohibits voluntary sexual intercourse between two adult of the same sex, 

the law requires to be changed for recognizing and for giving space to 

certain categories of people having alternative sexuality. Right to marry 

and freedom as to the choice of one's mate or life partner can not b.e 

restricted in this way to the exclusion of a good number of people, 

especially in view of the changing scenario of this world. Law should not 

remain silent about a domain which is coming out with increased visib!lity 

of the people having alternative sexuality. The law should acknowledge 

. their existence, entity and allow them to marry; live with those they love. 

Let us acknowledge the fact that like heterosexuality, homosexuality is an 

orientation, which is not unnatural. The present l~w contained in section 

. 377, IP.C, is therefore, a clear negation of the unified voice 'we,' 'the 

people of India,' enshrined in the Preamble of the Constitution. 
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