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CHAPTER IV 

INDIGENOUS KNOWLEDGE AND RIGHTS OF INDIGENOUS 

PEOPLE IN INDIA 

 

At a distance from the officially authorized regime, unofficial traditional laws and 

practices, emanating from within the neighbourhood, have scrupulous implication in the 

framework of protecting Indigenous Knowledge in India. Local communities have since ages 

shared a secure and mutually supporting connection with the basics of their environment. 

This connection has helped them grow a healthier perceptive of their adjoinings and the 

assets found therein. This proximity and the thoughtfulness have developed into a 

understanding system which with the passage of time, has passed down from one generation 

to the next, has aided their continued existence. The right to use such knowledge in these 

communities have time and again been governed by overabundance of unofficial customary 

mechanisms, which have aided in its preservation. Sustainable use of Indigenous Knowledge 

is reflected in most of the traditions of local and native communities. Understanding of 

community chiefs in relation to Indigenous Knowledge is translated into tradition which 

incorporates judicious utilization of assets. Gradually, this tradition takes the shape of a 

custom, which passes from one generation to the next, gathers the power of law as it gets 

acknowledged as a model.  

4. I. Indigenous Knowledge & Customary Laws in India: 

The existence of traditional practices leading the use of organic and likely resources may 

be experiential in the background of afforest use practices, customary water use and 

organization, landholding patterns, agricultural practices, fisheries, etc. Communities possess 

different forms of traditional operative frameworks of rights, powers, concessions and 

obligations relating to the use and management of the genetic and natural assets in their 

neighbourhood. With the passage of time, in the Indian context, the through reliance of 

several communities and families has decreased over these resources as they have established 

new process and other revenue of livelihoods in their own community and at times as a result 

of relocation to different places. Yet there are various hamlets even today in all parts of the 

country that are directly and largely dependent for their sustenance and survival in these 

resources. Such individual and tradiion have a bet in conserving and by means of the assets in 

a sustainable approach. For this reason, these people impose a variety of lawful and illegal 
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rigid mechanisms for fulfilment within the neighbourhood and which also order admiration 

from the adjacent people. The harshness of the norm and the seriousness of the fines depend 

on the rival comfort and the ease of use of the capital. There is a profusion of recognized 

confirmation and knowledge on winning models of usual and neighbourhood based reserve 

organization practices, which justify the piece of information that usual practices and law are 

of modern significance in defending biodiversity and the linked original Knowledge. It has 

been established that usual practices and law have been paramount effective in area where 

people have the authority to control use of natural and previous natural possessions as per 

their policy and are doing well including fulfilment to these system from within the 

neighbourhood. 

Sustainable use of natural resources to promote Indigenous Knowledge is amply reflected 

in the customs of most local communities. For instance, in the Khasi community of 

Meghalaya state in India, villages own groves, which are the common property of the 

community. Composed of mainly oak and Rhododendron trees, these are held as sacred. It is 

treated as an offence for anyone to cut timber in the grove, except for cremation purposes. 

Similarly, the Todas of the Nilgiri Hills in south India believe that the Goddess Tokissay 

created them and their unique buffaloes. Many of the peaks and grasslands where they graze 

their buffaloes are enshrined in their myths and are sacred to them. Thus, the Todas who are 

vegetarians neither hunt neither animal nor plough the earth for agriculture. Again, though 

the Nishi tribe of Arunachal Pradesh in Northeast India hunts the hornbill for the use of its 

beak in their traditional headgear, there is an inbuilt conservation mechanism within their 

culture to protect the bird, in the form of customary prohibition on the killing of the bird 

during the breeding season.
282

 

It is naturally essential that local bodies and customary law be empowered, since by 

protecting the natural resources they contribute to the protection of Indigenous Knowledge. 

As a consequence, it needs to be emphasized that the extinction of local customs can thwart 

any attempt to restore sustainability into the modern development paradigm. National and 

international laws and policies, even if they do not promote, should at least refrain from 

adversely affecting customary laws and practices. 
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Most of the Indian communities do not believe in holding their knowledge exclusively to 

themselves. This is due to two reasons mainly. Firstly, the individuals based right system, not 

dependent on the community as a whole, is still not very much accepted in a large number of 

Indigenous communities; Any ownership is generally seen from a community perspective 

and there is common ownership of land and resources. Secondly, the communities repose 

faith in the theory that knowledge increases with dissemination. It is against their values to 

jealously hide any form of knowledge from others who could similarly benefit from it. The 

emphasis therefore is primarily not one of exploitation for profit or personal 

aggrandizement.
283

 

Due to the above-mentioned reasons, we do not find easily either any customary laws or 

customary practices that give direct protection to Indigenous Knowledge, per se. However, 

most customary practices tend to conserve and protect biodiversity. Thereby, customary 

practices provide indirect protection to Indigenous Knowledge. It would be imprudent to take 

a myopic view and look at Indigenous Knowledge in isolation. Equal attention must be given 

to factors such as natural resources, livelihood, and education. For this purpose it becomes 

pertinent that we look at the places that customary law currently enjoys in the Indian legal 

system. 

a) Customary Laws: 

To make any effort at understanding customary law, we must begin with looking at what 

custom is in the first place. Custom is not a term that can be constrained to one definition, 

though in common parlance it can be understood as uniformity of conduct of people under 

Indigenous Knowledge circumstances. It is a exercise that by its ordinary acceptance and 

long steady custom has approach to encompass a power of law. A custom is a usage by virtue 

of which a class of persons belonging to a defined section in a locality is entitled to exercise 

specific rights against certain other persons or property in the same locality.
284

 

The concept of rules and regulations developed with the evolution of a community into a 

society. Most of these principles Intellectual were derived from usage or practices of the 

community for their subsistence. The long and continuous usage by the community of the 

natural resources of their locality evolved into localized and varied customary practices. As 

customs had their origins in the said usage and practices, the needs of the people were kept in 
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mind while evolving them. The needs of neighbouring villages were also kept in mind before 

making any rules regarding the use of forest and forest produce. 

b) Locating Legal Customs Within the Indian Legal System: 

A legal custom is that custom which operates as a binding rule of law, independent of any 

agreement on the part of those subject to it. In India, for a custom to have a colour of a rule or 

law, it is necessary for the party claiming it to prove that such custom is ancient, certain and 

reasonable. Customs being in derogation of law are to be construed strictly. In India 

Jurisprudence, custom is an integral constituent of law. However, there has always been a 

debate whether in reality customary law is recognized as merely a source of law or does it 

actually form a constituent of Indian Legal System. 

In Pre British India there were innumerable overlapping local jurisdictions with many 

groups enjoying autonomy in administering justice. When British came to India, they tried to 

find a unified Indian Law as in the west but they could not find a parallel one. As a result the 

period before 1860 had extremely varied laws including Parliamentary Charters and Acts, 

Indian Laws, English Common law, Hindu and Muslim Laws and many bodies of customary 

laws. 

It was acknowledged as early as 1773 by the Britishers that Indians have to be presided 

over by their personal laws, in matters of family, religion and inheritance (It is to be noted 

here that matter such as natural resource management which had been with the community 

for long were not left with them any more). Matters other than these continued to be 

governed by government courts on the common law principle of „Justice, equity and good 

conscience”. This led to a wide importation of English laws, enactment of procedural codes, 

which showed no fusion with the traditional laws and curtailing of application of customary 

laws through informal tribunals. For codification of personal laws collections and translations 

of ancient texts were made. Numerous digests and commentaries also came up on these 

translations. Subsequently it was realized that lesser bodies of customary laws were not found 

to be sufficient since the quasi-legislative role of tribunals restricted them and when the 

customs were recorded there were not enough rules in express terms. This resulted in 

elevation of textual laws over lesser bodies of customary laws. Although according to Hindu 

Law where there was a conflict between Shastras and customs, custom overrode 
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Shastras.
285

Strict rules of evidence provided for disappearance of customary laws, as it was 

very difficult to prove unwritten customs.
286

There also emerged a sense of individual right 

not dependent on community opinion or usage. The concept of common property had little 

space in the modern legal system. Fields Indigenous Knowledge natural resource 

management and conservation activities, which facilitate development of knowledge 

especially of conservational and medicinal value, were for long occupied concern of by the 

people in agreement with their traditions. Even though the Britishers regreted the significance 

of local and restricted laws in those substances which are normally acknowledged as private 

laws, they mistreated the position that community had been in performance in 

environmentally friendly performance. The overabundance of legality that came up in family 

member to plant and irrigate did not slot in usual practice and rule. 

c) A Valid Custom: 

Customary law, by definition, is a non-state legal system that parallels the substantive and 

procedural functions of the state made laws. Unlike State laws, these emerge from within the 

community and command social acceptance and observance. Statutory law is uniform 

whereas customary law is an adaptive, flexible, evolving body of norms and rules governing 

the behaviour of communities. While the former is for community, latter is in the 

community.
287

 

The following tests or essentials have been laid down, which a custom must satisfy for its 

judicial recognition: 

i. Antiquity-A custom to be recognized as law must be proven to have been in 

existence from time immemorial. The English common law rule of the 

immemorial user is not required to establish a custom in India, and it has been 

thought that it is adequate if the justice delivering system is content of its 

rationality and undoubtedly and that the exercise on which the tradition is 

established is not practiced for such a stealth or power and that the precise act had 

been enjoyed for such a duration that by conformity or or else the practice has 

become the traditional law of the neighbourhood. 
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ii. Continuance-If a tradition has been intermittent for a significant instance then a 

assumption arise against it. It is due to discontinuance of the priviledge and not 

ownership that a highlight to a custom is deserted. 

iii. Peaceful enjoyment- The tradition must have been benefit from peaceably. If the 

tradition has been in argument or in the justice delivery sysetem for a long time it 

negatives the supposition that it had established by approval as most traditions 

logically might have started off. 

iv. Obligatory Force-The tradition must have an mandatory power and must have 

been benefit from as a subject of exact without furtiveness or might. 

v. Certainty-A tradition, which is indistinct or imprecise, cannot be documented. The 

court has to be content by clear evidence that tradition exists as a matter of truth, 

or as a legal conjecture of information. 

vi. Reasonableness-This examination gives a extensive carefulness to the judges in 

the substance of gratitude of the conduct. It is for the bench to make a decision 

whether the supposed tradition is sensible or not. It has been supposed that a right 

being critical of the theme substance itself would be difficult. If there is no 

constraint of any variety, then a traditional right, which might create such right, 

must be deem to be irrational. 

vii. Conformity with statutory laws-Statute prepared laws is known preference over 

traditional laws. Consequently, even anywhere the traditions meet the needs of 

being antique, convinced and sensible; they individual in derogation with 

universal law are to be construe stringently. This hierarchy makes the position of 

customary laws very vulnerable in the legal system. Even though the foundation 

of India recognizes traditional bylaw, in realism it is topic to life form in 

consonance with the bill made laws. The Apex Court has emphasized ahead this 

condition point in time and yet again. Therefore it is of prime importance that 

when any legislation is passed, due consideration should be shown towards 

existing customary laws. An effort to this effect has been lacking. The objectives 

of the enactment should not such as to ignore the existence and need of customary 

laws. The effect of this would be invalidating the customary laws. A fine balance 

has to be struck between the statutes and customary laws so that effects of certain 
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statutes may not be so overriding that laws developed by the people for 

themselves as per their requirements lose their justifiability.
288

 

 

d) Customary and Statutory Law: 

What position customary law enjoys in the Indian legal system today- whether it is 

recognized as a law or is a mere source of law? Ever since the codification and formalization 

of Indian law started, there has been a lopsided conflict between the statutory and the 

customary law. A set of statutory laws largely based on principles of English Common Law 

with little reference to or influence from local laws emerged supreme. In the structure of this 

so-called formal legal system, customary law has almost always been a loser in terms of 

recognition and acceptance. Before making any analysis as to which is more advantageous 

and people friendly let us look at the provisions in the Constitution of India and other Indian 

statutory laws which deal with custom and customary law directly or indirectly.
289

 

i. Evidence: 

Although rules of evidence make it difficult to prove customs, Indian Evidence Act, 

1872 is the earliest legislation to formally recognize customs. After any accurate or tradition 

is in query, instance and connections from side to side which the tradition is created, claim, 

assert, or deprived of are to be engaged into description, for instance, if the fact that certain 

fishing right were exercised as a matter of customary right then a wajib ul arz
290

 stating to 

that effect can be taken into account. Since traditions are by huge oral it becomes tricky to 

manufacture entry permit. As well, sometimes pass could be insufficient due to previous 

factor such as lack of education and small financial position. Sadly the Apex Court in its   

decision
291

has not taken note of this factor and this was one of the reasons for denial of a 

customary right to obtain fishing rights for Dhimars of Parshioni. 

ii. Forest Legislation: 

In compact forest communities, there has been a close intermingling and overlapping 

between the vast repository of INDIGENOUS KNOWLEDGE and customary use of natural 

                                                           
288

 Srivastava Nidhi, “Customary Law and the Protection of Indigenous Knowledge in India” (2004)  (Research 

project on protection of Indigenous knowledge, Gene Campaign briefing paper, The Energy and Resources 

Institute).  
289

Ibid. 
290

 Village administration paper that became a settlement record and statutory presumption and correctness is 

attached to it- Central Provinces of Land Revenue Code, 1920. 
291

Ramchandra Wahiwatdar v  Narayan and others, 2003 (7) SCALE 7 



129 
 

resources enabling them to use these in a more judicious manner. Self imposed limitations on 

forest clearance, restriction on hunting certain species, protection of sacred groves for 

religious purposes, rotational use of catchment and traditional practices were conductive to 

conservation and preservation. Agriculture based rural communities are dependent on their 

neighbouring forests for subsistence and a variety of products and services. These forests 

were considered to be common property of the locality. However this underwent a change 

with the forest laws in late nineteenth century and early twentieth century. 

The first legislation for the regulation of forests was passed in 1865. It empowered the 

government to declare any land covered with trees or brushwood as government forests and 

to make rules to manage them. The act of 1865 was replaced by a more comprehensive 

legislation of 1878, which was further replaced by the Indian Forest Act of 1927. The 

Preamble to the 1927 Act suggests that there have been no new laws, but only consolidation 

of the old ones. Secondly, there is a clear emphasis on the revenue yielding aspect of forests. 

The free access enjoyed by local communities was suspended. Thereafter forests were used as 

a matter of privilege not right. Concessions were individualized at the cost of community 

interests. In short, traditional privileges of individuals over nature and creation were 

unfinished and distorted into bargains to be enjoyed at the determination of the Environment 

officials. More importantly, forests became a major source of revenue for the government.
292

 

The Indian Forest Act 1927 does have a provision
293

under which administration of 

forest vicinity can be assigned to rural communities. rural community forest is the forest that 

has been legally transferred to the village community by the state government. The forest in 

the vicinity of the village can be so transferred even if it is reserved or a protected one. Once 

a forest has been so declared, the rights of the villagers (some of them customary rights) over 

grazing, gathering minor forest produce etc become the rights, over the property legally 

assigned to them. The Act‟s recognition of rights of the communities, when discussing 

commutation of rights
294

in declaring reserve forests, may not be of much use if the customary 

rights of the community do not get legal sanction. Moreover, in the light of the powers 
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conferred upon the settlement officers, it is necessary to see that the legal rights of the 

community are not lost in the cobweb of procedures.
295

 

The Forest Policy of 1988 focuses on requirements of communities but it has failed to 

give due recognition to the customary practices and Indigenous Knowledge that communities, 

both rural and tribal, have been using for centuries for natural resource management.
296

 

iii. Easements: 

In India, there are three distinct rights of easement- Firstly; there are private rights in 

the strict sense. Secondly, there are public rights for the benefits of all. Thirdly, there are 

rights belonging to certain classes of people. Such rights commonly have their origin in 

customs. Under the Indian Easements Act, 1882, an easement may be acquired in good value 

of a local tradition. Such easements are described as traditional easements. For example, a 

customary rights of way, on the part of a certain group of people to use a piece of land, not 

theirs as a pathway. 

iv. Constitution: 

The Constitution of India recognises customs and customary practices. It states that 

all laws time being in force previous to the commencement of this Constitution shall carry on 

in force therein in anticipation of distorted or repealed or amended.
297

The consequence of this 

proviso is the persistence of the complete body of legality prevailing in the Country prior to 

the Constitution came into force. Not only legislative laws but also legalities like Torts, 

Mohammendan laws, and tradition having the vigour of law. According to Article 13
298

, the 

term law includes traditions and usage having the sanction of law. A rational and certain 

antique tradition is obligatory on the courts just like an Act of parliament. However such 

tradition or usage having force of legality cannot violate any of the subsequent rights 

bestowed by part III of the Indian Constitution. 
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v. Fundamental Rights: 

The Constitution of India nowhere confers specific rights that are related to the right 

of the indigenous communities to economic and social development. Therefore, one has to 

read into the provision of Article 21,
299

 which confers Right to Life, one of the most read into 

provisions. Right to life does not refer to mere animal existence but life with human 

dignity.
300

Therefore the local communities have a right not to be exiled and disabled by 

conduct of robbing them of their traditional rights so that they can survive with primary 

human dignity. A crucial aspect of the legal protection of life envisaged in Article 21 is right 

to live. It can verify behaviour that put out of place underprivileged people or upset their 

lifestyle. The condition may not by confirmatory action be under a impulse to provide for 

resources of livelihood excluding any individual who is underprivileged of his right to life, 

apart from according to a due procedure of law, can confront the deficiency as offending the 

right to life, except according to a due course of law, can challenge the deprivation as 

offending the right to life conferred under Article 21.
301

In 1987 the Supreme Court took a 

step further and detailed safeguards to protect tribal‟s who were being ousted from their 

forest land by Rihand Thermal project of NTPC. The court in the course of its order observed 

that the tribal people for generations had been using the jungles around for collecting the 

requirements for their livelihood, and ousting them from that land would amount to depriving 

them of their fundamental right to life, implying right to livelihood.
302

 

vi. Directive Principles and Fundamental Duties: 

Article 39 (b)
303

enjoins a sense of duty upon the state to express its guiding principle 

towards ensuring that the tenure and management of the Material assets of the neighbourhood 

are so concerned as best to sub serve the general good. The terminology Material asset of the 

commune as used in the article contains the whole thing that is competent of generating 

assets for the neighbourhood. The term ownership of community goods to sub serve the 

common good is not restricted to normal or substantial goods but also variable or fixed 

property. The state should look into matter of adequate distribution and availability of raw 

materials, which have the potential to create wealth. Under Article 46,
304

 the status is under 
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compulsion to see that listed Tribes are not open to mistreatment and dispossessed of their 

rights in relation of their illiteracy and stumpy position.
305

 

Just as the State is under a duty to take measures embodied in Part IV of the 

Constitution, Part IV-A imposes a duty on the citizens to value and preserve the rich heritage 

of our composite culture; and to protect and improve the natural environment including 

forests, lakes, and rivers, which are great reservoirs of Indigenous Knowledge.
306

 But these 

duties can at best be „regarded as directories‟. These can be used to read ambiguous statutes 

and can be promoted through constitutional means.
307

 

vii. Panchayat (Extension to scheduled Areas) Act, 1996 (PESA): 

The institution of governance at local level needs to be strengthened so as to empower 

them for recognition revival of customary laws. Under Article 40,
308

 the state is expected to 

take necessary steps and endow powers with the panchayats. The constitution also provides 

that a Gram Sabha may implement such command and execute such functions as the 

government of state may by law grant.
309

 

With the ratification of the necessities of the Panchayat (Extension to Scheduled 

Areas) Act, 1996, the requirements of the Panchayat have been extensive to the programmed 

Areas with exceptions and improvisation as prescribed in the conservatory Act. 

An important feature of PESA is that it recognizes the ability of Gram Sabha, the 

official expression of a village society, to protect and preserve the customs and traditions of 

the people, their intellectual identity, neighbourhood resources and the traditional mode of 

dispute resolutions‟.
310

Under PESA, Gram Sabha enjoys a superior position in the hierarchy 

of self governance by virtue of this section. The reason this provision has earned the 
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appreciation of the people is that Gram Sabha comprises of the same people whom they 

represent.
311

 

Under the new Act, the State and its organs are not absolved of their Constitutional 

obligations, but the community, which so far had not been formally recognized, stands 

empowered in the form of Gram Sabha to meet the challenges from within and without.
312

 

According to this act, a State elected representatives shall make sure that the 

panchayats at the suitable level and the Gram Sabha are capable specially with powers like 

possession of negligible forest produce, authority to avoid alienation of land in planned areas 

and to act to reinstate any officially disturbed land of a Scheduled Tribe, command to manage 

rural community markets, supremacy to control over local flora and fauna. 

Generally significant result of this PESA, it was expected, would be the exclusion of 

disagreement between tribal belief of independence and contemporary legal establishment. 

Nevertheless, this Act though a welcome move has not been used to its optimum potential. 

The steps taken by the states for the purposes of this Act have not been successful in 

strengthening the concept of self-governance as envisaged by this legislation. Thus the 

potential of PESA has not been put to the possible use of recognizing the customary practices 

and laws through the institution of Gram Sabha.
313

 

viii. Legal Pluralism: 

Another expression of decentralized governance can be seen in the legal pluralist 

regions of the country. The North Eastern states of India, comprising of the eight states of 

Arunachal Pradesh, Assam, Manipur, Mizoram, Meghalaya, Nagaland, Sikkim and, are the 

legal pluralist region where the indigenous folk laws govern different spheres of life within 

the society and formal law enacted at the Centre and State are also extended to this region.
314

 

The 5
th

 Schedule deals with administration and control of scheduled Areas and 

Scheduled tribes in any state other than Assam, Meghalaya, Tripura and Mizoram. The Vth 

Schedule, from time to time is described as a instrument of government within the 
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establishment, is the mainly inclusive proviso for the safeguard of the ethnic people living in 

Scheduled Areas, beside the State and other unusual forces.
315

As per Para 2 and 3 of the 

schedule and Article 60 and 159, it is the sense of duty of the president and the concerned 

governors to conserve, defend and preserve both the instrument of government, as well as this 

special attribute relating to the Scheduled Areas, and the law including the customs and usage 

of tribal people. Subject to only one condition, that it does not influence the fundamental 

feature of the constitution. The governor is bestowed with discretionary powers on 

application of any Act to the Scheduled Areas, and is to formulate policy for harmony and 

fine control of any neighbourhood of the state, which is a programmed area, for the point in 

time. 

The 6
th

 Schedule provides provisions for Administration of tribal areas. In these areas, 

there are Formal Modern Central Laws, Traditional Customary Laws from within the 

community, and laws by Autonomous District Councils. There are three institutions for 

justice administration-Traditional Institutions dealing with customary and folk laws, Formal 

Administrative Bodies like the Deputy Commissioner, and Autonomous District Councils.
316

 

Non-6
th

 Scheduled Areas are governed by rules of Administration of Justice (State 

wise rules). VI Schedule areas bar application of Acts of Parliament and State Legislature to 

areas in the subject matter where self-governing commission is allowed to formulate and 

expand legalities. This is the major distinction between the Sixth Schedule states and non-

sixth Schedule states. This entails that the IFA, 1927, the FCA 1980 and the WPA 1972 

would be extensive to the self-governing District Council Areas only to the degree of Reserve 

Forests therein, while these Acts would pertain  to the North East states of India. 

ix. BDA, 2002: 

The BDA was enacted in 2002 with a view to provide legal protection to the 

biodiversity for the first time in the country‟s history. The Act elicited a mixed response of 

both hopes and apprehensions. The Act provides for establishment of bodies at different 

levels- national, state and local institution of self governance are to constitute Biodiversity 

Management Committees for protection and documentation of biodiversity and chronicling of 
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knowledge related thereto. The Biodiversity Management Committees at the local level could 

have been very useful if only their role was more expansive. They have no powers vis a vis 

giving recognition to the customary rights of the local people over the biodiversity as per the 

rules of 2004. 

e) Advantages of Customary Law: 

The biggest advantage of customary law is it is community oriented and is therefore 

simple and easy to understand. Moreover, it is friendlier to the locality or community from 

where it has emerged. Hence, it receives better compliance from the local people. It is hassle 

free and is speedier and compared to formal courts of law, is less expensive. Traditional 

institutions take less time to solve disputes as compared to formal courts. Many Indigenous 

communities till date have little exposure to contemporary system of judicial redress. As 

against this, people find it comfortable and are more aware of their own customary laws; 

therefore it is easier for them to approach their traditional institutions for the administration 

of justice. Besides, cases are decided keeping in mind the needs of the society and the victim 

and the capacity of the accused to withstand justice.
317

 

 

f) Disadvantages of customary law: 

The biggest problem that customary law faces is that it is region specific and so there 

exist multiple laws that might overlap. There may be a customary law in one community, 

which could be dissimilar from that of another neighbourhood in the same or neighbouring 

locality. In such a case, how is one to decide as to which law would prevail? 

It is not necessary that all customary laws be friendly to individuals and civilization or 

even biodiversity. Though they have an natural arrangement to blow hot and cold and to 

preserve their rich natural habitat, there may also be laws prevalent which may not be 

practical. Customary law is a law by the people, the very same people also decides the 

disputes (most of the time). Although this may have its own advantages, there is always the 

danger of partiality.
318

 

                                                           
317

Ibid. 
318

Ibid. 



136 
 

Majority of Customary law is oral and the lack of its documentation, especially 

precedents, often makes it difficult to decide cases in a fair manner. With the concept of 

individual right as against the community right seeping in with the times, people have 

stopped relying on customary law. With education and its role, people have learned that 

customary law has little recognition in the legal system. Moreover, the present day youths 

neither are aware about the value of their customary laws nor are sufficient efforts being 

made at their revival.
319

 

4. II. Evolution of political processes in realization of the rights of Indigenous peoples 

(regarded as tribal’s) in India: 

 

In the preceding chapters an attempt had been made to discuss the meaning of the 

words “Indigenous” and “Knowledge”, evolution of certain rights of Indigenous Peoples 

which have received recognition within the human rights framework at international level. 

These rights are related to land and resources or culture, language and education or 

development. But the right of internal self-determination in the form of autonomy or self-

government is the possible form/ process for the realisation of the rights of Indigenous 

peoples. It has also emerged that at the international level the term “Indigenous Peoples” has 

been well recognised and this term can be attributed to the “Scheduled Tribes” in India. 

At the national level, two types of political processes have been recognised under the 

Constitution for the realisation of the rights of tribal‟s in India, one is under the Fifth 

Schedule and another is under the Sixth schedule. The Sixth Schedule is applicable to four 

states of North-East India, viz. Assam, Meghalaya, Tripura and Mizoram, and the Fifth 

Schedule is applicable to the rest of India.
320

 Therefore, before a detailed study is undertaken 

to examine the process of realisation of the rights of Indigenous peoples (regarded as 

tribal‟s), it is necessary to examine in detail both political processes recognised under the 

constitution of India.  

In this part, the researcher has tried to throw light on the evolution of political 

processes for administration of tribal‟s and realisation of their rights during Pre-British, 

British and Post-Independent India. The present administrative system in India was, by and 

large, evolved during the British days. Although, there have been changes, modifications and 

expansions in the system the basis structure has more or less remained intact. Therefore, no 
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study in Post-Independence era can be completed without reference to the Pre-British and 

British Rule. 

 

a) Governance and Administration of Tribal‟s in Pre-British India: 

Before we examine the tribal situation in the British period, it may be mentioned that the 

tribal people were never fully conquered or subjugated by the Muslim rulers who preferred to 

make settlements with the local non-tribal princes or if expedient, with the tribal chieftains 

instead of dealing with the tribal people directly.
321

 In many areas, they had their own prince-

lings who ruled independently or as vassals of Delhi based Kings or local princes. Even 

where there was no tribal chieftain, the non-tribal rulers found it expedient, to deal with their 

tribal subjects through their chiefs and confined themselves to the collection of their share of 

levy. They did not interfere with customary laws, tribal life-styles and economics. The result 

was that tribal life was not subjected to or influenced by political vicissitudes and changes in 

Delhi. Till the British made their debut, the tribal‟s were literally masters of all they 

surveyed.
322

 

 

b) Governance and Administration of Tribal‟s in British India: 

For obvious reasons, the administration of tribal areas and its inhabitants was not on the 

priority list of the East India Company in the early period of British rule in India. Most of the 

British officials were completely ignorant of tribal customs or of the existence of many tribes 

in late eighteenth or early nineteenth century. Their contact with the tribal people became 

rather difficult because the tribal‟s lived in inaccessible areas in remote hills, marshy and 

materials forests and in hospitable tracts. Thus, while the British succeeded in isolating the 

tribal people from rest of the country, they did not bother to save them from the clutches of 

money lenders, landholders and contractors and from the influence of the missionaries who 

followed a policy, along with welfare activities among the tribal people.
323

 The effect of this 

policy was summarised by J.H Hutton as follows: 

Far from being of immediate benefit to the primitive tribes, the establishment of British 

Rule in India did some of them much more harm than good..... It may be said that the early 

days of British Administration did very great detriment to the economic position of tribes 

through ignorance and neglect of their rights and customs..... Many changes have been caused 
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incidentally by the penetration of the tribal country, the opening up of communications, the 

protection of forests and establishments of schools, to say nothing of the opening given in this 

way to Christian Missions. Many of the results of these changes have caused acute 

discomfort to the tribes.
324

 

It can be said that the British followed a policy of expediency in which tribal interests 

were subordinated to larger British interests. The tribal people were segregated from the rest 

of the population excepting the undesirable segments. The vested interests were shrewd 

“enough to benefit from every act of commission or omission of their foreign rulers.”
325

 No 

wonder, this attitude led to considerable discontent and revolts among the tribal people.
326

 

The earlier revolts and all round discontent among the tribes, forced the British to revise their 

policy of isolation and adopt a policy of limited isolation. The British decided to intervene 

only to maintain law and order and to minimise exploitation by taking legal, protective and 

executive measures. With these ends in view the British Parliament enacted a number of 

Acts, Regulations, etc.
327

 Until the commencement of the Constitution of India and the 

special provisions were made therein for the administration and development of tribal areas 

of all parts in India. These developments can be examined under the following heads: 

i. Development up to 1873 

ii. Constitution of Scheduled Districts 

iii. Declaration of Backward Tracts 

iv. Creation of Excluded and Partially Excluded Areas 

 

 

i. Development up to 1873 : 

The first important legislation, which recognised that administration in advanced areas of 

Bengal and Bihar was not suited to tribal areas, was the Regulation XIII of 1833. The 

Regulation had declared Chhota Nagpur a “non-regulated” area. However, the reform and 

administrative measures contemplated under the Regulations were not implemented. Special 
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laws were enacted for other tribal areas also. The main feature of these laws was a simple and 

elastic form of judicial and administrative procedure. The Government of India Act, 1835 

allowed laws to be made directly for tribal areas under the Government of East India 

Company. The administration of these areas was taken over by the British Sovereign in 1858. 

The Indian Councils Act, 1861, validated the laws made under the Government of India Act, 

1835 for peace and good government.
328

 The Garo Hills Act, 1869, provided for exclusion of 

Garo Hills areas from the general administrative set up and vesting of the administration of 

these areas in such officers as the lieutenant Governor might, from time to time, appoint. The 

Act further provided for extension of provisions of the Act to Jaintia Hills, Naga Hills and 

such portion of Khasi Hills as for the time being formed part of British India. In fact the Garo 

Hills Act, 1869, prescribed a separate system of administration of justice in these areas.
329

 

For sometimes, the power to make laws by the executive authorities was withdrawn. 

However, it was again conferred by the Government of India Act, 1870, which was extended 

to the Assam valley, Hill Districts and Cachar in 1873.
330

 

 

ii. Constitution of scheduled districts: 

The enactment of the Scheduled Districts Act, 1874, may be called the first significant 

measure taken to deal with all tribal areas in the country which declared tribal areas as 

Scheduled Districts. By this Act uniform law was promulgated by the Government of India to 

embrace all tribal concentrations throughout the country. The word “District” in this 

enactment corresponded to a specified area and not to the present revenue division. The 

Scheduled Districts were identified from “those remote and backward tracts of provinces of 

British India which had never been brought within or which had from time to time been 

removed from the operation of the general Acts and Regulations and jurisdiction of ordinary 

courts or in which that operation was not complete, and officers were supposed to be guided 

by the spirit of indispensable laws, or were actually guided by such laws as had somehow or 

other been considered to be in force”.
331

 The Act provided for appointment of officers called 

Agents to decide civil and criminal cases, to undertake settlement and collection of public 

revenues and conduct administration within the Scheduled Districts. The areas under the 

control of Agents were described as Agency Areas. The Act also allowed modification of 
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laws in force in other parts of India to suit a particular Scheduled Districts. This enabled the 

executive to legislate, through to a limited extent, in tribal areas.
332

 

 

iii. Declaration of backward tracts: 

The Scheduled Districts Act, 1874, was repealed when the Sections 52A and 52B of the 

Government of India Act, 1919, came into force. The Act designated the tribal areas as 

Backward Tracts. Section 52 A(2) of the Act provided that the Governor-General in Council 

could declare any territory in British India to be a Backward Tracts. On such a declaration 

being made, the Governor-General in Council could direct that any Act of the Indian 

Legislature would not apply to the territory in question or would apply subject to such 

exceptions or modifications as was thought fit. The Sub-section (2) of section 52A was as 

follows: 

The Governor-General in Council may declare any territory in British India to be a 

“backward tract” and may, by notification, with such sanction as aforesaid, direct that this 

Act shall apply to that territory subject to such exceptions and modifications as may be 

prescribed in the notification. Where the Governor-General in Council has, by notification, 

directed as aforesaid, he may, by the same or subsequent notification, direct that any Act of 

the Indian Legislature shall not apply to the territory in question or any part thereof, or shall 

apply to the territory or any part thereof subject to such exceptions or modifications as the 

Governor-General thinks fit, or may authorise the Governor in council to give similar 

directions as respects any Act of the local legislature. 

The Backward Tracts were determined from time to time
333

 and the laws were applied 

with such restrictions and modifications as was deemed fit. The Section 52B of the 

Government of India Act, 1919 empowered the Provincial Legislature to vote necessary 

expenditure. The Act also allowed consideration of local convention in administering the 

Backward Tracts. The Administrators at the district and taluka levels could take final 

decisions in matters related to law and order and land rights and had greater freedom in 

inaccessible tribal areas. This allowed considerable freedom to local subordinate officials of 

police, revenue and forest departments to perform their functions according to their protective 

or exploitive tendencies. Thus, the Act did not change the policy of isolation towards tribals 

but it tried to define and determine limits and extent of isolation 
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iv. Creation of excluded and partially excluded areas: 

The Indian Statutory Commission as appointed by the British Government in 1927, inter 

alia, examined the policy adopted by the the areas inhabited by the tribal‟s, and came to 

conclusion that their backwardness precluded them from any kind of representative 

Government. They did not ask for self-determination but for security of land tenure, freedom 

in the pursuit of their traditional methods of livelihood and reasonable exercise of their 

ancestral customs. In 1930, the Report of the Indian Statutory Commission was submitted.
334

 

The Report had proposed a number of modifications regarding the Backward Tracts. These 

proposals were reflected into the Government of India Act, 1935.
335

 The Act divided 

Backward Tracts into Excluded Areas and Partially Excluded Areas. Section 91 and 92 dealt 

with these Areas. Section 91 defined the expression Excluded and Partially Excluded Areas, 

and prescribed the principle in selection of these areas. Section 91(1) defined Excluded Areas 

and Partially Excluded Areas as under: 

In this Act the expression “excluded area” and “Partially excluded area” mean 

respectively such areas as His Majesty may by Order in Council declare to be excluded areas 

or partially excluded areas. The Secretary of State shall lay the draft of the order which it is 

proposed to recommend to His Majesty to make under this sub-section before Parliament 

within six months from the passing of this Act. 

Under Section 91(2), the power was vested to His Majesty by Order in Council to declare 

an area to be Excluded Area or Partially Excluded Area.
336

 The principle adopted in the 

selection of these areas was that where there was an enclave or a definite tract of country 

inhabited by a compact tribal population, it was classified as an Excluded Area. Where, 

however, the tribal population was mixed up with the rest of the Communities and the tribal‟s 

were substantial enough in numbers, the area was classified as Partially Excluded. The point 

of distinction between an Excluded Area and a Partially Excluded Area was that while both 

classes of areas were excluded from the competence of the Provincial and Federal 

Legislatures, the administration of Excluded Areas was vested in the Governor acting in his 

discretion while administration of the Partially Excluded Areas was vested in the Council of 

Ministers subject, however, to the Governor exercising his individual judgement. 
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With respect to the administration of Excluded Areas and Partially Excluded Areas, 

Section 92 of the Government of India Act, 1935, provided thus: 

i. The executive authority of a Province extends to excluded and partially excluded 

areas therein, but, no Act of the Federal Legislature or of the provincial Legislature, 

shall apply to an exclude area or a partially excluded area, unless the Governor by 

public notification so directs, and the Governor in giving such a direction with respect 

to any Act may direct that the Act shall in its application to the area, or to any 

specified part thereof, have effect subject to such exceptions or modifications as he 

thinks fit. 

ii. The Governor may make regulations for the peace and good government of any area 

in a province which is for the time being an excluded area, or a partially excluded 

area, and any regulations so made may repeal or amend any Act of the Federal 

Legislature or of the Provincial Legislature, or any existing Indian Law, which is for 

the time being applicable to the area in question. 

Regulations shall be submitted forth with to the Governor-General and until assented 

to by him in his discretion shall have no effect, and the provisions of this part of this 

Act with respect to the power of His Majesty to disallow Acts shall apply in relation 

to any such regulations assented to by the Governor-General as they apply in relation 

to Acts of a Provincial Legislature assented to by him. 

iii. The Governor shall, as respects any area in a province which is for the time being an 

excluded area, exercise his functions in his discretion. 

 

The provisions of the Government of India Act, 1935 were based on the principle that 

legislation which was passed by the Federal or Provincial Legislature was often likely to be 

unsuitable for application to the Hill Districts. The mechanism provided for “filtering” the 

legislation was therefore to empower the Governor of the province to apply or not apply such 

legislation. The main features of the provisions were that: 

 

i. Certain areas had been scheduled as excluded or partially excluded. 

ii. It was possible to transfer the areas, form the category of excluded to the category of 

partially excluded by the Order-in-Council and, similarly, from the category of 

partially excluded to the category of non-excluded. 
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iii. Legislation would not apply automatically to any such Scheduled area even if it was a 

partially excluded area, but would have to be notified by the Governor who, if he 

applied them at all, could make alterations. 

iv. The revenues for excluded areas were charged to the revenues of the province and 

special regulations, which were not applicable to the rest of the Province, could be 

made by the Governor in his discretion of excluded and partially excluded areas. 

 

From the above brief description, it emerges that during the British period, the problems 

of administration of tribal areas were recognised and a number of protective mechanisms had 

been introduced for the administration of these areas. For this end, the Scheduled Districts 

Act, 1874 declared that the tribal areas as Scheduled Districts, the Government of India Act, 

1919 designed the tribal areas as Backward Tracts and the Government of India Act, 1935 

again declared these areas as Excluded and Partially Excluded areas, but what was common 

to all measures was the provision of filtering the applicability of the Federal or Provincial 

Legislations. Therefore, the Cabinet Mission‟s statement of 16
th

 May, 1946, mentioned the 

tribal areas as requiring the special attention of the Constituent Assembly. Paragraph 20 of 

the Cabinet Mission‟s Statement provided thus: 

The Advisory Committee on the rights of Citizens, Minorities and Tribal and Excluded 

Areas will contain due representation of the interests affected and their functions will be to 

report to the Union Constituent Assembly upon the list of the fundamental rights, clauses for 

protecting Minorities, and a Scheme for the administration of Tribal and Excluded Areas, and 

to advise whether these rights should be incorporated in the provincial, the group or the 

Union Constitution.
337

 

 

c) Development of Political Processes for Tribal‟s during Constitution making:  

Although the Constituent Assembly had appointed a number of important Committees 

and Sub-Committees, besides the Drafting Committee for the purpose of framing the 

Constitution, in the light of the views expressed by the Cabinet Mission, earlier quoted, the 

Constituent Assembly had special attention to the matter concerning the governance and 

administration of tribal areas. In its endeavour the Constituent Assembly set up an Advisory 

Committee on Fundamental Rights, Minorities, Tribal Areas, etc. The motion adopted by the 
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Constituent Assembly setting up the Advisory Committee laid down that this Committee 

should appoint Sub-committees to prepare schemes for the administration of the Tribal and 

Excluded Areas. Consequently, the Advisory Committee with a view to examine the matter 

in detail, appointed two Sub-Committees,
338

 namely: 

a) The North-East Frontier (Assam) Tribal and excluded Areas Sub-Committee 

(hereinafter referred to as Sub-Committee on Assam).
339

 

b) The Excluded and Partially Excluded Areas (other than Assam) Sub-Committee 

(hereinafter referred to as Sub-Committee on other than Assam).
340

 

 

These two Sub-Committees undertook extensive tours of concerned provinces, examined 

witnesses and representatives of the people concerned, collected views of the different 

political organisation and provincial governments. The Sub-Committee on Assam submitted 

its report on July 28, 1947 to the chairman of the Advisory Committee. The Sub-Committee 

on the other than Assam submitted its report in two instalments. The interim report submitted 

on 18 August, 1947, related to the areas in the Provinces of Madras, Bombay, Bengal, the 

Central Provinces and Orissa. The final report relating to the areas in Bihar, the United 

Provinces and Punjab was submitted in September, 1947. In the meanwhile it was held, at the 

suggestion of the Chairman of the Advisory Committee, a joint meeting of the two Sub-

Committees. The recommendations of this joint meeting were submitted on August 25, 1947. 

These two Sub-Committees ultimately recommended separate schemes of administration for 

their respective tribal areas.
341

 

 

i. Report of the Sub-Committee on Assam: 

In its report, the Sub Committee on Assam had recommended a separate framework of 

the scheme of administration for the tribes of Assam and also underlined various factors 

which necessitated a separate treatment for the tribal people of Assam. These factors were 

dealt with the political experience, fear of exploitation, control of immigration, future policy, 

etc. 
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a) Factors justifying separate treatment: 

 

1) Political experience: 

`About the political experience of the tribes of Assam, the Sub-Committee on Assam had 

the view that the tribal‟s of Assam were all highly democratic in the sense that their village 

councils were created by general assent or election although there were no statutory local 

self-governing bodies in any hill districts except shilling. The tribal‟s could be able to 

manage a large measure of local autonomy. Dealing with the political experience of the tribal 

people the Sub-Committee on Assam stated that: 

Except for the Municipality of Shillong, there are no statutory local self-governing bodies 

in any of the Hill Districts. The partially excluded areas have elected representatives in the 

Provincial Legislature but in Garo Hills the franchise is limited to the Nokmas and in the 

Mikir Hills to the Headmen. Generally, however, the tribes are all highly democratic in the 

sense that their village councils are created by the general assent or election. Chiefship 

among certain tribes like the Lushai is hereditary (although certain chiefs have been 

appointed by the superintendent) but among other tribes appointment of headmen is by 

common consent or by election or, in some cases, selection from particular families. Disputes 

are usually settled by the chief or headman or Council of elders. In the Naga Hills what is 

aimed at is general agreement in settling disputes. Allotment of land for jhum is generally the 

function of the chiefs or headmen (except in the Khasi and Jaintia Hills) and there are 

doubtless many other matters pertaining to the life of the village which are dealt with by the 

chiefs or elders, but while this may form a suitable background for local self-government the 

tribes altogether lack experience of modern self-governing institutions. The “District 

Conference” of the Lushai Hills, the tribal Council of the North Chachar Hills and the Naga 

National Council are very recent essays in organizing representative bodies for the districts as 

a whole and have no statutory sanction. While there is no doubt that the Naga, Lushai and 

Garo will be able to manage a large measures of local autonomy, the North Cachar tribes and 

the Mikir may yet want a period of supervision and guidance.
342

 

 

2) Hill people‟s land: 

The sub-Committee on Assam had pointed out the fear of exploitation of hills people by 

the people of the plains on account of their superior organisation and experience of business. 
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The hill people feared that if suitable provisions were not made to prevent the people of the 

plains from acquiring land in the hill areas, large numbers of them could settle down and not 

only occupy land belonging to the hill people but could also exploit them in the non-

agricultural professions. The Sub-committee on Assam stated that: 

The anxiety of the hill people about their land and their fear of exploitation are 

undoubtedly matters for making special provisions; it has been the experience in other parts 

of India and in other countries, that unless protection is given, land is taken up by people 

from the more advanced and crowded areas. The question has already acquired serious 

proportions in the plains portions of Assam and the pressure of population from outside has 

brought it up as a serious problem which in the next few years may be expected to become 

very much more acute. There seems to be no doubt whatever therefore that the hill people 

should have the largest possible measures of protection for their land and provisions for the 

control of immigration into their areas for agricultural or non-agricultural purposes. It seems 

also clear that the hill people will not have sufficient confidence if the control on such matters 

is kept in the hands of the Provincial Government which may only be too amenable to the 

pressure of its supporters. Even the Head of the State under the new Constitution will 

probably be an elected head, and even though he may be elected also by the votes of the hill 

people, they may still have the fear that he will give way to the pressure of the plains people 

on whose votes he may be largely dependent. The atmosphere of fear and suspicion which 

now prevails, even if it is argued that it is unjustified, is nevertheless one which must be 

recognized and in order to allay these suspicions and fears, it would appear necessary to 

provide as far as possible such constitutional provisions and safeguards as would give no 

room for them. Moreover, in the areas where no right of private property or proprietary right 

of the chiefs is recognised the land is regarded as the property of the clan, including the 

forests. Boundaries between the area of one hill or tribe are recognised and violation may 

result in fighting. Large areas of land are required for jhum and this explains in part the fear 

of the tribesman that is availability will be reduced if incursions by outsiders are permitted. In 

all the hill areas visited by us, there was an emphatic unanimity of opinion among the hill 

people that there should be control of immigration and allocation of land to outsiders, and 

that such control should be vested in the hands of the hill people themselves. Accepting this 

then as a fundamental feature of the administration of the hills, we recommend that the Hill 

Districts should have powers of legislation over occupation or use of land other than land 

comprising reserved forest under the Assam Forest regulation of 1891 or other law 

applicable. The only limitation we would place upon this is to provide that the local councils 
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should not require payment for the occupation of vacant land by the Provincial Government 

for public purposes or prevent the acquisition of private land, also required for public 

purposes, on payment of compensation.
343

 

 

3) Control of immigration: 

About the problem of immigration the Sub-Committee on Assam had stated that the hill 

people were extremely nervous of outsiders, particularly non-tribal‟s, and felt that they were 

greatly in need of protection against their encroachment. It was on account of this fear that 

they attach considerable value to regulations like the Chin Hills Regulation under which an 

outsider could be required to possess a pass to enter the hill territory beyond the Inner Line 

and an undesirable person could be expelled. The hill people felt that with the disappearance 

of exclusion they should have powers similar to those conferred by the Chin Hills Regulation. 

The Provincial Government, in their view, was not the proper custodian of such powers since 

they would be susceptible to the influence of plains people. With respect to the control of 

immigration the Sub-Committee on Assam stated that: 

Experience in areas inhabited by other tribes shows that even where provincial laws 

conferred protection on the land they have still been subjected to expropriation at the hands 

of money lenders and others. We consider therefore that the fears of the hill people regarding 

unrestrained liberty to outsiders to carry on money lending or other non-agricultural 

professions is not without justification and we recognize also the depth of their feeling. We 

recommend accordingly that if the local councils so decide by a majority of three-fourths of 

their members, they introduce a system of licensing for money lenders and traders. They 

should not of course refuse licences to existing money lenders and dealers and any 

regulations framed by them should be restricting to regulating interest, prices or profit and the 

maintenance of accounts and inspection.
344

 

 

4) Future policy: 

In regard to the future policy of the hills of Assam, the sub-committee on Assam had 

stated the fact that the hill people of Assam had not yet been assimilated with the people of 

the plains of Assam had to be taken into account though a great proportion of hill people had 

classed as plains tribal‟s had gone a long way towards such assimilation. The distinct features 

of their way of life had to be taken into account and assimilation could not take place by the 
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sudden breaking up of tribal institutions. About the future policy of Assam hills in Sub-

Committee mentioned: 

........It is the advice of anthropologists.....that assimilation cannot take place by sudden 

breaking up of tribal institutions and what is required is evolution or growth on the old 

foundations. This means that the evolution should come as far as possible from the tribe itself 

but it is equally clear that contact with outside influences is necessary though not in a 

compelling way. The distinct features of their way of life have at any rate to be taken into 

account. Some of the tribal system, such as the system of the tribal‟s council for the decision 

of dispute affords by far the simplest and the best way of dispensation of justice for the rural 

areas without the costly system of courts and codified laws. Until there is a change in the way 

of life brought about by the hill people themselves, it would not be desirable to permit any 

different system to be imposed from outside. The future of these hills now does not seem to 

lie in absorption, in that the hill people will become indistinguishable from non-hill people 

but in political and social amalgamation.
345

 

Besides the above factors, there were another three factors which necessitated the Sub-

Committee on Assam to recommend a separate framework of scheme of administration for 

the tribal people of Assam as under: 

a) The distinct social customs and tribal organisation of the different peoples as well as 

their religious beliefs. 

b) The fear of exploitation by the people of the plains on account of their superior 

organisation and experience of business. 

c) In making suitable financial provisions it was feared that unless suitable provisions 

were made or powers were conferred upon the local councils themselves the 

Provincial government might not, due to the pressure of the plains people, set apart 

adequate funds for the development of the tribal areas.
346

 

 

b) Recommendation of the Sub-Committee on Assam: 

The Sub-committee on Assam had recommended, as mentioned earlier, a separate scheme 

of administration for the hill districts of Assam. The summary recommendations of the Sub-

Committee on Assam are as follows: 

a) Autonomous District Councils could be set up in hill districts with powers of 

legislation and administration over land, village, forest, agriculture and village and 
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town management in general, in addition to the administration of tribal or local laws 

and primary education and of management of local institution which normally come 

under the scope of local self-governing institution in the plains. 

b) All social law and custom was left to be controlled or regulated by the tribes. 

c) Certain taxes and financial powers could be allocated to the councils. They should 

have all powers which local bodies in regulation districts enjoy and in addition they 

should have powers to impose house tax or poll tax, land revenue and levies arising 

out of the powers of management of village forest. 

d) The management of mineral resources could be centralised in the hands of the 

provincial Government but the right of the district councils to a fair share of the 

revenue is recognised 

 

ii. Report of the Sub-Committee on other than Assam: 

In its interim report,
347

 the Sub-Committee on other than Assam made recommendations 

of vital importance regarding the provisions to be made for the protection and advancement 

of the tribal people in India other than Assam. The terms of references of the Sub-Committee 

required it to draw up a separate scheme for the administration of the Excluded and Partially 

Excluded Areas in India other than Assam. The Sub-Committee also underlined various 

factors which necessitated drawing up a separate treatment. No any major change was made 

in the final report of the Sub-Committee. 

 

 

 

a) Factors justifying separate treatment: 

As the Sub-Committee on other than Assam proceeded with its labours, it found that the 

excluded and partially excluded areas were well defined areas populated either predominantly 

or to a considerable extent by aboriginals, but the problem of the tribal population was much 

more pervasive than the problem of delimiting certain areas and prescribing a scheme for 

their administration. The Sub-Committee recognised that from the beginning the objectives of 

the government‟s policy in regard to the tribes and tribal areas were primarily directed to the 

preservation of their social customs from sudden erosion and to safeguarding their traditional 

vocations without the danger of their being pauperized by exploitation by the more 
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sophisticated elements of the population.
348

 At the same time it was recognised that this stage 

of isolation could not last indefinitely, a second and major objective was, therefore, laid 

down, that their educational level and standard of living should be raised in order that they 

might in course of time be assimilated with the rest of the population. From this point of view 

the Sub-Committee was of the opinion that the policy of exclusion and partial exclusion had 

not yielded much tangible result in progress of the aboriginal areas towards the removal of 

their backward condition or in their economic and educational betterment. The Sub-

Committee did not therefore find it advisable to abolish the administrative distinction 

between the backward areas and the rest of the country, and it recommended that while 

certain areas like Sambalpur in Bihar and Angola in Orissa need no longer be treated 

differently from the regularly administered areas, there were other areas which needed a 

simplified type of administration to protect the aboriginal people from exposure to the 

complicated machinery of the ordinary law courts and save them from the clutches of the 

moneylender who took advantage of their simplicity and illiteracy, deprived them of their 

agricultural land and reduced them to a state of virtual serfdom. For these reasons the Sub-

Committee had recommended a separate scheme of administration for tribal population in 

India other than Assam.
349

 

 

b) Recommendation of the Sub-Committee on other than Assam: 

The summary of the recommendation of the Sub-Committee on other than Assam are as 

follows:  

 

I. That the areas predominantly inhabited by tribal people could be known as 

Scheduled Areas and special administrative arrangement made in regard to them. 

II. That the Constitution could provide for the setting up in each Province of a body 

which would keep the Provincial Government constantly in touch with the needs of 

the aboriginal tracts in particular and with the welfare of the tribes in general. This 

body was to be known as Tribes Advisory Council, which could have a strong 

representation of the tribal element. The Tribes Advisory Council could primarily 

advise the government in regard to the application of laws to the Scheduled 

Areas.
350
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iii. Joint report of the two Sub-Committees: 

 

As noted earlier, the Sub-Committee on Assam and the Sub-Committee on other than 

Assam had recommended separate schemes of both Sub-Committees had the same view. The 

Joint Report of the two Sub-Committees had explained the common features of both the tribal 

areas of Assam and the tribal areas of rest of India and the special features of the tribal areas 

of Assam. The Joint Report, therefore, had recommended some common policy, except the 

scheme of administration, for the protection of tribal‟s either in Assam or other parts of India. 

 

a) Factors justifying separate and common treatment: 

1) Social and economic life of tribal‟s in India: 

Dealing with the social and economic life of the tribal people, either in Assam or other 

parts of India, the Joint Report of the two Sub-Committees had stated that the tribal inhabited 

areas were highly malarial and infested by other diseases and lacking of civilization facilities. 

The tribal‟s were very simple people who could be exploited by money-lenders. The sudden 

disruption of tribal custom and way of life could be harmful for tribal‟s. Therefore the 

statutory safeguards were required for the protection of the land which was the mainstay of 

the tribal‟s social and economic life. The Joint Report of the two Sub-Committees had stated 

thus: 

The areas inhabited by the tribes, whether in Assam or elsewhere, are difficult of access, 

highly malarial and infested also in some cases by other diseases like yaws and venereal 

disease and lacking in such civilizing facilities as roads, schools, dispensaries and water 

supply. The tribes themselves are for the most part extremely simple people who can be and 

are exploited with ease by plains folk resulting in the passage of land formerly cultivated by 

them to money-lenders and other erstwhile non-agriculturists. While a good number of 

superstitions and even harmful practices are prevalent among them, the tribes have their own 

customs and way of life with institutions like tribal and village panchayats or councils which 

are very effective in smoothing village administration. The sudden disruption of the tribal‟s 

customs and ways by exposure to the impact of a more complicated and sophisticated manner 

of life is capable of doing great harm. Considering past experience and the strong temptation 

to take advantage of the tribal‟s simplicity and weaknesses it is essential to provide statutory 

safeguards for the protection of the land which is the mainstay of the aboriginal‟s economic 

life and for his customs and institutions which, apart from being his own, contain elements of 
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value. In making provisions however allowance could be made for the fact that in the non-

excluded areas the tribal‟s have assimilated themselves in considerable degree to the life of 

the people with whom they live and the special provisions concerning legislation in particular 

are therefore proposed largely for the Scheduled Areas in Provinces other than Assam.....and 

the autonomous districts (Assam).
351

 

 

2) Special features of the Tribal Areas of Assam: 

The Joint Report of the two Sub-Committees had explained the special features of tribal 

areas of Assam. The special features of the Assam tribal areas, as compared with other tribal 

areas, were that these tribal areas were divided into large districts inhabited by single tribes or 

fairly homogeneous groups of tribes with highly democratic and mutually exclusive tribal 

organisations who had not assimilated much with the life and ways of other people in the 

provinces. These areas had hitherto been anthropological specimens and the Tribes living 

therein had their roots in their own culture, custom and civilization. Therefore, special 

constitutional safeguards were required for the Tribal People of Assam. In this regard the 

Joint Report of the two Sub-Committees said thus: 

......although certain features are common to all these areas, yet the circumstances of the 

Assam Hill Districts are so different that radically different proposals have to be made for the 

areas of this province. The distinguishing feature of the Assam Hills and Frontiers Tracts is 

the fact that they are divided into fairly large districts inhabited by single tribes or fairly 

homogeneous groups of tribes with highly democratic and mutually exclusive tribal 

organization and with very little of the plains leaven which is so common a feature of the 

corresponding areas, particularly the partially excluded areas of other provinces. The Assam 

hill districts contain, as a rule, upwards of 90 percent of tribal population whereas, unless we 

isolate small areas, this is generally not the case in the other Provinces. The tribal population 

in the other Provinces has moreover assimilated to a considerable extent the life and ways of 

the plains people and tribal organizations have in many places completely disintegrated. 

Another feature is that some of the areas in Assam like the Khasi Hills or Lushai Hills, show 

greater potentialities for quick progress than tribes in the other Provinces. They may also be 

distinguished by their greater eagerness for reform in which they have a dominant share than 

the apathy shown by the tribal‟s of some other Provinces. Having been excluded totally from 

ministerial jurisdiction and secluded also from the rest of the Province by the Inner Line 
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system, a parallel to which is not to be found in any other part of India, the excluded areas 

have been mostly anthropological specimens; and these circumstances together with the 

policy of officials who have hitherto been in charge of the tracts have produced an 

atmosphere which is not to be found elsewhere. It is in these conditions that proposals have 

been made for the establishment of special local councils which in their separate hill domains 

will carry on the administration of tribal law and control the utilization of the village land and 

forest. As regards the features common to tribal areas in other provinces, the Assam Hillman 

is as much in need of protection for his land as his brother in other Provinces. He shares the 

backwardness of his tract and in some parts the degree of illiteracy and lack of facilities for 

education, medical aid and communications. Provision is necessary for the development of 

the hill tracts in all these matters and we have found it necessary to recommend 

Constitutional safeguards of various kinds.
352

 

 

b) Joint Recommendations of the two Sub-Committees: 

The joint report of the two Sub-Committees had stated that the future of the tribal areas lay in 

development and not in isolation. They recommended that the responsibility of these areas 

either in Assam or in other parts of India could be vested on the Government of India and the 

schemes of development were to be implemented by the State Governments. Their 

recommendations, in essence were as under: 

1) Provincial Governments could be advised to take such action as the establishment of 

District Councils and Tribal Advisory Councils as may be possible immediately to 

give effect to the policy recommended by the Sub-Committees on Assam and other 

than Assam.
353

 

2) Protection of tribal land and the social organisation of the tribal‟s was an 

indispensable need. To facilitate the proper administration of the tribal‟s, a Tribes 

Advisory Council with statutory functions was recommended for the Provinces of 

Madras, Bombay, the Central Provinces, West-Bengal, Bihar and Orissa.
354

 

3) The common proposals for Assam and other Provinces were that the inclusion of 

provisions of funds by the Centre and a separate financial statement in the budget for 
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the Hill districts and the Scheduled areas. The inclusion of provisions for the control 

of moneylenders was another common feature of the joint recommendations.
355

 

 

IV. Constituent Assembly Debates: 

Unlike the main provisions of the Constitution, the recommendations of the two Sub-

Committees (Sub-Committees on Assam and other than Assam) were not considered by the 

Constituent Assembly in its session of July 1947, when the broad principles of the 

Constitution were settled, since, as explained by principles of the Constitution were settled, 

since, as explained by Ambedkar, they were received too late. On the suggestion of the 

Advisory Committee, the Drafting Committee itself considered these proposals at the stage of 

drafting, and suitable provisions were included in the Draft Constitution of February 1948 on 

the basis of the reports of the two Sub-Committees. Advisory Committees had accepted all 

these recommendations and the Drafting Committee had incorporated the recommendations 

of the Sub-Committee on other than Assam in the Fifth Schedule and the recommendation of 

the Sub-Committee on Assam in the Sixth Schedule to the Draft Constitution. The report of 

the two Sub-Committees, which had already been circulated to members of the Constituent 

Assembly, was formally placed before it on September 5
th

 – 6
th

 and November 4
th

, 1948 for 

debate.
356

Adopting the recommendations of the Sub-Committees, the scheme of the Draft 

Constitution as proposed by Ambedkar, was in brief as follows: 

 

Draft Article 190: 

a) That the provisions of the Fifth-Schedule would apply to the administration and 

control of the Schedule Areas and Scheduled Tribes in the States other than Assam; 

b) That the provisions of the Sixth Schedule would apply to the administration of tribal 

areas in Assam. 

a) Constituent Assembly Debates on the Recommendation of the Sub-   Committee on 

other than Assam: 

In the Constituent Assembly Debates,
357

 there were considerable discussion on the 

scheme of administration proposed by the Sub-Committee on other than Assam which was, 

as mentioned earlier, incorporated in the Fifth Schedule to the Draft Constitution. Jaipal Sigh 

(from Bihar), was the principal critic of the Fifth Schedule. He moved several amendments, 
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but two of his main points were that the scheduled should provide not only for the 

administration of the scheduled Areas but also for the administration and control of the 

Scheduled Tribes; and that the Tribes Advisory Council should be given an effective voice in 

the decisions of the State Government in the application of laws to Scheduled Areas and in 

the promulgation of regulations.
358

 Yudhishtri Misra (from Orissa) moved a separate set of 

amendments having more or less the same objective as the amendments suggested by Jaipal 

Singh. Brajeshwar Prasad was in favour of the centre assuming full responsibility for the 

administration of these areas. He argued: 

What the tribal‟s was is not a council but a guarantee by the Constitution that means of 

livelihood, free education and free medical facilities shall be provided for all the 

tribes.......Since the States were weak in economic resources they would not be in a position 

to shoulder this responsibility and the Centre should therefore take command of the areas.
359

 

Biswanath Das (from Orissa) took an altogether different line. While fully recognising the 

need for doing everything possible for the betterment of the backward section of the people, 

he was totally opposed to the whole concept of Scheduled Tribes and Scheduled Areas as 

separate entities. He characterised this as nothing short of creating racial issues in the place of 

the communal issues which had resulted the partition of the country.
360

 

Munshi (from Bombay) replied to these criticisms. He pointed out that the Adivasis or 

tribes were many in number belonging to different ethnic, religious and social groups. He 

defined the object of the Drafting Committee‟s proposals as under: 

We want that the Scheduled Tribes in the whole country should be protected from the 

destructive impact of races possessing a higher and more aggressive culture and should be 

encouraged to develop their own autonomous life, at the same time we want them to take 

larger part in the life of the country adopted. They should not be isolated communities or 

little republics to be perpetuated forever. The amendments which Mr. Jaipal Singh has moved 

will show that his object is to maintain them as little unconnected communities which might 

develop into different groups from the rest of the country. The result would be exactly to 

frustrate the common aim Mr. Jaipal Singh and we have that these tribes should be absorbed 

in the national life of the country.
361

 

Munshi turned down as an utter absurdity the proposal that the “Tribes Advisory Councils 

should be miniature senates with power to aid and advise the Governor in matters falling 
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within the purview of the schedule”.
362

 It would not be possible, he said, for each Tribes 

Advisory Committee of small tribes to come to a common conclusion with regard to an 

elaborate Act of Parliament as to what provisions should or should not apply. Therefore, he 

said, the word “consulted” had been put in purposely in place of “advise”. 

After this explanation the amendments moved were rejected or withdrawn and the draft of 

the Fifth Schedule as proposed by Ambedkar was passed. 

 

b) Constituent Assembly Debates on the Recommendations of the Sub-Committee on 

Assam: 

The recommendations of the Sub-Committee on Assam were, as mentioned earlier, 

incorporated In the Sixth Schedule to the Draft Constitution. The Scheme suggested by the 

Sub-Committee on Assam was more detailed and designed to confer a considerable extent of 

autonomy, by establishing Autonomous District Councils, on the tribal population through 

their elected representatives. In the Constituent Assembly Debates two views were emerged 

for the Constituent Assembly Debates two views were emerged for the protection of tribal 

interests in Assam. The first view supported the recommendations of the Sub-Committee on 

Assam for the adoption of a separate scheme with the model of Autonomous District 

Councils for the administration of tribal areas, and the second view preferred the assimilation 

of tribal people into culture of plainsmen and they suggested for introducing local self-

government. On the question of the adoption of Autonomous District Councils, it was argued 

that this Autonomous District could be a weapon whereby steps were taken to keep the tribal 

people perpetually away from the non-tribal‟s and the bond of friendship could be torn as 

under. During the British days, non-tribal was not allowed to introduce their culture among 

these people, because the British wanted to keep the people of these areas as primitive as 

possible........
363

 

Some members of the Constituent Assembly wanted to assimilate the tribal people into 

culture of plainsmen and they suggested for introducing Local Self-government rather than 

Autonomous Districts in the tribal areas. Because in the Autonomous Districts, Shri Kuladhar 

Chaliha said, an Act of Parliament could not be imposed on them unless they consented to it. 

Such a thing is impossible.
364

 Supporting this view, Shri Brajeshwar Prasad confronted with 

the question “what will you say to tribals if they come and tell you that they want political 
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autonomy and all the powers that have been vested in the District and Regional Councils?”
365

 

Shri Rohini Kumar Chaudhuri stated that: 

We want to assimilate the tribal people. We were not given that opportunity so far. The 

tribal people however much they liked, had not the opportunity of assimilation........Here 

comes our friend Mr. Nichols Roy pleading for autonomous districts. Why do you want 

autonomous districts? My honourable Friend Mr. Bordoloi says that he wants autonomous 

districts in order to educate the tribal people in the art of self-Government. Why not give 

them local self-government itself...In none of these hills there is a municipality except in the 

Shillong administered areas. This Municipalities Act of Assam is not in force in any of the 

tribal areas. The local Self-Government Act by virtue of which District Boards and Local 

Boards are formed is not in force in the tribal areas. If you really want to educate the people 

of the tribal areas in the art of self-government, why do you introduce this act in those areas? 

Why do you want autonomous districts for these Municipal purposes? Why not introduce the 

Municipalities Act? Then, they will themselves know the art of self-government. Why do you 

want to dissociate them from us by creating these autonomous districts which will remain 

autonomous? Do you want an assimilation of the tribal and non-tribal people, or do you want 

to keep them separate? If you want to keep them separate, they will combine with Tibet, they 

will combine with Burma, they will never combine with the rest of India.......”
366

 

In reply of the proposal of assimilation that the hill tribes had to be brought to the culture 

of plainsmen, Mr.J.J.M. Nichols Roy said that the people of hills had their own culture which 

was sharply differentiated from that of plains. The social organisation was that of the village, 

the clan and the tribe and the outlook and structure were generally strongly democratic. India 

had to rise to that feeling or idea of equality and real democracy which tribal people had.
367

 

He further stated that: 

It is said by one honourable gentlemen that the hill tribes have to be brought to the culture 

which he said “our culture” meaning the culture of the plainsmen. But what is culture? Does 

it mean dress or eating and drinking? If it means eating and drinking or ways of living, the 

hill tribes can claim that they have a better system than some of the people of the plains. I 

think the letter must rise up to their standard. Among the tribesmen there is no difference 

between caste and class. Even the Rajas and Chiefs work in the fields together with their 

labourers. They eat together. Is that practiced in the plains? The whole of India has not 
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reached that level of equality. Do you want to abolish that system? Do you want to crush 

them and this, their culture must be swallowed by the culture which says one man is lower 

and another higher. You say, “I am educated and you are uneducated and because of that you 

must sit at my feet”. That is not the principle among the hill tribes. When they come together 

they all sit together whether educated, or uneducated, high or low. There is that feeling of 

equality among the hill tribes in Assam which you do not find among the plains people.
368

 

Mr.J.J.M. Nichols Ray further added: 

I would like very much if Parliament will appoint a committee to see these tribal areas. 

Perhaps they will see that in some places they are so advanced that the whole of India must 

follow their example. In those areas there is no difference between man and women; the 

women does work, goes to the bazaars and does all kinds of trade. And she is free. In the 

plains the women is just beginning to be free now, and is not free yet. But in some of the hills 

districts the women is the head of the family; she holds the purse in her hands, and she goes 

to the fields along with the man. Women and men are not ashamed of any kind of labour 

there. In the plains of Assam there are some people who feel ashamed to dig earth. But the 

Hillman is not so. Will you want that kind of culture to be imposed upon the Hillman and 

ruin the feeling of equality and the dignity of labour which is existing among them? Why talk 

of culture. There is some kind of culture in the hill areas which is far better than what is 

obtaining in the plains. Therefore the Sub-committee on the tribes of Assam has decided that 

this would be the best method of allowing these people to grow according to their culture and 

according to their genius and at the same time to become unified with the whole of India.
369

 

 

Dr. B.R. Ambedkar, in support of the creation of the Autonomous District Councils in 

Assam, said that the position of the tribal‟s in Assam stood on a somewhat different footing 

from the position of the tribal‟s in other parts of India and stood on a somewhat analogous to 

the position of the Red Indians in the United States as against the white emigrants there. The 

creations of Autonomous District Councils were to some extent on the lines which were 

adopted by the United States for the purpose of the Red Indians. Those who had based their 

criticism over the creation of the District Councils had altogether failed to understand the 

binding factors which the members of the Drafting Committee had introduced in this 

Constitution. Dr. Ambedkar mentioned that: 
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.....the tribal people in areas other than Assam are more or less Hinduised, more or less 

assimilated with the civilization and culture of the majority of the people in whose midst they 

live. With regards to the tribal‟s in Assam that is not the case. Their roots are still in their 

own civilization and their own culture. They have not adopted, mainly or in a large part, 

either the modes or the manners of the Hindus who surround them. Their laws of inheritance, 

their laws of marriage, customs and so on are quite different from that of the Hindus. I think 

that is the main distinction which influenced us to have a different sort of scheme for Assam 

from the one we have provided for other territories. In other words, the position of the tribal‟s 

of Assam, whatever may be the reason for it, is somewhat analogous to the position of the 

Red Indians in the United States as against the white emigrants there. Now, what did the 

United States do with regard to the Red Indians? So far as I am aware, what they did was to 

create what are called Reservations or Boundaries within which the Red Indians lived. They 

are a republic by themselves. No doubt, by the law of the United States they are citizens of 

the United States. But that is only a nominal allegiance to the Constitution of the United 

States. Factually they are separate, independent people. It was felt by the United States that 

their laws and modes of living, their habits ad manners of life were so distinct that it would 

be dangerous to bring them at one shot, so to say, within the range of the laws made by the 

white people for white persons and for the purpose of the civilization.
370

 

After this explanation the draft of the Sixth Schedule eventually adopted with some 

amendments moved by Ambedkar. 

It emerges from the foregoing discussion that during Constitution making two types of 

political processes have been recommended for the governance and administration of tribes in 

India: one was to establish Tribes Advisory Councils under the draft Fifth Schedule to the 

Constitution and another was to establish Autonomous District Councils under the draft Sixth 

Schedule to the Constitution. The responsibility of tribal‟s either in Assam or in other parts of 

India was vested on the Government of India and the scheme of developments was to be 

implemented by the State Governments. 
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4. III. Recognition of Political Processes in Realization of the Rights of Indigenous 

peoples (regarded as Tribal’s) in India: 

 

The Constitution of India, paid special attention for the tribal‟s. It went into the subject in 

an elaborate and somewhat complicated way. For the protection and recognition of separate 

administrative processes for tribals, a part in the Constitution, viz., Part X was included. The 

draft Article 190 was numbered as Article 244 in the Part X of the Constitution. The original 

Article 244 was as follows: 

1) The provisions of the Fifth Schedule shall apply to the administration and control 

of the Schedule Areas and scheduled Tribes in any States specified in Part A and 

B of the First Schedule other than the State of Assam. 

2) The provisions of the Sixth Schedule shall apply to the administration of the tribal 

areas in the State of Assam. 

 

Thus, the original Article 244 had provided that the provisions of the Fifth Schedule 

were applicable in any States other than the State of Assam and the provisions of the Sixth 

Schedule were applicable in the State of Assam. Subsequently, the Article 244 had undergone 

many changes through Constitutional amendment and Parliamentary legislations. The State 

of “Meghalaya” was incorporated to the Article 244 by the North- Eastern Areas 

(Reorganisation) Act, 1971. The States of “Tripura” and “Mizoram” were incorporated to the 

Article 244 through the Constitution (Forty-ninth Amendment) Act, 1984 and the State of 

Mizoram Act, 1986 respectively. The present Article 244 reads as under: 

244. Administration of Schedule Areas and Tribal Areas – 

1) The provisions of the Fifth Schedule shall apply to the administration and control of 

the Schedule Areas and Schedule Tribes in any State other than the States of Assam, 

Meghalaya
371

, Tripura
372

 and Mizoram.
373

 

2) The provisions of the Sixth Schedule shall be applcable to the management of ethnic 

areas in the State of Assam, Meghalaya, Tripura and Mizoram. 
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According to the joint recommendations of the Sub-Committee on Assam and the Sub-

Committee on other than Assam separate financial provisions were adopted to the 

Constitution. Article 275(1) provides for grants-in-aid from the Union of India (both capital 

and recurring) to meet the costs of schemes of development as may be undertaken by the 

State with the approval of the Government of India for the purpose of promoting the welfare 

of the Schedule Tribes in that State or raising the level of administration of the Scheduled 

Areas therein to that of the administration of the rest of the areas of that State. A special 

provision to the Article 275(1) refers to Assam, Meghalaya, Tripura and Mizoram and 

provides for grants-in-aid (both capital and recurring) equal to the excess of expenditure over 

the revenues during the two years immediately preceding the commencement of this 

Constitution in respect of the administration of tribal areas...... the cost of such schemes of 

development as may be undertaken by the State with the approval of the Government of India 

for purpose of raising the level of administration, etc. 

Thus two types of political processes for the administration of tribal‟s have been 

recognised with separate financial provisions under the Constitution of India, one is under the 

Fifth Schedule and another is under the Sixth Schedule. The Fifth Schedule is applicable to 

any State other than the States of Assam, Meghalaya, Tripura and Mizoram and the Sixth 

Schedule is applicable to the States of Assam, Meghalaya, Tripura and Mizoram. Some light 

is thrown on these two political processes incorporated under the Fifth and Sixth Schedule to 

the Constitution. 

 

A. Fifth Schedule to the Constitution:  

The Fifth Schedule to the Constitution deals with the provisions as to the administration 

and control of Schedule Areas and Scheduled Tribes. The Fifth Schedule contains seven 

paragraphs. Paragraph one deals with the interpretation of the expression “State” used in this 

schedule, Paragraph two relates to the Executive power of a State in Scheduled Areas and 

Paragraph three prescribes the Governor to report the  President regarding the administration 

of Schedule Areas. Paragraph four deals with the Tribes Advisory Council, Paragraph five 

deals with applicability of law to Scheduled Areas, Paragraph six with the meaning of the 

expression “Scheduled Areas” and Paragraph seven prescribes the procedure for the 

amendment of the Schedule.
374
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i. Scheduled Areas: 

According to Paragraph six of the Fifth Schedule, the phrase Scheduled Areas connotes 

such vicinity as the President may by power conferred upon him declare to be Schedule 

Areas.
375

 The President may at any time by Order direct that the whole or any specialised part 

of a Scheduled Area shall cease to be a Scheduled Areas
376

 or a part of such an area, increase 

the area of any Schedule Area, alter any Schedule Area, rescind any order or orders made 

under this Paragraph and make fresh orders redefining the areas which are to be Scheduled 

Areas. 

 

ii. Executive power of the State and Union: 

Paragraph two of the Fifth Schedule provides that the executive power of a State extends 

to the Schedule Areas therein. But a limitation is imposed on this executive power of the 

State by Paragraph three which provides that the executive power of the Union shall extend 

to giving directions to the State regarding the administration of Scheduled Areas. 

 

iii. Tribes Advisory Council: 

According to Paragraph four of the Fifth Schedule, Tribes Advisory Councils are to be 

established in each State having Scheduled Areas and, if the president directs, also in any 

State having Scheduled Tribes but not Scheduled Areas. A Tribes Advisory Council is to be 

consistent with not more than twenty members of whom three-fourths shall be the 

representatives of the Scheduled Tribes in the Legislative Assembly of the State. If the 

number of representatives of the Scheduled tribes in the Legislative Assembly of the State is 

less than the number of seats in the Tribes Advisory Council to be filled by such 

representatives, the remaining seats shall be filled by other members of those tribes. The duty 

of the Tribes Advisory Council is to advice on such matters pertaining to the welfare and 

advancement of the Scheduled Tribes in the State. The Governor is to make rules with respect 

to the following matters: 

1. The number of members of the Council, the mode of their appointments and 

the appointment of the Chairman of the Council and of the officers and 

servants. 
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2. The conduct of its meetings and its procedure, and 

3. All other incidental matter. 

 

iv. Law applicable to Scheduled Areas: 

Under Paragraph five of the Fifth Schedule, the Governor is authorised to direct that any 

particular Act of Parliament or of the Legislature of the State shall not apply to a Scheduled 

Area or shall apply only subject to exceptions or modifications. The Governor is also 

authorised to make regulations to prohibit or restrict the transfer of land by, or among 

members of, the Scheduled Tribes, regulate the allotment of land, and regulate the business of 

money-lending. All such regulations by the Governor or Ruler must have the assent of the 

President. The Governor makes Regulations after consulting the Tribes Advisory Council and 

submits them to the President for assent. 

 

v. Amendment of the Fifth Schedule: 

Paragraph seven of the Fifth Schedule provides that Parliament may from time to time by 

law amend by way of addition, variation or repeal any of the provisions of this Schedule. This 

amendment shall not be deemed to an amendment of the Constitution for the purposes of 

Article 369.
377

 

Thus the Fifth Schedule provides a political process for the authority and management of 

programmed Areas and Scheduled tribes in whichever States other than Assam, Meghalaya, 

Tripura and Mizoram. The Scheduled provides for the establishment of Tribes Advisory 

Council in each States having Scheduled Areas or having Scheduled Tribes. 

 

B. Sixth Schedule to the Constitution: 

i. Scheme of the Sixth Schedule: 

Sixth Schedule to the Constitution provides a detailed scheme of administration for tribal 

areas in the States of Assam, Meghalaya, Tripura and Mizoram. The Schedule contains 

twenty-one Paragraphs. By Paragraphs one and twenty the whole tribal area is divided into 

autonomous districts and autonomous district in turn be divided into autonomous regions. 

Paragraphs two to seventeen, provides for administration of autonomous districts and 

autonomous regions. District Councils and Regional Councils are to be constituted under 

Paragraph two. Paragraph three gives power to the District and Regional Councils to make 
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laws with respect to matters specified therein. Paragraph four and five lays emphasis with the 

administration of justice. Paragraph six gives powers to the District Council to establish, 

construct or manage primary schools, dispensaries, markets, cattle pounds, ferries, fisheries, 

roads and water ways. Paragraph seven, eight, and nine relates with financial matters. 

Paragraph ten gives power to the District Councils to make regulations for the control of 

money lending and trading by non-tribal. Paragraph eleven provides for publication of laws, 

rules and regulations made under the Schedule. Paragraph twelve provides with the 

application of Acts of Parliament and the Legislature of the State to autonomous districts and 

autonomous regions. Paragraph thirteen relates with the budget while Paragraph fourteen 

provides for the appointment of a commission by the Governor at any time to inquire into and 

report on the administration of autonomous districts and autonomous regions. Paragraph 

fifteen provides power to the Governor to annual or suspends any Act or Regulation of 

District and Regional Councils under certain contingencies and also gives him power to 

suspend the Council and assume all or any of its powers to himself subject to such order 

being placed before the State Legislature. Paragraph sixteen provides power to the Governor 

to dissolve a District or Regional council on the recommendation of the commission 

appointed under Paragraph fourteen and order a fresh election and in the meantime to assume 

the administration of the area to himself subject to the previous approval of the State 

Legislature. Paragraph seventeen lays down provisions for forming of Constituencies for the 

State Legislative Assembly. Paragraph nineteen provides transitional provisions and 

Paragraph twenty-one with the amendment of the Schedule. 

 

a) Tribal Areas: 

There are nine tribal areas mentioned in the tables appended in the Paragraph twenty of 

the Sixth Schedule within States of Assam, Meghalaya, Tripura and Mizoram. In Assam there 

are two tribal areas (1. The North Chachar Hills District, 2. The Karbi Anglong District); in 

Meghalaya three, (1. Khasi Hills District, 2. Jaintia Hills District, 3. The Garo Hills District); 

in Tripura only one (1. Tripura tribal areas District); and in Mizoram three (1. The Chakma 

District, 2. The Mara District, 3. The Lai and District) tribal areas.
378

 

b) Autonomous District and Regional Councils: 

The tribal areas (mentioned in the table to the Sixth Schedule) are to be autonomous 

districts. If there are different Scheduled Tribes in an autonomous district, the Governor may 
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divide the district into autonomous regions.
379

 , For the administration of an autonomous 

district there is to be a District Council and for the administration of an autonomous region, 

there is to be a Regional Council. Both the Councils (District and Regional) are incorporated 

bodies, having a perpetual succession. In an autonomous district with a Regional Council, the 

District Council shall have only such powers as may be delegated to it by the Regional 

Council, in addition to the powers specifically conferred by the Sixth Schedule with respect 

to the area within its jurisdiction. The District Council is to consist of not more than thirty 

members, out of whom not more than four shall be nominated by the Governor and the rest to 

be elected on the basis of adult suffrage. The term of elected members of the District Council 

is five years, while the term of nominated members is at the pleasure of the Governor.
380

 

c) Legislative Powers of the District and Regional Councils: 

The District Council for an autonomous district and the Regional Council for an 

autonomous region are given powers to make laws with respect to the following matters: 

a) The allotment, occupation or use, or the setting apart of land; 

b) The organization of any forest which is not a reserved forest; 

c) The utilization of any channel or water-course for the function of agriculture; 

d) The directive of the exercise of jhum or other aspects of shifting cultivation; 

e) The establishment of village or town committees or councils and their powers; 

f) Any other matter relating to village or town administration, including village or town 

police and public health and sanitation; 

g) The appointment or succession of chiefs or headmen; 

h) The inheritance of property; 

i) Marriage and divorce; 

j) Social customs
381

 

 

All laws made by the Regional Council or District Council shall, however, have no effect 

unless assented to by the Governor.
382

 If any law or regulation made by the District Council 

or by the Regional Council is repugnant to any law made by the State Legislature; it will be 

void to the extent of repugnancy and the law made by the legislature of the State shall prevail. 

The President of India may direct that any Act of Parliament shall not apply to an 

autonomous district or region. These provisions were inserted in the Schedule by the North-
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Eastern Areas (Reorganisation) Act, 1971. Prior to that, an Act of the Legislature of the State 

of Assam with respect to matters on which the District Council or the Regional Council had 

the power to make law did not apply to an autonomous district or region, unless the District 

Council or the Regional Council so directed. Further, the Governor of the State could exclude 

the operation of any Act of Parliament or of the State Legislature in these areas. 

 

d) Power to make Regulations: 

i. Regulations for Control of Money-lending 

The District Council of an autonomous district is given powers to make 

regulations for the control of money-lending or trading within the district by person 

other than Schedule Tribes resident in the district. Such regulations may prescribe 

who can carry on the business of money-lending, the maximum rate of interest which 

may be charged by money-lender, maintenance of accounts by money-lenders, 

inspection of such accounts by officers appointed on behalf of District Council. All 

regulations made by the District Council, however, require to pass by a majority of 

not less than three-fourths of the total membership of the District Council and all such 

regulations shall have no effect unless assented by the Governor.
383

 

 

ii. Regulations for managing Primary Schools, etc.: 

The District Council for an autonomous district may establish, construct or 

manage primary schools, dispensaries, markets, cattle pounds, ferries, fisheries, roads, 

road transport and waterways in the district. The council with the previous approval of 

the Governor, make regulations for regulation and control thereof and, in particular 

may prescribe the language and the manner in which primary education shall be 

imparted in the primary schools in the district. 

 

e) Administration of Justice: 

i. Village Councils or Courts: 

The Regional Council and the District Council may constitute village councils or courts 

for the trial of suits and cases between the parties all of whom belong to Scheduled Tribes 

within the areas of their jurisdiction. The Regional Council or any court constituted on that 

behalf or the District Council or any court constituted on that behalf, shall exercise the 
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powers of a court of appeal in respect of all suits and cases tri-able by a village council or 

court.
384

 

The Regional Council and District Council, may with the previous approval of the 

Governor make rules, regulating the Constitution of village Councils and Courts and their 

powers, procedure to be followed by, the enforcement of the decisions or orders and all other 

ancillary matters for  carrying out the administration of justice.
385

 In suits and cases decided 

by the village councils or courts the provisions of the Code of Civil Procedure, 1908 and the 

Code of Criminal Procedure, 1973, do not apply.
386

 These courts do not try cases arising out 

of special laws or cases relating to offences of a serious nature. The Governor may, however, 

extend the jurisdiction of these courts to decide such cases by conferring the powers under 

the Civil Procedure Code and the Criminal Procedure Code for these cases.
387

 

 

ii. Jurisdiction of the High Court and Supreme Court: 

The jurisdictions of Supreme Court and High Court have been retained as in other cases 

and no other court except the High Court and Supreme Court shall have jurisdiction over 

such suits or cases.
388

 The High Court also exercises such jurisdiction over the suits and cases 

as may be specified by the Governor.
389

 

 

f) Power of Taxation, Share of Royalties and Funds: 

The District and Regional Councils have been given certain powers of taxation also. 

These councils have powers to assess and collect revenue in respect of such lands within their 

respective areas. These councils have also power to levy and collect taxes on lands, buildings 

and tolls on person resident within such areas. Besides these powers, the District Council 

have the powers to levy and collect taxes on professions, trades, callings and employments; 

on animals, vehicle and boats; on the entry of goods into a market for sale therein, and tolls 

on passengers and goods carried in ferries; and taxes for maintenance of schools, dispensaries 

or roads.
390

 

The royalties accruing each year from licences or leases for the purpose of prospecting 

for, or the extraction of minerals are to be shared between State Government and District 
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Council. If any dispute arises as to the share of such royalties, it shall be referred to the 

Governor for determination and the amount determined by the Governor in his discretion 

shall be final.
391

 

There shall be constituted a District Fund and a Regional Fund to which shall be credited 

all moneys received respectively by the District and Regional Councils. The Comptroller and 

Auditor-General shall audit the accounts of the District and Regional Councils and the reports 

of such accounts shall be submitted to the Governor. The Governor may make rules for the 

management of funds.
392

 

 

g) Annulment or Suspension and Dissolution: 

The Governor may annual or suspend an Act or resolution of a District or Regional 

Council, if he satisfied that such Act or resolution is likely to endanger the safety of India or 

likely to be prejudicial to public order. He may also take necessary steps including the 

suspension of the council and assume himself all or any of the power of the council.
393

 

On the recommendation of a Commission appointed to examine and report on any matter 

relating to administration of autonomous districts and regions, the Governor may dissolve a 

District or Regional council and direct that: 

a) A fresh election shall be held, or 

b) Assume him the administration of such area or place for a period not exceeding 

twelve months.
394

 

 

Besides the abovementioned grounds, if at any time Governor is satisfied that a situation 

has arisen in which the administration of an autonomous district or region cannot be carried 

on in accordance with the provisions of the Sixth Schedule, he may, by public notification, 

assume to himself all or any of the functions or powers of the District Council or Regional 

Council for a period not exceeding six months. The Governor may declare that such functions 

or powers shall be exercisable by such person or authority as he may specify in this behalf. 

Thus the Sixth Schedule sought to protect the autonomy of tribal areas in four basic ways: 
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a) By creating district councils for autonomous tribal districts; 

b) By giving administrative and legislative powers in specified matters to district 

councils; 

c) By providing for the non-application of the laws of the concerned State of these areas 

unless the district council decided to apply an Act; and 

d) By empowering the Governor not to apply any Act of Parliament or an Act of the 

Legislature of the State to an autonomous district. Thus, the idea is that in certain 

important matters the autonomy of the tribal‟s should be maintained. 

 

It emerges from the scheme of the Sixth Schedule that it provides another political 

process for the governance and management of ethnic areas in the States of Assam, 

Meghalaya, Tripura and Mizoram. The distinction between two political processes recognised 

under  the Fifth and Sixth Schedules are, while under the Fifth Schedule, Tribes Advisory 

Council is to be established which is an advisory body to advise Governor on such matters 

pertaining to the welfare and advancement of the Scheduled Tribes; and under the Sixth 

Schedule, Autonomous District Council is to be established which is an administrative as 

well as legislative body. 

 

ii. Judicial Innovations on Sixth Schedule: 

The enactment of special provisions under the Sixth Schedule to the Constitution for the 

governance of the tribal areas of North-East India necessarily raised some problems and the 

problems are inherent in the Sixth Schedule which was dealt with by the Supreme Court and 

High Court. Although a few number of cases came before the courts, the kind of cases are 

necessarily varied. In these cases, however, the courts have evolved various principles with 

respect to the nature of District Council, scope of its law making power, power of the 

Governor, applicability of State or Central legislations, etc.  

 

a) Nature of the District Council: 

The Supreme Court determined the nature and scope of the power of the District Council 

in T. Cajee v. U. Jormanik Siem.
395

 The facts of the case were that the respondent, U. 

Jormanik Siem, was Siem of Mylliem siemship (chief) in the United Kasi and Jaintia Hills 

District and was elected as such by the Myntries and the people according to the custom in 

                                                           
395

 AIR 1961. SC 176 



170 
 

1951. Subsequently, in June 1952, the autonomous District Council was constituted for the 

said District under the Sixth Schedule to the Constitution. Hence, the Siemship was brought 

under the District Council, but the respondent continued   to discharge the administrative and 

judicial functions. In July 1959, the respondent was suspended by the Executive Committee 

of the District Council.  

In the High Court the respondent contended that he could not be removed from his office 

or be suspended by the Executive Committee of the District Council, as the Siem once 

appointed could not be removed from his office except through a referendum of the people 

according to custom. Therefore, until such custom was changed by legislation passed by the 

District Council with the concurrence of the Governor; The High Court passed an order 

staying the operation of the order of suspension on the ground that there could be no 

appointment or removal by the District Council without a law having been passed on that 

behalf. 

The Supreme Court reversed the High Court Order and held that the executive committee 

of the District Council could remove respondent even in absence of the law framed on that 

behalf. Because the District Council is both administrative as well as a legislative body
396

 and 

the respondent no more than administrative officer appointed by the District Council and 

working under its control. Besides this, the administrative powers of the chiefs as they existed 

before January 26, 1950, came to an end with the coming into force of the constitution, 

Wanchoo, J.(with Sinha, Kapur, Gajendragadkar, JJ.) observed as under: 

The Sixth Schedule vested the administration of the autonomous districts in the Governor 

during the transitional period and thereafter in the District Council. The administration could 

only be carried on by officers like the Sime or Chief and others below to him, and it seems to 

us quite clear, if the administration was to be carried on, as it must, that the Governor in the 

first instance and the District Councils after they came into existence, would have power by 

virtue of the administration being vested in them to appoint officers and others to carry on the 

administration. Further once the power of appointment falls within the power of 

administration of the district the power of removal of officers and others so appointed would 

necessarily follow as a corollary. The constitution could not have intended that all 

administration in the autonomous districts should come to a stop till the Governor made 
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regulations under Paragraph 19(1) (b) or till the District Council passed laws under Para 3(1) 

(g).
397

 

Subba Rao, J., however, had considerable and serious doubts on the question “whether, 

when the constitution confers, on an authority, power to make laws in respect of a specific 

subject matter, the said authority can deal with the same subject matter without making such 

a law in its administrative capacity”.
398

 Although he agreed with conclusion of the majority, 

he, however, did not express any opinion on this question. Even one can conclude that the 

majority was in right direction as immediate after the suspension of the respondent, the 

United on October 16, 1959, an Act known as United Khasi-Jaintia Hills Autonomous 

District (Appointment and Succession of Chiefs and Headmen) Act was passed and, 

therefore, there was a valid law empowering the District Council to remove a Siem, and, as 

the enquiry in question was only at its initial stage, it can hereafter be validly conducted 

under the provisions of the said Act. However, the principle evolved in this case was that the 

District Council is both an administrative as well as a Legislative body. 

 

b) Limits and Scope of the Legislative Power: 

The limits and scope of the law making power conferred on the District Council was 

examined by the Supreme Court in District Council of U.K. &J.H. v. Sitimon.
399

 In this case 

the constitutional validity of Section 3 the United Khasi-Jaintia Hills District (Transfer of 

Land) Act (4 of 1953) was challenged on the ground that the said Section 3 disallowed 

transfer of land from a tribal to non-tribal or between two non-tribals with in District Council 

Area. 

In the High Court respondent had raised the point that the impugned Act is Ultra Vires in 

so far as it is an enactment on the subject of transfer of land which is beyond the scope of law 

making power conferred on District Council. Paragraph 3(1) (a) of the Sixth Schedule does 

not empower the District Council to legislate with respect to transfer of land. The expression 

“allotment, occupation, or use, or setting part of land”
400

 in paragraph 3 (1) (a) is clearly 

indicative of restrictive power of the District Council only to make laws with respect to actual 

use or occupation. But at its preamble shows that impugned Act was enacted because it was 

considered “necessary to make provisions in the Autonomous District....with respect to the 

                                                           
397

Id. at 169. 
398

Ibid. 
399

 AIR 1972 SC 787 
400

 J.K. Das, Human Rights and Indigenous peoples 170 (A.P.H. Publishing corporation, New Delhi, 2001). 



172 
 

transfer....of land.....”
401

 Section 3 therefore, provided that “No land within the District shall 

be sold mortgaged, leased, bartered, gifted or otherwise transferred by tribal to a non-tribal or 

by a non-tribal to another non-tribal....”
402

 The argument of the Attorney General was based 

on the legislative history of the Sixth Schedule where he emphasised that the real object of 

protection of tribal areas is out of fear of exploitation of tribal‟s by non-tribal‟s.  His 

argument, however, did not find acceptance, the High Court struck down Section 3 as it was 

beyond the competence of the District Council and also offending Article 14 of the 

Constitution. 

Affirming the view of the High Court,
403

 the Supreme Court (through Dua, J, with Sikri, 

Mitter Vaidailingam, Reddy, JJ.) determined the limits of law making power of the District 

Council under Paragraph 3(1) (a) of the Sixth Schedule and held that the words “ allotment, 

occupation or use, or setting apart of land” in Para. 3(1) (a) for the purposes mentioned 

therein without using words like “transfer” or “alienation” is clearly indicative of the 

Constitution makers intention to restrict power of the District Council only to make laws with 

respect of actual use or occupation of the land allotted or set apart from the purposes stated 

therein. It was not intended to extend to “transfer of land”. There is no cogent ground as to 

why such expression could not be used in Para. (3)(1) (a) also, if power to make laws with 

respect to transfer of land was intended to be conferred on the District Council. 

About the scope of the law making power of the District Council, the Supreme Court 

further held that the District Council unlike the Parliament and the State Legislature are not 

intended to be clothed with plenary power of legislation. Their power to make laws is 

expressly limited by the provisions of the Sixth Schedule which has created them and they 

can do nothing beyond the limits which circumscribe their power. It is beyond the domain of 

the Courts to enlarge constructively their power to make laws.
404

 

It may be submitted that the decision of the Court has gone against to the entire history 

and purpose of the Sixth Schedule. The main object of the protection was to protect the lands 

from non-tribal with the self-rule or autonomy which is ultimately frustrated. 

 

 

c) Competency of the District Council to Impose Royalty: 
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The question whether the Autonomous District Council is competent to impose royalty 

and levy fees was examined in District Council of the Jowai v. Dwet Singh.
405

 The facts of 

the case were that the Appellant, the Jowai District Council, issued a notification to the 

respondent, Dwet Singh, levying royalty in exercise of its power under the United Khasi and 

Jaintia Hills Autonomous District (Management and Control of Forests) Act, 1958, on red 

pine, white pine and long pine timber grown in the private forests situated within the 

jurisdiction of the District Council. The respondent challenged the competence of the District 

Council to levy the royalty on the timber that came from private forests.
406

 

The respondent contended that the royalty in question, which was in the nature of tax, 

was not leviable by the District Council since it had no authority under the Constitution. On 

behalf of the District Council it was contended that since the private forests were also under 

the management and control of the District Council under the provisions of law in force in 

that area, it was open to it to levy the royalty even though it may be in the nature of tax.
407

 

The court held that the royalty on timber brought from private forests imposed by the 

District Council is in the nature of tax, which the District Council not competent to impose. 

Although there is no express provision to levy such fees, the District Council can levy fees. In 

absence of any evidence showing the expenses incurred by the District Council towards the 

services rendered and the total amount of royalty realised by it, the levy cannot also be held 

to be fees. The court observed: 

What was sought to be recovered by District Council by the notification issued under the 

1958 Act was not royalty, since the forest did not belong to the District Council and was a 

private forest. The levy in question was a compulsory exaction of money by a pubic authority 

for public purposes enforceable by law and is not a payment for services rendered. In pith and 

substance it is a tax on forest produce grown on private lands. The District Council has no 

power to levy such a tax on forest produce under paragraph 8 of the Sixth Schedule to the 

Constitution. The levy was not covered by either of the two kinds of taxes mentioned in 

clauses (a) and (c) of paragraph 8(3). It also did not come within sub-paragraph (1) and (2) of 

paragraph 8 of the Sixth Schedule to the Constitution which authorised levy of tax on lands 

on the ground that the trees were growing on the land. It was act in the nature of land 
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revenue. It cannot be sustained as any other kind of tax on land since the royalty payable has 

no reference to the extent of the land and the nature of the land and its potentialities.
408

 

 

d) Power of the Governor: 

The extend and scope of the power of Governor under Sixth Schedule was challenged in 

Edwingson v. State of Assam.
409

 The facts of the case were that the Governor of Assam 

appointed a commission under Paragraph 14(1) of the Sixth Schedule on the 26
th

 of August 

1963. The Commission was entrusted “to examine and report in the matter of (1) creation of a 

new autonomous district for the people of Jowai Sub-Division of the United Khasi-Jaintia 

Hills Autonomous District, and (2) exclusion of the area from the United Khasi-Jaintia Hills 

Autonomous District”. The commission submitted its report on the 20
th

 of January 1964 and 

recommended “the creation of a new Autonomous District Council for the Jowai Sub-

Division of the United Khasi-Jaintia Hills Autonomous District by excluding the areas 

comprising the area of the said Sub-Division from the United Khasi-Jaintia Hills 

Autonomous District”.
410

 The report was placed on 25
th

 of September 1964 by the Minister of 

the Tribal Areas and Welfare of the Backward classes before the Assam Legislative 

Assembly along with an explanatory memorandum. The Assembly passed a resolution, 

approving of the action proposed to be taken. Therefore, a notification was issued by the 

Governor of Assam on the 23
rd

 of November 1964, by which he pleased “to create a new 

Autonomous District to be called the Jowai District”.
411

 

In the High Court, the appellant challenged the Constitutional validity of this notification 

for the following two grounds: (1) that the notification was invalid and ultra vires to powers 

of the Governor, and (2) that in exercising his power, the Governor has contravened the 

mandatory requirement prescribed by Para.14 of the Sixth Schedule. Even if it was assumed 

that the Governor had the power to issue the impugned notification, in as much as the 

mandatory provisions of the Para.14 had not been compiled with, the notification was invalid. 

The respondent, State of Assam, disputed both contentions of the appellant and argued that 

the notification had been issued by the Governor in exercise of the powers conferred on him 

by Para.1(3) of the Sixth Schedule and that all relevant requirements of Para.14 had been 

compiled with. 
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Affirming the High Court decision, the majority of the Supreme Court, speaking through 

Chief Justice Gajendragadkar, held that in this case no legislation was necessary to 

supplement the power of the Governor to rearrange the boundaries within the “autonomous 

area” defined in the table to Paragraph 20. If it wishes to do so, Parliament is free to pass an 

amendment under Paragraph 21 curtailing the Governor‟s power under Paragraph 1, but until 

that time both the Governor and Parliament may exercise concurrent power. Splitting an 

autonomous district into two new autonomous districts will not add or subtract from the total 

area described in part A of the table appended to Paragraph 20. Any change in Paragraph 

20(2) is a logical outcome of the exercise of the powers allotted to the Governor by Paragraph 

1(3). The court also held that Governor is not prohibited by Paragraph 14(2) from giving the 

report on creation of an autonomous district to his council of ministers for their advice before 

sending his own recommendations to the state legislature. 

Justice Hidayatullah, however, dissented on two main grounds: (1) the Governor does not 

possess power under Clauses (c),(d) and (e) of Paragraph 1(3) to amend Paragraph 20. No 

agency other than Parliament can repeal or amend any part of the Constitution of India. In 

regard to creation of “a new autonomous Jowai District”, the Governor‟s notification is no 

doubt one of the means of achieving the change, but valid change can be effected only by 

supplemental legislation, (2) the facts of the case do not show that there was a 

recommendation by the Governor as required under Sixth Schedule and therefore, he had 

failed to exercise his own responsibility. The crucial point, Hidayatullah, J., described thus: 

The Governor of Assam drew up its proposals which were sent to the Governor who 

merely noted on the file “seen, thanks” and returned the papers which were then placed 

before the Legislature of the State and Legislature of the State approved the proposals by a 

resolution.
412

 

The judgment and the dissenting opinion raised questions as: (1) Is parliamentary 

legislation essential to make effective the public notification issued by the Governor in 

compliance with Paragraph 1(3) of the Sixth Schedule? The preferred view, to not only the 

words but also the values of the Constitution, is to require that the Union Parliament should 

amend the Sixth Schedule under Paragraph 21 whenever any change is to be made in the 

terms of Paragraph 20. For the welfare of the inhabitants of the tribal areas, there should be 

careful consideration by the legislative branch of the Union Government before any changes 

is effected in the literal provision of the Constitution, and (2) Are the requirements of 
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Paragraph 14(2) a necessary prerequisite to the issuing of a notification by the Governor 

under Paragraph 1(3)? And if so, is the Governor‟s recommendation and his message “seen, 

thanks” written on the report sufficient to discharge his responsibility under Paragraph 14(2) 

of the Sixth Schedule? Does it amount to a recommendation of the Governor?
413

 

In State of Assam v. K.B. Kurkalang,
414

 the question of the scope and extent of the power 

of Governor under Paragraph 19(1)(b) of the Sixth Schedule was raised. In this case the 

respondents challenged the validity of the United Khasi- Jaintia Hills Districts (Application 

of laws) Regulation, V of 1952 promulgated by the Governor of Assam under Paragraph 

19(1) (b) of the Sixth Schedule on the ground that the Governor had issued the said 

Regulation through the notification dated September 8
th

, 1961, under the said provision 

19(1)(b) of the Sixth Schedule which are transitional, that is, until a District Council for the 

area was constituted, which was done in June 1952 and hence the notification was void as it 

was done in June 1952 and hence the notification was void as it was issued by one who had 

no authority to issue it. 

The High Court held that once such a council was set up, the Governor could not exercise 

the power under Paragraph 19, that any regulation made there under could remain effective 

up to that period only, and that therefore, the notification had no effect.
415

 

Following the principles laid down in earlier decisions,
416

 the Supreme Court reversed the 

decision of the High Court. Shelat, J. (with Sikri, Dua and Mitter, JJ.) speaking for the court 

observed that the Regulation promulgated by the Governor does not automatically cease to 

have effect, even the Regulation brought into force after the District Council is constituted 

and the power of the Governor to bring into force the laws set out in the schedule will cease 

to have effect only when the Regulation is removed from the statute. So far as the nature and 

scope of the power conferred on the Governor under Paragraph 19(1)(a) of the Sixth 

Schedule, the court held that, it is manifestly a legislative power and is without any 

limitations even in regard to matters in respect of which he can promulgate a Resolution. The 

only limitation to that power is the requirement of the presidential assent without which the 

regulation would have no effect. The Supreme Court further interpreted Paragraph 19 of the 

Sixth Schedule with the following words: 
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It is true that the power is to be exercised “until a District Council is so constituted for an 

autonomous district”. But that only places a limit to the period until which it is exercisable 

and not any limitation upon the extent of the power or the period during which a regulation 

made by him would be in force once it is validly made. Further, there is no provision either in 

Paragraph 19 or Paragraph 12 suggesting that such regulation is to remain in force and have 

effect only until a District Council is constituted. In the absence of any such limitation, there 

is no warrant for saying that a regulation ceases to have effect once the District Council is 

constituted. The words “such a District Council is so constituted” have reference to the period 

during which the legislative power of the Governor is to ensure and not to the period up to 

which the regulation which is made during the time that the power ensures is to remain in 

force. Like every other piece of legislation, the regulation contains to operate and remain 

effective until it is either annulled or repealed under some legislative power.
417

 

In Satyeswar v. Government of Assam,
418

 the High Court examined the nature of power of 

the Governor conferred under Para. 2(6-A) of the Sixth Schedule is to be exercised. The facts 

of the case were that four nominated members of the Mikir Hills District Council were 

terminated by the notification of the Government of Assam dated 6
th

 of December 1972. The 

notification was challenged on the following grounds: (1) Before issuing this notification, it 

was never placed before the Governor, (2) As a nominated member of the District Council 

holds office at the pleasure of the Governor under Para. 2(6-A) of the Sixth Schedule, such 

pleasure is to be exercised by the Governor himself and cannot be delegated by him to any 

other person or be exercised by anyone else on his behalf, and (3) The power to remove a 

nominated member under Para. 2(6A) is vested not in the State Government, but in the 

Governor in his discretion and accordingly if the matter is not submitted to the Governor, 

such order will not be a valid one. All these contentions, as aforesaid, were decided by the 

High Court by examining the question whether the power of the Governor under Para. 2(6A) 

of the Sixth Schedule is to be exercised in his discretion or has to be exercised by him as a 

Constitutional head of the State of Assam, acting with the aid and advice of his council of 

ministers. The court dismissed all contentions. 

So far as the question of nature of power of the Governor, the High Court held that, such 

power is guided with the aid advice of the council of ministers ad it is not the discretionary 

power of the Governor. Mr. D.M. Sen., J. (with Mr. P.K. Goswami, C.J.) held that “the power 

of the Governor under Para. 2(6.A) is to be exercised by him not in his discretion but as a 
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constitutional head of the State acting with the aid and advice of his council of ministers”.
419

 

With respect to the relation between the State legislative authority, executive authority and 

the district council, the court observed: 

The scheme of the Sixth Schedule shows that the State Legislature has a sort of overall 

superintendence over the District Councils and that the executive authority of the State 

extends to the autonomous districts and regions. Consequently, the Governor exercises his 

functions under the Sixth Schedule, as respects these areas with the aid and advice of his 

Council of Ministers, unless he is expressly or by necessary implication required to act in his 

discretion. There is no implied discretionary power of the Governor in the Schedule with 

regard to the exercise of his functions in relation to autonomous districts or regions, except 

possibly in the making of his recommendation under Para. 14(2), Para. 9(2), of course, 

provides expressly for exercise of the Governor‟s discretion there under.
420

 

It cannot be said, the , Court further observed, that the executive power of the State of 

Assam does not extend to the autonomous districts or regions with regard to the matters 

specified in paragraphs 2(6) and (7) and 3(1) on the ground that State Legislature has no 

competence to make laws on those matters. No doubt, under paragraph 3(1) of the Schedule, 

the Regional Council or the District Council, as the case may be, has been vested with the 

competence to make laws with regard to matters specified therein. But from this, it does not 

follow that the State Legislature is debarred from making laws on those matters as regards 

any autonomous areas within the State of Assam. The legislative powers of the State 

Legislature under Articles 245 and 246 of the Constitution are not taken away by paragraph 

3(1) of the Schedule with regard to the matters specified therein; if that were the intention of 

the Constitution makers, the word “exclusive” would have been used in paragraph 3(1), as in 

Article 246(1) and (3) of the Constitution.
421

 Merely because there is no provision in the 

Sixth Schedule on the lines of paragraph 2 of the Fifth Schedule, which extends the executive 

power of the State to the Scheduled area it cannot be said that the executive power of the 

State is not intended to extend to the autonomous districts and regions. The fathers of the 

Constitution most probably thought that since under paragraph 3 of the Fifth Schedule, the 

executive power of the Union has been extended to the giving of directions to a State as to the 

administration of the Scheduled areas therein, a provision in clear terms, saving the executive 

power of the State with regard to the Scheduled areas therein should be incorporated and that 

                                                           
419

J.K  Das, Human Rights and Indigenous peoples 177  (A.P.H. Publishing corporation, New Delhi, 2001). 
420

Ibid. 
421

Id. at 178 



179 
 

is possibly why paragraph 2 was required to be inserted in the Fifth Schedule. In the Sixth 

Schedule, there is no provision whereby the executive power of the Union has been extended 

to the administration of the autonomous districts specified in Part I of the Table appended 

thereto, and there was thus no need to have a paragraph on the same lines on in paragraph 2 

of the Fifth Schedule.
422

 

Again the Court viewed, about the question whether the Governor acts with his personal 

capacity, that paragraph 2(6-A) of the Schedule certainly does not empower the Governor to 

act in his personal capacity simply because the expression “Governor” occurs therein. If the 

Governor has to act in his personal capacity whenever in any Article or provisions of the 

Constitution, the expression Governor occurs, it will upset the whole Constitutional structure 

envisaged at the time when the Constitution was passed and will make the Governor a kind of 

a director. To read every Article of the Constitution in which the expression Governor occurs 

on conferring powers upon the Governor in his personal capacity without reference to the 

cabinet would be constitutionally incorrect.
423

 

The power of the Governor to take over administration of the District Council was 

examined by the High Court in Holiram Terang v. State of Assam.
424

 In this case the main 

grievance of the writ petitioner was that the Governor by invoking powers under the 

paragraph 16(2) of the Sixth Schedule to the Constitution took over the administration of the 

District Council on number of occasions which was whimsical, arbitrary and for political 

purpose. Hence the writ petitioner had challenged the Constitutional validity of the above 

provision of the Sixth Schedule to the Constitution. The writ petitioner challenged the 

paragraph 16(2) on the following four grounds: 

1. That, power given to Governor under the paragraph 16(2) is unguided. Though in 

Article 356
425

 of the Constitution the President can invoke powers on receipt of 

the report from Governor, but in case of paragraph 16(2) there is no such 

provision for getting a report before invoking the power by the Governor. 

2. That, if the administration is taken over by the Governor by invoking powers 

under paragraph 16(2) there is no provision for delegating such legislative power 

to any elected representative of the people, such as State Assembly. While the 

President exercising powers under Article 356 of the Constitution, the legislative 

functions of State Assembly is performed by the Parliament. 
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3. That, by invoking paragraph 16(2) even judicial powers can be taken over by the 

Governor. 

4. That, on dissolution of State Assembly, speaker continues to hold office but this is 

not so in case of Chairman of District Council. 

 

The High Court dismissed the above stated contentions and held that paragraph 16(2) 

of the Sixth Schedule is constitutionally valid. Phukam, C.J. (Actg.) observed reasons in 

unequivocal terms, in respect to unguided power: 

.....this cannot be said to be unguided powers in as much as Governor has to act with 

aid and advice of the Council of Ministers and the Council of Ministers will tender advice 

only on the basis of some reports.
426

 

 

In respect to Legislative functions: 

 Even in respect of Legislative function during the period under which administration 

is taken over by the Governor by invoking powers under sub-paragraph (2) of paragraph 16 

there is a check in making any law including regulation in as much as the Governor shall 

have the control before such law or regulation can be enforced. Even if such powers are 

exercised by any other authority under sub-paragraph (3) of paragraph 3 of the Sixth 

Schedule any law made by such authority has to be submitted to the Governor for his assent. 

This is a check for performing legislative function by any other authority. 

 

In respect to judicial powers: 

 ..... Under paragraph 4 of the Sixth Schedule the District Council can only establish 

Courts within the limitations prescribed in the said paragraph. Once Courts are established, 

they perform judicial functions independently under the supervision of the High Court under 

Article 227.
427

 That apart in paragraph 4, itself sufficient provisions have been made 

regarding the control of the Courts established by District Council by the High Court and the 

Supreme Court. 
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In respect to the Chairman of District Council: 

 Regarding speaker there is specific provision in Article 94
428

 and he continues to hold 

the office by virtue of this Constitutional provision. Therefore, his position cannot be 

compared with the position of the Chairman of a District Council. 

 Thus the Court held that the Governor have the power to take over the administration 

of the District Council, but he has to act with the aid and advice of the Council of Ministers. 

Therefore, his power is not unguided power. 

  

e) Rights of Non-tribal to carry on business: 

The right of non-tribal to carry on business in tribal areas was examined in Hari Chand 

Sardar v. Mizo District Coucil.
429

 The facts of the case were that, the appellant, a non-tribal, 

started trading at Aijal, Mizo District, in 1957 under a temporary licence issued by the Mizo 

District Council where he invested about Rupees Fifty thousand. The temporary licence could 

be issued at a time for a year only and therefore he applied for and obtained its renewal from 

time to time up to May 31
st
, 1960. He applied for further renewal whereupon the Executive 

Committee of the District Council passed an order dated July 11
th

 , 1960 refusing any further 

renewal and directing him to remove his properties from the District by the end of July 1960 

and imposed a fine of Rupees Five hundred in case he failed to comply with it. 

In the High Court the appellant had raised the following two points: First, the order was 

malafide in the sense that it directed him to remove his properties from the District which 

imposed fine. Secondly, the order was based on an invalid provision of law. Section 3 of the 

Lushai Hills District (Trading by non-tribal) Regulation, 2 of 1954 gives the District Council 

an arbitrary power of issuing or withholding licences to non-tribal and is repugnant to Article 

14
430

 and 19(1) (g).
431

 The order infringed the fundamental right to carry on business 

amounted to an unreasonable restriction. The High Court struck down that part of the said 

order which directed him to remove his properties from the district and which imposed fine, 

but dismissed the rest of the petition, firstly, on the ground that of delay, and secondly on the 

ground that the said order was a valid order and was not discriminatory.
432

 

In the Supreme Court, the respondent, Mizo District Council, contended that the order 

was made under Section 3 of the Regulation of 1953 which was passed for the avowed object 
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set out in Para.10 of the Sixth Schedule and reason for order was that the number of non-

tribal traders had reached the maximum. The majority of the Supreme Court, speaking 

through Shelat, J. (with Subba Rao, C.J.), reversed the High Court decision and struck down 

Section 3 of the Regulation of 1953. The majority declared that Section 3 of the Regulation 

leaves to licensing authority an unrestricted power in the matter of granting or refusing 

licence or its renewal to non-tribal traders. The rule also does not lay down any standards on 

basis of which authority has to decide whether antecedents or character of application are 

such that application should be rejected. Even if Sixth Schedule can be said to contain policy 

to safeguard tribal‟s from exploitation by non-tribal and regulation may be said to have been 

enacted in pursuance of such policy that cannot save Section 3 from vice of being 

unreasonable.
433

 

Justice Bachawat, J., however, dissented from the decision of the majority. He viewed 

that the Sixth Schedule to the Constitution lays down the policy of administration of the tribal 

areas and paragraph 10(2)(d) of the Schedule specifically empowers the District Council to 

make regulations prescribing that a no-tribal resident of the District shall not carry on 

business unless a licence is issued by the District Council which is an integral part of this 

Schedule. This paragraph is not violative of Article 14 and 19(1)(g), nor it so contended. 

Section 3 of the Regulation is in strict conformity with this paragraph. If paragraph 10 of 

Sixth Schedule cannot be regarded as violative of any provision in the Constitution, Section 3 

of Regulation which is in strict conformity with paragraph 10 cannot also be regarded as 

violative of Article 14 and 19(1) (g). 

It may be respectfully submitted that the majority was in error as entire scheme of 

protection of tribal‟s was ignored which were very adequately set down in dissenting opinion. 

 

f) Applicability of the Central and State Legislations: 

In Regional Provident Fund Commissioner v. Shillong City Bus Syndicate,
434

 the question 

of the interrelationship between the Constitution and the Sixth Schedule was raised and 

applicability of Acts of Parliament to the Khasi Hills Autonomous District was challenged. 

The facts of the case were that a notice issued to the respondent, Shillong City Bus Syndicate, 

by the appellant, Regional Provident Fund Commissioner, under Section 7-A of the 

Employees provident Funds and Miscellaneous Provisions Act, 1952, (hereinafter referred to 

as the Act) an Act of Parliament, alleging non-payment of Employees Provident Fund 
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contributing for the period from January to September 1972. The notice was challenged by 

the Bus Syndicate on the Ground that the Act was not applicable to the Autonomous district 

of Khasi Hills within which the syndicate plied its buses. 

There were three aspects of the matter which came before the Supreme Court. The first 

aspect was that if the Presidential notification is required for the application of a 

Parliamentary Act or Act of the concerned State to the Autonomous District established 

under Sixth Schedule and if there is no any such notification, whether the Act is applicable? 

M. Hidayatulla C.J. has stated this problem as under: 

The Sixth Schedule is a very elaborate piece of legislation and it has undergone many 

changes since it was first enacted. This was done from time to time through Constitutional 

amendments, through Parliamentary legislation, through Presidential orders and Central 

Government notifications. The Constitutional amendments are political in nature, the Acts of 

Parliament effect reorganisation and the presidential orders either remove difficulties or are 

promulgated in the performance of duties laid on the President by the Sixth Schedule itself.
435

 

Paragraph 12(1) (b) lays down that any Act of Parliament or of the Legislature of the 

State of Assam not covered by special provisions will be applied with such exceptions and 

modifications as the Governor may specify in the notification. 

The second aspect of the problem was that whether an Act of parliament or concerned 

State legislature would apply Proprio vigour if there is no notification prohibiting its 

application. This problem was stated by B.L. Hansari,J., thus: 

In so far as the Acts or (sic) Parliament are concerned the provisions in respect of tribal 

areas broadly speaking in that the Governor, in case of tribal areas in Assam, and the 

President in respect of the two other tribal areas, may notify that the Act shall not apply to an 

autonomous district or region, or shall apply subject to such exceptions or modifications as 

may be specified. A question arises whether an Act of Parliament would apply proprio vigour 

if there be no notification prohibiting its application.
436

 

The third aspect of the problem dealt with the automatic applicability of the Act that 

whether an Act made by Parliament or concerned State Legislature will automatically apply 

to the District Council, unless the President or Governor thinks that they ought not to apply. 

Dr. Ambedkar, during the debates in the Constituent Assembly stated that: 
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......the other binding force is this that the laws made by parliament and laws made by the 

Legislature of Assam will automatically appCouncils and to the District Councils. Unless the 

Governor thinks that they ought not to apply, in other words, the burden is upon the Governor 

to show why the law which is made by the Legislature of Assam or by Parliament, should not 

apply. Generally, the laws made by Parliament will also be applicable to these areas.
437

 

The learned counsel for the respondents, contended that the Constitution intended to 

protect the autonomy of the administration, operation of law and administration of justice in 

the Autonomous District or Region suited to their environment to the exclusion of any law 

made by Parliament or the State Legislature unless the Governor or the President, as the case 

may be, by a public notification, makes the Act applicability with or without such 

modifications or exceptions in relation to the Autonomous District or Regions as may be 

specified in the notification. The Act was not made applicability by the President in relation 

to Khasi Hills Autonomous District by a public notification.
438

 Against this line of argument, 

learned counsel for the appellant, contended that the Sixth Schedule have been incorporated 

to protect the autonomy of the tribals and have evolved a separated scheme for the 

administration of tribal areas. The District or Regional Councils have been constituted therein 

with a view to vest in them the legislative power on specified subject allotted in relevant 

paragraphs of the Schedule with a power of taxation and setting up of administration and 

system of justice to maintain administration and welfare services in respect to the subjects 

enumerated in the respective paragraphs. Article 245
439

 empowers Parliament and the 

Legislatures of the States, subject to the provisions of the Constitution, to make laws for the 

whole or any part of the territory of India. The Act was made to implement welfare schemes 

to provide medical facilities and health care to the workmen of the industries or 

establishments covered or notified under the Act. On Constitution of the Autonomous District 

or Regional Council, by operation of paragraph 12(1) (b) in relation to State of Assam and 

Paragraph 12-A(b) in relation to Meghalaya, all Acts of Parliament shall apply to the 

Autonomous District, unless the Governor or President, as the case may be, by notification 

directs that the particular Act of Parliament shall not apply to an Autonomous District or 

Region or a part thereof in the respective State or shall apply to such district or region or part 

thereof subject to such exceptions or modifications as may be specified in that behalf in the 

notification. Autonomous District Council was constituted w. e. f. 27.6.1952, proprio vigore; 
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the Act stands applicable to the Khasi Hills Autonomous District. The notice issued by the 

appellant is valid.
440

 

The court held that all Acts of Parliament or State Legislature which are not occupied by 

the provisions contained in paragraph three of the Sixth Schedule shall Proprio vigour 

become operative in the area of the Autonomous Regions or District and, therefore, the 

Employees Provident Funds and Miscellaneous Provisions Act, 1952, is applicable to the area 

of Khasi Autonomous District.
441

 

 

g) Applicability of the Procedural Law: 

The question, whether framing of issues are necessary when the courts are governed by 

the United Khasi and Janitia Autonomous District (Administration of Justice) Rules, 1953, 

was raised in U. Stoling Nonglang v. Ka Klin Lyngdoh.
442

 The High Court examined the 

extent of applicability of procedural law to the District Council Courts established under the 

Sixth Schedule to the Constitution. Justice K. Lahiri observed as under: 

Failure to frame issues by Court governed by United Khasi and Jaintia Autonomous 

District (Administration of Justice) Rules results in failure of justice. In such a case it could 

not be said that framing of issues is not necessary as such Courts are not governed by 

provisions of Civil Procedure Code, but one guided by Principles of justice, equality and 

good conscience.......The formulation of the points or the issues have their origin from time 

immemorial and all courts and Tribunals governed by the norms of Justice or „the known 

principles of law‟, settle issues and a determine the disputes on the basis of the issues. It is 

essential in all adversary system of trial where parties are called upon to produce their 

evidence......... Issues help Courts to decide the precise questions required to be determined. 

When issues are framed a civil court cannot go beyond them and formulate a new case for the 

parties. This rule is of universal application in all trials or proceedings where evidence need 

be recorded....... All rules contained in procedural laws need be applied in trial of suits or 

cases by the courts governed by the Rules of the Administration of Justice, which are 

beneficial in nature and bear up the cause of justice. But, the principles of law, which are of 

universal application and those rules which accord with the principles of justice, equality and 

good conscience should be applicable in trials by the Courts concerned.
443
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Thus, the Court held that framing of issues are necessary even the Courts is governed by 

the autonomous district council. All principles of law, which are of universal application, 

should be applicable in trials by the Courts governed by the autonomous district councils. 

 

h) High Court Jurisdiction over District Council Courts: 

In Pachhunga v. Zokhumi
444

 the jurisdiction of the High Court over District Council 

Courts was discussed. The High Court observed that under Sixth Schedule to the 

Constitution, the District Council courts are constituted for the trial of disputes, where both 

parties are tribal and according to the Assam High Court (Jurisdiction over District Council 

Courts) Order, 1954, the High Court exercise jurisdiction over the District Council Courts in 

the following manners: 

1. An appeal against a final order or decision of the District Council Courts in a civil 

suit where the valuation of the suit is Rs 1000 or more shall lie to the High 

Court.
445

 

2. High Court may, on application or otherwise, call for the proceedings of any civil 

or criminal case decided by or pending in any court in the Autonomous District 

constituted under the provisions of sub-paragraphs (1) and (2) of paragraph 4 of 

the Sixth Schedule to the Constitution and pass such orders as it may deem fit.
446

 

 

Thus, the High Court held that the Gauhati High Court exercise jurisdiction over any 

Autonomous District Council Court established under the Sixth Schedule to the Constitution. 

 

i) Territorial Jurisdiction of the District Council: 

In District Council U.K.J. Hills v. K.D.Iyngdeh,
447

 the question was whether the 

jurisdiction of the District Council of the United Khasi-Jaintia Hills, extended to the area 

called Bara Bazar in village Mawkhar in shillong or the said village was a part of Shillong 

Municipality. The High Court had held that the village Mawkhar which comprises Bara 

Bazar was a part of the Municipality of Shillong and the District Council had no jurisdiction, 

administrative or otherwise, over this area: 

The Supreme Court reversed the decision of the High Court as the material on which the 

court relied was not justified and held that jurisdiction of the District Council extends to Bara 
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Bazar in village Mawhar in Shillong. Justice A.C. Gupta (with K.K. Mathew, V.R. Krishna 

Iyer,JJ.) observed: 

We do not think that the material on which the High Court relied justifies the finding that 

village Mawkhar which includes Bara Bazar was part o the Shillong Municipality. The 

notification dated in 16
th

 January, 1935 makes it clear beyond doubt that the Siem of Mylliem 

ceded the villages for the specified purpose of municipality administration only. It was also 

clear that though the provisions of the Assam Municipal Act, 1923 were made applicable to 

the ceded villages, the villages were never included within the territorial jurisdiction of the 

Shillong Municipality. The notification itself directed that these villages were to be deemed 

as a distinct municipality designed the Shillong (Administered Areas) Municipality which 

shows that they were not intended to be merged in the Municipality of Shillong..... There is 

also no evidence that these territories were subsequently merged in the Municipality of 

Shillong.....
448

 

It may, however, be submitted that the finding of the High Court was more logical than 

the Supreme Court. The Administered area done away with and there was no room for 

another Municipality and no Municipality functioned as such in this area apart from Shillong 

Municipality. This area thus fell outside the jurisdiction of the District Council and within the 

Shillong Municipality. 

 

j) Jurisdiction of the District Council Court: 

The question of the jurisdiction of the Khasi Hills District Council Court has been placed 

before the High Court as a matter of reference in I.C. Chakrabarty v. Khasi Hills District 

Council.
449

 The facts of the case were that in view of the judgement of the Supreme Court in 

K.D. Iyngdeh
450

 case a confusion was arisen with regard to jurisdiction of the Court of 

Assistant Deputy Commissioner, Shillong municipality, over the place of Mawkhar. In this 

case the core question was whether the trial of cases in the area folling within Mawkhar 

including Barabazar in the town of Shillong are to be tried under the rules of Administration 

of justice and Police in Autonomous District (Administration of Justice) Rules, 1953 by the 

District Council Court. 

The major argument in this case was that the Court of Asstt. To D.C., Shillong 

Municipality, got no jurisdiction as both the parties are Tribals and place Mawkhar is outside 
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the Shillong Municipality according to the judgement of the Supreme Court in K.D.Iyngdeh 

case.
451

 Against this line of argument it was stated that this Supreme Court judgement only 

determined the administrative control of District Council in those areas and hence in view of 

the provision of Para.20, of the Sixth Schedule, the Asstt. To D.C. of Shillong has got the 

jurisdiction in the matter of administration of justice in those areas even if both the parties are 

Tribal‟s. In this connection, Para. 6 of the aforesaid judgment of the Supreme Court
452

 was 

referred where it was admitted that the place Mawkhar have been ceded with the Shillong 

Municipality Authority, vide notification No. 44-1, dated 16
th

 January, 1934. 

The majority of the High Court, speaking through Mr. K.D. Pathak C.J., held that the 

District Council Courts only will have jurisdiction for the administration of justice in 

Mawkhar including Barabazar area. In respect of matters pertaining to paragraphs 

enumerated in the proviso to para. 20(2), the District Council only will have full jurisdiction 

in the Mawkhar area. Thus paragraph 4 and 5 of the Sixth Schedule which are also mentioned 

in the proviso to Para. 20(2) of the Sixth Schedule will not come within the exception 

engrafted to the aforesaid proviso so far Mawkhar including Barabazar area is concerned. 

Therefore, the District Council will have jurisdiction in all matters except the Municipal 

administration, arising out of these areas.
453

 

Mr.K. Lahiri, J. In his concurring judgement referred some cases
454

 and observed that by 

virtue of the notification issued in 1934, Mawkhar was included within the Municipality of 

Shillong; although it continued to remain within the Municipality of Shillong as part and 

parcel thereof, yet the jurisdiction of the District Council extends over Mawkhar or southeast 

Mawkhar including Barabazar area. As such the District Council Courts have jurisdiction to 

try suits, the cause of action of which arise within the said area. 

The territorial jurisdiction of the District Council Court was questioned before Special 

Bench of the High Court in U. Owing Singh v. Ka NosibonJyrwu.
455

 In this case the question 

was whether the Siem of Myliem and his Durbar had jurisdiction to entertain and decide civil 

litigation between the tribal‟s living in a territory which forms part of the United Khasi and 

Jaintia Hills, but is an area within the Labon, Municipality of Shillong. 

Tracing the historical background, Chief Justice, Sarjoo Prasad has held that in respect of 

civil litigation arising within the Shillong (Administrative Areas) Municipality, the Deputy 
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Commissioner and his Assistants have exclusive jurisdiction to try the suits under the Rules 

of the Administration of Justice and Police in Khasi and Jaintia Hills, 1937, though 

territorially and for other limited purposes the area falls within the Tribal Area styled as the 

United Khasi and Jaintia Hills District. This was concurred and supplemented by Justice 

Ramlabhya with the reasoning that the law was so settled that the suits are being tried by the 

Deputy Commissioner and his Assistants under the Rules of 1937. On consideration of all the 

relevant legal position, the learned Chief Justice Mr. Sarjoo Prasad observed as follows: 

The provisions make it clear even in the Siemship are appertaining to the Shillong 

Municipal area, the District Council has no power to administer justice. It may be pointed out 

that the District Council has been constituted in respect to the United Khasi and Jaintia Hills 

District and the District Council has framed rules for the administration of justice in the 

autonomous district. Under these rules the village Court is composed of the Dolai, Sardar, 

Siem, Rynjah, Lyngdoh, etc. And these Courts ae vested with powers to try suits of a civil 

nature..... the rules are dated the 8
th

 December, 1953, and were promulgated with the assent 

of the Governor. These rules, under the proviso Para 20 Sub-Para 2 of the Sixth Schedule 

have no application to the „Administered Area‟ or the area of the State of Mylliem falling 

within the Shillong Municipality. Thus the Court of the Siem and his Durban even if 

functioning under these rules had no jurisdiction to try civil cases in the „Administered 

area‟.
456

 

A careful analysis of the legal position, asquoted above, reveals that the Siem and his 

Durbar have no jurisdiction to entertain suits of civil nature in the area of dispute even 

between the tribal‟s. Because the power of the Siem after the Constitution were continued to 

the Siemship order or the Rules framed by the District Council Constituting the Siem as a 

village court. Thus the High Court was in right direction. 

 

k) Removal of Chief and Chairman: 

The question whether the Executive Committee can suspend and remove Dollai 

(headman) if he has lost confidence of majority of electors in his Elaka was asked in U.S. 

Suchiang v. J.A. Dist. Council.
457

 The facts of the case were that the petitioner, U. Span 

Suchiang, was the Dolloi of Raliang. The executive Committee of the Jowai Autonomous 

District Council decided for a referendum of the electors with regard to the petitioner‟s 

Dolloiship as the general allegations were brought against him. The petitioner challenged the 
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order of the Executive Committee on the ground that the Executive Committee has no 

jurisdiction to order for a referendum without previously giving the petitioner a reasonable 

opportunity to show cause against such a step. 

Relied on the earlier cases,
458

 the High Court held that Executive Committee can suspend 

and remove Dollai if he has lost confidence of majority of electors in his Elaka. To ascertain 

loss of confidence a referendum is permissible by custom or practice. When Dollai concerned 

is informed of the proposal for such a step and he is himself present in the public meeting in 

which majority of the electors were in favour of referendum, there is no failure of any rules of 

natural justice. 

In U. Doley Singh v. District Council,
459

 the validity of the removal of chief was 

examined. The facts of the case were that the petitioner U. Doley Singh was nominated as 

Syiem (Chief) of the Langrin Syiemship. Subsequently he was removed by the order of the 

Executive Committee of the Khasi Hills District Councils, approved by the District council, 

on the ground of „losing Confidence of majority of electors‟.
460

 The petitioner challenged the 

aforesaid order where learned counsel submitted that the petitioner had not lost the 

confidence of the majority of the electors or of the people of Elaka and the impugned order 

was against to the Section 6(1) of the United Khasi-Jaintia Hills Autonomous District 

(Appointment and Succession of Chiefs and Headmen) Act, 1959. He further submitted that 

in the referendum 282 persons voted against the petitioner for his removal, but the total 

numbers of electors were 645. Hence, 282 votes did not represent the majority of the total 

votes numbering 645. 

The High Court, following its earlier decisions,
461

 held that the opinion of the Executive 

Committee is without jurisdiction and liable to be quashed. The expression „losing of the 

confidence of the majority of the electors or of the people of the Elaka‟ in Section 6(1) means 

losing of the confidence of the majority of the total electors or the total people of the Elaka 

entitled to vote and does not mean losing confidence of the majority of the electors present in 

the meeting or Durbar called for the purpose. In the absence of rules under Section 3, the 

electors of Langrin Syiemship are by customary law the adult males of the Langrin State and 

following that custom an electoral roll has been prepared by the Executive Committee itself 
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including all the adult males of the Langrin State. The subjective opinion of the Executive 

Committee and the action in pursuance thereof for removal and suspension of a chief must be 

formed and taken on the basis of the provisions laid down in Section 6 itself. If the subjective 

opinion cannot be said to have been formed on the basis of the provisions of Section 6, such a 

subjective opinion will be without jurisdiction and as such invalid and liable to be quashed in 

an application under Article 226.
462

 Where the Executive Committee had prepared a list of 

eligible voters and the number was 645, the petitioner, who was the Syiem cannot be said to 

have lost the confidence of the majority of the total electors when 282 voters only had cast 

their votes expressing lack of confidence in the petitioner. So, the order passed by the 

Executive Committee, which had been approved by the District Council, removing the 

petitioner from the office of Syiem of Langrin Syiemship was not in conformity with Section 

6(1) and cannot be sustained.
463

 

Luvezo Venuh v. State of Nagaland,
464

 the question was whether in absence of the 

provisions of Rules and Regulations, the Chairman of the Town Committee can be removed 

by a no confidence motion by members of the Town Committee. The facts of the case were 

that following the resignation of Sri Nusucho, an elected member, the petitioner Sri Luvezo 

Venuh was appointed by the Governor of Nagaland as Chairman of the Phek Town 

Committee constituted under the Assam Tribal Areas (Administration of Town Committees) 

Regulations, 1950. Subsequently a no confidence motion was moved against the petitioner by 

members of the Town Committee.
465

 

In the High Court, the petitioner had raised the following points: 

i. There is no provision in the Regulation either from removal of the Chairman or for a 

no-confidence motion by the members and the Town Committee being the creation of 

the Statute, all its functioning is governed by the Statute and in the absence of a 

specific provision of law, members have no right to move a no-confidence motion 

against the Chairman. 

ii. The petitioner having been appointed by the Governor to be the Chairman in exercise 

of the powers conferred upon him by a Regulation, the appointment of the petitioner 

as Chairman cannot be revoked nor nullified by the members of the Committee by no-

confidence motion. 
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iii. The members of the Town Committee under the Regulation are not democratic bodies 

and as such they are not allowed to resort to democratic rights by mode of no-

confidence motion. 

 

The court held that the removal of Chairman by no-confidence motion is inherent right of 

members, though there is no such express provision. The Court observed as under: 

The members of the Town Committee elected under regulation are through democratic 

process and the conducts of the business of the members of the Town Committee are 

democratic in nature and therefore, it cannot be said that the Town Committee is not a 

democratic institution. Consequently there can be no distinction whether the Chairman is 

elected or nominated; he is amenable to democratic process. Once it is held that the 

Constitution of the Town Committee is a democratic institution, and the Chairman and 

members are democratic bodies, the removal of the Chairman whether elected or appointed 

by a no-confidence motion is inherent. There can be no distinction between Chairmen elected 

or Chairman appointed because once he is appointed or elected, he acts as a Chairman. The 

fact that the Chairman shall have casting vote in addition to his ordinary vote in case if a tie 

as visualised under Rule 53 of the Rules, would clearly so to show that once he is elected or 

appointed as Chairman, he is amenable to democratic process. In such a case, it would be 

incongruous to suggest that the members have no right to remove the Chairman by a vote of 

no-confidence merely because there is no provision for it. Further, merely because the 

discretionary power has been given to Governor to mould his decision for appointing the 

Chairman according to the exigency of circumstances, the democratic institution like Town 

Committee does not cease to be democratic body. Therefore, no distinction is permissible 

between the Chairman appointed or elected.
466

 

Regarding the question of absence of express provision or written law, the Court, 

following the Supreme Court ruling,
467

 stated as under: 

From the reading of the Regulation and the Rules, the intention of the law makers are 

quite clear that it is intended for simple people and instead of more written law more 

discretionary power has been granted to Governor and the Deputy Commissioner. These 

types of laws are made with an eye to simplicity. People in tribal area are less sophisticated 

and are not expected to make them aware of technicalities of complex law. It is with this 

background that simple law are made so that justice may not fail because of some 
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technicalities. Written law is nothing more than a control of discretion. The more there is of 

law the less there is of discretion. In the tribal area it is considered necessary that discretion 

should have together play than the technical rules. It is, therefore, necessary to leave the 

judge free so that he may mould his proceeding to suit the situation and may be able to apply 

the essential rules on which our administration of justice is based untrammelled by any 

technical Rule unless that Rules is essential to further the cause of justice. 

 

l) Status of the Employees: 

The question whether village surveyor under Garo Hills District Council is a member of 

civil service under the State of Assam, was asked in Abdul Motaleb v. Garo Hils District 

Council.
468

 The facts of the case were that the petitioner, Abdul Motaleb, was appointed 

temporarily as a Mandal (village surveyor) and was placed in charge of Lot, No. VIII-2;  

under the management and control of the District Council. Subsequently the petitioner was 

served an order terminating his appointment. Against this order the petitioner had challenged 

the validity thereof under Article 311.
469

 In the High Court the important point in this case 

was decided by whether the petitioner could at all avail of the provisions of Article 311. 

The High Court held that a person appointed as a Mandal (village surveyor) under the 

Garo Hills District Council is not a member of the Civil Service of the State of Assam 

inasmuch as the State Government had nothing to do either with his appointment or dismissal 

or had any control over his duties and activities. Therefore, Article 311 has no application 

and he cannot invoke the aid of Article 311. Though a District Council is a body corporate by 

virtue of Para 2(3) of the Sixth Schedule to the Constitution, it does not disclose a part from 

what is stated that it forms a part of the State machinery or that it could be considered to an 

adjunct of the same.
470

 Hence, persons appointed by the District Council are not employees 

under the State. 

It emerges from the foregoing discussion that in India, the rights of Indigenous Peoples 

(i.e., of Tribal‟s) have not been recognised in the form and manner as they have been 

recognised at international level. However, efforts have been made to protect the rights of 

tribal‟s. The Constitution of India provides two types of political processes for the realisation 

of the rights of tribal‟s under the Fifth and Sixth Schedules to the Constitution. Even though 

separate political processes have been recognised under the Fifth and Sixth Schedule to the 
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Constitution for tribals, the problems of administration of tribal areas were recognised much 

earlier. During Pre-British period, the tribal people were never fully conquered or subjugated 

by the Muslim rulers who preferred to make settlement with local non-tribal princes or if 

expedient, with the tribal chieftains instead of dealing with the tribal people directly. In many 

areas, they had their own prince-lings who ruled independently or as vassals of Delhi based 

Kings or Local princes. Even where there was no tribal chieftain, the non-tribal rulers found 

it expedient to deal with their tribal subjects through their chiefs and confined themselves to 

the collection of their share of levy. They did not interfere with customary laws, tribal life-

styles and economic fabrics. 

The British government succeeded in isolating the tribal people from rest of the country; 

on the other hand, they did not save them from the clutches of money lenders, landholders 

and contractors. This attitude of British government led to considerable discontent and revolts 

amongst the tribal people. Hence, the British government revised its isolation policy and 

adopted a policy of limited isolation and decided to intervene only to maintain law and order 

and to take legal, protective and executive measures for minimising the exploitation. With 

these ends in view, the British Parliament enacted a number of Acts, Regulations, etc, and 

special provision were made therein for the administration and development of tribal areas. 

The first important legislation, which recognised that administration in advanced areas of 

Bengal and Bihar was not suited to tribal areas, was the Regulation XIII of 1833. The 

Government of India Act of 1835, Indian Councils Act of 1861, Garo Hills Act of 1869 and 

Government of India Act of 1870 allowed special laws to be enacted for tribal areas. The 

main feature of these laws was a simple and elastic form of judicial and administrative 

procedure. The Scheduled District Act, 1874 declared tribal areas as Schedule Districts. The 

word District in this enactment corresponded to a specific area and not to the present revenue 

division. The Act allowed modification of laws in force in other parts of India to suit a 

particular Scheduled District. By this Act, a uniform law was promulgated by the 

Government of India to embrace all tribal concentrations throughout the country. The 

Government of India Act, 1919 declared the tribal areas as Backward Tracts. Under this Act, 

the Backward Tracts were determined from time to time and the laws were applied with such 

restrictions and modifications as were deemed fit. The administrators at the district and taluka 

levels could take final decisions in matters related to law and order and land rights. The 

Government of India Act, 1935 divided tribal areas into “Excluded Areas” and “Partially 

Excluded Areas”. The point of distinction between the two was that while both classes of 

areas were excluded from the competence of the Provincial and Federal Legislations, the 
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administration of Excluded Areas was vested in the Governor acting in his discretion, while 

administration of the Partially Excluded Areas was vested in the Council of Ministers subject, 

however, to the authority of the Governor exercising his individual judgement. Thus, during 

the British period, the problems of administration of tribal areas were recognised and a 

number of protective measures had been introduced for the administration of these areas; 

common to all these measures was the provision of filtering applicability of Federal or 

Provincial Legislations. 

Two types of political processes have been recognised under the Fifth and Sixth Schedule 

to the Constitution of India for the governance and administration of tribal‟s in India. The 

Fifth Schedule provides for the establishment of Tribes Advisory Councils and the Sixth 

Schedule provides for the establishment of District Councils. The District Councils are 

autonomous body established to implement the right of self-government.
471

  The District 

Council is both an administrative as well as a legislative body. But its law making power is 

expressly limited by the provisions of the Sixth Schedule, because it is unlike the Parliament 

and the State Legislatures is not intended to be clothed with plenary power of legislation.  

The State Legislature has a sort of overall superintendence over the District Councils and that 

the executive authority of the State extends to the autonomous districts and regions. 

Consequently, the Governor exercises his functions with the aid and advice of the Council of 

Ministers under the Sixth Schedule. The District Council Courts are performing judicial 

functions under the supervision of the High Court. The council enjoys the powers of taxation 

and have their own funds. As regards the applicability of the Parliamentary law or law 

enactment by the State Legislature is concerned, all such laws which are not occupied by the 

provisions  contained in paragraph three of the Sixth Schedule shall proprio vigor became 

operative in the tribal areas. All rules contained in procedural laws which are of universal 

application and accord with the principles of justice, equity and good conscience are 

applicable in the trial suits in the District Council Courts. The District Council is not, 

however, a part of the government machinery of the State. Hence, persons appointed by the 

District Councils are not employees under the State Government. Some actions of the District 

Councils are capable of being annulled by the Governor and the Governor may even dissolve 

the Councils. There is complete autonomy as far as the powers of jurisdiction of the Councils 

go. A check is supplied by the Governor and the Legislature of the State comes into picture 
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only when the Governor takes action against the Councils to revoke their acts or resolutions 

or dissolves them and takes over the administration himself. 

Thus, two types of political processes have been recognised under the Fifth and Sixth 

Schedule to the Constitution with regard to the protection of Indigenous Peoples in India 

(tribals) for maintaining their autonomy implementing their right to self-governance, and 

overall realisation of their other rights. The Fifth Schedule applies to any State other then 

States of Assam, Meghalaya, Tripura and Mizoram, and the Sixth Schedule applies to the 

States of Assam, Meghalaya, Tripura and Mizoram.    

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


