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CHAPTER III 

INTERNATIONAL INSTRUMENTS RELATING TO THE 

PROTECTION OF INDIGENOUS KNOWLEDGE 

Conscious that, in various situations, indigenous people are unable to enjoy their 

inalienable human rights and fundamental freedoms, determined to do everything possible to 

promote the enjoyment of the human rights and fundamental standards must be developed on 

the basis of the diverse situations and aspirations of the world‟s indigenous people. 

Affirming its recognition of the value and diversity of the cultures and forms of social 

organization of indigenous people, and that the development of indigenous people within 

their countries will contribute to the socio-economic, cultural and environmental 

advancement of all the countries of the world 

A civilization which comprises a peculiar knowledge system is perceived as the 

embodiment of all the community struggles, successes and failures that the community was 

or is currently engaged in, in order to advance it. 

The significance here is not that the European philosophy of intellectual property is 

correct, and everyone else in the world is wrong or vice versa. What the foregoing discussion 

shows is more basic: that there are many different historical and cultural assumptions about 

the ownership of ideas. Well, if not for trade, international law would be least bothered with 

so many different national regimes for intellectual property because each would be strictly a 

matter of domestic policy. But the reality is that nations do trade, so the difference matters. 

Fair participation in the international market depends on rules that bind each nation equally; 

otherwise market distortions will position some countries at a disadvantage. 

3. I. United Nations Human Rights Conventions and Covenants: 

In 1976, the Government of Canada ratified four international human rights 

conventions that have been interpreted as having special implications for Indigenous 

knowledge and heritage. The conventions exist in federal jurisdiction and thus cover Indians, 

land reserved for Indians, and territories. The International Convention on the Elimination of 

All Forms of Racial Discrimination (1965) forbids any discrimination in the “right to own 
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property alone as well as in association with others” (art. 5(d)).
149

The Committee on the 

Elimination of Racial prejudice, which has a mandate to supervise the convention, has used 

this clause to challenge state parties, failure to secure collective land rights for Indigenous 

and tribal peoples.
150

 For example, at its thirty-fourth session in 1983, The Committee on the 

Elimination of Racial Discrimination requested an explanation of Ottawa‟s decision to 

dismiss Mi‟Kmaw land claims.
151

 

The ICESCR and the ICCPR are the two main legal instruments dealing with human 

rights in Canada.
152

 They enshrine the right to self-determination and natural wealth and 

resources (article 1);
153

 the right to equality before courts and tribunals (Article 14);
154

 the 

right to benefit from the protection of interest resulting from any scientific, literary, and 

artistic production (Article 15(1) (c));
155

 the right to recognition as a person before the law 

(Article 16)
156

 and the entitlement without discrimination to the equal protection of the law 

(Article 26);
157

 the right to be protected by law for arbitrary or unlawful interference with 

privacy (Article 17)
158

; and the right to cultural, linguistic, and religious freedoms 

(Article27).
159

 

Canada has adopted the optional protocol to the International Covenant on Civil and 

Political Rights (1967), which provides that individuals in Canada who claim that any of their 

human rights have been violated and domestic remedies are not available, may petition the 

United Nation Commission on Human Rights.
160

 The decisions of the commission are 

relevant to the interpretation of the Canadian Charter of Rights and Freedoms.
161

  In Lovelace 

v. Canada,
162

 an Aboriginal woman was held to have the right of cultural association with her 

people, despite being married to a non-Indian. This decision caused section 35 of the 
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Constitution Act, 1982
163

 to be amended to guarantee application equally to male and female 

persons and an amendment to the Indian act. The Mikmaw People v. Canada
164

 case is an on-

going case before the Committee for the Rights of Self-Determination under article 1 of this 

covenant. 

Explicitly included in the International Covenant on on Civil and Political rights is the 

right to self-determination, which is defined as the right of all peoples, “for their own ends, to 

freely dispose of their natural wealth and resources..... based upon the principle of mutual 

benefit.”
165

Most Aboriginal peoples in Canada do not regard themselves as the mere 

“minorities” described within Article 27 of the covenant, nevertheless the United Nations 

Commission on Human Rights, which supervises the covenant, has ruled that Alberta‟s 

leasing of forest lands notwithstanding, the Lubicon Lake Cree land claims settlement in 

Ominayak v. Canada
166

 was a violation of minorities‟ rights. The commission has even 

hinted that this provision obliges Canada to devolve some degree of internal self-

determination or self-government to Aboriginal peoples. A paraphrase of Article 27 appears 

in article 30 of the U.N Convention on the Rights of the Child 1989.
167

 

Subsistence harvesting and environmental protection arguably find support in the 

ICESCR, 1967,
168

 which recognizes every person‟s right to an “adequate standard of living,” 

including “ adequate food,” and to the maximum achievable standard of physical and mental 

fitness (Article 11-12).
169

 Articles 23 and 24 of the Convention on the Rights of the Child 

recapitulate these principles in the context of child survival and well-being. 

Both Article 27(2) of the 1948 UNs UDHR and Art 15(1) of the ICESCR   refer to the 

right of each person to the ethical and material welfare resulting from any technical, literary 

or artistic making of which he is the creator. These provisions are aimed at the individual and 

are crucial to many Indigenous people producing such works. 
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Art 5(d) of the ICEAFRD, 1965,
170

 prohibits discrimination with respect to the 

ownership of property, individually or collectively. A government‟s failure to protect 

Indigenous peoples collective rights to their heritage may be discriminatory, if this failure is 

justified by the argument that Indigenous peoples have a lesser right than the state or 

museums and academic institutions. 

In his recent report on the right to own property, the special rapporteur of the Sub-

Commission on PDPM, Mr. Luis Valencia Rodriguez, concludes that “ the sense of security 

and dignity gained from being able to own property is an essential prerequisite for the pursuit 

of happiness and exercise of a variety of other human freedoms”.
171

 He also draws attention 

to the growing trend towards international and national acknowledgment of the group rights 

of Indigenous working class to their territory and other resources as a factor contributing to 

their economic security and cultural development.
172

 

United Nations human-rights mechanisms, such as the Commission on Human 

Rights, have not thus been utilized to address questions of protecting the heritage of 

Indigenous peoples. 

3. II. The International Intellectual Property Regime: 

Intellectual property is a familiar legal concept that is exceedingly difficult to define. 

The principle reason for this difficulty lies in legal history. Intellectual property rights first 

developed in European law as a mechanism to protect individual and industrial inventions. In 

British law, each of the established actions developed independently of the others, but all 

were eventually organized into the concept of intellectual property (literary and artistic 

endeavours) and industrial property (patents and trade). Another reason for the nebulous 

qualities of intellectual property is that it is an umbrella term that covers an array of different 

rights. Problems arise when trying to determine just what comes under the umbrella. No 

single theory of protection of intellectual property exists. Until the various intellectual 
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property regimes are replaced by some general right, intellectual property will remain an 

evolving collection of rights whose parts are greater than its sum.
173

 

The 1967 Convention Establishing the World Intellectual Property Organization does 

not define intellectual property. World Intellectual Property Organization is one of the sixteen 

specialized agencies of the United Nations.
174

 Article 2 (viii) of the 1967 convention provides 

a broad enumerated list of all matters that might conceivably fall with the concept of I.P.  The 

list comprises of rights associated to (1) literary, artistic, and scientific works; (2) 

performances of dramatic artists, phonograms, and broadcasts; (3) inventions in all fields of 

human undertaking; (4) technical discoveries; (5) industrial designs; (6) trademarks, service 

marks, and commercial names and designations; (7) protection against unfair competition; 

and (8) all other rights resulting from intellectual activity in the industrial, scientific, literary, 

and artistic fields. However, this extended definition excludes rights in trade secrets and 

know-how. Given the disunity of the emerging rights, structuring the treatment of intellectual 

property rights is an arbitrary and complex decision. There is no unifying scheme to fill the 

disturbing gaps in the legal protection of human creativity. 

Even if the literature could define intellectual property rights, there are other related 

transactions and regulations that involve intellectual property rights. These transactions 

include various plans and agreements between creators and exploiters, such as between 

authors and publishers or between inventors and manufacturers. They also include issues of 

licenses and franchises. Other fields of activity and of regulation impinge so strongly on 

intellectual property rights that they must be considered; for example, international trade with 

respect to parallel imports of trademarked goods, licensing and requirement related to the 

transfer of technology in developing countries, competition (antitrust) law, and the full range 

of potentially anticompetitive effects of intellectual property rights and transactions. Finally, 

there exists the practical and technical matter of patent and trademark searching. 

International intellectual property rights depend significantly on national laws. 

Despite the existing agreements that attempts to achieve international harmonization of these 

national regimes; there are significant substantive differences between nations and there is no 

internationally uniform definition of intellectual property and accruing legal rights. 
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a) Copyright of Literary and Artistic Works: 

i. The Berne Convention for the  Protection of Literary and Artistic Works (1986) 

 The BCPLAW,originally adopted in 1886, establishes international standards 

for harmonizing the copyright laws of state parties. Legal protection can be granted for 

many forms of creative and literary expression for the author‟s life plus fifty years or 

longer. 

 Article 2(2) of the Berne Convention permits each state party to determine 

whether a work must be “fixed” in some physical form, such as a written document or 

photograph, before it can be given copyright protection. The requirement of fixation 

poses a problem for works of oral literature, poetry, and song, which by their nature are 

repeated and frequently revised from generation to generation. 

 Article 6 of the Berne Convention regulates moral rights by providing that, 

independent of their economic rights and even after their transfer, authors retain the right 

to assert authorship of their workings and to object to any distortions, mutilations, or 

other adjustment of, or other disparaging actions in relation to their workings, which 

would be detrimental to their honour or status. Article 6 of the Rome Revision, 2
nd

 June 

1928, states:  

1) Independently of the author‟s copyright, and even after transfer of the said 

copyright, the author shall have right to claim authorship of the work, as well as 

the right to object to any deformation, disfigurement or other alteration of the 

said work which would be prejudicial to his honour or reputation. 

2) The determination of the conditions under which these rights shall be exercised is 

reserved for the national legislation of the countries of the (Berne) Union. The 

means of redress for safeguarding these rights shall be regulated by the 

legislation of the country where protection is claimed. 

This article seems to recognize two rights: the right to paternity or attribution and the right to 

integrity in a work. Moral rights, in their ideal form,
175

 are perpetual, inalienable, and 

imprescriptible. Countries of Roman law background have generally incorporated moral 

rights in their copyright law. Commonly under those laws, moral rights cannot be assigned 
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and after the death of the author, they are exercised by the author‟s heirs, irrespective of 

ownership of the economic rights.  

ii. The Int Con for the Protection of Performers, Producers of Phonograms and 

Broadcasting Organizations (Rome Convention 1961) 

 Minimum standards for the protection of performers are further elaborated in 

the Int Con for the Protection of Performers, Producers of Phonograms and Broadcasting 

Organizations ( Rome Convention), adopted in 1961. 

iii. The World Intellectual Property Organization (1967) 

 The World Intellectual Property Organization administers a variety of 

conventions for the protection of “intellectual property.” Some conventions create 

international mechanisms for the registration and enforcement of property rights; 

however, most conventions simply establish standards for compatibility and reciprocity of 

state parties‟ national legislation. Thus Indigenous people generally cannot obtain 

protection for their heritage directly through World Intellectual Property Organization 

machinery, but World Intellectual Property Organization may be used to promote the 

strengthening of national machinery in the countries concerned. 

 World Intellectual Property Organization undertakes many activities in the areas 

of copyright law and industrial property that relate to Indigenous peoples, such as its role 

as the secretariat of the Int Con for the Protection of New Varieties of Plants, 1961. Many 

of the issues discussed at this forum were complex and unresolved. In another area of 

activity, World Intellectual Property Organization recommended that the Draft Principles 

and Guidelines on Protection of Indigenous Heritage not include statements on certain 

items, such as folklore. World Intellectual Property Organization then participated in the 

United Nations Educational, Scientific and Cultural Organization/World Intellectual 

Property Organization, World Forum on the Protection of Expressions of Folklore in 

1997 to develop a means of protecting folklore internationally.
176

 

 

iv. Issues Paper Prepared by the Australian Law Reform Commission (1993) 
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 A 1993 issues paper prepared by the Australian Law Reform Commission 

succinctly explains the difficulties of using existing laws to protect indigenous people‟s 

cultural heritage. Traditional motifs are not the sole property of individual artists to sell or 

withhold freely as they please, but are subject to layers of group rights at the family, 

community, and tribal levels. Many different individuals may need to be consulted about 

the disposition of a design or objects that bear it. Copyright laws do not make such fine 

distinctions, but only recognize a single owner. Furthermore, copyright and other kinds of 

intellectual-property protection are of limited duration, while Aboriginal peoples regard 

cultural rights as perpetual. Hence, applying the usual principles of copyright to 

Aboriginal heritage fundamentally alters the relationship between the artist and the 

community and does not provide adequate protection.
177

 

b) Patent Protection and Scientific Discoveries: 

i. The Paris Convention for the Protection of Industrial Property (1884): 

 The PCPIP, which originally came into force in 1884, is aimed at maintaining 

some minimum uniformity in national laws relating to patents on technology, industrial 

designs, trademarks, trade names, appellations of origin, and the prevention of unfair 

competition. There are three limitations on the usefulness of patents for the protection of 

Indigenous peoples‟ heritage: (1) patents only apply to “new” knowledge; (2) rights are 

ordinarily granted to individuals or corporations rather than to cultures or peoples; and (3) 

the rights granted are of limited duration. Patents are therefore not useful for protecting 

traditional knowledge, knowledge that people wish to keep confidential, and knowledge 

that does not meet relatively high standards of inventiveness nor non-obviousness. 

ii. The Int Con for the Protection of New Varieties of Plants (1961): 

 A special legal regime for the protection of plant breeders was launched by the 

Int Con for the Protection of New Varieties of Plants, 1961. Canada is one of the 

member-states that has adopted the convention. It has been amended three times, in 1972, 

1978 and 1991. This convention presents one model of a sui generis system of protection 

for plant breeders developing new plant varieties. The convention provides exclusive 

rights to plant breeds for fifteen to twenty years. Until the 1978 amendments, states had to 
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provide either a sui generis or patent protection for the same botanical genus or species. 

Under the 1978 and 1991 amendments, states can provide both forms of protection. 

 To obtain protection, the applicant must deposit a sample of the plant variety for 

examination. It must be clearly distinguishable from any plant variety, the existence of 

which is already a matter of common knowledge. It must also be stable and 

homogeneous- that is, “it must remain true to its description after repeated reproduction 

or propagation.” There is a presumption of novelty if the variety has never previously 

been marketed or offered for sale, in which case its distinguishing characteristics may be 

of either natural or artificial origins. It would, therefore, be possible to obtain protection 

for traditional cultigens, such as varieties of maize, potatoes, and wild rice, as well as 

naturally occurring species used for medicine and not previously known by non-

indigenous societies. The major obstacles to obtaining plant breeders rights are the costs 

of depositing samples and demonstrating, through repeated propagation trials, that they 

are stable and homogenous. 

iii. The Budapest Treaty on the Int Recognition of the Deposit of Micro-organisms for 

the Purpose of Patent Procedure (1977): 

 There is an exception to these rules of patentability in the case of the isolation 

and purification of naturally occurring species of micro-organisms. The Budapest Treaty 

on the Int Recognition of the Deposit of Micro-organisms, 1977, creates a network of 

international institutions for the deposit of micro-organisms and for the registration of 

rights to their commercial use. Indigenous peoples could conceivably use this treaty to 

assert their rights to strains of yeast and other micro-organisms long used for 

fermentation. They would need laboratory facilities to isolate and purify these organism, 

however. 

iv. The Geneva Treaty on the International Recording of Scientific Discoveries (1978): 

 Indigenous peoples‟ traditional knowledge of ecosystems includes more than 

the ability to identify useful species. It includes a wide range of scientific insights into 

basic processes in ecology and animal behaviour. Although scientific discoveries are 

generally excluded from patent protection, the Geneva Treaty on the International 

Recording of Scientific Discoveries, 1978, offers a mechanism for recognizing the 

identity of the discoveries. Article 1 of the treaty defines scientific discovery as “the 
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recognition of phenomena, properties or laws of the material universe not hitherto 

recognized and capable of verification.” 

v. Protection of Inventions in the Field of Biotechnology (1987): 

 “Novelty” is a basic requirement of patentability. A product or process is not 

ordinarily patentable if it is already known elsewhere in the world. It must also be 

described in such a way that it can be reproduced. Plants and animals are therefore 

only patentable if they are created by a process that can be described, controlled, and 

reproduced, such as genetic engineering. Patenting of species and the biological 

processes of higher life forms is not permitted under the European Patent Convention, 

1979. In other countries, it is limited to organisms with forms, qualities, or properties 

that are not already found in nature.
178

 

vi. The U.Ns Convention on Biological Diversity (1992): 

 The 1992 U.Ns Convention on Biological Diversity affirms that biological 

resources are vital to humanity‟s economic and social development. Its overall 

objectives are the protection of biological diversity, the sustainable use of its 

mechanism, and the fair and equitable sharing of the benefits arising from the use of 

genetic assets. The convention identifies that natural resources are of more than 

commercial value to mankind. 

 The convention has been widely ratified. The convention contains several 

express references to Indigenous and local communities, as well as to local 

populations and to traditional uses of natural resources in accordance with customary 

cultural practices. In its preamble, the convention recognizes:- 

the close and traditional dependence of many Indigenous and local communities 

embodying traditional lifestyles on biological resources, and the desirability of 

sharing justifiably benefits arising from the utilization of traditional knowledge, 

improvements and exercises significant to the protection of biological diversity and 

the sustainable utilization of its mechanism. 

 This preamble identifies two of the rights of Indigenous peoples: resource use 

and traditional knowledge. They are addressed separately in paragraphs 10(c) and 8(j) 

of the convention, respectively. A right to environmental rehabilitation is mentioned 

in paragraph 10(d) of the convention, which relates logically to the issue of use. 
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 Article 8(a) requires each state party to establish a structure of protected areas 

or areas where special methods necessitate to be taken to safeguard biological 

diversity. Indigenous people have expressed concern that their territories will be 

targeted for “protected” status because they are relatively undisturbed and often due to 

traditional management practices enjoy unusually high levels of biodiversity. They do 

not oppose protection, but they do oppose restrictive management regimes that are 

imposed upon them without their consent and that interfere with their ability to 

maintain their own settlements. An example of such interference is where national 

parks and refuges have been superimposed on the traditional territories of Indigenous 

people, mainly in response to pressure from environmental groups. This concern is 

addressed, albeit obliquely, by article 10(c) of the convention, which directs state 

parties to defend and support customary utilization of natural resources in accordance 

with traditional cultural practices that are well-matched with preservation or 

sustainable use needs. If customary uses of living resources are sustainable, they 

should not only be respected, but also strengthened. This evokes the rights of 

Indigenous peoples. 

 Article 10(d) of the convention directs state parties to support local populations 

to expand and execute remedial achievement in degraded areas where natural 

diversity has been reduced. This implies that Indigenous peoples and other local 

communities have the right to some level of financial, as well as administrative, 

support from the state when they take initiatives to redress environmental degradation. 

This is the only provision of the convention that clearly assigns some kind of 

decision-making or priority setting authority to local communities. 

 With respect to traditional knowledge, article 8(j)
179

requires that each state 

party-subject to its State legislation, value, safeguard and sustain knowledge, 

innovations and practices of Indigenous and local communities embodying traditional 

lifestyles significant for the conservation and sustainable use of biological diversity 

and promote their wider application with the approval and involvement of the holders 

of such knowledge, innovations and practices and persuade the equitable sharing of 

the benefits arising from the use of such knowledge, innovations and practices. 
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 This provision must be read into article 15,
180

 which recognizes the sovereignty 

of each party over the genetic resources within its territory, while requiring the state parties to 

“facilitate” access to these resources by other state parties. Two questions arise. A state might 

try to broker commercial rights to traditional cultigens or to the knowledge of plants used in 

traditional medicine over objections from the Indigenous people concerned. Alternatively, a 

state might try to limit the right of Indigenous peoples to license the commercial use of their 

own medicinal and agricultural knowledge, on their own terms, arguing that they must 

recognize the state as their sole agent. 

 The “approval and involvement” clause of article 8(j)
181

 means that a state 

should only “facilitate” access to Indigenous peoples‟ genetic resources after it has obtained 

the informed consent of the Indigenous people concerned. It is also clear that states should 

not approve the study or use of Indigenous peoples‟ genetic resources without making a 

provision for the “equitable sharing of the benefits” with the people concerned. It is less clear 

whether the state can insist on being the sole agent for Indigenous peoples or demand its own 

share of benefits in the form of super-royalties or taxes on contracts involving traditional 

Indigenous knowledge or genetic information discovered through the use of this knowledge. 

Indigenous peoples could presumably exercise their power of approval under article 8(j) to 

bar access to their genetic resources until the state agrees to allow them to act as their own 

brokers. 

 In its decision II/12, the Second Conference of the Parties, held in 1995, 

requested that the executive secretary explore - the relationship between the objectives of the 

Convention on Biological Diversity and the TRIPS Agreement in cooperation with the World 

Trade Organization and in consultation with “all stakeholders, in particular the private sector 

and indigenous and local communities.” Particular attention should be given to exploring the 

relationship between intellectual property rights and the safeguarding and maintenance of 

customary knowledge and practices of indigenous and local communities and the potential 

role of intellectual property rights in encouraging the equitable sharing of benefits arising 

from such understanding and practices. 

vii. United Nations Food and Agriculture Organization and Farmers‟ Rights: 
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 The United Nations Food and Agriculture Organization Intergovernmental 

Commission on Plant Genetic Resources is concerned with the importance of Indigenous 

knowledge and practices in agriculture. The basic genetic resources that we use for modern 

food production were domesticated thousands of years ago; those who develop modern plant 

varieties draw upon the work and the genetic material in the fields of these farmers. The Food 

and Agriculture Organization recently established the International Fund for Plant Genetic 

Resources in accordance with an agreement recognizing farmers‟ rights. The International 

Undertaking on Plant Genetic Resources was adopted in 1983 by the Conference of Food and 

Agriculture Organization. The undertaking was a non-binding instrument whose 

interpretation was only agreed upon ten years after its adoption. In particular, Food and 

Agriculture Organization conference resolution 5/89 of 29 November 1989 recognized 

farmers rights as rights arising from the ancient times, current and upcoming contribution of 

farmers in conserving, recovering and making accessible plant genetic assets, mainly those in 

the centres of foundation/ variety.
182

 

 The conference recognized that there was no mechanism for the implementation 

of farmers‟ rights, and in its resolution 3/91 of 25 November 1991, it decided to implement 

farmers‟ rights through an international fund for plant genetic resources. Unlike breeders‟ 

rights, however, these farmers‟ rights are not rights of individuals, but the rights of states to 

benefit from the commercial development of traditional cultigens, such as bananas and rice. 

When a biotechnology company profits from using genes discovered in traditionally grown 

varieties of plants, the company is supposed to repay some of this income to the fund, in trust 

for the countries of origin of the genes. However, there is no mechanism to ensure that 

farmers or their communities receive any benefits from these payments. 

 With the entry into force of the 1992 Convention on Biological Diversity, which 

also recognizes farmers‟ rights, the Conference of Food and Agriculture Organization, in 

resolution 7/93 of 22 November 1993, began the process of revising the International 

Undertaking on Plant Genetic Resources, in harmony with the convention, including the 

realization of farmers‟ rights. The meeting of the Commission on Plant Genetic Resources, 

held in December 1996, was part of these intergovernmental negotiations at which new 

proposals were made to strengthen the implementation of farmers‟ rights. In particular, Food 

and Agriculture Organization drew attention to the proposal of the developing countries, 
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which offers a range of protections for Indigenous peoples and ensures full benefits to 

farmers, Indigenous peoples, and other communities embodying traditional lifestyles. 

3. III. Technology Know-how and Trade Secrets: 

 Many application of Indigenous peoples‟ traditional knowledge to practical 

problems, such as harvesting fish, manufacturing pottery, or managing forests, might still be 

patented as “technology.” Technology can include any knowledge that is useful, systematic, 

organized with a view to solving a specific problem, and capable of being communicated in 

some way to others.
183

The patentability of traditional technology depends on national 

legislation, however, and many countries may not consider long-held knowledge to be 

sufficiently novel and inventive to qualify for patent protection. 

 Although molecules discovered in naturally occurring species cannot be 

patented as such, a chemical process used to isolate or purify the molecule, or to synthesize it, 

can be patented as technology. In addition, naturally occurring molecules often provide what 

biochemists call “lead” or clues for the synthesis of related molecules that have the same 

valuable characteristics. Thus, although Indigenous peoples may guide biochemists to 

valuable molecules, only the work done by the biochemists is treated as proprietary. 

 It is discriminatory to treat the efforts involved in isolating a chemical 

compound in the laboratory as more worthy of legal protection and compensation than the 

effort involved in centuries of observation and experimentation with naturally occurring 

species. Furthermore, it is clear that using Indigenous peoples‟ knowledge to select plants for 

laboratory analysis significantly reduces the cost of discovering new products. Thus, 

traditional knowledge has economic value and should not be treated as a “free good.” 

 These problems are not unique to Indigenous peoples; many useful ideas in 

industry do not qualify for patent protection. These include “know-how” (experience in using 

a particular technique or device) and trade secrets (such as the formulas used to flavour 

certain processed foods and beverages). Companies generally protect their know-how and 

trade secrets by refusing to allow outsiders to visit their factories or speak with their 

employees, unless they agree to a contract setting out conditions for the use of whatever they 

learn. Indigenous peoples could also withhold their knowledge except under licensing 
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agreements providing for confidentiality, appropriate use, and economic benefits. For the 

time being, this appears to be the most effective approach for protecting ecological, 

medicinal, and spiritual knowledge. 

a) Trademark and Industrial Design security: 

i. The Paris Convention for the Protection of Industrial Property(1884): 

Indigenous peoples‟ traditional artistic motifs might be brought within existing provisions for 

the protection of industrial designs defined by the Paris Convention as “the ornamental or 

aesthetic aspect of a useful article.” To be eligible for protection, a design must be “original,” 

however, and in most national legal systems, the duration of protection for industrial designs 

is less than for copyright- often as little as fifteen years. This can be inadequate for designs of 

special cultural and spiritual significance, where protecting the integrity of the design may be 

of greater importance than exploiting its commercial value. 

 Characteristic motifs that serve to identify an Indigenous people or community 

might also be protected as collective trademarks. Many states already use special certification 

marks to identify authentic works by Indigenous peoples. Both are governed by article 7 bis 

of the Paris Convention. Not only designs, but also names or sequences of words can be 

given trademark protection, so that, for example, clan and tribal names might be included. 

Unlike copyright and industrial designs, trademark protection is not limited in duration, but 

usually requires only registration and continued use. There could be problems under some 

countries‟ national laws, however, if a mark or design has already been widely copied by 

others. 

 Article 10 of the Paris Convention forbids unfair competition in trade, which is 

defined as “acts of such a nature, as to create confusion by any means whatsoever with the 

establishment, the goods, or the industrial or commercial activities of a competitor.” As well 

as “indications or allegations the use of which in the course of trade is liable to mislead the 

public as to the nature, the manufacturing process, the characteristics, the suitability for their 

purpose, or the quality, of the goods.” This could be applied to a wide variety of disputes over 

the authenticity of products employing the designs or folklore of Indigenous peoples. It only 

applies to products in trade, however, and not to preserving the privacy or integrity of things 

that Indigenous peoples wish to keep for their own exclusive use. 
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ii. The Lisbon Agreement for the Protection of Appellations of Origin and Their 

International Registration (1966): 

 Although indications of geographical origin cannot be registered as trademarks, 

they can be used to verify the authenticity of products as provided by the Lisbon Agreement 

for the Protection of Appellations of Origin and Their International Registration. This 

provides for the registration of a geographic name which serves to assign a product 

originating therein, the value and character of which are due exclusively or essentially to the 

geographic surroundings, including natural and individual factors. This registration, in 

combination with distinctive trademarks, could be used to identify the characteristic products 

of Indigenous communities. 

3. IV. International Trade and Aid Measures: 

a) The Agreement on Trade-Related Intellectual Property (1994): 

 In 1994, the concluding Act Embodying the Results of the Uruguay Round of 

Multilateral Trade Negotiations created the World Trade Organization. The Final Act also 

included the Agreement on Trade-Related Aspects of Intellectual Property, which set new 

standards for intellectual property rights. These standards are similar to those existing under 

other international treaties and conventions on intellectual property, which are administered 

by the World Intellectual Property Organization. What Trade Related Aspects of Intellectual 

Property does is create new international machinery to enforce these rights in the course of 

the Council on Trade Related Aspects of I.P.  

 Member-state of the WTO may continue to provide more extensive protection 

than is required by this Agreement in national legislation, provided that such protection does 

not contravene the provisions of this Agreement.
184

 Member-states also retain full authority 

to make laws they deem essential to care for public health and nourishment, and to endorse 

the public interest in sectors of fundamental to their socio-economic and technological 

development.
185

 Article 1 and 8 of the Trade Related Aspects of Intellectual Property 

agreement permit member-states to give greater protection to the heritage of Indigenous 

peoples under their national legislation than they are required to give to intellectual property 

generally-provided that they afford the same special protection to Indigenous peoples who are 
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nationals of other states. Each member-state must accord to the nationals of other members‟ 

treatment with respect to the protection of intellectual property that is no less favourable than 

that it accords to its own nationals.
186

 

 The agreement, moreover, fixes certain minimum levels of protection for 

patents, industrial designs, and other forms of intellectual property. It provides wide coverage 

of all areas of technology for patent purposes. The agreement obligates state-parties to 

provide patents for every innovation, whether goods or processes, in all fields of knowledge, 

provided they are original, involves a creative step, and are useful. Pharmaceuticals and 

genetic engineering are included in this coverage, which provides twenty-year duration of 

patent rights, a regulated regime of compulsory licensing, and strict enforcement provisions. 

Industrialized countries have pressed for stringent universal respect for the patents issued to 

developers of biotechnology. A patent may be refused on the grounds of order public or 

morality, terms that are not defined in the agreement. Additionally, a state-party may also 

exclude patentability for diagnostic, therapeutic, and surgical methods for the treatment of 

humans or animals. 

 This agreement enjoins the state-parties to provide effective protection to plant 

variety in the course of patents or by an efficient sui generis arrangement or by any 

amalgamation thereof. Previously, plant varieties were not protected under the patent law of 

many countries. Animal varieties, however, are excluded from patentability if they are 

achieved by biological processes, but the animals and plants developed by micro-organisms 

as well as by non-biological and micro-biological processes are patentable.
187

 Article 27 

appears to permit member-states, if they so wish, to exclude the traditional ecological and 

medical knowledge of Indigenous peoples from patentability. Varieties produced by 

traditional means of breeding and screening will become the subject of patent protection of a 

new sui generis system. Article 39.2 of the TRIPS agreement is broader than the existing 

concepts of trade secrets and knows how. It is broad enough to cover most of the teachings, 

ceremonies, songs, dances, and designs that Indigenous peoples consider sacred and 

confidential and that are currently threatened by commercial exploitation. 

 Developing countries are required to adopt meaningful and effective plant 

variety protection systems consonant with their special conditions. Developing countries, 
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farmers‟ organization, and grassroots non-governmental organizations opposed this Trade 

Related Aspects of Intellectual Property agreement, arguing that it will reinforce the ability of 

transnational corporations to control the medicines and genetically engineered plants they are 

devising with genetic resources collected in the Southern Hemisphere. Industrialized 

countries are likewise opposed to any preferences in favour of developing countries with 

respect to the commercial exploitation of biodiversity. Although the 1992 United Nations 

Convention on Biological Diversity calls on all state-parties to contribute proportionally to 

the costs of conserving highly bio-diverse Hemisphere, several states have made declarations 

interpreting this very narrowly. The interests of most Indigenous peoples are aligned with 

developing countries and could be seriously undermined by General Agreement on Trade and 

Tariffs rule that favours the rights of biotechnology companies over those of the states and 

peoples who manage bio-diverse ecosystems. Developing countries have been urged to adopt 

a sui generis system, such as the Int Convention for the Protection of New Varieties of Plants, 

rather than patents. 

 The World Trade Organization Committee on Trade and Environment and its 

working paper W/8 reviewed the Trade Related Aspects of Intellectual Property agreement 

and its relation to the environment.
188

 Paragraphs 77 and 78 of the working paper, which 

include references to Indigenous peoples and local communities, stated that the Trade Related 

Aspects of Intellectual Property agreement was not an obstacle to enhancing the protection of 

Indigenous intellectual property rights. It was also pointed out that subparagraph 3(b) of 

article 27 of the agreement relating to the protection of plant and animal inventions were due 

to be reviewed four years after the date of entry into force of the World Trade Organization 

agreement. No concrete proposals have yet been presented.
189

 

 Since the thrust of the Trade Related Aspects of Intellectual Property agreement 

was to protect intellectual creations in order to promote technological innovation and 

technology transfer and dissemination, World Trade Organization member-states could resort 

to existing mechanisms of intellectual property protection in order to cover Indigenous 

knowledge provided that the provisions of the Trade Related Aspects of Intellectual Property 

agreement were not contravened. For example, traditional requirement of novelty, 

inventiveness, and capability of industrial application do not necessarily exclude the 
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patentability of all Indigenous knowledge on the practical use of genetic resources for 

pharmaceutical purposes. 

b) United States Bills: 

 Since 1990 there have been several unsuccessful attempts to enact new United 

States laws that would require respect for the intellectual property of Indigenous peoples. 

Senate Bill 748, if adopted, would have given priority in United States foreign assistance to 

the protection of Indigenous peoples, including their proprietorship of the traditional 

knowledge of plant and animal resources. House Concurrent Resolution 354 would have 

directed United States diplomats to take account of traditional knowledge in the current round 

of General Agreement on Trade and Tariffs negotiations. House Bill 1596 would have 

required that United States foreign policy and foreign aid be consistent with the rights of 

Indigenous peoples. There may be further efforts to tie United States aid and trade policy to 

respect for Indigenous peoples lands, knowledge, and heritage. 

c) Resolutions of the European Parliament: 

A 1989 resolution adopted by the European Parliament called upon the European 

Commission and Council to insert conditions of respect for Indigenous knowledge in 

overseas-aid agreements. It would be preferable to agree upon universal standards than leave 

the question of respect for the rights of Indigenous peoples to unilateral economic policies 

and bilateral negotiations. 

d) United Nations Educational, Scientific, and Cultural Organization Machinery for 

Recovering Cultural Property: 

 The United Nations Educational, Scientific, and Cultural Organization 

declaration on the Principles of International Cultural Co-operation (1996) affirms in article 1 

that “each culture has a dignity and value which must be respected and preserved, and 

furthermore, that “every people has the right and duty to develop its culture.” This suggests 

that peoples have collective rights to cultural integrity, including a right to define, interpret, 

and determine the nature of future changes in their cultures. The central role of traditional 

forms of cultural transmission and education is stressed in the guidelines set out in the annex 

to this declaration. The drafters of this declaration believe that safeguarding traditional 
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cultural transmission is the most effective means of ensuring that Indigenous people control 

the further development of their heritage, as well as its interpretation and use by others
190

. 

 The lead agency within the United Nations system in the field of cultural 

property and heritage is United Nations Educational, Scientific, and Cultural Organization, 

and the principal instrument in this field is the United Nations Educational, Scientific, and 

Cultural Organization Convention on the Means of Prohibiting, and preventing, the Illicit 

Import, Export, and Transfer of Ownership of Cultural Property (1970), which entered into 

legal force in 1972. In article 1, this convention defines cultural property as:- 

Property which, on religions or secular grounds, is specifically designated by each State as 

being important for archaeology, prehistory, history, literature, art or science and which 

belongs to the following categories: 

i. Rare Collections and specimens of fauna, mineral and anatomy, and objects of 

paleontological interest; 

ii. Property relating to history, including the history of science and technology and 

military and social history, to the life of national leaders, thinkers, scientists and 

artists and to events of national importance; 

iii. Products of archaeological excavations or of archaeological discoveries; 

iv. Elements of artistic or historical monuments or archaeological sites which have been 

dismembered; 

v. Antiquities more than one hundred years old, such as inscriptions, coins and engraved 

seals; 

vi. Objects of ethnological interests; 

vii. Property of artistic interest; 

viii. Rare manuscripts and incunabula, old books, documents and publications of special 

interests; 

ix. Postage, revenue and similar stamps, singly or in collection; 

x. Archives, including sound, photographic and cinematographic archives; 

xi. Articles of furniture more than one hundred years old and musical instruments.
191
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 United Nations Educational, Scientific and Cultural Organization is moving to 

protect the heritage of Indigenous peoples. It has established an inter-sector task force to deal 

with matters concerning Indigenous people. In 1966, United Nations Educational, Scientific 

and Cultural Organization brought the final report of the Principles and Guidelines for the 

Protection of the Heritage of Indigenous People to the attention of the Ninth Session of the 

Intergovernmental Committee for the Protection of the Return of Cultural Property to its 

Countries of origin or its Restitution in case of illicit appropriation. United Nations 

Educational, Scientific and Cultural Organization is proposing that it would be the 

appropriate body to undertake the comprehensive annual report described in paragraph 55 of 

the principles and guidelines. Paragraph 55 provides: “The United Nations should publish a 

comprehensive annual report, based upon information from all available sources, including 

indigenous peoples themselves, on the problems experienced and solutions adopted in the 

protection of indigenous peoples heritage in all countries” United Nations Educational, 

Scientific and Cultural Organization suggests that this report could be contained in a special 

chapter of its planned biennial reports on the state of culture
192

. 

 In 1976, Canada ratified the 1972 United Nations Educational, Scientific and 

Cultural Organization Convention on Protection of the World‟s Cultural and Natural 

Heritage. Anthony Island in the Queen Charlotte Islands is an ancient Haida village that has 

been declared to be a United Nations Educational, Scientific and Cultural Organization 

World Heritage Site according to this convention.
193

 

 The Organization of American States Convention on the Protection of the 

Archaeological and Artistic Heritage of the American Nations takes the same approach and 

has the same shortcomings as the United Nations Educational, Scientific and Cultural 

Organization Conventions.
194

 

 In 1978, United Nations Educational, Scientific and Cultural Organization 

established the Inter-governmental Committee for Promoting the Return of Cultural Property 

to its Country of Origin with a mandate to undertake good offices and mediation at the 

request of states. The committee can also organize projects with such organizations as the 

International Council of Museums and United Nations Educational, Scientific and Cultural 
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Organization national committees to conduct inventories of cultural property. Thus far, 

Indigenous peoples have not been able to participate in the work of the committee. Moreover, 

the committee has avoided disputes between states and their constituent peoples; for example, 

it declined to take up Scotland‟s claim to the Stone of Scone because it was an internal affair 

of the United Kingdom. State ownership can conflict with the interests of Indigenous peoples. 

When the Afo-A-Kom statue was returned to Cameroon in 1974, a dispute arose between 

state authorities and the Kom people over custody. It was eventually agreed to return the 

statue to its traditional site in Kom territory rather than to the national capital. The 

government of Australia has returned Aboriginal materials repatriated from other countries to 

their Aboriginal owners, but in many other countries, repatriated objects are kept by the state 

and not returned to the peoples who produced them.
195

 

3. V. Protection of Folklore: 

 Folklore is the knowledge of the people. The legal position on folklore has been 

important issue in International copyright debate for more than two decades. Only a few of 

the copyright laws in force contain specific provisions on folklore. The position across 

Europe and other Western countries is that expressions of folklore are generally considered to 

be long in the public domain.
196

In most of these countries, traditional art and traditional 

societies are not living entities and thus are considered part of the public domain. As soon as 

works cease to be protected by copyright, they fall into the public domain and from that 

moment form part of the common heritage of humankind, without anyone exercising any 

further monopoly over them. Thenceforth, the use of such works is free. Reproduction, 

performance, translation, or adaptation of works in the public domain can be made without 

anyone‟s consent. However, the copyright laws in these countries give protection to 

collections or compilations of works of folk art. 

 The various parties asserting claims to folklore include primarily arrangers and 

collectors. They, along with their collecting societies, have recently been involved in 

conflicts with those who maintain that folklore (that is to say, folk songs, folk music, and so 

on) is strictly in the public domain and that no private property rights exist therein. It should 

be noted that the compiler is given protection only so far as the writing, selection, or 

arrangement of the works of folk art reflects the characteristics of an individual and 
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independent creation.
197

 International law has thus to take a role in protecting Indigenous 

folklore. The Australian Working Party, which prepared a comprehensive report, entitled 

Intellectual Property Aspects of Folklore Protection,1981, defined Aboriginal folklore as “ 

the body of traditions, observances, customs and beliefs of Aboriginals as expressed in 

Aboriginal music, dance, craft, sculpture, painting, theatre and literature.” Thus, folklore 

consists of verbal expressions musical expressions, performing arts expressions, and tangible 

expressions. 

a) The Tunisian literary and Artistic Property Act (1966): 

 In 1963, World Intellectual Property Organization and United Nations 

Educational, Scientific and Cultural Organization, under the initiative of the African 

countries, organized the first international meeting on the legal problems associated with 

folklore. The Tunisian Literary and Artistic property Act introduced nationwide security for 

tradition and works encouraged by folklore. Article 6
198

provided that tradition consisted part 

of the State heritage, and that its use with useful objective by individuals other than those 

indicating public national organizations required sanction from the Department of Cultural 

Affairs. The act also provided that copyright in works that had been inspired by folklore
199

 

could not be assigned without the consent of the ministry. 

b) Amendments to the Berne Convention (1971): 

 The Berne Convention was amended in 1971 to enable state-parties to designate 

“competent authorities” to control the licensing use, and protection of national folklore. 

World Intellectual Property Organization interprets this including, in each state, “traditional 

manifestation of their culture that is the expression of their national identity”.
200

 However, 

Indigenous peoples would certainly object to state management of their folklore as a part of 

national patrimony, with royalties being paid to the state instead of to their own communities. 

Each state could, consistent with the Berne Convention, delegate responsibilities for the 

definition, protection, and licensing of folklore to Indigenous peoples themselves, but so far 
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as could be determined, no state has yet done so. Indeed, only a small number of states, 

among them Bolivia and Chile, have thus far adopted national folklore laws at all.
201

 

c) The Tunis Model Copyright Law and Protection of Folklore (1976): 

 The 1976 Tunis Model Copyright Law and Protection of Folklore for 

Developing Countries recognized the need for economic recompense and the need to protect 

a cultural legacy that is an essential part of the community. The committee of governmental 

experts was convinced that folklore could fit within the copy right mode. The model law 

provided for protection of economic and moral rights in folklore without limitation in time. 

The model law also provided for rights in folklore to be exercised by a “competent authority” 

and not by Indigenous owners. The competent authority would grant authorizations for any 

use of folklore made with gainful intent and outside the traditional context. The model law 

also placed particular emphasis on the fact that copies of national folklore made abroad, and 

copies of translations, adaptations, arrangements, or other transformations of works of 

national folklore made abroad, without the authorization of the competent authority, shall be 

neither imported nor disturbed in the national territory.
202

 Three special features of the model 

law deserve special mention: (i) protection of folklore for an indefinite period; (ii) exemption 

of folklore works from the requirement of fixation; and (iii) introduction of the concept of 

moral rights to prevent the destruction and desecration of folklore works. 

d) Model Provision, for National Laws, on the Protection of Expressions of Folklore, 

Against Illicit Exploitation, and Other Prejudicial Actions (1982): 

In 1982, WIPO drafted its Model requirements for State Laws on the Protection of 

Expressions, of Folklore, against Illicit Exploitation, and Other Prejudicial Actions. In 

1985, the Model Provisions were adopted, establishing a sui generis protection 

mechanism for the expression of folklore lying outside copyright laws for the works of 

folklore.
203

 It protects against the unauthorized use of expressions of folklore, the 

misrepresentation of the source of expression of folklore, the wilful distortion of folklore 

in a way prejudicial to the interests of the relevant community, and it includes a provision 

for international extension of protection based on reciprocity. This protection includes the 
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tangible expressions of culture such as pottery, costumes, jewellery, and basketry. 

Fixation is not required. The model law forbids any use with profitable intent and outside 

its established or customary context without approval by a capable influence or the 

society itself, as well as any kind of publication or use that either fails to identify the 

ethnic origins of folklore or distorts its contents. Some African states have adopted 

legislation based on the World Intellectual Property Organization model. 

 In 1984, UNESCO and WIPO produced a Draft Treaty, for the Protection, of 

Expressions, of Folklore, against Illicit Exploitation, and Other Prejudicial Actions. 

Though, It is not yet in force. Both United Nations Educational, Scientific and Cultural 

Organization – World Intellectual Property Organization models provide for a competent 

authority to regulate the use of works or expressions of folklore but leave the designation 

of this authority up to individual national governments on the grounds that the ownership 

of folklore may be regulated in different ways in different countries. These models 

provide for respect for Indigenous folklore; however, they do not incorporate Indigenous 

people‟s discretion over important Indigenous issues. 

 In 1989 the General Conference of United Nations Educational, Scientific and 

Cultural Organization meeting adopted a recommendation on the importance of intangible 

heritage in enabling each people to assert its cultural identity and in enabling humankind 

as a whole to maintain its cultural diversity.
204

The recommendation provides the 

framework for identifying and preserving this form of heritage. It also alerts the public to 

the problems involved in preserving these heritages through education and access to 

cultures. It recognizes the importance of protecting the traditional culture and folklore of 

minorities, and it identifies complex legal problems, including the concept of “intellectual 

property”. It also raises issues of protecting communicators, collectors, and the material 

collected. Lastly, it describes the best means of disseminating traditional culture and it 

encourages the continuing creation of this form of heritage, which is not just more 

vulnerable but more “alive” than others. Since 1995, using the recommendation as a 

working tool, United Nations Educational, Scientific and Cultural Organization has been 

checking around the world, region by region, on the progress being made in safeguarding 

intangible heritage. It is currently attempting to organize an international conference to 

bring all these regional surveys together into a global report. 
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 In 1997, United Nations Educational, Scientific and Cultural Organization and 

World Intellectual Property Organization sponsored the World Forum on the Protection 

of Expressions of Folklore in Phuket, Thailand, which was attended by 180 participants 

from fifty countries. The participants noted the lack of an international standard for the 

protection of folklore and also the inadequacy of the copyright regime to confer such 

protection and the need to strike a balance between the interests of the communities 

owning the folklore and the users of the expressions of folklore. The resulting Phuket 

Plan of Action provides for the establishment of a committee of experts, in cooperation 

with United Nations Educational, Scientific and Cultural Organization, to look into the 

conservation and protection of folklore, the holding of regional consultative flora, and the 

drafting of a new international agreement on the sui generis protection of folklore by the 

Committee of Experts.
205

 

3. VI. Special International Instruments Concerned with Indigenous Peoples: 

 Within the last decade, an enormous amount of energy has been spent drafting 

international standards for protecting Indigenous peoples. This has illustrated the unique 

place of Indigenous peoples in international law. These special international instruments 

attempt to apply primitive principles to the context of Indigenous peoples and their rights. 

a) International Labour Organization Convention, on Indigenous, and Tribal Peoples, in 

Independent Countries (1989): 

The ILO Convention on Indigenous and Tribal Peoples in Independent Countries provides the 

strongest statements on Indigenous rights. Convention No. 169 refers to the protection of the 

whole institutional system of Indigenous land-tenure law and management, and requires 

Indigenous peoples consent to the protective regime. No government voted against the 

adoption of Convention No.169 when it was presented to the Seventy-sixth International 

Labour Conference in 1989. The convention came into force in International law in 1991, but 

the process of ratification has just begun. Many countries have not ratified this instrument, 

but Mexico has, making it a potential North American Free Trade Agreement concern. Other 

state-parties are Bolivia, Colombia, Costa Rica, Paraguay, Peru, and Norway.
206
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 In addition, the integrity of the values, practices and institutions of these peoples 

shall be respected. They shall have the right to preserve their own traditions and institutions 

and the right to control, to the extent possible, their own economic, social and cultural 

development.
207

 

 State parties are directed to respect the special importance for the cultures and 

spiritual values of the peoples concerned of their relationship with their lands or territories.
208

 

While these provisions do not refer explicitly to cultural or intellectual property, they appear 

to be broad enough to require measures to protect all the heritage, of the peoples concerned, 

and to require respect for Indigenous peoples own laws and institutions respecting their 

heritage. State-parties are also bound to respect the integrity of the values, practices and 

institutions of these peoples;
209

 to provide them with means for the full development of their 

own institutions and initiatives;
210

to consult with them in good faith and with the objective of 

achieving agreement or consent, whenever any action is considered which may affect them 

directly;
211

 and to allow them “to exercise control, to the extent possible, over their own 

economic, social and cultural development.
212

 

 With particular respect to resource use, state parties recognize the rights of 

ownership and possession of the peoples concerned over the lands which they traditionally 

occupy, as well as their right to continue to use the resources on lands which they may not 

occupy, but to which they have traditionally had access for their subsistence and traditional 

activities.
213

 Natural-resource rights include management and conservation and the 

maintenance of traditional land-tenure systems.
214

 Moreover, traditional activities of the 

peoples concerned, such as hunting, fishing, trapping and gathering, shall be recognized as 

important factors in the maintenance of their cultures and in their economic self-reliance and 

development.
215
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b) The U.Ns Sub-Commission, on Prevention, of Discrimination, and Protection, of 

Minorities (1991): 

 The U.Ns Sub-Commission, on Prevention, of Discrimination, and Protection, 

of Minorities emphasized, in its resolution 1991/32 of 29 August 1991,that the international 

trafficking in Indigenous peoples cultural property “undermines the ability of Indigenous 

peoples to pursue their own political, economic, social, religious and cultural development in 

conditions of freedom and dignity.” 
216

 This applies with equal urgency to all aspects of 

Indigenous peoples heritage. Further erosion of Indigenous peoples‟ knowledge will not only 

be destructive of these peoples self-determination and development, but will also undermine 

the development of the countries in which they live. For many developing countries, 

Indigenous peoples‟ knowledge may hold the key to achieving sustainable national 

development, without greater dependence on imported capital, materials, and technologies. 

Protecting the heritage of Indigenous peoples will require urgent and effective international 

action due to the growth of biotechnology industries, the continuing destruction of 

Indigenous peoples‟ lands in many parts of the world, and the popularity of Indigenous 

peoples‟ art and cultures for tourism and export.
217

 

c) Principle 22 of the Rio Declaration on Environment and Development (1992): 

 Indigenous peoples were an integral part of the world mobilization of grassroots 

movements leading up to the Earth Summit held in Rio de Janeiro, Brazil, in 1992.They were 

heaped with praise for their ecological wisdom, for their respect for natural processes, and for 

their sanity in the face of crass consumerism.
218

 

 The Rio Declaration on Environment and Development, Principle 22, affirms 

that Indigenous peoples and their communities and other neighbouring communities have a 

pivotal role in environmental organization and development because of their understanding 

and traditional practices. States should identify and accordingly maintain their uniqueness, 

traditions and welfare and facilitate their effective involvement in the accomplishment of 

sustainable development. This emphasis on the “vital” importance of Indigenous peoples‟ 

traditional knowledge of the ecosystems in which they live provides strong support for 

national and international measures to protect the heritage of these peoples. 
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d) The United Nations Technical Conference on Practical Experience in the Realization 

of Sustainable and Environmentally Sound Self-Development of Indigenous Peoples 

(1992): 

 Indigenous peoples have been particularly vulnerable to the loss of their 

heritage as distinct peoples. Usually viewed as “backward” by governments, they have been 

the targets of aggressive policies of cultural assimilation. Their arts and knowledge were 

frequently not regarded as world treasures and were simply destroyed in the course of 

colonization. Their bodies were often valued more highly than their cultures and were 

collected by museums. Tourism, a growing consumer demand for “primitive” art, and the 

development of biotechnology threaten Indigenous peoples‟ ability to protect what remains of 

their heritage. 

 The United Nations Technical Conference on Practical Experience in the 

Realization of Sustainable and Environmentally Sound Self- Development of Indigenous 

Peoples,
219

recommended that “the United Nations system, with the consent of Indigenous 

peoples, take measures for the effective protection of property rights (including the 

intellectual property rights) of Indigenous peoples. These include, inter alia, cultural property, 

genetic resources, biotechnology and biodiversity.” The experts also stressed the importance 

of strengthening Indigenous peoples‟ own institutions, and of exchanges of information 

among institution and peoples worldwide. The instruments adopted by the 1992 United 

Nations Conference on Environment and Development have reinforced these 

recommendations. 

e) Agenda 21 of the U.Ns Conference, on Environment, and Development (1992): 

 In 1992, 174 Nations attending the U.Ns Conference, on Environment, and 

Development, in Rio de Janeiro, Brazil, adopted Agenda 21 without a vote. The agenda was 

subsequently endorsed by the United Nations General Assembly, also without a vote, in its 

resolution 47/190 of 22 December 1992. Agenda 21 is not a legally binding convention, but a 

statement of policy by the international community. The consistency and virtual unanimity of 

the inter-government support for Agenda 21 provides a sound basis for arguing that it has 

achieved, or is very close to achieving, the status of customary international law. Its 
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customary-law status is continually being reinforced by its role as the basic operating 

programme for the United Nations Commission on Sustainable Development. 

 Agenda 21 includes a separate chapter on programs for Indigenous peoples, as 

well as references to Indigenous peoples in its chapters on biodiversity and biotechnology, 

deforestation, living marine resources, and freshwater resources. Paragraph 26 of the 

agenda
220

 is devoted entirely to the “role of Indigenous people” and calls upon states, inter 

alia, to adopt or strengthen appropriate policies and/or legal instruments that will protect 

Indigenous intellectual and cultural property and the right to preserve customary and 

administrative systems and practices.
221

 

 With respect to the issue of resource use, the most relevant provisions of 

Agenda 21 are found in paragraph 26.3, which calls on government to take measures in full 

partnership with Indigenous people and their communities, these measures include 

i. Identification that the lands of Indigenous people and their communities should be 

safeguarded from actions that are naturally unsound or that the Indigenous people 

concerned regard it as to be collectively and ethnically unsuitable; 

ii. Identification that traditional and direct reliance on renewable assets and ecosystems, 

including sustainable harvesting, continues to be necessary to the literary, financial 

and material well-being of Indigenous people and their communities. 

 In the same spirit, paragraphs 17.80-17.83
222

 call on governments to take 

account of the “special needs and interests” of Indigenous peoples in the management of 

fisheries, including their “nutritional and other development needs,” as well as protecting 

“their right to subsistence” in international fishing treaties. Likewise, paragraph 11.12(e)
223

 

calls for the adoption of national forest-management policies that “support the identity, 

culture and the rights of Indigenous people,” including their right to “adequate levels of 

livelihood and well-being.” 

 Agenda 21 foresees the need for direct participation in decision making and 

management to ensure that the rights of Indigenous peoples are truly respected. Paragraph 
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26.6(a)
224

 directs government to develop or strengthen national arrangements to consult with 

Indigenous people and their communities with a view to reflecting their needs and 

incorporating their values and traditional and other knowledge and practices in national 

policies and programme. 

 With respect to traditional knowledge, paragraph 15.4(g)
225

 urges government 

to recognize and foster the traditional methods and the knowledge of Indigenous people and 

their communities, emphasizing the particular role of women, significant to the preservation 

of biological diversity and the use of biological resources sustainable, and ensure the 

opportunity for the participation of those groups in the economic and commercial benefit 

derived from the use of such traditional methods and knowledge. This directive is repeated, in 

nearly the same terms, in the paragraph of Agenda 21 on biotechnology
226

 and marine living 

resources.
227

 

 In summary, then, Agenda 21 recognizes Indigenous peoples rights: 

i. To be protected from environmental degradation and interferences with their 

sustainable harvesting of living resources; 

ii. To share in the benefits of any traditional knowledge they choose to share with 

others; and 

iii. To have their values, needs and management practices incorporated into 

national policies and programmes, through processes of direct consultations 

and partnership. 

 These principles were reaffirmed at the International Conference on Population 

and Development held in Cairo in 1994. Paragraph 6.27 of the programme of action adopted 

by the conference also refers to the rights of land ownership and environmental restoration. 

 Governments should respect the cultures of Indigenous peoples. They should 

enable Indigenous peoples to have tenure and to manage their lands. They should also protect 

and restore the natural resources and ecosystems on which Indigenous communities depend 

for their survival and well-being and, in consultation with Indigenous peoples, take these 
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resources and ecosystems into account in the formulation of national population and 

development policies. 

 The Montreal-based Secretariat of the Convention on Biological Diversity was 

undertaking relevant work in the field of Indigenous heritage. Complementary activities also 

fell within the United Nations Environmental Programme‟s mandate, and implementation of 

the convention at the national level, as called for article 6 of the convention, is facilitated by 

United Nations Environmental Programme. 

 Agenda 21 encourages governments and international institutions to co-operate 

with Indigenous peoples in recognizing and fostering the traditional methods and knowledge 

of these peoples and applying this knowledge to managing resources.
228

These provisions, 

adopted by a consensus of all member-states, offer strong support for devising new 

international measures for the protection of Indigenous peoples‟ heritage, in partnership with 

these peoples themselves. 

 In the1992, Rio Declaration, on Environment, and Development, the U.Ns 

Conference on Environment, and Development, stressed the vital role that Indigenous 

peoples may play in achieving sustainable development because of their knowledge and 

traditional practices.
229

 The conference also called on governments and intergovernmental 

organizations, in full partnership with Indigenous peoples, to take measures to recognize 

traditional forms of knowledge and enhance capacity-building for Indigenous communities 

based on the adaptation and exchange of traditional knowledge.
230

It is our view that these 

conclusions and recommendations not only apply to Indigenous knowledge that is narrowly 

biological, botanical, or ecological but-in view of the special relationship that exists between 

Indigenous peoples and their territories- to all aspects of Indigenous peoples‟ heritage and 

knowledge. 

f) Maatatua Declaration on Cultural and Intellectual Property of Indigenous Peoples 

(1993): 

  Indigenous peoples have also consulted with each other on an international 

stage to consider safeguarding of their folklore. The preliminary International Conference on 
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the Cultural and IPR of Indigenous Peoples, held in Aotearoa, New Zealand, shaped the 

Maatatua statement, on Cultural, and IPR of Indigenous Peoples, which emphasized the right 

of Indigenous peoples to self-determination and their status as exclusive owners of their 

cultural and intellectual property. Included among the key recommendations to Indigenous 

peoples were that they should define for themselves their own logical and intellectual 

property; that they should build up a policy of beliefs that external users must monitor when 

recording their customary and traditional understanding in visual, audio, or written form; and 

that they should develop and retain their traditional practices and sanctions for the protection, 

preservation, and revitalization of their traditional intellectual and cultural properties. 

 The statement called for the organization of an suitable body with suitable 

mechanisms to safeguard and monitor the commercialism or otherwise of Indigenous cultural 

properties in the public domain; to generally give advice and encourage Indigenous peoples 

to take steps to safeguard their cultural heritage; to allow an obligatory consultative 

procedure with respect to any innovative legislation affecting Indigenous peoples‟ cultural 

and IPR; and to set up international Indigenous information centres and networks. States and 

national and international outfits are asked (1) to identify that Indigenous peoples are the 

custodian of their customary knowledge and have the right to safeguard and organize the 

distribution of that knowledge;(2)To note that existing safeguard mechanisms are inadequate 

for the safety of Indigenous peoples‟ cultural and IPR;(3)To acknowledge that the cultural 

and IPR of Indigenous peoples are vested with those who created them;(4)To grow, in full 

cooperation with Indigenous peoples, an additional cultural and IPR regime incorporating the 

following: joint as well as individual ownership and source, retroactive reporting of historical 

as well as con-temporary machinery, defence against debasement of culturally important 

items in a supportive rather than competitive framework, a standard that the first beneficiaries 

are to be the direct lineage of the traditional guardians of that knowledge, and a multi-

generational treatment cover. 

3. VIII. Current International Reforms: 

 Conscious that, in various situations, indigenous people are unable to enjoy 

their inalienable human rights and fundamental freedoms, determined to do everything 

possible to promote the enjoyment of the human rights and fundamental freedoms of 

indigenous people, and bearing in mind that international standards must be developed on the 

basis of the diverse situations and aspirations of the world‟s indigenous people.  
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 Affirming its recognition of the value and diversity of the cultures and forms of 

social organization of indigenous people, and that the development of indigenous people 

within their countries will contribute to the socio-economic, cultural and environmental 

advancement of all the countries of the world.
231

 

 Because of the diversity of the legal systems on the planet, the international 

legal order has been seeking legal reforms to international trade. As a minor part of these 

reforms, the United Nations is attempting to isolate legal remedies to protect Indigenous 

knowledge. Specifically the Commission on Human Rights has stated it is important that the 

relevant agencies, inter-governmental organizations, non-governmental organizations, 

businesses, media, academics, and nations-states make an effort to harmonize activities that 

relate to the protection of the heritage of Indigenous people. There is broad agreement that 

the existing legal frameworks for the protection of Indigenous knowledge and heritage are 

discriminatory and inadequate. Inter-national lawyers agree some form of sui generis special 

protection is necessary to encourage Indigenous people to share their knowledge and 

expertise with the international community; however, they disagree on issues of benefit-

sharing between governments and Indigenous peoples. As well, there is disagreement about 

the extent to which Indigenous communities are entitled to apply their own customary laws to 

disputes over the disposition of their heritage and knowledge. 

a) U.Ns Economic, and Social Council‟s Mandate, on the Principles and Guidelines for 

the Protection of the Heritage of Indigenous Peoples: 

  Dr. Erinca-Irene Daes was entrusted with the task of preparing a working paper 

on the ownership and control of the cultural property of Indigenous peoples.
232

This paper was 

submitted to the Working Group on Indigenous Populations at its ninth session. After 

considering the conclusion and recommendations contained in the working paper, the sub-

commission, in its resolution 1991/32 of 29 August 1991, decided to entrust Dr. Daes with 

the further task of preparing, for submission at its forty-fifth session in 1993, a study of 

measures that should be taken by the international community to strengthen respect for the 

cultural property of Indigenous peoples. At the same session, the sub-commission, in its 

resolution 1991/31 of August 1991, requested that the secretary-general of the United Nations 

prepare a concise note on the extent to which Indigenous peoples can utilize existing 
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international standards and mechanisms to protect their intellectual property, drawing 

attention to any gaps or obstacles and to possible measures for addressing them.
233

 

 At its forty-forth session in 1992, the sub-commission welcomed the concise 

note of the secretary-general on intellectual property and concluded in its resolution 1992/35 

of 27 August 1992 that “there is a relationship, in the laws or philosophies of Indigenous 

peoples, between cultural property and intellectual property, and that the protection of both is 

essential to the Indigenous peoples‟ cultural and economic survival and development.” The 

sub-commission recommended that Dr. Daes include a consideration of this relationship in 

her report and changed the title of this study accordingly. 

 The Economic and Social Council, in its decision of 20 July 1992, approved the 

appointment of Dr. Daes as special rapporteur. It requested that Dr. Daes prepare a study on 

the safety of the literary and intellectual assets of Indigenous peoples,
234

 taking into account 

information made available to her by Indigenous peoples and relevant international standards. 

Indigenous peoples commented on the report during the eleventh session of the Working 

Group on Indigenous Populations,
235

and in the light of these comments, the working group 

recommended that further work on this topic be undertaken. 

 In preparing her report, the special rapporteur took into account the relationship 

between this study and the following: 

i. The significant actions of inter-governmental bodies, in particular the intended 

achievement of the Draft Declaration, on the Rights, of Indigenous, Peoples, by the 

functioning group; 

ii. The likely execution, by the new U.N.s Commission on Sustained Development, of 

the requirements of Agenda 21 (1992) relating to Indigenous peoples; and 

iii. The in progress effort by the Inter-American Commission on Human Rights on a 

possible Inter-American Legal mechanism on the Rights of Indigenous Peoples. 

 On 26 August 1993, the Sub-Commission, on Prevention, of Discrimination, 

and protection, of Minorities, endorsed, the wrapping up, and suggestion enclosed in the 

learning of the exceptional rapporteur. Also they requested that the special rapporteur 
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expand her study with a view to elaborating draft principles and guidelines for the 

protection of the heritage of Indigenous peoples, and that she submit a preliminary report 

containing such principles and guidelines as its forty-sixth session. The Commission on 

Human Rights endorsed the mandate for an expanded study in its decision 1994/105 of 4 

March 1994.
236

 

 In elaborating the principles and guidelines, the special rapporteur relied 

extensively on various declarations of the Indigenous peoples, such as the Kari-Oca 

Declaration of the World Conference of Indigenous peoples on Territory, Environment 

and Development
237

 and the Mataatua Declaration of the First Global convention on 

Cultural and IPR of Indigenous peoples.
238

 Their own conception of the nature of their 

heritage and their own ideas for ensuring the protection of their heritage are central to the 

“new partnership” with Indigenous peoples‟ symbolized by the International Year of the 

World‟s Indigenous People in 1993. 

 The special rapporteur underscored the fact, emphasized by the Mataatua 

Declaration, that Indigenous peoples have repeatedly expressed their willingness to share 

their useful knowledge with all humanity, provided their fundamental rights to define and 

control this knowledge are protected by the international community. Greater protection 

of the Indigenous peoples‟ control over their own heritage, in the opinion of the special 

rapporteur, would not decrease the sharing of traditional cultural knowledge, arts and 

sciences with other peoples. On the contrary, Indigenous peoples indicated that their 

willingness to share, teach, and interpret their knowledge and heritage would increase. 

 In developing the principles and guidelines, the special rapporteur found it 

useful to bear in mind that the heritage of an Indigenous people is not merely a collection 

of objects, stories, and ceremonies, but a complete knowledge system with its own 

concepts of epistemology, philosophy, and scientific and logical validity. The diverse 

elements of an Indigenous people heritage can only be fully learned or understood by 

means of the pedagogy traditionally employed by these peoples themselves, including 

apprenticeship, ceremonies, and practice. Simply recording words or images fails to 

capture the whole context and meaning of songs, rituals, arts, or scientific and medical 

wisdom. This underscores the central role of Indigenous languages, through which each 
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peoples heritage has traditionally been recorded and transmitted from generation to 

generation. 

 The special rapporteur also considered it fundamental to recognize and renew 

the central and indispensable role of land as the classroom in which the heritage of each 

Indigenous people has traditionally been taught. Heritage is learned through a lifetime of 

personal experience travelling through and conducting ceremonies on the land. Much or 

all of an Indigenous peoples traditional territory must therefore remain accessible to and 

under the control of the people themselves, so that they can continue to teach, develop, 

and renew their knowledge systems fully by their own means of cultural transmission. 

Indeed, ceremonies and traditional artistic works are regarded as means of renewing 

human relationships with the land, even as “deeds” to the territory, so that they can never 

be detached geographically and used elsewhere without completely losing their meaning. 

 The special rapporteur especially noted that this relationship is not merely with 

the physical aspects of the land, but is also conceived of as direct and personal kinship 

with each of the species of animals and plants that co-exist with people in the same 

territory. Biological, zoological, and botanical knowledge is not simply a matter of 

learning the names, habits, and uses of species, but of carefully maintaining and 

periodically renewing ancient social and ceremonial relationships with each species. An 

Indigenous person does not only harvest medicinal plants, for instance, but visits them, 

prays with them, and, through ceremonies, helps them. For this reason, Indigenous 

peoples do not believe that their knowledge of ecology and the uses of plants and animals, 

rituals, or medicine can ever be alienated completely. Like human family relationships, 

these forms of knowledge are permanent and collective. They can be shared, however, 

under the right circumstances, with property initiated persons. 

 The special rapporteur recommended that the sub-commission request that the 

secretary-general submit the principles and guidelines to Indigenous peoples‟ 

organizations, governments, specialized agencies, and non-governmental organizations 

for their comments. On the basis of these comments and those of the sub-commission, the 

special rapporteur was to be entrusted with presenting her final report to the sub-

commission at its forty-seventh session in 1995. If the sub-commission then adopted the 

principles and guidelines, this would be the first formal step towards committing the 

United Nations to the protection of Indigenous peoples‟ heritage. The principles and 
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guidelines would then be transmitted to the General Assembly, through the Commission 

on Human Rights and the Economic and Social Council. 

 The Principles and Guidelines for the Protection of the Heritage of Indigenous 

Peoples
239

 defined “heritage‟‟ as traditional knowledge and provided for the protection of 

the transmission of Indigenous heritage,
240

and the recovery and restitution of Indigenous 

heritage.
241

 They also regulated the activities of researchers and scholarly 

institutions,
242

business and industry,
243

and artists, writers, and performers
244

concerning 

Indigenous heritage. 

 In her report, the special rapporteur respectfully recommended that the 

principles and guidelines be considered by the sub-commission as a matter of the highest 

priority, with the aim of transmitting them to the Commission on Human Rights as its 

fifty-second session.
245

The special rapporteur hoped that it would be possible for the 

General Assembly to adopt a declaration of principles and guidelines on the heritage of 

Indigenous peoples in 1996. She urged that the declaration should constitute a strong 

message about the commitment of the United Nations to the goals and objectives of the 

Decade of Indigenous Peoples.
246

 

 The special rapporteur further recommended implementing the mandates for 

interregional technical exchanges and communication networks among Indigenous 

peoples,
247

 and convening a United Nations technical meeting to propose mainly practical 

modalities for the cooperation of relevant United Nations bodies and specialized agencies 

in protecting the heritage of Indigenous peoples. The participants were to include 

representatives of governments, relevant United Nations bodies such as the United 

Nations Environment Programme, the specialized agencies, in particular the International 
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Labour Organization and United Nations Educational, Scientific and Cultural 

Organization, as well as the largest feasible number of representative organizations of 

Indigenous peoples actively involved in the protection of heritage.
248

The special 

rapporteur argued that such initiatives were urgently required to further the global 

recognition of the value and diversity of the world‟s Indigenous cultures and forms of 

social organization. Additionally such urgent initiatives were required to bring the erosion 

of these irreplaceable cultures to a speedy end.
249

 

 In 1997, the Report of the Technical Meeting on the Protection of the Heritage 

of Indigenous Peoples stressed that the heritage of Indigenous cultures should not be 

destroyed.
250

The meeting also recognized that the Final Report and the Draft Principles and 

Guidelines on the Protection of the Heritage of Indigenous Peoples drawn up by the special 

rapporteur were valuable.
251

The meeting recommended that the Commission on Human 

Rights should take action on the principles and guidelines submitted to it by the sub-

commission.
252

It also recommended that the special rapporteur should be invited before the 

commission to present and analyze the draft principles and guidelines.
253

 

 Additionally, the meeting concluded that it was important that the relevant 

agencies and bodies of the United Nations coordinate and harmonize their efforts to protect 

the heritage of the world‟s Indigenous peoples.
254

It was recommended that the special 

rapporteur should continue her work collecting information about Indigenous heritage from 

Indigenous peoples
255

 and from national, regional, and international organizations, and that 

she should submit this information annually to the sub-commission and the commission.
256

 

The meeting suggested that the study of a number of contemporary problems relating to 

Indigenous heritage should continue.
257

In particular, the meeting recommended that the study 

of the relationship between the concepts of “heritage of humankind” and “national 

sovereignty” should be analyzed and duly considered. Delegates also recommended the 

adoption of additional means and measures for more effective protection of Indigenous 
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heritage,
258

 as well as the extension of cooperation and assistance to the special rapporteur.
259

 

Furthermore, it recommended the special rapporteur should be entrusted to elaborate the draft 

mandate and scope of a trust fund to be established by the General Assembly of the United 

Nations to act, inter alia, as a global agent for the recovery of compensation for Indigenous 

heritage.
260

 

 In 1997, the Sub-commission, on Prevention, of Discrimination, and Protection, 

of Minorities, in its resolution, 1997/13, requested that the U.N.s high commissioners for 

human rights organize a seminar on the Draft Principles and guiding principle for the 

Protection, of the Heritage, of Indigenous Peoples. In resolution 1997/112, the Commission 

on Human Rights approved decision 1997/287 of the Economic, and Social Council, which 

suggested that Dr. Erica-Irene Daes be entrusted with a progressing mandate concerning the 

tradition of Indigenous people, with the intention of facilitating teamwork and management 

and of promoting the full involvement of Indigenous people in those efforts. Furthermore, the 

commission requested that the secretary-general offer the special rapporteur with all the aid 

necessary to carry out her work. 

 In February-March 2000, the seminar on the Draft Principles and Guidelines for 

the Protection of the Heritage of Indigenous Peoples convened with Indigenous experts and 

representatives from inter-governmental and non-governmental organization to consider the 

draft. The final revisions to the draft and the report of the seminar prepared by Dr. Erica –

Irene Daes will be submitted to the Sub-Commission, on the Promotion, and Protection, of 

Human Rights, (formerly, the Sub-Commission, on the prevention of Discrimination, and 

Protection of Minorities) for its consideration. If the Draft Principles and Guidelines are 

accepted, they will then be presented to the Commission on Human Rights for consideration 

as its General Assembly. 

b) United Nations Decade of the World‟s Indigenous Peoples (1995-2004): 

 On 21
st
 December 1993, the United Nations General Assembly, in resolution 

48/63, proclaimed 1995-2004 to be the Decade of the World‟s Indigenous People. When 

developing activities for this decade, governments should encourage practical workshops 

involving professional, academic, and scientific experts and Indigenous peoples, as 
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recommended by the Working Group on Indigenous Populations, and the study of the special 

rapporteur.
261

 Such workshops should increase awareness of and respect for Indigenous 

peoples‟ heritage among researchers, scholars, legislators, educators, and representatives of 

governments, business, and industry, and develop model national legislation. 

 In 1997, the Commission on Human Rights, in resolution 1997/32, requested 

that the high commissioner for human rights considered organizing training for research and 

higher education institutions focusing on Indigenous issues in learning in discussion with 

Indigenous people and in collaboration with UNESCO and other relevant U.N bodies. The 

intention of the intensive course would be to develop the exchange of information between 

such institutions and to promote future cooperation. The commission also suggested that the 

high commissioner for human rights, when developing programs within the structure of the 

International Decade of the Worlds Indigenous People and the U.N.s Decade for Human 

Rights Education, giving due regard to the growth of human rights training for Indigenous 

people. 

c) Draft Declaration, on the Rights, of Indigenous Peoples (1994): 

 The Draft, Declaration, on the Rights, of Indigenous Peoples, which was being 

reviewed by an ad hoc working group of the United Nations Commission on Human Rights, 

is a comprehensive interpretation of how United Nations human rights covenants apply to 

Indigenous peoples. If it is adopted, the declaration will establish policy for the United 

Nations system and might evolve into customary international law. The articles in the 

statement set lowest standards for the continued existence, dignity, and welfare of Indigenous 

peoples. 

 The declaration provides that Indigenous peoples have the right to maintain and 

strengthen their distinct political, economic, social, and cultural characteristics,
262

and a right 

not to be subjected to ethnocide, cultural genocide, or assimilation.
263

Part III of the 
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declaration is concerned with culture, religion, and linguistic identity;
264

 it addresses in 

general terms the heritage of Indigenous peoples. Article 12 to 14 provides: 

12. Indigenous peoples possess the right to exercise and revitalize their traditions and 

customs. This includes the right to preserve, defend and develop the past, present and 

future materialization of their cultures, such as archaeological and past sites, artifacts, 

designs, ceremonies, technologies and visual and performing arts and literature, as 

well as the right to the restoration of cultures, intellectual, religious and spiritual 

assets taken without their free and informed consent or in infringement of their laws, 

customs and traditions. 

 

13. Indigenous peoples have the right to manifest, exercise, expand and educate their 

spiritual and religious customs, traditions and ceremonies; the right to preserve, 

safeguard, and have access in privacy to their spiritual and cultural sites; the right to 

the utilize and manage ceremonial items; and the right to the repatriation of human 

remains. 

States shall take efficient course, in combination with the Indigenous peoples 

concerned, to ensure that Indigenous holy places, including burial sites, be preserved, 

valued and protected. 

 

14. Indigenous peoples have the right to revitalize, exercise, expand and pass on to future 

generations their history, language, oral traditions, philosophy, script systems and 

fiction, and to assign and preserve their own names for communities, places and 

individuals. 

States shall take efficient measures, particularly whenever any right of Indigenous 

peoples may be affected, to guarantee this right and also to make sure that they can 

understand and be understood in political, legal and administrative events, where 

necessary all the way through the provision of interpretation or by other appropriate 

means. 

 

Articles 24, 28 and 29 also provide protection of Indigenous Knowledge: 
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24. Indigenous individuals have the right to their customary medications and wellbeing 

practices, including the right to the safeguard of vital medicinal flora, fauna and 

minerals. 

They also have the right to admission, without any unfairness, to all medicinal 

institution, wellbeing services and check-up care...... 

 

28. Indigenous individuals have the right to the preservation, restitution and safeguard of 

the total surroundings and the productive capability of their lands, territories and 

assets, as well as to the aid for this intention from States and through worldwide 

collaboration.... 

Nations shall also take efficient measures to make sure, as needed, that programmes 

for supervising, preserving and reinstating the wellbeing of Indigenous peoples, as 

developed and implemented by the individuals affected by such materials, are 

accordingly implemented. 

 

29. Indigenous individuals are permitted to recognise full possession, control and security 

of their cultural and intellectual property. 

They have rights with special measures to manage, grow and safeguard their sciences, 

technologies and traditional manifestations, including being and other inherent 

resources, seeds, medicines, understanding of the properties of performing arts, oral 

tradition, fauna and flora, etc. 

 These articles reflect general principles that have already been adopted in a 

number of recent conventions for the protection of the environment. The fundamental right of 

Indigenous peoples to the protection and enjoyment of their heritage has already been given 

international recognition in the existing human rights covenants, and in conventions on the 

environment that makes express references to Indigenous communities. 

d) Protecting Traditional Ecological Knowledge: 

The 1992 United Nations Conference on Environment and Development recognized the need 

for development projects to protect the traditional ecological knowledge and conservation 

practices of Indigenous peoples. This need has now been generally addressed in several major 

conventions on the protection of the global environment. There exists a strong basis in 

international conventional law for concrete measures at the international, regional, and 
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national levels to protect the heritage of Indigenous peoples, in particular the economic, 

social, cultural, and spiritual relationships that exist between Indigenous peoples and their 

ancestral territories and resources. 

 The Convention, on Biological Diversity, was opened for signature at the U.N 

Conference on Environment, and Development, on 5
th

 June 1992, and entered into force on 

29
th

 December 1993. Since then the convention has been ratified by 134 Nations. Execution 

is entrusted to the administrative secretary of the convention, under the direction of the 

consultation of the Parties. The administrative secretary is serviced by the UNEP, which has 

established an office in Montreal for this intention. Articles 8(j) and 10 (c) of the convention 

provide for value, safety, security, and safeguarding of Indigenous knowledge, innovation, 

and practices. 

 The U.N.s Convention, to Combat Desertification, in Those Countries, 

Experiencing severe famine and/or Desertification, for the most part in Africa was opened for 

signature on 14
th

 and 15
th

 October 1994. In conditions that are similar to article 8(j) of the 

CBD, article 17.1 (c) of the convention requires state parties to value, safeguard, and make 

use of customary and traditional knowledge and preservation practices. In particular, article 

18.2 of the Convention on Desertification commits state parties to assemble data on 

traditional knowledge and usage with the involvement of local populations; to encourage the 

combination of traditional knowledge with modern technologies; and to make sure that local 

population benefits directly and fairly from any distribution or business-related development 

of their understanding. 

 The Commission on Sustainable Development was established, inter alia, to 

monitor global progress in the implementation of the principles and program of action 

adopted by the United Nations Conference on Environment and Development. In its decision 

1995/226, the economic and Social Council approved the establishment of an open-ended, ad 

hoc Inter-governmental Panel on Forests, under the supervision of the Commission on 

Sustainable Development, to pursue a consensus on the conservation and sustainable 

development of forests. At its first session, held from 11
th

 to 15
th

 September 1995, Inter-

governmental Panel on Forests adopted element 1.3 of its program: 

 Consistent with the terms of the Convention on Biological Diversity, encourage 

countries to consider ways and means for the effective protection and use of traditional 

forest-related knowledge, innovations and practices of forest- dwellers, Indigenous people 
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and local communities, as well as fair and equitable sharing of benefits arising from such 

knowledge, innovations and practices.
265

 

 In its decision II/9, the Second Conference of the Parties to the Convention on 

Biological Diversity requested that the executive secretary of the convention provide advice 

and information pertaining to the relationship between Indigenous and local communities and 

forests to Inter-governmental Panel on Forests. The executive secretary issued progress report 

in January 1996 entitled “Indigenous and Local Communities and Forests”, which in 

paragraph 12 underscores the emergence of scientific evidence that, inter alia: 

i. The language, culture and knowledge of Indigenous and Local communities are 

disappearing at alarming rates; 

ii. Many presumed “natural” ecosystem or “wilderness” areas are in fact “human or 

cultural landscapes” resulting from millennial interactions with forest-dwellers; 

iii. Traditional knowledge is complex, sophisticated and critically relevant to understand 

how to conserve forest ecosystems and to use them sustainably.
266

 

 The growth description of the administrative secretary concluded that the 

security and use of traditional knowledge would depend on the support given to Indigenous 

individuals to manuscript, assess, and make use of their own systems of knowledge. It also 

concluded that acknowledgment of the privileges of Indigenous people to their traditional 

knowledge would facilitate commitments made by Nations under human rights conventions, 

covenants and agreements to be coordinated at the national level with international 

commitments on environment, progress, and trade. This report was considered at the second 

session of Inter-governmental Panel on Forest, held from 11
th

 to 22
nd

 March 1996 in Geneva, 

together with a background report prepared at the request of Inter-governmental Panel on 

Forest by the secretary-general of the United Nations. Inter-governmental Panel on Forest 

decided to pursue a substantive discussion of- ways and means to ensure effective protection 

of Indigenous rights and payment of royalties on intellectual property rights in the context of 

national legislation, and to ensure the fair equitable sharing of benefits, involving local 

communities and forest dwellers, including ways to determine clearly which individuals 

belonged to which group.
267
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 The growth statement of the administrative secretary of the conference on 

Biological Diversity report was measured at the third conference of the parties to the 

conference. 

 The Commission, on Genetic Resources, for Food and Agriculture, of the U.N.s 

FAO is engaged in drafting an international plan of act and a global undertaking regarding 

the conservation and utilization of plant genetic diversity. The second extraordinary session 

of the commission, discussed the responsibility of Indigenous individuals and society in the 

situ management of plant inherited variety. The officially authorized counsel for FAO 

advised the commission to go with the draft of its international plan with the appropriate 

provisions of the CBD. The function of Indigenous peoples in safeguarding inherited assets 

was discussed at the Fourth global Technical Conference on Plant Genetic Resources in 

Germany. 

 An exceptional global convention focusing on property rights in Indigenous 

Knowledge might also be negotiated under the support of WIPO, the U.N.s Environmental 

Programme, or the United Nations Working Group on Indigenous Peoples. The conference 

could create a homogeneous criterion for property rights in Indigenous knowledge. On the 

other hand, the conference could generate standard procedures for negotiating with 

Indigenous peoples for the right to exercise their knowledge and generate measures for 

reimbursing it. 

 Another possibility is that a subsidiary agreement to the Convention on 

Biological Diversity could be negotiated requiring that the government of a country that has 

genetic resources and receives technology or royalties from a developed country for access to 

its genetic resources must pass on some of the benefits to the relevant Indigenous peoples. 

Article 2 of the convention considers “genetic resources” as a commodity or raw material 

used in the processes of biotechnology. Canada has not formulated any law and has very little 

policy dealing with genetic resources. Canadian policy briefly mentions the rights of 

Indigenous peoples but does not address the specific issue of requiring reimbursement to 

Indigenous peoples for their traditional knowledge or otherwise requiring protection of that 

knowledge. The convention requires only that the country itself be compensated. 
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3. VIII. South Asian Countries and Indigenous Knowledge: 

 Following India‟s guide, a quantity of administrative agencies and non-

administrative organizations in other South Asian countries have been busy in the records of 

Indigenous Knowledge, mainly in the course of preparation of biodiversity registers with 

objectives, related to those of India. By and large, these hard works are in their formative 

years, and their impact on the safeguard of Indigenous Knowledge has been nominal.
268

 

a) Indigenous Knowledge in Bangladesh and its Documentation: 

  Some degree of work in Bangladesh is being carried out on the documentation 

of Indigenous Knowledge; the work mostly is focused on biodiversity and not the related 

indigenous knowledge. For instance, the Bangladesh Centre for Advanced Studies has 

approved out a variety of studies to manuscript biodiversity in lowland and jungle areas. The 

Bangladesh, Agriculture, Research, Institute, and Bangladesh, Institute, for Rice, Research 

has collected data on agriculture biodiversity. The Bangladesh Environmental Lawyers 

Association is preparing a document on the state of bio-diversity in a rise district of 

Bangladesh.
269

 

 Information is available only on one project related to Indigenous Knowledge 

and its documentation in Bangladesh. This is a venture to document wellbeing related 

indigenous knowledge by the Bangladesh Centre for Advanced Studies.
270

The focus of this 

effort is on the information of indigenous healers, locally known as Kabiraj. The effort is 

being carried out in the Chanda Beel wetland area. The information enclosed in the findings 

will be placed and used for community service. There is no information on the process 

adopted for the business-related use of this information and benefit sharing.
271

 

b) Indigenous Knowledge in Nepal and its Documentation: 

 The Nepalese Ministry of Environment and the Global Union for Conservation 

of Nature has developed a project for documentation of indigenous knowledge in Nepal.
272

 A 

number of other agencies, including the NFEIPN, the NARC, the Ministry of Law and Justice 

                                                           
268

 Protection of Indigenous Knowledge of Biodiversity in India, available at: http://www. 

Genecampaign.org/WP-content/uploads/2014/07/ (Last visited  on 24
th

 of April 2015. 
269

 Information provided by Syeda Rizwana Hasan, Bangladesh Environmental Lawyers Association, Dhaka, 

Bangladesh. 
270

 Information provided by Mr. Tapas Ranjan Chakraborty, Bangladesh Centre for Advanced Studies. 
271

Ibid. 
272

 Information provided by Mr. Sagendra Tiwari, Programme Coordinator, International Union for 

Conservation of Nature- The World Conservation Union, Nepal. 



112 
 

and local non-governmental organizations are also occupied in the execution of the project. It 

is expected that a variety of indigenous communities from different parts of Nepal will be 

prepared under the project. The objectives of the documentation are to encourage the 

safeguard the indigenous knowledge, to secure the rights of indigenous individuals over their 

understanding by following a suspicious publication policy, to avoid misuse of biological 

resources and related indigenous knowledge, to constitute a mechanism to aid the 

commercialization of indigenous knowledge and generate situation for benefit sharing among 

the beneficiaries and providers of biological resources and related indigenous knowledge, to 

promote sustainable use and conservation of biological and genetic resources and associated 

indigenous knowledge and further development of indigenous innovation and practices and to 

circulate selected essentials of the indigenous knowledge already in the public sphere to other 

communities for public service.
273

 

 The inventory will comprise of duel parts: one part will consist information on 

bio-resources while the other will consist of documents relating to indigenous knowledge. 

The first part (with information on bio-resources) will be placed before the government 

ministry dealing with biodiversity. The part of the inventory consisting indigenous 

knowledge will be the assets of the concerned communities, and the right to use it by 

outsiders will solely be at their discretion. However, efforts in preparation of these 

inventories have been delayed due to uncertain political state of affairs prevailing in Nepal. 

At present, the effort is focused on building the facility to carry out the indigenous knowledge 

documentation work. Further, exercise modules and case study methodologies are being set. 

According to IUCN, it is difficult to say when the documentation work will commence.
274

 

c)  Indigenous Knowledge in Pakistan  and its Documentation: 

 Not much information on the documentation of Indigenous knowledge in 

Pakistan is accessible. There is a need to document indigenous knowledge related to 

wellbeing care in Northern Pakistan. The records will wrap about sixty plants and will be in 

electronic arrangement. The information will be for public use and will be located on the 

internet as a digital library. The main intention of the effort is to avoid the patenting of 

indigenous knowledge by business-related interests and dispirit bio-piracy. Heavy weight 

companies with significance in herbal medicine are also functioning on the preservation of 
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bio-diversity and indigenous knowledge. These consist of a collaborative effort by Qarash 

Industry and WWF for Nature-Pakistan. 
275

 

d)  Indigenous Knowledge in Sri Lanka and its Documentation: 

 Indigenous healing knowledge in Sri Lanka exists mainly as part of the 

formalised systems such as Siddha, Ayurveda and Unani. There is little indigenous 

knowledge existing on non-formalised systems as much of it has already been 

extinct.
276

Whatever remains is being safeguarded as family secrets handed over from one 

generation to the next. Only a handful of communities maintain separate characteristics. 

These include the gypsies, Rodiyas and the Veddahs, the Rodiyas who speak their own 

dialect. While each of these groups has its own indigenous treatments for ailment, there has 

been slight or no effort to document it. 

 The certification of formalized indigenous knowledge has been passed out by 

the Sri Lankan Government‟s Department of Ayurveda, as branch of an Ayurveda 

Pharmacopoeia. The Pharmacopoeia documents the raw resources used in the indigenous 

medicinal system and drug preparation methods. In addition, the following agencies are 

occupied in the records of indigenous knowledge in Sri Lanka.
277

The Ministry of ENR, 

IUCN,  ITDP of Sri Lanka and the National Federation for the Protection of Agri resources of 

Sri Lanka, efforts on the documentation of biodiversity in Sri Lanka is being accepted out by 

the Law and Society Trust, which has documented indigenous crop varieties of rice. This 

effort was made as part of a larger project on Farmers‟ Rights in collaboration with the 

SAWTEE, Nepal and the plant Genetic Resources Centre of the Department of Agriculture of 

the Government of Sri Lanka. PGRC has documented indigenous plant varieties in Sri 

Lanka.
278

 

 Apart from the aforementioned efforts at documentation in the other South 

Asian countries, some work on ethno-botany has also been attempted. However as compared 

to India, little work in this regard has been carried out in other South Asian countries. Study 

of literature suggests that, as in India, the focal point of ethno-biological work in these 

countries has been on preparing records of plants and their uses by tribal populations for 
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wellbeing purposes. Again, these studies are not worried with issues relating to ownership of 

indigenous knowledge, its security and benefit sharing. Adding to work by national 

researchers, international institutions and agencies have also undertaken ethno-biological 

studies. Their role in collecting indigenous knowledge related information has been pivotal in 

the smaller South Asian countries. One of the most important of these was carried out by 

ICIMD, under a programme called Promotion of Sustainable and Equitable Use of Plant 

Resources by the Application of Ethno-botany. The three year programme, which began in 

1995, was centered in six Hinukush countries, including India, Pakistan, Bangladesh and 

Nepal. The main objectives of the programme were to advance the management and 

conservation of plant resources and indigenous knowledge through the use of ethno-botanical 

studies.
279

 

 The U.N.s is funding an international endeavour to put in order an electronic 

network of ethno-botanical databases of countries in Asia-Pacific region. The Indian 

component of the network (called the Asian-Pacific online Network for Transfer of 

Indigenous Medical and Herbal Technology) is being synchronized by the Department of 

Ayurveda, Yoga and Naturopathy, Unani, Siddha and Homoeopathy, Government of India. 

The technical aspects of the database are looked after by the NBRI.
280

 

3. IX. International Perspective on Indigenous Knowledge (Case Studies): 

Four cases studies have been summarized below. They display a range of research 

frameworks, objectives, and method. 

a) Indonesia: 

 To keep away from requirement for distant or new approaches to sustainable 

development, an Indigenous Knowledge research project in Indonesia
281

 used Participatory 

Rural Appraisal method to draw attention to the role that could be made by use of local 

approaches that already support sustainable development. 
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 The location was a small, remote Hindu village of ninety households in a 

highland agricultural area with vertical ridges and inclined terraces, in Bali. The inhabitants 

had little admission to proper education and agricultural extension services and very limited 

contact with modern machinery. It received 2,680 mm of rain per year; 97% of the land was 

dedicated to dry-land cultivation and agro-forestry. survival crops included corn, peanuts, 

cassava, dry rice, sweet potato, and bananas; cash crops included cloves, vanilla, coffee, 

salak, durian, oranges, and jackfruits. There was a (small) trend away from manual, 

subsistence crops to cash crops. Land occupancy was a blend of state lands, lands inhibited 

and cultivated by inhabitants without title, and personal lands. 

 The empirical study was conducted over a four month period, in 1991 and 1992. 

The Canadian beneficiary and his assistant lived with the village head and his family. Thirty 

villager‟s  nine men, nine women, six boys, and six girls-participated in the exercise. The 

participants were 10 – 70 years old; some were uneducated, and others were high-school 

graduates. A number of other individuals contributed their knowledge through casual 

discussions. 

 Two main participatory rural assessments were used, mapping and supply 

collections, with several other methods. The participatory rural appraisal methods created 

volumns of information. However, much Indigenous Knowledge remained undiscovered and 

unnoticed. The study composed of information from thirty participants, so the out come 

cannot be said to replicate the awareness of other persons. Also, some of the data was 

unproven. The researchers worked with individuals rather than groups to keep away from 

raising local expectations regarding what it might yield for the neighbourhood. This restricted 

the quantity of cluster brainstorming and triangulation. 

 To become well-known with the situation, there has been construction of six 

maps and one transect before commencement of any other investigation. More about the 

mapped areas were learnt by using other participatory rural appraisal techniques. Ten village 

maps were completed by fifteen villagers: five village area maps and five farm sketches. On 

1m x 0.5m paper, these locals used felt markers to draw landscape, slope, hydrology, crops, 

trees, soil types, eroded sites, soil-and water conservation practices, land tenure, social 

enterprises, roads, houses, and buildings. Just using, simple symbols and local terminologies, 

had been arranged to aid the mapmakers. Mapping sessions lasted 1-2 hours. This included 
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instances to take a pre-mapping walk with the contributors, time for the mapmakers to draw, 

and period to discuss the mapmakers about the contents of the map. 

 Participatory rural assessment tactic accessed people‟s philosophy and 

information about their local surroundings and how they utilize this knowledge to live. 

Participatory rural assessment merthods facilitated and enabled the involvement of men, 

women, girls, and boys; the methods enabled the participants to elucidate practices, beliefs, 

concepts, and ideas using their own expressions and examples. In addition, eight village 

researchers were hired-two men, two women, two girls, and two boys- to assemble three 

chief village resources: samples of the tree species, bamboo variety, and soil types. 

 It had been a face up to to maintain a participatory approach. Seldom, it had 

been difficult to let-go and not directs the procedure. It had also been a face up to to focus on 

procedure rather than produce. For example, getting the map drawn or the resource 

compilation done was not the objective. Rather, the intention was to use the map and 

collections as a means or interviewing tool to study more about direct-matrix ranking and 

fascinating practices and idea were the techniques used during the post compilation sessions 

to find out more from the locals about the use, accessibility, and description of the collected 

samples. The resource records were time-efficient and cost-effective. Each researcher from 

the village took 1-3 hours to collect the samples. After compilation, 2-3 hours were spent in 

addition to interview each participant and record the information.  

 The findings were summarized accordingly- local knowledge, method, 

philosophy, and exercise. 146 tree types were identified and their various uses for firewood, 

building, ceremonies, crafts, arts, tools, and medicines.Ten species of bamboo and eight soil 

types, using local taxonomies were also identified. 

 To border soil wearing away, farmers used a blend of techniques-they 

maintained flora cover, cut terraces, practiced strip farming, and planted perennials and 

annuals jointly. There was use of green manures and mulching for soil richness supervision. 

Techniques for managing weeds consisted numerous cropping with empty, mulching, and 

careful weeding.  Air guns for animal pests were also used. 

  Tree resources were managed by a neighbourhood belief system. Numerous 

supernatural beliefs were linked with sacred areas, cemeteries, and areas near temples. Fear 

of sacred or pecuniary penalties or community sanctions prohibited those trees from being 
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cut. Other tradition followed a calendar. For example, according to local practice, timber and 

cane could only be harvested every sixty days. When a timber was harvested, people 

complied with the traditional exercise of planting one tree for each cut. The people living in 

the hamlet were sometimes unable to present an account for their following a custom. 

 Villager resource knowledge was compared with available scientific data. 146 

tree types were recognized; biologists from a close by institution of higher education had 

recognized 16. Although the village tree record was possibly exaggerated- dissimilar 

spellings and diverse uses resulted in dissimilar names-by any criteria, villager knowledge of 

tree types was substantial. Villagers recognized and classified eight soil types; Modern 

science recognized only single soil group. Local farmers differentiated their soils by shade, 

consistency, and drifting characteristics. The villagers‟ narrative understanding for trees, 

bamboo, and soil assets was, at the very least, comparable to, and likely more comprehensive 

than, matching data from qualified methodical researchers. 

 The village farm-management techniques was compared with the ideology of 

sustainable farming and found the village techniques to be distinctive of low-external input 

and sustainable cultivation. The locals managed the soil and maintained crop wellbeing by 

imitating local environmental processes. The indigenous values and practices were examined 

in relation to people‟s assets utilization and preservation. The way of life related with the 

utilization of flora and fauna placed momentary or everlasting limitations on their use. An 

unofficial method of sacred and spiritual taboos, the local traditions, and the apprehension of 

community sanctions supported preservation ethnic and were adequate to regulate people‟s 

resource use. No formal policing or enforcement mechanism was needed. 

 

 

b)  Ecuador: 

 Local research has time and again been carried out by outsiders for other 

outsiders, with the outcome that the substance, languages, and storage space of the data made 

the study findings out-of-the-way to the local communities. By way of distinction, this study 

is a description of how local people compiled a manuscript of their oral awareness of 

medicinal plants. 
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 A Non-governmental organization signifying eighteen communities from the 

area provided governmental support. Following the arrangement of the assignment 

objectives, the eighteen communities were officially invited to contribute in the project. Each 

neighbourhood was asked to choose two learned participants, one female and one male. The 

project coordinators presented 10 United States Dollar per month, to draw participants; the 

entire budget was 2,000 United States Dollar. Six of the 18 communities uttered their interest, 

but at the outset the majority were not capable to find female participants.  Elder women did 

not meet the literacy requisite, but they willingly participated once the literacy requisite was 

relaxed. Eventually, the plan team consisted of the project coordinators and six men and six 

women. 

 A short, bilingual questionnaire was developed to obtain the following 

information about the medicinal plants and their potentials; symptoms and causes of ill 

health, the related plant antidote, an account of the plant and its environment, its local names, 

the process for preparing and administrating the therapy, and the plants non therapeutic uses. 

Other questions helped to categorize the traditional healers. This presented and improvised 

the questionnaire. Significanlyt, it provided the participants with a chance to gain practical 

know-how with an unusual exercise. Subsequently the training session, the participants 

selected the interviewees, generally from their own commune, and concluded the 

questionnaires in their local language. 

 The participants met once a week to talk about their experiences and to re-

examine the finished questionnaires. Vital project decisions, such as addressing human 

concerns, setting up the course of the project, dealing with fiscal matters, and setting a goal 

number of questionnaires to be completed per week, were made jointly. At the conclusion of 

the interviewing phase, the funds were exhausted. In the post-interview stage, the collected 

information was sorted by plant variety. If there was agreement on a exacting plant remedy, 

the participants shortened the data. Remedies for which there was  no agreement laid out-of-

the-way for further examination. 

  The information is offered in a structured but simple arrangement in books for 

the villagers in both Spanish and the local language. It presents the groundwork and 

management of each remedy in in black and white and pictographic form. 
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c)  Ethiopia: 

 The objectives here is  to record the most essential medicinal plants used by 

three different groups and to ascertain whether the groups use identical plants or persuade one 

another in the adoption and utilization of certain flora. Inspection was the input approach 

because many individuals were reluctant at first to reveal which plant life were used for 

healing means and other ritual purposes. At the outset, information was gathered as part of a 

generously proportioned, fourteen month project. The second phase concerned recognising 

and interviewing experts on plant life and plant use and organizing small gathering 

expeditions to various areas. This was possible with two local assistants. The third stage, 

during which local people gather flora, give information on their use, and respond a 

questionnaire, is still in progress. Four local, skilled field assistants were hired for this stage. 

Since the assistants were formerly skilled and were living among their own people, reliable 

and detailed information were expected. Supervision of the work was done during brief visits 

every six months. Trails to evaluate the effects of conventional and modern remedy are being 

measured. 

d) Venezuela: 

 The objective here is to gain an considerate of and enumerate the value of 

gathered forest foods and to manuscript the extent to which wild plant and animal foods 

supply to domestic nutrition. The researcher compared a small rural community with a larger 

rural community, which had less contact to forest assets, to analyze the effects that permanent 

settlement, inhabitants growth, and deforestation have on the ease of use, and management of 

forest foods. Information was collected through express examination, interviews, time-

allocation studies, and dimensions of the amount of wild forest products composed and eaten.  

 The local individuals accepted as edible 131 forest plant variety, 21 mammals, 

25 birds, 57 fish, 15 reptiles, 2 amphibians, 13 arthropods, and 2 annelids. Despite the 

shortage of forest assets and the durability of the resolution, the larger rural community 

maintained the compilation of forest flora in a manner similar to that of the smaller rural 

community. In the larger rural community, the sampled households collected 968 kilograms 

of forest flora products over 71 days of direct examination, whereas in the smaller rural 

community, the households collected 405 kilograms over 87 days. The residents of the larger 

rural community spent extra time on average (181 person-minutes) harvesting forest produce 

than the individuals from the smaller rural community did (86 person-minutes). The profit-
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making portion of the village produce had a local value of 2557 United States Dollar. Extra-

polated to a complete year, the yearly average worth of the forest foodstuff was about 3300 

United States Dollar per household. People from the larger rural community often sold forest 

produce in the local market, with a day‟s gathering of palm fruits averaging 9.88 United 

States Dollar. A day manual worker working the same digit of hours earned 7.62 United 

States Dollar. 

  Forest produce provided both villages with dietary nutrients, mainly protein 

and fats. Seasonal changes authorized one produce to be replaced by another, ensuring that 

there was something to eat all through the year. 

 There can be no uncertainty that the safeguard of cultural rights and intellectual 

property fall within the directives of the Sub-Commission and the Commission on Human 

Rights in the light of article 27 of the UDHR, article 15 of the ICESCR and, in the 

observation of the particular Rapporteur, article 17 of the ICCPR.  Consequently, it is proper 

for the Sub-commission to counsel the commission as to how these internationally recognized 

principles of human rights should best be interpreted and applied in exacting contexts, such 

as the context of indigenous peoples. The Sub-Commission would as expected be wise to 

seek the support of other concerned U.N. bodies, as it has in the field of human rights and the 

environment, but its own pronouncement is not secondary to the opinions of professionals in 

other areas. 

 The records of Indigenous Knowledge have made little involvement to 

safeguard Indigenous Knowledge in South Asian Nations. India understands shows that 

records alone are not adequate to establish a community‟s rights over its Indigenous 

Knowledge and defend it from misuse by others. A number of processes, including the 

research of searchable databases, engagements with patent offices for the transmit of 

information on Indigenous Knowledge and contract to use information only for the 

assessment of patent applications are essential to make records of Indigenous Knowledge 

more valuable. 

 Unless a nationwide and global legal framework is developed and adopted, the 

records efforts are not likely to have much contact, either in terms of giving that protection to 

Indigenous Knowledge or promoting commercialization of Indigenous Knowledge and 

benefit sharing. This requires a nationwide unique system in South Asian countries to provide 

official safeguard to Indigenous Knowledge. Only then will it be feasible to put together full 
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use of records to establish a community‟s rights above Indigenous Knowledge and check its 

misuse by others.  

 One means to look at inter-grating insiders and outsiders perception on 

consideration is to analyze failures encountered in technology-transfer task. With reference to 

the above four case studies the task focal point in the first three cases was on environmental 

factors, shimmering a scarcely defined concept of sustainable growth that ignored community 

considerations. The fourth case, also a disappointment, highlights some institutional factors 

of significance to sustainable progress. 

 Even though the current focus on Indigenous Knowledge, expansion projects 

still appear to make little exercise of it. This is because less consideration has been sited on 

methods for measuring, estimating, and using Indigenous information. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


