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CHAPTER  3 

FIXATION OF SENIORITY FOR PROMOTION IN SERVICES 

UNDER THE STATE AN ANALYSIS OF THE JUDICIAL 

OPINIONS 

 

3.1. Overview 

It has been already pointed out in the previous chapter that the object of assigning 

seniority is to facilitate the filling of promotional posts. So, seniority is one of the most 

important matters relating to conditions of service because it has a direct bearing on the 

question of promotion to the next higher cadre. Where promotion to the next higher 

cadre is based on the principles of seniority and merit, the seniority of an official is of 

utmost importance. According to the principle of seniority, once an official acquires 

eligibility he becomes entitled to promotion getting a preference to his juniors.224 Even 

in cases where promotion is governed by the principles of selection, seniority has its 

own role to play. Where persons are selected to the next higher post on the basis of merit 

and suitability, from amongst persons of equal merit, the senior is entitled to be 

preferred for appointment.225 Therefore, the seniority under the rules is a civil right.226 

The seniority of a civil servant does not depend upon how it is fixed by the concerned 

authority. It stands automatically determined according to the rules. The constitutionality 

of seniority rules can be challenged on the grounds of their unreasonableness, justness 

and fairness.227 

3.2. Seniority  Meaning, Concept and Constitutionality 

The Concise Oxford 

rank or status. 228  

                                                           
224 M. Rama Jois, Services Under the State, 529 (Indian Law Institute, New Delhi, 1st ed., 2007) 
225 Sant Ram Sharma vs. State of Rajasthan, AIR 1968 SC 1910 at 1916 
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Swami, AIR 1981 SC 783 
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length of service with an e 229  Employees with seniority may receive additional 

or enhanced benefit packages and obtain competitive advantages over fellow employees 

in layoff and promotional decisions. It also means the status of being older or senior.230 

In employment law, a seniority system is an arrangement that recognises length of 

service in making decisions about job layoffs and promotions or other advancements.231 

Seniority is best defined as granting of preference in certain personnel actions based on 

of service.232 Seniority refers to salary increases, promotion and 

the receipt of other benefits, based on the amount of time in service. Seniority is 

considered to be a valid principle for personnel actions because years within a position 

may provide one with superior organisational insight, experience and loyalty.233 

Many consider seniority an element of an efficient bureaucratic organisation. Weber, the 

an important component of an efficient bureaucracy.234 He argued that entrance into an 

administration o

are developed, they merely serve to guarantee strictly objective discharge of specific 

office duties free from all considerations. 235  Thus, secure employment, of which 

seniority is a major component, provides the officer with protection from political 

interference and encourages organisational loyalty to the goals of the organisation. 

Generally, then, seniority encourages organisational loyalty and commitment to the 

objective application of laws. 

As already said, there can be no right to seniority. Seniority is only a civil right and there 

is no constitutional right to seniority. Seniority has been upheld in a number of cases as 

being a civil right which plays a very important role in one
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as a decisive factor in the upward march. Not only this, once settled, seniority gives 

or calling. Commanding respect among colleagues, instilling confidence and spreading 

harmony among employees are some of the reasons for application of the principle of 

seniority and unsettling this may generate bitterness, resentment, hostility among them. 

This may also lead to loss of enthusiasm to do quality work driving the parties to 

approach the administration for reolution of this acrimonious situation resulting in many 

unwanted and unresolved disputes.  

Therefore, in the career span of an employee determination of seniority is a vital aspect 

upon which his future promotion shall be made. Thus, the mandate of Articles of 14 and 

16 is that the principles upon which seniority is to be determined must be just and fair.236 

Courts have repeated in a number of occassions that seniority once settled shall not be 

unsettled but the men in power often violate this ratio for extraneous reasons. This has 

been reiterated in H. S. Vankani vs. State of Gujarat237, Union of India vs. S.K. Goel238, 

T.R. Kapoor vs. State of Haryana239 and  Bimlesh Tanwar vs. State of Haryana240. 

In D. P. Das vs. Union of  India241, it was held determination of seniority is a vital aspect 

in the service career of an employee. His future promotion is dependent on this. 

Therefore, the determination of seniority must be based on some principles, which are 

just fair. This is the mandate of Article 14 and 16 

It has also been reiterated in State of U.P. vs. Dinkar Sinha242 that seniority may not be a 

fundamental right, but it is civil right. Infringement of the said right would be 

permissible only if there exist any rules validly framed under a statue and/or the proviso 

appended to Article 309 of the Constitution of India. But even if on such strict 

interpretation such civil right cannot be saved then it may amount to arbitrary 

destruction of the right violating Articles 14 and 16 of the Constitution.243 The Supreme 

Court in Andhra Pradesh Cooperative Oil Seeds Growers Federation Ltd. vs. D. Achyut 
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Rao244, has recognised that seniority confers a valuable right on the employee and his 

entire future career at times is dependent on such seniority. 

Since, seniority can be a determinative factor in consideration for promotion, it also 

becomes a facet of Article 16.245  

It is now well settled that seniority, being an incidence of service, shall be fixed 

according to prescribed methods by the service rules. In case no such method is 

prescribed, the length of service is taken into account.  

3.3. Fixation of Seniority  The Underlying Principles 

Generally, for every Government Department and Institution statutory provisions in the 

form of Rules or Administrative instructions are made for governing matters of 

employment including promotion and determination of seniority. Where there are 

specific statutory provisions which provide for the factors to be taken into consideration 

and the manner to be adopted in fixation of seniority, then, subject to such provisions or 

instructions being constitutionally or otherwise valid, seniority has to be fixed in 

accordance with such provisions or instructions. 

3.3.1. Primacy of Statutory Provisions 

As in other fields of service law, the first step in resolving a disputed question of 

seniority is to ascertain whether there are any statutory provisions operating in the 

field.If statutory provisions exist then they will have primacy. By statutory provisions is 

meant an Act of the legislature or rules, regulations, orders, notifications etc. issued in 

exercise of powers conferred by the Act.246 

a) Statute 

If there is a statute or Act covering the field of seniority then rules whether made under 

Article 309 or otherwise would be ineffective or invalid.247 
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b) Rules 

While determining the seniority of an employee the Supreme Court has emphasised that 

rules will have to be followed strictly and not in breach. When a criteria is laid down in 

the statutory rules, the same will have to be followed. In H.V. Pardasanie vs. Union of 

India248  the primacy of rules has been clearly observed in the following words: 

determination of seniority, length of continuous service in any particular grade would be 

the basis for determining seniority in that grade. The legal position is equally settled if a 

rule prescribes a method of fixation of inter se seniority, the normal practice would not 

apply and the ru  

It is for the Government to frame rules in service matters. As already discussed, 

seniority is an incidence of service and the function of framing the rule squarely fall 

upon the Government. In K.S. Vora vs. State of Gujarat 249 , Rule 4 of the Gujarat 

Subordinate Secretariat and Services (Seniority of Assistants) Rules, 1977 on the aspects 

of seniority is valid. It was held that the common cadre was drawn for the purpose of 

increasing the efficiency by introducing a spirit of total competition by enlarging the 

field of choice for filling up the promotional posts and in the interest of discipline too. 

After a common cadre was formed the general feeling of dissatisfaction on account of 

disparity of seniority became apparent. In 1977 Rules were introduced in this 

background to ease the situation. The scheme of this rule protected the rank held by 

every member of the service notwithstanding alteration of seniority on the new basis.  

Thus, it is a settled law that the provisions of statutory rules cannot be modified or 

altered by executive instructions and it is only in the absence of statutory rules that the 

executive instructions have relevance. As such even if for the sake of argument it may 

be accepted that on account of the memorandum to the Cabinet or any other executive 

instruction the appellant in Bindeshwari Ram vs. State of Bihar250, was to be given 

seniority as claimed by him, it could not be done as in the case of a conflict the statutory 

                                                           
248 AIR 1985 SC 781. See also S.P. Kapoor vs. State of Himachal Pradesh, AIR 1981 SC 2181; Delhi 
Water Supply and Sewage Disposal Committee vs. R.K. Kashyap, AIR 1989 Sc 278; Direct Recruit Class 

, AIR 1990 SC 1607 
249 AIR 1987 SC 2348 
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provisions contained in this behalf in proviso (iii) of Rule 35 of Bihar Forest Service 

Rules, 1953 shall prevail. 

In K. Balasubramanian (Ex. Capt.) vs. State of Tamil Nadu251, there was an express 

provision in the statutory rules providing that seniority shall be fixed on the basis of the 

date of appointment. By orders dated 16 November 1976 and 15 June 1977, the said 

principle for fixation of seniority contained in Rule 35 was sought to be altered in 

respect of ECOs/SSRCOs and the seniority was sought to be fixed on the basis of a 

different criterion, namely, by treating them as belonging to the year in which they 

would have been appointed to the posts in their first possible attempt after the date of 

joining military duty. This was inconsistent with the principle of fixing the seniority 

contained in Rule 35 of the General Rules and this could only be done by suitably 

amending the said rules and it could not be done by issuing administrative instructions. 

In Union of India vs. S.S. Uppal252, it was held that the seniority in respect of candidate 

who even though were on the panel of selection but appointed only after the amendment 

came into force has to be determined on the basis of rules in force at the time of 

appointment. 

The judgment of the Supreme Court in U.D. Lama vs. State of Sikkim253, is another 

important case relating to following of procedure as laid down in the Rules of service. In 

this case the selection and appointments made in 1982 were dictated by peculiar 

circumstances. The appointments made were not made strictly in accordance with the 

Rules but in exercise of the executive power of the state. It is true that some of the 

respondents appeared in the tests and did not qualify but there is substance in the 

contention of the respondents that they were entitled to be appointed even without these 

tests if Rule 4(1)(b) was followed. They were deprived of this chance. Even for Rule 

4(1)(b), the instrumentality of Public Service Commission has been set up, the State 

Government has to undo the wrong that was initially done to these employees by 

subjecting them to tests which was not warranted by Rule 4(1)(b). Therefore, they 

should not be made to suffer in the matter of seniority and promotion in any way by 

failure of the State Government to implement the Rules laid down by it. In these 

circumstances by directing the new recruits to be treated to have been recruited on the 
                                                           
251 (1991) 2 SCC 708 
252 AIR 1996 SC 2340 
253 (1997) 1 SCC 111 
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day the appellants were recruited, the State Government has not done anything contrary 

or wrong but has really removed the injustice to the respondents by the State 

They might have also joined through open competition but neither of the two steps were 

taken or could be taken. In these circumstances, the appellants have really tried to steal a 

march upon the respondents by being successful in the tests which should not have been 

held in any event. 

It is, thus, settled rules that as far as the Rules governing seniority are constitutionally 

valid, the employer or the Court has to strictly adhere to the Rules. The Court has to 

keep in mind the fact that, while interpreting the provisions of a statute, it can neither 

A verbislegis non 

estrecedendum

is to be interpreted by reading all of its parts together, and it is not permissible to omit 

any part thereof. The court cannot proceed with the assumption that the legislature, 

while enacting the statute has committed a mistake, it must proceed on the footing that 

the legislature intended what it has said; even if there is some defect in the phraseology 

used by it in framing the statute, and it is not open to the court to add or amend, or by 

construction, make up for the deficiencies, which have been left in the Act. The court 

can only iron out creases but while doing so, it must not alter the fabric, of which an Act 

is woven. The Court, while interpreting statutory provisions, cannot add words to a 

statute, or read words into it which are not part of it, especially when a literal reading of 

the same produces an intelligible result.254 

Therefore, the general rule is that if seniority is to be regulated in  a particular manner in 

a given period it shall be given effect to, and shall not be varied to disadvantage 

retrospectively.255 If there be a rule to regulate seniority, seniority shall be regulated by 

the same.256 It is settled law that the service conditions pertaining to seniority are liable 

to alteration by subsequent changes that may be introduced in the rules and except to the 

extent of protecting promotions that have already been earned the previous rules; the 
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revised rules will operate to govern the seniority and future promotion prospects of all 

the persons in the concerned service.257 If any rule is amended, the amendment shall take 

effect prospectively. To allow the amendment to have retrospective operation is bound 

to create problems. The State Government while amending the rule should have taken 

into consideration the practical problems which would arise as result of 

retrospectivity.258 

3.3.2. Absence259 of Rules: Executive Orders 

In the absence of rules relating to seniority or any particular aspect of principles relating 

to the law governing seniority, the employer is entitled to fill up the gap by an executive 

order. In Union of India vs. H.R. Patankar260, the Supreme Court has said that the 

Government is competent to make seniority rules where thre are no statutory rules or the 

law is silent on any particular subject. The Government can do this by passing an 

executive order so as to fill the gap where the seniority rule is silent.  

It is well recognised that a new service condition may be brought into effect by an 

executive order and such condition would remain in force as long as it is not repealed 

either expressly or by necessary implication  by another executive order or a rule made 

under the proviso of Article 309 of the Constitution or by a statute. 

In Ravi Paul vs. Union of India261, the seniority of the petitioners and other ECOs/SCOs 

who were absorbed/appointed in the BSF after the enactment of the BSF Act in 1968, is, 

governed by the provisions of the BSF Act and the Rules made thereunder  and in the 

absence of such rules by the executive orders issued by the Government of India in that  

regard. The rules regarding seniority of officers in the BSF were made for the first time 

in 9 December 1978 when the BSF Seniority Rules were published. Till then there was 

no rule regarding the fixation of seniority of officers in the BSF and the said matter was 

governed by executive orders only. The seniority of SSCOs who were 

absorbed/appointed as Assistant Commandant in the BSF on selection by the Special 

Selection Board during the year 1974-78 is governed by Rule 8(b) of the CRPF rules. 

The seniority of such officers must be governed by the provisions contained in the BSF 
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Act and the Rules made thereunder and in the absence of rules by executive orders 

issued by the Central Government in that regard. 

3.3.3. Legality of the Statutes, Rules or Executive Order/Instructions Governing 

Seniority 

It is axiomatic that the statute or the rules or executive instructions governing seniority 

must be valid constitutionally or otherwise. As far as constitutional validity is concerned 

although, generally speaking, the relevant provision is tested against Articles 14 and 16, 

yet in some cases they might have to pass the test in the context of other constitutional 

provisions namely, Article 309 or Article 148 of the Constitution. The rules may be 

invalid if they transgress the provisions of the Act under which they are framed. 

Executive instructions/orders might have to be tested against Articles 14 and 16 as well 

as the provisions of Articles 73 and 162 which delineate the extent of executive powers 

of the Centre and State respectively.262 

It has been held that the competent authority can lay down any reasonable rule for 

determining seniority and the Court is not competent to strike down such a rule on the 

ground that in  its opinion another rule would have been better or more appropriate. 

Therefore, when such a rule is challenged as violating Articles 14 and 16, the only 

enquiry that the Court could make was whether the rule laid down by the State was 

arbitrary and irrational so that it resulted in inequality of opportunity amongst employees 

belonging to the same class.263 

However, the fairness and justness of the rule should not be judged by its impact on any 

whether the rule is reasonable, just or fair. The Supreme Court in Bishan Sarup Gupta 

vs. Union of India264 found that although the rule of seniority which allocated 50% of the 

appointments to direct recruits and 50% to the promotees resulted in a gain for the 

promotees, yet having regard to the complex background of disputes between the Direct 

Recruits and Promotees which were sought to be solved by the seniority rule such 

advantage, on an overall view of the matter, could not be treated as discriminatory. The 

Supreme Court has also pointed out that in such matters mathematical precision cannot 
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be expected and adoption of a test of such accuracy with a view to ascertaining whether 

Article 14 or 16 have been violated would not be appropriate.  

The rule of severability has been applied in the context of the seniority rules. In Chandra 

Mohan vs. State of U.P.265, in an earlier proceeding in 1966 the Supreme Court had 

declared R. 17 of the U.P. Higher Judicial Service Rules, 1953 to be void. The second 

proviso to R.20 of the same rules expressly incorporated R. 17. It was contended that 

reference to the invalid R. 17 rendered R.20 bad in its entirety. The Supreme Court 

rejected the contention by holding that the second proviso will not maim or render 

unworkable the main provision and it was open to the competent authority to determine 

the seniority in accordance with R.20 without referring to the proviso and supplementing 

any other valid principle. 

In Prem Kumar Verma vs. Union of India 266 , on considering paragraph 303 of the 

Railway Establishment Manual, which was the provision for determining the seniority of 

candidates recruited through Railway Service Commission, the Court held that the post 

which fell vacant prior to the amendment made on 05-05-1990 the seniority of those 

recruits will have to be determined on the basis of pre-amended paragraph 303, whereas 

those who were recruited subsequent to 5 May, 1990, their seniority would be 

determined according to the amended criteria. A conspectus of the aforesaid decision, 

therefore, unequivocally indicate that the seniority of an employee in the cadre is 

required to be determined in accordance with the Rules in force unless the subsequent 

amendment is expressly given the retrospective effect. An employee does have a right of 

determination of his seniority according to the Rules even if he does not have a vested 

right  to have any particular position in the gradation list. Thus, his right should not be 

interfered with unless the Rule-making Authority, by virtue of amending the Rules, 

make it applicable to all existing employees in the cadre, notwithstanding the fact that 

their seniority had already been determined under the pre-existing Rule. 

In D.P. Das vs. Union of India267, there was no record to ascertain merit wise position 

except an Office Memorandum of 1946. On analysing the executive instructions, it was 

clear that the instruction was not superseded and the same accepts age to be the 
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determining factor for seniority. It was held that such a basis is not fortuitous and is 

otherwise just and reasonable. 

3.4. General Principles Governing the Determination/Fixation of Seniority in 

Service 

Where there are no rules or administrative orders/instructions for fixation of seniority, 

the general principles evolved by judicial precedents would be applicable. These 

principles are considered and treated hereafter as distinct and separate principles. 

3.4.1. Length of Service 

The problem of determination of seniority has given rise to multiplicity of litigations 

leading to immense controversy on the method of fixing of seniority. There is no fixed 

criterion for fixation of seniority as it may vary from Rule to Rule and it has manifested 

itself predominately in situations or cases where recruitment has been made from more 

than one sources, i.e., recruitment to a cadre by direct recruitment as well as promotion. 

In such cases the Courts have had to grapple with the rival claims of the  groups who 

have been recruited or those who have been integrated. 

One of the fundamental principles in determining seniority for promotion is by 

calculating the length of service. Seniority means a longer life in service in comparison 
268 

The law is clear that seniority is an incidence of service and where the service rules 

prescribe the method of its computation, it is squarely governed by such rules. In the 

absence of any specific rule the seniority amongst persons holding similar posts in the 

same cadre has to be determined on the basis of the length of service and not on any 

fortuitous circumstances.  

In G.R. Luthra vs. Lt. Governor, Delhi269, the criterion for determination of seniority 

under the Delhi Judicial Service Rules, 1970, is the length of service rendered by the 

candidates during the period when they were rendering service either as Direct Judge or 

as Additional District and Sessions  Judge in permanent or temporary vacancies. Rule 

6(4) of the Delhi Higher Judicial Service Rules 1970, shows that the respondents and the 
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appellants were absorbed in the Delhi Higher Judicial Service from the states of Punjab 

and Haryana. The length of service rendered by them as Additional District and Sessions 

Judges is the criterion to fix the seniority. 

The length of service criteria has been reiterated and for such purpose the period of ex-

cadre service will not be taken into account when relevant rules provided that inter-se 

seniority has to be determined on the basis of continuous length service. 

The question of determination of seniority came up in A.P. Cooperative Seeds Growers 

Federation Ltd. Hyderabad, Andhra Pradesh vs. D. Achyut Rao 270. In this case the 

restructuring of the Federation was concerned, cadre strength of 159 employees was 

proposed resulting in many of the employees in different categories being rendered 

surplus. A circular was issued by the appellant Federation on December 12, 2002 

recording the fact that a common seniority list of the employees had been prepared for 

the appellant-Federation and the Regional Unions. The norms laid down in the said 

Circular were as follows: 

a) The principle adopted for fixing the seniority cadre-wise is on the basis of date of 

joining of the employee in the previous immediate lower cadre. 

b) In the case of employees who were recruited as Field Officers and where ranking 

was prescribed during the recruitment, the same ranking is maintained for the 

seniority in the present cadre. 

c) Wherever employees from various designations have been promoted to a common 

single care, seniority is fixed, based on the difference in the pay scales of these 

various designations, i.e., the designation carrying higher pay scale is made 

senior. 

d) Wherever the date of joining is same, the date of birth is taken into account, i.e., 

the employee with more age is placed as senior. 

e) This seniority is fixed for the regular/permanent employees only. 

f) This seniority list is subjected to the final settlement of the disciplinary 

cases/court cases (pertaining to promotions only or these having a bearing on 

seniority only) pending, if any, against any employee. 
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This case has another facet also. While the employees were transferred to the Unions 

much earlier and were granted promotions in due course in the Unions, the question of 

their seniority inter-se and the principles to be applied in determining seniority were 

evolved for the first time when the closure of the Unions was being considered 

necessitating retrenchment of surplus employees. It was at this stage that the cadre 

strength was first determined and thereafter norms were sought to be evolved in the light 

of which seniority was to be determined and junior employees in excess of the 

determined cadre strength to be given the benefit of VRS. It was really a process of 

working backwards. Rules and norms were sought to be evolved later governing 

promotions which were granted much earlier without reference to such rules and norms, 

but which were to determine the inter-se seniority of the employees for the purpose of 

retrenchment. 

The Supreme Court satisfied with the decision of the High Court held that the 

promotions earlier granted in the Unions and the norms later laid down by the 

Federation could not be applied to determine the inter-se seniority of the employees of 

the Federation. The only rule which, in the facts of the case, could be safely applied to 

determine seniority was to reckon seniority by reference to length of service in the 

Federation. As a necessary corollary, the date of initial appointment in the Federation 

was decisive in determining seniority. Therefore, only those rules of seniority shall be 

said to be fair and reasonable which are determined from the initial date of appointment 

and not taking dates of promotion into consideration.   

In M.B. Joshi vs. Satish Kr, Pandey271, the rules provided that to qualify for promotion 

to the post of Assistant Engineer a Sub-Engineer must have eight years of experience as 

such and who had obtained degree of a graduation  in the course of such service. The 

controversy was whether seniority amongst diploma-holder Sub-Engineers who acquired 

the degrees of graduation in engineering during the period of service qualifying them for 

promotion in eight years to the post of Assistant Engineer, was to be determined from 

their date of appointment to the post or from the date of acquiring the required 

educational qualification. It was held by the Supreme Court that, where there are no 

specific rules governing seniority in any employment, it will be determined from the 

date of appointment of an employee. 
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In a number of judicial decisions, the Supreme Court has highlighted that determination 

of seniority has to be made on the basis of length of service and not on any coincidental 

or fortuitous incident.  

In S.K. Ghosh vs. Union of India272, the Supreme Court has held that seniority of officers 

appointed to a higher grade by selection is determined by the date of appointment in that 

grade and once that is done it cannot be disturbed on account of the readjustment of their 

seniority in the lower grade. The total length of service for the purpose of determining 

seniority is a well-known concept and cannot be said to be arbitrary.The common cadre 

which came into existence in 1974 was for the purpose of increasing the efficiency by 

introducing a spirit of total competition by enlarging the field of choice for filling up the 

promotional posts and in the interest of discipline too. After a common cadre was 

formed, the general feeling of dissatisfaction on account of disparity of seniority became 

apparent. The 1977 Rules were introduced in this background to ease the situation. The 

scheme of this rule protected the rank held by every member of the service 

notwithstanding alteration of seniority on the new basis. In spite of the protection of rule 

regarding the post they held, the rules brought about a change in the inter se seniority by 

adoption the date of initial recruitment and the length of service became the basis for re-

fixing the seniority. Total length of service for such purpose is a well-known concept 

and could not be said to be arbitrary. It has also been held in Nirmal Kumar Chaudhury 

vs. State of Bihar 273  that seniority would ordinarily depend upon length of service 

subject to of course the rules holding the field and this is a well-settled rule in service 

jurisprudence. 

In K. Deenadhyalan vs. State of Tamil Nadu274, it was held that seniority should be 

based on the length of effective service. The date of confirmation in a post then loses its 

relevance.  

The judgment in D.K. Mitra vs. Union of India275, is of relevance here. The following 

points were upheld in this case: 
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a. Where the persons were promoted to the permanent post on the officiating basis, 

they would be treated at par with those appointed to permanent posts in 

substantive capacity for the purpose of fixing seniority. 

b. The seniority is related to the length of service except such service which is not a 

period of fortuitous, stop gap or ad hoc appointment 

c. The inter-se seniority depends on the date of entry into the grade. Where the 

seniority is fixed according to the rules on the length of service in that grade, it is 

implied that the service to be counted from the date of entry into the service. It 

does not matter much when the seniority list was prepared. 

This case was concerned with seniority in Clerical Services in the Armed Forces as 

provided under the Armed Forces Head Quarters Clerical Services Rules, 1968. The said 

Rules, inter alia, provided  that the seniority in the service shall be determined on the 

basis of date of confirmation. However, before this rule came into being, length of 

service was the basis by which seniority in the cadre was determined. The Rules, no 

doubt, provide that all persons substantially appointed to a grade shall rank senior to 

those holding officiating appointments in the grade. But the Rules have no retrospective 

effect. It could not impair the existing rights of officials who were appointed long prior 

to the Rules came into force. The memorandum clearly laid down that the length of 

service should be the guiding principle of arranging the inter-se seniority of officials. 

The employees appointed before 1968 being governed by those memoranda had the 

right to have their seniority determined accordingly before the rules came into force. 

That being their right, the Rules cannot take away to their prejudice. If seniority is to be 

regulated in a particular manner in a given period, it shall be given effect to, and shall 

not be varied to the disadvantage retrospectively. 

Again, the Army Instruction 241 of 1050 provided for seniority of civilian employees in 

lower cadre. The instruction refers to the order contained in para 2 of the Ministry of 

Defence Office Memorandum No. 0240/6362/0-12 dated 1 September. 1949 which was 

published as an annexure to the instruction. The instruction is that the rule for 

determining seniority amongst Assistants recently devised must be followed as a model. 

The model was that in any particular grade seniority as a general rule, be determined on 

the basis of length of service in that  grade as well as service in an equivalent grade 
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irrespective of whether the latter was under the Central or Provincial Government in 

India or Pakistan.276 

In State of Uttaranchal vs. Dinesh Kr. Sharma277, the Supreme Court has clearly held 

that the seniority is to be reckoned not from the day when the vacancy arose but from 

the date on which the appointment is made to the post. There this Court was interpreting 

Rules 17 and 21 of the U.P. Agriculture Group B Service Rules, 1995 and Rule 8 of the 

U.P. Government Servants Seniority Rules, 1991. The Court disapproved the stance 

taken by the High Court that the directions should have been given not from the date of 

appointment but with retrospective effect when the vacancy arose. The following 

observations in Para 34 are speaking and would close the issue: 

the vacancy 

accrues can have any relevance for the purpose of determining seniority irrespective of 

the fact when the persons are recruited. This cannot be allowed as no retrospective effect 

can be given to the order of appointment under the Rules nor is such contention 
278 

Thus, the contention of the respondent to consider his promotion and seniority from the 

time when the vacancy had arisen, i.e., 1995-  

In Wing Commander J. Kumar vs. Union Of India279, the question to be considered was 

whether the principle for determination of seniority laid down in the impugned Rule 

16 is just, fair and reasonable or whether it is arbitrary and violative of Articles 14 

and 16 of the Constitution, as contended by the appellant. 

The R & D Organisation has in its cadre service officers who were taken initially 

on  tenure  basis from  the  Army,  the Air  Force  and  the  Navy  and  were later on 

permanently seconded into the DRD & 1/ R & D cadre on their being found suitable 

and willing. The contention of the appellant is that on such permanent secondment  

into the R & D, the inter  seniority of the officers should be reckoned only with  

reference to the dates of their selection for such permanent secondment. It is  the 

further plea of the appellant that since at the time of permanent secondment the  
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officer concerned has to certify in writing that he is relinquishing all his claims of  

seniority etc., in his parent service, no weightage can thereafter be given to the rank 

or seniority which the person inducted had earned in his parent service prior to the 

date of  his   permanent  secondment.   The Supreme Court did not find it possible to accept 

this contention. Officers from the three Services holding different ranks are inducted into 

R & D Organisation from time to time depending upon the needs of the Organisation, 

and if the appellant's contention is to be accepted, it would lead to serious anomalies 

and manifest injustice by upsetting the norms of seniority and rank structure which is 

the basic fabric on which the Armed Forces of the country are built. The unreasonable 

consequences that will flow from the acceptance of the appellant's arguments will be 

clearly seen from the following simple illustration : 

Suppose, in the year 1974, on a particular date, when two-officers are working in 

the Air Force-one as a Wing Commander and the other in the-higher rank of Group 

Captain-the Wing Commander is permanently seconded to the R & D Organisation 

and, later, the Group Captain is also permanently seconded to the R & D in 1975. If 

the principle advocated by the appellant is to be accepted, the Group Captain will  

become junior to the Wing Commander by virtue of the letter's earlier induction into 

the R & D despite the fact that he had not been even considered for secondment tothe 

R & D at the time when the Wing Commander was taken. 

rect, the basic premise on 

which the appellant has found his plea that the date of secondment should be the 

determinative factor for reckoning seniority in the R & D cadre, falls to the ground. 

Since officers from different sources are taken into the R & D for meeting the 

discipline-wise requirements arising in the Organisation from time to time and 

they are brought into a common pool on such permanent secondment, it is 

inevitable that a reasonable principle has to be evolved for fixation of their inter  

seniority within the R & D cadre. The fixation of the seniority on the basis of the 

ranks held by them in  the different branches  of the Armed   Forces  would   not 

be  reasonable or fair, because substantive ranks above Major/equivalent in the 

three Wings of the Armed Forces  are  conferred   by  different Selection   Boards  

at different times  and   under varying circumstances and conditions depending 

upon the vacancies arising at the different levels in the distinct services from 
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time to time. It is pointed out in the counter-affidavit filed on behalf of the 

Union of India (Respondent No. 1) that the promotional chances of officers 

belonging to the three distinct Wings of the Armed Forces to posts above the rank 

of Major/equivalent vary widely and dependent upon fortuitous circumstances 

which may obtain in relation to the distinct services at any 

relevant point of time. We find there is force in this submission. In all the 

three Services, the promotions up to and  inclusive of the rank of 

Major/equivalent are time-scale promotions based only on fixed length of service. 

In the Air Force and the Army, the ranks of Major and Sqn. Leader, respectively, 

are attained on an officer putting in 13 years' service. In the Navy, the time-scale 

period for promotion to the equivalent rank of Lt. Commander is said to vary 

between about 10 and 13 years. But,    what   is    important   to    notice    is   that   

"the    promotion    to    the    rank   of Major/equivalent is based only on length of 

service and not on any "selection". For posts higher than that of Major/equivalent, 

promotions in all the three Services would depend upon the occurrence of 

vacancies in the particular branch or group in the  concerned Service, the schemes 

of expansion that may be taken up from time to time in the particular Service or 

branch and also the extent of stagnation that may be caused to officers at lower 

levels by reason of the officers who are young in age occupying posts in the 

immediate higher levels, etc. When due regard is had to al l the aspects and 

circumstances, narrated above, it will be seen that the principle adopted under the 

impugned rule of reckoning seniority with reference to a date of  

attainment of the rank of substantive Major/equivalent strikes a reasonable mean as  

it ensures to all the service officers in the R & D the fixation of seniority in 

the integrated cadre giving full credit to the length of service put in by them in their 

respective parent services. A similar seniority rule formulated by the State of 

Maharashtra in a somewhat like situation, when an integrated cadre consisting of 

personnel drawn from different sources was formed in the State of Maharashtra 

for administering the Rationing Scheme,    was    recently    upheld    by    this    Court    

in R.S. Makash and    Ors. The following observations contained   in that judgment 

are apposite in the present context: 

 When   personnel   drawn   from   different   sources   are   being   absorbed   and 

integrated in a new department, it is primarily for the Government or the 
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executive authority concerned to decide as a matter of policy how the equation of 

posts should be effected. The courts will not interfere with such a decision unless it is 

shown to be arbitrary, unreasonable or unfair, and if no manifest unfairness or 

unreasonableness is made out, the court will not sit in appeal and examine the propriety 

or wisdom of the principle of equation of posts adopted by the Governments. 

In enunciating the principle incorporated in the impugned rule, the rule-making 

authority has adopted as the base for reckoning seniority the highest common factor 

applicable in respect of time scale promotions in the three services, namely the rank 

of Major/ equivalent and thereby ensured to the service officers seconded to the R & 

D Organisation a just and equitable treatment. The rule provides for the reckoning of 

the seniority of the seconded  officers  by taking  into  account the  length  of their 

service  in   the  parent  service,   for which  the  date  of  attainment  of the  rank  of 

substantive Major/equivalent would furnish a safe index.  In our opinion, the said 

principle cannot be said to be arbitrary, unjust or unreasonable and the contention to 

contrary put forward by the appellant will, therefore, stand rejected. 

It is no doubt true that in the Navy, promotions to the rank of Lt. Commander 

which is equivalent to that of Major in the Army may be attained by an officer within a 

slightly shorter period of Service, namely, between 10 and 13 years whereas, in the 

Army and the Air Force, the promotion to the rank of Major/equivalent is given only on 

completion of 13 years of service. The slight disparity in the promotion prospects 

between   the   Navy   and   the   other   two   Services   will   not,   however,   affect the 

reasonableness of the impugned rule because it is impossible to achieve perfect 

arithmetical precision in such matters where officers drawn from different sources are 

to be integrated into one common cadre and a rule for fixing their inter seniority is 

formulated. Further, it is seen from the counter-affidavits of Respondents J. to 3 that 

out of about 160 permanently seconded officers of the R & D Organisation, the large 

majority are from the Army, a considerable section of the balance is from the Air  

Force and only less than 10 officers have come from the Navy. 

It is also relevant to notice in this context that it is specifically provided in Rule 4 

of the impugned rule that the intake of service officers to fill appointments in the R & 

D Organisation will ordinarily be at Major/equivalent level. Under Rule 5, officers in 

higher ranks should  be considered for permanent secondment only in exceptional  
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cases and when such a course is adopted, it will be subject to the condition that their 

seniority in the R & D cadre will be fixed as stipulated in Rule 16. The incorporation 

of the aforesaid provisions which operate as a safeguard against large scale induction 

of officers   above   the   substantive   rank   of   Major/equivalent further fortifies   the 

conclusion   arrived    at   by   us   that   the   adoption   of   the   date   of   substantive 

Major/equivalent as the criterion for fixing inter se seniority in the R & D cadre was  

logically fair, just and reasonable. 

Seniority ordinarily reflects length of service in a particular cadre or grade. It is 

generally regulated by service rules or in the absence of rules by executive orders. By 

and large, such rules provide for determining seniority with reference to the date of 

appointment but there are instances where rules provide for determining seniority with 

reference to date of confirmation. Normally, when a person is promoted or placed in a 

higher grade his seniority is determined with reference to the date of such promotion or 

placement unless the relevant rules provide to the contrary. Seniority in the lower grade 

has no meaning for determining inter se seniority of promotees.280 

Granting of Maternity Leave and Child Care Leave with no loss of Seniority 

The maternity leave of women employees in the government sector was increased from 

135 days to 180 days with effect from 1 September, 2008. In addition to this they are 

their two children without affecting their seniority. Termed  

women can avail this in addition to the maternity break. Consequent upon the 

in favour of the female State Government Employees, the Government of West Bengal 

may grant CCL for a maximum period of two years subject to the following conditions: 

- During the period of such leave, the female employees shall be paid leave salary equal 

to the pay drawn immediately before proceeding on leave. 

- it cannot be granted during the probation period except in case of certain extreme 

situations. 
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3.4.2. Meaning and Concept of Cadre and its Importance in Computing the Length 

of Service 

It has already been pointed out that seniority is a comparative concept between the 

employees who are equally circumstanced. It follows that the length of service must be 

rendered in the same cadre or grade except in cases relating to transfer. 

unit. For example, the post of Director, which is the highest post in the Directorate, is 

carried on a higher grade or scale, while the posts of Deputy Director are borne in a 

lower grade or scale and, therefore, constitute two distinct cadres or grades. It cannot be 

said that the establishment of the Directorate constituted the formation of a joint cadre of 

the Director and the Deputy Director because the posts are not interchangeable and the 

incumbents do not perform the same duties, carry the same responsibilities or draw the 

same pay. 

strength of service sanctioned as an 

sanctioned in different grades as posts in a particular establishment (e.g. the railways are 

sanctioned with reference to grades). Even temporary, work charged, supernumerary and 

shadow posts created in different grades constitute part of cadre. There is no reason why 

a restricted meaning should be given to cadres for implementing the roster.281 

ice or a part of it as determined by the 

employer. Service rendered in one cadre cannot be considered to determine the seniority 

in another cadre unless the privilege is granted under the rules. 

Cadre post is defined in Rule 2 of the Higher Judicial Service Rules according to which 

it means a post specified in the Schedule and includes temporary post. Temporary post 

thus cannot be considered to be as ex cadre post. It was held in O.P Singla vs. Union of 

India that holders of post of Additional District and Sessions Judge is a cadre post. It 
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does not create any misunderstanding within the rule that such posts are temporary or 

permanent. 

Once a cadre is formed by recruiting persons from different departments of Government, 

there would normally be no justification for discriminating between them by subjecting 

one class to more onerous terms in matter of promotional chances. Different tests should 

not be prescribed for determining their respective promotional opportunities and that too 

solely in reference to the source from which they are drawn. In S.L. Sachdev vs. Union 

of India282, the duties, functions and responsibilities of all the Upper Division Clerks 

(UDC) in the new organisation are identical. They are all in the same cadre and draw the 

same pay in the same grade. So different tests should not be laid for their promotion. 

In Ram Singh Malik vs. State of Haryana283, the appellant was appointed as Deputy 

Director (Feed and Fodder) on ad hoc basis in his own pay scale. While he was so 

continuing, an advertisement was issued for recruitment to a temporary post of Deputy 

Director (Feed and Fodder) in Haryana Veterinary Service Class I in the Animal 

Husbandry Department and the appellant was selected by the Public Service he was 

appointed by direct recruitment in the said post in the scale pay of Rs. 1200-50-1500-60-

1860. The appointment letter clearly indicated that he will be governed by the Haryana 

Veterinary Service Class I Rules, 1930 and will be on probation for a period of two 

years. On 2 June, 1987, the scale pay of the post was revised from Rs. 1400 to Rs. 2100 

with effect but there had been a further revision of the pay scale in the scale of Rs. 3000 

to Rs. 4500, but instead of granting the revised pay scale the appellant was given the pay 

scale of Rs. 1400 to 2100. The appellant made yet another representation but his 

grievances not having been redressed he filed a writ petition. When the tentative 

name was not shown whereas names of the Respondents nos. 2 and 3 had been shown 

even though they were junior to the appellant. 

Before the learned Single Judge, the state of Haryana took the stand that the post of 

Deputy Director (Feed and Fodder) is a non-veterinary ex-cadre post in the Animal 

Husbandry Department, and the appellant, who is a graduate in Agricultural Science 

cannot claim parity with the graduates holding Class I posts in the Haryana Veterinary 
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Service. It was further stated that the post of Deputy Director (Feed and Fodder) carried 

a pay scale lower than that of other posts in Class I Haryana Veterinary Service. The 

very inclusion of the post of Deputy Director (Feed and Fodder) which the appellant was 

holding on the basis of his selection, pursuant to the advertisement issued in the non-

veterinary cadre and in a lesser scale of pay under the statutory Rules reaffirms the 

conclusion that the post of Deputy Director (Feed and Fodder) was an ex-cadre post. 

Even otherwise, with effect from the coming into force of the Haryana Veterinary 

(Group A) Service Rules, 1995, the said post of Deputy Director (Feed and Fodder) has 

unequivocally been shown to be a post in the non-veterinary cadre and at a lesser scale 

pay. 

Confusion could arise by reason of the Supreme Court judgment in Union of India vs. 

Pratap Narain284, regarding the necessity of the service being rendered in the cadre 

because of certain observations which, taken out of context, could be said to have made 

- t. But on a proper reading of the 

judgment as a whole it will be clear that the Court was only clarifying the effect of its 

earlier judgment in Narendra Chadha vs. Union of India 285 , and expressed its 

unhappiness that members of the same service, i.e., Indian Statistical Service, who had 

brought the inter se seniority dispute between promotees and direct recruits to the Court 

in Narendra Chadha, were again trying to rake-up the same dispute which had been 

finally settled by the Court in 1986. PratapNarain merely says that the Court in Narendra 

if it intended to do so it would have done so in clear terms instead of using language 

which clearly covered all employees who were working in the Grade IV posts in regular 

or officiating capacities. 

It is the application of the same principle which is the basis for the normal rule that a 

person promoted to a higher grade gets his seniority in that grade according to the date 

of promotion subject always to his being found fit and being confirmed in the higher 

grade after the period of probation (if any) is over.286 It has been observed by Wanchoo, 

J.,  
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the 
287 

In Mervyn Cotinho the challenges were directed against the method of fixing the 

seniority of the officers in the grade of Principal Appraisers in the Customs Department. 

The Principal Appraisers were appointed by promotion from the grade of Appraisers, the 

promotion being by selection and five years of experience as Appraisers was the 

minimum qualification. The method adopted by the Department was that they put a 

Direct Recruit in the feeder grade of Appraiser though he was promoted to the 

promotional grade of Principal Appraisers later, above a promotee Appraiser who was 

promoted to the Grade of Principal Appraiser on an earlier date. The Supreme Court 

held that this method clearly denied equality of opportunity because in such a case, the 

seniority in the grade of Principal Appraiser had to be determined according to the date 

of continuous appointment in that grade irrespective of whether the person promoted to 

de was a Direct Recruit or a Promotee. 

Mervyn Cotinho was followed in the same year by another Constitutional Bench in 

Roshan Lal vs. Union of India 288 . The adoption of such a criterion has been 

higher grade. 

Similarly, the revision of seniority in the feeder grade cannot in any way, affect the 

order of seniority in the promotional grade. In S.K. Ghosh vs. Union of India289, the 

recruitment rule provided that the appointment to the grade of Director of Postal 

Services was to be made by selection from amongst the officers of the Senior time Scale 

of the Indian Postal Service, Class I. The petitioners had been appointed to the 

promotional post of Directors. Thereafter, the department re-fixed the seniority in the 

feeder class i.e., the senior time scale, Class I, on the ground that the seniority earlier 

fixed in respect of the grade was the result of a mistake. After such re-fixation in the 

feeder grade of Senior Time Scale, the department proceeded to re-fix the seniority of 

the petitioners in the promotional grade of Directors. The Court held that even if there 

were justification for revising the inter-se seniority of the petitioners in the time scale of 

Class I service, that revision could not in any way affect their order of seniority in the 
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grade of Directors to which they had been promoted on the basis of selection in 

accordance with rules. The Court further observed that the seniority in the grade of 

Directors of Postal Services was not dependent on the inter se seniority in the junior 

time scale and any alteration in the seniority in the latter could not form the basis for 

revising the seniority in the former grade. 

This same principle was adopted when the Supreme Court held that the service rendered 

by redeployed surplus staff in a previous cadre is not entitled to any credit for reckoning 

seniority in the cadre to which they deployed.290 

Similarly, the Supreme Court in a series of judgments has held that generally ad hoc 

service will not be counted towards seniority.291 In Arjun Ravi Das vs. Secretary, Minor 

Irrigation Dept. 292 , it was held that service rendered on ad hoc basis prior to 

regularisation cannot be reckoned for assigning seniority. Where appointment is made 

on ad hoc basis without following the rules, the period of appointment cannot be 

counted towards reckoning seniority. Where the Public Service Commission appointed 

candidates who were already in service when ad hoc appointees were regularised and the 

latter having studiously avoided facing any examination, it was held that the ad hoc 

appointees could not be placed above PSC-appointed candidates. 

3.4.3. Computation of Length of Service 

In calculating the length of service the authorities can prescribe different points of time 

from when the service can be computed. It is an accepted truth that the length of service 

is a justified mode of determining seniority; however, the principles for computing such 

length will necessarily depend on varying circumstances. Particularly, the major 

problem that the Courts have to face is the time or date from which the length of service 

has to be determined. 

The Supreme Court in the case of Ashok Gulati vs. B.S. Jain293 laid down the following 

proposition relating to determination of seniority: 
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instructions: 

- On the basis of the date of appointment 

- On the basis of confirmation 

- On the basis of regularisation of service 

- On the basis of length service 

- On any other reason 294 

 

a. From the Date of Appointment 

The date of appointment is, normally, the starting point of computation of the length of 

service. In Pramod K. Pankaj vs. State of Bihar295, it has been held that in the absence of 

statutory provisions or rules, seniority is to be reckoned form the date of appointment. In 

G.R. Luthra vs. Lt. Governor, Delhi 296 , the appellant Luthra was appointed as a 

temporary Additional District and Sessions Judge on 25 November, 1967 against one of 

the temporary posts by the Government of India whereas the three respondents had been 

appointed as temporary Additional Judges on dates prior to 25 November, 1967. 

However, Luthra was confirmed on 2 October, 1970 as District Judge whereas one of 

the respondents was confirmed as District Judge on 22 February, 1971. The Supreme 

reason of the earlier appointment of the respondents. The Court observed: 

t posts is to wipe out the 
297 

Since one of the modes of computing length of service is to compute it taking the date of 

appointment into consideration, therefore, it is apt that the proper and exact meaning of 

when an employee takes entry into the service. In other words, date of appointment 

means date of sunbstantive appointment also. It is now clear that seniority of an 

employee cannot be granted even before the cadre is born, i.e., before the vacancy has 
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been declared. So, late comers  cannot steal a march over early arrivals who are 

already in regular queue. 

implies. The Supreme Court in Amarjit Singh Ahluwalia vs. State of Punjab 298  has 

observed that: 

 appointment may be 

of three kinds. It may appoint a person with effect from the date he assumes charge of 

the post or it may appoint him simpliciter without saying as to when the appointment 

shall take effect. Where the order of appointment is of first kind, the appointment would 

be effective only when the person appointed assumes charge of the post and that would 

be the date of appointment. It would be then that he is appointed. But in a case of the 

second kind, which is the one with which we are concerned since the order dated 8 

person appointed assumes charge of the post. The date of his appointment in such a case 

 

That rule for determination of the seniority of an employee is to be counted from the 

date of appointment and not from the date of his confirmation was held in the case of 

The . State of 

Maharashtra299. On the other hand, if the initial appointment is made only on an ad hoc 

basis and not made as a stop-gap arrangement, the length of officiation cannot be taken 

into count. 

In C.K. Antony vs. B. Murleedharan300, it has been reiterated that a direct recruit to the 

cadre of Assistant Conservator of Forest can count seniority only with effect from the 

date of his appointment as a probationary Assistant Conservator.  A person who has 

been appointed to a service or post temporarily or provisionally as a stop-gap 

arrangement, can never be considered as one, who has been appointed to that post or 

service. 

                                                           
298 AIR 1975 SC 984 
299 AIR 1990 SC 1607 
300 AIR 1998 SC 3136 



126 
 

In Bhupendra Nath Hazarika vs. State of Assam 301 , the question was whether the 

appointment was made according to the Assam Police Service Rules, 1966. It was 

observed by the Supreme Court that where recruitment is regulated by the statutory 

rules, the recruitment must be made in accordance with those rules and if any 

appointment is made in breach of the rules the same would be illegal and the persons so 

appointed have to be put in a different class and they cannot claim seniority. The rule of 

fixing seniority on basis of total length of service does not apply to such appointees. The 

other significant aspect is that power has been conferred on the Governor to consider the 

previous service of an incumbent and fix a deemed date of appointment for the purpose 

of seniority by adopting a specific method. As far as the first part is concerned, the 

tribunal as well as the high Court has not accepted the stipulation that in the present case 

seniority should not be determined on the basis of the date of appointment as the same 

has been made in flagrant violation of the rules and the Supreme Court had concurred 

with the same. As far as the computation of the previous service is concerned, the 

learned single Judge as well as the Division Bench, after adequate ratiocination, has 

expressed the view that the appointments had been made in contravention of the rules, 

the question of conferment of the benefit under the second proviso to rule 18(1) did not 

arise. In the consideration of the Supreme Court Bench, when the infrastructure is 

founded on total illegal edifice, the endeavour to put forth a claim for counting the 

previous service to build a pyramid is bound to founder. 

D.P. Sharma vs. Union of India302. It has 

been held by this court that it is the General Rule that if seniority is to be regulated in a 

particular manner in a given period, then the same shall be given effect to and not be 

varied to disadvantage retrospectively. In this case also the earlier criteria for 

determination of seniority were length of continuous service whereas the subsequent 

Rules provided for determination of the seniority on the date of confirmation. This Court 

held that the subsequent Rules cannot impair the existing rights of officials who were 

appointed long prior to coming into force of the Rules. Those officials had right of 

determination of their seniority in accordance with the pre-existing memoranda which 

provided for reckoning length of continuous service. This has also been held in P. 
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Mohan Reddy vs. E.A.A. Charles303 that an employee has an existing right of getting his 

seniority determined in the cadre according to the rules in force on the date of 

appointment. 

In the Constitution Bench decision of the Supreme Court in B.S. Yadav vs. State of 

Haryana304, while considering the case for drawing up of the seniority list of judicial 

officers, the High Court was directed by the highest court of the country to re-frame the 

inter-se seniority list according to the principle of contiuous service in a cadre post for 

determining seniority, whereas under the Rules prior to that date the guiding factor for 

determination of seniority in the cadre was on the basis of date of confirmation allotted 

to the employees.  

In P.D. Aggarwal vs. State of U.P.305, certain temporary Assistant Engineers had been 

appointed in consultation with the Union Public Service Commission and had been 

rendering service since 1956. The Rules for seniority was Rule 23 of the U.P.  Service of 

Engineers (Building and Roads Branch) Class II, Rules. That Rule stood amended in the 

year 1971. This Court held that on the basis of the provision of Rule 23 it was before the 

amendment made in 1971, the temporary Assistant Engineers are legally entitled to have 

their seniority reckoned from the date of their being members of the service no matter 

whether they are holding posts which remained as temporary for years together. 

The Supreme Court has time and again reiterated that seniority cannot be reckoned from 

the date of occurrence of vacancy ignoring the relevant provisions in the rules and so 

persons who had been promoted against vacancies of an earlier recruitment year were to 

rank senior to those promoted against vacancies of subsequent recruitment years. 

Candidates promoted to higher post would be senior to candidates recruited in the same 

year and in the same batch.306 

In Director General Central Reserve Police Force v. Cpl. Sunil Singh307, Respondent 

No. 1 in both the cases i.e., writ petitioners before the High Court had initially joined 

service as Airmen in the Indian Air Force. An advertisement was issued by the Union 

Public Service Commission in May, 2010 inviting applications for filling up of Group 
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the respondents (i.e., the original writ petitioners) had applied for this post but it now 

stands established on record that they had not sought permission of their higher 

authorities before submitting the application. It is not disputed that the relevant time the 

original writ petitioners had not completed 7 years of service in the Air Force. It is also 

not disputed that as per Air Force Order No. 14 of 2008 and Air Force Order No. 4 of 

2012, a person employed in the Air Force must seek permission of the higher authority 

before applying for any post and is not eligible for applying for a civil post before 

completing 7 years of service in the Air Force. 

The respondents  original writ petitioners were successful in the written examination 

and were selected. It was only thereafter that they apprised the higher authorities in the 

Air Force that they had applied for a civil job. After appearing in the interview they 

were selected but the Air Force did not relieve them on the ground that they could not 

have applied for civil employment without permission of the competent authority and 

before completion of 7 years of service in the Air Force. 

The writ petitioners filed petition in the High Court. The High Court in the case of Cpl. 

B.S. Siddha, held that the original writ petitioner was guilty of making a mis-statement 

that he had sought prior permission. However, taking into consideration the future of the 

petitioner and the fact that 7 years of service had been completed by that time, the 

petitioner was permitted to join the civil post. The Air Force was directed to issue 

Discharge Certificate and relieve the petitioner within a period of 6 weeks from the date 

of the order and the petitioner was directed to undergo basic training in the Para Military 

Forces. Thereafter, the Court also directed that late joining of the petitioner will not 

affect his seniority which will be reckoned as per his merit along with other batch mates. 

 

The appellants herein are aggrieved only by the last portion of the judgment whereby the 

seniority of the original writ petitioners is to be reckoned as per the merit in the batch in 

which they were selected. 

Having considered the case, the Supreme Court was of the view that the writ petitioners 

could not have been granted this relief. Admittedly, they had applied for the civil 

employment without informing their superior authorities. It is also admitted that they 

had not completed 7 years of service in the Air Force at the relevant time. Cpl. B.S. 

Siddha had joined the Air Forces an Airman on 27.12.2006 and completed 7 years on 
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26.12.2013. as far as Cpl. Sunil Singh is concerned he joined the Air Force on 

27.12.2005 and completed 7 years on 26.12.2012. Therefore, obviously they could not 

apply for the job in the year 2010 and could not have appeared in the Examination which 

was conducted in the year 2012. No doubt by the time they were selected, one of them 

completed 7 years of service but as far as Cpl.B,S. Siddha is concerned he had not even 

completed 7 years of service. The writ petitioners were given relief on compassionate 

and equitable basis and since that portion of the judgment has not been challenged 

before us, we refrain from commenting on the same. However, the writ petitioners who 

were not eligible when they applied for the post and have been given benefit by the High 

Court by treating their case compassionately cannot claim seniority from the date when 

they were not even eligible. Their seniority may be fixed by considering them to be the 

senior most in the batch in which they underwent training. 

In Union of India vs. C. Jayaprakasan308, the question that came up was whether the 

date of entry or continuous length of service shall be the criteria for determining 

seniority.  In the said case, it is undisputed that the post of Chargeman B is a 

promotional post under the Railway Administration and Chargeman A is still further 

from Chargeman B, and the post of Boiler Supervisor is a promotional post to 

Chargeman A. In that view of the matter, until and unless it is established that 

Respondent 1 was either promoted to Chargeman A earlier than Respondent 2 or that 

Respondent 2 was erroneously promoted to the post of Chargeman A, the question of 

Respondent 1 gaining seniority over Respondent 2 does not arise. In the absence of any 

specific rule holding that the continuous length of service would be the basis for 

seniority in a particular grade, entry into the grade is the normal rule for promotion. 

Applying that rule, Respondent 2 having come to the gradae of Chargeman A on 20-3-

1980 and Respondent 1 having come to that grade only on 27-12-1983, the said 

Respondent 1 cannot be held to be senior to Respondent 2. Similarly, Respondent 2 

having come to the cadre of Boiler Supervisor 0n 1-1-1984 and Respondent 1 having 

reached that grade only during the pendency of the matter before the Tribunal, he also 

cannot claim seniority in the cadre of Boiler Supervisor over Respondent 2. In this view 

of the matter the Tribunal was wholly unjustified in setting aside the gradation list of 

Boiler Supervisor which had been prepared by the Railway Administration and which 

was the subject-matter of the challenge before the Tribunal. According to the Supreme 
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Court, the Tribunal, in this case, committed error in interfering with the determination of 

seniority made by the Administration in the cadre of Boiler Supervisor. 

b. From the Date of Continuous Officiation 

The underlying object behind adoption of the principles of calculating seniority from the 

date of appointment and date of continuus officiation, is nothing but recognition of 

actual service rendered. Courts have to face claims and counter claims while counting 

seniority as, in several situations, appointment implies substantive appointment as 

opposed to officiating appointment. So, Courts have adopted a harmonious approach and 

have had to reconcile and resolve competing claims of computation based on continuous 

officiation and the date of appointment. 

There does exist a few fine lines of difference between officiating service or 

appointment and substantive appointment or service. 

In it

simultaneously; one post permanently or substantially and the other post not 

permanently. The latter is a post in the higher rank and the official has to retain a lien on

his substantive post till his confirmation. 

Officiating appointment or officiating service, generally speaking, refers to that period 

of service which is rendered by an employee prior to his substantive induction to the 

cadre to which a post in which he is officiating belongs. By and large such induction 

takes place upon confirmation. Officiating service or appointment, in the majority of the 

cases, relates to a person who is already in employment and who has been appointed to 

discharge the functions of another post (very often a higher post) pending his regular 

substantive appointment. It denotes a sense of continuity and permanency unlike 

temporary or stop-gap or emergency appointments which are of short duration. 

In N.K. Chauhan vs. State of Gujarat309, it has been held that he who has actually served 

longer benefits better in the future. Hence, it is the actual service rendered, whether 

officiating or otherwise, that is to be the yardstick for measuring the length of service for 

calculating the seniority of an employee. The Court held that seniority, normally, is 

measured by length of continuous, officiating service  the actual is easily accepted as 

the legal. 

                                                           
309 AIR 1977 SC 251 



131 
 

The matter for continuous offiiation came up for consideration in S.B. Patwardhan vs. 

State of Maharashtra310, which is considered to be the leading judgement where it was 

recognised officiating service as mode of computing length of service and the concept of 

 in service. Three years prior to Patwardhan, Justice Ray had spoken in the 

same line in G.R. Luthra, where he had pointed out that to determine seniority according 

to confirmation in a permanent post is to wipe out hte length of service rendered by the 

candidates on initial appointment. The judgement delivered in Patwardhan was more 

explicit and emphatic and brought into sharp focus the unreasonableness and unfairness 

of ignoring officiating service when there was no qualitative difference between such 

service and the post-confirmaion service, i.e., when duties, functions and responsibilities 

were similar and the officiating service was rendered against a post inthe cadre and there 

was no irregularity or illegality in the appointment.  The decision in Patwardhan was 

subsequently followed by a number of cases including those of Baleshwar Dass vs. State 

of U.P. and Delhi Water Supply311 and Sewage Disposal Committee vs. R.K.Kashyap312. 

The Supreme Court in Narendra Chadha went  a step ahead to allow promotees to 

continue in that  post, even if the promotion was not made according to rules, if they 

held the post for a long number of years and in such situation the entire period of 

officiation was to be counted for seniority. While making the decision in Narendra 

Chadha, the Supreme Court referred to the judgement in D.R. Nim vs. Union of India313, 

to the effect that when an officer has worked for a long period of time in a post and had 

as a 

mere temporary or stop-gap arrangement even though the letter of appointment might 

have said so. 

However, the above situation was not followed for too long as in the year 1987, in Ashok 

Gulati vs. B.S. Jain,314 the Supreme Court adopted a restrictive approach. It clearly 

declared that although continuous service whether temporary or permanent in a 

particular grade or post could be reckoned for computing the length of service, no 

system of service jurisprudence could give credit to those who are employed on an ad 

hoc basis de hors the rules for very short periods at a time. The decision in Ashok Gulati 
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was squarely based on the express terms of the appointments which clearly stipulated 

that the appointments were purely temporary, necessitated on account of the non-

availability of regularised selected candidates conferring no claim for future 

appointments and the appointments were liable to be terminated at any time without any 

previous notie in terms of R. 10(A)(i)(1) of the Madras State and Subordinate Services 

Rules. 

The decision in Direct Recruits case came as a relief to those serving in officiating 

capacity which finally nailed the coffin. In this judgement the Supreme Court had given 

a number of propostions of which the first two is relevant in this matter. Propositions 

(A) and (B) extracted from the Direct Recruits case discloses an attempt onthe part of a 

five-judge Bench of the Supreme Court and seeks to encapsulate in clear and specific 

terms the rules for taking into account the officiating services in computing the length of 

service. If these propositions are considered in the backdrop of the previous decisions it 

can be very well inferred that this judgement is a concoction of the previous decisions of 

Patwardhan, Ashok Gulati and Narendra Chadha. 

Therefore, in order to have officiating service in the reckoning, it must be continuous. 

to the substantive post. 

In S.L. Chandrakishore Singh vs. State of Manipur 315, it has been observed by the 

Supreme Court that seniority itself based upon length of service is an acquired right of 

an employee which entitles him for consideration for further promotion. It is generally 

regulated by Service Rules. Such rules normally provided for determining seniority with 

reference to the date of appointment to the class, category and grade to which the 

appointment is made. It is determined only on the basis of length of service. Such length 

of service may be on the basis of the difference of continuous officiation or on the basis 

of the difference of substantive appointment in the cadre or grade or service which may 

be reckoned from the date of confirmation on the basis of regularisation. It is now well 

settled that even in cases of probation or officiating appointments which are followed by 

a confirmation unless a contrary rule is shown the service rendered as officiating 

appointment or on probation cannot be ignored for reckoning the length of continuous 

officiating service for determining the place in the seniority list. Where the first 

appointment is made by not following the prescribed procedure and such appointee is 

                                                           
315 AIR 1999 SC 3616 



133 
 

approved later on, the approval would mean his confirmation by the authority shall 

relate back to the date on which his appointment was made and the entire service will 

have to be computed in reckoning the seniority according to the length of continuous 

officiation.316 

c. From the Date of Probationary Appointment and Date of Examination 

In computing the length of service the period during which the employee is under 

training or probation is to be reckoned. This follows from an appreciation of the true 

nature of probationary appointment. As pointed out by the Supreme Court in High Court 

of Punjab and Haryana vs. State of Haryana317, confirmation of an officer on successful 

completion of appointment and that such a meaning of confirmation would make 

appointment a continuing process till confirmation.  

In Rohitash Kumar vs. Om Prakash Sharma318, the Service Seelction Board (CPOs) 91, 

selected 154 persons to be appointed as Assistant Commandants (Direct Entry), and they 

were then sent for training in two separate batches. Batch No. 16 consisted of 67 officers 

who joined the training on 1-2-1993, while Batch No. 17 consisted of 87 officers who 

joined the training on 2-7-1993. They could not be sent for training in one batch, even 

though they had been selected through the same competitive examination, due to 

administrative reasons i.e., character verification, etc. Respondent 1 who was promoted 

from the feeding cadre joined his post on 15-3-1993. Thus, it is evident that he was 

placed in the promotional cadre prior to the commencement of the training of Batch No. 

17 on 2-7-1993. The Single Judge dealing with Rule 3 of the Border Security Force 

(Seniority, Promotion and Superannuation of Officers) Rules, 1978, held that: 

promoted, their seniority is to be determined on the basis of continuous appointment on 

a day in which they are selected or promoted to that rank. In case of direct entrants their 

inter se seniority is to be determined on the basis of aggregate marks obtained by 

them.inter se seniority of the officers is to be determined according to the date of their 

continuous appointment in the rank. Proviso to the Rule is clear. It is specifically 

mentioned that in case of direct entrants, the date of appointment shall be the date of 

commencement of their training course at the Border Security Force Academy  
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It was further observed by the Supreme Court that if the settled legal proposition is 

referred to hereinabove, no other interpretation is permissible. The language of the said 

Rule is clear. There is no ambiguity with respect to it. The validity of the Rule is not 

under challenge. In such a fact situation, it is not permissible for the Court to interpret 

the rule otherwise. The said proviso will have application only in a case where officers 

who have been selected in pursuance of the same selection process are split into separate 

batches. Interpreting the Rule otherwise would amount to adding words to the proviso, 

which the law does not permit. If the contention of the appellants is accepted, it would 

amount to fixing their seniority from a date prior to their birth in the cadre. 

In State of M.P. vs. Ram Kinkar Gupta319, the respondent was appointed on probation on 

10 January, 1980. It was necessary for every probationer to pass a departmental 

examination during his probation period for confirmation. The respondent was granted 

an extension of one year for completing the probation and within that extended period he 

passed the requisite departmental examination on 19 January, 1984. Seniority of the 

respondent should be fixed from the date of passing of departmental examination and 

not from the date of joining. 

The rules may also provide the date of passing an examination as the determining 

criterion for inter-se seniority in the promotional grade. In such a situation the fact that 

some were enjoying higher pay scale or higher responsibilities was irrelevant. 

3.5. Seniority of Direct Recruits 

The principles on which the seniority of Direct Recruits are based can be summarised as 

under: 

i. Where the seniority rules require the fixation of the seniority of direct recruits of 

the basis of the recommendation of the public service commission or the selecting body, 

the arrangement of names in the order of merit by such authority by itself constitutes 

recommendation regarding the seniority. The appointing authority has to fix seniority of 

the officials directly recruited in the same order; it cannot determine the seniority in any 

other manner. Seniority is not determined by mere fortuitous reporting for duty earlier 

and the date of joining report; seniority would be determined on the basis of the ranking 
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done by the Selection Board and as arranged in the roster320. Where the selection process 

has ranked the candidates, merely because a person ranked higher had a later date of 

joining, within the stipulated period or extended period of joining granted by the 

authorities, cannot change the seniority based on the performance in the selection board. 

A mere delay in joining, particularly when it was for eight days and for reasons beyond 

ity.321 

ii. But where the rules provide that if the direct recruit fails to report for dduty within 

the prescribed time, he has to take seniority from the date of joining the duty. By not 

joining duty within the prescribed time he loses his seniority on the basis of the select 

list.322 

iii. The seniority of direct recruits is always determined on the basis of the select list 

prepared by the public service commission or any recruitment committee or authority 

appointed for the purpose. The circumstances under which the seniority arranged in the 

manner could be varied is on the basis of the date of confirmation. This may happen on 

account of a person who has secured a higher rank in the list of selected candidates not 

completing the period of probation satisfactorily or not fulfilling the conditions of 

confirmation, within the time allowed and his period of probation is extended. In such 

cases, the person though placed lower in the list of selected candidates by completing 

the period of probation satisfactorily and also fulfilling other requirements (such as 

passing of departmental examination) within the time allowed gets confirmed earlier, the 

seniority gets altered and the person so confirmed becomes senior.323 

3.6. Seniority of Promotees 

a) When promotions are made irregularly 

The seniority of persons promoted to the higher cadre is normally according to the date 

of promotion. But where promotion are made irregularly and out of turn without 

considering the cases of seniors or on the basis of a provisional seniority list, the 

seniority of the persons promoted on officiating basis is the same as their seniority in the 

substantive cadre. Where a seniority list made subsequently is held to be invalid and the 

earlier seniority list affirmed by a state administrative tribunal, and has attained finality, 
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any order of the courts in subsequent proceedings permitting the raising of a distinct 

cause of action relating to the seniority order in its implementation, cannot allow the 

petitioner to challenge the validity of the earlier seniority list before the tribunal. The 

earlier order of the administrative tribunal would operate as res judicata on the 

petitioner. 

The court has ordered the payment of cost for wrongful denial of seniority to the 

aggrieved party. Where due to a writ petition filed by the respondent, she was promoted 

as principal and the appellant wrongly reverted from that post, and it was subsequently 

held that the respondent was not entitled to the post by way of seniority, the court had 

ordered the respondent to pay Rs. 5000 to the appellant for this wrongful denial of 

promotion. 

b) When promotion was passed over and given later 

Similarly, in cases where the case of a senior official is not considered for promotion as 

on the date when his immediate junior is promoted, on account of the pendency of 

departmental enquiry or on account of the senior official being on deputation or such 

other reason, as senior official though promoted later will retain his seniority in the 

substantive cadre as also in the higher cadre, i.e., the seniority of an officer promoted 

later unless he was superseded has to be fixed in the higher cadre just above the junior 

official though promoted earlier. 

c) Seniority  when juniors and seniors are still officiating in higher cadre 

Where the rules provide that though the senior official gets promoted later and junior 

official promoted earlier on account of his passing departmental examination earlier, the 

seniority in the higher cadre has to be fixed according to the seniority in the substantive 

cadre, as long as the junior promoted earlier has not been confirmed, the senior official 

promoted later gets his seniority in the higher cadre above his junior promoted earlier. 

But the position will be different when the rules specifically provide that the senior 

stopped at the qualification bar and superseded by his junior with the requisite 

qualification becomes junior so promoted. In such a case junior promoted to the higher 

cadre becomes senior to his erstwhile senior whom he superseded permanently. 
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d) Superseded officer cannot regain seniority 

When senior officers are considered unfit for promotion and the junior officers are 

promoted the latter acquire seniority. To revise the seniority position after the erstwhile 

seniors have acquired the qualification or eligibility for promotion would result in 

disruption of seniority of all persons who had been regularly promoted and it would 

introduce utter uncertainty for an indefinite period of time regarding the ranking of 

officers in higher category. Therefore, seniority once acquired by a junior officer by 

supersession of his senior cannot be allowed to be upset subsequently. Even if the senior 

is subsequently promoted he cannot regain the seniority. Even if subsequently the junior 

so promoted is reverted for want of post, etc., he still ranks senior in the lower cadre 

above his erstwhile senior and will have preference for promotion when occasion arises 

once again. 

e) Seniority acquired by selection cannot be altered 

Where a promotion is made on selection based on the merit and suitability of the officers 

in the lower cadre, a person selected and appointed earlier gets seniority over the 

persons selected later. In such a case, even a revision of seniority in the lower cadre 

cannot be taken as the basis for altering the seniority of persons who are selected and 

appointed. 

f) Deemed date of promotion as basis for seniority 

The appointing authority has the power to retrospectively promote the seniors by giving 

deemed dates of promotion and to adopt the said date for fixing seniority of promotees, 

where junior officials are promoted ignoring the claims of senior officials wrongly on 

account of wrong fixation of seniority or other reasons. 

g) Retrospective promotion must not exceed number of vacancies 

In a review of promotions which had ignored just claims of retrospective promotion, 

these should be limited to the then existing vacancies. If there were no vacancies, then 

the only course open to the appointing authority is to review the entire position and 

revert the juniors or give them a later date of promotion, and give earlier deemed dates 

of promotion to the seniors. The appointing authority cannot resort to any method of 

rectifications which results in larger number of promotions than warranted by the actual 
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promotional vacancies. Any such retrospective promotion measure which affects the 

seniority of others subsequently appointed is illegal. 

h) Denial of retrospective confirmation and seniority on retrospective promotion 

illegal 

When a wronged senior is promoted with retrospective effect from the date of the 

promotion of his juniors there is no justification for the state to deny him confirmation 

and seniority from the said date. A retrospective promote is also entitled to be confirmed 

in preference to his junior and to be placed in the seniority list above the junior 

promoted earlier. This accords with the result if the normal process of promoting the 

senior was not infringed in the first place. 

3.7. Inter Se Seniority 

the 

determination of seniority is concerned, this term has occupied a special place in the 

study of service jurisprudence. The problem of inter se seniority arises when the 

question of determination of seniority comes up in circumstances where service 

personnel to a cadre have been appointed or recruited from two or more sources. 

Disputes of inter se seniority also arise between reserved and general category 

candidates and service personnel who hold ad hoc and substantial positions. In this 

section we will discuss inter se disputes under three sub-heads vis.- 

i. Inter se seniority between reserved and general category candidates 

ii. Inter se seniority between candidates holding ad hoc and substantial posts 

iii. Inter se seniority between direct recruits and promotees. 

3.7.1. Inter se Seniority Between Reserved and General Category Candidates 

It has been the rule that seniority of reserved candidates who have been promoted to a 

general candidate shall be made from their date of joining on their promotion and this 

seniority cannot be wiped out even after the promotion of the general candidate.  The 

matter of inter se seniority between reserved and general category candidates came up 

for consideration in the leading judgment of Ajit Singh Januja vs. State of Punjab.324 
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The controversy which has been raised in the present appeals is: whether, after the 

members of Scheduled Castes/Tribes or Backward Classes for whom specific percentage 

of posts have been reserved and roster has been provided having been promoted against 

those pos

applicability of the roster system, can claim promotion against general category posts in 

still higher grade on the basis of their seniority which itself is the result of accelerated 

promotion on basis of reservation and roster? The learned counsel, appearing for the 

appellants, took a clear and definite stand that they have no grievance or objection if 

members of the Scheduled Castes or Backward Classes, for whom reservation has been 

made and roster has been prescribed even in the promotional posts, get accelerated 

promotions against those posts. But the question is: whether, on this basis such 

promotion against the general category posts in still higher grade of service merely 

because they had been promoted before the general category candidates, who were 

senior to them in the lower grade and have been promoted later in their turn? In other 

words, is the benefit of extra seniority obtained by a reserved category candidate by 

earlier promotion under the reservation policy to the reserved post, also available to him 

for competing with his otherwise senior general category candidate, who got promoted 

to the same cadre later only because of the reservation policy, for promotion to a general 

category post also in the next higher grade.  

The High Court has relied on circulars dated 19.7.1969 and 8.9.1969 for purpose of 

holding that even after the percentage reserved in a cadre is filled and the roster is 

complete, the members of the Scheduled Castes and Backward Classes can be promoted 

against general category posts on basis of seniority. It may be mentioned that the 

aforesaid circulars do not refer anything about reservation in promotional posts or in 

was by oversight that for purpose of coming to the conclusion aforesaid reference has 

been made to those circulars. However, the circular which is relevant in this connection 

is No. 1494-SWI-74/8105 dated 4.5.1974, which had been challenged by the appellants 

before the High Court. The relevant whereof is as follows: 

 at present reservation for Scheduled Castes and Backward Castes is applicable in 

promotions to and within class III and IV only. Since these castes/classes are poorly 
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represented in various higher services in the State Government, it has been under the 

active consideration of the State Government that some reservation in promotions within 

higher services as well should be made for them. It has now been decided that except in 

the case of All India Services, 16% of the posts to be filled by promotion to or within 

Class I or II services under the State Government should be reserved, subject to the 

following conditions:  

(a) The persons to be considered must possess the minimum necessary  qualifications, and 

(b) They should have a satisfactory record of service. 

(2) In a lot of 100 vacancies occurring from time to time, those falling at serial numbers 

mentioned below should be treated as reserved for the members of Scheduled Castes: 

1, 7, 15, 22, 30, 37, 44, 51, 58, 65, 72, 80, 87, 94 and so on. Vacancies falling at serial 

numbers 26 and 76 should be treated as reserved for members of Backward Classes. 

(3) The reservation prescribed shall be given effect to in accordance with a roster to be 

maintained in each Department. The roster will be implemented in the form of a running 

 

Before examining the grievance of the appellants regarding the members of Scheduled 

the policy of reservation and applicability of the roster system, being considered against 

general category posts in still higher grade, it will be proper to point out that the 

aforesaid circular dated 4.5.1974 shall be deemed to be invalid, so far it says that the 

reservation prescribed shall be given effect to in accordance with a roster to be 

maintained which w

 because of the judgment of the Supreme Court Constitution Bench in R.K. 

Sabharwal vs. State of Punjab. The Constitution Bench has clearly and categorically said 

 is to operate only till the quota provided under the instruction 

is reached and not thereafter. Once the prescribed percentage of posts is filled thereafter 

the roster does not survive. As such there is no question of implementing the roster in 

the for

4.5.1974. 

In view of the judgment of this Court in the case of R.K. Sabharwal that a member of 

Scheduled Castes or Backward Classes who enters in service by process of direct 
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recruitment and is appointed on his own merit belongs to a class different from the class 

who are appointed at the initial stage or are promoted thereafter, applying the principle 

of reservation and system of roster, the appellants now cannot make any grievance if a 

member of Scheduled Castes or Backward Class, who has entered into service on his 

own merit having competed with general category candidates, is considered and 

promoted in the higher grade on the posts which are in the general category because of 

his seniority or merit. The rub is as to whether the members of the Scheduled Castes or 

Backward Class who have been appointed/promoted on basis of the policy of reservation 

and system of roster can also claim to be promoted against general category posts in 

h

objection if accelerated promotions in still higher grade posts are given to such 

appointees/promotes applying the roster system i.e. against the posts reserved for them 

till the period of five years fixed by this Court in the case of Indra Sawhney vs. Union of 

India expires. But whether such appointees/promotes can claim promotion against 

general category posts in the higher grade, on basis of their seniority in the lower grade 

having been achieved because of the accelerated promotion or appointment by applying 

the roster.  

Backward Classes in two categories, i.e. those who are appointed or promoted having 

competed with general category candidates on merit and those who are 

appointed/promoted on basis of reservation and roster. For those who have competed on 

merit, it has been held that their number is not to be taken into consideration while 

working out the percentage of reservation. In respect of those members of Scheduled 

Castes and Backward Classes, who have been appointed/promoted on the basis of 

a

roster cannot be operated thereafter. In other words, there is no question of promoting 

further number of such candidates, who have been appointed/promoted on the basis of 

reservation and roster.  

If the contention of the respondents is accepted as has been done by the High Court that 

such appointees/promotes can be considered against posts meant for general category 

candidates merely because they have become senior on basis of accelerated promotions, 
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then according to the Supreme Court Bench, that exercise shall amount to circumventing 

for all practical purposes the promotions of such candidates are being continued like a 

running account although the percentage of reservation provided for them has been 

reached and achieved. Once such reserved percentage has been achieved and even the 

operation of the roster has stopped, then how it will be permissible to consider such 

candidates for being promoted against the general category posts on the basis of their 

accelerated promotion, which has been achieved by reservation and roster.  

Regarding the matter of inter-se seniority between reserved candidates and general 

candidates, Mr. Justice B.P. Jeevan Reddy, speaking for the Court, in Union of India vs. 

Virpal Singh Chauhan325, observed in the following words: 

in the promoted category shall continue to be governed by their panel position. We have 

non-

question arises, what did the circular/ letter dated August 31, 1982 mean when it spoke 

of seniority being governed by the panel position? In our opinion, it should mean the 

panel prepared by the selecting authority at the time of selection for Grade C. It is the 

seniority in this panel which must be reflected in each of the higher grades. This means 

that while the rule of reservation gives accelerated promotion, it does not give the 

accelerated- or what may be called, the consequential-  

It was also said:  

-three 

candidates being considered for eleven vacancies, all are Scheduled Castes/Scheduled 

Tribes candidates. Not a single candidate among them belongs to general category. The 

learned Counsel for the respondent is justified in complaining that appellants have 

failed to explain how such a situation has come about. Not only are the juniors stealing 

a march over their seniors but the march is so rapid that not only erstwhile compatriots 

are left far behind but even the persons who were in the higher categories at the time of 

entry of Scheduled Castes and Scheduled Tribes candidates in the service have also 
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been left behind. Such a configuration could not certainly have been intended by the 

framers of the Constitution or the framers of the rules of reservation. In the absence of 

any explanation from the authorities, the best we can do is to ascribe it as faulty 

implementation of the rule of reservation. In other words, not only have the Railways 

not observed the principle that the reservation must be vis-à-vis posts and not vis-à-vis 

vacancies but they had also not kept in mind the rule of seniority in the promotion posts 

ferred to supra. Yet another principle 

which the authorities appeared to have not observed in practice is that once the 

percentage reserved for a particular reserved category is satisfied in that service category 

or grade (unit of appointment) the rule of reservation and the roster should no longer be 

allowed. Because of the breach of these three rules, it appears that the unusual situation 

complained of by the general candidates has come to pass. The learned Counsel for 

general candidates is right that such a situation is bound to lead to acute heart-burning 

among the general candidates which is not conducive to the efficiency of 

  

Once the quota is full and roster has stopped for members of the Scheduled Castes and 

Backward Classes in respect of whom reservation has been made and roster has been 

prescribed then their case for promotion to still higher grade against general category 

posts have to be considered not treating them as members of the Scheduled Castes or 

that the candidates belonging to Scheduled Castes who compete on their own merit 

along with general category candidates then they are not to be counted within the 

percentage of reservation made for such candidates in the service, because they have 

competed with the general category candidates on their own merit. The same principle 

which has been enunciated by the Constitution Bench in the aforesaid case shall be 

applicable whenever a member of Scheduled Castes or Backward Classes has got 

accelerated promotion to a higher grade and is to be considered for further promotion to 

a higher grade against general category posts. The accelerated promotions are to be 

made only against the posts reserved or roster prescribed. There is no question of that 

benefit being available when a member of Scheduled Castes or Backward Classes claims 

promotion against general category posts in the higher grade. It need hardly be pointed 

out that such candidates who are members of the Scheduled Castes or Backward Classes 
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and have got promotion on basis of reservation and application of roster before their 

seniors in the lower grade belonging to general category, in this process have not 

superseded them, because there was no inter se comparison of merit between them. As 

such when such seniors who belong to general category, are promoted later it cannot be 

said that they have been superseded by such members of Scheduled Castes or Backward 

Classes who have been promoted earlier. While considering them for further promotion 

against general category posts if the only fact that they have been promoted earlier being 

members of Scheduled Castes or Backward Class is taken into consideration, then it 

shall violate the equality clause and be against the view expressed not only in the case of 

R.K. Sabharwal  by the Constitution Bench, but also by the 9 Judges Bench in the case 

of IndraSawhneywhere it has been held that in any cadre reservations should not exceed 

beyond 50%. The 50% posts already being reserved against which promotions have 

been made then any promotion against general category posts taking into consideration 

that they are members of the Scheduled Castes or Backward Classes, shall amount to 

exceeding the limit fixed in the case of IndraSawhney (supra).  

promotion, it was said by B.P. Jeevan Reddy, J with whom it appears seven out of nine 

any opinion on that question: 

 

holding that reservation can be provided even in the matter of promotion. While it is 

certainly just to say that a handicap should be given to backward class of citizens at the 

stage of initial appointment, it would be a serious and unacceptable inroad into the rule 

of equality of opportunity to say that such a handicap should be provided at every stage 

of promotion throughout their career. That would mean creation of a separate category 

apart from the mainstream a vertical division of the administrative apparatus. The 

members of the reserved categories need not have to compete with others but only 

among themselves. There would be no will to work, compete and excel among them. 

Whether they work or not, they tend to think, their promotion is assured. This in turn is 

bound to ge -

competition members. All this is bound to affect the efficiency of administration. Putting 

the members of backward classes on a fast-track would necessarily result in leap-
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frogging and the dele -

At the initial stage of recruitment reservation can be made in favour of backward class of 

citizens but once they enter the service, efficiency of administration demands that these 

members too compete with other others and earn promotion like all others no further 

-

learned Judges of this Court has said in another connection. They are expected to 

operate 

career. That would not be in the interest of efficiency of administration nor in the larger 

interest of the nation. It is wrong to think that by holding so, we are confining the 

backward class of citizens to the lowest cadres. It is well known that direct recruitment 

takes place at several higher levels of administration and not merely at the level of Class 

IV and Class III. Direct recruitment is provided even at the level of All India Services. 

Direct recruitment is provided at the level of District Judges, to give an example nearer 

home. It may also be noted that during the debates in the Constituent assembly, one 

referred to reservation in promotion; it does not appear to have been within their 

 

It cannot be disputed that the first promotion to such candidates was given without 

judging him on principle either seniority-cum-merit or merit-cum-seniority in the lower 

grade. It was given by applying principle of reservation and roster, the impugned 

circular dated 4.5.1994 quoted above itself says that it had been decided that the 16% of 

the posts are to be filled up by promotion to Class I and Class II services under the State 

Government, have been reserved for members of the Scheduled Castes and Backward 

Classes subject to the conditions (a) the persons to be considered must possess the 

minimum necessary qualifications, and (b) they should have a satisfactory record of 

service. Thereafter the roster has been fixed in different grades for their accelerated 

promotions. In this background, while considering them for promotion to general 

category posts in still higher grade posts, the fact that they had been promoted earlier on 

basis of the policy of reservation and applying the roster system cannot be overlooked. It 

cannot also be overlooked that at the first promotion from the basic grade, there was no 

occasion to examine their merit or suitability for purpose of their promotion. The only 

requirement prescribed is that they should possess the minimum necessary qualifications 

and they should have satisfactory record of service. In actual working, it can be 
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service, there are 10 posts.  On basis of roster, the reserved category candidates are at 

serial nos. 2, 6, and 10 whereas general category candidates are at serial nos. 1, 3, 4, 5, 

7, 8 and 9. On basis of reservation and roster system, the reserved category candidates at 

Sl nos. 2 and 6 are pr

there are only 3 posts, out of which one is reserved for members of the Scheduled 

Castes. The candidate who had been promoted on basis of reservation to post at Sl. no. 2 

will be promoted before general category candidates at Sl. Nos. 1, 3, and 4 to one of the 

concerned are m

out of three posts although the quota of reservation and roster is complete with the 

promotion of the reserved category candidate at Sl. No. 2 against one of the three posts. 

candidates beyond the limit of reservation and without any roster being available. In this 

process, the merit of the reserved category candidate at Sl. No. 6 has not been 

considered. It need not be pointed out that but for the principle of reservation and roster, 

he could not have been promoted earlier than candidates at Sl. Nos. 1, 3, and 4 in grade 

as to be 

filled up from amongst general category candidates.  

The Constitution Bench in R.K. Sabharwal has said in clear and unambiguous terms that 

stop and there is no question of promoting beyond the posts which had been reserved. In 

the said judgment, it has been said in respect of members of Scheduled Castes that if 

they are appointed/promoted on their own merit, then such candidates shall not be 

counted towards the percentage of reservation fixed for them. On the basis of same 

logic, whenever members of the Scheduled castes are to be considered for promotion 

against posts which are not reserved for them, then they have to be selected on merit 

only. They cannot 
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belonging to the general category and even for promotion against general category posts 

in grad  

The Supreme Court Bench concurred with the view in Union of India v. Virpal Singh 

Chauhan 326  that seniority between the reserved category candidates and general 

candidates in the promoted category shall continue to be governed by their panel 

position i.e. with reference to their inter-se seniority in the lower grade. The rule of 

reservation gives accelerated promotion, but it does not give the accelerated 

inted out above that when a scheduled caste/tribe 

candidate is promoted earlier by applying the rule of reservation/roster against a post 

reserved for such scheduled caste/tribe candidate, in this process he does not supersede 

his seniors belonging to the general category. In this process, there was no occasion to 

examine the merit of such scheduled caste/tribe candidate vis-à-vis his seniors belonging 

to the general category.  

As such it will be only rational, just and proper to hold that when the general category 

candidate is promoted later from the lower grade to the higher grade, he will be 

considered senior to candidate belonging to the scheduled caste/tribe who had been 

given accelerated promotion against the post reserved for him. Whenever a question 

arises for filling up a post reserved for scheduled caste/tribe candidate in still higher 

grade, then the general category candidate who has been promoted later shall be 

considered senior and his case shall be considered first for promotion applying either the 

principle of seniority cum merit or merit cum seniority. If this rule and procedure is not 

applied, then result will be that majority of the posts in the higher grade shall be held at 

one stage by persons who have not only entered in service on basis of reservation and 

roster but have excluded the general category candidates from being promoted to be 

posts reserved for general category candidates merely on ground of their initial 

accelerated promotions. This will not be consistent with the requirement or the spirit of 

Article 16 (4) or Article 335 of the Constitution.  

According to the Bench, the Full Bench was not justified in saying the case of Jaswant 

Singh v. the Secretary to Govt. of Punjab327 that non-consideration of Scheduled Castes 

candidates against general category posts on basis of their prior promotion will be hit by 
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Articles 14, 15 and 16 of the Constitution. That view shall be deemed to be against the 

pronouncement of this Court by the nine Judges Bench in the case of IndraSawhney as 

well as the view expressed by the Constitution Bench in the case of R. S. Sabharwal.  

Hence, it was held in this case that non consideration of Scheduled Caste candidates 

against general category posts on the basis of their prior promotion is not hit by Articles 

14, 15 and 16. By virtue of the principle of seniority-cum-merit, if any scheduled class 

candidate becomes eligible, they can compete with the general candidate for those posts 

which are not reserved and claim promotion. This right has been protected under 

Articles 14 and 16(1) and 16(2) even when the total number of Scheduled Caste 

members in the cadre is holding posts more than prescribed percentage. 

a. Seniority of Roster Point Promotee 

In the case of M.G. Badappanavar vs. State of Karnataka328, the matter of seniority of 

Reserved category (roster point) promotees vis-a-vis general category promotees had 

been raised. In this case, the initial recruitment of the general candidates and the 

reserved candidates was as Junior Engineers (later on came to be called Assistant 

Engineers) and then the next promotion was to the post of Assistant Executive Engineers 

and then to the post of Executive Engineers. At both these levels there has been a roster 

ppellants and the 

respondents (reserved candidates) were recruited as Junior Engineers and the appellant 

general candidates were senior to one or the other of the reserved candidates at Level 1. 

The reserved candidates thereafter got promotion as per roster points from Level 1 to 

Level 2 (Assistant Executive Engineers). From Level 2, the roster promotees were 

promoted again to Level 3 as Executive Engineers by way of further roster. The senior 

general candidates got promoted as per Rules  either by seniority at basic level or by 

selection  and reached Level 3. By that time the reserved candidates were still at Level 

3. But they were promoted to Level 4 treating them as senior to the general candidates. 

This was done taking into account the fact that the reserved candidates reached the 

category of Executive Engineers earlier than the general candidates. While deciding this 
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case, the Supreme Court Bench heavily relied upon the judgments of Indra Sawhney vs. 

Union of India329 and Ajit Singh (II) vs. State of Punjab330. 

The Supreme Court in Indra Sawhney case held that if creamy layer among backward 

classes were given same benefits as backward classes, it will amount to treating equals 

unequally. Equality is a basic feature of the Constitution of India and any treatment of 

equals unequally or unequals as equals will be violation of the basic structure of the 

Constitution of India. Therefore, if seniority is given to the roster point promotees it will 

violate the equality principle which is part of the basic structure of the Constitution of 

India. Even Article 16(4A) cannot therefore, be of any help to the reserved candidates. 

That is the legal position under the Constitution of India.  

According to Ajit Singh II, if by the date when reserved candidates were promoted as 

Superintending Engineers, the general candidates had already reached the said level by 

normal promotion system, then the general candidates must be treated as Executive 

Engineers as senior to the reserved candidates. The general candidates had a right under 

Articles 14 and 16 to be considered for promotion as Superintending Engineers as 

seniors to the reserved candidates. This was unfortunately not done. After Ajit Singh II 

this had be rectified. Therefore, in accordance with Ajit Singh II the seniority lists in the 

category of Executive Engineers has to be first reviewed, treating the general candidates 

as seniors to such of the reserved candidates provided the senior general candidates 

reached Level 3 (Executive Engineers) before the reserved candidate concerned was 

promoted as Superintending Engineer. After reviewing the seniority and refixing the 

same at the level of Executive Engineer, the promotions to the category of 

Superintending Engineer have to be reviewed next. While considering the promotions of 

the reserved candidates at Level 1 (Junior Officers later called Assistant Engineers) and 

at Level 2 (Assistant Executive Engineer), the principles laid down in R.K. Sabharwal 

case have to be kept in mind, as explained in Ajit Singh II. Once the promotions at the 

level of Superintending Engineers are reviewed, the further promotions to the post of 

Chief Engineer or equivalent posts or posts higher up have also to be reviewed.  

However, in Ajit Singh II reversions were directed not to be made in respect of reserved 

candidates promoted on the basis of roster-point seniority before 1-3-1996. In other 
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words, notwithstanding the review of seniority at various levels starting from level of 

Executive Engineer and the consequent downgradation of seniority, if any, at that level, 

any promotion of a reserved candidate to the post of Superintending Engineer which 

took place before 1-3-1996, contrary to principles now laid down in Ajit Singh II should 

not be disturbed. In Ajit Singh II the Supreme Court also explained what was the meant 

by the prospectivity of Sabharwal w.e.f. 10-2-1995. That has to be also borne in mind. 

In view of the above general directions, it is not necessary to go into individual facts and 

seniority etc. details of which were placed before the Court by way of various charts. 

Some general candidates who have since retired, were indeed entitled to higher 

promotions while in service. If Ajit Singh II is to apply, they would get substantial 

benefits which were unjustly denied to them. The decision in Ajit Singh II is binding 

that the seniority lists and promotions be reviewed as per the directions given above, 

subject of course to the restriction that those who were promoted before 1-3-1996 on 

principles contrary to Ajit Singh II need not be reverted and those who were promoted 

contrary to Sabharwal before 10-2-1995 need not be reverted. This limited protection 

against reversion was given to those reserved candidates who were promoted contrary to 

the law laid down in the above cases, to avoid hardship. 

Though their seniority is revised at level of Executive engineer or above and though thay 

might not have been promoted if the law laid down by the Supreme Court in Ajit Singh 

II and Sabharwal were applicable to them at the relevant time, still for purposes of their 

retiral benefits, the said benefits shall be computed on the basis of the posts factually 

held by them at the time of retirement and on the emoluments actually drawn by them 

and not on the basis of the result of any review that is now directed. 

So far as the general candidates are concerned, their seniority will be restored in 

accordance with Ajit Singh II and Sabharwal and they will get their promotions 

accordingly from the effective dates. They will get notional promotions but will not be 

entitled to any arrears of salary on the promotional posts. However, for purposes of 

retiral benefits, their position in the promoted posts from the notional dates -  as per the 

judgment  will be taken into account and the retiral benefits will be computed as if they 

were promoted to the posts and drawn the salary and emoluments of those posts, from 

the notional dates. 
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3.7.2. Inter se Seniority Between Candidates Holding Ad hoc Posts and Substantial 

Posts 

 The question of inter-se seniority between candidates holding ad hoc posts and substantial 

posts came up in the case of  M.P. Palanisamy vs. A Krishnan331 . In this case the 

Government of Tamil Nadu, being in dire need of teachers, appointed some teachers who 

had the necessary qualifications under Rule 10 (a)(i)(l) of General Rules of T. N. P. S. C. 

on ad hoc basis. The ad hoc appointees were not selected by T. N. PSC and were appointed 

prior to 1986. The T. N. PSC started taking steps to fill posts of P. G. Assistants (Higher 

Secondary School teachers) and appointed teachers selected by it, in 1986. The ad hoc 

appointees, however, were subsequently regularised by the Govt. by G. O. Ms. dated 12-12-

1988 on a condition that they would not be entitled for monetary benefits and would have to 

take their seniority below the last candidate selected by TNPSC in the examination. The 

conditional regularisation was accepted without demur. It was only when the Director of 

School Education prepared a Panel of candidates for the post of Higher Secondary Head 

Masters, which did not include the names of P. G. Assistants appointed under Rule 

10(a)(i)(l), the question of inter-se seniority was raised by ad hoc appointees. They claimed 

that all those T. N. P. S. C. appointed P. G. Assistants should be ranked junior to the P. G. 

Assistants appointed under Rule 10(a)(i)(l), as the TNPSC appointed P. G. Assistants had 

acquired qualification after their appointments whereas the ad hoc appointees were 

qualified when they were appointed and had put in service without breaks. Therefore, 

though the act of the State Government in regularizing them was correct, the provision that 

their seniority will be below those who were selected by TNPSC in 1986, is not correct. 

Held, it is true that when a candidate is appointed under Rule 10 (a)(i)(l) of T. N. P. S.C. 

Rules on ad-hoc basis and is subsequently regularized, then ordinarily, his seniority has to be 

reckoned from the date when he was first appointed, provided he has all the necessary 

qualifications for the job. But though the appellants had the necessary qualifications at the 

time of their initial appointment under Rule 10(a)(i)(l) and though they were subsequently 

regularized also, the regularization was conditional regularization, which was done way 

back in 1988. The condition regarding the senioritywas explicit in the said regularization. 

This regularization was all along accepted by the present appellants. The appellants had 

earlier challenged only the first condition regarding the appointment and chose not to 

                                                           
331 AIR 2009 SC 2809 



152 
 

challenge the second condition. They could not thereafter turn back and challenge the 

second condition in the second or third round of litigation.  

It is clear from the first proviso to R. 23(a)(i) of T. N. State and Subordinate Service Rules 

that in case of an ad-hoc employee, he cannot claim any seniority to the junior-most person 

already in service. All the TNPSC selected P. G. Assistants were already in service, when 

the question of regularization of the P. G. Assistants appointed under Rule 10(a)(i)(l) came 

for consideration. Therefore, the stance of the Government in providing the second 

condition for regularising their services was absolutely correct and by mere subsequent 

regularization, that too without taking any examination under TNPSC or undergoing any 

recruitment process and facing general competition from the other candidates, the ad-hoc P. 

G. Assistants could not be held seniors to those, who were already in service. In a recent 

decision in K. Madalaimuthu and Anr. v. State of T.N. and Ors.332, the Supreme Court 

again reiterated the principles of fixation of seniority in case of the persons, who were 

temporarily appointed according to seniority Rules. This Court Relying upon decisions 

in V. Srinivasa Reddy v. Govt. of A.P.333, as also, State of T.N. v. E. Paripoornam334 and  

L. Chandrakishore Singh v. State of Manipur 335 , the Supreme Court came to the 

conclusion that the High Court had erred in holding that the temporary appointees under 

Rule 10(a)(i)(l) were entitled to the seniority right from the date of their first 

appointment and not from their regularisation. Therefore, the general principles of 

seniority, i.e.,  ad hoc candidates cannot get their seniority right from their date of 

appointment, will apply and their seniority shall be calculated from their time of 

regularisation. 

3.7.3. Inter Se Seniority Between Direct Recruits and Direct Recruits 

 Conflict among direct recruits can also arise in relation to their seniority. The appeals 

filed in S. Sreedhar Reddy vs. Government of Andhra Pradesh336 mainly relate to inter se 

seniority o  who were the direct recruits. The 

facts of this case need mention to appreciate the controversy involved in the appeals. In 

the year 1993, the appellants and the private respondents were appointed as SFOs by 
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direct recruitment, which is multi-zonal post, after passing the test conducted by the 

Andhra Pradesh State Level Police Recruitment Board. By virtue of that examination, 59 

candidates were selected in the Multi Zone  I and Multi-II. The said post is covered by 

the Andhra Pradesh Fire Subordinate Service Rules issued under the G.O.Ms No. 568, 

Home (Prisons-A) Department, dated 24-11-1992. According to Rule 12 of the Rules, an 

SFO appointed through direct recruitment must pass three tests, namely, i) Accounts 

Test for Subordinate Officers Part-I; ii) Andhra Pradesh Fire Service Manual; and iii) A 

certificate course of competence in wearing and instructions on Breathing Apparatus, 

within the period of probation which, in turn, described in Rule 9 of the Rules. A 

provisional seniority list was issued by the Department where the appellants were placed 

below the private respondents based on a select list ranking. In the light of these facts, 

the question before the High Court was whether Rc. No. 83/E1/2001 dated 22.05.2012 

which created two classes amongst SFOs for determination of their inter se seniority, 

namely, one class which cleared the tests in time and the other class which cleared the 

tests late, was legally justifiable and, if so, whether it was in confrontation with the 

Rules for giving effect to it for determination of their inter se seniority. Having perused 

the relevant Rules, the Supreme Court was of the view that the A.P. Fire Subordinate 

Service Rules and the A.P. State and Subordinate Service Rules do not empower the 

State to make the classification as was sought to be done by the State for determining the 

inter se seniority of SFOs in this case. In the opinion of the Court, taking into account 

the three undisputed facts mentioned above and the Rules governing the probation and 

the seniority, there was neither any justifiable basis for creation of such classification not 

it satisfied the requirement of the Rules which governed determination of their inter se 

seniority. In other words, firstly, when the respondents successfully cleared their 

probation, secondly, when the respondents cleared two tests, thirdly, when the 

Government itself exempted the respondents from appearing in the third test, and lastly, 

when Rules did not provide for creation of two classes between the employees working 

in one Cadre (SFO), then in the view of the Supreme Court, there was no justification on 

the part of the Government for determination of inter se seniority by making 

classification. 
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3.7.4. Inter Se Seniority Between Direct Recruits and Promotees 

Conflicts in realtion to seniority in service between Direct Recruits and Promotees have 

been showing their fangs perennially. There is plethora of cases where the Supreme 

Court has dealt with the dispute between inter-se seniority between direct recruits and 

promotees. In the words of Y.V. Chandrachud, C.J., in O.P. Singla vs. Union of India337, 

direct recruits and this will be one more. Perhaps just an

anybody who shall dispute this apt description by Justice Chandrachud in respect of 

litigations between promotees and direct recruits. In the case of O.P. Singla, the 

Supreme Court was concerned with the question of inter se seniority between promotees 

and direct recruits in the Judicial Service of Delhi. The Court considered the above 

question in light of the provisions in Delhi Higher Judicial Service Rules, 1970. Having 

regard to the provisions contained in rule 2(d), the majority decision in para 21 of the 

Report held as under: 

-exist in order that a person can 

capacity and secondly, the appointment has to be to the Service, that is to a post in the 

Service. Persons who hold posts bearing designations similar to the designations of posts 

comprised in the Service cannot, for that reason alone, become members of the service. 

It is only when they are appointed in a substantive capacity to a post in the Service, that 

 

Rules 3(d), 4, 5, 7, 8 and 9 of the 1963 Rules leave no manner of doubt that a person can 

become a member of the Senior Branch of the Superior Judicial Service only if his 

appointment has been made to a post in the service. If there is no vacancy to be filled in 

by promotion in the cadre of Senior Branch Service, there is question of any 

appointment being made to the service. The membership of service is limited to the 

persons who are appointed within the cadre strength by direct recruitment and by 

promotion. 
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Again, a five-Judge Bench of the Supreme Court  in Direct Recruit Class II Engineering 
338  was concerned with a question of 

seniority in service between the direct recruits and promotees amongst Deputy 

Engineers in the State of Maharashtra. The Court considered the decisions of this Court, 

including S.B. Patwardhan vs. State of Maharashtra339 and Baleshwar Dass vs. State of 

U.P.340 and in paragraph 47 of the Report summed the legal position of. Clauses (A), (B) 

and (C) of paragraph 47 are relevant for the present purpose which read as follows: 

le, his seniority has to be 

counted from the date of his appointment and not from the date of his confirmation.  

The corollary of the above rule is that where the initial appointment is only ad hoc and 

not according to rules and made as a stop gap arrangement, the officiation in such post 

cannot be taken into account for considering the seniority. 

(B) If the initial appointment is not made by following the procedure laid down by the 

rules but the appointee continues in the post uninterruptedly till the regularisation of his 

service in accordance with the rules, the period of officiating service will be counted. 

(C) When appointments are made from more than one source, it is permissible to fix 

ratio for the recruitment from the different sources, and if rules are framed in this regard 

 

In Rudra Kumar Sain vs. Union of India341, a Five-Judge Bench of the Supreme Court 

was again concerned with the inter se seniority between the promotees and direct 

recruits in the Delhi Higher Judicial Service. The contention was whether the guidelines 

and directions given by the Court in O.P. Singla have been followed or not. The Court 

-

service jurisprudence and in para 20 of the Report held as under: 

being appointed to a particular post and then he is appointed with the approval and 

consultation of the appropriate authority and continues in the post for a fairly long 
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-gap or fortuitous or purely 

the promotees in the Delhi Higher Judicial Service in the case in hand was held by the 

-

exclusion of those appointees to have their continuous length of service for seniority is 

 

In Brij Mohan Lal, a three judge Bench of this Court observed that the Court had 

foreseen the possibility of the closure of the Fast Track Courts Scheme. The Court 

noted, inter alia, in the following manner: 

moted judicial officers 

rendered in the parent cadre. However, no right would accrue to such recruits 

promoted/posted on ad hoc basis from the lower judiciary for regular promotion on the 

basis of such appointment. For direct recruits, continuation in service will be dependent 

on review by the High Court and there could be possibility of absorption in the regular 

 

In Debabrata Dash vs. Jatindra Prasad Das 342 , the dispute was regarding inter se 

seniority between direct recruits and promotees under Rules 7, 8 and 9 of the Orissa 

Superior Judicial Service Rules, 1963 and Rules 4 and 7 of the Orissa Judicial Service 

(Special Schemes) Rules, 2001. The respondents in this case were member of the 

Superior Judicial Service (Junior Branch) who was promoted on ad hoc basis to senior 

branch for posting to Fast Track Court. The question for determination was whether the 

promotees could claim seniority over the direct recruits in the cadre of senior branch. 

The brief facts of this case reveal that 72 posts of ad hoc Additional District Judges were 

created under the 2001 Rules to meet its objective were not part of the cadre strength of 

Senior Branch Service in 1963 Rules nor by creation of these posts under the 2001 

promotion as an ad hoc Additional District Judge pursuant to which he joined the post of 

ad hoc Additional District Judge, is traceable wholly because the writ petitioner was 

adjudged suitable on the touchstone of the 1963 Rules, it cannot be said that he was 

given appointment to the ad hoc Additional District Judge under the 1963 Rules, as there 

was no vacancy to be filled by promotion in cadre strength of Senior Branch of the 

                                                           
342 AIR 2013 SC 1700 



157 
 

appointed as Additional Judges, no vacancy to be filled by way of promotion to the 

Senior Branch of the service was available either in the cadre or in the ex-cadre. When 

no vacancy was available against which the respondent could have been brought into 

cadre then his claim for seniority in the cadre over the appellants would not arise. It is 

clear from the Rules 3(d), 4, 5, 7, 8 and 9 of the 1963 Rules that a person can become a 

member of the Senior Branch of the Superior Judicial Service only if his appointment 

has been made to a post in the service. If there is no vacancy to be filled in by promotion 

in the cadre of Senior Branch service, there is no question of any appointment has been 

made to the service. The membership of service is limited to the persons who are 

appointed within the cadre strength by direct recruitment and by promotion. As such 

until the vacancy occurred in the cadre of Superior Judicial Service (Senior Branch) 

which was to be filled up by promotion, the service rendered by the respondent in the 

Fast Track Court cannot be deemed to be service rendered in the Superior Judicial 

Service, Senior Branch, then, he continued to be a member of the parent cadre, i.e., 

Superior Judicial Service (Junior Branch). It was held that this period cannot be counted 

for holding that respondent was senior to appellants. 

Referring to the Direct Recruits Class II Engineering Service Association case, the 

Supreme Court in the case of Debabrata Dash observed that the essence of the direction 

in Proposition (A) is that the seniority of an appointee has to be counted from the date of 

his appointment and not according to the date of confirmation once a recruitee is 

appointed to a post according to rules. In other words, where initial appointment is only 

ad hoc and not according to rules and made as a stop-gap arrangement, the officiation in 

such post cannot be taken into account for considering the seniority. The writ 

petiti

1963 Rules. The simple reason leading to this consequence is that there was no vacancy 

available which was to be filled up by promotion on that date in Superior Judicial 

Service (Senior Branch) 

In Indian Administrative Service (S.C.S.) Association, U.P. vs. Union of India343 the 

1st petitioner in the Writ Petition is an Association representing the officers of the 

"State civil Service of U.P. and petitioner Nos. 2 to 17 are its members. Some of them 
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and Bihar State Officers are the appellants in the two appeals respectively. On January 

19, 1984, the association represented to the Govt. of India requesting to remove 

wide disparity prevailing in different States of promotional avenues from the State 

Civil Services to All India Administrative Service.  The officers from Andhra 

Pradesh and Kerala, on completion of 8 to 9 years of service are becoming qualified 

for promotion to All India Administrative Service, while the officers from States 

like Uttar Pradesh and Bihar would get chance only after putting 24 to 27 years of 

service. The Estimate Committee of Seventh Lok Sabha to in its 77th Report 

highlighted the injustice.   A   committee   of   senior   Secretaries   constituted   by   the   

Union   Govt, recommended, after due consideration, to evolve equitable principles of 

comparable seniority   from   different   States   for   promotion   to   Indian   

Administrative   Service. Pursuant thereto the CentralGovts.  proposed to amend the 

Indian Administrative Service (Regulation of Seniority) Rules, 1954, for short 'the 

Seniority Rules'. In the meantime, the Rules were repealed and replaced by I.A.S. 

(Regulation of Seniority) Rules1987 which came with effect from November 6, 1987 for 

short 'New Seniority Rules'. The first respondent issued Circular letter dated September 

9, 1986 to the State Govt. indicating amendments for fixation of seniority of officers 

promoted from State civil Services' to I.A.S. to give weightage over and above 4 

years in the assignment of year of allotment as per the existing relevant rules, namely, 

four years for the first 12 years State service with additional weightage of one year 

for every two to three years'   completed   service   subject  to   a   maximum   of  five   

years.   After   receiving suggestions or comments from State Governments, the Central 

India exercising the power under Sub-section (1) of Section 3 of All India Service 

Act, 1951 for short, 'the Act' amended the New Seniority Rules, 1987 which 

amendment was published in the gazette of India on February 3,1989 for short the 

'First Amendment Rules'. The proviso there to was made limiting its operation 

prospectively from February 3, 1989, Putting the proviso and its prospective operation 

in issue, the appellants from U.P. in civil Appeal No. of 1992 [S.L.P.(C) No. 13823 of 

1991] filed Original Application No. 18 of 1989 in the Central Administrative 

Tribunal, Allahabad at Lucknow Circuit Bench, contending that they were promoted 

in 1980 onwards but by limiting its application to November 6,1987, they were 

discriminated. Bihar Officers questioned the Rule in O.A. No. 136 of 1989 before the 

C.A.T. at Patna. Therein the appellants though found to be entitled to the total 
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weightage of 9. years since their juniors were given 1983' as the year of allotment, by 

operation of proviso, to Rule 3(3)(ii) of the First Amendment Rules were given 1983 

as the year of allotment. Thereby, they were  

A plain and fair reading of the Sub-rules manifests the Central Government's 

intention that "the year of allotment of a direct recruit officer shall be the year 

following the year in which the competitive examination was held . If any such officer 

was permitted to join probationary training with direct recruit officers of a 

subsequent year of allotment,then he shall be assigned that subsequent year as the 

year of allotment. In determining the seniority of a promotee officer in assigning 

year of allotment, the service rendered in the State Civil Service upto 12 years as 

Dy. Collector, or equivalent posts, weightage of 4 years shall be given. If he has 

completed twelve years of service, he shall also be given the benefit of a wightage of 

 This shall be subject 

to a maximum of five years.  In its calculations, fractions are to be ignored. The 

weightage shall-be computed from the year of appointment of the officer to the 

service. The offending proviso limits the operation of Rule 3(3)(ii)(a) and (b) that 

such an officer shall not be assigned ayear of allotment earlier than the year of 

allotment assigned to the officers senior to him in that select list or appointed on the 

basis of an earlier select list. Under Rule 3(3)(iii) also, though not relevant for the 

purpose of the case but serves as an analogy, that the year of allotment of an officer 

appointed by selection shall also be given the year of allotment in the same manner 

as adumbrated in Sub-rule 3(3)(ii) and its effect also was circumscribed under the 

proviso that he shall not become senior to another. non-State Civil Service Officer 

already appointed to the service. It is, therefore, clear that the New Seniority Rules 

were to be operative from November 6, 1987 and the First Amendment Rules from 

February 3, 1989 with the result that in assigning the year of allotment, full weightage 

of 9 years' eligible service was given to the promotee State Civil Service Officers. 

However, the senior officer to him/her appointed from the State Civil Service earlier in 

the same select list or one above him in the previous select list shall remain senior to 

him. Thereby the proviso averted the effect of pushing an officer who gained entry 

into IAS service by application of rule of weightage in 3(3)(ii) of the rules down in 

seniority. It is settled law that ability, merit and suitability are the criteria to select an 

officer of the State Civil Service for inclusion in the select list for promotion under 
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regulation 9 of the IAS Promotion Regulations -1955 read with Rule 9 of the IAS 

Recruitment Rules 1954. In that behalf no change was brought about. A junior officer 

who thus superseded a senior State Civil Officer became entitled to carry his year of 

allotment and became senior to him in the cadre of IAS. But for the proviso, the 

operation of Rule 3(3)(ii), the senior office would have been saddled with the 

disability to be pushed down in seniority which would have nullified and frustrated the 

hard earned earlier promotion and consequential effect on seniority earned by dint of 

merit and ability. Moreover, the entry into the service is from different streams 

and predominantly by direct recruitment and promotion. The direct recruit gets his 

year of allotment from the succeeding year of his recruitment. The direct recruit officer 

appointed earlier to 1988 also would be adversely effected in their seniority.  

The chief question that came up for determination is: Whether the proviso is violative 

of Article 14 and Article 16(1) of the Constitution of India Undoubtedly all the 

promotees from the State Civil Service constitute a class preceding or succeeding the first 

Amendment Rules? It was observed by the Supreme Court that the purpose of temporary 

truce carved out by the proviso is self-evident. By dint of merit, ability and 

suitability a junior officer could steal a march over the senior officers in the State 

Civil Service and get entry into the Indian Administrative Service earlier to the senior 

officers and thus becomes a member of the Indian Administrative Service. Thereby he 

becomes senior in service. The senior State Civil Service (Officer, who was superseded 

and subsequently became qualified for inclusion in the select list, after the New 

Seniority Rules or the First Amendment Rules came into force, indisputably would be 

junior in I.A.S. cadre to his erstwhile junior officers in State Civil Service. If he 

gets the benefit of the free play of the First Amendment Rules, it would have the 

inevitable effect of depriving the promoted erstwhile junior officers of the benefit of 

early promotion and he would be pushed down and would again become junior to him 

in the Indian Administrative Service. The proviso aims that the State Service senior 

officer, though had varied length of services, but because of late promotion to Indian 

Administrative Service, would receive and forego proportionate weightage of past 

service for a short period till the rules fully become; operational, The first 

amendment rules doubtless provided the remedy to remove existing discriminatory 

results by giving graded weightage to a maximum of 9 years and would track back the 

year of allotment anterior to the date of inclusion in the select list under the 
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Recruitment Rules read with Promotion Regulations. The proviso intended to protect the 

seniority of the officers promoted/appointed earlier than the appellants and its effect 

would be that till Rule 3(3)(ii) fully becomes operational graded weightage was 

given to the promotees. In other words, it prevented to get seniority earlier to the date of 

to/her appointment to the Indian Administrative Service. Equally it intended not to let 

endless chain reaction occur to unsettled the settled interests in seniority. These 

promoted during 1987 to 1992. The discrimination, though is discernible, but 

inevitable to ensure just results. In other words, the proviso prevented unequals to 

become equals. The contention of Sri P.P. Rao, therefore, that invidious 

discrimination was meted out to senior officers and that they are similarly 

circumstances are devoid of force.  

It is clearly held by the Court that it is an equally settled law that in an affirmative action 

the court can strike down a rule which offends the right to equality enshrined in Article 

14 and 16(1) of the Constitution or ultra vires the Constitution. But at the same time in 

a given situation like the one arose in D.S. Nakara v. Union of India and B. Prabhakar 

Rao v. State of A.P., this Court extended parity in an affirmative action by reading 

the rule down without doing violence to the language or injustice to others. The 

application of the First Amendment Rule has the inevitable and insidious effect of 

doing injustice to the direct recruit/promote Officers or officers promoted earlier to 

Feb. 3, 1989 and the proviso avoided such unjust results. Giving retrospective 

effect or directing to apply the rule to all the seniors irrespective of the date of 

promotion to I.A.S. cadre would land in or lead to iniquitous or unjust results which 

itself is unfair, arbitrary and unjust, offending Article 14 of the Constitution. To 

avoid such unconstitutional consequences the proviso to Rule 3(3)(i i)  of the First 

Amendment Rule was made. The doctrine or kicking down or picking up, put forth in 

Union of India v. P.K. Roy, equally cannot be extended to the facts of the case. But for 

the proviso the operation of Rule 3(3)( i i )  would be inconsistent with Section 3(1A) 

of the Act. Equally though the doctrine of reading down is a settled principle of law 

and its application to the facts of the case would lead to injustice to the officers 

promoted earlier to the appellants. A writ of mandamus commanding the respondents 

to give full benefit of weightage ofRule 3(3)(ii)(a) & (b) of the First Amendment 

Rules would amount to direct the executive to disobey the proviso which is now 
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held to be intra vires of the Constitution. In the light of the above discussion no 

directions could be given to the Central Govt. to amend the Rules, therefore, we have 

no hesitation to hold that though Govt. of India has power to amend the New 

Seniority Rules by First Amendment Rules prospectively giving weightage of total 9 

officers of State Civil Service in assigning a year of 

allotment, no direction or mandamus could be issued commanding the Central Govt. 

to disobey the proviso or to apply the rules retrospectively to all the officers even to 

work out monetary benefits as contended by Sri Vaidyanathan. His further contention 

that the First Amendment rules would be applied with effect-from the date of the 

New Seniority Rules or date of intimation of the proposed First Amendment Rules to 

the State Governments for limited retrospectivity also cannot be acceded to for the 

same reasons. 

a. The Quota-Rota System 

 When recruitment to service is to be made from two or more sources, the statutory 

provisions or administrative instructions governing such recruitment must fix a 

quota in respect of each of the sources according to which such recruitment is to 

take place. For example, if recruitment to a cadre is to be made by direct 

recruitment from the open market and also by promotion from in-service candidates, 

a quota specifying the number of direct recruits and the promotees might be fixed. 

The quota might have reference to the number of vacancies e.g., when it says that 

50 per cent of the vacancies will be filled up by direct recruitment and 50 per cent 

of the vacancies will be filled up by promotion; or, it might refer to the total 

strength of the cadre at a given point of time e.g., it might say that the recruitments 

shall be made in such a manner so as to ensure that the total strength of the cadre is 

distributed equally amongst direct recruits and promotees at any given point of time. 

The Supreme Court has held in peremptory terms that it is mandatory to apply rota 

and quota rule in determining seniority where the same is provided for under the 

Rules. Rota and quota must necessarily be reflected in the seniority list and any 

seniority list prepared in violation of rota and quota is bound to be negated. 
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The principles laid down in the case of Direct Recruits Class II Engineering 

Officers Association vs. State of Maharashtra344, in relation to the application of the 

quota rule in determination of inter se seniority, can be aptly discussed over here. 

The guidelines laid down in the case are as under: 

fix the ratio for recruitment to the different sources, and if rules are framed in this 

regard they must ordinarily be followed strictly. 

(d) If it becomes impossible to adhere to the existing quota rule, it should be 

substituted by an appropriate rule to meet the needs of the situation. In case, 

however, the quota rule is not followed continuously for a  number of years because 

it was impossible to do so, the inference is irresistible that the quota rule had broken 

down. 

(e) Where the quota rule had broken down and the appointments are made from 

one source in excess of the quota, but are made after following the procedure 

prescribed by the rules for the appointment, the appointees should not be pushed 

down below the appointees from the other source inducted in the service at a later 

date. 

(f) Where the rules permit the authorities to relax the provisions relating to the 

quota, ordinarily a presumption should be raised that there was such 

relaxation when there is a deviation from the quota rule.  

(g) The quota for recruitments from different sources may be prescribed by 

executive instructions, if the rules are silent on the subject. 

(h) If the quota rule is prescribed by an executive instruction, and is not followed 

continuously for a number of years, the inference is that the executive 

instruction has ceased to remain operative. 

(i) ***  ***  ***   

(j) The decision dealing with important questions concerning a particular service 

given after careful consideration should be respected rather than scrutinised 

for finding out any possible error. It is not in the interest of service to unsettle 
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The principles of quota and rota are intertwined but it is not inevitable that in all 

For example, if 

there are vacancies and direct recruitment is not made in subsequent years  and these 

deficient vacancies are filled in by promotees, then later on the direct recruits 

cannot claim deemed dates of appointment for seniority in service with effect from 

the time according to the rota or turn. Seniority will depend upon the length of 

continuous officiating service and cannot be upset by lateral entry of direct recruits 

from the open market save to the extent to which any excess promotee may have to 

be pulled down. This was observed in N.K. Chauhan vs. State of Gujarat345. 

The brief and quick survey of decided cases and the submissions considered in the 

judicial evincible yield the following conclusions:  

a. the quota system does not necessitate the adoption of rotational rule in 

practical application. Many ways of working out quota prescription can be 

devised of which rota is certainly one. 

b. While laying down a quota for filling up vacancies in a cadre from more than 

one source, it is open to government subject to tests under Article 16 of the 

Constitution of India to choose a year or other period or vacancy by vacancy 

basis to work out the quota among the sources. But once the Court is satisfied, 

examining for constitutionality the method proposed, there is invalidity. 

Administrative technology has fair play in choosing one or the other of the 

familiar processes of implementing the quota rule. The Court cannot strike 

down the particular scheme because it is unpalatable to forensic taste.  

c. Seniority is normally measured by length of continuous officiating in service, 

the actual is easily accepted as the legal. This does not preclude a different 

prescription, constitutional tests being satisfied. 

d. A periodication is required in this case to settle rightly the relative claims of 

promotees and direct recruits. In the case in hand, 1960-62 forms period A 

and 1963 and onwards forms period B. Promotees were regularly appointed 

during A in excess of their quota for want of direct recruits (reasonable 

sought but not seemed and because carrying longer would injure the 
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administration) can claim their whole length of service for seniority even 

against direct recruits who turn up in succeeding period.  

e. Promotees who have been fitted into vacancies beyond their quota during the 

period B, the year being the regarded as unit must suffer survival as invalid 

appointees acquiring new life when vacancies in their quota fall to be filled 

up. To that extent they will step down rather than pushed down as against 

direct recruits who were later but regularly be appointed within their quota.   

In the case of H.V. Pardasani vs. Union of India346, the Supreme Court has held that 

the inter-se seniority of direct recruits and promotees which is determined according 

to quota-rota is valid. The question which came up for consideration in this case was 

whether seniority between direct recruits and promotees in th grade of Section 

Officer can be determined according to the principle of quota-rota. The Supreme 

Court pointed out the importance of quota saying that where both categories of 

personnel are employed viz, direct recruirs as well as promotees, it is of utmost 

necessity that a scheme based upon quota be prescribed. Such schemes are not 

arbitrary and neither are they contrary to Articles 14 and 16 of the Constitution. 

However, the Court had cautioned that while applying the principle of seniority by 

quota, it has to be seen that in case of direct recruits who are senior to the promotees 

are not considered for promotion to  higher post, if they do not fulfil th eligibility 

criteria specified in the rule framed by the rule-making authority. Therefore, the 

rule-making authority may, according to the nature of the post, prescribe certain 

qualifications for any post. Academic excellence is not sufficient always. In 

addition to this, other factors like experience over certain number of years in service 

and holding a post of a certain level are relevant. This is necessary because it gives 

them the ability to deal with several files, handle and tackle problems like extracting 

work from subordinated and serving their superiors. Justifying promotion on the 

basis of seniority, the Court further opined that academic brilliance and excellent 

to enhance his capability he needs experience which can be gathered only by 

discharging his duties and responsibilities attached to a post. Therefore, recruitment 

by way of promotion to a post requires minimum number of years of service in the 

lower post. The experience gained therein equips an official to take up greater 
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responsibilities in the higher post. In other words, the number of years that an 

enlisting experienced officers of proven merit with consistent good record over 

sufficiently long period to man the higher posts by way o  

In Devendra Prasad Sharma vs. State of Mizoram347 the petitioner was promoted as 

Inspector of Police on July 10, 1973 and was further promoted as Deputy 

Superintendent of Police on April 8, 1982. The contesting respondents were directly 

recruited as Deputy Superintendents on March 25, 1982. Their inter-se seniority is 

regulated by Rule 25 of the Mizoram Police Service Rules, 1986. Rules 25 reads as 

under: 

25. Seniority - The Administrator shall prepare a list of members of the Service 

arranged in order of seniority as determined in the manner specified below: 

(i)(a) Persons recruited on the results of the competitive examination in any 

year shall be ranked Inter se in the order of merit in which they are placed at 

the competitive examination on the results of which they are recruited, those 

recruited on the basis of an earlier examination being ranked senior to those 

recruited on the basis of a later examination. . 

(b) The relative seniority inter-se of persons recruited by selection shall be determined 

on the basis of the order in which their names are arranged in the list prepared under 

Rule 13, those recruited on the basis of an earlier selection being ranked senior to 

those recruited on the basis of a later selection. 

(ii)   The   seniority   of   members   of   the   Service   appointed   at   the   initial 

Constitution of the Service in accordance with the provisions of part VI of these rules 

shall be determined by the Administrator in consultation with the Board. 

Provided that in the case of persons appointed under Sub-rule (i) of the Rule 15, if two 

or more persons belonging to the same parent service or Department are thus 

appointed, they shall be ranked inter se in the order of their relative seniority in the 

parent Service or Department as the case may be. 
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(iii) The relative seniority of direct recruits and of promotees shall be determined 

according to the rotation of vacancies between direct recruits and promotees which shall 

be based on the quotas of vacancies reserved for direct recruitment and promotion 

under Rule 5. 

In the matter of fixation of the inter se seniority under Rule 25(iii), the relative  

seniority of direct recruits and of promotees has to be determined according to the  

rotation of vacancies between direct recruits and promotees which shall be based on 

the quotas of Vacancies reserved for direct recruitment and promotion under Rule 5. 

The Division Bench has pointed out in the impugned order the position as under : 

Clause (ii) of Rule 25 quoted above clearly stipulated that the seniority of the service 

appointed at the initial Constitution of the service shall be determined by the 

administrator in consultation with the Board. Since all the respondents have been 

appointed as members of the service at the initial Constitution of service their 

seniority has to be determined by the Administrator in accordance with the said 

rules. 

It was observed by the Court that the statutory Rule 25(iii), as indicated above, 

clearly postulates that the inter se seniority of the direct recruits and the promotees 

has to be determined in accordance with quota   and   rotation.   Accordingly, seniority 

was rightly determined as per the respective dates of appointment Therefore, the 

rotation has to be considered as per the date of appointment and in accordance with 

the vacancy under the rules. Otherwise, the rule of rota-quota unduly gets disturbed. 

When the claims for promotion to the post of Addl. Superintendent of Police had 

come up for consideration, in the meeting held by the DPC on October 6, 1988, the 

petitioner was found to be unfit and contesting respondents were found to be fit as 

per the proceedings indicated in the judgment of the High Court. As a consequence, 

the petitioner could not claim right to promotion at that time on the basis of the 

assessment made by the DPC or to seniority over those promoted as per there 

commendation of the DPC. The petitioner may be found fit at a later stage of 

selection but he cannot get seniority over the persons who were found fit in the 

meeting held in October 6, 1988 and promoted on October 20, 1988 and have already 

got promoted to higher post i.e. Addl. Superintendent of Police. The seniority in lower 
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post loses its significance. 

The question whether it would be appropriate that the rule of quota is applied not only 

at the time of appointment but also at the time of confirmation came up in a catena of 

cases. In Paramjit Singh vs. Ram Rakha, it was held that where recruitment to a 

service or a cadre is from more than one source, the controlling authority can prescribe 

quota for each source. It is equally correct that where the quota is prescribed, a rule of 

seniority by rotating the vacancies can be a valid rule for seniority. But as pointed out 

earlier if the rule of seniority is inextricably intertwined with the quota rule and there is 

enormous deviation from the quota rule, it would be unjust, inequitous and unfair to give 

effect to the rota rule. In fact as held in O.P. Singla case giving effect to the rota rule 

after noticing the enormous departure from the quota rule would be violative of Article 

14. Therefore assuming that quota rule was mandatory in character as pointed out 

earlier, its departure must permit rejection of rota rule as a valid principle of seniority. 

Referring to the above case, the High Court of Punjab and Haryana has observed that 

quota rule is linked up with seniority rule because, not the date of entry in service 

determines the seniority but the date of confirmation determines seniority and, therefore, 

quota rule is inextricably intertwined with the seniority rule and any delinking would 

render the seniority rule wholly unreasonable. And other view would lead to the most 

undesirable result wholly unintended by the framers of the rule. It must be remembered 

that after recruitment, members of the service, though drawn from two different sources 

- direct recruits and promotees - constitute a single integrated cadre. They discharge 

identical functions, bear similar responsibilities and acquire an equal amount of 

experience in the respective assignments.  

In appeal to this case, the Constitution Bench said that where recruitment is from two 

sources and the seniority in the cadre is determined according to the date of 

confirmation, to accord utmost fair treatment a rotational system has to be followed 

while giving confirmation. The quota rule would apply to vacancies and recruitment has 

to be made keeping in view the vacancies available to the two sources according to the 

quota. If the quota rule is strictly adhered to there will be no difficulty in giving 

confirmation keeping in view the quota rule even at the time of confirmation. A roster is 

introduced while giving confirmation ascertaining every time which post has fallen 

vacant and the recruit from that source has to be confirmed in the post available to the 
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source. This system would break down the moment recruitment from either source in 

excess of the quota is made. In fact a strict adherence to the quota rule at the time of 

recruitment would introduce no difficulty in applying the Rule at the time of 

confirmation because vacancies would be available for confirmation to persons 

belonging to different sources of recruitment. The difficulty arises when recruitment in 

excess of the quota is made and it is further accentuated when recruits from one source, 

to wit, in this case direct recruits get automatic confirmation on completion of the 

probationary period while the promotees hang out for years together before being 

confirmed. 

Concurring with the judgment delivered in Param of M.S. Sandhu 

vs. State of Punjab348, the Supreme Court made it clear that it was not laying down that 

rule of quota and rota cannot co-exist. Service rules, in a particular case may specifically 

provide the co-existence of quota and rota. There may also be a situation where service 

rules be interpreted as such. That is a very important comment made by the Constitution 

Bench after taking note of the ratio in Paramjit Singh's case. After taking note of this 

ratio on the harmonious interpretation of the Rules in question, rather than stating that 

such an interpretation was impermissible or wrongly given, the Constitution Bench 

clarifies that there may be circumstances where such an interpretation would be 

permissible and validity of the rules would be tested in the total setting of facts. That 

was precisely done by the Bench in Paramjit Singh's case. 

It was also made clear that what the Court meant was that quota should be co-related to 

the vacancies which are to be filled in. Who retired and from what source he was 

recruited may not be very relevant because retirement from service may not follow the 

quota rule. A roster had to be introduced which was to continue while giving 

confirmation. Introduction of roster only postulates ascertainment of available number 

of vacancies and proceeding to make recruitment keeping in view of the quota. 
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b. Consultation by the Central Government with the State Government while 

making Inter Se Seniority 

In Indian Administrative Service (S.C.S.) Association, U.P. vs. Union of India349, it 

has been thereby made clear that Section 3(1)  of the All India Services Act, 1951, 

empowers the Central Govt. to make any rule regulating the recruitment and the 

conditions of service of All India Service, which include amendment from time to 

time, but the rider it engrafted is that the power should be exercised "after 

consultation with the Governments of the States concerned". It is already held 

that by operation of Sub-section (2) of Section 3 of the Act, the rules or regulations 

are statutory in character. The meaning of the word 'consultation' was considered in 

catena of cases. This Court in Union of India v. Sankalchand Himatlal Sheth350 

held that the word "consult" implies a conference of two or more persons or an 

impact of two or more minds in respect of a topic in order to enable them to evolve a 

correct or at least a satisfactory solution. In order that the two minds may be able to 

confer and produce a mutual impact it is essential that each must have for its 

consideration full and identical facts which can at once constitute both the source 

and foundation of the final decision. In that case the question related to the 

transfer of a High Court Judge from one High Court to another. In that context 

this Court considered whether sounding of the Chief Justice of India without 

meaningful consultation would be proper, discharge of the constitutional 

obligation by the President. In that context the principle of law laid was that the 

respective view point of the Govt. and the Chief Justice must be known to each 

other and both were to discuss and examine the merits of the proposed transfer. The 

meaning of the word "consultation" was evaluated in that backdrop. This court 

approved the dictum laid by K. SubbaRao, J., as he then was, in R. Pushpam v. State 

of Madras351. 

In State of U.P. v. Manbodhan Lal Srivastav 352  the word "consultation" in 

Article 320 of the Constitution of India was considered by a Constitution Bench. 

It was held that the word "consultation" did not envisage mandatory character for 

consultation, but the Constitution markers allowed the discretion to the 
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appointing authority to consult the Public Service Commission.  But the 

executive Govt. cannot completely ignore the existence of the Public Service 

Commission or to pick up and choose cases in which it was or may not be 

consulted. However, prior consultation was held to be not mandatory for removal 

of a Govt. servant as the Central Govt. has not been tied down by the advice of the 

U.P.S.C. This court did not extend the rule of consultation to making the advice of 

the Commission on those matters binding on the Govt. In the absence of a binding 

character, this Court held that non-compliance of Article 320(3) (c) would not 

have the effect of nullifying the final order passed by the Govt. of removal of 

the Govt. servant from service. In U.R. Bhatt v. Union of India, the Supreme Court 

held that the absence of consultation of the Public Service Commission or any 

irregularity in consultation under Article 320 does not affect the ultimate 

decision taken by the authority under Article 311 of the Constitution. In Ram 

Gopal Chaturvedi v. State of Madhya Pradesh353 the same view was reiterated. In N. 

RaghavendraRao v. Dy. Commissioner, South Kanara, Mangalore354, words "prior 

approval" of the Govt. in construing  the  proviso  to  Section   15(7)  of S.R.  Act 

of the words of varying the conditions of service the Constitution Bench held that 

"prior approval" would include general approval to the variation in the conditions 

of service within certain limits indicated by the Central Govt. Same view was 

reiterated by another Constitution Bench in Mohd. Sujat Ali and Ors. v. Union of 

India. 

In Chandramouleshwar Prasad v. Patna High Court 355  construing the word 

titution Bench in the 

context of removal of a District Judge by the Governor on the recommendation of 

 

unless the parties thereto, i.e. the State Govt. and High Court make their respective, 

points of view known to each other and discuss and examine the relative merits of 

their views. If the one party makes a proposal to the other who has a counter 

proposal in his mind which is not communicated to the proposer the direction to give 

effect to the counter proposal without anything more, cannot be said to have been 

issued after consultation. In that case it was held that the absence of any 
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consultation with the High Court rendered the order of removal dated October 17, 

1968 passed by the State Govt. illegal. 

In Narain Sankaran Mooss v. State of Kerala 356 , the facts were that the 

State Govt., exercising the power Under Section 4(1) of the Electricity Supply Act,  

cancelled the licence of the appellant without consulting the Electricity Board. The 

question   was   whether   cancellation   would   be   ultra   vires   of  the   power.   While 

examining that question, this Court considered whether consultation was mandatory 

or directory, and held that the revocation of the licence trenches into the right to 

carry on business guaranteed under Article 19(l)(g) of the Constitution, therefore,  

when the Act prescribes prior consultation of the Electricity Board such condition was 

incorporated to prevent abuse of power and to ensure just exercise of the power. 

Section 4 of the Electricity Supply Act enjoins, in public interest, to consult the Board 

before revocation of the licence. Consultation provided an additional safeguard to the 

licencee and when revoking the licence the Govt. acts in two stages. Before and after 

the explanation was received and when the Govt. considered the explanation, it is  

mandatory that it should consult the Electricity Board and non-consultation rendered 

the order as void. Consultation of the Board was, therefore, held to be a condition 

precedent for making order of revocation. 

In Hindustan Zinc Ltd. v. A.P. Electricity Board and Ors.357, the revision of tariff 

was effected without consulting the Consultative Council. The Supreme Court 

held that the revision of tariff was a question of policy Under Section 78A of the 

Indian Electricity Supply Act. The failure of the  Board to consult the Consultative 

Council  whether rendered the revision  of tariff invalid.  It was held that the 

consequence of non- compliance of Section  16 was not provided and the nature 

of the function of the Consultative Council and force of its advice being at best only 

persuasive, it cannot be said that the revision of tariff, without seeking the advice 

of the Consultative Council, rendered the revision of tariff itself invalid. On the 

other hand the Board after revision of the tariff has to place the revised tariff on the 

table of the House or Houses of the State Legjslature and such statement is open to 

discussion therein, the Board   is   bound   to   take   into   consideration   such   

modification,   if made,   or any comments    made   on    such    statement   by   the    State    
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Legislature.    Under   those circumstances it was held that the non-compliance of 

Section 16(5) did not render the revision of tariff invalid. 

In Rollo and Anr. v. Minister of Town & Country Planning , Section 1(1) of the 

Towns   -Act,    1946   envisages   the   Minister   of   Town   &   Country   Planning   after 

consultation with the local authorities, if satisfied that it is expedient in the national 

interest that any area of land should be developed as a new town by the Corporation 

established under the Act, he may make an order designating that area as a site or 

the proposal of the new town. On October 7, 1946 press notice was issued giving the 

date of meeting of the representatives of the local authorities and the Minister 

explained in the meeting what he had in his mind in arriving at the boundaries of the 

area. Objections were raised and public enquiry was held. But actual explanation was 

not sought from any local authorities. In those circumstances contention was raised 

that there was no consultation as adumbrated Under Section 1(1). Repelling the 

contention, the House of Lords held that in the meeting the local authorities 

clearly were informed of the general nature of the proposal, the areas suggested, its 

size and what the Minister wished and intended to do. Discussion was followed'. 

Minutes were prepared and press notice was issued stating what had happened . 

In those circumstances it was held that there was consultation and the 

requirement was complied with. The ration of Morris, J. in Elecher and Ors. v. 

Minister of Town &Country Planning was approved. The same view was reiterated in 

Sinfield and Ors. v. London Transport Executive.358 

In Derham and Anr. v. Church Commissioners for England , the Judicial 

Committee was to consider the question of consultation with Church 

Commissioners for effecting the union of benefices Under Section 3(1) of the Pastoral 

Reorganisation Measures, 1949 which postulates of "consultation so far as is 

practicable". Construing the language, it was held that a meeting was held 

explaining the proposed scheme, the members of the Church though opposed the 

scheme, it was approved. As such it was held that the action was valid and there 

was proper; consultation.359 
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In Port Louis Corporation v. Attorney General of Mauritius , the local Govt. of 

Mauritius was empowered under the Local Government Ordinance, 1962 by Section 

73(1) to alter the boundaries of any town, district or village, after consultation 

with the local authorities concerned. The Governor and Council of Ministers in May 

1963 had   in   their  minds  to   alter  the   boundaries   of   Port   Louis,   so   that the  

villages surrounding Port Louis Township would be embraced within and would 

enlarge the area of the town of Port Louis. The Minister by a letter asked the 

views of the local authorities, enclosing the details of the proposed alteration and 

the map.  Majority Councillors had resigned on the ground that they had no 

mandate to express any views. On subsequent nomination, those councillors raised 

certain points and asked for information, which was duly complied with. Further 

information was called for, but the Minister neither refused to extend time nor 

supplied information. The Governor in  Council had issued a proclamation 

extending the boundaries of Port Louis. Action was initiated by the local authorities 

for declaration that the proclamation was ultra vires,  

null and void in so far as it related to the extended boundaries of the town of 

Port Louis, contending that there had been no consultation as required by Section 

73(1) of the Ordinance. The Judicial Committee construing the word "after 

consultation" in that setting held that the local authorities had received a clear 

proposal. The failure to supply information by detailed answers to their 

questions would not render the proclamation as invalid.. Accordingly upheld the 

action as affirmed by the Supreme Court of Mauritius.360 

 

The result of the above discussion leads to the following conclusions361 : 

(1) Consultation is a process which requires meeting of minds between the parties 

involved in the process of consultation on the material facts and points involved to 

evolve a correct or at least satisfactory solution. There should be meeting of minds 

between the proposer and the persons to be consulted on the subject of consultation. 

There must be definite facts which constitute foundation and source for final 

decision. The object of the consultation is to render consultation meaningful to 

serve the intended purpose. Prior consultation in that behalf is mandatory. 
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(2) When the offending action effects fundamental rights or to effectuate built in 

insulation, as fair procedure, consultation is mandatory and non-consultation 

renders the action ultra vires or invalid or void. 

(3) When   the   opinion   or   advice   binds   the   proposer,   consultation   is 

mandatory and its infraction renders the action or order illegal. 

(4) When   the  opinion   or  advice  or  view   does   not  bind   the   person   or 

authority, any action or decision taken contrary to the advice is not illegal nor 

becomes void. 

(5) When the object of the consultation is only to apprise of the proposed action 

and when the opinion or advice is not binding on the authorities or person and is 

not bound to be accepted, the prior consultation is only directory. The authority 

proposing to take action should make known the general scheme or outlines of the 

actions proposed to be taken, be put to notice of the authority or the persons to be 

consulted, have the views or objections, taken them into consideration, and 

thereafter, the authority or person would be entitled or has/have authority to pass 

appropriate orders or take decision thereon. In such circumstances is amounts to an 

action "after consultation". 

(6) No hard and fast rule could be laid, no useful purpose would be served by 

formulating words or definitions nor would it be appropriate to lay down the 

manner in which consultation must take place.  It is for the Court to determine in 

each case in the light of its facts and circumstances whether the action is "after 

consultation"; "was in fact consulted" or was it a "sufficient  consultation". 

(7) Where any action is legislative in character, the consultation envisages like one 

Under Section 3(1) of the Act, that the Central Govt. is to intimate to the State 

Governments concerned of the proposed action in general outlines and   on   receiving   

the   objections   or   suggestions, the   Central   Govt.   or Legislature is free to evolve its 

policy decision, make appropriate legislation with necessary additions or 

modification or omit the proposed one in draft bill or rules. The revised draft bill or 

rules, amendments or additions in the altered   or   modified   form   need   not   again   be   

communicated   to   all   the concerned State Governments nor have prior fresh 

consultation.  Rules or Regulations   being   in   legislative   in   character, would   tacitly   
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receive   the approval   of the   State   Governments through   the   people's   representatives 

when laid on the floor of each House of Parliament. The Act or the Rule made at the final 

shape is not rendered void or ultra vires or invalid for non-consultation. 

 

3.8. Gradation List and Validity of Combined Seniority List 

It has already been discussed how seniority plays a major role in the promotion of an 

employee. Now, as and when an employee acquires his/her eligibility, s/he will be 

considered for promotion and it is at this stage that the role of seniority list comes into 

play. It is important that an employee is made known his exact position in the cadre vis-

a-vis other employees. An employer also must readily locate the precise seniority 

position of an employee at any given point of time. An invariable practice has therefore 

developed of publication of a gradation or senority list showing the respective seniority 

placements of the employees. Such gradation lists are prepared and published from time 

to time according to the frequency as stipulated in the service rules. 

A gradation list has to be prepared in accordance with the principle of seniority laid 

down either statutorily or by executive instructions or rules, and normally the validity of 

such a list is required to be judged by reference to such principles of seniority have been 

laid down the same can be implied from the inter se seniority fixed in a gradation list. 

Since it is permissible for an employer to have a large number of employees in the 

service performing diverse duties to create different categories of such employees 

holding equal status posts or equated posts and grouping and re-grouping, it follows that 

the seniority of the employees after such grouping or regrouping must be reflected in a 

combined seniority list. 

The question of validity of a combined seniority list came to the forefront in a series of 

Supreme Court judgments in the Reserve Bank Cases. In Reserve Bank of India and Ors. 

Vs. C.N. Sahasranaman and Ors362., the three petitioners in the court below namely Shri 

C.N. Sahasranaman, Shri R. Raman and Shri S.D. Peshkar who were the three staff 

members in the employment of the appellant Reserve Bank of India are respondents to 

this appeal. Intervention has been permitted by the Court during the course of the 

proceedings by the All India Reserve Bank Employees' Association, the recognised 
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union who represented the majority of the workmen, and the All India Reserve Bank 

Workers Organisation who represented the minority of the workers both of whom have 

been made party-respondents. The other interveners are All-India Reserve Bank. 

Employees Federation at Hyderabad and All-India Reserve Bank Staff Association. The 

majority recognisedunion as well as the last mentioned union are supporting the stand 

taken by the appellant bank. 

In order to appreciate the controversy in this case, it was highlighted before the Court 

that since the inception of the bank, separate department-wise and group-wise 

seniority for promotion to the cadre of officers and non-officers were maintained by 

the bank. 

In 1972, following with recognised union, a combined seniority list was 

maintained as a result of the settlement and the two circulars A.C. Nos. 8 and 9 both 

dated 13th May, 1972. These are two annexures being Annexures 'A' and 'B' to the 

special leave petition to this Court which are in the Paper Book of this appeal, 

Annexure 'A' deals with the scheme for combined seniority list and switchover from non-

clerical to clerical cadre. It is not necessary to set out in extenso the detailed scheme. 

In this scheme all employees in Class III non-clerical cadre substantively in the 

categories that have been listed as groups I, III, IV and V in the annexure who were 

graduates or had passed both parts of Institute of Bankers Examination would be 

eligible to exercise an option in accordance with Sub-clause (a) or (b) of Clause 2 to be 

transferred, automatically and without any screening, to posts in the clerical cadre and 

also to vacant and other posts than purely stop gap or short term nature, subject to Sub-

clause (b) mentioned in the scheme. Combined seniority scheme introduced by the 

Reserve Bank to equalise opportunity of confirmation and promotion of class 

under the optee scheme came up for consideration by this Court in Reserve Bank of 

India v. N.C. Paliwal363. There the Court noted that at every center of the Reserve 

Bank of India, there were five departments, the General Department and four 

Specialised Departments. There was a separate seniority list for the employees in 

each Department at each center and confirmation and promotion of employees was 

only in the vacancies arising within their Department at each center. There were 

two grades of clerks in each Department, namely, Grade I and Grade II. The pay scales 
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of Grade I and Grade II clerks in all the departments were the same and their conditions 

of service were also identical. There was automatic promotion from Grade II to Grade I. 

It is not necessary to set out in details the consequences. But it may be mentioned that 

this optee scheme gave rise to dissatisfaction amongst the employees in the General 

Department and they claimed equal opportunities for having combined seniority but 

justified a separate seniority list on the ground that work in each Department was of a 

special nature and their interchangeability was undesirable and hard to achieve. As a 

result of the recommendations of the National Tribunal, however, the Reserve Bank 

introduced the optee scheme 1965 as a first step towards equalisation of "opportunity. 

Under the scheme, the option to go over to the specialised Department was 

confined to confirmed Grade II clerks and officiating Grade I class in the general 

department. If he exercised option, he was eligible to be selected. If he was selected, he 

would be entitled to be absorbed only as Grade II clerk in one of the specialised 

departments with the result that if he was an officiating Grade I in the General 

Department at the time of the exercise of the option, he would lose the benefit of 

officiation in Grade I in the general department as also the monetary benefit of Rs. 15. 

His seniority in the cadre of Grade II clerks in the specialised department in which he 

was absorbed would be determined on the basis of his length of service calculated from 

the date of his recruitment if he was a graduate when he joined service, or from the date 

of his graduation if he became a graduate whilst in service. 

The petitioners in that case and some others were, at the time of introduction of 

the Optee Scheme, confirmed Grade II clerks in the general department and some of 

them were officiating in the general department as Grade I clerks. They exercised the 

option under the Optee Scheme and were absorbed substantively as confirmed Grade 

II clerks in one or the other of the specialised departments. The clerks, other than the 

petitioners were, in due course, in order of seniority, promoted as officiating Grade I  

clerks   in   their   respective   specialised   departments.   But   before   the   turn   of  the 

petitioners for promotion came, a new Scheme was introduced on 13th May, 1972 as 

a    result   of   continuous   agitation    by   the   employees   for   full    equalisation   of 

opportunities between the general department and the specialised departments. The 

scheme was known as the Combined Seniority Scheme, and it superseded the Optee 

Scheme. It consisted of two parts as mentioned hereinbefore. One part provided for  

the integration of the clerical staff of the General Department with the clerical staff of  
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the Specialised Departments, this is annexure 'A. of the present Paper Book and the 

other which is annexure 'B' in the present Paper Book for the integration of the non- 

clerical staff with the clerical staff in all the Departments. The Combined Seniority  

Scheme gave an option to the non-clerical employees to be transferred to posts in 

the clerical cadre, but in the interest of efficiency, prescribed a qualification that only 

those   employees   in   non-clerical   cadre   would   be   transferred   who   were   either 

graduates   or   had   passed   both   parts   of  Institute   of   Bankers'   Examination.   For 

determining   their   seniority   vis-a-vis   those   in   the   clerical   cadre,   the   Combined 

Seniority Scheme adopted the rule that 1/3 of their total non-clerical service until 7th 

May, 1972 (the date on which agreement was reached at between the Bank and its  

employees on the terms of the Combined Seniority Scheme) or the date of acquiring 

the qualification should be taken into account. 

Allowing the appeal from the High Court and upholding the validity of the Combined 

Seniority Scheme, the Supreme Court held that assuming that the Reserve Bank was 

State under Article 12 of the Constitution and therefore, subject to Articles 14 and 16 of 

the Constitution, by the mere introduction of the Optee Scheme, no promise or 

assurance could be spelt out on the part of the Bank not to take any steps towards 

integration of other employees not covered by the Optee Scheme. The Reserve Bank, 

could not, on any principle of law or by any process of implication, be held bound to 

hold   its   hands   in   the   matter  of  further   integration,   until   the   petitioners   were 

promoted in the Specialised Departments. The only object of the Optee Scheme was 

to   equalise   the   promotional   opportunities   of   Grade   II   clerks   in   the   General 

Department with those of Grade II clerks in the Specialised Departments by giving an 

option to the former to.be absorbed in the latter. The object was carried out as soon  

as the petitioners and other Grade II clerks in the General Department opted to be 

transferred to the Specialised Departments. Then they became Grade II clerks in the 

specialised departments having the same promotional opportunities as the original  

Grade II clerks in the specialised departments. There was no assurance given by the 

Bank that the promotional opportunities available to Grade II clerks in the Specialised 

Departments would not be diminished. This Court in the said decision was of the  

view   that   the    Combined    Seniority    Scheme    did    not   affect   the    promotional 

opportunities of all Grade II clerks in the Specialised Departments, irrespective of 

whether they were original or transferee Grade II clerks. It did not discriminate 
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between transferee Grade II clerks and original Grade II clerks. There was no breach of 

the principle that the promotional opportunities of transferee Grade II clerks 

should be equal to those of original Grade II clerks. The fact that some of the Grade II 

clerks, junior to the petitioners, had become Grade I clerks in the general 

departments, and so could be equated only with Grade I clerks in the specialised 

departments was a wholly fortuitous result, according to this Court. This Court noted 

that it might cause heart-burning amongst the petitioners that they were still 

continuing to be Grade II clerks but whenever services were integrated, some 

hardship was bound to result as a necessary consequence of integration. This Court 

further held that Reserve Bank did not undertake that it would not take any steps for 

bringing about total integration of the clerical services until all the transferee Grade II 

clerks were promoted. The Bank was entitled to introduce the Combined Seniority 

Scheme at any time it thought fit and its validity could not be assailed on the ground that 

it was introduced at a time when some of the transferee Grade II clerks still remained 

to be promoted and so was discriminatory against them. The fact that some transferee 

Grade II clerks had already obtained promotion as Grade I clerks in the Specialised 

Departments by the time the Cabinet Seniority Scheme was introduced, was all part of 

the exigencies of service and in law no grievance could be made against it. 

The integration of different cadres into one cadre could not be said to involve 

any violation of the equality clause, according to this Court. Therefore, the first part  

of the scheme for combination stands affirmed by this Court in N.C. Paliwal's case . 

In Reserve Bank of India v. N.C. Paliwal and Ors., (supra), at page 385 of the report, it 

was observed, inter alia, as follows: 

The Association Continued to agitate for acceptance of its demand and ultimately, as 

a result of negotiations, an agreement dated 7th May, 1972 was arrived at between the 

Reserve Bank and the Association by which the demand of the Association was 

substantially conceded and the principle of a combined seniority list was accepted by the 

Reserve Bank. The petitioners and some other employees were, however, not members 

of the Association and they refused to accept the terms of this agreement and hence 

the Reserve Bank issued a Circular dated 13th May, 1972 introducing a Scheme for 

combined seniority list and switched over from non-clerical to clerical cadre with 

effect from 7th May, 1972. This Scheme was substantially in the same terms as the 
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agreement dated 7th May, 1972 and we shall hereafter, for the sake of convenience, 

refer to this Scheme as the Combined Seniority Scheme. 

It may be mentioned as was placed before the Court that before a combined list at the 

center was introduced, the provision was based on department-wise seniority at each 

center and the working of the Reserve Bank department-wise had been explained in 

the  Paliwal's case by this  Court at pages 380 and  381  of the report.  It may be  

mentioned   that the   Circular  AC-9   dated   13th   May,   1972   which   was   issued   as 

mentioned before following the statutory settlement dated the 7th May, 1972 under  

Section 18(1) of the Industrial Disputes Act, 1947 was upheld in Paliwal's case at  

page 380-382. This Circular was not challenged before the Bombay High Court. The 

resulting position is that the centerwise seniority is the established position and 

whatever promotions have to be effected must be based on the centerwise seniority,  

according to the appellant. The other part of the Circular i.e. Circular AC-8 dated 13th 

May, 1972 only laid down certain procedural aspects of promotion from clerical to  

non-clerical (Officer cadre) and even if any part of Circular AC-8 was set aside, it 

would not substantially affect the stand of the appellant Bank that the promotions are 

and would be made on the basis of combined seniority. It is the case of the Bank that 

the principle of centerwise seniority was evolved after considerable discussion and 

debate with all the concerned interests, viz. who were represented by the recognised 

union, i.e; the All-India Reserve Bank Employees' Association and all the viewpoints, 

according to the Bank, were considered by the National Tribunal and this Court had, 

as mentioned hereinbefore, in the two decisions on two different occasions, upheld 

the  validity   of  the   combined   seniority  scheme;   namely  All   India   Reserve   Bank 

Employees' Association v.  Reserve Bank of India, at page 57 and Reserve Bank of 

India v. N.C. Paliwal, (supra) at pages 380-382. 

Indeed in the last mentioned case at page 394, the validity of the combined  

seniority list has been subsequently upheld by the Court. 

The controversy in this appeal lies within a narrow area but it has been urged  

against a vast compass and necessarily would require examination of some aspects 

which are strictly not germane to the present issue. 

It was further emphasised from the point of view of justice and fairness that for  

a large majority of employees of the Bank, the maintenance of centerwise seniority 
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was essential. If Class III clerical and non-clerical staff are treated as an All-India 

cadre, both the employees as well as the Bank would find themselves in a difficult  

position because the employees will render themselves to be freely transferable from 

one area to another and particularly for those employees who are being transferred  

outside Bombay, Calcutta and Delhi, may find it extremely difficult, according to the  

Bank, to get housing accommodation (as the Bank would not be in a position to offer 

housing accommodation to all its employees). In such a situation, it was submitted,  

it would become a problem of discipline for enforcement pf transfer made if the same 

is refused by the employees. It was, therefore, in those circumstances that taking a 

pragmatic view the Bank had so far not insisted on establishing an All-India cadre as far 

as the non-officer staff was concerned. To add to the problem of accommodation, there 

would be the problem of children's education at the new centers. The integration 

of various centerwise grades into one All-India grade would also pose considerable 

administrative problems. 

3.9. Delay and Latches in Claiming Seniority 

Inordinate delay and laches in challenging Seniority or Seniority List may be a ground 

for refusing relief. Although it is a general principle that the Courts in exercise of their 

discretion are reluctant to grant relief on the ground of inordinate delay or laches, the 

application of this principle in matters relating to seniority in particular has been stricter 

than in relation to many other areas. It has been held by the Supreme Court that 

Seniority should not be disturbed or unsettled after a lapse of time. 

In Dr. Akshya Bisoi vs. All India Institutes of Medical Science and Ors.364, the petitioner 

Professors of the All India Institute of Medical Sciences were placed below the 

respondent Professors in the merit list. The seniority list reconsidered on different dates 

and maintained by Governing Body as per recommendation of selection committee and 

policy decision of 1997. The petitioners proceeded against the seniority list after 12 

years without affording explanation for the delay. It was held by the Supreme Court that 

no relief could be granted to the petitioners. Placing reliance on  State of Uttaranchal Vs 
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Shiv Charan Singh Bhandari365,where the Ld. Chief Justice, after adverting to the settled 

position of law in that regard, observed thus:  

27. We are absolutely conscious that in the case at hand the seniority has not been 

disturbed in the promotional cadre and no promotions may be unsettled. The 

respondents choose to sleep like Rip Van Winkle and got up from their slumber at their 

own leisure, for some reason which is fathomable to them only. But such fathoming of 

reasons by oneself is not countenanced in law. Anyone who sleeps over his right is 

 

contrary to all settled principals and even would not remotely attract the concept of 

discretion. We may hasten to add that the same may not be applicable in all 

circumstances were certain categories of fundamental rights are infringed. But, a stale 

claim of getting promotional benefits definitely should not have been entertained by the 

 

Therefore, referring to the above case, it was held that the delay on their part in seeking 

recourse to their legal remedies must weigh against them. At this stage it would be 

manifestly unfair to unsettle the inter se seniority between the three Professors in the 

CTVS department by reopening the recommendation made by the Selection Committee 

in 2005. In holding that, an unexpected delay on the part of the petitioners would 

disentitle them to any relief. There has to be an element of repose and a stale claim 

cannot be resuscitated. 

3.10. A Sum Up 

Therefore, the discussion in this chapter brings us to the conclusion that seniority is one 

of the attributes of regular service. The value of the right of seniority is the right for 

into account is the seniority in the grade immediately below the promotional post or in 

the grade which is described as the grade from which promotions are to be made. It 

proceeds upon the basis that the comparison for purpose of seniority is between equals 

or those that are in the same grade or equated grades. Therefore, seniority is a concept 

which involves a comparison between the length service in the same grade and not the 
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overall length of service in different grades. Where the rules provide for the computation 

of the length of service from the date of appointment, it cannot be modified by executive 

instructions. In calculating the date of appointment, it is the date of substantive 

appointment that marks the date of entry into the service. Thus, a regular appointment at 

a later date cannot relate back to an earlier date of ad hoc appointment. Seniority has to 

be determined from the date of regular appointment under the rules and not from the 

date of ad hoc or stop gap appointment made earlier to a post earmarked for direct 

recruitment. 

The inter se seniority of persons joining on the same date has also been a matter of 

dispute. Disputes relating to inter se can arise among direct recruits or direct recruits and 

promotees or direct recruits and ad hoc promotees or direct recruits and roster point 

promotees. The courts have held that inter se seniority of candidates would depend on 

rules governing the same. In the absence of rules, executive instruction could be issued 

to fill the gap. In the absence of executive instructions, the courts may have to evolve 

principles of fairness and justness, keeping in mind the prevailing practise to deal with 

the facts in a given case. 

The five-Judge Bench of the Court in 

Association vs. State of Maharashtra has clarified that once a person is appointed to a 

post according to rules, his seniority has to be counted from the date of his appointment 

and not according to the date of confirmation. 

appointment order makes it clear that the date of appointment is the date on which a 

person assumes charge, then the order of appointment is treated as the order of 

appointment and the date of appointment is the date from which the person assumes 

charge. However, where the appointment order states that the person is appointed with 

immediate effect, the date of appointment is made on the date the order is made and the 

appointment takes immediate effect and does not depend on whether the person assumes 

charge or not. 

Seniority is always calculated from among the persons holding similar posts with similar 

status. Mere length of service under the government is never the basis of seniority. The 

general principles applicable for seniority are as follows: 
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i. The first condition for fixing seniority between the officials is that they must be 

holding the posts in the same cadre or grade.  A casual labourer is in employment but is 

not holding a post until he is regularised. Appointment upon regularisation is a fresh 

appointment. Further, if rules do not indicate that past service will count towards 

seniority, then such past service would not be so considered. 

ii. Seniority is to be fixed as between persons who hold similar status i.e., officiating 

or substantive. Officiating normally means that a person has been appointed to discharge 

work in a post (usually a higher one) where he/she has not been substantially appointed. 

Normally a person officiates in a post when he performs the duties of a post in which 

another person holds the lien; however, in certain cases a person may be appointed to 

officiate in a vacant post on which no other government servant holds lien. Generally, 

when a person is appointed to a post, seniority is calculated from the date of 

appointment and not from the date of confirmation; this rule is not applicable where 

initial appointment is ad hoc in nature. This is because upon successful completion of 

probation and confirmation, there is no fresh appointment that takes place, and the 

appointment is completed upon being appointed on probation. However, where initial 

appointment is not made by following the procedure laid down by the rules but the 

appointee continues in the post uninterruptedly till regularisation of his service as per the 

-service 

n could also be calculating towards seniority. 

iii. Persons holding permanent or substantive appointment are always treated as 

seniors to persons holding appointments on temporary or officiating basis. The period of 

deputation would also count towards seniority provided that he performs his duty 

satisfactorily. 

iv. As among the persons who are confirmed or substantively appointed, the date of 

confirmation or substantive appointment is the basis for seniority. 

v. From among persons holding temporary or officiating appointments, the length of 

service in the cadre or grade is normally the basis for fixation of seniority. Where a non-

cadre officer is officiating for more than six months in a Indian Forest Service cadre post 

without requisite approval of the central government, the court has held that the 

officiating appointment is of a fortuitous nature, and such officiating period cannot 

count towards his calculating his seniority in the service. 
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vi. In the case of persons who are recruited through a competitive examination, the 

inter se seniority is determined on the basis of the rank assigned by the Public Service 

Commission conducting the examination. 

The manner of fixation of seniority as between direct recruits and promotees has given 

rise to several disputes relating to seniority. The disputes have arisen, firstly, for the 

reason that direct recruits are not made regularly by the appointing authorities; secondly, 

the disputes relate to the fixation of quota between direct recruits and promotees and the 

recruitment made in disregard of the quota rule. Persons promoted even against the 

direct recruitment vacancies are continued for several years. Thereafter, when direct 

recruitment is made, direct recruits naturally claim seniority in accordance with quota 

rules. The promotees regard this as humiliation. All this can be avoided by making direct 

recruitment promptly every year as and when vacancies arise. But this does not seem to 

be a preferred policy with the governments in India; a factor which contributes to the 

burgeoning service jurisprudence. 

Basic Principles Relevant for Fixation of Seniority of Direct Recruits and Promotees 

a. Obedience to quota rule: The rules of recruitment often fix specific quota for 

direct recruitment and promotion. The quota cannot be violated at the will and 

respective source. 

b. Clear Vacancies for Permanent and Temporary posts should be Classified: 

Generally, in respect of each cadre, permanent as also temporary posts are 

sanctioned. Permanent posts are sanctioned without the limit of time. Temporary 

posts are sanctioned for a specified period and continued from time to time. The 

rules of recruitment which prescribe the qualification and the method for 

recruitment to any cadre are applicable to both permanent and temporary posts. 

This being the position, the quota prescribed as between the direct recruitment 

and promotion cannot be confined to permanent posts. It applies to temporary 

posts as well. However, the classification of vacancies must be of clear vacancies, 

and not fortuitous one like leave or deputation. 

c. Fixation of quota when only permanent posts are included in the cadre strength: 

When cadre is required to be filled up by direct recruitment and promotion and it 
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consists only of permanent posts, in calculating the quota, only the permanent 

posts should be taken into consideration 

The method of fixing seniority 

The method of fixing seniority of direct recruits and promotees in compliance with the 

recruitment rules fixing the quota and the rules of seniority requiring the fixation of 

seniority from the date of appointment have been clearly laid down by the Supreme 

Court in Subraman which is as follows: 

i. The seniority of a civil servant in the cadre concerned will be counted from the 

date of initial appointment or officiation (on promotion) or probation (on direct 

recruitment) provided the initial appointment is within the quota; 

ii. The quota rule applies to vacancies in all posts, permanent or temporary included 

in the sanctioned strength of the cadre, except vacancies which are purely fortuitous or 

adventitious; 

iii. The validity of appointment from one source does not depend upon the making of 

appointment from the other source; direct recruits could be validly appointed against 

direct recruitment vacancies without waiting for promotion and vice versa and so long as 

the appointment is within quota, the appointee is entitled to calculate seniority from that 

date. This rule should be distinguished in cases where the rota system of appointment is 

applicable. Thus, where persons are appointed on a rota basis and are drawn from 

different registers, such as direct recruits and recruits from other sources, their seniority 

would count from their date of order of appointment and not from the date of individual 

appointment. 

iv. If the direct recruits are appointed against promotional vacancies, or promotees 

are appointed against direct recruitment vacancies, their appointment must be adjusted 

against clear vacancies becoming available thereafter at any time, and for purpose of 

seniority it is the date on which the appointment is adjusted against a vacancy available 

for that source which counts for seniority and not the date of appointment made in 

violation of the quota. 

v. Once the seniority of direct recruits and promotees when they are on officiation or 

probation are fixed according to the date of appointment, thereafter the source from 

which they are recruited is not relevant for purposes of confirmation which has to be 
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made strictly according to seniority fixed in compliance with the quota rule and the date 

of appointment. 

Finally, before fixing the seniority of the employees, the principles of natural justice 

require that opportunity should be given to them to make representations. But what 

would be a fair, just and rational principle will vary according to the facts and 

circumstances of the case and particularly the historical background of the integration.  


