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CHAPTER V 

 

 

PROTECTION OF REFUGEES AND THE 

DOCTRINE OF NON-REFOULEMENT IN 

INDIA 

 

V.1. INTRODUCTION 
 

“A brief look at the refugee scenario in India will help appreciate in the proper 

perspective, the complexities of law enforcement in a variety of situations impinging 

upon the refugees. India has been home to refugees for centuries. From the time when 

almost the entire Zoroastrian community took refuge in India fleeing from the 

persecution they were then subjected to on religious grounds in Iran, India has, from 

time to time continued to receive a large number of refugees from different countries, 

not necessarily from the neighbouring countries alone. The most significant thing 

which deserves to be taken note of is that, there has not been a single occasion of any 

refugee originating from the Indian soil except the trans-boundary movement of the 

people during the partition of the country in 1947. On the other hand, it has invariably 

been a receiving country and in the process, enlarging its multi-cultural and multi-

ethnic fabric. In keeping with its secular policies, India has been the home to refugees 

belonging to all religions and sects. It is relevant to point out that since its 

independence India has received refugees not only from some of its neighbouring 

countries but distant countries like Afghanistan, Iran, Iraq, Somalia, Sudan and 

Uganda.” 

 

 India shares seven land boarders and one sea border with countries in varied states of 

conflict and war. In comparison to the neighbouring countries, India has a tolerant 

secular democratic government which is conducive for being a natural destination for 

frighten and weary victims of persecution. The country has faced numerous influxes 
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over many millennia and also has the history of integrating some of them into its 

multi-ethnic society. Diversity, stability and relatively well established rule of law 

made India a safe resort for people fleeing persecution and instability in their country 

of origin.     

 

“Tolerance and goodwill made India a haven for refugees from very early times. In 

Indian tradition, a stranger who comes as guest is referred to as Athithi and the host is 

expected to treat him as God next only to mother, father and preceptor. For example 

Jews, fleeing from Roman persecution, found refuge in Cranganore in Kerala in 68 

AD and from there they moved to different parts of the country. There was a 

flourishing Jewish community in Cochin, until they migrated to Israel after the 

Second World War. Parsis came to the West Coast of India from Persia with their 

sacred fire, fearing persecution from the Muslims. Even today, a miniscule 

community of Parsis, numbering around 100,000, is proud to be an integral part of the 

Indian nation and contributing to the educational, economic, industrial and cultural 

advancement of the country.598” 

 

“The South Asian sub-continent has often witnessed situations where refugees from 

one or the other neighbouring countries have crossed over to India. Considering the 

sensitivities of national and regional politics in the sub-continent, the problem of 

refugee crossing over to India cannot be totally disassociated from the overall security 

issues relevant locally. At the end of 1999, India had well over 2, 51,400 refugees, 

who do not include those from countries like Afghanistan, Iran, Iraq, Somalia, Sudan 

and Uganda.” 

 

V.2. ACCORDING REFUGEE STATUS 

 
“Even though India has been the home for a large number and variety of refugees 

throughout the past, India has dealt with the issues of ‘refugees’ on a bilateral basis. 

India, has been observing a ‘refugee regime’ which generally conforms to the 

international instruments on the subject without, however, giving a formal shape to 

the practices adopted by it in the form of a separate statute. Refugees are no doubt 

                                                
598Suryanarayan, V., “Need for National Refugee Law”, ISIL Year Book of International Humanitarian 

and Refugee law, 2001. Available at http://www.worldlii.org/int/journals/ISILYBIHRL/2001/15.htm 
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‘foreigners’. Even though there may be a case to distinguish them from the rest of the 

‘foreigners’, the current position in India is that they are dealt with under the existing 

Indian laws, both general and special, which are otherwise applicable to all foreigners. 

This is because there is no separate law to deal with ‘refugees’. UNHCR often plays a 

complementary role to the efforts of the Government, particularly in regard to 

verification about the individual’s background and the general circumstances” 

“prevailing in the country of origin. That agency also plays an important role in the 

resettlement of refugees etc.” 

 

“It may be restated for purposes of clarity and understanding that a refugee599 is 

defined as one who is outside the country of nationality (or even country of habitual 

residence) due to one of the five grounds, namely, a well-founded fear of persecution 

on the basis of religion, race, nationality or membership of a political or social group. 

In some countries, a person who flees his home country because of armed conflicts or 

wars or other generalized violation of human rights and who may not be targeted on 

account of any of the five grounds specified above, is excluded from the purview of 

the above definition of ‘refugee’. In many countries a difference is sought to be made 

between persecution effected by State agents and the one affected by non-state agents 

as may be the case in places where ‘rebel’ ‘terrorist’ and such other groups are active. 

Under such circumstances it is only those who are affected by the action of the State 

agents who are held to fulfill the definition of ‘refugee’ and not the latter.” 

 

“One of the principal elements to satisfy a claim to refugee status is that the claimant 

must be genuinely at risk. Various legal tests have developed which concern the 

standard of proof that is required to satisfy what constitutes being genuinely at risk or 

having a genuine well founded fear of persecution. Some of these tests have been 

articulated by courts in a number of countries600
 
. In the case of INS vs Cardoza 

Fouseca601
 
 interpretation of the well founded fear standard would indicate that” “so 

long as an objective situation is established by the evidence, it need not be shown that 

the situation will probably result in persecution, but it is not enough that persecution 

                                                
599See Article 1(A) (2) of the 1951 Convention on Refugees. 
600Mary Crock, “Apart from US or to Part of US? Immigrant’s Rights, Public Opinion and the Rule of 

Law”, 49-76. International Journal of Refugee Law, Vol.10 (1998) 
601467 US Supreme Court Case, 407 (1987). 



 
 

241 
 

is a reasonable possibility…”“The above standard was considered in R vs. Secretary 

for the Home Department602
 
, the case of ex parte Sivakumaran603

 
. The judgement 

suggested that the test should consider whether there is an evidence of a real and 

substantial danger of persecution. The Canadian Federal Court of Appeal considered 

the above and disapproved the House of Lords formulation in Joseph Adjei vs. 

Ministry of Employment & Immigration604
 
. They considered the reasonable chance 

standard.” 

 

“Therefore, in sum, in considering the above tests what can be gathered is a rather 

liberal standard which requires that if,” ….there is an objective evidence to show that 

there is a reasonable possibility or chance of relevant prosecution in the claimant’s 

state of origin, the claim should be adjudged well founded.” 

 

“In the case of India, the decision as to whether to treat a person or a group of persons 

as refugees or not is taken on the merits and circumstances of the cases coming before 

it. The Government of India (GOI) may be often seen as following a policy of 

bilateralism in dealing with persons seeking to be refugees. For example, Afghan 

refugees of Indian origin and others, who entered India through Pakistan without any 

travel documents, were allowed entry through the Indo-Pakistan border till 1993. 

Most of the refugees had entered India through the Attari border near Amritsar in 

Punjab. Subsequent to 1993, the Government altered its policy of permitting Afghan 

refugees freely into India.” 

 

“In the case of a large number of them (many of them were Afghan Sikhs and Afghan 

Hindus) who had to flee from Afghanistan under circumstances which fulfilled one or 

more of the grounds specified earlier for being treated as a ‘refugee’, the GOI did not 

officially treat them as refugees. However, the UNHCR with the consent of the GOI 

recognized them as refugees under its mandate and is rendering assistance to them. In 

such cases, even though the local Government is kept in the picture, the UNHCR 

becomes responsible to look after them as well as ‘administer’ them and also to 

ensure that such refugees do not in any way violate the code of conduct governing 

                                                
602(1988), 1 All ER 193 (H.L) 
603Sivakumaran, House of Lords Decision (1988) 1 ALL ER 193. 
604Joseph Adjei, Canadian Federal Court of Appeal (1989), Imm. L.R. (2d) 169. 
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them.” 

 

“In contrast, in 1989, when the Myanmar authorities started suppressing the pro-

democracy movement in that country and about 3,000 nationals of that country sought 

refuge in India, the GOI declared that in accordance with well accepted international 

norms defining refugee status, no genuine refugee from Myanmar would be turned 

back and in fact, they were accepted as refugees by the GOI. Similar is the case of Sri 

Lankan Tamil refugees crossing the sea to enter the southern Indian State of Tamil 

Nadu. The Government of India followed a specific refugee policy regarding Sri 

Lankan refugees and permitted them entry despite the fact that the refugees did not 

have travel documents.” 

 

“In cases where the Government of India recognizes the claim of refugee status of a 

particular group of refugees, there is minimal interference if any, caused to the 

refugees. This is the case even though there may be no official declaration of any 

policy of grant of refugee status to that group. However, there are instances where 

refugees recognized by the Government of India and issued with valid refugee 

identity documents by the government, are later prosecuted for illegal entry/over stay. 

The National Human Rights Commission had taken up successfully the cause of a 

number of Sri Lankan Tamil refugees who had been likewise prosecuted.” 

 

V.3. INDIA’S INTERNATIONAL COMMITMENTS 

 

The Republic of India maintains a deeply ambiguous position with respect to the 

protection of refugees and asylum-seekers. India has not yet signed or ratified either 

the 1951 Geneva Convention Relating to the Status of Refugees (hereinafter 1951 

Geneva Convention, 1951 Convention or Refugee Convention) or its 1967 

Protocol.605 Moreover, and despite very significant numbers of displaced persons 

entering India since independence, no provision is made in the domestic law of India 

for refugees or asylum-seekers. The 1946 Foreigners Act defines a “foreigner” as 

                                                
605See Protocol relating to the Status of Refugees, UNITED NATIONS TREATY COLLECTION, 

https://treaties.un.org/pages/ShowMTDSGDetails.aspx?src=UNTSONLINE&tabid=2&mtdsg_no=V5

&chapter=5&lang=en#Participants (last visited Feb. 17, 2015) for a current list of signatories and 

parties to the 1967 Protocol Relating to the Status of Refugees 
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anyone who is “not a citizen of India”606 and makes sweeping provision for orders 

restricting their entry,607 exit,608 place of residence within India,609 and personal 

associations,610 as well as ultimately, for their arrest and detention.611 The Citizenship 

Act 1955 (as amended) defines all foreigners who enter India without valid travel 

documents as “illegal migrants.”612 

 

 Neither Act provides for the entry or non-refoulement of asylum-seekers or refugees. 

For the purposes of Indian law, asylum-seekers are merely one variety of foreigner 

and subject to the same sweeping powers regulating their entry and removal from the 

country. Moreover, and despite acceding to membership of the UNHCR Executive 

Committee (ExCom) in 1995, India has almost entirely restricted UNHCR operations 

in the country to their main office in New Delhi. Asylum-seekers who wish to apply 

for refugee status from UNHCR pursuant to its own mandate (“mandate refugee 

status”) or material assistance must travel to New Delhi in order to contact UNHCR 

directly. This, in turn, has acted as a powerful incentive for refugees to relocate to 

New Delhi and so contributed to the growing population of urban refugees in the 

capital.613 

 

 It may appear, therefore, as if the entry and protection policies of India in respect to 

persons seeking international protection (both asylum-seekers and those seeking 

alternative forms of complementary or subsidiary protection) remain wholly 

                                                
606Foreigners Act, No. 31 of 1946, Sec. 2(a), INDIA CODE (2014) [hereinafter Foreigners Act], 

available at http://indiacode.nic.in. 
607Id. Sec. 3(1)(a); Foreigners Order, 1948, No. 9/9/46-Political (EW), Gazette of India, pt. I, sec. 1, at 

198, Sec.3(1)(a) (Feb. 14, 1948) [hereinafter Foreigners Order]. 
608Foreigners Act, supra note 606, Sec. 3(2) (b); Foreigners Order, supra note 607, Sec. 5(1)(a). 
609Foreigners Act, supra note 606, Sec. 3(2)(e)(i); Foreigners Order, supra note 607, Sec. 11; cf. 

Convention relating to the Status of Refugees, arts. 26, 31(2), July 28, 1951, 189 U.N.T.S. 150 

[hereinafter Refugee Convention]. 
610Foreigners Act, supra note 606, Sec. 3(1)(e)(ii). 
611Foreigners Act, supra note 606, Sec. 3(1)(g). 
612The Citizenship (Amendment) Act, 2004, No. 6, Acts of Parliament, Sec. 2(1)(b), 2004 (India) 

[hereinafter Citizenship Act]; cf. Refugee Convention, supra note 599, Sec. 31(1) 
613U.N. High Comm’r for Refugees, Policy Dev. & Evaluation Serv., Destination Delhi: A Review of 

the Implementation of UNHCR’s Urban Refugee Policy in India’s Capital City, U.N. Doc. 
PDES/2013/09 (July 2013) (by MaryBethMorand& Jeff Crisp), available at 

http://www.unhcr.org/51f66e7d9.pdf; Women’s Refugee Comm’n, Bright Lights, Big City: Urban 

Refugees Struggle to Make a Living in New Delhi (2011), available at 

https://womensrefugeecommission.org/component/zdocs/document/733-bright-lights-bigcity-urban-

refugees-struggle-to-make-a-living-in-new-delhi; Parveen Parmar, Emily Aaronson, Margeaux Fischer 

& Kelli N. O’Laughlin, Burmese Refugee Experience Accessing Health Care in New Delhi: A 

Qualitative Study, 33 Refugee Surv. Q. 1 (2014). 
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discretionary.“However, notwithstanding India’s continuing failure to accede to the 

principal international instruments for the protection of refugees (the 1951 

Convention and its Protocol),” it is now bound by a rich complex of international 

human rights norms that combine to significantly constrain its discretion with respect 

to the treatment of foreign nationals and, in particular, its obligations in respect of 

non-refoulement. These obligations begin with the widely accepted guarantees against 

refoulement found in the International Covenant on Civil and Political Rights 

(ICCPR) and the Convention on the Rights of the Child (CRC). Perhaps more 

surprisingly, these also include parallel guarantees against refoulement as found in the 

International Covenant on Economic, Social and Cultural Rights (ICESCR) and in the 

Convention against Torture (CAT). India has not yet ratified the CAT, and so remains 

as only a signatory to this treaty. Reliance is placed on Article 18 of the Vienna 

Convention on the Law of Treaties (VCLT) to argue that, given the central 

importance of the guarantee against refoulement to the object and purpose of the 

CAT, the prohibition of refoulement found in Article 3 of the CAT now binds India, 

notwithstanding its continuing failure to finally ratify this treaty.   

 

 While these norms may appear superficially disparate, they have now converged 

sufficiently in international practice to permit the construction of a single “standard” 

rule with respect to non-refoulement as it applies to India. This is of particular 

significance for India as, in its capacity as a member of the UNHCR’s Executive 

Committee (Ex Com) since 1995, it has now joined statements that find the guarantee 

of non-refoulement to be a non-derogable or jus cogens norm. To the extent that these 

norms can be construed to ground a single or general rule against refoulement in the 

way is also a non-derogable one in both international practice and the now publicly 

stated view of the Indian state. Insofar as this chapter provides a revised account of 

the extent of the non-refoulement obligations in the ICESCR and (with respect to 

signatory states) the CAT, it builds on the emerging body of literature addressing the 

complementary614 or subsidiary615 protection of refugees. However, it also seeks to 

                                                
614See, e.g., U.N. High Comm’r for Refugees, Policy Dev. & Evaluation Serv., New Issues In Refugee 

Research, Research Paper No. 238, Filling the Protection Gap: Current Trends in Complementary 

Protection in Canada, Mexico and Australia (May 2012) (by Nicole Dicker & Joanna Mansfield), 

available at http://www.unhcr.org/4fc872719.pdf; U.N. High Comm’r for Refugees, Dep’t Of Int’l 

Prot., Prot. Policy & Legal Advice Section, Legal And Protection Policy Research Series: Protection 

Mechanisms Outside of the 1951 Convention (“Complementary Protection”), U.N. Doc. 
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engage with the practical detail of the admission and protection regime for persons 

seeking international protection in India, and the manner in which international 

standards can be incorporated and relied on at Indian law. As such, it aims to provide 

something like a comprehensive account of the role of international law in defining 

and controlling the protection of foreign nationals in India. In doing so, it seeks to go 

beyond a discussion of the legal standards per se, and afford a clear and accessible 

reference point for those advocates engaged in protection work on behalf of foreign 

nationals in India, either informally as part of the UN and non-governmental 

community, or in the context of litigation on behalf of such claimants at the 

international and the domestic Indian level.   

 

V.4. THE REFUGEE POPULATION IN INDIA 

 

 The movements of refugees and displaced persons have seriously affected India and 

other South Asian countries. This region has witnessed a number of refugee 

movements both from within the region as well as outside the region. About 12.04% 

of the global refugee population continues to remain in this region.616 The geographic 

location of India has made the place an approachable zone for the refugees. They 

enter and stay in India legally or illegally.  India is the home of refugees belonging to 

all religion and sects. As well as from the neighbouring countries, India also has 

received refugees from distant countries like Afghanistan, Ethiopia, Iran, Iraq, 

Liberia, Somalia and Sudan. According to the World Refugee Survey 2009 conducted 

by the U.S. Committee for Refugees and Immigrants, there are some 411,000 

refugees and asylum seekers in India, who forced to flee conflict or persecution in 

their country of origin.617 

                                                                                                                                      
PPLA/2005/02 (June 2005) (by Ruma Mandal), available at http://www.unhcr.org/435df0aa2.html; 

Jane Mcadam, “Complementary Protection In International Refugee Law”, (2007). 
615Council Directive 2004/83, of 29 April 2004 on Minimum Standards for the Qualification and Status 

of Third Country Nationals or Stateless Persons as Refugees or as Persons Who Otherwise Need 

International Protection and the Content of the Protection Granted, art. 15, 2004 O.J. (L 304) 12, 19 

(EC) [hereinafter Qualification Directive]; Directive 2011/95, of the European Parliament and of the 
Council of 13 December 2011 on Standards for the Qualification of Third-Country Nationals or 

Stateless Persons as Beneficiaries of International Protection, for a Uniform Status for Refugees or for 

Persons Eligible for Subsidiary Protection, and for the Content of the Protection Granted (Recast), Art. 

15, 2011 O.J. (L 337) 9, 18 (EU) [hereinafter Qualification Directive Recast]. 
616Veerabhadran Vijayakumar, “A Critical Analysis of Refugee Protection in South Asia”, 8 Refuge, 

Vol.19, No.2, (January 2001) 
617USCRI, World Refugee Survey 2009, Available at http:// www.refugees.org  
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“Refugees in India can be classified as mandate or non-mandate refugees. Those 

refugees who are under the protection of the United Nations High Commissioner for 

Refugees (UNHCR) are known as mandate refugees. Non-mandate refugees are those 

who are under the direct protection of the Government of India. Most of the refugees 

are non-mandate refugees. Government of India prefers to discuss refugee issues at a 

bilateral level with the country of origin of the refugees.618 The following paragraphs 

focus on the present refugee population in India with their country of origin. 

” 

V.4.i. Refugees during Partition of India 

 

 The story of refugees in independent India begins with the partition of the country in 

the year 1947.619 When the British left India in 1947, they divided the country into 

two independent dominions, the India and the Pakistan. Because of this division, there 

was a natural flow of Muslims towards East and West Pakistan and the Hindus 

towards India.620“Nearly 8.5 million people migrated from India to Pakistan and 6.5 

million from Pakistan to India.621” An estimated 15 to 20 million people who were 

persecuted or had the fear of being persecuted left their properties, trade and business 

behind in an attempt to cross the newly established borders. These people, who were 

known as refugees, evacuees, migrants or displaced persons, according to different 

rules, regulations and statues in India and Pakistan got settled with the series of efforts 

taken by the respective governments. It is worth mentioning that the newly 

established Pakistan had two dominions, the east and the west, and it had become the 

reason for further flow of refugees at a latter point of time. The large scale of 

displacement of population from 1946 to 1971 came in three waves. The first wave 

was from 1946 to 1958, the second was from 1958 to 1963 and the third was from 

1964 to 1971.622 

 

 

                                                
618Zutshi, R. Trakroo., ed., “Refugee and the Law”, 58, Human Rights Law Network, New Delhi. 
619B.S.Chimni, ed., “International Refugee Law  a Reader”, 462, Sage Publication, New Delhi, 2000 
620Vijayakumar, supra note  616 at  p.8.   
621Zutshi, Ragini Trakroo., ed,  supra note  618 at p.60. 
622Asha Hans, “Refugee Women and Children: Need for Protection And Care”, in Samaddar, R., ed., 

“Refugees and the State Practices and Asylum and Care in India, 1947-2000”, 360, Sage Publication, 

2003 
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V.4.ii. Bangladeshi Refugees 

 

“In the year 1971 East Pakistan, now Bangladesh seceded from Pakistan. Brutal 

repression was unleashed by Pakistan in present day Bangladesh during March 1971. 

As a result, there was massive exodus of nearly 10 million refugees from East 

Pakistan into Indian Territory. Most of the refugees were Bengali Hindus who were 

especially open to attack by the armed forces. Out of the 10 million, 7 million 

refugees were put up in camps while other 3 millions stayed with friends or relatives 

outside the camps.”623 A total of 9,544,012 officially recorded refugees migrated from 

East Pakistan to India between April 1 and mid October 1971. This flow of refugees 

into India is unparalleled in modern history. These refugees were continued to stay in 

India until the year 1973 and many of them stayed back in India with their friends and 

relatives. Predominantly, from these 2 to 3 million refugees were living with the 

relatives and friends in the state of West Bengal, while some thousands remained in 

the neighbouring states of India including the state of Assam and Tripura. The 

number of people who stayed back without being identified by the authorities as 

foreigners is very high. 

 

 As a result of atrocities committed by the Pakistani military forces, refugees started 

pouring into the bordering Indian states including West Bengal, Tripura, Assam and 

Meghalaya towards the end of March 1971. East Pakistan had a population of 75 

million in 1971. About 10 million of them came to India as refugees. In West Bengal, 

the influx of refugees was mostly in the border districts of Nadia, 24 Parganas, 

Murshidabad, Malda, West Dinajpur, Jalpaiguri and Cooch Behar. About 40 lakh 

refugees took shelter in West Bengal. In 1971 the total population of Tripura was 

15.56 lakh. The number of refugees from East Pakistan was 13.42 lakh. Due to influx 

the population almost doubled in the towns of Agartala, Dharmanagar, Udaipur, 

Belonia and Kailasahar. The influx of refugees into Assam had been mostly in the 

districts of Cachar and Dhubri initially and then spread over into Karimganj, Silchar, 

Goalpara and other parts of Assam. In Meghalaya, the influx of refugees had taken 

place mainly in the districts of Shillong and Tura. As against the total population of 

                                                
623B.S. Chimni, supra note   619 at p.496-97. 
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about 5 lakh, the total number of refugees in the State was about 5.6 lakh.624 

 

The refugees returned home quickly after the liberation of Bangladesh. The process of 

repatriation of these refugees to the newly established Bangladesh was in fact very 

quick and encouraging for the host country. It was recorded by the United Nations 

High Commissioner for Refugees that a daily average of 210,000 persons were 

crossing the Bangladesh border in the process of repatriation during the months of 

January and February in the year 1972 from India. All these refugees were returning 

from India to their native places in East Bengal. 

 

V.4.iii. Chakma Refugees 

 

“Chakma people belong to Tibet-Burmese language family. Most of them migrated 

from Myanmar to the Chittagong Hill Tract Region, now in Bangladesh. They have 

been fighting for developmental autonomy since the British period. The Chakma 

refugees, the tribal groups consisting of Chakmas, Murangs and Tripuras migrated to 

the territories of Assam, Tripura, Arunachal Pradesh, Mizoram and Meghalaya after 

the partition of India in the year 1947. The Kaptai Hydro Electric Project that 

inundated over 5,400 acres of agricultural land depriving 100,000 tribals from their 

home heightened this discontent during the year 1963. As result about 45,000 

Chakmas left for India and settled in the north-eastern region. Due to Islamisation of 

newly established Bangladesh and also because of a scheme for settlement of Bengali 

Muslims in the Chittagong Hill Tract Region, a conflict arose between the Chakmas 

and these settlers. The incident again forced 18,000 Chakmas to flee to the Indian 

border and entered the state of Mizoram in the year 1979.” 

 

“The refugees were initially sheltered in the government camps in Assam. They were 

later shifted to a camp within the State of Arunachal Pradesh which was then known 

as North-East Frontier Agency (NEFA).” The refugees numbered 81,000 by the year 

1981. After the liberation of the Bangladesh, about 50,000 refugees have been 

repatriated back to Chittagong Hill Tract by the year 1998.625 

                                                
624K.C Saha, “The Genocide of 1971 and the Refugee Influx in the East”, in Samaddar, R., Ed., supra 

note  6221 at p. 212-224. 
625B.S. Chimni, supra note   619 at p.496-97. 



 
 

249 
 

V.4.iv. Tibetan Refugees 

 

 Following the Chinese incursion in 1951, China continued to perpetrate human rights 

violations in Tibet. The efforts of the Dalai Lama, the religious and political leader of 

Tibet, to find a peaceful solution to the ongoing violence proved futile and his 

personal security was threatened.626 In 1959, the Dalai Lama and his followers fled 

Tibet and came to India seeking asylum. The then Prime Minister of India, Mr. 

Jawaharlal Nehru granted asylum to them. These Tibetan refugees continue to stay in 

India even today. By 1993, there were 133,000 Tibetan refugees in South Asia out of 

which India alone host about 120,000 of them in 42 settlements spread over different 

provinces of India. Apart from the settlements, there are 88 scattered communities in 

different parts of India, including Himachal Pradesh, Ladakh, Arunachal Pradesh, 

Karnataka, Uttar Pradesh, Madhya Pradesh, Sikkim, West Bengal, Maharashtra and 

Orissa. At present, there are approximately 150,000 Tibetan Refugees living in India. 

 

V.4.v. Sri Lankan Refugees 

 

 The British took a large section of people of Tamil origin from India to Sri Lanka and 

employed them in tea estate and other agricultural activities. They were living in Sri 

Lanka from generations. But with the introduction of the Citizenship Acts in Sri 

Lanka in the year 1948 and 1949, they were rendered stateless. India had been giving 

refuge to about 338,000 stateless persons from Sri Lanka during the year 1964 to 

1987 as result of various agreements between the Government of India and Sri Lanka. 

Apart from this, there have been other major refugee flows from Sri Lanka into the 

State of Tamil Nadu, in southern India. 

 

“The Sri Lankan refugees arrived in Tamil Nadu in four waves. The first exodus of 

refugees occurred on 24 July 1983, soon after the communal holocaust in Sri Lanka 

and it continued till 29 July 1987 when the India-Sri Lanka Accord was signed. 

During that period, 134,053 Sri Lankan Tamils entered India. Following the signing 

of the Accord, the refugees began to return to the island. Between December 1987 to 

                                                
626Human Rights Law Network (HRLN), Report of Refugee Populations in India, November 2007. 

available at http://www.hrln.org/admin/issue/subpdf/Refugee population in India.pdf 
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August 1989, 25,585 refugees and non-camp Sri Lankan nationals returned to Sri 

Lanka by chartered ships. During the second wave of refugees, a number of 122,000 

Sri Lankan Tamils came to Tamil Nadu in India. Out of these, 115, 680 were destitute 

and accommodated in the camps. The refugees once again started coming to Tamil 

Nadu by April 1995. By the year 2002, 23,256 refugees had reached Tamil Nadu. 

Gradually the flow of refugees became a trickle and completely stopped following the 

cease fire agreement in the country in the year 2002. During the cease fire period, 

from 2002 to 2006, 9,793 refugees living in the camps and outside were returned to 

their country with UNHCR assistance. There was a fourth flow of refugees which 

started from early 2006 whose whereabouts had been remained unreported.627” 

 

“There are four categories of Sri Lankan Tamil refugees in the State of Tamil Nadu in 

India.”The first category is the refugees in camp. According to Tamil Nadu 

Government, there are 73,241 refugees who live in 115 camps in 26 districts in the 

State. The second category is the recognized refugees outside the camps. There are 

31,802 refugees having refugee certificate issued by the office of the Collector who 

live outside the camps of their own. Nearly 80,000 Sri Lankan nationals are living in 

the different parts of the State, who come India with valid travel documents. These 

refugees comprise the third category. “The fourth category is consists of those persons 

who have alleged link with the militant groups in Sri Lanka and they are kept in 

special camp in Chengalpet. According to informed sources there are 50 Sri Lankans 

who are detained in the camp.628” 

 

 According to World Refugee Survey, 2009, India hosted around 96,000 Sri Lankans, 

mostly Tamils fleeing fighting between the Liberation Tigers of Tamil Eelam and Sri 

Lankan armed forces.  About 73,300 stay in more than a hundred camps in Tamil 

Nadu State and 26,300 outside the camps but registered with the nearest police 

stations.   About 2,800 more entered in 2008.   

 

 

 

                                                
627Dr. V. Suryanarayan, “Sri Lanka: Focus On the Sri Lankan Tamil Refugees”, South Asia Analysis 

Group, Paper No. 3502, 13 November 2009. Available at http://www.southasiaanalysis.org 
628 Ibid 
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V.4.vi. Bhutanese Refugees  

 

“Ethnic Nepalese people started arriving in Bhutan in significant numbers in the early 

20th century. By the 1980 they accounted for a quarter of the Bhutanese population. 

In the mid to late 1980, the authorities began to view the growing numbers of Hindu 

Nepalese in Bhutan as a direct threat to Bhutanese ethnic identity. After this time, 

discriminatory measures were employed to restrict the Nepalese from government 

service jobs, from obtaining promotions and receiving passports. Alongside these 

measures, the government introduced a national campaign to revive traditional 

culture. Teaching Nepali as a second language in schools was banned and Bhutanese 

national dress was to be worn at school as well as on official occasions. A census was 

carried out in the early 1980 which determined the number of Nepalese living in 

Bhutan. As a result of the census, the Citizenship Act of 1985 was enacted which set 

out new conditions for citizenship of Bhutan. A great number of Hindu Nepalese 

became illegal residents overnight. The only way to regain it was to prove their 

residence in Bhutan for the previous 15 years. As a result, many naturalized citizens 

lost their status. The Act also allowed for any naturalized citizen to be stripped of his 

or her status if they had shown, by act or speech, to be ‘disloyal’ to the King, country, 

or people of Bhutan. This provision has been used frequently to revoke citizenship 

from Hindu Nepalese under the pretext of ‘disloyalty’. Expulsions of Hindu Nepalese 

who fell afoul of the Citizenship Act began in 1988. Street protests and hunger strikes 

took place in the south to demonstrate against the measures taken against the Hindu 

Nepalese population.” 

 

“In response to the protests by the ethnic Nepalese in Bhutan in the south against their 

deportation and discrimination, the presence military of the Government increased. 

After several raids and bombings, the Bhutanese authority ordered the closure of local 

Nepalese schools, clinics, and development programs. Many ethnic Nepalese were 

forcibly evicted and forced to cross the Indian borders into Assam and West Bengal. 

The Indian states would not accept the expelled Bhutanese and they were forced to 

move on. Most went through Nepal to go back into India at different entry points, 

while approximately 100,000 stayed in UNHCR refugee camps in Nepal. There are 

between 15,000 and 30,000 ethnic Nepalis living in India. For them, obtaining 
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recognition as refugees remains an impossible task.” 

 

“Since 1949, Bhutanese citizens have been permitted to move freely across the Indian 

border. An open border between India and Nepal and India and Bhutan is provided for 

by a treaty between the respective states, last updated in February 2007. A reciprocal 

arrangement between Indian and Bhutan grants its citizens equal treatment and 

privileges. The right to residence, study, and work are guaranteed without the need for 

identity papers. For this reason, the Indian government has not acknowledged the 

ethnic Nepalese Bhutanese who were forced to flee to be refugees, and nor has it 

provided any sort of assistance. The UNHCR does not carry out status determination 

for the Bhutanese. This is most likely due to the friendship treaty between the two 

countries.” 

 

V.4.vii.Burmese Refugees 

 

“In 1962, the democratically elected government of Burma fell to a military coup. 

Ever since military leaders have ruthlessly rules Burma and held its people in an iron 

grip.”629 Like other neighbours of Burma, India hosts a large and growing refugee 

population from Burma. The Burmese refugee population in India is overwhelmingly 

from Chin ethnic minority group, with smaller Kachin, Arakanand Burman 

Population as well.630 

 

“Some 500,000 ethnic Chin people live in the Burma’s northwest Chin State and 

another 700,000 Chin live in the other parts of Burma. Although the Chin Community 

in Burma is comparatively small, the Chins are ethnically diverse as Burma itself. 

There are six main Chin tribes which can further be divided into at least 60 different 

sub-tribal categories. However, despite their diversity, the Chins are unified through a 

common history, geographical homeland, traditional practices and ethnic identity. In 

the predominantly Buddhist country, 90 percent of Chin population are Christians. In 

Chin State of Burma, widespread ethnic and religious discrimination along with rapid 

                                                
629Chin Human Rights Organization (CHRO), “Waiting on the Margins: An Assessment of the 

Situation of the Chin Community in Delhi, India”, April 2009 
630Refugees International, “India: Close the Gap for Burmese Refugees”, Field Report, December 9 

2009. Available at http://www.refugeesinternational .org/sites/default/files/120909_india_closegap.pdf   
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militarization has resulted in an overabundance of human rights abuses at the hands of 

Burma army. Such rampant human rights abuses have forced thousands of Chins to 

leave their homes, families and friends and livelihoods in Burma in order to seek 

refuge in neighbouring lands.” 

 

 Due to repressive measures, brutal torture, persecution and political turmoil, Burmese 

refugees and asylum seekers are taking shelter in neighbouring countries including 

Thailand, Bangladesh, Malaysia, Chins and India. Burmese refugees in India live 

primarily in two places: the Northeast States of Mizoram and, to a lesser extent, 

Manipur and the capital city of Delhi. “Some 75,000 to 100,000 ethnic Chin from 

Burma are currently living on Indo-Burma border in the northeastern state of 

Mizoram.” The United Nations High Commissioner for Refugees has recognized 

about 3,000 to 4,000 Burmese living in Delhi. It estimated that over 600 Burmese 

refugees are finding their way to Delhi each month. 

 

V.4.viii. Afghan Refugees 

 

“Following the Soviet intervention in Afghanistan in the 1979, a large number of 

Afghan Sikhs and Hindus along with ethnic Afghans, took refuge in India.”“The 

second major influx of Afghan refugees began in 1991-92, after the fall of Najibullah 

regime.”“However the Government of India does not officially treat them as refugees 

but allowed the UNHCR to operate some programme for them. The UNHCR 

recognise some of them under its mandate and assist them.631 According to World 

Refugee Survey, 2009, an estimated 30,000 Afghans remained in the country 

although only about 9,000 held UNHCR mandate status. The Government of India 

has issued most of the Afghan nationals’ valid residential permits and allowed them to 

stay in the country until a durable solution is found.”According to the United Nations 

High Commissioner for refugees as many as 4,000 Hindu and Sikh afghan refugees 

have shown interest in applying for India citizenship.” 

 

 

 

                                                
631Zutshi, R. Trakroo, supra note 618 at p.58 
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V.5. REFUGEES AND THE INDIAN LEGAL FRAMEWORK 

 

 While India has neither acceded to the 1951 Convention nor introduced a domestic 

regime for the protection of refugees, this is not to say that there have not been any 

attempts to revise Indian immigration law so as to make appropriate provision. In 

1995, a drafting committee led by Justice P. N. Bhagwati, a former chief justice of the 

Indian Supreme Court, prepared a model law on asylum-seekers and refugees under 

the auspices of the regional consultations on refugees and migratory movements in 

South Asia initiative.632 The model law was substantially revised in 2006, as the 

Refugees and Asylum Seekers (Protection) Bill by the Public Interest Legal Support 

and Research Centre.633 While the definition of a refugee in the revised bill remained 

the same, the new draft dropped many of the rights included in article 13 of the 

original model law in order to accommodate objections from the intelligence and 

security establishment.634 The rights dropped included the right of a refugee to choose 

their place of residence and to move freely within the country, the right to adequate 

housing, healthcare and primary education, and the right to freely access employment. 

However, these changes were insufficient to overcome the objections of the security 

establishment.635 Ultimately, neither bill was successful in obtaining the support of the 

Indian cabinet nor they were introduced before the Indian parliament. 

 

V.5.i. Constitutional Provisions” 

 

“There are a few Articles of the Indian Constitution which are equally applicable to 

refugees on the Indian soil in the same way as they are applicable to the Indian 

                                                
632Model National Law on Refugees, 1 ISIL Y.B. Int’l Humanitarian & Refugee L. 295 (2001); Arjun 

Nair, IPCS Research Papers No. 11, National Refugee Law for India: Benefits And Roadblocks 1, 2 

n.7 (2007), available at http://www.ipcs.org/pdf_file/issue/51462796IPCS-ResearchPaper11-

ArjunNair.pdf. 
633Nita Bhalla, “Lack of India Refugee Law Leaves Many in Limbo”, Thomson Reuters Found. (Mar. 

25, 2017, 17:24 GMT), available at:  http://www.trust.org/item/20100325172400-d70r9/. 
634Home Ministry’s Refugee Bill Worries Security Agencies, Rediff News (Oct. 19, 2009, 14:52 IST), 
available at:  http://news.rediff.com/report/2009/oct/19/home-ministrys-refugee-bill-worries-security-

agencies.htm. 
635Some Refugees are More Equal, Telegraph (Calcutta), Dec. 26, 2012, available at: 

http://www.telegraphindia.com/1121226/jsp/opinion/story_16361434.jsp (Security forces argued that 

this would pose a danger to national security as India shares porous borders with neighbouring 

countries. ‘This provision would have allowed illegal migrants to come to India under the garb of a 

refugee’, says a Border Security Force official.). 
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Citizens.636The Supreme Court of India has consistently held that the Fundamental 

Right enshrined under Article 21 of the Indian Constitution regarding the Right to life 

and personal liberty, applies to all irrespective of the fact whether they are citizens of 

India or aliens. The various High Courts in India have liberally adopted the rules of 

natural justice to refugee issues, along with recognition of the United Nations High 

Commissioner for Refugees (UNHCR) as playing an important role in the protection 

of refugees. The Hon’ble High Court of Guwahati has in various judgements, 

recognized the refugee issue and permitted refugees to approach the UNHCR for 

determination of their refugee status, while staying the deportation orders issued by 

the district court or the administration.” 

 

“In the matter of Gurunathan and others vs. Government of India637
 
and others and in 

the matter of A.C.Mohd. Siddique vs. Government of India and others,638the High 

Court of Madras expressed its unwillingness to let any Sri Lankan refugees to be 

forced to return to Sri Lanka against their will. In the case of P. Nedumaran vs. Union 

Of India639
 
before the Madras High Court, Sri Lankan refugees had prayed for a writ 

of mandamus directing the Union of India and the State of Tamil Nadu to permit 

UNHCR officials to check the voluntariness of the refugees in going back to Sri 

Lanka, and to permit those refugees who did not want to return to continue to stay in 

the camps in India.”“The Hon’ble Court was pleased to hold that since the UNHCR 

was involved in ascertaining the voluntariness of the refugees’ return to Sri Lanka, 

hence being a World Agency, it is not for the Court to consider whether the consent is 

voluntary or not. Further, the Court acknowledged the competence and impartiality of 

the representatives of UNHCR. The Bombay High Court in the matter of Syed Ata 

Mohammadi vs. Union of India640 was pleased to direct that there is no question of 

deporting the Iranian refugee to Iran, since he has been recognized as a refugee by the 

UNHCR. The Hon’ble Court further permitted the refugee to travel to whichever 

country he desired. Such an order is in line with the internationally accepted 

principles of non-refoulement of refugees to their country of origin.” 

 

                                                
636Articles,14,20 and 21 of the Indian Constitution. 
637WP No.S 6708 and 7916 of 1992 
6381998(47) DRJ(DB)p.74. 
6391993 (2) ALT 291 
640Criminal writ petition no.7504/1994 at the Bombay High Court 
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“The Supreme Court of India has in a number of cases stayed deportation of refugees 

such as Maiwand’s Trust of Afghan Human Freedom vs. State of Punjab641
 
; and 

N.D.Pancholi vs. State of Punjab & Others642.In the matter of Malavika Karlekar vs. 

Union of India643, the Supreme Court directed stay of deportation of the Andaman 

Island Burmese refugees, since”  “their claim for refugee status was pending 

determination and a prima facie case is made out for grant of refugee status.”“The 

Supreme Court judgement in the Chakma refugee case clearly declared that no one 

shall be deprived of his or her life or liberty without the due process of law. Earlier 

judgements of the Supreme Court in Luis De Raedt vs. Union of India644 and also 

State of Arunachal Pradesh vs. Khudiram Chakma645, had also stressed the same 

point.” 

 

 In the case of Louis De Raedt v. Union of India, the Supreme Court again confirmed 

that Article 21 of the Indian Constitution, the right to the protection of life and liberty, 

applies to foreign nationals.646 The obvious next step for the court would be to find 

that this Article prohibits the removal of foreign nationals to situations in which their 

life or liberty would be threatened. This would be consistent with India’s obligations 

at international law and faithful to the substance of the Article itself.647 

 

 In partial reliance on De Raedt, the Supreme Court has subsequently been asked on at 

least two occasions to rule on the forced displacement of foreign nationals in India. In 

the case of State of Arunachal Pradesh v. Khudiram Chakma,648 the state government 

of Arunachal Pradesh had ordered the forced relocation of a group of Chakma 

                                                
641Crl. WP No.125 & 126 of 1986. 
642N.D. Pancholi vs. State of Punjab & Others [WP (civil) No. 1294 of 1987, unreported)]. 
643Crl. WP No.243 of 1988. 
644 (1991) 3SCC 544. 
6451994 Supp. (1) SCC 615. 
646India Constitution, Art. 21 (Protection of life and personal liberty: No person shall be deprived of his 

life or personal liberty except according to procedure established by law.). 
647Louis De Raedt v. Union Of India, (1991) 3 S.C.R. 554, para. 13 (India)(The fundamental right of 

the foreigner is confined to Article 21 for life and liberty and does not include the right to reside and 

settle in this country as mentioned in Article 19(1)(e), which is applicable only to the citizens of this 

country.); Hans Muller of Nuremburg v. Superintendent, Presidency Jail Calcutta, (1955) 1 S.C.R. 

1284, 1298 (India) 
648State of Arunachal Pradesh v. Khudiram Chakma and Khudiram Chakma v. State of Arunachal, 

(1994 Supp.) 1 S.C.C. 615 (1993) (India). 
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family’s that originated from the former East Pakistan (now Bangladesh)649 and had 

settled within the so called inner line, a “protected area” for purposes of the 

Foreigners (Protected Areas) Order 1958.650 Their settlement in the area was deemed 

illegal and their claim to be citizens of India (and resulting entitlement to enhanced 

constitutional protection) was rejected.651 As such, the court was unwilling to 

intervene to prevent their forced removal by the state government.652 

 

  In the slightly later case of National Human Rights Commission v. State of 

Arunachal Pradesh & Others, the Supreme Court was asked to make an order to 

protect the Article 21 rights of a large group (approximately 65,000) of Chakmas in 

Arunachal Pradesh.653 They feared continuing violence and harassment led by a 

student group, the All Arunachal Pradesh Students Union that sought the expulsion of 

all “foreigners” from the state.654 While the court made an order for their physical 

protection, it is notable that this was made with respect to a non-state actor, and not 

directed toward the state (either Arunachal Pradesh or the Union of India itself). 655 

While the court also ordered the State of Arunachal Pradesh to refrain from removing 

any of the individuals concerned, this was done on the understanding that they were in 

the process of applying for Indian citizenship. The order itself was limited to the 

period “while the application of any individual Chakma is pending consideration.” 

 

                                                
649Sabyasachi Basu Ray Chaudhury, “Uprooted Twice: Refugees from the Chittagong Hill Tracts”, in 

“Refugees and the State: Practices of Asylum and Care in India”, 221-224 (Sage Publication New 

Delhi, 2000) [hereinafter Refugees and the State]. 
650Foreigners (Protected Areas) Order, 1958, G.S.R. 713, Gazette of India, pt. II, Sec. 3, sub sec. 1, at 

657 (Aug. 23, 1958). 
651Chakma, (1994 Supp.) 1 S.C.C. 615, para. 63 (Insofar as the appellants and the Chakmas were 

residing in Miao Sub-Division of Tirap District in Arunachal Pradesh long before 1985 they cannot be 

regarded at the citizens of India. We find it difficult to appreciate the argument of Mr. 

GobindaMukhoty, learned counsel, that the accident of the appellants living in Arunachal Pradesh 

should not deprive them of citizenship. In this connection, it is worthwhile to note that Section 6-A of 

the Citizenship Act come to be incorporated by Amending Act as a result of Assam Accord. If law lays 

down certain conditions for acquiring citizenship, we cannot disregard the law…). 
652Chakma, (1994 Supp.) 1 S.C.C. 615, para. 74 (Even then what is that is sought to be done to the 

appellants? They are asked to settle in Maitripur and Gautampur villages from Miao. Certainly setting 

the Chakmas in a particular place is a matter of policy. This Court cannot enter into the wisdom of such 
a policy, in view of what has been stated above, Arunachal Pradesh is strategically important with 

Bhutan in the West, Tibet and China in the North and North-East, Burma (Myanmar) in the East.). 
653National Human Rights Commission v. State Of Arunachal Pradesh, (1996) 1 S.C.C. 742 (India) 
654Id., paras. 3–6. 
655Id. para. 21(3) (The quit notices and ultimatums issued by the AAPSU and any other group which 

tantamount to threats to the life and liberty of each and every Chakma should be dealt with by the first 

respondent in accordance with law). 
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 It is unclear from the facts of each case whether the Chakma facing removal from 

their homes in Arunachal Pradesh would have ultimately faced removal from India. 

Nevertheless, in each case the Supreme Court had the opportunity to confirm that 

Article 21 of the Indian Constitution granted a right against forced removal in 

situations where an individual’s life or freedom would be threatened, and signally 

failed to do so. As such, the position in Indian law with respect to the protection of 

foreigners from forced displacement remains very largely as was described by the 

court in the 1955 case of Hans Muller of Nuremburg v. Superintendent, Presidency 

Jail Calcutta and Others: 

 

“The Foreigners Act confers the power to expel foreigners from India. It vests the 

Central Government with absolute and unfettered discretion and, as there is no 

provision fettering this discretion in the Constitution, an unrestricted right to expel 

remains.”656 

 

V.6. NON-REFOULEMENT AS CUSTOMARY LAW 

 

“It is now widely accepted that running alongside the obligations under the 

conventions already discussed is a broad customary norm of non-refoulement.”657 In 

consequence, even those states that have not yet acceded to a convention that contains 

                                                
656Hans Muller, (1955) 1 S.C.R. at 1298. 
657Declaration of States Parties to the 1951 Convention and/or its 1967 Protocol relating to the Statues 

of Refugees, Dec. 12-13, 2001, pmbl. para. 4, U.N. Doc. HCR/MMSP/2001/09 (Jan. 16, 2002) 

(Acknowledging the continuing relevance and resilience of this international regime of rights and 

principles, including at its core the principle of non-refoulement, whose applicability is embedded in 

customary international law.); No. 6 (XXVIII) Non-Refoulement (1977), in EXCOM 

CONCLUSIONS, para. (a); No. 22 (XXXII) Protection of Asylum-Seekers in Situations of Large Scale 

Influx (1981), in EXCOM CONCLUSIONS, para. II. (A)(2); No. 25 (XXXIII) General (1982), in 

EXCOM CONCLUSIONS, para. (b); No. 79 (XLVII) General (1996), in EXCOM CONCLUSIONS, 

para. (j); No. 81 (XLVIII) General (1997), in EXCOM CONCLUSIONS, para. (i); Summary 

Conclusions: The Principle of Non-refoulement, Expert Roundtable, Cambridge, July 2001, in Refugee 

Protection In International Law; ([T]hough a minority of commentators continue to deny the existence 

of non-refoulement as a principle of customary international law, the general consensus is that it has 
now attained that status. It encompasses non-refoulement to persecution, based on Article 33 of the 

1951 Convention, and also to torture or cruel, inhuman or degrading treatment or punishment.); Anne 

T. Gallagher, “The International Law of Human Trafficking”,347 (2010); Nils Coleman, “Renewed 

Review of the Status 23 (2003). For a clear summary account of UNHCR’s role in developing the 

principle of non-refoulement as a principle of customary international law, see Corinne Lewis, 

“UNHCR and International Refugee Law”, 124–25 (2012). For a vigorous dissent from the majority 

position, see James C. Hathaway, “Leveraging Asylum”, 45 TEX. INT’L L.J. 503, 506 (2010). 
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a prohibition of refoulement are bound by this rule.658“However, a customary norm 

will also continue to bind states even after they have acceded to a treaty that reflects, 

either in whole or in part, the substance of that norm. In this case, the conventional 

and customary norms run parallel to one another and, assuming they are not 

inconsistent, may be applied in the alternative.659 Inevitably, the two categories of 

norms will be closely related, with the conventional norms serving as good evidence 

of the opinio juris of states and, as such, playing a key role in the later crystallization 

of related customary norms.660 

 

“The most authoritative and widely cited study on this point is the opinion prepared 

by Lauterpacht and Bethlehem as part of the 2001 UNHCR Global 

Consultations.661Lauterpacht and Bethlehem concluded that”“170 of the 189 members 

of the UN, or around 90 per cent of the membership, are party to one or more 

conventions which include non-refoulement as an essential component.”“It is 

significant that these calculations include the wide variety of conventions, such as the 

ICCPR, the CAT, the European Convention on Human Rights,662 the Organization of 

African Unity (OAU) Refugee Convention,663 the American Convention on Human 

Rights,664 and the Banjul Charter665 that make provision for non-refoulement (either 

expressly or as interpreted) outside the strict definition of a refugee in the 1951 

Refugee Convention, and with respect to torture and threats to life.”666 As such, 

                                                
658Vienna Convention on Law of Treaties, Art. 38 (Nothing in articles 34 to 37 precludes a rule set 

forth in a treaty from becoming binding upon a third State as a customary rule of international law, 

recognized as such.). 
659Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.), 1984 I.C.J. 392, ¶ 73 
(Nov. 26); Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.), 1986 I.C.J. 

14, ¶¶ 174–79 (July 27); North Sea Continental Shelf Cases (Ger./Den.; Ger./Neth.), 1969 I.C.J. 3, ¶¶ 

64, 70–74 (Feb. 20). 
660North Sea Continental Shelf Cases, 1969 I.C.J. 3, ¶¶ 70–71; Nicaragua. v. U.S., 1986 I.C.J. 14, ¶ 

183; Brownlie, supra note 84. 
661Geoff Gilbert, “Human Rights, Refugees and Other Displaced Persons in International Law”, 

Hierarchy in International Law 185 (Erika De Wet & Jure Vidmar eds., 2012) (Lauterpacht and 

Bethlehem have conclusively shown that non-refoulement is a norm of customary international law) 
662See ECHR; Soering v. United Kingdom, 161 Eur. Ct. H.R. (ser. A) para. 88 (1989); Cruz Varas v. 

Sweden, 201 Eur. Ct. H.R. (ser. A) para. 69 (1991); Vilvarajah v. United Kingdom, 215 Eur. Ct. H.R. 

(ser. A) paras. 102–03 (1991); Chahal v. United Kingdom, 1996-V Eur. Ct. H.R. 1831, paras. 73–74, 

79–81 (1996). 
663Convention Governing the Specific Aspects of Refugee Problems in Africa, Sept. 10, 1969, 1001 

U.N.T.S. 45 
664American Convention on Human Rights, Nov. 22, 1969, 1144 U.N.T.S. 123 [hereinafter ACHR]. 
665African (Banjul) Charter on Human and Peoples' Rights art. 2, June 27, 1981, 21 I.L.M. 58 (1982) 

[hereinafter Banjul Charter]; 
666James C. Hathaway, “The Law Of Refugee Status”, 109 (1991); Cf. Exec. Comm., Note on 

International Protection, para. 6, U.N. Doc. EC/48/SC/CRP.27 (May 25, 1998). 
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Lauterpacht and Bethlehem distinguish between the customary norms against 

refoulement as it applies in the refugee context and as it applies in the human rights 

context more generally. They conclude that in the refugee context, the customary 

norm against refoulement prohibits return where there is a real chance of persecution, 

torture or cruel, inhuman, or degrading treatment or punishment, or a threat to life, 

physical integrity, or liberty. The prohibition of refoulement is subject to exceptions 

on grounds of national security and public safety akin to those found in Article 33(2) 

of the Refugee Convention, save where there is risk of persecution that equates to or 

is of equal seriousness with torture or cruel, inhuman, or degrading treatment or 

punishment.” Moreover, as the prohibition against torture is consistently framed in 

concert with the injunction against cruel, inhuman, or degrading treatment or 

punishment,667 all of these elements should be incorporated into a single prohibition at 

customary law. 

 

“In the human rights context, the customary prohibition against return is limited to 

situations where there is a real risk of being subjected to torture or cruel, inhuman or 

degrading treatment or punishment. The customary prohibition of return to situations 

where there is a real risk of torture (whether in the refugee or general human rights 

context) is non-derogable and does not admit of exceptions. This is consistent with 

both conventional practice and the jurisprudence of the European Court of Human 

Rights (ECtHR) and the HRC.668 In parallel with the right of non-refoulement as 

found in the ICCPR, the ICESCR, the CRC, and the CAT, the customary norm as it 

relates to aliens generally (and not specifically those individuals seeking or having 

obtained refugee status) does not require a causal nexus to be established between the 

ill-treatment feared and a particular Convention ground, such as race or religion.” 

 

 

                                                
667Universal Declaration of Human Rights, G.A. Res. 217 (III) A, art. 5, U.N. Doc. A/RES/217(III) 

(Dec. 10, 1948); ICCPR, Art. 6; CRC, Art. 37(a); ACHR, Art. 5(2); Banjul Charter, Art. 5; ECHR, Art. 

3. 
668ICCPR, Arts. 4(2), 5(1); General Comment 20, para. 3; U.N. Human Rights Comm., General 

Comment 24: General Comment on Issues Relating to Reservations Made upon Ratification or 

Accession to the Covenant or the Optional Protocols Thereto, or in Relation to Declarations Under 

Article 41 of the Covenant, para. 10, U.N. Doc. CCPR/C/21/Rev.1/Add.6 (Nov. 11, 1994); ECHR, 

supra note 135, arts. 15(2), 17; Chahal v. United Kingdom, 1996-V Eur. Ct. H.R. 1831, para. 79 

(1996); ACHR, Art. 27; CAT, Art. 2(2). The Banjul Charter makes no provision for derogations. See 

generally Banjul Charter. 
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V.6.i. Indian Legal Framework and Non- refoulement 

 

 The question of whether non-refoulement rises to the level of a jus cogens norm in 

the refugee context is comparatively straight-forward as it applies to India, as the 

government has now made clear its own position in respect of this issue. In 1996, 

UNHCR Ex Com concluded that, “the principle of non-refoulement is not subject to 

derogation.”669 This is particularly significant as India became a member of Ex Com 

in 1995 and so was a member of the committee during the time that this conclusion 

was discussed and agreed. 

 

 Ex Com conclusions are adopted by consensus, and during the process leading up to 

their adoption member states of the committee have the opportunity to express any 

reservations in respect of their content.670 As such, the conclusions, as eventually 

adopted, can be fairly said to express the settled views of the member States. It is 

plain, therefore, that India has now accepted non-refoulement as a customary norm 

jus cogens. Even if India had sought to repudiate the substance of Conclusion in the 

past, more than 18 years have now elapsed since its adoption. It would be remarkable 

if India sought to disavow their agreement at this very late stage, particularly 

following a period in which the norm itself has grown increasingly entrenched and, 

indeed, India has not indicated any desire to do so.    

 

 Moreover, even in the absence of India’s own express view with respect to this 

matter, there is now very considerable state practice in support of this proposition.671 

As such, it is now perfectly correct to interpret India’s obligations of non-refoulement 

with respect to situations of persecution; torture or cruel, inhuman or degrading 

treatment or punishment; or a threat to life, physical integrity or liberty as a 

peremptory norm of international law. While the question of the jus cogens status of 

                                                
669No. 79 (XLVII) General (1996), in EXCOM CONCLUSIONS, para. (j). 
6708 U.N. High Comm’r for Refugees, London UNHCR response to the DCA Consultation Paper: 

Asylum and Immigration Tribunal – The Legal Aid Arrangements for Onward Appeals 1 n.1 (Dec. 

2004), available 
at:http://www.unhcr.org.uk/fileadmin/user_upload/docs/UNHCR_response_to_the_DCA_consultation

_paper.pdf. 
671Üner v. Netherlands, 2006-XII Eur. Ct. H.R. 129; Boultif v. Switzerland, 2001-IX Eur. Ct. H.R. 119; 

Beldjoudi v. France, 234-A Eur. Ct. H.R. (ser. A) (1992); Maslov v. Austria, 2008-III Eur. Ct. H.R. 

301; Agnès Hurwitz, “The Collective Responsibility Of States To Protect Refugees”, 189 (2009); 

Richard McKee, “Definite Article: Application of Article 8 in Removal Cases”, 14, IMMIGR. L. DIG., 

Spring 2008. 
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non-refoulement remains controversial, such an interpretation is consistent with 

India’s own view of its obligations on this point. 

 

 Enunciating the example of the Indian judiciary, which is often regarded as the 

‘protector of the rights of people’, various judgements have been pronounced by the 

High Courts and the Supreme Court to enforce the liberty of the refugees. By virtue of 

Articles 14 and 21 of the Constitution of India, which applies both to citizens and 

non-citizens, courts have tried to liberalize the rights of equality and rights of life and 

personal liberty, respectively. As in case of Ktaer Abbas Habib Al Qutaifi v Union of 

India &Ors,672 non-refoulement was recognized under Article 21 by the Gujarat High 

Court. The Gujarat High Court elaborately dealt with the Indian constitutional 

provisions along with international instruments to emphasize on their right of non-

refoulement. While delivering the judgement, the court emphasized on the protection 

and dignified life of the refugees relying upon the Indian Constitution. Since, these 

refugees did not pose threat to the security of India and they had the proof of the fear 

of persecution, the court established the principle of non-refoulement. 

 

 Apart from above-mentioned articles, Article 22 of the Indian Constitution also 

applies to refugees, meaning thereby the refugees also possess the right of protection 

against arbitrary arrest. Moreover, they also can practice their religion as per Article 

25 of the Constitution. 

 

 The Indian judiciary has played a vital role in promoting the interests of the refugees. 

Henceforth, in case of an unreported judgement Dr Malvika Karlekar v Union of 

India673, the apex court by belaying the refoulement of the Andaman Island Burmese 

refugees asked for their status verification.674It reflects that those who want to seek 

the protection in another country cannot be sent back to their country of origin if the 

status determination of such persons is pending in the present country. The same 

proposition was held by the Madras High Court in the case of P Nedumaran v Union 

of India,675 where the court asked the Sri Lankan refugees to stay in India till their 

status determination by the UNHCR. 

                                                
6721999 Cri. L.J. 919 
673Criminal Writ Petition No. 583 of 1992 dated 25.09.1992 
674Zonthansangpuii v State of Manipur (Civil Rule No. 1981 of 1989 and No. 515 of 1990) 
675 1993(2) ALT 291 
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 In NHRC V State of Arunachal Pradesh,676 the apex court again emphasized on 

protection of rights of the refugees in India to preserve the constitutional culture. The 

court held that the rule of law is the predominant segment in the Indian context. The 

Constitutional sway in a country like India reflects the right to equality and thus, 

ensures right to dignified life to citizens as well as non-citizens. The court in this case 

directed not to refoule the Chakma refugees who were the nationals of the Bangladesh 

on the basis of principle of non-refoulement. Re-establishing the position of non-

refoulement, the Bombay High Court in case of Syed Ata Mohammadi V Union of 

India,677 pointed out that the Iranian refugees cannot be ostracized to the Iran where 

they have fear of persecution.  

 

V.6.ii.The Expanding Breadth of Non-Refoulement 

 

 The practical effect of the human rights treaty regimes to which India is a signatory 

or party will, to a large extent, depend on the precise contours of the various domestic 

protection regimes as they already apply in India, and the manner in which norms at 

the international and domestic level interact on a case-by-case basis. Of fundamental 

importance, however, to all persons displaced to India is the basic principle of non-

refoulement.678 The centrality of this principle for the protection of refugees and 

asylum-seekers has been repeatedly affirmed by the UNHCR ExCom,679 the UN 

General Assembly,680 the most learned writers in this field,681 and, recently, all states 

                                                
676 1996 SCC (1) 742 
677Criminal writ petition no. 7504/1994 at the Bombay High Court. 
678For a detailed discussion of this principle in the context of both the 1951 Refugee Convention and at 

general human rights law, see Guy S. Goodwin-Gill & Jane Mcadam, supra note 15 at 201– 354; 

Hathaway, supra note 14, at 278–369. 
679See, e.g., No. 17 (XXXI) Problems of Extradition Affecting Refugees (1980), in Conclusions 

Adopted by the Executive Committee on the International Protection of Refugees: 1975-2009 

(Conclusion NO. 1-109) at 22, para. (b) (United Nations High Comm’r for Refugees, ed., 2009) 

[hereinafter EXCOM CONCLUSIONS], available at http://www.refworld.org/pdfid/4b28bf1f2.pdf; 

No. 65 (XLII) General (1991), in EXCOM CONCLUSIONS, para. (c); No. 79 (XLVII) General 

(1996), in EXCOM CONCLUSIONS, para. (j); No. 42 (XXXVII) Accession to International 
Instruments and their Implementation (1986), in EXCOM CONCLUSIONS, para. (c). 
680See, e.g., G.A. Res. 48/116, para. 3, U.N. Doc. A/RES/48/116 (Mar. 24, 1994); G.A. Res. 49/169, 

para. 4, U.N. Doc. A/RES/49/169 (Feb. 24, 1995); G.A. Res. 50/152, para. 3, U.N. Doc. A/RES/50/152 

(Feb. 9, 1996); G.A. Res. 51/75, para. 3, U.N. Doc. A/RES/51/75 (Feb. 12, 1997). 
681Vincent Chetail, “Are Refugee Rights Human Rights? An Unorthodox Questioning of the Relations 

Between Refugee Law and Human Rights Law”, in Human Rights and Immigration 29 (Ruth Rubio-

Marín ed., 2014); Hathaway, supra note 14, at 279.   
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parties to the 1951 Geneva Convention and its 1967 Protocol.682 Before any other 

rights can become relevant, refugees and asylum-seekers must be granted admission 

to the territory of an asylum state and be assured of their right to remain there. As an 

injunction framed in “negative terms,”683 the right of non-refoulement cannot provide 

a right of entry per se.684“However, as admission to the territory of the asylum State 

will, in practice, often be the only way to avoid returning an asylum-seeker to a 

country where they have reason to fear serious mistreatment, it will frequently amount 

to a de facto right of admission.685” 

 

“Any discussion of the principle of non-refoulement under international law must 

begin with Article 33 of the 1951 Convention.686 It is now plain, however, that this 

principle has expanded significantly beyond the terms of the Refugee Convention 

itself to draw on elements of international and regional human rights law and 

customary international law.687 This is of particular importance where individuals 

seeking protection fall outside the refugee definition in Article 1A(2) of the 1951 

Geneva Convention and so are unable to avail themselves of the right of non-

refoulement in Article 33.” Where, for example, the persecution they fear is not for 

one of the five Convention grounds (race, religion, nationality, political opinion or 

particular social group), a claimant will lack the so-called persecution nexus essential 

                                                
682Declaration of States Parties to the 1951 Convention and/or its 1967 Protocol relating to the Statues 

of Refugees, Dec. 12-13, 2001, pmbl. para. 4, U.N. Doc. HCR/MMSP/2001/09 (Jan. 16, 2002). 
683M38/2002 v Minister for Immigration & Multicultural & Indigenous Affairs [2003] FCAFC 131, 

para. 39, 199 ALR 290, 75 ALD 360 (Austl.). 
684 U.N. Econ. & Soc. Council, Ad Hoc Committee on Refugees and Stateless Persons, 2d Sess., 40th 

mtg. at 33, U.N. Doc. E/AC.32/SR.40 (Sept. 27, 1950) (Statement of Mr. Weis of the International 
Refugee Organisation) (“Mr. WEIS (International Refugee Organization) wished to add to the remarks 

of the representative of Israel only that article 28 meant exactly what it said. It imposed a negative duty 

forbidding the expulsion of any refugee to certain territories but did not impose the obligation to allow 

a refugee to take up residence.”). For a searching and authoritative analysis of the question of whether 

the principle of non-refoulement implies a right of admission, see Thomas Gammel, “Access to 

Asylum: International Refugee Law and the Globalisation of Migration Control”, 47–59 (2011). 
685Brian Opeskin, Richard Perruchoud & Jillyanne Redpath eds, “Refugees and Asylum”, Foundations 

of International Migration Law 177, 193 (2012). 
686Refugee Convention, 1951, Art. 33 (1. No Contracting State shall expel or return a refugee in any 

manner whatsoever to the frontiers of territories where his life or freedom would be threatened on 

account of his race, religion, nationality, membership of a particular social group or political opinion; 

2. The benefit of the present provision may not, however, be claimed by a refugee whom there are 
reasonable grounds for regarding as a danger to the security of the country in which he is, or who, 

having been convicted by a final judgment of a particularly serious crime, constitutes a danger to the 

community of that country) 
687See Mcadam, supra note 614. See Michelle Foster, “Non-Refoulement on the Basis of Socio 

Economic Deprivation: The Scope of Complementary Protection in International Human Rights Law”, 

2009 N.Z. L. REV. 257, 267–78 (2009) [hereinafter Foster NZLR], for a very helpful discussion of the 

basis for the extension of this concept, for which she finds there is “surprisingly little clarity.” 
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to making out a claim to refugee status under the Convention.688 As such, they would 

be unable to avail themselves of protection from refoulement under Article 33. This 

would be so, regardless of whether they continue to have a well-founded fear of 

persecution for other, non-Convention grounds. In this case, protection from 

refoulement under general international law or complementary protection will be the 

key device for ensuring their safety. Insofar as the various elements of complementary 

protection provide protection from refoulement outside the 1951 Geneva Convention, 

this should also be the first point of reference for the protection of forced migrants in 

states, like India, that are not yet parties to the Refugee Convention.   

 

V.7. INDIA’S MEASURES FOR FULFILLING INTERNATIONAL 

OBLIGATIONS 

 

“India has taken numerous steps and measures to fulfill its international obligations in 

respect of refugees. Some of the more important ones merit detailed mention.” 

 

 Entry into India” 

 

“The Government of India has followed a fairly liberal policy of granting refuge to 

various groups of refugees though some groups have been recognized and some other 

groups have not been, often keeping in view the security concerns of the nation. 

However, the emerging trend of past refugee experiences bear testimony to the fact 

that entry into India for most refugee groups is in keeping with international 

principles of protection and non- refoulement.”“Further, such entry is not determined 

by reasons of religion or any other form of discrimination. It may be pointed out that 

India has granted refuge to Buddhist Tibetans, Hindus and Christians of Sri Lanka, 

Hindus and Muslims from the then East Pakistan, Hindus, Muslims, Christians and 

Buddhists from Bangladesh and Sikhs and Muslims from Afghanistan etc.” 

 

 

                                                
688Andreas Zimmerman & Claudia Mahler, “Article 1A, in The 1951 Convention Relating To The 

Status of Refugees And Its 1967 Protocol: A Commentary”, 281, 374, para. 2 (Zimmerman ed., 2011); 

James C. Hathaway, “The Causal Nexus in International Refugee Law”, 23 MICH. J. INT’L L. 207, 

208 (2002) 
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 Work Permits” 

 

“There is no concept of work permits in India, although refugees who are granted 

residence permits do find employment in the informal sector, without facing any 

objection from the administration. In fact, Tibetan refugees have been granted loans 

and other facilities for self- employment. Similarly, most Sri Lankan Tamils have 

been granted freedom of movement within the camp areas, enabling work facilities 

for them as casual labour. Similarly, Chakma and Afghan refugees have also been 

engaging in gainful, even if it is in minor forms of employment.” 

 

 Freedoms” 

 

“Generally, refugees are allowed freedom concerning their movement, practice of 

religion and residence. In case of refugees whose entry into India is either legal or is 

subsequently legalized, there is limited interference by the administration regarding 

these basic freedoms. However, those refugees who enter India illegally or overstay 

beyond permissible limits, have strict restrictions imposed upon them in accordance 

with the statutes governing refugees in India i.e., The Foreigners Act, 1946, 

Foreigners Order, Passport Act etc.” 

 

 “Handling  Refugees Legally” 

 

“From the moment of entry of a refugee into the Indian territory, the laws of India 

would apply to him/her. Therefore, enforcement and security personnel who have to 

deal with refugees cannot overlook the legal requirements which have to be adhered 

to by them. In the following paragraphs an attempt has been made to identify some 

common situations which may be faced by enforcement and security personnel in 

dealing with refugees. An attempt has also been made to suggest possible courses of 

action within the legal framework.” 

 

“The main purpose of this attempt is twofold. Firstly, it will help to focus on the need 

for showing due concern for human rights. Secondly, it is also important to create 

awareness about the unavoidable compulsions, which forced the person concerned to 
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take refuge in the country and the inherent and unmistakable poignant human 

situation in the entire episode. It is pertinent to remember that the circumstances and 

facts pertaining to each refugee may be peculiar and different from the rest. In such 

cases, therefore, it is extremely important to ascertain, understand and appreciate the 

background of the compelling circumstances of each of the cases so that the law of 

the land may be applied in the most appropriate manner. It is in this context that the 

legal provisions, directions and guidelines, if any, issued by competent courts as also 

the practical experience gained in dealing with such cases, would come in handy. 

” 

“Keeping the above aspects in view, some of the more important situations relevant to 

security personnel are enumerated below. An attempt has been made to highlight the 

more feasible options which could be considered in dealing with refugees. It goes 

without saying that these options have to be exercised within the legal frame-work of 

the country. 

” 

 At the Point of Entry” 

 

“Refugees may enter India by land, air and/or sea. Depending upon the point of entry, 

they will come into initial contact with immigration authorities at airports or sea-ports 

or with the border guarding authorities at the border check-posts. It is relevant to point 

out that more often than not; a refugee would be without valid travel documents or 

valid identity documents making his/her entry into the country ‘illegal’. Since India 

has not yet incorporated the principle of non-refoulement in its legal statutes, the 

person concerned would have to face the prospect of being arrested and prosecuted as 

per the laws of the land. However, this should not be held against the intending 

refugee to debar entry as a matter of course. Therefore, the agency which comes into 

contact with the refugee initially will have to satisfy itself about the bonafide of the 

intending refugee instead of pre-emptory refusing entry. Under the circumstances, the 

ends of justice would be met if the person seeking refuge does not have valid travel 

documents, is arrested and produced in a court of law for appropriate judicial action. 

In the meanwhile, even as that person is under judicial detention, the security agency 

will have opportunity to verify his claims and also to notify the concerned competent 

authority in government to take decision in the matter. In such cases the help of the 

UNHCR could also be sought so that that agency would be in a position to help speed 
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up the process of verification and also to render suitable help in finalizing the legal 

process.” 

 

 Detention 

” 

“A refugee may face detention as soon as he/she illegally crosses the international 

border into India. It is pertinent to appreciate that the refugee has at that moment just 

entered an unknown country, after fleeing to save his/her life from his/her own 

country of origin. He/she may have undergone severe trauma of loss of family and 

friends in his/her homeland or en route India. The refugee in such situations may be 

unable to explain his/her background during initial interrogation, giving rise to 

apprehension on the part of local authorities regarding the genuineness of his/her 

subsequent refugee claim. He/she may be suspected to be a spy or infiltrator in the 

light of inconsistent statements that may have been made by him/her to the 

authorities. This is bound to be further compounded if the refugee is not in possession 

of the usual ‘travel documents’. In fact, it would be very unreasonable to expect 

him/her to possess valid travel documents, considering the background of his/her 

having to escape from his/her own country. The same may result in further 

interrogation and continued detention pending registration of FIR (First Information 

Report, which is usually the basis of the start of ‘investigation’). In such a situation 

there may be no course of action open to the refugee to follow, since he/she has no 

family to lean on locally and who may be aware of his/her plight. Further, the refugee 

would not be in a position to get a message across to any person outside regarding 

his/her predicament. What is more, because of the peculiarities of the circumstances, 

the refugee may be detained in a remote place further compounding an already 

difficult and unnerving situation.” 

 

“In such circumstances it would be quite justified for the security agency to register a 

case under the provisions of IPC/Foreigners’ Act etc. and even arrest the refugee and 

forward him/her to the court having local jurisdiction. In case the refugee desires legal 

help it is desirable that the local ‘legal-aid cell’ may be allowed to be contacted by the 

refugee. Where such facilities are not available and the refugee is not in a position to 

hire legal services on his/her own, the court may be requested to notify the UNHCR 

to render help to the refugee to seek legal assistance. If any local NGO is available 
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and willing, their services may also be sought to help out the refugee.” 

 

 “Lack of Medical Aid in Detention” 

 

“While in detention the refugee may be suffering from some physical ailment 

requiring immediate medical attention. In the event that the detaining authority does 

not provide the requisite medical aid, the same may result in devastating 

consequences. In some cases court’s directions can be obtained and appropriate 

medical attention and treatment given to the refugee. Here again, NGOs can play a 

very useful role. In the case of a Palestinian refugee who was detained at the 

international airport in New Delhi consequent to a deportation order pending against 

him, a writ petition was filed to obtain the Delhi High Court’s order that the refugee 

be provided at least the basic necessities like food and medical care. Knowledge of 

such cases would help security personnel to foresee and where necessary, seek the 

help of an agency like the UNHCR or a local NGO to render necessary help to the 

refugee.” 

 

 Detention of Women Refugees” 

 

“Most courts are of the opinion that in cases where there has been no grave breach of 

law by the accused woman (refugee), she may be released on bail pending trial. In the 

specific case of Marui, an Iraqi refugee who fled persecution from Iraq with her 

husband and children, the family was arrested in New Delhi. However, .Marui being a 

woman, was released on bail soon thereafter though her husband continued to be in 

detention till much later. Even after such a release, it is quite possible that the woman 

may find herself in some predicament having been suddenly isolated in a foreign 

country. In such specific cases, it would make the task of the security officials easier 

if they liaised with the UNHCR or any local NGO to provide the much needed 

psychological support to the refugee woman. Also, in such cases where deportation 

orders are passed by the courts, the UNHCR can help to rehabilitate the concerned 

refugee in another sympathetic country. Knowledge on the part of security and 

enforcement officials of such available options would help in perpetuating 

humanitarian attitude on the part of security officials.”  
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 \“Detention of Refugee Children 

” 

“Refugee children face many problems which deserve to be treated with due 

sensitivity, care and caution by the authorities concerned. Usually, access is provided 

to detained mothers to meet their children and tend to their needs. There are, however, 

cases of sufficiently grown up refugee children who may be between the ages of 15 

and 18 years of age and who may be detained for non possession of valid travel 

documents. Such a problem mostly arises due to the fact that children are not granted 

separate residential permits but are included in their parent’s permits. In cases 

involving children who do not possess separate residential permits, the UNHCR may 

be in a position to help sort out the problem, particularly because in cases where 

refugee children are separated from their families, UNHCR makes all possible 

attempts to reunite them. Therefore, it will be advantageous if the security agency 

concerned seeks the help and assistance of the UNHCR in such matters.” 

 

“In the specific case of Winston Venojan, a Sri Lankan Tamil refugee, thanks to the 

UNHCR, the 17 year old boy, who had got separated from his parents, was reunited 

with them. In this case the boy was arrested on landing at New Delhi. Bail was, 

however, granted to him within a short time. In genuine cases of this kind, the 

security agency should always consider not to oppose bail. In the meanwhile, the 

UNHCR got clearance from the British Immigration and Nationality Department for 

the boy to travel to the UK. However, the refugee could not be permitted to leave the 

country till the disposal of the case for the violation of some of the legal provisions 

under the Indian laws. Luckily this matter was speedily disposed off on the 

intervention of the Delhi High court. Once the court’s orders were obtained, the 

refugee was provided with Red Cross travel documents to travel to London. The 

security agency can further help in such genuine case by speedy investigation and 

filing of charge sheet in time.” 
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 “Securing that the Refugee is not Untraceable on Release from 

Detention” 

 

“Release of a refugee from detention is often fraught with legalities. Courts are 

sometimes reluctant to direct release of the refugee without ensuring about securing 

his/her presence in a specific place. The primary concern of courts while barring the 

deportation of refugees is that the refugee should not become untraceable. In some 

cases of this kind, courts have agreed that the refugee may be handed over into the 

care of UNHCR. This would ensure that the refugee will be available whenever 

wanted. In addition, the UNHCR would take care of the”“refugee till the legal issue is 

disposed of. In cases where the UNHCR refuses to take custody of the said refugees, 

there will be no alternative but to send the refugees back to jail.”” 

 

 Securing against Re-arrest on Release from Detention” 

 

“The refugee on release from prison after serving his/her sentence may still not be 

having valid travel documents. In such circumstances, the refugee may face the risk of 

re-arrest while commuting from the prison to secure residential permit/refugee 

certificate etc., Hence the authorities are often requested to provide police escort to 

the refugee to enable him to reach the authorised place safely and to secure 

documents for valid stay in India. This measure would help speed up to regularize the 

stay in India, which is desirable from both the point of view of security as well as 

humanitarian considerations.” 

 

 

V. 8 COMPARATIVE ANALYSIS BETWEEN INDIAN AND EUROPEAN 

REFUGEE LAW FRAMEWORK 

 

“In the European setting two very separate performing actors both have critical effect 

on asylum and related protection issues. To begin with, the Council of Europe, 

including 47 nations, addresses general human rights security, and its exercises have 

huge ramifications for the legitimate position of haven candidates and outcasts. 

Second, the European Union (EU) an association that is altogether separate from the 
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Council of Europe, in spite of the fact that the EU's 28 Member States are at the same 

time individuals from the Council of Europe has set out on a dynamic program to 

grow new lawful standards influencing migration, fringes, and shelter.”  

 

“In spite of the fact that the focal worry of the EU is the fruitful working of the 

inward market (a business opportunity for the free development of products, people, 

administrations, and capital over the inner outskirts), the EU extended its extension in 

1999 to incorporate movement and refuge. Without a doubt, the EU has embraced 

three five-year programs (the latest Stockholm Program enduring until the point when 

2014) keeping in mind the end goal to make a Common European Asylum System 

proposed to be founded on a fit elucidation and use of the 1951 Geneva Convention.” 

 

“Inside the Council of Europe one of the principle difficulties to evacuee assurance 

comes from the perpetually expanding case heap of the European Court of Human 

Rights. Convention No. 14 to the Convention, planned to improve the Court's ability, 

has up to this point not settled the developing accumulation. Inside the EU one of the 

focal difficulties is that, regardless of the objective of building up a Common 

European Asylum System, truly basic gauges and practices are still a long way from a 

reality, in spite of enhancements in the recast refuge instruments received in 2011-13. 

What's more, the EU is putting expanded need on outside relocation control measures; 

these activities unavoidably confine access to shelter strategies, and in this way limit 

access to insurance, for obscure quantities of people needing universal assurance. 

There was a wide range of proposals from the EU institutions for reforms in 2015. 

Two EU policy commitments were put into question: the Dublin system of allocation 

of responsibility for asylum seekers, made primarily on the basis of the first country 

through which they entered the EU; and the Schengen area an area in Europe without 

internal border controls. As refugees travelled across the EU searching for a 

hospitable place to seek refuge, the Dublin system became irrelevant, and the option 

of border controls became increasingly attractive to some countries as a way to deter 

refugees.689” 

 

 

                                                
689Elspeth Guild et al, “What is happening to the Schengen borders?” CEPS Liberty and Security in 

Europe Papers, No 86 (2015). 
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 There is no Refugee particular enactment in India nor is India a signatory to the 1951 

Convention or its 1967 Protocol. In any case, India is a signatory to the International 

Covenant on Civil and Political Rights (ICCPR), and the UN Convention against 

Torture, in spite of the fact that we are yet to endorse the later. India is by and by an 

individual from the Executive Board of trustees of the UNHCR and it involves the 

duty to submit to universal measures on the treatment of displaced people. The 

absence of a firm national arrangement for displaced people has prompted the 

selection of Adhoc Regulatory measures to manage specific displaced person 

convergences. These measures are frequently conflicting with each other, bringing 

about contrasts of approach, for example, shifting criteria for assurance of displaced 

person status, and shifting gauges of treatment. Since there is no evacuee law in India, 

displaced people are dealt with under the law relevant to outsiders. The Government 

of India alone decides evacuee status. Displaced people are enrolled under the 1939 

Registration Act, which is relevant to all outsiders entering the nation. The 1946 

Outsider's Act is the main enactment for the direction of non-natives. It engages the 

Government of India to control the passage, nearness and flight of outsiders in India, 

however "outsiders" itself is no place characterized. Section 3(1) of the Foreigners 

Order of 1948 sets out the ability to concede or deny authorization to a non-native to 

enter India. This arrangement sets out the general commitment that no non-native 

ought to enter India without approval. This Section can be limited if an individual 

does not have a legitimate international ID or visa, however the administration can 

absolve people when it so craves. In spite of the fact that it is identified with unlawful 

vagrants, the exception arrangement is pertinent to displaced people. This Section is 

additionally administered by the Passport Act of 1967. 

 

 A model national law on evacuees and asylum searchers was figured at the Fifth 

Regional Consultations on Refugee and Migratory Movement in South Asia in 1998. 

Endeavors started in 1994 toward drafting a lawful component for exile insurance in 

South Asia with the arrangement of the Eminent Persons Group (EPG), an activity of 

Sadako Ogata, a previous UN High Commissioner for Refugees. The EPG was going 

by previous Chief Justice of India, Mr. P. N. Bhagwati and furthermore involved 

Justice Dorab Patel from Pakistan, Dr. Kamal Hossain from Bangladesh, Mr. Risikesh 

Shah from Nepal and Mr. Bradman Weerakoon from Sri Lanka. Following 

conferences in Colombo, New Delhi and Dhaka, the Model Law for Refugee 
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Protection was received in 1997.690 

 

 Consistent need was communicated in the conference procedure for a statutory 

displaced person assurance administration in India. The National Human Rights 

Commission (NHRC) delegated an Expert Committee on Refugee Protection to look 

at substantive and procedural extensiveness of the Model Law and to propose changes 

in that. The procedure was helped by Dr. Rajeev Dhavan, Director, Public Interest 

Legal Support and Research Center (PILSARC), New Delhi. The Expert Committee 

at long last proposed the 'Exile and Asylum Seekers (Protection) Bill 2006'.  

 

 The Refugees and Asylum Seekers (Protection) Bill 2006 looks to accommodate the 

foundation of a powerful framework to ensure displaced people and shelter searchers 

in the nation. The Bill gives the meaning of displaced person and incorporates the rule 

of outcast status. Other than including the rights and obligations of exiles in the 

nation, the Bill contains arrangements identified with mass deluge and also 

arrangements on willful repatriation. In the introduction itself, the Bill looks to name 

the Commissioner of Refugees and to constitute the Refugee Appellate Board to 

freely decide claims for asylum. 

 

“Thus, India has provided shelter to these refugees for centuries for both geopolitical 

and socio-economic reasons. Political upheaval occurring in unstable countries 

bordering India often forced citizens to seek refuge elsewhere. Additionally, ethnic 

and religious persecution forced minorities to join similar peoples in India's multi-

ethnic and multilingual society. Better opportunities to start afresh and improved 

living conditions also contributed to India's appeal. Needless to say that India has an 

important role in the treatment of refugees because of its position as a leader in South 

Asia, setting an example for other states in the region, and it shelters one of the largest 

Refugee populations in the world. India's lack of clear standards for the treatment of 

refugee groups, however, is resulting in violations of the international norms for the 

treatment of refugees. Its policies are discriminatory and inequitable, even to 

members of the same group.” 

 

                                                
690South Asia Human Rights Documentation Center (SAHRDC), Refugee Protection in India, October 

1997. Available at http://www.hrdc.net/sahrdc 
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“Although Tibetan refugees who arrived prior to 1980 received adequate assistance 

from the Indian government, assistance to the Tibetan refugees who arrived after 1980 

has declined greatly forcing them to live in inhumane conditions. These inconsistent 

policies demonstrate that India should adopt basic standards of treatment for the 

refugees living inside its borders. In order for India to bring its refugee law into 

conformity with the international community, only improving its domestic laws is 

insufficient because it will continue to reject international assistance and monitoring 

of refugee groups. India should reform its refugee policies and accede to the Refugee 

Convention or its Protocol. The ratification of 1951 Convention Relating to the Status 

of Refugees is a statement of intent unless it is enforceable in domestic courts. Since 

the Government of India is not even considering the ratification of the 1951 Refugee 

Convention, its enforcement in domestic legislation or development of a refugee legal 

regime is a far cry. A consistent legal framework is vital to the prevention of political 

ad-hocism, which often translates into forcible repatriation for refugees. The issue is 

not only development of domestic legislation but also how to ensure that both the 

UNHCR and the Government of India strictly abide by their own standards and 

principles For the refugees, the latter remains the immediate concern and the UNHCR 

has manifestly failed to address the issue of protection.” The zeal to protect refugees 

from ad hoc administrative polices, and to prevent their deportation by means of the 

activist approach of the courts, NHRC and NGOs has its limitations. Legal framework 

is needed to provide for the protection, rehabilitation and repatriation of refugees. 

However, the need for a Specific Refugee Law in India has to be viewed not only 

from the humanitarian point of view, but also from the point of view of national 

security, territorial integrity, and sovereignty of the State on the one hand, and India's 

geo-political position in South Asia on the other hand. The attempt to fill the void 

with judicial creativity can only be a temporary phase. Legislation alone may provide 

permanent solutions.  

 

 A general rule can be formulated on this basis: India is prohibited from removing, 

rejecting, or otherwise returning individuals to situations where there is a real risk of a 

violation of human rights rising to a level of seriousness akin (but not limited) to 

torture or cruel, inhuman or degrading treatment or punishment and, in particular, 

where the violation feared will cause irreparable harm to the individual concerned. 

This reflects the position at both conventional and customary international law as it 
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relates to India. The seriousness of the feared violation is to be assessed on an 

individual basis taking into account all of the circumstances relevant to each case, 

including the cumulative or discriminatory effect of the relevant violations. Relevant 

circumstances include the age, sex, and health of the victim, and the particular mental 

and physical effects of the violations on them. Violations of non derogable rights will 

always be of sufficient seriousness to ground a claim of non-return.  

 

 At the same time, India has, through its own state practice in accession to more 

general human rights conventions like the ICCPR, the ICESCR, and the CRC, in 

becoming a signatory to CAT, and in its role as a member of the UNHCR ExCom, 

contributed importantly to the development of a far more sweeping and unconditional 

norm of non-refoulement. This is now binding on India as a matter of both customary 

and conventional international law. As such, the ongoing national security debate with 

respect to accession now seems both at odds with the core of Indian state practice and 

otiose to India’s legal obligations. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


