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ABSTRACT 
 

Right to Privacy is an absolute and intimate right to an individual, which is a matter of grave concern 

for everybody in the contemporary social scenario. It is not a right of recent origin, rather it has a great 

historical background and can be traced back since the very old past. Right to Privacy, at the very outset 

may mean, the leading of an isolated life, but specifically it denotes the freedom from unauthorized and 

unwarranted interference into one’s private life. 
 

Confidentiality, on the other hand, means, maintaining secrecy or privacy. Confidential information is 

the information which is kept secret or private, without discussing with others. It flows from the confidential 

relationships and arises out of various fiduciary relationships, like Doctor-Patient, Principal-Agent, 

Teacher-Student, Attorney-Client, Master-Servant etc. or out of the intimate relationships, like Husband-

Wife, Parent-Children etc. Confidentiality is keeping trust or faith on somebody for not disclosing the 

secret or private information about oneself. 
 

Both confidentiality and privacy resembles some similarity with each other and therefore, the 

discussion of right to privacy will be incomplete without the discussion of the right to confidentiality of 

information. The history of the modern English Law of Confidence can be traced back to the famous 

English case of Prince Albert v. Strange, 1848. It is the foundation stone of the elaborate edifice of the law 

of right to privacy. Next important event was the publication of the famous Warren-Brandeis article in 

1890, which ultimately gave rise to the full fledged protection of right to privacy in 
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U.S.A. In the absence of express legislative enactments, the law of confidentiality is 

mostly dependant on case laws. It was held in many cases that the confidentiality of an 

information depends upon the nature and circumstances of the case and may vary from 

case to case. If the information is valuable, then it must be kept confidential, otherwise 

not. 
 

This paper specially highlights on the contemporary legal issues involving privacy and 

confidentiality, like, privacy rights of public figures, confidentiality of medical records, 

confidentiality of matrimonial proceedings, right to privacy of rape victims during court 

proceedings, telephone tapping vs. confidentiality of private conversation etc. 
 

The study would like to establish that, the right to privacy and confidentiality are not 

absolute rights and the state can impose reasonable restrictions on them in public interest. 

Also it was held that, one cannot claim this right after voluntary waiver of it or after giving 

consent for publication of the information. 
 

A serious threat on the enjoyment of right to privacy is the media intrusion as a result 

of investigative journalism. Confidential and private life of the celebrities is in grave danger 

thanks to this practice. But adequate damages cannot be provided for the violation of their 

privacy due to the freedom of information and right to privacy dichotomy. The only remedy 

that remains is to award damages for breach of confidence. 
 

In a nut shell, privacy and confidentiality are the two sides of the same coin or the 

mirror reflection of each other. Privacy covers almost everything, where confidentiality is a 

small part. As such, we can call privacy as the genus, of which confidentiality is a species. 

Maintenance of confidentiality is absolutely necessary to attain the right to privacy. One 

cannot be achieved without the achievement of the other. Thus, protection and guarantee 

of confidentiality is must for the protection of right to privacy in itself. 
 

A serious threat on the enjoyment of right to privacy is the media intrusion as a result 

of investigative journalism. Confidential and private life of the celebrities is in grave danger 

thanks to this practice. But adequate damages cannot be provided for the violation of their 

privacy due to the freedom of information and right to privacy dichotomy. The only remedy 

that remains is to award damages for breach of confidence. 
 

Finally, the study would like to suggest some appropriate suggestions including the 

making of suitable legislations and proper implementing machineries to prevent the 

violation of the right to privacy and confidentiality. 
 

Last but not the least, privacy and confidentiality are the two sides of the same coin or 

the mirror reflection of each other. Privacy covers almost everything, where confidentiality 

is a small part. As such, we can call privacy as the genus, of which confidentiality is a 

species. Maintenance of confidentiality is absolutely necessary to attain the right to 

privacy. One cannot be achieved without the achievement of the other. Thus, protection 

and guarantee of confidentiality is must for the protection of right to privacy in itself.
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INTRODUCTION 
 

Enjoyment of the equal rights of freedom and dignity for every individual 

is the creation of the Universal Declaration of Human Rights. The importance 

of the protection of all human rights to guarantee this freedom and dignity of 

individual human beings was understood by everybody for the first time by 

this Declaration. Obviously it includes the protection of the individual Right to 

Privacy, which is a part and parcel of the Right to Life and Personal Liberty 

as also an integral part of Human Rights Jurisprudence. This right has been 

expressly guaranteed in the Universal Declaration of Human Rights and in 

the two International Covenants on Civil and Political Rights and Economic, 

Social and Cultural Rights, respectively. Also the concept of this right is 

implied in the various other international, national and regional instruments. 

In the absence of express statutory enactments, some countries have 

developed the Right to Privacy through case laws. 
 

In fact, Right to Privacy is an absolute and intimate right to an individual, 

which is a matter of grave concern for everybody in the contemporary social 

scenario. But, very few persons have the knowledge that, it is not a right of 

recent origin, rather it has a great historical background and can be traced 

back since the very old past. Right to Privacy, at the very outset may mean, 

the leading of an isolated life, but specifically it denotes the freedom from 

unauthorized and unwarranted interference into one's private life. 
 

The value of the right to privacy as an inherent human right was 

understood from the times of our ancient civilizations. This right acts as a 

catalyst in promoting and developing personality, integrity, dignity, 

reserveness, intimacy, anonymity, solitude and freedom of individual 

persons. It is recognized as a valuable human right due to its working 

towards the furtherance of basic human relationships of love, friendship, 

respect, parentage, sonship, conjugal relationship etc. Privacy is not merely a 

good technique for furthering these fundamental human relations, rather 

without privacy they are simply inconceivable as they require a context or the 

possibility of privacy for their existence. Thus, privacy can be considered as a 

factor which forms the basis of our personal and social relationships and 

every individual enjoys this right as a part of their personal liberty.¹ 
 

Confidentiality, on the other hand, means, maintaining secrecy or privacy. 

Confidential information is the information which is kept secret or private, 

without discussing with others. It flows from the relationship where there is 

some amount of confidence. Also it arises out of certain kinds of fiduciary 

 
1. E. J. Jathin, “Human Genome Project : Emerging Challenges of Right to Privacy 

vis-à-vis Insurer’s Right to Know”, Cochin University Law Review, Vol.XXXI 

(2007), pp.1-28 at p.3.  
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relationships, like Doctor-Patient, Principal-Agent, Teacher-Student, 

Attorney-Client, Master-Servant etc. or out of some intimate relationships, 

like Husband-Wife, Parent-Children etc. Confidentiality is keeping trust or 

faith on somebody for not disclosing the secret or private information about 

oneself. 
 

As such, Confidentiality and Privacy resembles similarity with each other. 

Both of them are two sides of the same coin. Privacy is the maintenance of 

solitude or intimacy and Confidentiality is the way of reaching that solitude or 

intimacy. Therefore, Confidentiality is the means to reach the goal of Privacy. 

But, how it happens? What is the role of Confidentiality to attain Privacy? 

What is the actual relationship between the two? Does the breach of 

Confidentiality amount to the violation of Right to Privacy? What are the 

problems associated with this? These are the pertinent questions and the 

objective of this article is to find out the answers. 
 
RIGHT TO PRIVACY - CONCEPTUAL AND HISTORICAL 
PERSPECTIVES 
 

The foundation of the concept of Right to Privacy was created by Justice 

Cooley in 1888 by using the words, "the right to be let alone".² It was followed 

by Louis Brandeis and Samuel Warren in 1890 in the Harvard Law Review, in 

their article, "The Right to Privacy"³ which is known as the famous Warren-

Brandeis view. 
 

The Nordic Conference of Jurists on the Right to Respect for Privacy, 

1967 is the next noteworthy instrument to be mentioned for defining the 

concept of Right to Privacy, where Privacy was described as a bundle of 

interests, like, freedom from interference with one's private, family and home 

life, physical or mental integrity or moral or intellectual freedom, the attacks 

on honour or reputation, being placed in a false light, the disclosure of 

irrelevant, embarrassing facts relating to private life, the use of name, identity 

or likeness, the interference with correspondence, the spying, prying, 

watching and besetting, misuse of communication, written or oral and the 

disclosure of information given or received by one in circumstances of 

professional confidence.
4
  

As per historical perspective, Article 12 of the Universal Declaration of 
Human Rights, 1948, Article 17 of the International Covenant on Civil and 
Political Rights, 1966 and Article 10 of the International Covenant on 
 

2. Shriniwas Gupta & Dr. Preeti Misra, "Right To Privacy - An Analysis of 
Developmental Process in India, America and Europe", Central India Law 
Quarterly, Vol.18 (2005), pp.524-552 at p.524.  

 
3. 4 Harvard Law Review 193 (1890).  

 
4. supra note 2, at p.528.  
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Economic, Social and Cultural Rights, 1966 are worthy of mentioning for the 
development of the law relating to the Right to Privacy in the international 
scenario. 
 
EMERGENCE OF CONFIDENTIALITY AS A LEGAL PRINCIPLE 
 

Confidentiality, at first sight, is an ethical principle which is connected 

with the communication of information.
5
 It also encompasses a moral duty on 

the person to whom the information is communicated for not 
 

disclosing it to any third person. This term is closely associated with 

various professions, like medicine, law etc.
6
 In the medical profession, 

doctors and the hospital authorities are under a duty to maintain 
confidentiality of information about their patients. Though the patients have 
communicated the information to the doctors, but that does not mean the 
publication of the same. 
 

Similarly, lawyers are also under a duty to keep the secrets of their 

clients admitted to them. The information about the clients should be used for 

their benefit only and should not be discussed to unauthorised third parties. 

All the methods of Alternative Dispute Resolution System, like arbitration, 

conciliation, mediation, negotiation etc. are based on this principle of 

confidentiality of information between the aggrieved and the dispute settler. 

Thus, confidentiality has a great role to play in dispute settlement 

mechanism. 
 

Lawyers are often required by law to keep confidential anything 

pertaining to the representation of a client. The duty of confidentiality is much 

broader than the attorney-client evidentiary privilege, which only covers 

communications between the attorney and the client. Both the privilege and 

the duty serve the purpose of encouraging clients to speak frankly about their 

cases. This way, lawyers will be able to carry out their duty to provide clients 

with zealous representation. Otherwise, the opposing side may be able to 

take the chance in the court.
7
  

The U.S. Supreme Court and many State Supreme Courts have affirmed 

the right of a lawyer to withhold information in favour of a client and to use it 

to defend a criminal. California is famous for having one of the strongest 

duties of confidentiality in the world. There the lawyers must protect the client 
confidences at “every peril to himself or herself.” Until an amendment in 

2004, California lawyers were not even permitted to disclose that a client was 

about to commit murder.
8
 

 
5. 'Conf identiality', from Wikipedia, the free encyclopedia, cited from http:// 

en.wikipedia.org/wiki/Confidentiality accessed on 21.3.2012.  
6. id accessed on 21.3.2012.  

 
7. id accessed on 21.3.2012.  

 
8. id accessed on 21.3.2012.  
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Recent legislation in the UK curtails the confidentiality of the 

professionals, like lawyers and accountants. Accountants, for example, are 
required to disclose to the state, any suspicions of fraudulent accounting and, 
even, the legitimate use of tax saving schemes, if those schemes are not 

already known to the tax authorities.
9
  

The history of the modern English Law of Confidence can be traced back 

to the famous English case, known as Prince Albert v. Strange.
10

 It is an old 

English case, which is the foundation stone of the elaborate edifice of the law 

relating to the right to privacy. In this case, the unauthorized exhibition of the 

family portraits of Prince Albert and Queen Victoria without their permission 

was held to be the violation of their right to privacy.¹¹ In that case, the 

defendant Strange got the pictures by breach of trust of some other person 

and the Royal couple asked for an injunction to prevent the publication of the 

same. The Court granted the injunction as the pictures were made for the 

private use of the couple. Hence the Judge concluded that, they were entitled 

to keep them in state of privacy. It did not matter that, they had given the 

copies to their few friends. Finally, it was contended that, it would be their 

discretion only to decide whether, when, how and for whose advantage their 

property shall be made use of.¹² 
 

Thus, the Law of Confidence has emerged in England for the first time 

vides that case. Though that case was concerned about the right to privacy, 

but the decision granted ultimately turned towards the law of confidentiality, 

because it was the absolute private and confidential matter of the Royal 

couple to share their pictures to someone or not. 
 

This decision left the field open for further development, which occurred 

with the publication of the seminal article, “The Right to Privacy”, by Samuel 

Warren and Louis Brandeis, in 1890, in the Harvard Law Review, which upon 

citation in courts throughout the United States gave rise to the full fledged 

protection of privacy and that is in force there today.¹³ Apart from this article 

relating to the right to privacy, a series of judgments and various articles 

came into being after the publication of this article which ultimately helped in 

the development of the law relating to confidentiality. 

 
9. id accessed on 21.3.2012.  

 
10. (1848) 2 De G & Sm 652.  

 
11. Michael Arnheim, The Handbook of Human Rights Law : An Accessible Approach   

to the Issues and Principles, Kogan Page Ltd., London, U.K. and Sterling, U.S.A., 
2004, p.177. 

 
12. Prof. S.S.Lal, “Human Rights and Right of Privacy : In Historical and Present 

Perspective”, Journal of the Legal Studies, Vol.XXXVII (2006-07), pp.124-139 at 

p.133.  
 

13. supra note 11 at p.177.  
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LAW OF PRIVACY AND CONFIDENTIALITY IN U.S.A. 
 

Since the publication of the famous Warren-Brandeis view in their article, 

a well developed law of right to privacy has been gradually established in 

U.S.A. Two comprehensive statutes, the Privacy Act, 1974 and the Children’s 

Online Privacy Protection Act, 1998 must be mentioned in this respect. The 

instances of this right are found in various parts of the U.S. Constitution since 

1965, like, the First Amendment, Fourth and Fifth Amendments, Penumbras 

of the Bill of Rights, the Ninth Amendment and the concept of liberty 

guaranteed by the first section of the Fourteenth Amendment. But, the U.S. 

Constitution has never guaranteed it expressly as a separate fundamental 

right, rather it is the mercy of the U.S. Supreme Court that, the law of privacy 

has developed in that country which is far beyond the privacy laws in other 

countries. 
 

In U.S.A., as we have already stated, the law of privacy was developed 
by various cases. A noteworthy American judgment on this point is, Griswold 

v. Connecticut case.
14

 In this case, a general Constitutional right to privacy 

was articulated for the first time in U.S.A. Here, the Connecticut Law, making 
the birth control measures a criminal offence was held unconstitutional as 
violative of the marital right to privacy of husband and wife. 
 

Position of the law of confidentiality is more or less same in U.S.A. like 
the law of privacy. No separate law was developed there as the law of 
confidentiality, rather it was just a part and parcel of the law of privacy. An 
important case is worth mentioning in this respect. In the case of Jane Roe v. 

Henry Wade
15

 , the U.S. Supreme Court recognized the right to privacy of a 

pregnant woman to terminate her pregnancy or the abortion of the foetus as 
and when she wishes. 
 

Though in that case, the right to privacy of motherhood was recognised 
and it was held that, it would be the absolute confidential matter between the 
pregnant woman and her physician to deal with the matter after considering 
all the relevant factors, but the state can impose reasonable restriction on 

this right in the public interest. As such the “right to privacy is not absolute”.
16

 

 
After studying about 300 cases, Dean Prosser identified four private torts 

which relate to right to privacy –  
(i) Intrusion on seclusion, solitude or private affairs. 

 
14. 381 U.S. 479 (1965).  

 
15. 410 U.S. 113 (1973).  

 
16. S.K.Sharma, Privacy Law – A Comparative Study, Atlantic Publishers  &   

Distributors, New Delhi,   1994, p.329.
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(ii) Publication of embarrassing private facts which includes 

unreasonable publicity of one’s private life.   
(iii) Publicity that portrays someone in a false light.   

(iv) Appropriation of a person’s name or likeness.
17

   
Therefore, we can say that, the law of confidentiality is not developed 

independently in U.S.A. and still it is considered as a part of the right to 

privacy. The above mentioned four classes of torts can be regarded as the 

violation of the law of confidentiality, because if those are performed, the law 

of confidentiality is destroyed. 
 
POSITION OF U.K. AFTER THE MILESTONE OF PRINCE 
ALBERT VS. STRANGE: 
 

Long time has elapsed after the Prince Albert v. Strange case and there 

are numerous decisions in U.K. which have established legal principles 

derived out of that case on strong footing. Since Queen Victoria’s case, the 

courts have also developed the law of confidence to prevent the damage 

caused by disclosure of private information. In 1968, Mr. Justice Megarry 

summed the case law on confidence into a classic three parts test – 
 

(i) The information must have the necessary quality of confidence about 
it.  

 
(ii) The information must have been imparted in circumstances importing 

an obligation of confidence. It means that there must be some 

relationship between the parties. It cannot be used against the 

complete strangers.  
 

(iii) There must be an unauthorized use of that information to the 

detriment of the party communicating it.18   
After this judgment, the law of confidentiality took a shape in U.K. and 

now the law is firmly established there. But in the absence of any express 

statutory enactment, the country is mostly dependant on the case laws or the 

judge-made laws. Only Article 10 of the Human Rights Act, 1998 and 

provisions of the Data Protection Act, 1998 can be mentioned in this respect. 

These are the sole legal provisions in U.K. as far as the right to privacy or 

confidentiality is concerned. 
 

One important judgment is worth mentioning in this respect which helped the 

law of confidentiality to pave a long way after Prince Albert v. Strange and that is 

Douglas v. Hello!19 case. In that case, Michael Douglas and Catherine Zeta-

Jones sold the exclusive rights to photograph their wedding to OK! 

 
18. id at p.133.  

 
19. (2001) 2 All.E.R. 289.  
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magazine. But, a freelance photographer, inspite of every precaution, took 

some photos of the wedding and sold them to OK!’s rival Hello! magazine. 

The couple and OK! then sought an urgent injunction to stop Hello! from 

publishing these unauthorized photographs. They succeeded on their claim 

under the breach of confidence.²º 
 

Thus, this is another judgment which helped to develop the law of 

confidentiality in U.K. It is also important on the point that, it has some 

contribution to bring the laws of privacy and confidentiality into one footing. In 

this case, though the claim of right to privacy was not granted, but damages 

were awarded on the ground of breach of confidence. It was held that, 

according to the European Convention for the Protection of Human Rights 

and Fundamental Freedoms, 1950 and the Human Rights Act, 1998, two 

rights were protected – Right to Privacy and Right to Freedom of Expression 

and in that particular case, there was a conflict between these two rights. To 

remove the difficulties cropped up, due to that conflict, the compensation was 

given on the ground of breach of confidence and not on the ground of 

violation of privacy. Therefore, a new dimension was created regarding the 

law of confidentiality and privacy in U.K. 
 
LAW OF PRIVACY AND CONFIDENTIALITY – INDIAN CONTEXT: 
 

In the foregoing paragraphs, we have seen important articles and 

landmark judgments on the law of privacy and confidentiality in U.S.A. and 

U.K. which definitely direct towards a well developed law of privacy and 

confidentiality in these two countries. That does not mean that, India is 

lagging behind them with respect to the law of privacy or confidentiality. India 

also had a well advanced law of privacy since the ancient period, but 

somehow it is deteriorated in the modern period and needs further protection 

for its improvement. 
 

In India we find the origin of privacy in the ancient Hindu Jurisprudence, 

like the description of the houses in the Grihya-Sutras, Kautilya’s 

Arthashastra and the epics of the Ramayana and the Mahabharata.²¹ In the 

medieval period, privacy was found in the habit of observing ‘purdah’ among 

the Muslim women to prevent public exposure of their faces. This was 

prevalent in India as a customary right.²² Inspite of the well advanced law 

relating to right to privacy in India in ancient and medieval period, we do not 

find any comprehensive legal provision in India concerning this right in the 

modern 

 
20. supra note 11 at pp.178-179.  

 

21. Prof. G. Mishra, Right to Privacy in India, 1
st

 Edition, Preeti Publications, Delhi, 
1994, p.48.  

 
22. M. L. Upadhyay & Prashant Jayaswal, “Constitutional Control of Right to Pivacy”, 

Central India Law Quarterly, Vol.2 (1989), pp.39-58 at p.44.  
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period. To specify it more clearly, only the Articles 19 and 21 of the Indian 
Constitution are guaranteeing the privacy rights to some extent. 
 

Apart from the two constitutional provisions mentioned above, no express 

statutory enactments are found in India dealing with a separate law of 

privacy. Though some Statutes, Acts and Codes contain some sections 

which indirectly guarantee the right to privacy, but no direct provision is found 

anywhere. Therefore, in our country, the only credit goes to the judiciary for 

recognizing the concept of privacy, because neither the Constitution nor any 

other statute has defined this concept. As a matter of fact, this concept is 

quite in primitive stage of its development and a lot more has to be done for 

the recognition and protection of privacy by law in India.²³ 
 

As regards the law of confidentiality, it can be clearly assumed that, in the 

absence of well developed law of privacy, the law of confidentiality is also 

neglected. What is recognized here is the concept of ‘breach of trust’. This 

provision is found under Section 23 of the Indian Trusts Act, 1882, remedy 

for breach of trust is available under the Law of Torts and also the provision 

for criminal breach of trust is available under Section 405 of the Indian Penal 

Code, 1860. Last but not the least is the provision of unjust enrichment under 

the Indian Contract Act, 1872. 
 

Two express statutory enactments should be considered in this respect – 

The Official Secrets Act, 1923 and the Public Records Act, 1993. These are 

the statutes made by the Indian Government for maintaining the secrecy of 

the government records, but a specific law dealing with the confidentiality of 

information as opposed to the Freedom of Information Act, 2002 and the 

Right to Information Act, 2005 is absent altogether. 
 

On the other hand, there are various cases, by the judgments of which 

the law of privacy has been enriched in India. Prominent among them is the 

Kharak Singh v. State of U.P.24 case. The concept of right to privacy for the 

first time emerged under the Indian Constitution in 1963 from this case. Here, 

the sole question for determination by the court was whether ‘surveillance’ 

under the U. P. Police Regulations constituted an infringement of the citizens’ 

fundamental rights guaranteed by Part III of the Constitution. The court held 

that, since regulation 236(6), which authorized domiciliary visits, was violative 

of Article 21 as there was no law on which the same could be justified, it was 

unconstitutional. 
 

Next important case is the People’s Union for Civil Liberties v. Union of 

India.25 It is an important Indian case on the right to privacy, confidentiality 

 
23. Shriniwas Gupta & Preeti Mishra, op.cit.at p.530.  

 
24. AIR 1963 SC 1295.  

 
25. AIR 1997 SC 568.  
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and maintenance of secrecy. In this case, Section 5(2) of the Indian 

Telegraph Act, 1885, which empowers the State to interpret telephonic 

conversation, held in private, on specific grounds of national interest, was 

challenged. The Hon’ble Supreme Court held that, telephone tapping is a 

serious invasion of the individual right to privacy guaranteed under Articles 

19 and 21 of the Constitution and it can be permitted only in the gravest of 

grave circumstances in the public emergency. 
 
CONTEMPORARY LEGAL ISSUES INVOLVING PRIVACY AND 

CONFIDENTIALITY: 
 

The law of confidentiality is absolutely important in the contemporary 

social scenario to maintain the right to privacy in every respect. As we all 

know, there are various problems associated with the violation of right to 

privacy now-a-days, like right to privacy in matrimonial proceedings, right to 

privacy of HIV/AIDS patients, right to privacy vs. telephone-tapping, security 

concerns and right to privacy, trade secrets and right to privacy, media power 

and privacy, right to privacy vs. freedom of press, right to privacy and 

homosexual acts, freedom of expression and the right to privacy, right to 

privacy and the veil system of Muslim women, right to privacy of women of 

easy virtue, right to privacy after death, right to privacy vs. counter-terrorism 

laws, right to privacy of a woman under criminal law etc. Some of them 

require special attention to identify the current trends of confidentiality as well 

as right to privacy. 
 
PRIVACY RIGHTS OF PUBLIC FIGURES: 
 

In the case of Manisha Koirala v. Shashilal Nair26 , the question was 

whether the public figures have the right to privacy or they have waived it as 
being a public figure. The court held that, if the public figure has voluntarily 
consented in the publication of the private matters, then there is no question 
of confidentiality and afterwards the person cannot argue for the violation of 

the right to privacy.27  
One can bring the similarity of this case with the Douglas v. Hello! case. 

But the basic difference between the two is that, here the question was 

regarding the publication of an actress in a Hindi movie, where it was open to 

all and in the Douglas v. Hello!, the publication of the pictures were restricted 

to one magazine only. It is in the hands of the public figure to control the 
 
 

26. 2003(2) Bom. C. R. 136.  
 

27. Nirupama Pillai and Kalyani Ramnath, “Trumping Public Interest : Should 

Violation of Privacy be a Tort?”,Cochin University Law Review, Vol.XXX (2006), 

pp.258-286 at p.265.  
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limitation of the right to privacy one would like to have. Therefore, the 
question of confidentiality is dependent on that. 
 
CONFIDENTIALITY OF MEDICAL RECORDS AND RIGHT TO 
PRIVACY: 
 

There are innumerable cases on HIV/AIDS, where the right to privacy of 

the patients came into question. According to the law of confidentiality, 

doctors and hospital authorities should keep the information of the HIV/ AIDS 

patients’ secret and should not disclose them publicly. But, in various cases 

the court held that, the Government can disclose those informations in the 

public interest and can keep those patients separately to treat them better.28 

 

CONFIDENTIALITY OF MATRIMONIAL PROCEEDINGS: 
 

As we have already discussed, the husband and wife relationship is the 

most intimate relationship in the society and the privacy of this relationship 

should be kept altogether. Therefore, maintenance of privacy and 

confidentiality during the matrimonial proceedings is must. Hence, in most of 

the matrimonial statutes in camera or closed door proceedings in matrimonial 

matters are recognized to avoid the personal mud-slinging in front of 

everybody and the publication of the same is restricted. 
 
RIGHT TO PRIVACY OF RAPE VICTIMS AND THE 

CONFIDENTIALITY IN THE COURT PROCEEDINGS: 
 

It is often said that, the rape victims are again raped during the court 

proceedings, because absolute personal questions are asked to them while 

interrogation in front of everybody. Therefore, their privacy is violated. To 

prevent the situation and to keep the confidentiality, DNA test is prescribed in 

some judgments. 
 

The prescribed DNA test should be conducted privately and it would be 
helpful in detecting the accused without unnecessary harassment and 

humiliation of the rape victim in front of everybody.29 
 
RIGHT TO PRIVACY AND TELEPHONE TAPPING– 

CONFIDENTIALITY OF PRIVATE CONVERSATION: 
 

With the advancement of information and communication technology, 
many serious threats are causing to the right to privacy. One such threat is 
 
 

28. id at p.266.  
 

29. id at p.269.  
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the telephone-tapping of private conversation. It is not only the violation of 
right to privacy but also the breach of confidentiality of private conversation. 
There are a number of judgments on this point. The most important is the  
People’s Union for Civil Liberties v. Union of India, where it was held that, 

telephone tapping is a serious invasion of the individual right to privacy 

guaranteed under Articles 19 and 21 of the Indian Constitution and it can be 

permitted only in the gravest of grave circumstances in the public 

emergency.30  
The aforesaid discussion indicates that, the right to privacy as well as the 

confidentiality should be maintained in the society. 
 

But in the contemporary social scenario, there are many instances of the 

violation of the same. Therefore, laws should be appropriate to remedy the 

same. On the other hand, we have found some cases where the courts have 

allowed the infringement of privacy or breach of confidentiality in some 

exceptional circumstances. This area needs to be highlighted here. 
 
EXCEPTIONS TO THE LAW OF CONFIDENTIALITY: 
 

As we have already seen, there are some exceptions to the law of 

confidentiality which are as under : 
 

(i) Public Interest: The Courts overshadowed confidentiality in the 

public interest. In Naomi Campbell’s case³¹, the High Court decided 

that, public interest permitted the newspaper to reveal the fact of her 

drug addiction and therapy, but not the details.  
 

(ii) Information must in reality be Confidential: Once the information 
is in public domain, it loses its confidentiality. Thus, material on 
Internet though on hidden website may lose confidentiality.   

(iii) Court protects significant information and not the gossips.   
(iv) Claimant’s consent, express or implied, waives his right to sue.   
(v) News in good faith to explain the truth is also a good defence.³²  

 
The above-mentioned exceptions provide that, the law of confidentiality 

as well as the law of privacy is not absolute. It can be waived by the person 

himself and by the governmental machinery in the public interest. Public 

interest is above all and in the public interest, state can take any action. Apart 

from that, one significant point is that, what information is confidential and 

what is not, that depends upon the nature and circumstances of the case and 

may vary from case to case. Similarly, the nature of the right to privacy 

 
30. id at p.267.  

 
31. Campbell v. MGN [2004] E.M.L.R. 15.  

 
32. supra note 17 at p.134.  
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may change with the change of a particular case. Above all, confidentiality of 

the information depends upon the value of the information and if the 

information is valuable, confidentiality of it should be maintained, otherwise 

not. 
 
FREEDOM OF INFORMATION VS. CONFIDENTIALITY: 
 

The dichotomy of freedom of information and right to privacy is age old. 

The law of confidentiality is a part of that. Since the Prince Albert v. Strange 

this controversy started, came into question again in the Douglas v. Hello!, 

continued in the People’s Union for Civil Liberties v. Union of India and still it 

is continuing. The right to freedom of information has given birth to the 

concepts, like, media intrusion, long-lens photography and investigative 

journalism, all of which are the instruments of violation of right to privacy. 

Hence, this dichotomy. 
 

As far as the right to privacy of the Celebrities is concerned, media is 

always an intruder. When sued by a celebrity, it takes the plea of 

investigative journalism. There are various instances of harassment, 

humiliation, accident and even death of the celebrities due to the media 

intrusion. Still it is continuing. The result is that, due to this conflict, adequate 

damages cannot be provided for the violation of the right to privacy. Douglas 

v. Hello! is the best example of that, where damages for the violation of right 

to privacy could not be provided due to the controversy between the right to 

privacy and freedom of expression. Instead, damages were awarded on the 

ground of breach of confidence. 
 

Investigative journalism, if allowed to be continued, will be the main 

instrument for the violation of confidentiality. Nothing will remain private or 

confidential due to this media intrusion in the private life. It is increasing day 

by day and now the time has come to check it with strong hands by 

implementing appropriate legislative measures all over the world. 
 
CONCLUSION AND SUGGESTIONS: 
 

It is often said that, a man’s house is his own castle and any intruder is 

not allowed there. A man is independent to act according to his will in his 

castle and as such nobody is there to prevent him. It is impossible in the 

outside world. Therefore, everyone needs privacy to a certain extent to enjoy 

solitude, intimacy and freedom. This is the right to privacy which has many 

facets and dimensions, like privacy of family, marriages, child-bearing, 

motherhood, education, information, reputation, personal liberty etc. 
 

Confidentiality is associated with information or data privacy only. 
Therefore, it is a part of the right to privacy. It is one of the many facets of the 
right to privacy. Privacy covers almost the whole world, where 
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confidentiality is a small thing. As such, we can call privacy as the genus, of 

which confidentiality is a species. Maintenance of confidentiality is absolutely 

necessary to attain the right to privacy. One cannot be achieved without the 

achievement of the other. Hence, if one is violated, consequently the other is 

also violated. 
 

Advancement of the civilization has brought with it advancement of the 

communication and information technology which is posing constant threat to 

the right to privacy and confidentiality. As a result, violation of the right to 

privacy and breach of confidentiality is a very common practice in the 

contemporary social scenario. Inadequacy of the existing legal framework, 

absence of express statutory enactments and the failure of existing law 

implementing machineries are the causes of the violation of this right. 

Therefore, appropriate suggestions are required to be provided to remedy the 

situation. 
 

The following suggestions can be cited accordingly: 
 

(i) More research work is required to study the nature of the violation of 
the Right to Privacy and the breach of confidentiality.  

 
(ii) The sufficiency of the existing laws on the right to privacy and 

confidentiality in U.S.A., U.K. and India should be checked.   
(iii) A separate law relating to Data Protection should be enacted in India.  

 
(iv) Separate Laws of Confidentiality should be made in India, U.S.A. and 

U.K.   
(v) The Right to Privacy Bill, 2011 of India should be made into an Act.  

 
(vi) Special laws should be made to prevent media intrusion and 

investigative journalism into private life.  
 

(vii) Comprehensive legislations covering the individual right to privacy 
including confidentiality should be enacted all over the world.  

 
(viii) General Awareness Programmes and media campaigns should be 

initiated to generate mass awareness.  
 

(ix) Right to Privacy should be guaranteed as a separate fundamental 
right in the Constitutions of different countries.  

 
Last but not the least, co-operation and co-ordination should be made at 

all levels of the society to remove the difficulties associated with the problems 

of violation of right to privacy and breach of confidentiality as also the efforts 

should be made to bring out the appropriate solutions for the same. If proper 

steps are taken, then we can hope for a better future where the violation of 

the right to privacy can be suitably remedied. 
 

Finally, everything remains incomplete without saying that, the privacy 
and confidentiality are the two sides of the same coin or the mirror reflection 
of each other. Therefore, one remains incomplete without the other and the 
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guarantee of one is dependent on the guarantee of the other. If one is 

protected, the other is simultaneously protected. If one is violated, the other 

is automatically violated. Thus, the right to privacy should be adequately 

redressed by appropriate legislative measures for the redressal of the right to 

confidentiality of information. 
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HARASSMENT OF WOMEN AT 

WORKPLACE : AN INSIGHT VIS-À-

VIS PRIVACY LAWS IN INDIA 
 

Sangeeta Chatterjee 
 

 

Introduction 
 
Harassment is a behaviour which is intended to trouble 
or annoy someone. It includes repeated attacks or 
attempts to cause problems to fellow human beings. 
Harassment is a serious problem in the contemporary 
social scenario resulting into various social evils, like 
depression, death, suicide, murder and other heinous 
crimes. Therefore, growing concern for prevention of 
harassment not only in India, but also all over the 
world is a natural phenomenon. Right from preventing 
‘Malala’ in Pakistan to get education to the honour 
killing of ‘Arushi’ by her parents in India – all are 
recent instances of harassment of women which show 
the menace called harassment is grasping our society.  
Harassment does not only mean harassment of women, it 

includes harassment of men also. But, this Paper would 

like to confine itself within the periphery of harassment of 

women only and that too regarding harassment of women 

in workplace. Workplace Harassment is not sexual 

harassment only. There might be other types of 

harassments, like mental torture, ragging, teasing, 

unhealthy competition, workplace politics to defeat 

someone etc. One form of Workplace Harassment is the 

infringement of Workplace Privacy. Again, it attacks men 

and women both, but in most of the cases it affects 

severely on women. Violation of Workplace Privacy 
 
* Assistant Professor, Department of Law, Bankura 

University, Bankura,   
Email ID : sangeetachatterjeelaw@gmail.com  
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is a very common issue in the present day society. Inspite 

of several International Legal Instruments and well-

established national legislations in different countries, no 

change is observed in the scenario. The situation is even 

worse in India, because the Sexual Harassment of Women 

at Workplace (Prevention, Prohibition and Redressal) Act 

is passed only in 2013 in India. Moreover, the Act is not 

providing adequate protection to invasion of Workplace 

Privacy of women. 
In this backdrop, the present study would like to trace 
the origin and development of law relating to 
prevention of harassment in India. The objective of this 
Paper is to highlight causes and consequences of 
harassment including violation of Workplace Privacy 
in Indian society. Finally, the Paper would like to 
provide a set of Suggestions for prevention of 
harassment in workplace by specifically providing 
suggestions for preventing violation of Workplace 
Privacy in India. 
 
Harassment—The Concept, Origin and 
Historical  
Development 
 
I) The Concept  
 

Harassment covers a wide range of behaviours of an 

offensive nature. It is commonly understood as 

behaviour intended to disturb or upset and it is 

characteristically repetitive. In the legal sense, it is 

intentional behaviour which is found threatening or 

disturbing.2 Therefore, harassment is nothing but to 

disturb others intentionally in order to create loss or 

damage to them. Harassment is always coupled with 

offensive nature without any reason, whereas the 

other side in harassment in most of the cases, is 

innocent sufferer. The person harassing others might 

act with the intention of causing physical, emotional, 

intellectual or professional harm to others and 

sometimes might act with the intention of having 

‘fun’ only due to the loss or damage of the sufferers.   
Harassment is generally defined as a course of 

conduct which annoys, threatens, intimidates, 

alarms or puts a  
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person in fear of safety. It is unwanted, 
unwelcomed and uninvited behaviour that 
demeans, threatens or offends the victim and 
results in a hostile environment for the victim. 
Harassing behaviour may include, but is not 
limited to epithets, derogatory comments or slurs 
and lewd propositions, assaults, impeding or 
blocking movement, offensive touching or any 
physical interference with normal work or 
movement and visual insults, such as derogatory 
posters or cartoons.3  
Harassment is also described as the act of 
systematic and /or continued unwanted and 
annoying actions of one party or a group, 
including threats and demands. The purpose of 
harassment may vary depending upon the nature 
and circumstances of each and every case. It may 
include racial prejudice, personal malice, an 
attempt to force someone to quit a job or grant 
sexual favours, apply illegal pressure to collect a 
bill or merely gain sadistic pleasure from making 
someone fearful or anxious. Such activities may be 
the basis for a lawsuit, if created due to 
discrimination based on race or sex, a violation on 
the statutory limitations on collection agencies, 
involve revenge by an ex-spouse or be shown to be 
a form of blackmail.4  
Therefore, harassment may be a single act or may 
be collection of activities, but the intention behind 
harassment is important. If the activity includes 
threat or intimidation towards others or for putting 
someone under pressure, then it would definitely 
be called harassment. It includes the element of 
depriving someone in any manner by the use of 
force, threat, insult or any sort of unwanted 
behaviour. The very purpose of harassment is to 
create a hostile environment, so that one may take 
the advantage of the situation to cause loss or 
damage towards some other person. Harassment is 
nothing but a misnomer in the society, because it 
threatens the very structure of the society and 
cause social imbalance as well as anarchism. 
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II) The Types  
 

Harassment may be of various types, depending 
upon the nature of the activity created, like 

Workplace Harassment, Psychological 
Harassment, Community-based Harassment, 

Racial Harassment, Religious Harassment, Sexual 
Harassment, Police Harassment and many others.  

 
III) The Origin  
 

Etymologically the term ‘Harassment’ was based 
on English ideology since circa 1618. But, it was 
originated in France and was taken in England as a 
loan word from the French term ‘harassment’, 
which was recognised in 1572. It meant torment, 
annoyance, bother or trouble.5 Later on, in 1609, it 
was also referred to the ‘condition of being 
exhausted or overtired’.6 The origin of ‘harass’ is 

thought to be old Scandinavian ‘harr’ with the 
Roman suffix ‘as’, which meant grey or diminish 
horsehair.  

 
IV) The Historical Background  

The historical background of the term 
‘Harassment’ can be traced back since the very old 
period, but the laws for prevention of harassment 
have been the creation of modern period only. 
During the 18th, 19th and 20th centuries, laws have 

been passed the entire world over for protection of 
individuals from the heinous crime, called 
harassment. The study specifically highlights the 
development of laws preventing harassment in 
U.S.A., U.K. and India. 

 
(a) The Laws of U.S.A.  

 
In 1964, the United States Congress passed Title VII 

of the Civil Rights Act which prohibited 

discrimination at work on the basis of race, colour, 

religion, national origin and sex. This later became 

the legal basis for early harassment law. The 

practice of developing workplace guidelines 

prohibiting harassment was pioneered in 1969, 

when the US Department of Defence  

 
90 



 
Appendix 

__________________________________________________________________________ 

 

844 

 

drafted a Human Goals Charter, establishing a 
policy of equal respect for both sexes. In Meritor 
Savings Bank vs. Vinson, 477 U.S. 57 (1986), the 
US Supreme Court recognised harassment suits 
against employers for promoting a sexually 
hostile work environment. In 2006, US President 
George W. Bush signed a law which prohibited 
the transmission of annoying messages over the 
internet, that is spamming, without disclosing the 
sender’s true identity.7 

 
(b) The Laws of U.K. –  

 
In the U.K., there are a number of laws protecting 

people from harassment including the protection 

from Harassment Act, 1997 and the Criminal 

Justice and Public Order Act, 1994.8  
 

(c) The Laws of India –  
 

Historically, harassment in India meant sexual 
harassment of women, which traditionally 
confined within the purview of ‘rape’. 
Originating in the 1860s, at a time when women 
had no influence over the shape or substance of 
legislation affecting them, the rape law remained 
on the statute books for 123 years before any 
attempt was made to challenge it. Hence, laws of 
harassment in India are the Indian Penal Code, 
1860, the Protection of Women from Domestic 
Violence Act, 2005 and the recent Sexual 
Harassment of Women at Workplace 
(Prevention, Prohibition and Redressal) Act, 
2013.  

 
Harassment of Women at workplace—The 
Genesis 
 
I) The Workplace Harassment in General  
 

Workplace Harassment is the hateful dealing 

through harsh, malevolent, hurtful or 

embarrassing attempts to undermine an individual 

worker or groups of workers. It is almost unseen 

and the executive leaders (managers) are almost 

reluctant or unconscious about it in the third  
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world countries.9 Workplace harassment may be 

made towards both men and women. It may be by 

sexual harassment or otherwise. It can be made by 

the employer or co-workers.  
The workplace harassment is defined, more or less 

in the same manner with civil harassment. The 

basic difference between the two is the workplace 

harassment primarily occurs at work. For getting 

the remedy in case of workplace harassment, the 

employer of the harassed employee has to ask for 

protection of the employee or the family members 

of the employee. In that case, a reasonable proof is 

required on the following grounds:-  
(a) The employee has suffered unlawful violence, 

like assault, battery, stalking or a credible threat 

of violence.   
(b) The unlawful violence or the threat of violence 

can reasonably be construed to be carried out or 

to have been carried out at the workplace.   
(c) The conduct is not allowable as part of a 

legitimate labour dispute.   
(d) The person accused is not engaged in 

constitutionally protected activity.10  
 
II) The Sexual Harassment of Women at Workplace  
 

In the modern day society, men and women are 

enjoying constitutionally equal rights all over the 

world. Hence, women are taking part equally with 

men, in the educational, social, cultural and 

professional activities. They are working for their 

social and economic development as well as for the 

maintenance of their family. But, sexual 

harassment of women at workplace has become a 

great barrier for their professional development. It 

creates a hostile working environment for women 

where they are facing degraded and humiliating 

treatment.   
Sexual Harassment includes such unwelcome 
sexually  
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determined behaviour (whether directly or by 

implication) as –  
(i) Physical contact and advances;   

(ii) A demand or request for sexual favour;  
 
(iii) Sexually coloured remarks;  

 
(iv) Showing pornography;  

 
(v) Any other unwelcome physical, verbal or non-

verbal conduct of sexual nature.11   
According to American Employment Law, Sexual 
Harassment is an unwelcome sexual advance or 
conduct on the job, having the effect of making the 
workplace intimidating, hostile or offensive. Sexual 
harassment is considered as a form of illegal 
discrimination.12 
 
III) Sexual Harassment of Women at Workplace – 

The Types  

Sexual Harassment at workplace can be divided 

into the following types :-  
 

(a) Quid Pro Quo Sexual Harassment –  
 

Quid Pro Quo Sexual Harassment occurs when 
an employee is offered to be retained in his or her 
job or be promoted in exchange for sexual 
favours. The person who commits quid pro quo 

sexual harassment is a person with power to 
influence victim’s employment or educational 
situation, like a supervisor, manager or a teacher.  

 
(b) Hostile Work Environment –   

Hostile Work Environment Sexual Harassment 
occurs when a co-worker, manger or supervisor 
in the workplace makes unwelcome sexual 
advances which interferes with work 
performance or creates an intimidating, hostile or 
offensive work and/or learning environment.   
Whatever may be the nature or type of sexual 
harassment, it provides degrading and 
humiliating treatment to women at workplace. It 
always creates a  
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hostile working environment which becomes a 

barrier for progress and development of women. 

As women are considered as half of the human 

society, hence stagnation and backwardness of 

women means stagnation and backwardness of 

the society at large. Moreover, Sexual 

Harassment of women workplace may also have 

other serious repercussions, like violation of 

workplace privacy. 
 
Right to Privacy—The Concept, Origin and 
History 
 
I) The Concept   

Right to Privacy is an absolute and intimate right 
of an individual, which is a matter of grave 

concern for everybody in the contemporary social 
scenario. But, very few persons have the 

knowledge that, it is not a right of recent origin, 
rather it has a great historical background and can 

be traced back since the very old past. Right to 
Privacy, at the very outset may mean, the leading 

of an isolated life, but specifically it denotes the 
freedom from unauthorized and unwarranted 

interference into one’s private life.13  
 
II) The Origin and History  
 

The origin of Right to Privacy can be traced back 

since the Biblical period. The first idea of Privacy 

as a recognized human right was generated by the 

famous article “Right to Privacy”, written by 

Samuel Warren and Louis Brandeis, published in 

Harvard Law Review in 1890, in U.S.A. In U.K., the 

Prince Albert vs. Strange case, 1848 was considered 

as the foundation of Right to Privacy. In India, the 

first instance of Right to Privacy was derived from 

the Nuth Mull vs. Zuka Oollah Beg and Kureem 

Oollah Beg, Sr. D. A. N.-W. P. Rep., 1855 case. 

However, the Right has received concrete shape in 

the modern period with the adoption of the 

Younger Committee Report, 1972 and the Nordic 

Conference of Jurists, 1967.  
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Rights to Privacy—The kinds or types 
 
In the modern day society, the growth and expansion 
of Right to Privacy have been increased so much, that it 

covers various kinds or types of Right to Privacy. More 
specifically, those are Privacy of Family, Home and 
Correspondence, Privacy of Marriage and Child 
Bearing, Privacy of Information, Privacy of Celebrity 
Life, Workplace Privacy, Health Care Privacy and so 
on. All these are considered as new dimensions of 
Right to Privacy. Among all these Privacy Rights, the 
study will specifically consider the Right to Workplace 
Privacy. 
 
What is Workplace Privacy and its Violation 
 
Right to Privacy at workplace means, freedom from 

unnecessary interference into the activity of an employee 

by the employer or co-workers, e-mail checking, keeping 

unreasonable employee information, CCTV or electronic 

surveillance, except as provided by the Government, etc. 

Violation of Workplace Privacy may be caused by 

unnecessary peeping into the cubical of other employees 

or by interfering into their activities which is not the 

concern of others. Sexual Harassment at Workplace is also 

another form of violation of Workplace Privacy. 

Therefore, violation of Workplace Privacy may be 

physical, mental or psychological. The issue of Workplace 

Privacy has become an important question in the recent 

period. It raises conflicting expectations between the 

employer and the employee. On the one hand, employees 

assert that their privacy rights are being trampled upon by 

ruthless, prying employers. Employers, on the other hand, 

claim the need to protect business assets from employee 

theft, accidents caused by employees, drug abuse and 

other problems as justification for employment practices 

that may threaten an employee’s perceived privacy right. 

The issue of Workplace Privacy covers a wide variety of 

employment practices. Such as, individuals seeking 

employment are subjected to a variety of inquiries, 

investigations and background checks. Businesses collect 

and maintain a wide 
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range of data on employees. Drug testing is now a 
major screening tool used by a majority of large and 
small firms. Employees on the job are increasingly 
likely to be subject to performance monitoring, drug or 
alcohol testing, searches and other kinds of employer 
surveillance. Employee computer files, e-mail, voice 
mail and telephone calls are often subject to employer 
monitoring. Even employee activity off the job has been 
subject to employer’s scrutiny and corrective action. In 
all these cases, employees usually complain for the 
violation of their workplace privacy.14 
 
Harassment of Women at Workplace Vis-à-Vis 
Invasion of Workplace Privacy—An Insight  
Harassment of women at workplace is a very common 
phenomenon. It is growing at an alarming rate 
everyday with the growing number of working 
women. Though in the modern society, it is expected 
that, everyone would respect the idea of equality for 
men and women, but practically somewhat reverse 
situation is seen everywhere. Workplace is just the 
reflection of this perversion. When a woman is going to 
work, she should be judged according to her 
educational, professional qualification and working 
capacity, instead she is treated like a commodity. A 
working woman is not a woman of easy virtue, but due 
to the poor social infrastructure and backwardness, she 
is considered alike. Hence, the cases of harassment of 
women at workplace come into the picture.  
Workplace harassment of women is not only one type, 
but there are many. Most important type of harassment 
is sexual harassment of women at workplace. It is 
created by employer or co-workers by offering better 
job opportunities in exchange of sexual favours, taking 
advantage of the poor monetary or family condition of 
the victimized woman. If such an intimidating or 
hostile work environment is created, then ultimately 
the working capacity and confidence of the victimized 
woman is shaken. Moreover, the physically and 
mentally harassed woman gets degraded and ashamed 
of herself in front of everybody in the workplace and 
outside, 
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the ultimate consequence of which is loss of job as well 
as loss of future job opportunity and career 
advancement. Hence, sexual harassment of women at 
workplace is such a heinous crime, which is enough to 
end the career of a promising woman.  
Workplace harassment of women is not sexual 
harassment only. There might be other types of 
harassments, like mental torture, ragging, teasing, 
unhealthy competition, workplace politics to defeat 
someone etc. Any of these harassments may create 
hostile work environment resulting into humiliating 
treatment of a woman, likely to affect her health and 
safety. Moreover, these can also generate implied an 
explicit threat about her present or future employment 
status. It can be made not only by sexual harassment, 
but also by asking unnecessary favours, like employer 
steals the project work made by the employee and uses 
it in his or her own name, refusal of which may be a 
threat to prevent the future scope of employment of the 
employee. Most important, such types of workplace 
harassments are not created by men only, but are 
created by women to harass other women in the 
workplace also.  
Harassment of women at workplace may cause 
invasion of Workplace Privacy of women. If it is sexual 
harassment, then no doubt it amounts to loss of Privacy 
and Human Dignity of women at workplace. But, if it is 
of other types, like unnecessary checking of computer 
files, e-mail scanning, surveillance over voice mails and 
telephone calls, keeping unnecessary employee 
information of their credit reports and past service 
records, CCTV or electronic surveillance, except on 
Government instruction, plagiarism etc., then also the 
harassment amounts to violation of Workplace Privacy. 
If the surveillance at workplace is conducted by the 
employer in controlled and reasonable manner, then 
only it is supported, otherwise it would amount to 
employee harassment resulting into invasion of 
Workplace Privacy for both men and women. Hence, 
laws are needed to change the scenario. 
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International Legal Scenario 
 
According to the report of International Labour 

Organisation (ILO), 68% of women suffer from mental 

harassment out of which 26% suffer from physical 

harassment at workplace.15 Therefore, the rate of 

harassment of women at workplace can be easily 

understood. To change the scenario and to give better 

protection of human rights of women, various 

international laws are made, some of which are related to 

prevention of harassment of women at workplace and 

some are related to protection of workplace privacy. 
 
I) Harassment of Women at Workplace – The 

International Laws  

Article 1 of the Convention on the Elimination of All 

Forms of Discrimination Against Women, 1979 

(CEDAW) provides Discrimination against women on 

the basis of sex. This article is considered as the basis 

for prevention of discrimination against women, may 

be of any nature. 

The CEDAW is the most important international legal 

instrument for prohibition of sexual harassment. It 

contains the following provisions for prevention of 

harassment of women at workplace:- 

(a) Article 11 – States should take appropriate 

measures to eliminate discrimination specifically 

against women in the field of employment.  
 

(b) Article 22 – Equality in employment can be 

seriously impaired when working women are 

subjected to gender specific violence, such as 

sexual harassment at workplace.  
 

(c) Article 24 – States should include in their report, 

information about sexual harassment and on 

measures to protect women from sexual 

harassment and other forms of violence or 

coercion in the workplace.  
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The other International Legal Instruments on this 

aspect are as under:- 
 

(a) Articles 7 & 23 of the Universal Declaration of 

Human Rights, 1948.  

(b) Article 26 of the International Covenant on 

Civil and Political Rights, 1966.  

(c) Article 7 of the International Covenant on 

Economic, Social and Cultural Rights, 1966.  

(d) The Human Rights Instruments adopted by the 

International Labour Conference.  

(e) Various Seminars and Conferences of ILO.  
 

(f) The Fourth World Conference on Women at 

Beijing, 1995.  
 
II) Invasion of Workplace Privacy – The 

International Laws   
Though there are no direct international legal 

instruments dealing with invasion of workplace 

privacy, but the instruments are available concerning 

the Right to Privacy of human beings, including the 

Right to Privacy of women. Some of such laws are as 

follows:-   
(a) Article 12 of the Universal Declaration of 

Human Rights, 1948.   
(b) Article 17 of the International Covenant on 

Civil and Political Rights, 1966.  

(c) Article 10 of the International Covenant on 

Economic, Social and Cultural Rights, 1966.  

(d) Article 16 of the Convention on the Elimination 
of All Forms of Discrimination Against Women, 
1979. 

 
But, the most important problem is that, inspite of 

several international, regional and national instruments 

on human rights, every aspect of Right to Privacy is not 

adequately protected. One of such neglected area is 

Workplace Privacy, which is not directly protected by 

any of these international 
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legal instruments. Hence, the broader interpretation 

and combined effect of laws on harassment of women 

at workplace as well as the laws on Right to Privacy 

can give protection to this issue only to a limited extent. 
 
Indian Legal Perspective 
 
The problem of gender-based violence is getting worse 

every day. In India, the National Crime Records Bureau 

statistics show crimes against women are increased by 

7.1% nationwide since 2010. There has been a rise in the 

number of incidents of rape and other sexual 

harassments also. In 2011, 24206 incidents were 

recorded, a rise of 9% from the previous year. A total of 

228650 incidents of crimes against women were 

reported in the country during 2011.16  
In this backdrop, a comprehensive law for prevention 

of sexual harassment of women, including the 

harassment of women at workplace is the need of the 

hour. There are various constitutional provisions and 

national legislations in this respect, which are 

discussed below. 
 
I) The Constitutional Provisions  
 

Some relevant Articles of the Indian Constitution 

preventing harassment of women are stated 

hereunder :   
(a) Article 14 – It provides equality before law for 

men and women both.  
 

(b) Article 15(1) – It prohibits discrimination among 

persons on the ground of race, religion, caste, sex, 

colour and place of birth.  
 

(c) Article 15(3) – It empowers state to make special 

provisions for women and children.  
 

(d) Article 16 – It provides equal opportunity for all 

citizens (including women) in matters of public 

employment.  
 

(e) Article 21 – It guarantees the protection of right 

to life and personal liberty of every individual. 

The right to  
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live with human dignity and right to privacy, 

both are expansions of this right. 
 

(f) Article 23 – It guarantees right against 

exploitation and prohibits trafficking of women 

and children.  
 

(g) Article 39(a) – It ensures that, all men and 

women have the right to adequate means of 

livelihood.  
 

(h) Article 39(d) – It states that, there shall be equal 

pay for equal work.  
 

(i) Article 39(e) – It provides that, the health and 

strength of the workers should not be abused.  
 

(j) Article 42 – It provides for maternity leave.  
 

(k) Article 51(c) – It gives power to the Parliament to 

create laws for implementing international 

connections and norms by virtues of Article 253, 

read with Entry 14 of the Union List, in the 7th 

Schedule of the Constitution. Article 73 is also 

relevant in this respect.  
 

(l) Article 51(e) – It declares the fundamental duty 

of every citizen to renounce practices derogatory 

to the dignity of women.  
 
The Constitutional provisions are strong enough to curb 

the menace of harassment of women at workplace. 

Various decisions of Indian Judiciary have been 

pronounced and various legislations of Union Parliament 

have been enacted based on these Constitutional 

provisions, but the ultimate effects have not reached the 

cherished goal. Instead of decreasing, the crime called 

harassment is increasing every day. The main reason 

behind this, is the lack of infrastructure, general 

awareness and guilty mind of the general people. 
 
II) The Other Legislative Enactments  
 

Apart from the Constitutional provisions, there are 

also other statutory enactments in India, which are 

pertinent to mention in this respect:-  

(a) The Indian Penal Code, 1860 – It had no direct 
provision in relation to sexual harassment as a 
crime  
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in India before the passing of the Criminal Laws 
(Amendment) Act, 2013, however, it provided for 
the provisions dealing with the violation of 
modesty of a woman. Section 294 makes obscene 
acts in any public place punishable. It provides 
punishments for offence or assaults or for the use 
of force on woman with intent to insult the 
modesty of a woman. Eve teasing or sexual 
teasing of a woman is also considered 
punishable. 

 
(b) The Industrial Disputes Act, 1947 – It prevents 

the discharge of a person by way of victimisation 

as unfair. This provision confines quid pro quo 
sexual harassment. After the Vishaka case, the 

Industrial Employment Act was amended and 
sexual harassment has been made a misconduct.  

 
(c) The Factories Act, 1948 – It restricts working 

hours for women at 8 hours and prohibits 

employment of women except between 6 am and 

7 pm.  
 
(d) The Equal Remuneration Act, 1976 – It 

prescribes equal wages for equal work for both 

men and women.  
 
(e) The Protection of Human Rights Act, 1993 – It 

has set up National and State Commission for 

protection of human rights.  
 
(f) The Indecent Representation of Women 

(Prohibition) Act, 1986 – It prohibits indecent 
representation of women through 

advertisements, publications, writings, paintings, 
figures or in any other manner. It does not 

directly prohibit sexual harassment, but often 

women are forced to view such materials at 
workplace, which amounts to sexual harassment. 

In that case, this Act becomes helpful.  
 
(g) The Criminal Laws (Amendment) Act, 2013 – 

This new Act has expressly recognised certain 

acts as offences which were dealt under related 

laws. These new offences, like Acid Attacks, 

Sexual Harassment  
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(Section 354A), Voyeurism (Section 354C), 

Stalking have been incorporated into the Indian 

Penal Code. Section 354A can be used in case of 

workplace harassment and Section 354C can be 

used in case of invasion of workplace privacy.  
In spite of all these statutory enactments, the crime 

could not be checked, rather it has been increased at an 

alarming rate in India. At this juncture, Sexual 

Harassment of Women at Workplace (Prevention, 

Prohibition and Redressal) Act, 2013 has been enacted 

by the Union Parliament. Now, the hope of aspirations 

of everyone has been tucked into this piece of 

legislation. 
 
III) The Sexual Harassment of Women at Workplace 

(Prevention, Prohibition and Redressal) Act, 2013   
This new Act came into force in India on 9th 

December, 2013, which seeks to protect women 

from sexual harassment at their place of work. This 

is a very important piece of legislation in this era, 

when the menace called sexual harassment of 

women is grabbing our society and the workplace 

is not an exception to it. The importance and 

various parts of the Act are discussed hereunder.  
 

(a) Important Provisions of the Act –  
 

The Act contains the following important 
features:-  

 
(i) The Act defines sexual harassment at the 

workplace u/ s. 2(n) and creates a mechanism for 

redressal of complaints. It also provides 

safeguards against false or malicious charges.  
 

(ii) The definition of “aggrieved woman” u/s. 2(a), 

who will get protection under the Act is 

extremely wide to cover all women, irrespective 

of her age or employment status, whether in the 

organized or unorganized sector, public or 

private and covers clients, customers and 

domestic workers as well.  
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(iii) While the “workplace” in the Vishaka Guidelines 

is confined to the traditional office set-up, where 

there is a clear employee-employee relationship, 

the Act goes much further to include in the 

definition of “workplace” u/s. 2(o), organizations, 

department, office, branch unit etc. in the public 

and private sector, organized and unorganized, 

hospitals, nursing homes, educational 

institutions, sports institutes, stadiums, sports 

complex and any place visited by the employee 

during the course of employment including the 

transportation.  
 

(iv) Every employer is required to constitute an 

Internal Complaints Committee u/s. 4 at each 

office or branch with 10 or more employees. The 

District Officer appointed u/s. 5, is required to 

constitute a Local Complaints Committee u/s. 6 at 

each district, and if required at the block level.  
 

(v) The Committee is required to complete the 

inquiry within a period of 90 days (S.11). On 

completion of the inquiry, the report will be sent 

to the employer or the District Officer as the case 

may be, they are mandated to take action on the 

report within 60 days  

(S.13).  
 

(vi) The Complaints Committees have the powers of 

civil courts for gathering evidence (S.11).  
 
(vii) The Complaints Committees are required to 

provide for conciliation before initiating an 

inquiry, by the Complainant (S.10).   
(viii) Penalties have been prescribed for employers. 

Non-compliance with the provisions of the Act 

shall be punishable with a fine up to Rs. 50,000/- 

u/s. 26. Repeated violations may lead to higher 

penalties and cancellation of license or 

registration to conduct business.  
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(b) Circumstances Amounting to Sexual 

Harassment of Women at Workplace under the 

Act –   
Under Section 3 of the Act, the following 

circumstances are amounting to Sexual 

Harassment :-   
(i) Implied or explicit promise of preferential 

treatment in her employment.   
(ii) Implied or explicit threat of detrimental 

treatment in her employment.   
(iii) Implied or explicit threat about her present or 

future employment status.   
(iv) Interference with her work or creating and 

intimidating or offensive or hostile work 

environment for her.   
(v) Humiliating treatment likely to affect her health 

or safety.   
Hence, it can be said that, this is a comprehensive 

legislation for prevention of sexual harassment of 

women at workplace. With a broader interpretation of 

Section 3 of the Act, it can be made available for others 

harassments also. It is a good attempt to create an 

umbrella legislation on this issue, but still it has certain 

loop holes and defects. 
 
Role of Judiciary Concerning the Issue—

Indian Perspective  
In every democratic country Judiciary has to 

play an important role for solving legal issues. 
Judiciary is known as cornerstone of democracy. In the 
absence of the Judicial Review of Legislative Actions, 
Legislature will proceed according to its whims and 
will gradually become the source of oppression and 
tyranny. Only Judiciary can prevent this situation. 
Hence, the Role of Judiciary is vital in democracy like 
India.  
In the context of the present study, Indian Judiciary has 

played a very important role by providing a long list of 

guidelines for prevention of sexual harassment of women 

at workplace, including protection of workplace privacy. 

Those Guidelines were provided in the case of Vishaka 

vs. State  
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of Rajasthan and Others, AIR 1997 SC 3011. In the 

absence of express legislative provisions, those 

guidelines have been continued till 2013.  
The Guidelines provided by the Supreme Court of 
India in that case are stated below:-  

(i) Expressly prohibit sexual harassment at 
workplace and notify the workers.  

 
(ii) Rules or Regulations conducting discipline 

should include provisions prohibiting sexual 

harassment.  
 
(iii) Appropriate working conditions should be 

provided and all workers should be made aware 

of their rights.  
 

(iv) No hostile work environment towards women 

should be created.  
 

(v) The provision should be included in the Standing 

Orders under the Industrial Employment 

(Standing Orders) Act, 1946.  
 

(vi) The victim of sexual harassment should have 

option to seek transfer of the perpetrator or her 

own transfer.  
 
An analysis of Problems Concerning the Issue 
 
The following Problems can be highlighted in the 

present study concerning this issue:-  
(i) Sexual Harassment of women at workplace is 

increasing every day at an alarming rate. 
 

(ii) Besides sexual harassment, other types of 

harassments are also prevalent, which are not 

specifically highlighted. 
 
(iii) Laws have given coverage only to the sexual 

harassment at workplace.  
 

(iv) No such law is found in India on Workplace 
Privacy.  

 
(v) Only the two recent legislations, Criminal Laws   

(Amendment) Act, 2013 and Sexual Harassment 
of Women at Workplace (Prevention, Prohibition 
and Redressal) Act, 2013 are available to redress 
the issue. 
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(vi) There is absence of laws in India to prevent 

plagiarism at workplace.  
 
Suggestions and Conclusion 
 
In the present era of modern scientific technology, 

Human Right to Privacy is threatened in every sphere 

including the workplace. Alongside, the menace of 

sexual harassment is also grasping our workplace. To 

prevent this unwanted and unwelcome situation, the 

following Suggestions may be cited accordingly:-  
(i) Every kind of harassment at workplace should be 

prevented without causing unnecessary delay.  
 

(ii) The defects or loop holes in the existing Sexual 

Harassment of Women at Workplace 

(Prevention, Prohibition and Redressal) Act, 2013 

should be removed.   
(iii) More unbiased attitude should be taken while   

constituting the Committees under the Act, so 

that the victim can never go unredressed.  
(iv) Jurisdiction of the Courts should also be 

entertained on the issue instead of total 

dependence on Committees and Conciliation.  
 

(v) Comprehensive legislation is required in India on 

Right to Privacy including workplace privacy.  
 

(vi) Express law is required to prevent plagiarism at 

workplace in India.  
 
(vii) General awareness campaign should be 

organised to make everyone aware about the 

issue.   
(viii) Social infrastructure and mindset of the people 

should be changed to show respect towards 

women, so that sexual harassment is prevented 

from the root of the society.  
 
Crimes are deeply rooted in social structure and 

human activities are the reflection of the society. If the 

society is 
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backward, stagnant, suffering from poor socio-

economic conditions, illiteracy and underdevelopment, 

then the number of crimes will be increased therein. 

Progressive societies are less subjected to different 

crimes. But, the crime, like sexual harassment is equally 

found in every society. This is nothing but the result of 

degrading thought about women. Hence, social change 

is required to change the thought process of human 

mind, so that women are treated with respectful 

behaviour in every part of the society. To guarantee the 

human right to just and favourable condition of work, 

prevention of harassment is must in the workplace, 

which in other way will also protect the workplace 

privacy. Harassment of Women leads to social 

backwardness. Hence, it should be prevented to 

increase social progress and development. In this 

respect, law and society should maintain a well balance 

between them. Media should also have to play an 

important role for prevention of harassment of women 

at workplace as well as to prevent invasion of privacy 

at workplace. 
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