
Right to Privacy : National Legal Framework of U.S.A., U.K. and India 

__________________________________________________________________________ 

 

 

338 
 

 

CHAPTER 4 

 

RIGHT TO PRIVACY: NATIONAL LEGAL FRAMEWORK 

OF U.S.A., U.K. AND INDIA 

4.1. Prologue 

 Privacy is acclaimatized with Freedom, because both of them are 

inseparable. In this sense, Privacy is a component of Freedom, without the 

protection of which, guarantee of Freedom remains incomplete. But, the Freedom or 

Privacy should not be absolute and in this respect, the question of dichotomy 

between Privacy and Public Interest comes into picture. Privacy is the representative 

of individual right, but Public Interest is the representative of public right, the 

protector and guarantor of which is the State. From this point of view, the question 

of State also comes into picture. Therefore, the conflict between State and individual 

is raised as a continuous and self-generating process. Interests of the State are served 

by the need to know about us as much as possible.1 On the contrary, individual 

interests are served by maintaining by their Right to Privacy as much as possible. As 

such, a conflict of interests comes into being among them, wherein the first one 

seeks to gather information about the second one and the second one seeks to 

suppress information about himself or herself from the first one. Hence, the conflict 

of interests continues. This conflict of interests is an ongoing and never ending 

process, which is equally applicable to all ages of time. 

 It is to be remembered that, there are many times when we should provide 

personal information to the State for the purpose of individual as well as common 

good, but that should be done only for a limited and definite purpose. Providing 

every information means, curtailment of Privacy, this is undesirable. As such, when 

the definite purpose is over, access to personal information should be stopped. 

Therefore, it is necessary to fix a border line, where gathering and providing 

information should be ended. In order to do that, it is also necessary to reconcile the 

right of the individual to be let alone with the state’s right to know about the 

                                                           
1 Donald Madgwick and Tony Smythe, The Invasion of Privacy, Pitman Publishing, London, 1st Edn., 

1974, p.1. 
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individual.2 Therefore, protection of both, individual Right to Privacy and State’s 

Right to Information is the urgent need of the hour.  

 Freedom or Privacy is must for the existence of individuals in a civilized 

democratic society, but simultaneously it is also to be remembered that, freedom 

should not be absolute. Total freedom is unexpected, because it is incompatible with 

responsibility to one’s fellow men in a humane and efficiently functioning society.3 

It can be morefully explained like that, in a situation of total freedom, everyone 

would lead the secluded life from one another, wherein no one would interfere in the 

life of another. It does not only mean enjoyment of private life, but also the non-

fulfilment of duties towards others. It is undesirable in an ideal society, because men 

are social beings and can only be existed in a civilized social life dependent on one 

another. In an ideal society, total seclusion means helplessness and failure to lead a 

good life without the assistance of others. In an ideal society, everyone performs his 

or her functions, the combined effect of which means the social functions. In that 

situation, if anyone stops functioning in that manner owing to the enjoyment of 

Freedom or Privacy, then the whole societal balance would be destroyed. This 

situation, ultimately would lead towards the utter destruction of the society as well 

as the human beings. Due to this reason, total freedom is a utopian concept, the 

achievement of which is practically impossible.  

 If we could take a detached view and imagine an ideal society, it would be 

quite unlike anything we know today. Certainly there would be mutually agreed 

limitations on the arbitrary acts of individuals and in that sense; it would not be 

wholly free. For example, it would presumably not condone the unrestricted 

distribution of those addictive drugs which are universally recognized as dangerous, 

nor indeed any activity in which the freedom of one man depends on the 

victimization of another. The freedom to cause hurt to another individual, whether in 

body or mind, is a corrupting freedom which cannot well be defended by any society 

whose goal is the welfare of the people.4 Therefore, every free society is subjected to 

certain limitations and cannot be called free in the practical sense of the term. 

Freeness should be subjected to certain limitations and restrictions, because freedom 

                                                           
2 Ibid. 
3 Ibid. 
4 Ibid. 
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means, freedom of every person and freedom of one does not mean the infringement 

or victimization of freedom of others. In this sense, though we speak of a ‘Free 

Society’, ‘Free Country’ or a ‘Free World’, but those are actually impossible.  

 We do not live in an ideal society, but we live in what is in some respects a 

tolerably civilized and humane one. At times we all need to withdraw ourselves 

from the gaze of others and this in essence is what Privacy is all about. In fact, this is 

called the Freedom or Privacy. We cannot share everything with others and at the 

end of the day, we need to confine us within ourselves and for that, we need 

seclusion. That is the situation, called Privacy. The American Judge Cooley (Torts, 

2nd edition, 1888) defined it as simply ‘the right to let alone’. This definition was 

amplified in a California suit (Kerby v. Hal Roach Studios, 1942) as ‘the right to 

live one’s life in seclusion, without being subjected to unwarranted or undesired 

publicity. In short, it is the right to be let alone’. Such definitions are useful, but 

limited. Seclusion and solitude are states rightly demanded by the individual when 

he wishes to preserve what is essentially private, but they constitute only what we 

may call the negative aspect of Privacy.5  

 Therefore, what do we mean by Privacy and when do we need that, no 

unanimity is found among us on the point. Though the notable judges and jurists 

have highlighted the areas of ‘Solitude’ and ‘Seclusion’, while defining Privacy, 

everyone does not support this idea. According to some persons, these are all 

negative aspects of Privacy, because absolute solitude or seclusion is impossible and 

if, at all possible, would create negative impacts on human lives or have futile 

effects thereon. As for example, in a village, where a small child was found dead 

after lying alone for several days, due to non-interference by anyone, it undoubtedly 

has shaken the concept of Privacy by solitude or seclusion. The question, therefore, 

has been raised that, whether the neighbours has any moral duty to protect 

individuals in such circumstances or not. The question has also been raised that, 

whether any interference into private life in those cases would cause violation of 

Privacy or not.6 The reasonable answer is affirmative in favour of interference by 

bothers in most of the cases. Every prudent man would obviously support this view, 

because what would be the necessity of that Privacy which would lead to death of a 

                                                           
5 Id at p.2. 
6 Ibid. 
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human being. Privacy is required for the enjoyment of the life of a human being and 

not the enjoyment of death. Due to these reasons, absolute solitude or seclusion is 

called the negative aspect of Privacy, which may lead to the above-stated disastrous 

effects.  

 Then what would be called the positive aspects of Privacy. To answer this 

question, a discussion of certain aspects of Privacy is important. The right of an 

individual to be ‘let alone’ must always be governed by the condition that his or her 

seclusion commits no harm to others.7 If a person is busy in planning a major 

terrorist activity in his seclusion, then maintenance of that Privacy would not be 

granted, because that would be futile to the mankind as a whole. On the contrary, if 

the neighbours would maintain their Privacy by not interfering into the seclusion of 

a distressed person or would feel that, interference into others seclusion, for 

whatever reason might amount to violation of their Privacy, that would also be 

imperfect thought regarding Privacy. It would also be futile for the human beings. 

As such, whether a neighbour has a duty to prevent someone from committing 

suicide in the seclusion of his own home is a matter on which there will be some 

disagreement. While the principle that, all life is sacred is a good one, there is a 

respectable argument that everyone has the right to dispose of his own destiny in his 

own way. There is the counterveiling argument, however, that we need to be 

protected from our weaknesses. Besides, the would-be suicide might well, if 

frustrated in his design, looking into his problems by others, is a more hopeful light. 

If we are all to be allowed to dispose of our own lives without restraint, the case for 

the free availability of narcotic drugs would to many people be irresistible.8 This 

situation is again, be dangerous for the existence of mankind. Therefore, enjoyment 

of Privacy, in these cases, would not be allowed.  

 Man, as a social being, has certain rights and obligations in the society. 

Every man also has certain duties towards the mankind in general. As such, one 

cannot escape from his or her duties in the name of maintenance of Privacy. If 

Privacy becomes dangerous for the whole mankind, enjoyment of that Privacy is not 

permissible. If solitude or seclusion brings the above-stated dangerous results, then 

that also, is not permissible. Then what is permissible about the Privacy. The answer 

                                                           
7 Ibid. 
8 Id at pp.2-3. 
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is affirmative in favour of the well-being of the mankind in general. It means that, 

when Privacy brings good to all human beings in general and does not become 

deadly or futile for anyone, then it is permissible. In this sense, certain aspects of 

Privacy come into being and the scope of Privacy becomes limited. Privacy means, 

keeping secret only the matters of private life, outside interference is prevented 

wherein. Here, it is to be remembered that, the aspects of private life should be 

determined by oneself and there is no hard and fast rule in this respect. As such, the 

aspects of private life may vary from case to case. Due to this reason, there is no 

fixed definition of private life also, only certain aspects of personal life, like 

marriage, family, child-birth and rearing, adoption, sonship, parentage, guardianship 

etc. are included within the term ‘Private Life’. Civilized people generally prefer to 

maintain Privacy in these cases and do not expect outside interference therein. Also, 

the common people want to avoid any unwanted publicity of their private lives. 

Hence, these can be called the positive aspects of Privacy, where people do not live 

in absolute solitude or seclusion, but maintain Privacy within their intimate relations 

and simultaneously perform their social obligations. In these cases, they just avoid 

unnecessary publicity in front of the public eye and nothing else. Therefore, this is 

called the time spirit of Privacy or positive viewpoint towards Privacy.  

 Though the definition of private life is not full-proof and varies from case to 

case, but is vital for determining the positive aspects of Privacy. Suicide is a crime 

under the penal code of any country and as such, permitting a person to commit 

suicide in the atmosphere of solitude or seclusion is derogatory to the basic 

principles of human civilization. As such, this kind of Privacy is called Negative 

Privacy. Neighbours should interfere into one’s private life in these cases, because 

any Privacy lading to one’s death is unexpected. Therefore, Privacy should be 

constructed in positive sense of the term. When Privacy is followed by maintaining 

intimate and social relations, having reserveness among others and preventing 

unwanted publicity, then Privacy becomes Positive Privacy. In this respect, positive 

aspect of Privacy are welcomed in a civilized society, where stress is given only on 

the prevention of unwanted publicity of one’s private life. Unwanted publicity 

brings unnecessary humiliation, harassment, defamation, appropriation of one’s 

likeness and places oneself in the false eye. Therefore, true spirit of the Privacy 
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should be to protect oneself from those harassments. Here lies the Positive aspect of 

Privacy.    

 After discussing about the positive and negative aspects of Privacy, it is 

found that, Positive Privacy is accepted and Negative Privacy is rejected. This is the 

situation in most of the civilized countries. More or less, all the countries have 

enacted Privacy Protection Laws keeping in view of those points. Though all the 

countries throughout the world do not have Privacy Protection Laws, but most of the 

western countries have enacted laws in this respect. A few eastern countries have 

also enacted these laws. A detail discussion of Privacy Protection Laws in the 

international legal field, regional legal field and in the Common Law Countries, 

Civil Law Countries and Nordic Law Countries has been presented in the previous 

Chapter. Therefore, this Chapter will focus on the discussion of Privacy Protection 

Laws in U.S.A., U.K. and India.   

4.2. An Analysis of Privacy Protection Laws in U.S.A.  

 Right to Privacy, although neither guaranteed in the United States as a 

constitutional right, had been judicially examined. In the U.S.A. the first ten 

amendments to the federal Constitution form the Bill of Rights. These amendments 

have been proposed by the Congress on September 25, 1789, within two years from 

the adoption of the Constitution of U.S.A. on September 17, 1787. These 

amendments are addressed to the federal government and were not extended to the 

various States till the adoption of the Fourth Amendment in 1868. Among the first 

ten amendments, Amendments III, IV, V and IX are material to Privacy.  Amendment 

III prohibits its quartering of soldiers in any house without the consent of the owner 

in peace times or without the authority of law during war. The Fourth Amendment 

protects the individual and his dwelling from unreasonable searches and seizures. 

The Fifth Amendment incorporates the rules against double jeopardy and self-

incrimination. It also ordains that, no person shall be deprived of life, liberty or 

property, without due process of law. Ninth Amendment simply states, “The 

enumeration in the Constitution, of certain rights, shall not be construed to deny or 

disparage others retained by the people”.9 In fact, Ninth Amendment constitutes a 

                                                           
9 K. C. Joshi, “Right to Privacy: An Extension of Personal Liberty”, Kurukshetra Law Journal, Vol. 4 

(131), 1978, pp.131-142 at pp.133-134. 
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fundamental declaration of natural rights designed to protect the individual.10 

Justice Goldberg supports this view in his opinion in Griswold v. Connecticut 

case.11 However, the application of Bill of Rights and the protection of liberty 

guaranteed in the Fifth Amendment have been extended to the States by the 

Fourteenth Amendment.12  

 The questions of Privacy as a protected constitutional right have been raised 

in the U.S.A. generally under the Fourth and the Fifth Amendments. In some cases, 

the other rights, more specifically, of the First Amendment, have been tested against 

the Right to Privacy. In Olmstead v. U.S.13 the validity of evidence obtained by wire-

tapping was in issue. But, Justice Brandeis, in his opinion, held the Right of Privacy 

as “the most comprehensive of rights and the right most valued by civilized men”. 

Similarly, in Wolf v. Colorado14 the Supreme Court described the immunity from 

unreasonable search and seizure in terms of the Right of Privacy. Map v. Ohio15 is 

again a case under the Fourth Amendment. In this case, Miss Dollree Mapp was 

convicted for possessing obscene material in violation of State statute. She 

challenged her conviction based on evidence introduced in disregard to the Fourth 

Amendment. The Court by majority reversed the conviction. In the course of its 

decision, the Court referred to the Right of Privacy as any other right reserved to the 

people.16  

 Since the Fourth Amendment’s Right of Privacy has been declared 

enforceable against the States through the Due Process Clause of the Fourteenth 

Amendment, it is enforceable against them by the same sanction of exclusion as is 

used against the Federal Government.17 The fourth Amendment, it has been held 

that, cannot be translated into a general constitutional “Right to Privacy”.18 

Therefore, the above-stated U.S. constitutional provisions and Supreme Court cases 

show that, Right to Privacy is a recognised right therein. Though the Constitution 

                                                           
10 Bennett B. Patterson, The Forgotten Ninth Amendment, 1955, p.19, quoted in Trisolini and 

Shapiro, American Constitutional Law, 1970, pp.337-338.  
11 381 U. S. 14, L.Ed. 2d 510 (1965). 
12 Supra Note 9 at p.134. 
13 277 U.S. 438 (1926). 
14 338 U.S. 25 (1949). 
15 367 U.S. 643 (1961).  
16 Ibid. 
17 Id at pp.654-655. 
18 Katz v. United States, 19 L.Ed. 576, 581 (1967). 
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does not contain any express provision relating to Privacy, but the Supreme Court 

has tried to protect this right by judicial interpretation of various provisions of the 

Bill of Rights. In fact, the court has also tried to apply those judgements on the 

constitutional provisions, so that, those can be indirectly made applicable for the 

protection of Right to Privacy in that country. The views of a number of eminent 

American Jurists, in this respect, are noteworthy.  

4.2.1. Privacy : The American Concept  

 Privacy, the right “to be let alone” has been the American Concept, at the 

very beginning. In fact, the growth of Privacy has been simultaneous with the 

growth of America – the new nation in a new continent of North America. Due to 

this reason, with the progress and development of the new American nation, called 

U.S.A., the growth of Privacy protection laws have been occurred concurrently. The 

first colonies on the North American Continent were founded and settled at least in 

part, because of a lack of Privacy in 17th Century England. Religious parishioners 

were not allowed the Privacy of conscience to worship as they pleased, so they 

emigrated to the New World in search of the ecclesiastical solitude and repose they 

could not find in Great Britain.19 The age-old English society was subjected to 

absolute Church control induced by traditional orthodox infrastructure, wherein no 

scope of modernity was found in religious matters. With the passage of time, 

religious parishioners wanted freedom or Privacy of their conscience, which they did 

not get anywhere. As such, they wanted solitude and repose in ecclesiastical matters. 

Solitude and repose are two essential elements of Privacy. In this sense, a new 

concept of Privacy was born in America and that was, ‘Privacy of Conscience’, 

which was also responsible for the birth of the new nation, called U.S.A.  

 Therefore, the creation of a new nation, named U.S.A. has been made, owing 

to the enjoyment of Privacy of Conscience, which is vital in the history of growth of 

Privacy in U.S.A., though that freedom has not been possible therein absolutely, but 

that is not important. Absolute freedom or Privacy is not possible in any subject or 

anywhere and as such, has not been enjoyed in U.S.A. also. But, the idea of Privacy 

has been flourished therein freely and gradually it has become the birth place of 

modern Privacy protection laws. Many new jurists have come up to define ‘Privacy’ 

                                                           
19 Don R. Pember, Privacy and the Press : The Law, the Mass Media, and the First Amendment, 

University of Washington Press, Seattle and London, 2nd Printing, 1972, p.4. 
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in new ways and manners based on their point of view, which ultimately have 

become fruitful to develop a concrete idea of Privacy in U.S.A. Among them, 

Thomas Cooley, Samuel D. Warren, Louis D. Brandeis and Edward J. Shils are 

prominent.  

 The right “to be let alone,” was first declared by Thomas M. Cooley in his 

book.20 He discussed the idea under the heading “Personal Immunity”, and 

suggested that the “right to one’s person may be said to be a right of complete 

immunity: to be let alone”.21 As such, this idea denotes the Right to Privacy, which 

has been illustrated by Cooley by saying that, every person should have a Right to 

privacy, without which one’s personal immunity is incomplete. Complete personal 

immunity means the guarantee of the right to be let alone. This is called the Right to 

Privacy which is associated with one’s right to personality. Complete right to 

personality includes both privacy and disclosure. If one is not allowed to live alone 

as and when he or she wishes, then what is the meaning of his or her Right to 

Personality? Complete right to personality means the Privacy and Disclosure of 

personal information according to one’s wishes. Here lies the importance of Right to 

Privacy and due to this reason; Right to Privacy has become part and parcel of Right 

to Personality. Cooley has been the prime exponent of this proposition.  

 Inspite of the strong exposition of Right to Privacy by Cooley, the right has 

not been flourished extensively in the new born U.S.A. Even the Englishmen, who 

have come to U.S.A. in search of their ecclesiastical repose and solitude or in other 

words, the Privacy of Conscience, have not been successful in their attempt to enjoy 

Privacy. Mostly, the 16th, 17th and 18th century social environment of North America 

has been responsible for this. The inmates of the then America were habituated in 

sharing information with each other and in this sense, they mostly believed in 

disclosure, instead of Privacy. At that period, the social structure of America was 

mainly village-based and as such, the village-life was induced by similar practices 

like Indian villages. Usually villagers are habituated in free mixing with each other 

and taking part in each other’s daily activities. The then American society was not 

an exception to it. Due to this reason, practice of Privacy was absent therein.  

                                                           
20 Thomas M. Cooley, A Treatise on the Law of Torts, Callaghan, Chicago, 2nd Edn., 1888, p.29. 
21 Supra Note 19 at p.4. 
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 At this juncture, Cooley has come with his concept of Right to Privacy or the 

right “right to be let alone”. But, due to the above-mentioned social infrastructure in 

America, Cooley’s idea of Privacy has been unacceptable therein. In this respect, it 

is to be remembered that, Cooley has come with his idea in 1888, a long time after 

the making of the new nation, U.S.A. By this time, Privacy has got certain 

significance therein with the transformation of village society into urban society and 

with the advent of press as well as journalism. But, at the very beginning at 16th and 

17th century, Privacy was more or less, unthinkable in U.S.A. In this sense, Cooley 

was the propounder of modern concept of Privacy therein. Just two years after 1888, 

in 1890, two young lawyers have come in U.S.A. with a strong exposition of Right 

to Privacy or the right “to be let alone”. They have been Samuel D. Warren and 

Louis D. Brandeis, who have published their famous article titled “The Right to 

Privacy” in the Harvard Law Review in 1890. Though they have supported and 

elaborated Cooley’s idea of Privacy, but they have extended it faraway to cover the 

violation of Privacy of every unpublished work. In fact, their protest has been 

against the unreasonable encroachment of press and yellow journalism upon human 

lives. At that period, no legal protection has been available in U.S.A. against these 

encroachments. Only nearest law has been the English Copyright law, which could 

give protection to published works against any breach of the copyright. But, what 

about the unpublished works? Are their Privacy less important than the published 

ones? No answer has been available in the then laws about these questions. 

Therefore, Warren and Brandeis have come to find the answers and to provide 

protection to unpublished works. According to them, unpublished works are equally 

important like the published ones and their Privacy needs to be protected. In fact, 

those have more important Right to Privacy. While dwelling upon this concept, they 

have developed their own concept of Privacy, which they have called the Right to 

“inviolate personality”. In their words, every human being should have freedom of 

their personality, which no one can violate for any reason and that is called the right 

to “inviolate personality”, which in other words, known as Right to Privacy.  

 Therefore, since 1888 Right to Privacy has got some recognition in U.S.A. 

with the hands of Cooley, which has further been developed by Warren and 

Brandeis. In this respect, another important person has been Edward Shils, who has 
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further developed this right to reach a certain level. Shils’s thesis enlightened us in 

1966, a long time after 1890, but it has confirmed the existence of Right to Privacy 

in the American society. During this period, America has seen total transformation 

of rural life into urban life and has clearly understood the difference between the 

two. According to Shils, some kind of physical privacy is available in rural lives 

owing to the distance living of the village dwellers, but mental privacy is absent 

therein owing to the close contact among themselves in their daily activities. On the 

contrary, city dwellers are sharing one apartment, having close neighbourhood, but 

are practically indifferent about one another. Though they are sharing physical space 

owing to which they are not enjoying physical privacy, but mentally they have no 

attachment and are not concerned about one another. In this sense, they are enjoying 

mental privacy. Also they are enjoying one kind of physical privacy in their closed 

door apartments, wherein every outsider is considered as an infringer of Privacy. 

Shils is the exponent of this new kind of Privacy in 20th century U.S.A., which is 

specific in the urban American society.  

 The transformation of American society from rural to urban has witnessed 

the growth of a new right, the Right to Privacy. Chief exponents of this right have 

been Cooley, Warren-Brandeis and Edward Shils. More or less, all these exponents 

have been unanimous regarding the concept of privacy as a right “to be let alone”. 

But, it is to be remembered in this respect that, at the time of its formation, 16th and 

17th century America has not been in a position to accept the existence of a new 

right, called the Right to Privacy. The then American society has been rural society 

subjected to open social structure, wherein social recognition of Right to Privacy is 

impossible. But, when the American society has been transformed into urban society 

with the passage of time, closed social structure has been formed, wherein everyone 

has felt the necessity of privacy and the Right to Privacy has come into being in due 

course of time. Formation of Press and Yellow journalism has propelled this 

initiative faster. Hence, the declaration of a new right, the Right to Privacy by the 

American Jurists and Lawyers at that point of time has been very significant for the 

growth of that new right therein.   
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4.2.2. The Value of Privacy in America  

 The value of Privacy in America cannot be disregarded in the changing 

social structure. The rural American society has been subjected to Physical Privacy, 

but the urban society has become subjected to Mental Privacy. In this respect, it can 

be said that, while the new city life has lacked the physical privacy which living in 

rural areas has afforded, it has provided another kind of privacy. According to the 

Sociologists, city life has freed men and women from the thinking of morality and 

immorality.22 In view of Edward Shils, it can be expressed as “the oppressive moral 

opinion of village and rural society”.23 The village dwellers are usually habituated 

with traditional orthodox feelings and superstitious beliefs, wherein the questions of 

morality and immorality generally come into picture. The then American society has 

not been an exception to it. Owing to the feelings of morality and immorality, 

village dwellers have usually passed oppressive moral opinions to the persons 

seeking Privacy and showing indifferent attitude towards others. But, when the rural 

society has been changed into urban society, the city dwellers have become modern 

leaving behind the traditional orthodox concepts and superstitious beliefs. Moving 

above the feeling of morality and immorality, they have started showing indifferent 

attitude towards the fellow city dwellers by seeking their Right to Privacy. This, in 

view of Shils, means the freedom of men and women in city life from the 

“oppressive moral opinion of village and rural society”.  

 According to Shils, living in an urban area has increased the indifference of 

most residents to the behaviour of their friends and neighbours. The urban 

environment has become more exciting because more things have been available to 

do and see. Different activities, more specifically, politics, art, music, theatre, 

ambitions and careers have drawn the attention of the city dwellers “out of the 

narrow primordial sphere and turned it outward, toward public things”.24 Due to 

these reasons, city dwellers have become indifferent towards one another. They have 

found many more activities to do instead of peeping into the windows of others’ 

houses to look into their insidal matters. Though man is curious by nature and man’s 

curiosity about the neighbourhood activities is universal, which can never be 

                                                           
22 Id at p.8. 
23 Edward Shils, “Privacy : Its Constitution and Its Vicissitudes”, Law and Contemporary Problems, 

Vol.31, No.2, 1966, p.288. 
24 Id at p.289. 
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changed with the changing time, place and society, but engagements in other 

activities have decreased the amount of curiosity of man towards others. This has 

been the main reason in 20th century American society for seeking Privacy of the 

individual persons. In fact, Privacy is most important for physical, moral and 

intellectual development of human beings. As such, development in politics, arts, 

music, theatre, ambitions and career has required Privacy in the American society, 

which has become main reason for the growth of Right to Privacy therein.  

 There were also other persons in American society speaking in same line 

with Edward Shils. As for example, author and critic Granville Hicks has expressed 

his views in 1959 regarding the new born Right to Privacy in the American city life, 

after living for several years in a small town in New England. His views are 

expressed hereunder:-  

 “Our situation was the exact opposite of the situation of a family 

living in a New York city apartment. The city dweller is surrounded by 

multitudes of people, none of whom, as a rule, knows or cares to know 

anything about him. Of the kind of physical privacy that I enjoy he has 

none, but there is no doubt that he lives a more private life than I 

do”.25  

  

 Therefore, Hick’s idea of Privacy has also projected the same viewpoint like 

Shils. American city dwellers, at the then period, have become indifferent towards 

one another inspite of living in the close neighbourhood owing to their need of 

Privacy. This typical feeling in an environment of absence of Physical Privacy has 

given birth to another right, which is called the ‘Right to respect for Private Life’. 

Though Privacy and Private Life, both are not the same things, but there are 

similarities between the two. In fact, Privacy is required to protect one’s private life. 

In a city life, people have become habituated with the enjoyment of their own 

private lives, wherein they have not expected the interference of others. As such, the 

necessity of Right to respect for Private Life has been increased. Modern urban 

societies are mainly closed societies, wherein people do not expect interference of 

others into their private lives. Due to this reason, necessity of Privacy has been 

increased in the urban lives. America is the birth place of the modern urban society 

and as such, Right to Privacy in the city-life has been started therein.       

                                                           
25 Granville Hicks, “The Invasion of Privacy : The Limits of Privacy”, American Scholar, Spring 

1959, p.185. 
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 On the contrary, village societies are mainly open societies, wherein people 

are habituated with free mixing with each other in their daily lives. The villagers 

generally prefer to share their personal information with others and do not feel the 

necessity of privacy in their lives. In every case, either good or bad, participation of 

all villagers are found and as such, they do not have any ‘so called Private Life’ like 

the city-dwellers. They never expect solitude, secularism or any closed-door 

activities like the city-dwellers. This has been the situation in the 20th century village 

life of the American society. Even after the establishment of the modern cities in 

America, villagers have been still existant. Therefore, 19th and 2oth century America 

and more specifically, U.S.A. has stood upon the conjuncture of village and city-

lives or in other words, at the conjuncture of ‘Privacy and no Privacy’. In this 

circumstance, on the one side, village-lives have wanted ‘no Privacy’, but city-lives 

have wanted ‘Privacy’ on the other side. Due to this reason, Hicks has made his 

analysis of the need of Privacy in the 20th Century American society by making a 

comparison between the New England town life and New York City life. This 

comparison has clearly portrayed the picture of the then American society, which 

has facilitated to understand the value and growth of Right to Privacy therein.  

 But, Hicks’s analysis alone is not enough to understand the value of Privacy 

at the then American society. In this respect, consideration of Shils’s analysis is 

again noteworthy, because Shils has not only distinguished between rural and urban 

society, but has also distinguished between the urge of Privacy in different strata of 

urban American society. In fact, his study would help to provide an idea of need of 

Privacy in different classes of American society, which study also projects the idea 

that, Privacy at the then American society has been dependent upon the social 

stratification. In this respect, the analysis of Shils shows the multiform pattern of 

growth of Privacy in the American society. However, the growth of Privacy has 

actually been occurred in the urban society, wherein people have started enjoying 

their Right to Privacy. When this right has been enjoyed, people have understood the 

value of Privacy at the then period. When the value of Privacy has been understood, 

urge from every section of the society has come to recognise it as a general right, but 

the then American social structure has not been adequate to consider it as a full-

proof right. As such, it has grown therein gradually as a basic legal right. But, the 
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20th century urban American society has contributed much for the growth of Privacy 

as a legal right in modern America or U.S.A.  

 As regards the value of Privacy in America, it is to be remembered that, 

American city-dwellers have first understood the importance of Privacy for the 

development of their physical, mental, intellectual and moral quality. It has been 

necessary to respect their private lives, to maintain the Privacy of their private lives 

and to maintain the respectability of an individual person in the society, depending 

upon one’s social status. Privacy is a right, which protects one’s personality from 

placing in a false light and to prevent one from defamation. As soon as a person 

acquires a social status, right to reputation is attached with his personality. Privacy is 

an essential right to protect one’s reputation from being defamed. In a complex 

social urban structure and in a close society, the wrong of defamation is a very 

common problem, especially for the celebrities and politicians. This problem has 

become more serious after discovery of the tabloid press. Recognition of a legal 

Right to Privacy is the only remedy to prevent this problem. 20th century U.S.A. has 

been the first place to have undergone with all these problems and has been 

suffering from the urge of a legal Right to Privacy. Warren-Brandeis has understood 

the problem for the first time and has claimed the creation of a new right, called the 

Right to privacy. In a free and open village society, Right to Privacy may not be a 

prima facie important right, but in a modern urban close society, people need the 

protection of this right for their very existence. 20th century American society has 

witnessed this need for Privacy and has become an important catalyst for the growth 

of this right. Here lies the value of Privacy in the then American society.  

4.2.3. Privacy : Its Development in Modern America  

 Modern American urban society has facilitated the need for Privacy, which 

in turn, has been suggested to be recognised by the 19th and 20th century American 

jurists, like Warren, Brandeis, Shils and Hicks. The name of Cooley is also 

noteworthy in this respect, who being the predecessor of these jurists, has coined the 

use of the term ‘Privacy’ for the first time. But, even after the recommendation of 

this right by these prominent persons, the growth of this right in America has not 

been a smooth one. If consideration is made from the ancient period, then it should 

be mentioned that, Anglo-American law was slow to develop a legal interest in the 
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personality of the individual. Before medieval times, the Romans recognised the 

importance of the sanctity of the individual’s identity and afforded a legal remedy 

for mental suffering resulting from humiliating treatment or insult. While property 

rights received early recognition in the Common law, it was not until the 14th 

century that personal rights began to develop. The first recoveries for civil assault as 

an attempt at bodily harm were recorded in 1348.26 Slowly, other personal rights 

emerged. The first known judgement for defamation was recorded in 1356. 

Recoveries for nuisances, noises, odours, dust and smoke soon followed. In 1745 the 

first known recovery for alienation of affection was granted in an English Court.27  

 But, throughout this period of the extension of personal rights, courts in both 

Great Britain and the United States more o0ften than not sought the violation of 

some property right as the basis for any recovery. Their tendency was 

understandable. The violation of a property right was much easier to demonstrate 

than the violation of personal right. Also, it was simpler to determine value in the 

payment of damages when property rights were involved.28 It was difficult for the 

judiciary to fix a financial value on the mental suffering experienced by the parents 

of a seduced daughter. Such judicial hesitancy can be seen a line of cases, beginning 

in the early 18th century, involving ancient lights or windows, which is perhaps the 

earliest assertion  of a legal right of Privacy. These cases, none of which were cited 

by Warren and Brandeis, graphically demonstrate how British Courts would uphold 

property rights over personal rights, even if an invasion of Privacy had occurred.29  

 While the law of literary property was growing in Great Britain, it was also 

developing in the U.S.A. One of the earliest cases occurred in 1811 in Louisiana 

Territory and surprisingly Warren and Brandeis either missed or ignored it.30 The 

defendant obtained a copy of a letter the plaintiff had written to a third party. He 

threatened to publish it, but was stopped by an injunction obtained by the plaintiff. 

The defendant then advertised that he had posted a copy of the letter on the wall of 

his printing shop for public inspection. The plaintiff went back to court and 

attempted to get the defendant’s copies of the letter and to have the printer found in 

                                                           
26 Nizer, “The Right of Privacy”, Michigan Law Review, Vol.39, 1941, p.527. 
27 Winsmore  v. Greenbank, Willes 577 (1745). 
28 Supra Note 19 at p.42. 
29 Id at p.43.  
30 Denis  v. Leclere, 1 Mart.(O.S.) 297 (La.1811). 
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contempt of court for disobeying the injunction. At this stage of the action, Judge 

Francis-Xavier Martin ruled that a letter was an object of property and could not be 

published, without the writer’s consent.31 This decision was a landmark decision in 

the field of development of Right to Privacy in U.S.A. Not only that, it was the 

forerunner of a long series of similar rulings in American courts, most of which 

were pronounced in New York State Chancery Courts. In 1839, in Brandreth v. 

Lance,32 New York Chancellor Reuben H. Walworth refused to issue injunction to 

stop the publication of a book entitled the Life, Exploits, Comical Adventures and 

Amorous Intrigues of Benjamin Brandling M.D.U.P.L. U.S., a distinguished Pill 

Vendor [sic], written by Himself; Interspersed with Racy Descriptions of Scenes of 

Life in London and New York. Therefore, this case has again shown the viewpoint of 

the then American Judges and Jurists for the protection of Right to Literary Property 

and not the Right to Privacy contained therein. In fact, nobody has felt about the 

violation of Right to Privacy and the mental sufferings owing to it, consequent to the 

said publication in that particular case.   

 Therefore, a series of cases have come into being in U.S.A. upholding the 

Right to Literary Property as against the Right to Privacy. But, gradually a certain 

amount of deviation has been found in the contention of the Judges, which would 

have become fruitful for the growth of Right to Privacy, finally. It is necessary to 

discuss the process to understand the contention of the Judges. In Wetmore v. 

Scovell,33 Vice-Chancellor William T. McCoun modified the literary property rule 

and said that, a letter must possess the attributes of a literary composition before its 

publication could be stopped under its publication could be stopped under copyright 

law.34 As such, certain amount of deviation has clearly been shown in this decision 

from the previous contentions as it has felt the existence of mental feelings behind 

any literary work, but has not recognised that feelings owing to the existence of the 

then legal parameters. Due to this reason, inspite of the acceptance of outrage of 

mental feelings, the Judge clearly contended that, remedy could only be available 

only on the ground of violation of Right to Literary Property and not on any ground 

of mental sufferings or outrage of mental feelings. Though this decision has not been 

                                                           
31 Id at p.315. 
32 8 Paige 23 (1839). 
33 3 Edw. Ch. 543 (1842). 
34 Supra Note 19 at p.49. 



Right to Privacy : National Legal Framework of U.S.A., U.K. and India 

__________________________________________________________________________ 

 

 

355 
 

able to protect Right to Privacy, but it can be considered as a step further in positive 

direction for the growth of Privacy in the then American society.          

 The above-stated decision has become famous as the Wetmore decision. 

Chancellor Walworth supported and reinforced this decision in the case of Hoyt v. 

Mackenzie35 in 1848. This decision has clearly shown the acceptance of moral 

obligation to protect the mental feelings in any publication by Walworth. In fact, 

practically he has accepted and recognised the existence of such a right to protect 

mental feelings. But, simultaneously he has also accepted his inability to provide 

protection to this right owing to the existing legal parameters or the absence of 

adequate legal infrastructure. He has not supported the publication of private letters 

for wounding the feelings of individuals and has called such activity as a perverted 

public taste. According to him, it has been an unjustifiable wrong and a normal 

person could never commit such a wrongful activity. But, he has expressed his 

helplessness to protect the mental feelings in this regard, because the court has 

lacked jurisdiction to protect that right owing to the existing legal infrastructure, 

wherein remedies could be provided only for the violation of Right to Property and 

not for Right to Privacy.    

 The rule propounded by these cases has commonly been known as Wetmore-

Hoyt Rule. This rule has remained the law for seven years before it was overruled in 

Woolsey v. Judd case, which was the leading U.S. case on the subject. In that case, 

Justice John Duer of the New York Superior Court ruled that the Wetmore and Hoyt 

decisions were a departure from the law to the extent that the plaintiff was required 

to demonstrate that the property in question possessed the requisites of literary 

composition.36 In this respect, the views expressed by Duer can be summarised as 

follows:-  

 “The writers of letters, whether they are literary compositions, or 

familiar letters, or letters of business, possesses the sole and exclusive 

right of publishing the same . . .”37  

 

 Therefore, Duer has supported the exclusive right of writers of letters to 

publish the same. In support of his views, Duer further added that the receiver may 

only justify his publication of a letter when he can show that the publication was 

                                                           
35 3 Barb. Ch.320 (1848). 
36 Supra Note 19 at pp.49-50. 
37 4 Duer 379 (1855). 
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necessary to the vindication of his own rights or conduct against unjust imputations. 

In his definitive opinion Duer made comments worthy of extensive quotation.38 He 

made the following observation regarding the unauthorized publication of letters:-  

 “. . . one of the most odious breaches of private confidence, or 

social duty, and of honorable feelings which can well be imagined. It 

strikes at the root of that free interchange of advice, opinions and 

sentiments, which seems essential to the well-being of society, and 

may involve whole families in great distress from the public display of 

facts and circumstances which were reposed in the bosom of others, in 

the fullest and most affecting confidence that they should remain 

forever inviolable secrets”.39  

 

 The views of Duer expressed above, projects the idea that, unauthorized 

publication of letters is nothing but a breach of private confidence. In fact, Duer 

himself was against the unauthorized publication of letters and as such, expressed 

such views. Accordingly, it would amount to breach of confidence of the writer and 

would hurt his or her honorable feelings. Letters are the mediums of free exchange 

of ideas and expressions, which if published in unauthorized manner, the writer’s 

feelings and sentiments would be seriously jeopardised. At the same time, nobody 

would trust this medium and the free interchange of advice, opinions and sentiments 

with others in a social system would be hampered. Free interchange of ideas is 

necessary for the social well-being. In a democratic civil society, free expression in 

any form or medium is a basic liberty, which if curtailed; the very basis of a civil 

society would be destroyed. On the other hand, everyone should enjoy the 

confidentiality of his or her expression and if the person, with whom certain 

information is shared, would publish such information in unauthorized manner, then 

it would surely be a case of breach of confidence. Therefore, every receiver of letter 

should have a moral and social duty to maintain the confidence of the writer of the 

letter. Every civil society is based on mutual co-operation and a kind of fiduciary 

relationship with one another, which if destroyed in this manner, and then what 

would be the fate of human civilization? Therefore, these types of wrongful 

activities should not be supported and everyone should have a social duty to 

maintain confidence with others.  

                                                           
38 Supra Note 19 at p.50. 
39 Supra Note 37. 
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 Society is also a family, which can be called an extension of the ordinary 

family. In that family, everyone has certain rights as well as duties. If any number of 

that family commits any breach of trust or confidence, the other members would 

surely be suffered. The necessity of maintaining confidence within the society gives 

birth to another kind of Privacy, called the Social Privacy. Social Privacy is nothing 

but the keeping of secrecy and confidentiality within different social relations. The 

feeling or sentiment shared with others should be kept as inviolable secrets. If that is 

done, then only the social balance would be maintained. If everyone uses others 

sentiments for his or her own benefit then distrust would propagate among the social 

relationships. Upholding Social Privacy is necessary to prevent such situation. 

Human beings are social animals and can live and flourish in a social atmosphere. 

They cannot live alone. Therefore, any activity, which jeopardises the social 

structure, would be disregarded. Duer has understood it very well and due to this 

reason, has expressed the above views. He has supported the existence of Right to 

Privacy in a social environment. He has also supported the necessity of recompose 

of violation of mental feelings and sufferings. But simultaneously, he has also 

expressed his inability to protect this right owing to the inadequate legal 

infrastructure. He has accepted the idea of giving compensation only in case of 

violation of Right to Property. From this point of view, Duer is similar with his 

predecessors, but from the other perspectives, he is far better than the others. Hence, 

the urge of privacy has been understood in U.S.A.  

 This has been the legal position in 1855 in U.S.A. It has continued till 1890, 

when Warren-Brandeis have come with their famous article, titled “The Right to 

Privacy”. The above study projects the idea that, not only Warren-Brandeis, but 

several other judges and jurists have understood the urge of a right, called ‘Privacy’ 

in U.S.A. But, their assertion was implicit, wherein Warren-Brandeis made explicit 

assertion. In fact, American judges have understood the necessity of this right for the 

protection of individual interests in the then social infrastructure, but due to 

inadequate legal infrastructure they have become unable to portray this right clearly 

or to provide legal protection thereof. The judicial process since 1830-1890 clearly 

provides this idea. Again, at this course of development of Privacy, concept of this 

right was somewhat haphazard, owing to which judges have become unable to name 
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this right clearly or to define this right in concrete manner. At this juncture, Warren-

Brandeis have come with their bold steps to create a new right in explicit manner 

and to create provisions for the protection thereof.    

 But, it is to be remembered that, Warren-Brandeis have not taken into 

consideration the above-mentioned leading American cases on recognition of Right 

to Literary Property and providing some confirmation to the Right of mental feelings 

and sufferings. Instead they have considered the famous English case Prince Albert 

v. Strange, 1848. The reason behind this may be that, in that case, the subject-matter 

has been the acute case of breach of Privacy or Personal Confidence, wherein 

judgement has been given on the ground of ‘Breach of Confidence’. It has been 

specifically stated therein that, the case has attracted the violation of Privacy, but 

owing to the absence of law in that respect, remedy has been given on the ground of 

breach of confidence. This case has been considered as the origin of Right to Privacy 

in England as well as in U.K. Most probably, owing to this reason Warren-Brandeis 

have referred this case in their article and considered it as the basis for existence of 

Privacy in the Common Law System before 1890. As such, they have disregarded 

the then American cases, wherein concrete formation of Right to Privacy has not 

been found and which have been based on the recognition of Right to Literary 

Property only.  

 The idea of Literary Property is a half-hearted concept, wherein everything, 

like the words, thoughts and expressions have also been considered as the property 

of the owner or the sender of the letter. Even it has been told that, creation of mind 

would be the property of the creator. Therefore, a tendency has been found at the 

then period, to bring everything under one umbrella and that is a property. The 

situation has been that, no law has there been found protecting the privacy of literary 

or other works and as such, it has been necessary to bring the matter under the Law 

of Property, in any manner, to provide remedy for violation of the right thereof. This 

is a very vague concept, which is unacceptable in the modern legal system. If 

nothing is found, then how can it be possible to bring the matter under the existing 

law, wherein no remote possibility is found to do the same. But, the then American 

judges have done the same. At this juncture, Warren-Brandeis have come with their 

new legal principle. Their point of view should be discussed in this regard.  
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 In fact, Warren-Brandeis have tried to bridge the gap between the Law of 

Literary Property and the Law of Privacy. In this respect, their point of view is 

pertinent to mention, which is stated hereunder:-  

 “The principle which protects personal productions, not against 

theft and physical appropriation, but against publication in any form, 

is in reality not the principle of private property, but that of an 

inviolate personality”.40 

 

 Therefore, Warren-Brandeis have contended, that, by way of unauthorized 

publication, what is violated, is not the Right of one’s Private Property, but the Right 

of one’s Inviolate Personality. Right to Private Property has its physical existence, it 

is tangible and it provides protection to an individual against theft or physical 

appropriation of property. But, applying this right to provide remedy against 

unauthorized publication of one’s literary works, is a misconception, because in that 

case, what is violated is one’s emotions and mental feelings which are intangible. 

Therefore, a new right is required to be developed to protect such violation of 

intangible aspects. Based on this point of view and the urge of developing a new 

right to cover the violation of intangible rights of human beings, Warren-Brandeis 

have developed the Right of Inviolate Personality or in other words, the Right to 

Privacy. By providing this new right, they have tried to bridge the gap between the 

Right to Literary Property and the Right to Privacy. In this respect, their 

Contribution has made a paradigm shift in the American legal system, wherein 

transformation of Right to Literary Property into the Right to Privacy has become 

possible.  

 But, a detail study of the 18th and 19th century American case laws on 

Literary Property provides the idea that, judicial remedy at the then period to prevent 

the unauthorized publication of letters, manuscripts, photographs or any other ‘so-

called production of the mind’ has been possible only under the property law. 

Though a number of judges have mentioned about the necessity of Right to Privacy, 

but those have been made only as obiter dicta. As such, privacy issues have been 

considered as good judicial philosophy at the then period and not as good law. At 

such situation, Warren-Brandeis have propounded their idea of new Right to 

Privacy, which has been the totally opposite idea of the then view of Right to 

                                                           
40 Samuel D. Warren and Louis D. Brandeis, “The Right to Privacy”, Harvard Law Review, Vol. IV 

(5), 1890, pp.193-220 at p.205. 
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Literary Property. As such, projection of such viewpoint has been absolutely 

unexpected at that period of time. Hence, it has taken a long time for acceptance of 

the idea of Right to Privacy in America. In this sense, the idea of Warren-Brandeis 

seems very contemporary, because they have become able to create a future 

projection for providing remedy towards the violation of mental feelings and 

sentiments.  

 Warren-Brandies have also specifically mentioned the basis of their new 

Right to Privacy and that is, ‘mental suffering’. They have clearly specified that, this 

right is necessary to provide redressal to the mental suffering. However, few 

instances have been found in U.S.A. before 1890 for awarding damages for mental 

sufferings, but that has been done mostly in cases of seduction, wherein mental 

suffering is a vital element. Apart from seduction, one or two cases of bodily 

trespass in 1880have attracted the idea of Privacy and have awarded damages for 

mental suffering, but those have only been exceptional cases. General rules have 

remained the same, wherein judges have questioned regarding the measurement of 

mental sufferings and conversion of it into monetary compensation. Even they have 

also questioned about the remoteness of damage owing to mental sufferings. 

Keeping in view of all these, nobody has been willing to consider Privacy as a tort 

or a ground for considering mental sufferings. At this juncture, the contention of 

Warren-Brandeis has been unacceptable by all and has been severely criticized by 

the then judges and jurists.  

 Though the law of Privacy has been rejected by most of the American judges 

and jurists, but two important judicial decisions are worth mentioning in this respect, 

which have awarded compensation for violation of Individual privacy in the pre-

Warren-Brandeis era. Those are Demay v. Roberts and Manola v. Stevens case. In 

Demy v. Roberts,41 a doctor has taken an untrained assistant for delivery of the child 

of an expecting mother at her home without informing about the capacity of the 

assistant. The lady and her parents have thought that, the assistant has been a trained 

assistant and have not objected at his presence during delivery. But, after coming to 

know of the true facts about the assistant, she has sued for the violation of her 

Privacy during child-birth. Chief Justice Isaac Marston of the Michigan Supreme 

                                                           
41 46 Mich. 160 (1881). 
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Court has granted compensation in that case on the ground of violation of Privacy by 

saying that, the occasion of child birth being a sacred one, an expecting mother 

should have a legal right to Privacy in this respect, which no one can violate. 

Specifically, compensation has been awarded in that case on the ground of breach of 

Privacy and not trespass or any other tort. In this sense, this decision in 1881 is a 

remarkable decision before Warren-Brandeis on the aspect of Privacy.      

 Same thing has happened in the case of Manola v. Stevens, which has been 

an unreported decision. In that case, an opera star has been asked by the manager of 

the theatre to pose for photographs for the advertisement of the production in her 

costume, especially in tights. When she has refused to do so, the manager has hired a 

photographer and has taken her flash pictures in the costume, when she has been 

performing in the opera. All these have been done without her consent. As such, 

after coming to know of the photographs, she sued for an injunction to prevent the 

alleged manager from using the photographs. New York Supreme Court Judge 

George L. Ingraham has issued a permanent injunction in that case in favour of the 

actress on the ground of breach of Privacy.42 It is to be remembered that, in that 

case, decision has been given specifically on the ground of breach of Privacy and not 

on the ground of breach of contract or otherwise. Moreover, this decision is given in 

the year 1890, when the famous Warren-Brandeis view has come into being. Due to 

this reason, this decision has received further impetus later on.   

 Therefore, the importance of these two decisions in the growth of Privacy 

Law in America cannot be disregarded. In fact, these have been the initial privacy 

decisions before Warren-Brandeis and those have been referred later on as the initial 

privacy decisions. The importance of these decisions lies within themselves. In 

Demay, courts have seen an obvious intrusion on the private life of an expectant 

mother. In Manola, legal scholars note the first case in which an individual has 

stopped the display or publication of her photograph without resorting to the breach 

of contract argument.43 In this sense, these tow decisions have highlighted two 

important aspects of Right to Privacy. Due to this reason, the significance of these 

two decisions in the development of Right to Privacy in America has been 

recognised by everyone. Just after the pronouncement of these decisions, the 

                                                           
42 The New York Times, 15 June, 1890, p.2; 18 June, 1890, p.3; 21 June, 1890, p.2. 
43 Supra Note 19 at p.56. 
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contention of Warren-Brandeis has come into being. In this sense, these decisions 

can be called pre-curser or forerunner of Warren-Brandeis view of Right to Privacy.  

4.2.4. Periodic Growth of Right to Privacy in U.S.A. : An Appraisal  

 The growth of Right to Privacy in U.S.A. has not been made at once or has 

not been the result of a sudden event; rather it has been the creation of time. In fact, 

it is a regular process, by which the Right to Privacy has been developed step by 

step in U.S.A. In this sense, it is a natural process, which has started automatically 

with the growth of modern society in U.S.A. As soon as everyone in the modern 

American society has felt the necessity of Privacy in their lives, the growth of 

Privacy has been occurred therein automatically. Judicial decisions are nothing but 

the reflection of social feelings and as such, when the social need and acceptance of 

Privacy have become common in U.S.A., Judges have also pronounced their 

decisions upholding Individual Right to Privacy. This has been the main reason 

behind the growth of Right to Privacy in U.S.A.  

 In fact, Warren-Brandeis and their urge to create a new Right called ‘Right 

to Privacy’ is just a part and parcel of this process and not an isolated event. At that 

point of time, many American jurists and legal scholars have thought about Right to 

Privacy, Warren-Brandeis have been just two of them. But, what they have done is 

that, they have boldly presented their views and have firmly established the new 

right, which others have failed to do. Due to their initiative, the growth of Privacy 

has got a further impetus in U.S.A. It has acted like an internal combustion in the 

process of growth of Privacy therein. Otherwise, the growth would have been very 

slow. The speciality of Warren-Brandeis has been that, they have helped to speed-up 

the growth; otherwise it would have taken much more time to come than it has 

taken. Due to this reason, the contribution of Warren-Brandeis is noteworthy in the 

growth of Right to Privacy in U.S.A. However, it is to be remembered that, the 

process of growth of Privacy can be divided into various stages or periods, each of 

which has not evidenced the growth of this right in positive direction, because 

sometimes the growth has suffered from various obstacles and has moved towards 

negative direction. Therefore, the growth of Privacy in U.S.A. has not followed any 

uniformity and has been subjected to various ups and downs.   
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 Don R. Pember, in his book “Privacy and the Press : The Law, the Mass 

Media, and the First Amendment”, has clearly specified the phasic or periodic 

development of Right to Privacy in U.S.A. According to him, development of Right 

to Privacy in U.S.A. can be divided into the following six phases or periods:-  

    (i)  1890 – 1910. 

    (ii)  1911 – 1930.  

    (iii)  1931 – 1940.  

    (iv)  1941 – 1950.  

    (v)  1951 – 1960.  

    (vi)  1961 – 1970.44  

 A study of the development of Right to Privacy in U.S.A. since 1890 to 1970 

has evidenced the growth of Privacy in U.S.A. in various dimensions. The American 

states have recognised this right step by step and ultimately the law has taken a 

concrete shape in 1970. A discussion of the development upto 1970 does not mean 

that, the development has stopped at that time. In fact, it has been the time, when the 

law has reached its highest level, a level which is equal with the present format. As 

such, since this period modern development of the law of Privacy has been started. 

The law which has grown at that time has become relevant for today’s time also. 

Due to this reason, it can be said that, development ends in 1970 and the present 

formation of the law has been emerged at that period. The contemporary law of 

Privacy has been originated during the seventies, hence the seventies can not only be 

called an era of development of Law of Privacy, rather would be called the 

forefather of the present Law of Privacy in U.S.A.  

4.2.5. Present Privacy Laws of U.S.A. : A Representation  

 The Present Laws of Privacy in U.S.A. have been formulated into various 

legislative enactments in somewhat haphazard manner. Though it is said that, U.S.A. 

is well-versed country in Privacy Laws, but practically it is not true. The well-versed 

nature of Privacy Laws has generally been referred in comparison with the Privacy 

Laws of other countries. Among the Common Law Countries, U.S.A. is having a 

good number of Privacy Legislations and Judicial Precedents granting Right to 

Privacy, whereas, the other Common Law Countries are mainly dependant on 

                                                           
44 Id at p.xiii. 
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Customary Laws for the protection of their Right to Privacy. In this sense, U.S.A. is 

well-versed in Privacy Laws. But, in comparison to Romano-Germanic family of 

laws, U.S.A. is not so well-versed in Privacy Laws, because France and Germany 

also have good number of Privacy Laws in the form of both Legislations and 

Judicial Precedents. Moreover, France and Germany have tried to protect both the 

Right to respect for Private Life and Right to Privacy, whereas, U.S.A. has covered 

only Right to Privacy under legislative protection. In this respect, U.S.A. has no full-

proof laws covering every aspect of Right to Privacy.  

 The U.S. Law of privacy is based on both federal and state laws. The 

foundation of the Federal Privacy Law is based on the U.S. Constitution, which has 

no express provision relating to Privacy, but has tried to protect it in implied 

manner. Mostly, the Law of Privacy has been developed therein by the judicial 

interpretation of U.S. Supreme Court, but the trend of judicial pronouncements 

project the idea that, U.S. Supreme Court has not always strictly followed the 

constitutional provisions and as such, the Law of Privacy has become inconsistent, 

fluctuating and haphazard. It is not always easy to interpret in uniform manner. 

Apart from this peculiar nature of Federal Privacy Laws, State Privacy Laws are also 

not advantageous for the protection of Right to Privacy, because there are at least 

fifty different State Legal Systems having separate Privacy Laws. The U.S. State 

Legal Systems are unique from one another in their very existence owing to the 

reason that, each of them has been based on separate customary rules and 

regulations. As such, each of those States has developed its own Privacy Laws 

distinct from the others, none of which is insignificant from the perspectives of 

Legal Right to Privacy. Therefore, U.S.A. is well known for multidimensional 

Privacy Laws covering various aspects of Right to Privacy. In this sense, the U.S. 

Privacy Law has enriched itself with multidimensional aspects, but due to its 

scattered nature, the law has not gathered itself at one point and hence, the law has 

not still reached at its highest level. However, a representation of the U.S. Federal 

and State Privacy Laws is required for analysing the Privacy Laws of U.S.A.  

 The Present Laws of Privacy in U.S.A. can be categorised as follows:-   

(i) The U.S. Constitution, 1789.  

(ii) Federal Privacy Laws –  
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     (a) The Privacy Act, 1974.  

     (b) Consumer Privacy Laws.  

     (c) Health and Medical Privacy Laws.  

     (d) Family Education Rights and Privacy Act, 1974.  

     (e) Electronic Communications Privacy Act, 1986.  

     (f) Children’s Online Privacy Protection Act, 2000.  

     (g) Neighbourhood Children’s Internet Protection Act, 2001.  

     (h) The USA PATRIOT ACT, 2001.  

     (i) The Federal Trade Commission, 2001.  

(iii) State Privacy Laws – Laws on Workplace Privacy.  

 The Privacy Laws of U.S.A. can be categorised as above. Though the above 

list is not exhaustive and there are many other laws on Privacy covering different 

important Privacy Laws of U.S.A. The relevancy of those laws for the protection of 

various components of Right to Privacy is presented hereunder.   

4.2.5.1. Right to Privacy under the U.S. Constitution, 1789  

 The U.S. Constitution has never guaranteed Right to Privacy, but it has 

protected this right in implied manner. Most of the U.S. Supreme Court judges are 

unanimous on this point. According to them, the Penumbras of the Bill of Rights of 

the U.S. Constitution contain provisions relating to Right to Privacy. Based on those 

Penumbras, judges have interpreted Right to Privacy in various cases. A study of 

different provisions of Bill of Rights will provide the idea that, though protection of 

Right to privacy has not been the prime concern of various amendments of the U.S. 

Constitution, but each and every amendment is quite capable of giving protection to 

various aspects of Right to Privacy. A protection of the different amendments of the 

U.S. Constitution will provide a clear picture in this respect, which is presented 

hereunder:-  

(i) First Amendment provides protection of the freedom to associate, which 

necessarily protects privacy of one’s associations.  

(ii) Third Amendment deals with prohibition against the quartering of soldiers “in 

any house” in time of peace without the consent of the owner. As such, it protects 

the privacy of home.  
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(iii) Fourth Amendment guarantees the “right of the people to be secure in their 

persons, houses, papers, and effects, against unreasonable searches and seizures”. 

Obviously it protects the Individual Privacy.  

(iv) Fifth Amendment contains the “Self Incrimination Clause”, which enables 

citizens to create a zone of Privacy which government may not force citizens to 

surrender to their detriment. Therefore, it provides protection to the Privacy of 

Personal Liberty.  

(v) Ninth Amendment provides that, the enumeration in the Constitution, of certain 

rights, shall not be construed to deny or disparage others retained by the people. It 

means, express enumeration of certain rights in the Constitution does not mean the 

implied denial of other rights; rather it means the implied protection of other rights. 

In this sense, Right to Privacy also gets implied protection under this amendment 

along with other rights. 

(vi) Fourteenth Amendment says that, the dual rights of due process of law and 

equal protection under the law have been held to protect Individual Rights to 

Privacy, especially in the area of sexual or marital activity, which some states have 

criminalized, like the right to contraception, interracial marriage, abortion and 

consensual sexual activity. Therefore, Right to Privacy of these private activities of 

individual life has been recognised impliedly by the U. S. Constitution. It also 

provides the idea that, guarantee of these private activities of life includes the 

guarantee of Right to Privacy of Family and Marriage along with the Individual 

Privacy.45  

 Therefore, Bill of Rights of the U.S. Constitution has provided implied 

protection to various components of Right to Privacy. It has well been supported and 

further elaborated by the U.S. Supreme Court. Along with the Constitutional Right 

to Privacy, U.S.A. is also well-versed with the Privacy Torts, as enumerated by 

William Prosser. He has written an article titled “Privacy” in California Law 

Review in 1960, wherein he has specified these four classes of torts violating the 

individual Right to Privacy. He has termed those as “Privacy Torts”.  In the absence 

of express provisions protecting Right to Privacy in the U.S. Constitution, these 

                                                           
45 Helen R. Adams, Robert F. Bocher, Carol A. Gordon and Elizabeth Barry – Kessler, Privacy in the 

21st Century: Issues for Public, School and Academic Libraries, Libraries unlimited, Wesport, 

Connecticut, 1st Edn., 2005, pp.2-3.  
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“Privacy Torts” have become important instrument for protection of Right to 

Privacy in U.S.A.  

4.2.5.2. Federal Privacy Laws  

 Apart from the U.S. Constitution, a number of Federal and State Privacy 

Laws have been found in U.S.A. Among those laws, Federal Privacy Laws will 

come first in the discussion of U.S. Privacy laws. Most important among those from 

the viewpoint of protection of various components of Privacy are summarised 

hereunder:-   

4.2.5.2.1.  Privacy of Personally Identifiable Information : The Privacy Act,  

 1974  

 The Privacy Act, 1974 is the most important federal privacy statute of U.S.A. 

passed by the U.S. Congress. Though it has been passed long before, but till now, it 

is the most important and most relevant privacy statute in U.S.A. It is considered as 

the first effort to regulate any government’s collection, maintenance, use and 

dissemination of personally identifiable information (PII). Personally identifiable 

information means the information specific enough, like full name, home, address, 

email address, library patron, record etc. which are helpful to enable someone for 

identification of an individual. The primary focus of the Privacy Act is the 

government’s collection of PII and the use of computer technology for sharing such 

information across federal agencies.46 Most important feature of this Act is the 

introduction of “Fair Information Practices”, which has the following elements:-  

I) Openness and Transparency – People should be aware that records are being 

created and kept. There should be no secret record collection.  

II) Review and Correction – People should have access to records related to 

themselves and should have the opportunity to correct mistakes in those records. 

The Privacy Act has given this right to U.S. Citizens and resident aliens, but not to 

foreign visitors.  

III) Collection limitations – The government should not collect personally 

identifiable information it does not need.  

IV) Relevant, Accurate, Complete and Timely – Personally identifiable 

information should only be collected, if it is relevant, accurate, complete and timely.    

                                                           
46 Id at pp.3-4. 
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V) Use Limitations – Personal data should only be used for purposes related to the 

reason for which they were collected.  

VI) Limitations on Sharing Information – Personally identifiable information 

should only be shared across agencies with the express permission of the person.47  

 Basically, the Privacy Act, 1974 has been created at the verge of increased 

use of computer technology to prevent the evil effects of excessive use of computer 

on Right to Privacy. The prime concern of this Act has been the impact of creation 

and use of computerized databases on Individual Privacy Rights. It has tried to 

safeguard Right to Privacy with the help of four procedural and substantive rights in  

personal data, which are stated below:-  

(i) It requires government agencies to show an individual any records kept on him or 

her. 

(ii) It requires agencies to follow the principles of “fair information practices”, when 

gathering and handling personal data.  

(iii) It places restrictions on how agencies can share and individual’s data with other 

people and agencies.  

(iv) It lets individuals sue the government for violating its provisions.48  

 However, the Act has certain exceptions, which have been incorporated 

therein with the passage of time and in the wake of changing circumstances after the 

11.9.2001 attacks. As the intelligence and law enforcement agencies have required 

special protection in the post 11.9.2001 era, therefore, the following exceptions have 

been added therein:-  

(i) Government agencies engaged in law enforcement can excuse themselves from 

the “fair information practices” or other rulings of the Act owing to the very nature 

of their activities.  

(ii) Government agencies can also escape their liability of information sharing or 

“fair information practices” with the help of “routine use” clause, wherein they are 

exempted from doing so owing to the “routine use” of the information.  

 The Act has tried to protect Right to Privacy at the threshold of the excessive 

use of computerised personal data, but the Act has never declared Right to Privacy 

as an absolute right. As such, it has put the above-stated exceptions, wherein 

                                                           
47 Id at p.4. 
48 www.epic.org/privacy/1974 act.html, visited on 28.10.2016. 

http://www.epic.org/privacy/1974%20act.html
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Individual Right to Privacy can be compromised with, in the interest of the national 

security or for other use of law enforcement or of the intelligence bureau. 

Incorporation of Subsection (b) of the Privacy Act, which permits disclosure of 

personally identifiable information by the government agencies in the twelve 

specific cases, in fact, projects towards the idea of limited protection of Right to 

Privacy. In this sense, Right to Privacy is not an absolute right in U.S.A. But, 

incorporation of penal provisions for violating the provisions of the Act provides the 

idea that, government agencies can escape their liability of “fair information 

practices” only in reasonable circumstances and not in unreasonable circumstances 

or manner. Hence, the Act has provided, though not absolute, but a good amount of 

protection to Right to Privacy. 

4.2.5.2.2. Consumer Privacy : The Laws   

 Since the passing of the Privacy Act, 1974 U.S. Federal Government has 

taken initiatives for the protection of Consumer Protection Rights, which include 

mostly consumer financial information and medical or health-related information, 

but have been extended upto every area of consumer privacy, like the servant or 

driver licensing agencies keeping records of the servants or drivers enlisted therein 

and the photographers keeping records of our personal photographs and video 

recordings. All these are important areas of consumer privacy, which need to be 

protected carefully; otherwise there is every chance of loss of Consumer Privacy of 

the individual citizens. Among all these, financial and medical records are most 

important personal records, as such; U.S. Federal Government has provided 

legislative protection in these cases.  

 Consumer Privacy protection is one of the top priorities of the U.S. Federal 

Government. Companies usually share financial information of their clients in order 

to earn more profits, but these cases are vulnerable for the individual citizens, 

because their loss of Privacy may be caused owing to the use of the customer’s 

personally identifiable information by the financial institutions. In this respect, two 

policies followed by the Companies are pertinent to mention hereunder:-  

1) Opt-in Policy – The term commonly used where you have the choice on whether 

and how any of your PII will be used. In other words, you are in control of your PII 
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and anyone wanting to use it must ask your permission. This is the current European 

Union’s standard for the protection of its citizens’ PII.49  

2) Opt-out Policy – The opposite of opt-in is opt-out, where any PII you make 

available on paper, via the web, and so forth, can be used in any manner, unless you 

specifically “Opt-out” and request that it not be used. Unfortunately, opt-out and 

provisions may not be available on a web site or paper form where you are entering 

PII. Of course if no opt-out provision is given, you always have the option not to 

continue using the web site or service.50  

 Therefore, the basic nature of the policies suggests that, Opt-in Policy is 

better than Opt-out Policy for the purpose of protection of Consumer Privacy of the 

individual citizens. But, it is to be remembered that, none of the policies is full proof 

and cannot provide adequate protection to Individual Right to Privacy. Due to this 

reason, U.S. Federal Government has enacted various legislations for protection of 

Consumer Privacy and Consumer financial information. Among them, most 

important are the Electronic Fund Transfer Act, the Right to Financial Privacy Act, 

the Fair Credit Reporting Act and the Gramm-Leach-Bliley Act (GLBA). Though all 

these laws are relevant for protection of Consumer Privacy in U.S.A., but GLBA is 

the most contemporary and best suited legislation for the loss of Consumer Privacy 

Rights.  

 GLBA is formally known as Financial Modernization Act, 1999. It has 

removed federal statutory language prohibiting the merger of certain financial 

institutions, like banks and insurance companies.51 In fact, GLBA has encouraged 

financial merger, but simultaneously it has also raised concern about the access to 

huge amount of financial data by the newly merged financial institutions and their 

agents. In order to protect the Privacy of those financial data, the Act has 

incorporated following provisions in the Title V of the Act:-52  

(i) With limited exceptions, financial institutions can disclose a customer’s personal 

information to a third party only upon notifying consumers, and allowing them the 

option to prevent such disclosure (an “Opt-out” provision).  

                                                           
49 Supra Note 45 at p.5. 
50 Ibid. 
51 Ibid. 
52 “In brief: The Financial Privacy Requirements of the Gramm-Leach-Bliley Act”, Federal Trade 

Commission, htpp://www.ftc.gov/bcp/conline/pubs/buspubs/glbshort.htm, visited on 12.4.2004. 
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(ii) Financial institutions cannot disclose a consumer’s access number or code to a 

non-affiliated third party for use in marketing to consumers.  

(iii) Financial institutions must ensure the security and confidentiality of customer 

financial records and information and protect against unauthorized access to such 

information.  

(iv) At least once annually financial institutions must in a “clear, conspicuous, and 

accurate statement”53 notify their customers of the institution’s privacy policies.54  

 However, GLBA has been criticized by various jurists owing to its failure to 

provide comprehensive protection to Consumer Privacy Rights. More specifically, it 

has the following defects:-  

(i) It has a number of privacy protection notifications, but none of them is full-proof.  

(ii) It is mainly dependent upon the Opt-in and Opt-out policies.  

(iii) It has only restricted sharing of information to non-affiliated third parties, but 

has not made any provision to prevent sharing of information among the affiliated 

third parties.  

(iv) Prevention of unauthorized access to customer financial information under this 

Act is not so stringent.  

(v) Privacy notifications under this Act are very cumbersome in language and as 

such, not always possible for the ordinary customers to read and understand those 

notifications.  

(vi) The Act is not strong enough to override the State Laws, some of which are 

even more stringent than this Act, like the California, Connecticut and North 

Dakota laws.  

 In this sense, though U.S.A. has tried to protect Consumer Privacy Rights, 

but still not in a position to provide comprehensive protection in this respect, 

because of the defects as well as inadequacies of the GLBA.  

4.2.5.2.3. Health and Medical Privacy : The Laws  

 Health Care Privacy is a new dimension of Right to Privacy, which has a 

great significance in the present social structure. Health Care Privacy is closely 

associated with doctor-patient relationship, where maintenance of secrecy about the 

patients’ medical condition is the duty of the doctors. It is also obvious to maintain 

                                                           
53 Ibid, visited on 5.4.2004. 
54 Supra Note 45 at p.6. 
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privacy in the Health Insurance Policies; otherwise the Policy Holders’ right to 

privacy will be violated. Public disclosure of all information about a Policy Holder’s 

health condition is unwarranted.55 In this respect, the importance of Health and 

Medical Privacy laws can be understood. U.S.A. has tried to protect the Health and 

Medical Privacy of the individual citizens and for this purpose, has enacted the 

Health Insurance Portability and Accountability Act (HIPAA), 1996.  

 The Health Insurance Portability and Accountability Act (HIPAA), 1996 is 

the only piece of legislation passed by the U.S. Congress in 1996 for protection of 

Health and Medical Privacy Rights. This Act provides for the improved efficiency 

and effectiveness of the health care system by encouraging the development of a 

health information system through the establishment of standards and requirements 

for the electronic transmission of certain health information. Therefore, the Act 

prevents the unauthorized transmission of electronic health information records. The 

insurance provides are also bound to prevent such unauthorized transmission of 

electronic medical insurance records of their policy holders.56 As such, the Act has 

tried to establish a full-proof mechanism for the protection of Health and Medical 

Privacy Rights.  

 In fact, HIPAA has provided federal privacy protections related to personally 

identifiable information (PII) in a patient’s medical records or other health-related 

records, irrespective of the format of such information.57 In this respect, this is the 

first federal law to provide country-wide protection towards the relevant PII, which 

was not available in U.S.A. prior to this Act. Most important creation of this Act is 

defining the term “Protected Health Information”, which includes within its ambit 

individual names, street addresses, email addresses, telephone and fax numbers, 

Social Security numbers, full-face photos, biometric identifiers, like finger and voice 

prints and any medical record identification numbers and health plan member 

                                                           
55 Sangeeta Chatterjee, “Emergence of Health Care Privacy in the Health Insurance Sector: A 

Modern Approach”, in Manas Naskar(ed.), Impact of Reforms on Indian Insurance Sector, Manav 

Prakashan, Kolkata, 1st Edn., 2013, pp.255-260 at p.255. 
56 Id at p.258. 
57 “Protecting the Privacy of Patients’ Health Information”, U. S. Department of Health and Human 

Services, htpp://www.hhs.gov/news/facts/privacy.html, visited on 6.4.2004. 
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numbers.58 The law specifically covers medical clinics, hospitals, other health care 

providers and health insurers.59  

 It is pertinent to mention that, the privacy provisions of the Act have become 

fully effective since April, 2003. The Act has provided following general guidelines 

for the health care providers:- 60 

(i) Notify patients of their rights under the new privacy regulation, including the 

right to review and obtain a copy of all their medical records and to correct errors 

in their records.  

(ii) Take reasonable steps to ensure that communications with the patient are 

confidential. 

(iii) Have administrative, technical and physical safeguards to prevent the misuse of 

a patient’s health information.  

(iv) Obtain an individual’s permission (Opt-in) before disclosing a patient’s medical 

information for marketing purposes.61  

 Though the HIPAA has been proved to be an effective mechanism for 

protection of Health and Medical Privacy Rights of the individual U.S. Citizens and 

it has the above-mentioned advantages, but it is also suffering from the following 

disadvantages:-  

(i) It is good that, it has created a new era of digitization of patients’ medical 

records, but simultaneously digitization has increased threats to individual Privacy, 

for which HIPAA has not provided any full-proof protection.  

(ii) Another problem is the outsourcing of transcription of medical records to other 

countries, wherein there is every chance of Privacy violation.  

(iii) Other countries, where outsourcing is made, if not have adequate Privacy 

protection laws, then U.S. Government has nothing to do in case of loss of Privacy 

of medical records therein.  

(iv) Inspite of the Privacy protection guidelines, the HIPAA is dependent on Opt-in 

policies and nothing new has been made under the Act.  

                                                           
58 “Standard for Privacy of Individually Identifiable Health Information; Final Rule”, Federal 

Register, Vol.67, No.157, August 14, 2002, htpp://www.hhs.gov/ocr/hipaa/privrulepd.pdf, visited on 

28.5.2004.  
59 Supra Note 45 at p.7. 
60 Supra Note 57. 
61 Supra Note 45 at p.7. 
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(v) Genetic testing, a newly emerged medical issue is not specially protected under 

this Act and comes under ordinary “Protected Health Information”. As such, Privacy 

of the Genetic testing records and their medical information is not protected under 

this Act.  

 Therefore, HIPAA is subjected to various loopholes, which should be 

removed with the passage of time. More specifically, a new dimension of Health and 

Medical Privacy called the Genetic or DNA testing to determine one’s susceptibility 

to various diseases, has been emerged, wherein protection of Privacy of Genetic or 

DNA testing records, is the urgent need of the hour. Hence, U.S. Laws should cover 

these new areas of Privacy protection in the Health and Medical sector.   

4.2.5.2.4.  Privacy of Educational Records : Family Education Rights and 

 Privacy Act, 1974  

 Another important aspect of Right to Privacy in U.S.A. is the Privacy of 

Educational records and freedom of maintaining secrecy of those records. In this 

respect, the U. S. Federal Government has passed the Family Education Rights and 

Privacy Act (FERPA), 1974. The Act is enacted specifically to provide access to 

parents and adult students to their educational records in order to review those 

records and to correct the errors occurred therein. Also the Act provides right to 

have control over those records by the parents and adult students, so that, they can 

prevent the schools to use those records apart from the predetermined enlisted 

purposes. As such, the schools cannot share educational information of their 

students according to their wishes without the permissio0n from the parents and 

adult students.  

 The Act is advantageous in this sense that, it prevents any unauthorised 

sharing of educational information of individual U.S. Citizens. As such, it protects 

the Right to Privacy of educational information of U.S. Citizens. But, it is to be 

remembered that, it should be helpful morefully in case of digitized records. Also 

threats are more serious in case of digitization of educational records. However, one 

disadvantage of this Act is that, it has not covered Public Library records under 

educational records and as such, protection of those records would not be covered 

under this Act. Hence, enactment of FERPA is a good initiative for protection of 
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Privacy of Educational rights in U.S.A., though its scope and ambit should be 

enlarged further.  

4.2.5.2.5. Privacy of Communication in the Electronic Media : Electronic 

 Communications Privacy Act, 1986  

 The Electronic Communications Privacy Act, 1986 is a federal legislation in 

U.S.A., which is enacted for the purpose of protection of Communication Privacy in 

the Electronic medium. Privacy of Communication is an important element of Right 

to Privacy, which is suffering from serious threats with the invention of information 

and communication technology. With the invention of electronic media, any 

information can be tapped easily. Apart from that, advanced scientific technology 

has brought into effect various tracking devices with the help of which Privacy of 

Communication can be violated easily. As such, age-old telephone wiretap laws 

have become obsolete and new laws have been required. At this juncture, U.S. 

Federal Government has enacted the Electronic Communications Privacy Act 

(ECPA), 1986.  

 ECPA has updated the existing telephone wiretap laws to incorporate 

computer and wireless communications. It has tried to create balance between 

Individual Privacy and government need to use wiretapping as a tool in criminal 

investigation. It has authorized wiretapping of electronic communication, like email, 

but has provided that, a law enforcement agent seeking such a wiretap should show 

probable cause and obtain a warrant before collecting the information. 62 Therefore, 

it is an effective piece of legislation, which has allowed interpretation of electronic 

communication in the interest of national security, but has simultaneously 

remembered the loss of Privacy owing to it. As such, it has imposed reasonable 

restriction on interception of electronic communication, even by the law 

enforcement agencies, so that the Act should never be misused. In this sense, it is a 

good attempt for protection of Communication Privacy in U.S.A.  

4.2.5.2.6.  Online Privacy of Children : Children’s Online Privacy Protection  

 Act, 2000  

 Children’s Online Privacy Protection Act (COPPA), 2000 is an important 

federal legislation for protection of ‘Online Privacy’ of children in U.S.A. Children 
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are vulnerable sections of the society and they can be easily exploited owing to their 

immaturity in any society, irrespective of time and place. As such, protection of 

children is the prime concern of every country and U.S.A. is not an exception to it. 

Right to Privacy is such a Human Right, which is applicable to every individual 

including children. Privacy of children is utmost important for their healthy living 

and upbringing, otherwise their childhood may be lost owing to sharing of 

unnecessary information about them, which may be used in detriment to their 

interest. Such changes are more in the present era of information technology, 

wherein children are habituated with regular use of internet, more specifically in a 

developed country, like U.S.A. Children usually surf internet without knowing the 

negative side effects of the internet, where they may be misused by the porn sites for 

child prostitution or the like crimes. In most of the cases, these incidents happen by 

getting personal information from the children using various websites and obviously 

information is gathered beyond their knowledge. In such cases, Right to Privacy, 

especially ‘Online Privacy’ of children is seriously threatened, for the prevention of 

which, Acts, like COPPA is very much necessary.  

 Though Right to Privacy of children from every aspect, is not protected in 

U.S.A. till now, but the U.S. Federal government has enacted COPPA for protection 

of ‘On-line Privacy’ of children therein, which is a more serious issue in the present 

social circumstances. For the protection of ‘On-line Privacy’ of children and young 

adults, the age limit has been determined as twelve and under. This age limit is very 

vulnerable, because children at this age are very immatured and highly prone to 

various exploitation. As such, the law is passed by the Congress. The law has 

targeted the commercial websites which collect personally identifiable information 

(PII) from young website visitors.63 According to COPPA, these sites should fulfil 

the following requirements:-  

(i) Post a privacy policy.  

(ii) Provide notice of data collection practices.  

(iii) Get verifiable consent from parents to collect personal information from 

children.  

                                                           
63 Id at p.9. 
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(iv) Allow parents to review the information collected, revoke their consent and/or 

request deletion of the collected information.  

(v) Establish procedures to safeguard the confidentiality and integrity of the data.64  

 COPPA has various advantages, like control of Federal Trade Commission 

over the popular children websites, ‘verifiable parental control’ on seeking personal 

information from children and penal provisions including monetary compensation 

and fine for violating the provisions of COPPA. But, it has the following 

disadvantages:-  

(i) Non-profit seeking organizations, like Libraries are not covered under the Act, 

but children surf websites in the libraries also. Hence, there is every chance of 

Privacy violation.  

(ii) As the libraries are not covered under the Act, children using library websites do 

not require ‘verifiable parental control’ for surfing those sites. This is a big demerit.  

(iii) In case of children surfing any website requiring ‘verifiable parental control’ in 

the libraries, Librarian generally offers alternative websites. Therefore, COPPA 

compliance can be easily escaped.  

(iv) COPPA privacy provisions are very complex and not easily understandable for 

the children. Therefore, staffs and officers are always required for explaining those 

provisions to children.  

 However, every initiative is subject to advantages as well as disadvantages 

and COPPA is not an exception to it. Inspite of its disadvantages, COPPA has been 

proved to be a fruitful legislation for prevention of ‘Children’s On-line Privacy’ 

violation, because various statistical data and survey reports show that, seeking 

children’s PII in unauthorized manner by the websites has been decreased 

significantly after the passing of COPPA. In this sense, it is a good initiative of the 

U.S. federal government for protection of ‘Children’s On-line Privacy’.  

4.2.5.2.7. Privacy of Students in Internet : Neighbourhood Children’s Internet 

 Protection Act, 2001  

 Neighbourhood Children’s Internet Protection Act (NCIPA), 2001 is an 

important U.S. federal legislation for providing mandatory Internet filtering 

requirements on a community-oriented basis. In fact, it is a community-oriented 

                                                           
64 “Protecting Children’s Privacy under COPPA: A Survey of Compliance”, April 2, 2002, Federal 

Trade Commission, http://www.ftc.gov/os/2002/04/coppasurvey.pdf, visited on 10.8.2003. 
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legislation and requires that, schools and libraries should maintain internet safety 

policies for the students or children admitted therein. The main difference between 

COPPA and NCIPA is that, COPPA prevents websites to gather PII of children 

using the sites and NCIPA prevents school and libraries from unauthorized using of 

PII of students over the internet. It is a piece of legislation for controlling the 

communities, like schools and libraries. The similarity between both the Acts is that, 

both of them have been enacted for internet safety purposes. Another difference 

between the two is that, COPPA is a legislation prescribing preventive measures, but 

NCIPA is policy-oriented or directive legislation for controlling the monitoring 

standards and techniques of the Schools and Libraries in respect of the internet use 

by the students.    

 As such, enactment of NCIPA is a good initiative for providing internet 

safety measures and standards in U.S.A. Though it is not a full-proof legislation, but 

is a good attempt for protection of Right to Privacy of the students using the internet 

or in case of electronic surveillance of students in the Schools or Libraries.  

4.2.5.2.8. Privacy vs. Terrorism : The USA PATRIOT Act, 2001   

 The Uniting and Strengthening America by Providing Appropriate Tools 

Required to Intercept and Obstruct Terrorism Act, 2001 (The USA PATRIOT Act) 

has been passed in U.S.A. at the verge of the acute terrorism activities in wake of the 

9/11/2001 attacks therein. This Act has made numerous changes in various privacy 

protections in a number of existing laws. The most important feature of this Act is 

that, it is not privacy protection legislation, rather a privacy reducing legislation. In 

fact, it reduces privacy rights and increases interception of personal information for 

prevention of terrorism. In this sense, there is a huge difference between USA 

PATRIOT Act and other privacy protection laws, like HIPAA and COPPA.  Where 

these two laws have provisions for protection of Privacy, USA PATRIOT Act does 

not have so. It is very complex statute and has been enacted keeping in view of the 

long run consequences. Due to this reason, it portrays a confusing picture in front of 

the common people. Moreover, it has amended nearly 100 sections of 15 existing 

federal statutes concerning Right to Privacy on account of which also, it can be 

understood as a privacy preventive statute in the common parlance.  
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 Most important changes introduced by the USA PATRIOT Act can be 

summarized as follows:-  

(i) It permits “roving” surveillance – that is, surveillance orders attached to specific 

people, not necessarily specific locations or telephone numbers.  

(ii) It allows application for Foreign Intelligence Surveillance Act (FISA) 

surveillance or a search order if gathering foreign intelligence is a significant 

reason for the application rather than the reason.  

(iii) It authorizes pen register and trap and trace device orders for email as well as 

telephone communications.  

(iv) It permits secret FISA court to order access to any “tangible thing”, rather than 

only business records held by lodging, car rental and locker rental business.  

(v) It prohibits U. S. financial institutions from maintaining “correspondent 

accounts” for foreign banks.  

(vi) It creates new customer identification and record keeping standards, especially 

for foreign customers.  

(vii) It encourages financial institutions and law enforcement agencies to share 

information concerning suspected money laundering and terrorist activities.  

(viii) It prohibits laundering the proceeds from cyber crime or supporting a terrorist 

organisation.  

(ix) It provides explicit authority to prosecute overseas fraud involving American 

Credit Cards.  

(x) It allows confiscation of property located in this country for crimes committed in 

violation of foreign law.  

(xi) It creates new federal crimes of terrorist attacks on mass transportation 

facilities and for offences involving biological weapons.  

(xii) It creates new federal crimes for conducting the affairs of an enterprise which 

affects interstate or foreign commerce through the patterned commission of terrorist 

offences.  

(xiii) It creates new federal crimes for fraudulent charitable solicitation.  

(xiv) It authorizes “sneak and peak” search warrants.  

(xv) It permits nationwide execution of warrants in terrorism cases.  
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(xvi) It allows the attorney general to collect DNA samples from prisoners convicted 

of any federal crime of violence or terrorism.65  

 Therefore, the Act has created and allowed the use of new surveillance 

devices and mechanisms for prevention of terrorism. In this respect, it has curtailed 

individual Right to Privacy by allowing the sharing of  personal information by the 

law enforcement agencies and authorizing the issue of “sneak and peak” search 

warrants in the interest of national security. But, simultaneously it has created new 

customer identification and record keeping standards for identification of foreign 

customers. Though all these measures are found as privacy violative but 

simultaneously it protects Right to Privacy of individual citizens by controlling 

cyber crimes and other fraudulent activities. Hence, it is a very useful piece of 

legislation at the threshold of terrorist activities throughout the world and not a 

weapon of oppression like the totalitarian regimes. Terrorism is an instrument of 

mass killing and as such, even the Right to Privacy can be compromised with for its 

prevention.  

4.2.5.2.9. Competition Privacy : The Federal Trade Commission Privacy 

 Agenda, 2001  

 The Federal Trade Commission has been established in U.S.A. on September 

26, 1914 by the Federal Trade Commission Act, 1914. Practically, the Federal 

Trade Commission (FTC) has started functioning on March 16, 1915. Basically, 

FTC is engaged for protection of Consumer Rights and promotion of Competition. 

Since its establishment, this has been the main vision of FTC, but with the passage 

of time, it has included the task of protection of Consumer Privacy within its basic 

objective. In this respect, the Federal Trade Commission (FTC) Privacy Agenda, 

2001 is very important. For the purpose of protection of Consumer Privacy, FTC 

gathers power from various Privacy protection legislations in U. S. A., like the 

Gramm-Leach-Bliley Act, the Fair Credit Reporting Act and the Children’s Online 

Privacy Protection Act.  

 Most important initiative by the FTC for Privacy protection is the FTC’s 

Privacy Agenda, October 2001, the main features of which are summarised below:-  

(i) Creation of national DO NOT CALL list.  
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(ii) More aggressive enforcement against spam mail.  

(iii) Helping victims of identity theft.  

(iv) Putting a stop to “pretexing” the collection of PII under false pretences.  

(v) Encouraging accuracy in credit reporting and compliance with the Fair Credit 

Reporting Act.  

(vi) Enforcing corporate privacy statements or policies.  

(vii) Increasing enforcement and outreach related to children’s online privacy in 

conformity with COPPA.  

(viii) Encouraging consumer privacy complaints.  

(ix) Enforcing telemarketing sales regulations.  

(x) Restricting the use of “preacquired” account information.  

(xi) Enforcing the Gramm-Leach-Bliley Act.  

(xii) Holding workshops on emerging technologies.66  

 Since 2001, FTC is busy in propagating its Privacy Agenda organizing 

various conferences and workshops for awareness generation as well as for 

protection of Consumer Privacy. In this sense, FTC is having a broad legal authority 

in the field of Consumer Privacy in U.S.A. Its website is very informative as well as 

useful. It provides information to visitors and gives opportunity to file complaint 

against privacy violation through this website simultaneously. Moreover, FTC is 

working in conformity with the Controlling the Assault of Not-Solicited 

Pornography and Marketing (CAN-SPAM) Act, 2003, enactment of which is a good 

initiative on the part of the congress. Hence, FTC is acting as an umbrella or a 

guardian of individual Privacy Rights in the field of Consumer Privacy in U.S.A.   

4.2.5.3. The State Privacy Laws on Workplace Privacy   

 In U.S.A., not only the Federal Govt., but the State Governments are also 

concerned with the protection of Right to Privacy and have enacted various laws 

protecting different components of Right to Privacy, like Consumer Privacy, Anti-

spam laws for prevention of spamming seeking personal information, Identity theft 

and related criminal activity, laws for blocking the appearance of “Caller ID”, 

Spyware prevention laws as well as the laws for prevention of Internet scam. In all 

these cases, express laws are not available in each and every state; rather different 

                                                           
66 “Privacy Agenda”, Federal Trade Commission, 

http://www.ftc.gov/opa/2001/10/privacyagenda.htm, visited on 17.2.2017. 
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states have given impetus on different aspects of Right to Privacy, wherein some 

laws have already been enacted, but some are under process. Moreover, some laws 

have been challenged in the courts or have been objected to due to various 

controversy or absence of unanimity. In fact, Right to Privacy is a debatable issue, 

the existence of which is not equally acceptable to each and everyone at the same 

time in the same sense. Due to this reason, absence of comprehensive legislation is 

found in various States of U.S.A.  

 As regards Workplace Privacy, it is to be remembered that, it is a new aspect 

of Right to Privacy and has not flourished adequately in U.S.A. Workplace Privacy 

is mainly associated with the maintenance of Employees’ Privacy at the workplace. 

It is again a debatable issue between the Employer and the Employee, because 

employers always would l.ike to keep employees under surveillance in order to 

control their workplace activity. On the contrary, employers feel this type of 

surveillance as a case of violation of their Workplace Privacy. But, the employers 

have introduced the use of tracking devices for tracking of telephone or internet use 

of employees at the workplace. Moreover, electronic surveillance at workplace has 

been introduced which is under the process of legislation. But, in most of the cases, 

those electronic surveillances are violative of the provisions of either Privacy Act or 

Electronic Communications Privacy Act. As such, the problem is not solved and the 

debate is continued. As the concept of Workplace Privacy has not been developed as 

a unanimous issue, no comprehensive legislation has been enacted in this respect. 

Again, employer supportive electronic surveillance at the workplace is also another 

issue in this context, which also cannot be overruled. In this situation, enactment of 

legislation supporting the Workplace Privacy is not an easy task. As such, taking 

recourse to the Privacy Act and Electronic Communications Privacy Act is the only 

remedy. However, judiciary is taking active step in this respect in U.S.A., which will 

be discussed later on.  

 An analysis of Privacy Protection laws in U.S.A. has provided the idea that, 

since the emergence of modern America or the birth of U.S.A., it is concerned with 

the violation of Privacy and protection of Right to Privacy thereof. As such, the U.S. 

Supreme Court and other courts have always been busy in forming this right into a 

concrete shape. Also the U.S. Federal and State Legislatures have enacted various 
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legislations covering various aspects of Right to Privacy, so that, each and every 

component of this right would be protected. Though certain areas have still been 

neglected, but the overall steps taken by U.S.A., in this respect, are no doubt 

praiseworthy.   

4.3. Privacy Laws in U.K. : Analytical Perspective  

 At the very beginning, English Laws were very slow and unwilling to 

develop Laws of Privacy. In fact, they did not recognise Right to Privacy at all and 

as such, no laws were framed to protect this right. Romans were the first in Europe 

to recognise the importance of the sanctity of the individual’s identity and provided 

a legal remedy for mental suffering resulting from humiliating treatment or insult.67 

Prior to that, no such laws were found protecting the individual personality or 

addressing the mental sufferings from humiliating treatment. In fact, most of the 

lawyers and judges were concerned about the property rights and were unaware 

about the rights relating to human feelings and sentiments. Moreover, they were 

unwilling to consider such a kind of right and to introduce the remedy thereof. Due 

to this reason, Right to Privacy was not recognised as a human right at the very 

beginning of the modern period in England. As this right was basically concerned 

with the human feelings and sentiments as well as could not be enforced with 

straight-jacket formula like the property rights, this right was totally neglected.  

4.3.1. Development of Right to Privacy in U.K. : A Brief History 

 Gradually with the passage of time, recognition of this right came into being 

with the hands of the judiciary. Surely, it was difficult to fix a financial value for 

mental sufferings by the judiciary, owing to which recognition of Right to Privacy 

was not found in the 16th – 17th centuries. A good example of such judicial hesitancy 

could be seen in a series of cases, found in the early 18th century, wherein violations 

of rights involving ancient lights or windows were in question. Most of the jurists 

usually consider these cases as the earliest assertion of legal right to Privacy in 

England. Though these cases were not cited by Warren-Brandeis, but these were 

equally important and vital for explaining the viewpoint of British Courts in the 18th 

century for upholding property rights over personal rights, even if the cases of 
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invasion of Privacy was involved.68 As the property rights were tangible and Privacy 

rights were intangible, the courts did not consider Privacy rights and always upheld 

property rights over the Privacy rights. However, development of Right to Privacy 

through judicial interpretation with its all pros and cons is discussed below.  

 The first legal principle involved in this respect was the contradiction 

between “Ancient Light Principle” and “Principle of Right to Privacy”. If an issue 

was involved for violation of Right to Privacy on the one side and violation of 

ancient light or window on the other, British Courts always upheld the Right of 

Ancient Light over the Right to Privacy. Though they opined that, one party could 

claim his or her Right to Privacy on the property, but that could not override other’s 

Right to Ancient Light on his or her property and as such, ancient light to ancient 

window could not be obstructed on the ground of violation of Privacy. This was the 

viewpoint of British Courts on Privacy during the 18th century, which portrays a 

clear picture of upholding tangible property rights over intangible Privacy Rights 

associated with mental feelings and sufferings. However, gradually it was 

recognised that, other lights or windows might be obstructed on the ground of 

violation of Privacy, but the ancient lights or windows could never be obstructed.  

 The first recorded case, wherein this principle was established was the 

Cherrington v. Abney69 case, which was decided in 1709 in the British High Court of 

Chancery. In this case the dwelling owner attempted to increase the number of 

windows on the side of his building. The Court rules that the building owner had by 

increasing the number of windows, changed the existing relationship to the prejudice 

of the contiguous property. The dimensions or the number of windows might not be 

increased, even when a new building would be constructed.70 In this case the 

decision was given on the basis of the “Ancient Light Principle” and not on the 

basis of Right to Privacy. Protection of Right to Property was the main question at 

that period and judges were entrusted with the duty of protection of property.  

 After the Cherrington case, British Courts continued with the same opinion 

and gave decisions in a series of cases following the same precedent. Till 1811, all 

these decisions continuously rejected the existence of Right to Privacy as a legally 

                                                           
68 Id at p.43. 
69 2 Vernon 645 (1709). 
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binding right. Only in 1811, one of the British Justices gave a bookish recognition of 

this right by mentioning the existence of this right in the books, but still rejected the 

existence of this right as a actionable right. Few other examples can be cited in this 

respect. In Turner v. Spooner,71 it was decided that, intrusion upon a neighbour’s 

Privacy would not be a ground for interference by the Courts either in law or in 

equity. Again in Tapling v. Jones72 it was held that, violation of Privacy might be a 

arguable ground in ancient light cases, but could not be treated as a legal wrong 

which could be remedied. Therefore, it cannot be said that, ancient light cases are 

fruitful for the recognition of Right to Privacy in U.K.; rather those cases have 

vehemently rejected the existence of Right to Privacy as a legal right. But, a 

discussion of these cases is important herein, because at least a considerable and 

argumentative position of Right to Privacy has been found in the ancient light cases.  

 After the ancient light cases in U.K., came the question of protection of 

Literary Property, which was a landmark event in the era of development of Right 

to Privacy therein. The concept of property, a well-established legal entity, was 

expanded in the 18th and 19th centuries in U.K. To include not only physical, 

tangible things, but also the incorporeal rights surrounding those things, and even 

products and processes of the mind. A law of Literary Property developed, and it 

was in the expansion of these concepts that Warren and Brandeis found the most 

adaptable pillar to support their contention that a legally enforceable Right to 

Privacy already existed, though it was not recognised as such.73  

 In this respect, the question of Literary Property is noteworthy, because prior 

to the expansion of this concept, Right to Property included only physical and 

tangible property. But, with the expansion of the concept of Right to Property by 

judicial interpretation, various intangible and incorporeal rights were included 

within it. More specifically, the intangible and incorporeal rights included the 

products and processes of the mind, which in other words, meant the creation of the 

mind or literary creations. Literary creations were personal creations, which required 

legal protection and as such, those creations came under Literary Property. British 

Courts gave protection to literary creations under the head Literary Property, 
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because property rights were the most prominent right at that period. But, Warren-

Brandeis tried to find out Right to Privacy from the concept of Literary Property. 

According to them, as those creations were personal creations, personal rights would 

be included within those. Moreover, those creations were personal and private 

property, as such, every individual would be entitled to the protection of privacy of 

that property. In this sense, Right to Privacy became part and parcel of Literary 

Property in view of Warren-Brandeis. But, the development was not easy in U. K. 

and the British Courts did not accept this contention easily; rather they enforced the 

Right to Privacy in disguise of the Right to Literary Property.  

 Development of the Right to Literary Property began in the British Courts 

since 1741 and continued upto 1758 mostly in favour of the protection of Literary 

Property, but the growth of Right to Privacy was found during this period in 

negative direction. Protection of Literary Property during this period covered every 

type of literary creation including books, articles and even letters. It was held by the 

Courts that, these types of literary creations were the properties of the creator and 

the ownership of these properties would vest with the creator. Due to this reason, 

publications of these creations were not allowed by the Courts without the 

permission of the creator. Also it was held that, sharing of any literary creation any 

literary creation with any person would not make that person, the owner of the 

literary creation and as such, would not be published by him or her without the 

consent of the owner. Accordingly, ownership of the creation would always remain 

with the creator. This point could be found somewhat similar with the idea of Right 

to Privacy, but the courts did not recognise that right, instead they gave decisions on 

the ground of protection of Literary Property. But, this point of similarity attracted 

Warren-Brandeis to draw their contention. According to them, ownership of literary 

creation by the creator would amount to the freedom to hold and use the literary 

creation according to the wish of the creator. Such freedom, according to Warren-

Brandeis would mean the existence of Right to Privacy of the creator regarding the 

literary creation. On the basis of this ground, they developed Right to Privacy from 

the Right to Literary Property.  
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 Warren-Brandeis tried to develop their concept of Right to Privacy on the 

basis of the Obiter Dicta of Miller v. Taylor74 Case, wherein it was cited that, every 

man should have a right to preserve or publish his or her sentiments according to his 

or her choice. On the basis of this view, Warren-Brandeis contended that, it was 

nothing but the supporting of existence of a freedom to enjoy one’s private feelings 

and sentiments as per one’s wishes, which in other words, would support the 

existence of Right to Privacy. However, the Ratio Decidendi of the case never talked 

about Right to Privacy and the case was decided on the basis of Right to Literary 

Property, wherein the right to0 first printing or publishing the literary work by the 

creator was recognised. But, the Obiter Dicta reflected certain amount of positive 

dimension towards Right to Privacy. Due to this reason, Warren-Brandeis cited this 

case as an important one for the development of Right to Privacy in U.K.  

 Next important case in this respect was the Prince Albert v. Strange, 184975 

case, wherein the issue of unauthorised publication of personal photographs of 

Queen Victoria and Prince Albert was involved. The Court held that, their personal 

photographs were their personal property and as such, no one could publish those 

without their consent. The case was decided on the basis of Literary Property as 

well as on the ground of Breach of Confidence on the part of the photographer, who 

sold the right of publication of those to Strange, who wanted to publish those 

without the consent of Queen Victoria and Prince Albert. It was a clear case of 

Breach of Confidence and nothing was mentioned anywhere regarding Right to 

Privacy. But, it was cited as an important case for development of Right to Privacy 

in U.K., because the right, which in fact, was protected in this case, was nothing but 

the Right to Privacy.  

 Therefore, it is quite clear from the contention of the Counsel in the Prince 

Albert v. Strange case, that the right talked about hereinabove is nothing but the 

Right to Privacy. The reason is that, the Counsel expressed the existence of a right to 

free and innocent use of a person’s own property without any interference or injury 

by the outsiders. This concept is the concept of Right to Privacy, which means the 

freedom to exercise one’s right according to one’s own wishes without any outside 

interference. As the concept of Right to Privacy was not prevalent at the then period, 
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thereby the term ‘property’ was used therein to define the concept. But, in fact, they 

recognised the existence of Right to Privacy in implied manner without expressly 

mentioning the term ‘Privacy’. Due to this reason, Warren-Brandeis argued on the 

existence of Right to Privacy at the then period and contended that, the conclusion 

drawn in Prince Albert v. Strange case was actually drawn on the basis of Right to 

Privacy. According to Warren-Brandeis, the case in fact, accepted the existence of 

Right to Privacy, but in indirect manner. Practically, the idea of existence of Right to 

Privacy was started to develop in U.K. only after this case. One of the reasons 

behind this was the writing of the Warren-Brandeis’s article after this case and the 

mentioning of the existence of Right to Privacy with reference to this case. As such, 

this case was considered as a landmark judgement in the era of development of 

Right to Privacy in U.K.     

4.3.2. Modern Laws of Privacy in U.K. : Indirect Application  

 In comparison to U.S.A., Privacy Laws are not much enriched in U.K. In 

fact, there has been no existence of Privacy Laws in U.K. before the passing of the 

Human Rights Act, 1998 and Data Protection Act, 1998. It means, only in the 

present era, Privacy Laws have been enacted in U.K. to provide remedy for violation 

of Right to Privacy. Whereas, in U.S.A. Privacy Act has been enacted in 1974, 

which is long before the passing of the Acts in U.K. Moreover, U.K. has no direct 

legislation on Privacy like U.S.A. Only legal provisions available in U. K. for 

protection of Right to Privacy are all indirect legal provisions, even in the present 

social scenario. Therefore, the situation before the passing of the above-stated 

legislations has been more serious. At that period, over depending on the English 

Common Law has been found, wherein no direct legal provision has been available 

for protection of Right to Privacy. In this sense, U.K. is lagging far behind U.S.A.  

 The Modern Laws of Privacy in U.K. are mostly Common Law based 

indirect legal applications for protection of Right to Privacy.  A number of such 

indirect laws are found in U.K., which are discussed below:-   

4.3.2.1. Privacy vs. Laws on Libel and Slander  

 In U.K. actions are available under the Common Law Torts of Libel and 

Slander. These laws are mostly used against media in cases of violation of 

Individual Privacy by media. That means, violation of Privacy is adjudged on the 
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same footing with Defamation and same remedy is provided, which is inappropriate. 

This is because no such defence of “Public Figure” is available in U.K. like U.S.A. 

and the privilege of private life cannot be enjoyed as such. Another related cause of 

action is seldom used in those cases on the ground of malicious falsehood.76 

Therefore, laws of libel and slander can be indirectly used in U. K. for cases of 

Privacy violations.  

4.3.2.2. Privacy vs. Laws on Contempt of Court  

 Laws on Contempt of Court are another indirect application to address the 

cases of violation of Privacy. These laws can be available for protection of Privacy 

of court cases on the ground of Contempt of Court. In this respect, the Contempt of 

Court Act, 1981 has been enacted. Though such application is again inappropriate, 

because Contempt of Court and violation of Privacy both are not same things, but in 

the absence of any other remedy, this law can be used to protect Privacy of Court 

proceedings in U.K.77 As such, stringent legal provisions are available to prevent the 

more extreme forms of reporting on Court cases. It is provided that, a publication 

must not cause a substantial risk of serious prejudice to a trial.78  

4.3.2.3. Privacy vs. The Laws of Nuisance   

 Nuisance is another important Common Law remedy which is indirectly 

used to prevent violation of Privacy. Though the law of nuisance is stringent law, 

but it is not easy to prove media activity or the activities of journalists as nuisance, 

because they usually take the plea of public interest or right to information of the 

general public. As such, it is necessary to prove that, what is published by them that 

has nothing to do with the public interest. Then only it can be proved as a case of 

violation of Privacy. On the other hand, what is not done in the public interest, 

spreading of that is nothing but the creation of Nuisance. Action can be taken only 

on this ground. However, an injunction is the only remedy likely to be obtained to 

prevent the journalists causing disturbance over a period of time in a public place. 

Practically, this tort does not offer great protection from invasions of Privacy by the 

Press or Media,79 because injunction is a temporary remedy and also not available in 

                                                           
76 Simon L. Galiant, “Privacy and the Press: The English Perspective”, Indian Advocate, Vol.24, 

1992, pp.54-59 at p.55. 
77 Section 2 (2) of the Contempt of Court Act, 1981. 
78 Supra Note 76 at p.55. 
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each and every case. Moreover, these matters are not considered serious for granting 

permanent injunction.  

4.3.2.4. Privacy vs. The Law of Trespass  

 Law of Trespass is again another Common Law remedy for violation of 

Privacy. Though trespass and violation of Privacy both are not same things, but 

violation of Individual Privacy can be remedied on the ground of Trespass to Person 

or Land under the Common Law of Tort, in the absence of any other remedy. 

However, this is also an indirect application and no full-proof remedy is available 

under this provision. Only a injunction can be obtained by a landowner to prevent 

media to enter into his land. This is really protecting Privacy by the back door and in 

practice is not a particularly powerful instrument to protect Privacy.80  

4.3.2.5. Privacy vs. The Law of Copyright  

 The law of copyright can be used to prevent unauthorised copying of a 

literary creation only after the publication, but before publication, it has nothing to 

do with the literary creation to prevent its unauthorised copying beforehand. Again, 

it can only address the physical loss occurred owing to unauthorised copying but has 

no power to address the mental loss. According to Warren-Brandeis, these are the 

limitations of Law of Copyright, on account of which Law of Privacy is required. 

Only Law of Privacy can prevent unauthorised publication beforehand on the 

ground of violation of Privacy. Again, only it has the power to remedy the loss of 

mental feelings owing to unauthorised publication. But in the absence of express 

Law of Privacy in England, the Law of Copyright is indirectly used to address the 

cases of violation of Privacy. In this respect, the law considers the intimate 

photographs taken by a Plaintiff to be his or her own property and as such, a 

newspaper can be prevented by a Court from publishing them. In this case, only the 

person who owns the copyright in the photographs can sue.81 This provision directly 

points towards the limited application of this law. Hence, the law is not full-proof.          

4.3.2.6. Privacy vs. The Law of Breach of Confidence  

 Both the laws of Trespass and Copyright are essentially rights based on 

ownership of property rather than Rights of Privacy. This has been taken a step 

further by the tort of Breach of Confidence. This enables a Plaintiff to prevent 

                                                           
80 Ibid. 
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confidential information being published. The information must have been 

communicated to another party in such a way as to impose on that party an 

obligation of confidence. If the information is already in the public domain, it is a 

defence to any proceedings that publication is for the purpose of exposing 

wrongdoing. This tort has largely been developed to prevent use of commercial 

secrets. However, it has been used to prevent publication of information imparted in 

the context of personal relationships.82   

 Therefore, the tort of Breach of Confidence has been developed to protect the 

secrecy of confidential information and to prevent the publication thereof. To some 

extent, this tort is applicable in the cases of violation of Privacy, but only in cases of 

protection of confidential information and not in other cases. Moreover, confidential 

information is only a part of Privacy and not everything of it. As such, it is not 

possible to protect every component of Privacy by this tort. Again, it is only indirect 

recognition of Right to Privacy, because no express provision of Right to Privacy 

has been established by it and the judgement is given on the ground of Breach of 

Confidence. Privacy and Breach of Confidence both are not the same things. Due to 

this reason, it is also not a full-proof law for the protection of Right to Privacy.       

4.3.2.7. Privacy vs. Other Statutory Provisions  

 In U.K., there are also other statutory provisions dealing with the protection 

of Privacy, but obviously those are also indirectly protecting Privacy. Most relevant 

in this respect, is the offence of using wireless telegraphy apparatus with intent to 

obtain information as to the contents, sender or addressee of any message except 

with proper government authority.83 Apart from that, the Broadcasting Complaints 

Commission is another authority, which adjudicates on complaints of unwarranted 

infringements of Privacy in television programmes or complaints about programmes 

containing unjust or unfair treatment. But, there is one limitation of this legal 

provision. To get remedy under this provision, complaint should be made after 

broadcast of the programme concerned.84 There is also a separate body, called the 

Broadcasting Standards Council, which hears the complaints relating to taste and 

                                                           
82 Ibid. 
83 Section 5 of the Wireless Telegraphy Act, 1949. 
84 Supra Note 76 at p.57.  
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decency. Both bodies can require their adjudications to be broadcast.85 These are the 

relevant other statutory provisions for protection of Privacy in U.K.  

 Therefore, the other statutory provisions available in U.K. are relevant to 

some extent for the protection of Privacy thereof. Most probably these provisions 

are more suitable for protection of privacy in comparison to the Common Law 

actions of Law of Torts. Nonetheless, these provisions have talked about express 

protection of various aspects of Privacy, which the Common Law actions of Law of 

Torts have never spoken about. In this sense, these provisions are no doubt 

beneficial in the field of protection of Privacy. But, these laws have some 

limitations, like the bodies mentioned hereinabove have limited powers of protection 

and can take complaints only after broadcasting of the events and not before that. In 

this sense, these laws have similar effects like the Copyright Laws. None of these 

can prevent the violation of Privacy before it occurs; only compensate it after its 

occurrence. Therefore, express Privacy protection laws are required in U.K.     

 The modern laws of Privacy are mostly having indirect application for 

protection of Privacy. None of them are suitable to provide full-proof protection to 

Right to Privacy. But, use and application of those laws have pointed towards a 

positive dimension towards the growth of Law of Privacy in U.K. Moving on this 

positive dimension ultimately various Committees have been formed to suggest a 

full-proof Law on Right to Privacy in U.K. These committees have provided various 

recommendations, on the basis of which few more statutory provisions have been 

enacted in U.K., which have become fruitful to protect various aspects of Right to 

Privacy. Next part of the study will proceed towards that discussion.  

4.3.3. Present Laws of Privacy in U.K. : An Evaluation  

 Apart from the indirect legal provisions for protection of Privacy in U.K., 

there are various statutory provisions enacted in the present era, few potions of 

which are directly applicable for the protection of Right to Privacy. In fact, Privacy 

Protection Laws have been enacted in the forms of Parliamentary initiatives, 

different reports, British Constitution and various statutory enactments. A list of 

those laws is placed below:-   
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(i) Law of Tort or Civil Wrong.  

(ii) Law of Confidence or Trust. 

(iii) The Wireless Telegraphy Act, 1949.  

(iv) The Theft Act, 1968.  

(v) Parliamentary Initiatives – Private Members Bills, 1961-1970.  

(vi) The Younger Committee Report, 1972.    

(vii) The Rehabilitation of Offenders Act, 1974.  

(viii) The Interception of Communications Act, 1985.  

(ix) The Public Order Act, 1986. 

(x) The Financial Services Act, 1986.  

(xi) The Access to Medical Reports Act, 1988. 

(xii) The Official Secrets Act, 1989.  

(xiii) The Criminal Justice and Public Order Act, 1994. 

(xiv) The Broadcasting Act, 1996.  

(xv) The Press Complaints Commission Code of Practice, 1997. 

(xvi) The Protection from Harassment Act, 1997. 

(xvii) The Broadcasting Standards Commission’s Code of Fairness and Privacy, 

1998.   

(xviii) The Data Protection Act, 1998.  

(xix) The Human Rights Act, 1998. 

(xx) The Telecommunications (Data Protection and Privacy) Regulations, 1999. 

(xxi) The BBC Producers’ Guidelines, 2000. 

(xxii) The Regulation of Investigatory Powers Act, 2000.  

(xxiii) The Criminal Justice and Police Act, 2001.  

(xxiv) Protection of Freedoms Act, 2012. 

(xxv) The British Constitution, 2015.  

 An evaluation of the above-stated laws with respect to the protection of 

various components of Right to Privacy is presented hereunder.  

4.3.3.1. Privacy as a Civil Wrong under Law of Tort  

 Law of Tort is an age-old system for prevention of civil wrong in U.K.  It is a 

branch of English Common Law. In the present social scenario, violation of Privacy 

is considered as a Civil Wrong, the remedy for which is available under the Law of 
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Tort. In the absence of express statutory provisions for protection of Right to 

Privacy, the English jurists have considered violation of Privacy as a Tort by 

following the views of American jurist William Prosser and have tried to redress the 

violation thereof under the torts of Libel, Slander, Nuisance and Trespass. In this 

respect, the relevant legal provisions have already been discussed.  

4.3.3.2. Privacy of Confidential Information under Law of Confidence or Trust   

 The law of confidence or trust, which is an equitable protection of 

confidential information, seeks to ensure that confidential information disclosed. 

Under an obligation of confidence is not disclosed or used other than as 

contemplated by the person making the disclosure. The law of confidence protects 

the privacy or confidentiality of the information and not the person suffering the 

intrusion.86 Contract, professional codes of conduct and fiduciary duties impose a 

duty of confidence between professional and client, employee and customer, doctor 

and patient etc. More specifically, an equitable duty of confidence can arise between 

parties where confidential information was passed to another who knew or ought to 

have known that the information was not to be disclosed, provided it has the 

requisite quality of confidence.87 To establish an action for breach of confidence in 

either contract or equity, the information communicated must be secret and not 

trivial and be given in circumstances where the recipient knew or ought to have 

known that it was to be kept confidential and used for a limited purpose.88  

 Law of Confidence is also an age-old application of English Law, wherein 

remedy is provided on the ground of Breach of Confidence. Under this law, remedy 

for violation of Privacy is granted on the ground of Breach of Confidence, which has 

already been discussed. But, the limitation of this rule is that, it protects only the 

confidentiality of the information, but does not protect the person, the confidentiality 

of whose information is lost. In this sense, it is not only a limited principle, but also 

it protects the Privacy of Information and not the Individual Privacy or Privacy of 

Person. 

 

                                                           
86 Robyn Durie, “United Kingdom”, in Michael Henry (ed.), International Privacy, Publicity and 

Personality Laws, Butterworths Publication, 2001, pp.435-454 at p.441. 
87 Id at pp.441-442. 
88 Coco v. A. N. Clarke (Engineers) Ltd., [1969] RPC 41. 
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4.3.3.3.  Privacy of Correspondence and Communication : The Wireless 

 Telegraphy  Act, 1949  

 This Act has been enacted in U.K. for preventing of interception of 

communication. It is not a directly Privacy protection statute, but various provisions 

of this Act are used for prevention of interception of post and telephonic 

conversation. In this sense, it protects only the privacy of correspondence and 

communication and not other components of Right to Privacy. Interception of post 

and the unauthorised telephone tapping of the public switched network for whatever 

purpose is a criminal offence in U.K., including disclosure of any information 

acquired from it under Section 5(b) of the Wireless Telegraphy Act, 1949. The 

penalty is a fine or imprisonment not exceeding two years.89 Therefore, it is not a 

Privacy protecting statute, but declares interception of communication as a criminal 

offence. However, with the help of this law, Privacy of Communication is protected.  

4.3.3.4. Privacy and Criminal Trespass : The Theft Act, 1968  

 This Act is again a Penal Statute as a part of English Criminal Law and not a 

Privacy protecting statute. It is enacted to prevent Criminal Trespass and the 

commission of Theft in consequence thereof. The principle of Trespass is the oldest 

principle of U.K. law. It is a civil wrong under the English Common Law and not a 

crime. Accordingly, Trespass, even to a private dwelling house, is not a crime in 

Common Law. As such, a criminal offence is only committed where the defendant 

possesses certain types of intent, which is the intent required by Section 9 of the 

Theft Act, 1968 to commit the offence of burglary, that is entry with intent to steal or 

commit rape or on any ground specified in the Public Order Act, 1986.90 Therefore, 

this Act deals with theft after rightful entry or in other words, Trespass- ab-initio. It 

means, after lawful entry, when a person commits theft by misusing the lawful 

authority, his or her entry becomes wrongful and makes him or her liable for 

Trespass from the very beginning or Trespass-ab-initio. Therefore, this Act prevents 

theft, but simultaneously violation of Privacy caused due to Trespass is also 

addressed by this Act.  

 

                                                           
89 Supra Note 86 at pp.438-439. 
90 Id at p.439. 
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4.3.3.5.  Parliamentary Initiatives for Privacy Protection : Private Members 

Bills, 1961-1970  

 U. K. has witnessed paradigm shift in the legal field as an aftermath of the 

European Convention on Human Rights and Fundamental Freedoms, 1950 and the 

membership of the European Economic Community. After becoming a member of 

EEC, U K. has seen that, most of the other member-countries have written 

constitutions and have taken various initiatives for protection of Right to Privacy. It 

is found that, both English Legislature and Courts have neglected the protection of 

this right, which is a very important human right in the modern social scenario. 

Definitely, this situation has proved the failure of English legal system to protect this 

right. Due to this reason, British Parliament has started to take initiatives for the 

protection of this right since 1960.  

 One important initiative taken by the British Parliament has been the 

introduction of Private Members Bills in the Parliament. In this respect, an early 

attempt to prescribe legally defined rights has come when Lord Mancroft has 

introduced his Right to Privacy Bill in the House of Lords in 1961. Lord Denning 

has supported this Bill by commenting that, “if the law does not give us the right of 

privacy, the sooner this Bill gives it the better”. Though the Bill has been limited in 

scope, but it has touched various important areas of protection of Privacy. It has 

aimed “to give every individual such further protection against invasion of privacy 

as may be desirable for the maintenance of human dignity, while protecting the right 

of the public to be kept informed in all matters in which the public may be 

concerned”. The main purpose of the Bill has been praiseworthy, because it has tried 

to solve the larger problem of excessive encroachment of the Press in the private 

affairs of the citizens. But, due to its limitations, the Bill has only been able to solve 

this problem partly. However, the Bill has been criticized by Lord Denning due to 

narrowness of its scope by saying that, it has not considered the areas of telephone 

tapping and opening of correspondence, which should also be considered.91 

Therefore, Lord Mancroft’s Right to Privacy Bill, 1961 has been a limited initiative 

for protection of Privacy in Britain, but it has been a good initiative, because it has 

recognised the urge of protection of Privacy for the sake of human dignity as well as 

                                                           
91 Donald Madgwick and Tony Smythe, The Invasion of Privacy, Pitman Publishing, 1st Edn., 1974, 
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simultaneously has raised concern for the maintenance of public right to 

information. It is very good that, it has understood the necessity of creating a 

balance between Individual Right to Privacy and Public Right to Information and 

has therefore, suggested the balancing between the two.  

 Though Lord Mancroft’s Right to Privacy Bill, 1961 has been the first 

initiative for protection of Right to Privacy in U.K. by introducing a new era of 

Private Members Bills in the Parliament, but few other initiatives have also been 

found before it. One such attempt has been made in 1950, when Viscount Samuel 

has introduced his Liberties of the Subject Bill. It has been a document with 

significant privacy aspects. It has sought to restrict authority for entry into buildings 

and also to restrain employers from discriminating against employees on religious or 

political grounds.92 However, it has mainly concentrated on the liberties as a whole 

and not on the specific aspects of Right to Privacy. While doing so, it has touched 

few areas of Right to Privacy, but as a whole, it is not totally a Privacy protection 

Bill. Due to this reason, it is not considered as the first Private Members Bill on 

Right to Privacy and Lord Mancroft’s Bill is considered as the first one.  

 Next attempt has been taken by the introduction of two bills in the House of 

Commons in 1967. One has been Peter Bessell’s Unauthorized Telephone 

Monitoring Bill, which has aimed at safeguarding telephone users and the other has 

been Alexander Lyons Right of Privacy Bill, which has been designed “to protect a 

person from any unreasonable and serious interference with his seclusion of himself, 

his family or his property from the public”.93 Therefore, these two bills have 

somewhat been concrete for the protection of Right to Privacy in Britain, because 

these have highlighted the areas of violation of Privacy due to unauthorized 

telephone tapping and protection of Individual Privacy, Privacy of Family and 

Property from any unreasonable as well as serious interference. Hence, it has been a 

good attempt.  

 Next attempts have been the introduction of Sir Edward Boyle’s Industrial 

Information Bill, Kenneth Baker’s Data Surveillance Bill and Antony Gardner’s 

Private Investigators Bill.94 But, the next important initiative has been taken by the 
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National Council for Civil Liberties (NCCL), on behalf of which Jo Jacob has 

drafted two bills in 1969. The first bill has aimed at a general Right of Privacy and 

the second has been concerned with data banks. Both bills have been successfully 

passed by the MPs as the Private Members Bills. Consequently, Brian Walden has 

decided to introduce a general Right to Privacy Bill on the basis of Alexander Lyon’s 

Bill and the Bill of NCCL. Though both bills have been written in the same line, but 

Walden has accepted the Lyon’s Bill and has kept a clause in the NCCL Bill, which 

ensures that the press should not be restrained any more than it has been already.95 It 

means that, NCCL and Walden have supported Press freedom over the Individual 

Right to Privacy. Due to this reason, they have suggested that, further restriction on 

Freedom of Press should be prohibited. In this sense, attempts taken during this 

period for protection of Privacy have not been full-proof.  

 However, Walden has worked together with NCCL for the preparation and 

presentation of a general Right to Privacy Bill backed by the Parliamentary Civil 

Liberties Group to get wide support throughout the country. But, the Government 

has not been psychologically ready to pass such a bill at that point of time. As such, 

the then Home Secretary, James Callaghan has informed Mr. Walden that, the 

Government would not support the bill. Instead he has suggested constituting an 

inter-departmental toothless committee for investigation of invasions of Privacy and 

making recommendations thereof. Suggestions have also been given to restrict the 

activities of the Committee in the private sector only.96   

 In this manner, a committee has been formed to provide recommendations 

regarding the urge of a general Right to Privacy in U.K. The committee has also 

been called the Younger Committee established in 1970. However, in the meantime, 

Jo Jackob’s Second NCCL Draft Bill has been adopted by Leslie Huckfield in 1971, 

when he has introduced his Control of Personal Information Bill. The aim of this 

Bill has been to establish a data bank tribunal, license the operation of data banks 

containing personal information and enable the individual to see and correct any 

inaccurate, incomplete or irrelevant information and to know the purpose for which 

such information is used.97 Therefore, the era of Private Members Bills in U. K. ends 
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with the constitution of Younger Committee therein. The main theme of this era is 

that, it has shown a number of high promises, but ultimately none of these have 

become fruitful. In this sense, it is an era of high promises, suggestions and 

recommendations, but not the era of practical implementation. Hence, at the end of 

this era, no concrete decision has been framed in U.K. for the protection of Right to 

Privacy.  

4.3.3.6. General Right to Privacy : The Younger Committee Report, 1972  

 The Younger Committee on Privacy has been established in U.K. in 1970 for 

considering the necessity of a general Right to Privacy therein. It has been in 

existence for just two years from 13 May, 1970 to 25 May, 1972 and has contained 

sixteen members in totality. The Committee has strictly been directed to confirm 

within the spheres of private sector.  As such, the committee, at its first meeting, has 

decided to ask the Home Secretary to clarify the lines of demarcation, so that the 

terms of reference would at least be as wide as possible under the circumstances, 

because most difficulties have arisen especially in connection with the BBC and 

IBA, Local Authorities, Universities and the Computerization of Personal Records.98  

 Gradually, the Committee has started its working and has tried to gather 

public response regarding the necessity of a general Right to Privacy. But, 

consequent to general lack of public response, the Committee has decided to 

conduct a survey of public attitudes to Privacy. This has produced a much more 

positive reaction by showing a public awareness that a serious problem exists. To 

the question, “What does the word Privacy mean to you?” 94% have been able to 

give useable answers. Nearly a half of those questioned have defined Privacy as 

meaning non-interference with their private lives, while substantial minorities have 

opted for confidentiality and for being allowed to do what they would like in their 

own homes, with various sub-divisions of emphasis.99  

 On the basis of the public survey conducted, the Younger Committee has 

considered various aspects of Privacy. In this respect, the aspects of Privacy 

investigated by the Younger Committee have fallen into the following categories:-  

I. Unwanted Publicity: (a) Press, (b) Broadcasting.  
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II. Misuse of personal information: (a) Credit rating agencies, (b) Banks, (c) 

Employment, (d) Students and teachers, (e) Medicine.  

III. Intrusion on home life: (a) Prying by neighbours, landlords and others, (b) 

Sales and promotional methods, (c) Private detectives, (d) Noise. 

IV. Intrusion in business life: Industrial espionage.  

V. Modern technical developments: (a) Technical surveillance devices, (b) 

Computers.100  

 However, after considering all the aspects, the Committee has expressed its 

difficulty to define Privacy in concrete sense of the term. In fact, it has failed to 

define the term ‘Privacy’ at all. Moreover, it has criticized the courts to deal with the 

matter of Privacy and trying to define it. The Committee has also judged that, Right 

to Privacy should not be synonymous with the Right to be let alone. Finally, the 

Committee has held its utter dissatisfaction with the concept of ‘Privacy’ by calling 

it ‘unrealistic’. It has held that, a concept regarding which people have not been 

absolutely aware or conscious, it should not need any protection. Accordingly, if this 

right would not have been protected, there would be no loss suffered by the general 

public, because they have not been adequately aware about its existence. On the 

basis of this viewpoint, the Committee has made its recommendations, which have 

excluded the enactment of a general Right of Privacy. In fact, all the fourteen 

members of the Committee among the sixteen have contended against the need of a 

general Right to Privacy but only two of them have contended in favour of the right. 

Therefore, on the basis of the recommendations of the Younger Committee, no 

general Right to Privacy has been formed in U.K.101  

 In an evaluation of the Younger Committee, it is found that, this Committee 

is not a good initiative for proceeding towards the creation of a positive Right to 

Privacy in U.K. In fact, it has denied the existence of such a right. Due to that 

reason, it is not a helpful instrument for establishment of protection of Privacy in 

U.K.; rather it has taken it in negative direction. The Committee has observed that, 

while Privacy is widely recognised as a legally defensible right in the United States, 

it is not established as a coherent principle of law and it has not significantly 

contributed to respect for privacy in everyday life, especially by the mass publicity 
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media.102 It has also commented that, Great Britain has less in its law aimed 

specifically at the invasion of Privacy than any other country whose law it had 

examined.103 Moreover, the Committee has noted, it is questionable whether a topic 

which is subject to such rapid changes in social convention as Privacy can be 

regulated on the basis of case law, slowly built up, which would tend to reflect the 

values of an earlier period rather than of contemporary society.104 Hence, the 

conclusion drawn by the Younger Committee has not been fruitful to create a general 

Right to Privacy in U.K. and it is not a good initiative for the protection of this right.  

4.3.3.7. Privacy of Rehabilitated Offenders : The Rehabilitation of Offenders 

 Act, 1974  

 Rehabilitation of offenders is a matter of great social importance and for that 

purpose; sometimes the previous criminal records of a convict are removed. In those 

cases, publication of such records would amount to violation of Privacy of the 

rehabilitated person. However, in the absence of express statutory provisions in this 

respect, those matters have been dealt with as defamation under the Rehabilitation of 

Offenders Act, 1974. Rehabilitated persons are assumed as respectable citizens of the 

society and as such, publication of their previous criminal record would certainly 

amount to defamation. However, offenders can be rehabilitated whereby they no 

longer have to disclose their previous convictions. Under the Rehabilitation of 

Offenders Act, 1974 certain prior convictions are to be removed from an individual’s 

criminal record. The relevant convictions include those which have resulted in a 

sentence of not more than 30 months’ imprisonment and where a period of five 

years has elapsed for a sentence of less than six months or where seven years have 

elapsed for a sentence of six months or more. If a newspaper maliciously publishes 

information about a person’s rehabilitated criminal past, an action for defamation 

may be made.105 Therefore, it would be a case of violation of Information Privacy of 

an individual, which would be remedied on the ground of defamation. In this sense, 

enactment of this Act is a good initiative, because it could provide remedy to the 

cases of violation of Privacy in whatever manner.  
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103 Id at p.28. 
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4.3.3.8. Privacy vs. Interception of Communications : The Interception of 

 Communications Act, 1985  

 Interception of Communication is a serious threat on Right to Privacy in the 

modern age of information and communication technology. Though Right to 

Privacy of Information, which is seriously threatened thereby, cannot be remedied 

directly due to the absence of express law in this respect, but the Interception of 

Communications Act, 1985 is a good help to provide remedy because the wrong is 

treated as a crime under the Act. When the criminal is punished under the Act, 

simultaneously violation of Privacy is remedied in indirect manner. Interception of 

post and the unauthorised telephone tapping of the public switched network for 

whatever purpose and the disclosure of any information acquired from it, is a 

criminal offence in U.K. under Sections 10 and 11 of the Interception of 

Communications Act, 1985. The punishment is a fine or imprisonment not exceeding 

two years. Therefore, enactment of this Act is a good initiative for protection of 

Privacy of Information in U.K. However, this Act has been prompted by litigation, 

which has established that telephone tapping has not been a tort at Common Law, 

although it has been a violation of the European Convention for the protection of 

Human Rights and Fundamental Freedoms, 1950. On the basis of this contention, 

the Interception of Communications Act, 1985 has been replaced by the Regulation 

of Investigatory Powers Act (RIP Act), 2000.106  

4.3.3.9. Privacy of Home or Land : The Public Order Act, 1986  

 The wrong of Trespass has been considered as a Common Law civil wrong 

since the very old period in U.K. But, it has never been considered as a crime. The 

situation has been changed with the passage of time and enactment of criminal laws. 

Under those Acts, trespass has become a crime, if it is coupled with other crimes or 

the entry with lawful authority would become trespass, if would coupled with 

wrongful activities committed after lawful entry, which has been called Trespass-ab-

initio.The Public Order Act, 1986 is a good help in this respect. According to this 

Act, if trespass is coupled with any wrong committed under the Act, it would 

amount to a crime. The police has powers under the Public Order Act, 1986 to move 

on trespassers who are attempting to live on privately-owned property where they 
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have been threatening or abusive to the occupiers or where they have brought 12 or 

more vehicles onto the land. The trespassers commit an offence, if they fail to leave 

the land or if they re-enter the land within three months of the notice to leave.107 

Therefore, this Act is a good attempt to prosecute the trespassers and to prevent 

trespass. But, it is not a Privacy protecting statute. However, it would be a good help 

to protect Privacy in indirect manner by preventing Trespass, due to which Right to 

Privacy of Home or Land is seriously threatened.  

 But, there is a provision under the Public Order Act, 1986, wherein certain 

activities are permitted as not amounting to trespass. Under such provision crowds 

are granted a right to assembly and a limited right to obstruct highway. Individuals 

seeking Privacy from large number of journalists, fans or even disband a crowd.108 

In this sense, this provision of the Public Order Act, 1986 is derogatory to the 

protection of Privacy. As such, this Act has provided protection of Privacy on the 

one side and simultaneously has prevented the enjoyment of this right on the other 

side. This is because; it is not a Privacy protection statute, only few portion of it can 

be used for protection of Privacy in indirect manner. In this sense, this Act has taken 

a good initiative.  

4.3.3.10. Financial Privacy : The Financial Services Act, 1986  

 Apart from the English Common Law of Confidence, which is unwritten 

law, there are a number of statutory enactments enforcing law of confidence in U.K. 

As such, a duty of confidence may be imposed by statute or by codes of practice 

imposed by regulatory bodies. As for example, civil servants must not disclose 

unauthorised information under the Official Secrets Acts, doctors must maintain the 

Privacy of patient’s medical records as part of their fiduciary duties, but also under 

the Data Protection Act. Therefore, maintenance of confidential information is 

enforced by various statutes in U.K. In this respect, one important contribution is the 

enactment of the Financial Services Act, 1986. Under this Act, those persons who 

obtain and use confidential financial information are restricted to disclose or publish 

such information without any reason.109 No doubt, enactment of this Act is a very 

important step to prevent unauthorised disclosure of financial information. 

                                                           
107 Id at pp.439-440. 
108 Id at p.441. 
109 Ibid. 



Right to Privacy : National Legal Framework of U.S.A., U.K. and India 

__________________________________________________________________________ 

 

 

404 
 

Disclosure of financial information without permission may create many serious 

consequences. As such, protection of Privacy on confidentiality of that information 

is urgent need of the hour. In this respect, enactment of this Act is a very good 

initiative for protection of Information Privacy.  

4.3.3.11. Privacy of Medical Records : The Access to Medical Reports Act, 1988  

 The Access to Medical Reports Act, 1988 is another important statute for 

protection of confidential information. It is enacted in addition to the fiduciary 

duties of doctors to maintain the Privacy of patient’s medical records and the Data 

Protection Act, wherein Data Privacy of medical records is protected. In fact, 

protection of Privacy or confidentiality of medical records is a very important issue, 

because misuse of medical records may create many serious consequences, which 

include wrong medical treatment, seeking money in lieu of returning the medical 

records or publication of those records and media hike. In this sense, enactment of 

this Act is an important initiative. The Access to Medical Reports Act, 1988 states 

that, individuals who are the subject of any medical report which is to be used for 

employment or insurance purposes must give their consent before such a report can 

be disclosed by the medical practitioner. The legislation also gives the subject of the 

report other rights in relation to the relevant medical report, including those of 

access and correction.110 Therefore, this Act has tried to protect Data Privacy and 

Confidentiality of the medical records.  

4.3.3.12.  Privacy of Official Secrets : The Official Secrets Act, 1989  

 The Official Secrets Act, 1989 makes it criminal offence for civil servants 

and others, subject to the Act to disclose unauthorised information. According to 

Sections 1-6 of the Official Secrets Act, 1989, unauthorised information is any 

information which relates to security and intelligence, defence or international 

relations or any information which is likely to result in an offence or other related 

consequential information resulting from unauthorised disclosures, and any 

information entrusted in confidence  to other states or international organisations.111 

Therefore, the Act defines unauthorised information, which is highly associated with 

the national security and international relations of the country. Disclosure of such 

information is prevented by the subjects of the Act. As such, this Act protects 
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Privacy of Information or Confidentiality of Information in cases of matters 

concerned with national security.   

4.3.3.13.  Threats to Individual Privacy : The Criminal Justice and Public 

 Order Act, 1994  

 This Act is closely related to the Common Law tort of Trespass. It prevents 

trespass and thereby protects Privacy of Home or Land in indirect manner. But, it is 

similar with the Public Order Act, 1986 and as such, it has certain exceptions like 

that Act. Accordingly, the Criminal Justice and Public Order Act, 1994 grants the 

crowds a right to assembly and a limited right to obstruct the highway. Individuals 

seeking Privacy from large numbers of journalists, fans or even an abusive crowd 

have little power to disband a crowd.112 Therefore, the Act is not a full-proof law for 

Privacy protection, because some provisions of the Act are made in derogation of 

the Individual Right to Privacy.  

4.3.3.14. Privacy of Reputation : The Broadcasting Act, 1996  

 Section 110 of the Broadcasting Act, 1996 places a duty on the Broadcasting 

Standards Commission to consider and adjudicate complaints which relate to an 

unwarranted infringement of Privacy in, or in connection with the obtaining of 

material to be included in particular programmes.113 The Broadcasting Standards 

Commission’s Code of Fairness and Privacy, 1998 has been established under 

Section 107 of the Broadcasting Act, 1996, which seeks to limit the invasion of 

Privacy and prevents interviewees being misled by programme makers.114 Therefore, 

this Act is a very important piece of legislation, which is directly related to 

protection of Right to Privacy. Indeed, it is a very good initiative. But, the limitation 

is that, this Act is applicable in case of broadcasting of programmes only and not in 

other cases. It is a specific legislation. However, it is a good initiative, because it 

protects Privacy of Information and Reputation directly.  

4.3.3.15.  Privacy vs. Freedom of Press : The Press Complaints Commission 

 Code of Practice, 1997  

 The Press Complaints Commission is a private body funded by the 

newspaper proprietors with half of its members drawn from the public. It has its own 
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Code of Practice. The Press Complaints Commission voluntary Code of Practice has 

been incorporated in 1997. It includes guidance on Privacy in the media, such as 

telephoto lens photography, hotel room surveillance and electronic bugging. It 

prohibits the photography of individuals in ‘private places’ without their consent, 

and sets out further general rules regarding the circumstances under which 

journalists and photographers may obtain information. The Code specifically 

prohibits the interviewing or photographing of a child under the age of 16 years in 

the absence of or without the consent of a parent or other responsible adult. 

Complaints about newspapers and journals may be made to the Commission and 

although it has no legal powers, adjudications are usually published by the paper 

complained against and after by rival papers.115  

 Clause 4 of the Code specifically deals with Privacy. According to that 

clause, intrusion and enquiries into an individual’s private life can only be justified 

when they are in the public interest. An exhaustive definition of “public interest” is 

not provided but does include the following situations:-  

(a) Exposing crime or serious misdemeanour;  

(b) Exposing seriously anti-social conduct;  

(c) Protecting public health and safety; and  

(d) Preventing the public from being misled by some statement or action of that 

individual.116  

 Therefore, the Press Complaints Commission Code of Practice is a good 

initiative for protection of Right to Privacy in the sector of Press. It has defined 

Privacy, taken initiatives for protection of Privacy and has provided exception to the 

rule only in case of public interest. As such, under the Code, violation of Right to 

Privacy is allowed only on the ground of public interest and not otherwise. One 

advantage of the Code is that, it has created express provisions for the protection of 

Privacy in U.K. But, there are various limitations of the Code, which are 

summarised hereunder:-   

(a) It is a voluntary Code and as such, it has no binding force.  

(b) It is established by a private body and not by the government. Hence, it has no 

enforceability.  
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(c) Another limitation is that, Press Complaints Commission can take action only 

after the publication of the article and not before that. Hence, Privacy protection 

before publication is not possible under the Code.  

(d) Most important limitation is that, Press Complaints Commission cannot take 

action or cannot hear complaints when Court proceedings are intended on the 

particular subject.  

 Hence, this Code is a good initiative for protection of privacy in U.K. 

Though its application is limited or has been confined only to the private sector, but 

it can be used as a helpful guideline for enactment of express statutory laws on 

Privacy in U.K., especially on Privacy of Information.  

4.3.3.16. Privacy of Person : The Protection from Harassment Act, 1997  

 The Protection from Harassment Act, 1997 is another important legislation 

in U.K. for protection of Right to Privacy. Section 1 of the Act protects an individual 

from behaviour of another which amounts to harassment, unless that conduct would 

be reasonable in the circumstances. The action must be hostile but an intention to 

injure is not a requirement. The remedies for a civil action are an injunction or 

damages for, among other things, any anxiety caused by and any financial loss 

resulting from the harassment. The defendant commits a criminal offence where an 

injunction has been granted and without reasonable excuse the defendant does 

something which is prohibited under the terms of the injunction.117 Therefore, this 

legislation has a very broad scope and ambit regarding the cases of harassment, but 

the courts have constructed it narrowly.  

 The main importance of this legislation is that, it has covered the areas of 

mental anxiety caused owing to harassment. It has prescribed the granting of 

injunction or monetary damages in case of financial loss caused and the mental 

anxiety occurred due to harassment. Therefore, it has not measured harassment in 

physical sense of the term only, but in mental terms also. In fact, harassment also 

hurts Privacy of a Person and as such, violation of Right to Privacy is a direct 

consequence of harassment. But, it cannot be measured physically. The mental 

agony and mental sufferings are effects of violation of Privacy due to harassment. 

This Act is a good piece of legislation, because it has tried to redress that mental 

                                                           
117 Supra Note 86 at p.440. 



Right to Privacy : National Legal Framework of U.S.A., U.K. and India 

__________________________________________________________________________ 

 

 

408 
 

feelings and sentiments. In this sense, it is a good initiative for protection of Privacy 

of Person and Privacy of Reputation in U.K.   

4.3.3.17.  Privacy vs. Broadcasting Standards : The Broadcasting Standards 

 Commission’s Code of Fairness and Privacy, 1998  

 The Broadcasting Standards Commission’s Code of Fairness and Privacy 

has become effective in U.K. on January 1, 1998. This code is not a guideline like 

the Press Complaints Commission’s Code and as such, it has statutory effect under 

Section 107 of the Broadcasting Act, 1996. In this sense, this code is far better than 

the Press Complaints Commission’s Code. It seeks to limit the invasion of Privacy 

and prevents interviewers being misled by programme makers. Under the Code, an 

invasion of Privacy should be justified by an overriding public interest. In this 

respect, public interest includes revealing or detecting crime or disreputable 

behaviour, protecting public health or safety, exposing misleading claims made by 

individuals or organisations, or disclosing significant incompetence in public office. 

The means of attaining the information must be proportionate to the matter under 

investigation. Even where the material is not used in a broadcast or where the matter 

under investigation is in the past, Privacy could still be infringed. Those in the 

public domain and their friends and family are protected under the Code.118  

 Secret recording is permitted only under the code where it is necessary and 

in the public interest. An individual’s consent must be granted to broadcast secret 

recordings made for entertainment purposes. Investigative film documentaries can 

use secret filming where there is an overriding public interest and where the 

questions are fair. The Commission also considers Privacy as a function of taste and 

decency.119 Therefore, this code has taken fairly positive initiatives for protection of 

Privacy in U.K. it has allowed violation of Privacy on the ground of public interest 

and not otherwise. In this sense, Privacy protection in the field of broadcasting is no 

doubt praiseworthy in U.K. It is very much helpful for protection of Privacy of 

Information and Reputation.  

4.3.3.18.  Data Privacy : The Data Protection Act, 1998  

 Though there is no comprehensive law on Privacy covering every aspect of 

Right to Privacy in U.K., but it has taken a good initiative by enacting the Data 
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Protection Act, 1998 in the field of protection of Data Privacy therein. This law is 

more or less, parallel to the Privacy Act, 1974 of U.S.A. It has covered the same 

areas of Data or Information Privacy, but the years of enactment of U.K. and U.S.A. 

legislation show that, U.K. is lagging far behind U.S.A. in the field of protection of 

Data Privacy.  

 Data Protection law ensures protection of living individuals with respect to 

the disclosure of personal data relating to them which is stored on computer. In this 

sense, the Data Protection Act, 1998 controls the compiling and use of data relating 

to living individuals processed in the U.K. or elsewhere under the control of a U.K. 

established person or company, called a data controller. The Act limits the extent of 

data which may be stored, the processing of data and how it can be disclosed. Data 

must be fairly and lawfully processed, relevant and kept up-to-date. Limits are put 

on the transfer of data outside the European Economic area. Those who are the 

subject of processed data have rights including being informed of the purpose of the 

processing, access to the data, the right to prevent direct marketing, rights to correct 

or block the processing of data and to prevent the taking of decisions relating to 

them automatically.120  

 The Act has come into force on March 1, 2000. It has implemented the EU 

Data Protection Directive (95/46/EC). It provides greater protection of individuals 

with regard to the processing of personal data than its predecessor, the Data 

Protection Act, 1984. By 2007, the Act has further updated itself and has included 

certain manual data and the free movement of such data within its periphery.121 In 

certain cases, the Act requires the consent of individuals or data subjects as they are 

known, to the obtaining of data, the giving of notice if data is processed and limits 

such processing to the extent that it is ‘fair and lawful’.122 Also there are various 

exceptions incorporated in the Act. Most notable among them is the processing of 

data in pursuant to a contract. Stricter requirements apply, including the obtaining of 

specific consent, to what is defined as ‘sensitive personal data’. This includes data in 

relation to health, race, religion and sexual preferences.123 New provisions have also 

been incorporated under the Act, which relate to the gathering of data for the 
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purposes of investigatory journalism and literary and artistic purposes. They limit 

the access to data otherwise given to data subjects.124  

 Therefore, enactment of Data Protection Act, 1998 is surely a positive 

dimension in U.K. regarding the protection of Data Privacy. More or less, this is a 

comprehensive legislation in the field and has covered all areas of the subject. In this 

sense, it is a good initiative. But, it is not helpful for protection of Individual 

Privacy. Till today, U.K. has not understood the necessity of protection of individual 

Privacy. However, it is good that, it has understood the necessity of protection of 

Data Privacy, which is an urgent need of the hour in this era of advance scientific 

developments.  

4.3.3.19.  Privacy vs. Private Life : The Human Rights Act, 1998  

 U.K. has ratified the European Convention for the Protection of Human 

Rights and Fundamental Freedoms, 1950 in 1951, but it has taken until October 2, 

2000 to implement the Convention into U.K. law. Prior to that time, the Convention 

has been merely a persuasive authority which could be used to clarify statute or 

Common Law where there have been ambiguities.125 Therefore, though the 

Convention has been very old, but the Convention rights have been enforced in U.K. 

only in the last decade. Without ratification any international or regional legal 

instrument would have no enforceability, so has happened in U.K. regarding the 

enforcement of rights set out in the European Convention. Due to this reason, 

though ‘Right to respect for Private and Family Life’ has got a prominent place in 

the Convention, but has not been enforced in U.K. till the ratification of the 

Convention.  

 The Human Rights Act, 1998 has received the Royal assent on September 9, 

1998. The purpose of the Act has been to give further effect to the rights and 

freedoms guaranteed under the European Convention. But, the Act has not 

incorporated the Convention into domestic law in the way that the European 

Communities Act, 1972 has incorporated the Treaty of Rome. What the Human 

Rights Act has done is that, it has given certain provisions of the Convention and its 

Protocols a defined status in English Law. In effect it has created a new 

constitutional statutory tort only applicable to public authorities when they breach 
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rights enshrined in certain provisions of the European Convention on Human Rights. 

The Act has also provided that, the existing rights and obligations, including those 

under statute, should be interpreted in a way which is consistent with the 

Convention.126  

 The Human Rights Act, 1998 has finally come into force in October, 2000. 

The Act nowhere states that the Convention rights are incorporated or that all U.K. 

citizens now have rights set out in the Convention or even its purpose is to achieve 

these two objections. Section 1 and Schedule 1 of the Act has listed the Convention 

rights which are included in the Act. The Convention rights which have been 

incorporated under the Act are listed hereunder:-  

(a) Articles 2 to 12 and 14 of the Convention.  

(b) Articles 1 to 3 of Protocol 1.  

(c) Articles 1 and 2 of Protocol 6.127  

 Therefore, all the rights set out in the Convention have not been incorporated 

into the Act. It means that, the Act has been intended to enforce certain rights of the 

Convention and not the others. However, the Human Rights Act, 1998 refers to the 

relationship between public authorities and the individual, rather than between 

citizens. Schedule 1 of the Act sets out the Convention. Article 8 of the Convention 

provides for ‘respect for private and family life, home and correspondence’. Article 

8 has been relied on unsuccessfully to challenge the legality of telephone tapping. 

The introduction may encourage the development of Privacy case law especially 

with respect to the media, although the limitations on the application of the Act 

make it unlikely that a general Right to Privacy will be established. Article 8 is 

counterbalanced by Article 10, which deals with ‘freedom of expression, ideas and 

information’.128  

 Therefore, Schedule 1 of the Human Rights Act, 1998 has incorporated the 

European Convention for Protection of Human Rights and Fundamental Freedoms, 

1950. Basically, the Act has been enacted to provide the convention rights, 

constitutional and statutory status as well as to enforce the convention rights. 

Though the Act has not been expressly stated about the incorporation of the rights 
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therein as the guarantee of those rights to all U.K. citizens, but in fact, the Act has 

been enacted for incorporation and enforcement of the convention rights. Due to this 

reason, the Act has not enlisted any specific rights to be guaranteed under the Act, it 

has only incorporated the Convention rights. It shows that, the Act has been enacted 

for ratification and enforcement of the convention rights. However, the Act has not 

incorporated all the convention rights, which means that, it has no intention to ratify 

or enforce the convention in its totality.  

 As regards Right to Privacy, the convention has clothed this right with the 

term ‘Right to respect for Private and Family life’. Though both the rights are not 

same things, but there are certain similarities between the two. In fact, Privacy is a 

part of private life and private life is a broad periphery. In this respect, detailed 

discussion has been made previously, wherein a critical analysis of the convention 

right to respect for private life has already been made. Moreover a comparison 

between Privacy and Private Life has also been made therein. Therefore, in this part, 

the discussion will be confined only to the extent of incorporation of Convention 

rights in the Act. It means, which portion of the Convention right to respect for 

private life has been incorporated into the Act and how it has been enforced.  

 Article 8 of the Convention deals with ‘Right to respect for private life’ and 

so is the Act. The purpose of this article is to protect privacy, family life, home and 

correspondence, the right to marry and to found a family, the equality of spouses and 

property. It has raised complicated questions of what is meant by “private life”, 

“family” and “home”. The effect of incorporation is wide, because of the following 

reasons:-  

(a) English law has traditionally given little respect for privacy as a free standing 

right; and 

(b) Since these are essentially individual rights they potentially involve conflict with 

other competing interests, such as that of the public in accessing information about 

the activities of individuals.129  

 A further interpretation of this article brings out the groups who are likely to 

be affected by Article 8, which include those whose homes are threatened by 

pollution, homosexual couples who wish to be defined as a family for housing or 
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adoption and employees who are subject to intrusive surveillance.130 The rights to 

private life, family and home, if are protected by Article 8 of the Convention, and 

then the question comes regarding what would be the exact definitions of these 

elements. In this respect, various judgements have come into being on account of 

various cases brought before the Human Rights Courts in U.K. As a matter of fact, if 

private life is considered absolute, then State cannot prevent any criminal activity 

conducted privately or any information can be suppressed from media on the ground 

of confidentiality of private life. Moreover, government can take unilateral decisions 

without informing general public through media pleading the ground of 

confidentiality of private matter. Due to this reason, these aspects should not be 

considered as parts of private life and private life should never be made absolute.   

 Similarly, right to respect for home or family life have come into question 

before the courts. If right to home is considered absolute, then State cannot demolish 

the homes threatened by pollution. Again, homosexual activities cannot be called 

illegal on the ground of respect for private or family life. An individual may call 

these activities as private activities and homosexuals may claim to create their own 

families according to their wishes. State cannot prevent these activities, because 

these are the parts of individual liberty, which cannot be curtailed by the State on the 

ground of violation of natural justice. If these civil or individual liberties are to be 

curtailed by the State, then the procedure to be adopted should be just, fair and 

reasonable procedure or according to the rules of natural justice. Therefore, these 

rights have got special status after the enactment of the said article. However, these 

are the chances of misuse of this article at the time of exercise of right to respect for 

private life, if appropriate limitations are not imposed on it.   

 Again, we should come to the question of workplace or employee 

surveillance as against the right to respect for private life. Employees generally use 

mechanisms of workplace surveillance to keep check upon the employees’ activities. 

After the enactment of Article 8, this mechanism has suffered from serious 

hindrances, because employees can take the plea of Right to Privacy or private life 

against the workplace surveillance. New concept has also come into being, called 

the concept of Workplace Privacy, on the basis of which employees cannot use 
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unlimited surveillance techniques on employees, so that, their individual liberty at 

the workplace may be violated. Therefore, Article 8 has upheld various human 

rights, which the State cannot curtail easily and as such, a new dimension has come 

into being in U.K. thereafter in the arena of Right to respect for Private Life.  

 There are few more provisions of the Human Rights Act, 1998 which are 

pertinent to mention in this respect. The Act makes it unlawful for public authorities 

to act in a way which is incompatible with the Convention. Courts will not be able to 

ignore previous law, but common law and legislation is so far as they relate to public 

authorities must be developed and interpreted taking into account the Convention, as 

interpreted by the European Human Rights Commission and Court of Human 

Rights.131  

 In this respect, Section 12 of the Human Rights Act, 1998 is the most 

important section, which has upheld the Right to Freedom of Expression. This 

section provides that, Right to Freedom of Expression should always be upheld, 

except in case of any express privacy Code and that could also be curtailed on the 

ground of public interest or material in the public domain. Section 12(3) increases 

the application for breach of confidence, but it equates breach of confidence with 

libel. Due to this reason, it has become a serious impediment for development of 

Right to Privacy, even after the passing of the Human Rights Act, 1998, because 

considering the aspect as libel means, rejection of the mental feelings of the sufferer, 

which is the basic outline of Right to Privacy. The Section 12(4) dwells upon the 

aspects of public domain as well as the Press Complaints Commission Code of 

Practice, which is a Privacy Code, but in the ultimate effect, this section brings a 

dichotomy between Right to Privacy and Freedom of Expression.132 This is the 

effect of European Convention which has upheld both Right to Privacy and Freedom 

of Expression. As such, the Human Rights Act has also suffered from the same 

problem, because it has tried to implement the said Convention. Hence, it can be 

said finally that, the Human Rights Act, 1998 has given birth to a new dimension in 

the periphery of Right to Privacy and that is the dichotomy between Privacy and 

Freedom of Expression.   
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4.3.3.20.  Telecommunications Privacy : The Telecommunications (Data 

 Protection and Privacy) Regulations, 1999  

 The Telecommunications (Data Protection and Privacy) Regulations, 1999 

is another important regulation in U.K. for protection of Privacy of Communication. 

It is amended by the Telecommunications (Data Protection and Privacy) 

Regulations, 2000 in order to implement the EU Telecommunications Data 

Protection Directive (97/66/EC), which has further been amended in 2000. The 

provisions of the Regulations supplement the Data Protection Act by providing for 

the processing of personal data in connection with the provision of publicly 

available telecommunications services and public telecommunications networks. 

The Regulations include limiting the use of traffic and billing data by those 

operating in the telecommunications sector and in particular prohibit the sending of 

unsolicited direct marketing faxes to corporate subscribers to receive direct 

marketing phone calls.133  

 Therefore, these Regulations are helpful for protection of Privacy of 

Communication and more specifically, for prevention of direct mail services. Direct 

mail service providers are getting personal information of the telephone subscribers 

from the telecommunications departments and are sending unsolicited mails, faxes 

or calls relating to promotional offers to the telephone subscribers. As these calls, 

mails or faxes are made without the permission of the telephone users as well as the 

information is taken without their knowledge or consent, these activities amount to 

gross violation of their Privacy of Communication. In this sense, these Regulations 

have created a new dimension for protection of Privacy of Communication in U.K. 

Receiving of unsolicited direct mail is a serious problem in the contemporary social 

scenario, which should be prevented for the sake of the protection of Right to 

Privacy of Communication. In this respect, these Regulations have taken a good 

shape.  

 Apart from these provisions, there are few more provisions important for the 

protection of Privacy of Communication in these Regulations. Subscribers to 

telecommunication services will be able to protect their Privacy, free of charge, in 

respect of Calling Line Identification, whereby incoming calls can be identified by 
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either a Caller Display Service which requires equipment capable of displaying the 

calling number on a screen or by a Call Return Service whereby the previous caller’s 

number can be identified. Conversely, receiving parties, such as charity helplines 

will be able to block access to incoming caller’s numbers. Subscribers will also be 

able to determine the scope of their telephone directory entries and go ex-directory 

free of charge.134  

 Therefore, the Regulations have also created various provisions for 

protection of Privacy of Communication by providing independency to the 

telephone subscribers in respect of identification of the callers, blocking them and 

remain private by keeping themselves outside the purview of the telephone 

directory. As such, the scope and ambit of the Regulations are wide. The 

Regulations have been implemented concurrently with the Data Protection Act, 

1998. Article 5 of the Directive, which deals with confidentiality of communications, 

will have the greatest impact on privacy issues. It has been implemented by the 

Regulation of Investigatory Powers Act, 2000.135 This part of the Directive is really 

an important measure for protection of Privacy of Communication. Confidentiality 

of communication is utmost important for the sake of the protection of Right to 

Privacy.  

4.3.3.21. Privacy of Public Figures : The BBC Producers’ Guidelines, 2000  

 The BBC issues guidelines to its producers which include Privacy. In this 

respect, the BBC Royal Charter and Agreement has come into effect on May 1, 

1996.136 Since then, a number of BBC Charter and Agreements have been entered 

into and those have highlighted various aspects of producers as well as editorial 

guidelines. Among those, the BBC Producers’ Guidelines, 2000 is noteworthy in 

this respect. These guidelines have come into being in 2000 and being the fourth 

edition of the Guidelines, contains a summary of the BBC’s fundamental editorial 

values, like impartiality, accuracy, fairness, editorial independence and the 

commitment to appropriate standards of taste and decency.137  
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 Chapter 4 of the BBC Producers’ Guidelines, 2000 deals with the protection 

of Privacy. It is divided into the following parts:-  

1. Basic principles. 

2. Private Lives and Public Issues.  

3. Operating on Private Property.  

4. Doorstepping.  

5. Media Scrums.  

6. CCTV Footage.  

7. Missing People.138  

1. Basic Principles  

 The Basic principles provide that, the BBC should respect the Privacy of 

individuals, recognising that any intrusions have to be justified by serving a greater 

good. Accordingly, the Right to Privacy is qualified by:-  

(a) The Public Interest – People are less entitled to Privacy when protection of 

Privacy means concealing matters which are against the public interest.  

(b) Behaviour – People are less entitled to Privacy where their behaviour is criminal 

or seriously anti-social.     

(c) Location – The Right to Privacy is clearly much greater in a place such as a 

private home than it is in public places.139  

 The Basic Principles further provide that, private behaviour, correspondence 

and conversation should not be brought into the public domain unless there is a clear 

public interest. It is essential that BBC should operate within a framework which 

respects people’s Right to Privacy, treats them fairly, yet allows BBC to investigate 

and establish matters which it is in the public interest to know about.140  

2. Private Lives and Public Issues  

 According to these guidelines, public figures are in a special position, but 

they retain their Rights to a Private Life. The public should be given the facts that 

bear upon the ability or the suitability of public figures to attain or hold office or to 

perform their duties, but there is no general entitlement to know about their private 

behaviour, provided that, it is legal and does not raise important wider issues. As a 
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general principle, BBC programmes should not report the private legal behaviour of 

public figures unless broader public issues are raised either by the behaviour itself or 

by the consequences of its becoming widely known.141  

3. Operating on Private Property  

 On most occasions programme makers will seek permission before operating 

on private property. But there will be instances when it is acceptable for programme 

makers to operate on private property without seeking permission. For example, it 

may be acceptable to film or record in a public shopping precinct or a railway 

station, places where the public has general access. Or it may be acceptable in more 

restricted places where serious criminal or anti-social activity is being exposed. 

Sometimes going onto private land without authority can constitute a civil offence. 

Sometimes, however, there is a risk of committing criminal trespass. It is important 

for programme makers to understand the laws of trespass in detail and to seek 

advice, if they are in doubt about how to proceed. When the programme makers are 

on private property and are asked by the legal occupier to leave, they should 

normally do so promptly.142  

4. Doorstepping  

 Doorstepping is the term used in broadcasting to mean occasions on which a 

reporter confronts and records a potential interviewee without prior arrangement, 

either in public or sometimes on private property. People who are currently in the 

news must expect to be questioned and recorded by the media. Questions asked by 

reporters as public figures come and go from buildings are usually part of legitimate 

newsgathering, even if the questions are sometimes unwelcome, and the rules on 

doorstepping are not intended to prevent this.143  

 Apart from the cases mentioned above, in all other cases doorstepping should 

generally be a last resort. As such, it needs to be approved in advance by the Head of 

Department who should do so only if:  

(a) the investigation involves crime or serious anti-social behaviour, and  
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(b) the subject of the doorstep as failed to respond to a repeated request to be 

interviewed, refused an interview on unreasonable grounds, or if they have a history 

of such failure or refusal.144  

 Accordingly, it is to be remembered that, doorstepping should not be used 

merely to add drama to a factual report. Controller, Editorial Policy (CEP) must 

approve in advance, any proposal to doorstep where there has been no prior 

approach to the interviewee. CEP will usually grant permission only if there is clear 

evidence of crime or significant wrong-doing and if there is reason to suspect that a 

prior approach will result in the individual evading questioning altogether.145  

5. Media Scrums  

 When a person suddenly features in a news event, it may be proper for 

representatives of many media organisations to go to a private home for trying to 

secure pictures or interviews. This can result in large numbers of media people 

gathered in the street outside. It is important that the combined effect of legitimate 

newsgathering by a number of organisations does not become intimidating or 

unreasonable intrusive. The media people must not harass people unfairly with 

repeated telephone calls or repeated knocks at the door or by obstructing them as 

they come and go, because this could amount to a criminal offence of aggravated 

trespass if it takes place on private property. In these cases, BBC team may totally 

withdraw themselves from interviewing the person or may take any other decision. 

The appropriate decision will depend upon the precise circumstances, but 

considerations to bear in mind are:-   

(a) is the subject a private citizen or a public figure?  

(b) is the subject victim, villain or merely interested party?  

(c) has the subject expressed a clear intention or wish not to appear or give 

interviews?146  

 BBC generally follows these guidelines and as such, there will be cases when 

the BBC judges it proper to withdraw and therefore, misses material which other 

organisations gather and publish. However, prominent public figures must expect 

media attention when they become the subject news stories, but the open use of 
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cameras or other equipment on public property aimed at recording them on private 

property must be appropriate to the importance of the story. Any use of such 

equipment must respect the rights of public figures to a proper level of Privacy.147  

6. CCTV Footage  

 When dealing with Close Circuit Television (CCTV) video or recordings 

provided by the emergency services or other bodies or individuals, special care must 

be taken over issues of Privacy, Anonymity and Defamation. Any ignorance of the 

circumstances surrounding the recording increases the risk in using it and BBC must 

apply the same ethical, editorial considerations for recording the same as they would 

follow at the time of recording themselves. In these cases, the principles of this 

Chapter and Chapter 5, dealing with Surreptitious Recording should be applicable. If 

illegal or anti-social activity is shown, there may be real risks of defamation or 

contempt.148  

7. Missing People  

 BBC programmes sometimes broadcast details of missing people sent in by 

relatives and friends. While helping to trace people may be a useful public service, 

care must be exercised when deciding what details to broadcast for fear of causing 

embarrassment or distress to the person who is the subject of the message. 

Programme makers should bear in mind the fact that not all missing people wish to 

be traced and should exercise caution in accepting everything the family or friends 

say at face value. Before broadcasting, programme makers should consider whether 

to hold back information, the missing person might regard as being personal and 

private and which they might wish to keep secret.149  

 Among the BBC Producers’ Guidelines, only Chapter 4 is not important for 

protection of Privacy, Chapter 5 is also applicable for protection of Privacy and as 

such, pertinent to mention in this respect. Chapter 5 deals with Surreptitious 

Recording, which means, recording in clandestine or hidden manner. According to 

this Chapter, surreptitious recording should be allowed only in certain specific cases 

and not always. Therefore, such recording should always be made with special care 

and should follow the guidelines set out in Chapter 4 for protection of Privacy. As 
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these recordings are made in hidden manner, observance of rules of Privacy is must 

in these cases, because there is every chance of violation of Privacy of an innocent 

person.  

 The General Principles of Surreptitious Recordings are discussed hereunder. 

The BBC’s use of hidden cameras and microphones are governed by the principles 

set out in Chapter 4: Privacy. They should operate within a framework which 

respects people’s Right to Privacy, treats them fairly, yet allows BBC to investigate 

and establish matters which it is in the public interest to know about. Surreptitious 

recording should not be used as a routine production tool, nor should it be used 

simply to add drama to a report. The BBC will normally only allow the use of 

surreptitious recording for broadcasting for one of the following purposes:-   

(a) As an investigative tool to expose matters which raise issues of serious anti-

social or criminal behaviour, where there is reasonable prior evidence of such 

behaviour (Section 5).  

(b) To gather material, which could not be gathered openly, in countries where the 

local law appears inimical to fundamental freedoms or democratic principles or 

represents a serious impediment to responsible programme-making (Section 9: 

Observing Local Law, in Chapter 3: Fairness and Straight Dealing).  

(c) As a method of social research where no other methods could reasonably 

capture the behaviour under scrutiny. In such cases, it will be usual practice to 

disguise the identities of the individuals concerned (Section 6).  

(d) For purely entertainment purposes where the secret recording and any 

deception involved are an intrinsic part of the entertainment. In these cases it will 

always be necessary to obtain the consent of the individual recorded afterwards 

(Section 9).150  

 The use of long lenses can be a legitimate technique which may sometimes 

have the effect of recording people who do not know the camera is present. The 

deliberate use of such lenses, or of small video cameras, to conceal the camera from 

targeted individuals being photographed counts as surreptitious recording and is 

subject to these guidelines. Many ordinary people now carry video cameras or 

DVCs. Where the BBC uses people or equipment, including DVCs, to give the 
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impression of recording for purposes other than broadcasting, that recording is 

regarded as being carried out surreptitiously, and is subject to these guidelines. 

Occasionally recording for broadcasting can be performed openly but without 

declaring its end purpose. This may be preferable to recording which is entirely 

concealed. This qualifies as surreptitious recording and is subject to these 

guidelines.151   

 The BBC Producers’ Guidelines, 2000 has highlighted the aspects of 

protection of Privacy in good manner. These have covered various important aspects 

of Right to Privacy. The Guidelines have prescribed that, BBC Producers, Journalists 

and Photographers should always keep in mind the purview of protection of 

Individual Privacy at the time of taking photographs, covering news and producing 

any programme. These have suggested that, private individuals should always enjoy 

their Right to Privacy in their home and outside, doorstepping of media is not 

allowed except in exceptional circumstances, CCTV Coverage should be made 

without violating the Individual Privacy, and even the missing persons’ Privacy 

should be maintained while making any news about them. Accordingly, protection 

of Privacy of the public figures has also been suggested in respect of their private 

lives, while they are in private property and as such, unnecessary doorstepping as 

well as media scrums are not allowed. The positive side of these guidelines is that, 

these have tried to protect every aspect of Individual Privacy at the time of making 

any BBC news. Even these guidelines have upheld the protection of Privacy over the 

news gathering process. In this sense, BBC even supports compromise in the process 

of news gathering for the sake of protection of Individual privacy. Another 

important aspect is that, BBC has also prevented surreptitious recording, which is 

allowed only in limited circumstances.  

 Therefore, the BBC Producers’ Guidelines, 2000 has become fruitful for 

protection of Individual Privacy. According to these Guidelines, such Right to 

Privacy can be curtailed only on the grounds of Public Interest, Criminal or Anti-

social Activities and in the Public places. In this sense, more or less this right is 

absolute under these guidelines and can be curtailed only in the Public Interest or 

Criminal matters. No doubt, these guidelines are beneficial for protection of 
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Individual Privacy, but it is also necessary to examine the bindingness or 

enforceability of these guidelines. As these are only guidelines and not statutory 

provisions, these are having lesser enforceability. These are having only persuasive 

value and for the enforcement purpose, BBC requires entering into contracts with the 

Producers, so that, they are bound by the terms of the Contract to follow these 

guidelines. This is the limited force or negative side of these guidelines.   

 In this respect, the nature of these guidelines is presented hereunder. These 

Guidelines are a working document for programme teams to enable them to think 

their way through some of the more difficult dilemmas they face. What the 

Guidelines can do is to help BBC to make sensible calculations about those risks by 

learning on the experience of others who have been in similar situations. BBC staff, 

those freelancers working with BBC, and the independent Producers BBC 

commission – all need to be familiar with these Guidelines and to apply their 

underlying principles. This is more than just a moral responsibility. It is also a 

contractual obligation for everyone who makes programmes for the BBC. Where 

there is any doubt about the right approach, programme makers must consult their 

editorial manager. The BBC’s Controller of Editorial Policy must be consulted if any 

departure from the Guidelines, or their underlying principles, is contemplated. BBC 

has published the Producers’ Guidelines, firstly so that audiences can read for 

themselves the editorial standards that BBC aspires to, and secondly so that they can 

judge BBC’s performance accordingly.152  

 Hence, the bindingness and enforceability of the guidelines can be 

understood. These are of contractual nature and the producers are bound to obey 

these guidelines as parts of the terms of the contract. In this sense, these are having 

more nature than mere moral guidelines. The main thrust of BBC is to reach the 

heart of the audiences through these guidelines. Due to this reason, BBC has 

published these guidelines, so that, these will be proved helpful for building the 

goodwill of BBC in front of its audiences. Finally it can be said that, these guidelines 

are of contractual nature and as such, violation of Privacy can be redressed under 

these guidelines as a breach of contract. In this sense, it is like the age-old remedy of 

breach of confidence. Hence, no new right or remedy is created by these guidelines. 
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However, these can be taken as good initiative in the field of protection of Privacy in 

U.K., because something is better than nothing.   

4.3.3.22.  Privacy of Public Network : The Regulation of Investigatory Powers 

 Act, 2000   

 In U.K. Article 5 of the EU Telecommunications Data Protection Directive 

(97/66/EC), which has further been amended in 2000, deals with the confidentiality 

of communications and will have the greater impact on privacy issues. This article 

has been implemented by the Regulation of Investigatory Powers Act, 2000 (the RIP 

Act) which has come into force on 24th October, 2000. The RIP Act prohibits 

listening, storage or other kinds of interception or surveillance of communications 

by means of a public telecommunications network or a publicly available 

telecommunications service without the user’s consent, except when legally 

authorised. There is a limited exception which enables the Secretary of State, by 

regulations, to authorize the recording of communications in the course of lawful 

business practice for the purpose of providing evidence of a commercial transaction 

or any other business communication. Regulations, relating to lawful business 

practice in relation to the interception of communications, are currently being 

drafted.153  

 Therefore, the RIP Act has become a good piece of legislation for protection 

of Privacy of Communication. Not only that, it has also prohibited the unreasonable 

use of listening devices for interception or surveillance of the means of 

communication. In this sense, it has also prevented the evil effects of advanced 

scientific technology on Privacy of Communication. Such surveillance is allowed 

only in exceptional circumstances and according to procedure established by law. 

Hence, the Act is very much relevant in the contemporary social scenario, because 

interception of communication is a very serious matter in the modern day society 

owing to the invention of advanced scientific technology. In this respect, this Act is 

a product of the time.  

 Issues of Intercepted Communications have been dealt with seriously in U.K. 

In this respect, the Interception of Communications Act, 1985 has been enacted. But, 

the Act has been prompted by litigation which has established that telephone tapping 
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would not be a tort at Common Law, although it would be a violation of the 

European Convention on Human Rights. Due to this reason, this Act has been 

replaced by the RIP Act.154  

 The RIP Act, 2000 also extends the networks to which the Interception of 

Communications Act, 1985 has been applicable. It applies to network like the 

internet when used as a public network. The RIP Act makes it an offence to intercept 

communications on a private telecommunications system; unless a person has the 

right to control the system or the express or implied consent of the person whose 

calls are intercepted – S.1(2). It provides limited exceptions to the offence of 

interception and the new tort which the RIP Act establishes, covering the activities 

of the police and security services, and also for limited business purposes. 

Regulations are currently being drafted under the RIP Act setting out when such 

exceptions will apply, but also extending it to private networks, such as internal 

office networks. Currently there is a suggestion that both parties to a call will have 

to consent to this, unless it is a type of call for which there is a reasonable 

expectation that it will be taped to provide proof of business transactions, such as 

trading of securities. The RIP Act has been the subject of controversy as it will 

permit the police and security forces to require access to de-encrypted versions of 

encrypted communications and, in limited circumstances, the cryptographic keys to 

enable such communications to be de-encrypted.155  

 Therefore, RIP Act has taken various good initiatives for the protection of 

Privacy of Communication and for prevention of interception of communications. 

But, a number of defects of this Act have also been found. The Act has given 

profound powers to police and security forces for the purpose of interception of 

communications as a security measure. Though it is an exception under the Act, but 

there is every chance of misuse of the Act owing to this exception, because of the 

unlimited powers given under this exception. Police or security forces may leak any 

important security provision in lien of money, taking the help of the exception of the 

Act, which may amount to serious threat towards the national security of the 

country. This is a very common instance of corruption on the part of police or 

security forces. Hence, finally it can be said that, enactment of RIP Act is a very 
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good initiative for protection of Privacy of Communication in U.K., but it is not a 

full proof protection, because this protection should be exercised, subject to its 

exceptions.  

4.3.3.23.  Individual Privacy against Police Powers : The Criminal Justice and 

 Police Act, 2001  

 The Criminal Justice and Police Act, 2001 is an Act passed by the U.K. 

Parliament in order to tackle crime and disorder more effectively by giving extra 

powers to the police force. This Act has mainly been enacted for introduction of on-

the-spot penalties for disorderly behaviour, restrictions on alcohol consumption in 

public places and the creation of a new criminal offence for protesting outside 

someone’s house in an intimidating manner.  

 Though this Act is not directly applicable for the protection of Right to 

Privacy, but various provisions of the Act can be indirectly made applicable for the 

protection of Privacy thereof. In this respect, the important provisions of the Act are 

prevention of harassment of a person in his home (S.42), prevention of intimidating 

and harming witnesses (SS.39 & 40), prevention of doorstepping (though in indirect 

manner), incorporating codes of practice relating to visual recording of interviews 

(S.76) as well as making rules for taking fingerprints and samples (SS.78 & 80). All 

these provisions have been incorporated for prevention of crime in general. But, 

these provisions contain various components of Privacy and as such, Right to 

Privacy of Home, Individual Privacy as well as Privacy of Honour and Reputation 

can be protected in indirect manner with the help of these provisions. In this sense, 

various components of Right to Privacy get protection under Criminal Law, which 

would also help to protect Right to Privacy in U.K., though in limited extent.  

4.3.3.24. Privacy of Biometric Information : Protection of Freedoms Act, 2012  

 The Protection of Freedoms Act, 2012 has been enacted in U.K. to provide 

for the destruction, retention and use of certain evidential material, to impose 

consent and other requirements in relation to certain processing of biometric 

information relating to children, to provide for a code of practice about surveillance 

camera systems and for the appointment and role of the Surveillance Camera 

Commissioner, to provide for judicial approval in relation certain authorisations and 

notices under the Regulation of Investigatory Powers Act, 2000, to make provision 
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about criminal records including provision for the Disclosure and Barring Service 

and the dissolution of the Independent Safeguarding Authority as well as to make 

provision about the release and publication of database held by public authorities 

and to make other provision about freedom of information and the Information 

Commissioner. Therefore, this Act deals with the protection of various freedoms in 

U.K., which include the protection of Right to Privacy, Secrecy, Confidentiality and 

allied freedoms.  

 In order to analyse the provisions of Privacy protection under this Act, it is 

necessary to discuss various parts of the Act. This Act is divided into seven parts, 

under which various chapters of the Act are included. Some of those parts are related 

to the protection of Right to Privacy and allied freedoms, which are discussed 

hereinbelow:-  

Part 1 : Regulation of Biometric Data  

 This is the most important part related to the protection of various 

components of Right to Privacy. Chapter 1 of this part makes provision for the 

destruction, retention and use of fingerprints, footwear impressions and DNA 

samples. In addition it covers profiles taken in the course of a criminal investigation. 

In this respect, a new scheme has been added in this chapter, wherein it is provided 

that, the fingerprints and DNA profiles taken from persons arrested for or charged 

with a minor offence will be destroyed after the decision of either acquittal or not to 

charge. Moreover, this Part amends or omits Sections from the Police and Criminal 

Evidence Act, 1984 and Crime and Security Act, 2010 relating to the retention of 

fingerprints. In this respect, few provisions of this Part are worthmentioning, which 

are discussed below:-  

(i) Section 20 of Chapter 1 instructs the Secretary of State to appoint a 

Commissioner, to be known as the Commissioner for the Retention and the 

Biometric Material, to review the use and retention of biometrics by the 

government.  

(ii) Section 29 of Chapter 1 instructs the Secretary of State to make arrangements for 

a “National DNA Database Strategy Board” to oversee the operation of a DNA 

Database.  
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(iii) Chapter 2 requires schools and colleges to obtain consent of one percent of a 

child under 18 years for acquiring and processing the child’s biometric information 

and gives the child, rights to stop the processing of the biometric information 

without any parental consent. It also provides that, the processing of biometric 

information should be discontinued in case of any objection given by any parent of 

the child.  

Part 2 : Regulation of Surveillance  

 This Part is important, because it has provided rules and regulations for 

preventing unjustified surveillance on the citizens of the country. In this respect, 

Chapter 1 of the Part creates new regulation and instructs the Secretary of State to 

prepare a code of practice foe the use of Closed-circuit television automatic number 

plate recognition. Chapter 2 of the Part amends the Regulation of Investigatory 

Powers Act, 2000.  

Part 5 : Safeguarding Vulnerable Groups, Criminal Records etc.  

 This Part is important for destruction of criminal records of the persons 

acquitted or not charged for minor offences, which is utmost important for 

protection of Privacy or confidentiality of information regarding the past lives of 

those persons, so that, they can live a healthy and respectable life in the society in 

future. In this respect, Chapters 1 and 2 of the Part amends the Safeguarding 

Vulnerable Groups Act, 2006 and Police Act, 1997 with regards to carers and 

Criminal Records Bureau checks. It also removes the Controlled Activity and 

Monitoring sections from the Safeguarding of Vulnerable Groups Act. Chapter 3 

creates a new body corporate to be known as the “Disclosure and Barring Service”, 

which adopts some functions of the previous Independent Safeguarding Authority.  

Part 6 : Freedom of Information and Data Protection  

 This Part is another important portion of the Act, because it deals with the 

freedom of information and data protection. For the purpose of protection of Privacy 

it is necessary to create a balance between Freedom of Information and Data 

Protection. In this respect, this Act has created few provisions. This Part extends the 

existing Freedom of Information Act, 2000 extending the scope of the Act and 

amending the role of the Information Commissioner. It includes widening the rules 

on applying for and receiving datasets from public authorities for re-use.  
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 Hence, the Protection of Freedoms Act, 2012 is a good initiative for 

protection of various aspects of Right to privacy, because it has tried to regulate the 

circulation of biometric data, the use of electronic surveillance, to protect and 

safeguard the disclosure of criminal records as well as to protect the freedom of 

information and data protection. Protection of the secrecy of biometric data or 

prevention of disclosure of criminal records is obviously necessary not only for the 

protection of Right to Privacy, but also for the prevention of many serious 

consequences, like the commission of various crimes. In this sense, the Act has 

taken good steps. Moreover, biometric data is private data and one needs the 

protection of Privacy thereof. Old criminal records of a rehabilitated person should 

not be disclosed to anyone, because it may create obstacles in the path of leading a 

respectable life for that person or may take away his or her dignified status in the 

society. In this respect, protection of Privacy of those records is utmost important. 

Freedom of information is required in the public interest and on the contrary, data 

protection is required for the protection of Privacy of that information. In this 

respect, one legislation dealing with the protection of both the aspects is the need of 

the hour. As such, this Act has done a good job by doing the same.                                                    

4.3.3.25. The British Constitution, 2015  

 The British or U.K. Constitution has not yet been framed, which means, U.K. 

has no written Constitution till date. Though it is said that, U.K. has an unwritten 

Constitution, but it is not easy task to establish an unwritten Constitution. Moreover, 

the principles of an unwritten Constitution are based on customary law and as such, 

not always easy to enforce. Due to this reason, it is hard to find pout British 

Constitutional law on Privacy. However, in the recent period, British Parliament and 

the legal field have felt the necessity of enacting a written Constitution. In this 

respect, Parliament, through the Political and Constitutional Reform Select 

Committee of the House of Commons, has spent the full fixed five-year term of the 

2010 Parliament for the possible codification of the United Kingdom’s Constitution. 

As such, they have prepared a Draft U.K. Constitution in March 2015156 with 

options for further reform. In fact, it is draft form of a codified Constitution, which 

is published for further consultation from various sections of U.K. society. When the 
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urge for codification of a written Constitution is felt and favourable responses have 

come into being from different sections of the society, this draft Constitution has 

been prepared.  

 Though this written Constitution is in the draft stage and requires further 

approval for codification, but it can be said that, it is a good attempt in U.K. This 

Constitution contains good amount of features of a modern Constitution and more or 

less it has a scientific basis. The most important part of this Constitution is that, it 

has framed Bill of Rights on the basis of the European Convention on Human Rights 

and Fundamental Freedoms, 1950 and the Human Rights Act, 1998. Under the head 

‘Bill of Rights’, a number of basic human rights have been guaranteed without 

qualification to all persons within the United Kingdom. It has also listed a number of 

other human rights, which may be qualified by law and guaranteed to all persons 

within the United Kingdom. The list contains two important rights declared in the 

European Convention on Human Rights relating to protection of Right to Privacy. 

Those are:-  

(i) The right to respect for private and family life, home and correspondence.  

(ii) The right to marry and found a family.  

 Therefore, at last, the concern for protection of Right to Privacy has been 

raised in U.K. Though it has never recognised the necessity of codification of 

separate law on Privacy therein, but ultimately it has understood the urge of 

recognising the convention rights and as such, has upheld those rights as 

Constitutional provision of Bill of Rights. In this respect, incorporation of Right to 

respect for Private Life and Right to marry and found a family, is an important 

aspect, because protection of Right to respect for private life gives certain amount of 

protection to Individual Privacy and protection of Right to marry and found a family 

gives certain amount of protection of Right to Privacy of Family and Marriage. In 

this sense, U.K. has finally realized the necessity of providing constitutional status 

to the Convention rights as well as the need for protection of Right to respect for 

private life at the Constitutional level.  

 As such, it is a very good attempt in U.K. for protection of Right to Privacy 

at the Constitutional level. But, the negative side is that, this Constitution is only at 

the draft stage till date and has no enforceable capacity as well as needs further 
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reconsideration. In this respect, it has a long way to go. However, inspite of its 

negative sides, it is positive that, U.K. has finally understood the necessity of a 

written Constitution in the year 2015. This draft Constitution can, at least raise 

general awareness about the basic human rights and public awareness for the making 

of a written Constitution. This awareness will ultimately lead towards the enactment 

of a written Constitution and incorporation of Right to Privacy therein, finally. So, 

we can hope for a better future in U.K.  

4.4. Privacy Laws in India : An Introspection  

 Right to Privacy in India is not of recent origin; it is an age-old concept and 

can be traced back from ancient Indian society. In fact, traces of Right to Privacy or 

the law governing this right are found both in the ancient Indian Hindu religious 

texts and in the medieval Indian Muslim religious texts. This right is recognised by 

the Vedas and Koran both. In this sense, it was a well-established right in India since 

the very beginning. Though Indian society, since the ancient period, was an open 

society and as such, free mixing without maintaining any Privacy was a very 

common Indian culture, but the recognition of Right to Privacy was witnessed from 

the ancient Indian texts. Privacy was a very common feature in the closed societies 

of the western culture, which was absent in the Indian society. But, the Grihya-

Sutras of the Vedas and the rules relating to construction of houses in the Kautilya’s 

Arthashastra were the examples of following of Privacy norms in the ancient Indian 

society. Moreover, observing the custom of ‘Purdah’ by the Hindu women in the 

ancient period and the Muslim women in the medieval period would provide ample 

evidence of existence of Right to privacy in India. In this sense, concept of Privacy 

was not alien in India.  

 The nature of Right to privacy in Indian society is typical owing to the Indian 

social system. It is a peculiar blend of constitutional, customary and common law 

right scattered over various legal fields in India. Therefore, this right is not confined 

to a particular area only in India; rather it has various dimensions and covers various 

types of rights thereof. As a customary right, it is treated as an easement forming 

part of statutory law. As a part of our constitutional rights to life and liberty, it is 

considered to be the illustration of progressive development of human rights and 
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basic freedoms.157 The western concept of ‘Privacy Tort’ has not been developed in 

India in the same manner, but violation of Right to Privacy can be redressed under 

the tort of defamation. In this respect, Supreme Court of India has also pronounced 

important judgments. Again, in case of defamation, Right to Privacy of Reputation 

is also harmed, which can be redressed simultaneously under Article 21 of the Indian 

Constitution on the ground of Right to Life and Personal Liberty. Apart from that, 

various statutory provisions are available in India, which can provide protection to 

various components of this right. But, a comprehensive legislation protecting this 

right separately is still unavailable in India.  

 Though every component of Right to Privacy has not been developed equally 

in India, but the growth of this right as a customary, constitutional and statutory 

right has been marked as the threshold of a new era in India. Right to Privacy and 

Right to Information, both the rights are essential for the establishment of a well-

balanced society. Indian society is an open society and cultural development through 

social interaction as well as close connection, is a common feature therein. In this 

type of society, people are happy to help their neighbours without their consent or 

asking for help. As such, social relationship is so close herein, that the people do not 

need consent for helping each other, they are always voluntarily ready to do that. In 

this type of society, people never feel the urge of having Privacy as well as they 

never feel the violation of privacy, whenever any neighbour or outsider comes into 

one’s house without prior permission or consent. Therefore, it is very tough to 

develop a concept, like Right to Privacy in India. Due to this reason, it has not been 

developed in well manner in India.  

 But, it is not true that, Privacy is a concept alien in India. The traces of 

Privacy have been found in the ancient and medieval religious texts in India, like 

Ramayana, Mahabharata, Vedas, Smritis, Kautilya’s Arthashastra and Koran. In 

fact, idea of Privacy has been flourished in India, at first, as a customary right. The 

need for Privacy has been felt in the construction and residing of houses, especially 

in the areas, where women have been resided. The necessity of Purdah among Hindu 

and Muslim women has also been found in India, wherein the root of Privacy is also 

rest. In fact, there are several customary rules prevailing in India which protect 
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privacy interest of an individual. Apart from that, constitutional provisions have 

provided protective umbrella to this right. Besides customary rules and 

constitutional provisions, several other statutes recognize Right to Privacy directly 

or indirectly.158 In this respect, a detail discussion of the Customary, Constitutional 

and Statutory Laws of Privacy is required, which is presented hereinbelow.  

4.4.1. Privacy under Customary Laws of India : An Examination   

 Custom has been recognised as one of the important sources of law in India. 

It takes birth in some need felt by the society and satisfaction of such need might 

have been obtained in the beginning, through some transitory and isolated acts 

gradually giving rise to general conviction of the necessity of such satisfaction. The 

acts would develop into a Customary Law of people. There are so many rights 

derived from customary rules. Not all of the customs but few of them are codified as 

the law of the nation. It is not only Acts of the legislature or subordinate legislation 

but also customs and usages having the force of law. This is made clear by the 

definition of the expression “law” in Clause (3) (a) of Article 13 of the Constitution 

of India. The term “law” includes “customs” and “usages” having the force of 

law.159  

 Indian judicial history indicates that, Privacy as a right was recognised as a 

part of custom from ancient times and received statutory recognition in Section 18 of 

the Indian Easement Act, 1882. Illustration (b) of that section is said to be providing 

legitimacy to this customary right and ensures its continuous enjoyment in 

accordance with custom. There exists in some parts of India a principle, based upon 

Hindu customary law, that a property owner, to ensure his Privacy, may acquire an 

easement over the property of a neighbour preventing him from erecting a window, 

overlooking the window of his own house. This principle in a codified form has 

existed since 1773 and in some States of India; it is judicially enforced under the 

Indian Easements Act, 1882.160  

 It is, however, clear that there is no general recognition of this right as such 

and the courts before they could grant relief in a complaint of invasion of Privacy, 

insisted on proof of custom. So when it is generally known that in a particular town 
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or State, the Privacy was customary, the courts took judicial notice of the custom 

under Section 57 of the Evidence Act, 1872. In such case the plaintiff was absolved 

of this responsibility of proving the custom as a fact. Illustration (b) of Section 18 of 

the Easement Act makes it clear that, such a right can be acquired as a customary 

easement. Inspite of it, the judicial trend does not appear to be either permitting its 

acquisition otherwise or extending the ambit and scope of this right.161  

 Therefore, Privacy as a Customary Easement Right was recognised in India 

since the very beginning, traces of which are found in the Indian Easement Act, 

1882. From this, such contention can be drawn that, the recognition of Customary 

Easement Right to Privacy since the ancient period has got statutory recognition in 

India in the pre-independence era by the passing of the Indian Easement Act, 1882. 

According to Section 18 of this Act, any person can claim his Privacy as an 

easement upon his neighbour’s property by preventing him from construction of a 

window in his premises overlooking the premises of the person claiming the 

Privacy. It means, a person cannot construct a window in his premises from which 

the premises of his neighbour is seen in such a manner, that his neighbour’s Privacy, 

within the premises, is violated. This provision was existed in India as a customary 

right since the ancient period and later on, it has got statutory recognition under 

Section 18 of the Indian Easement Act, 1882.   

 Apart from the Customary Right to Privacy relating to possession or 

enjoyment of land or property, there are other types of Customary Right to Privacy 

prevalent in India. One of them is Section 509 of the Indian Penal Code, 1860, 

which specifically declares that, any intrusion upon the Privacy of a woman, 

intending to insult her modesty, should be called a crime. Therefore, it is another 

example of statutory recognition of Right to Privacy in India since the pre-

independence era. It considers violation of Right to Privacy of a woman as a crime, 

but this right has certain limitation. Recourse under this section can be taken only 

when Privacy of the woman is violated with the intention to insult her modesty and 

not otherwise. In this sense, this is not a full-proof provision for protection of 

Privacy of a woman. Under this section, violation of Privacy of a woman should 

always be coupled with the intention to insult her modesty. Due to this reason, it is 
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felt that, India has not yet developed any full-proof law for protection of Right to 

Privacy only. However, this attempt gives protection to Right to Privacy partly; 

hence it is a good attempt.  

 Another important aspect of this section is that, it provides a Customary 

Right to Privacy separate from the land or property right. Moreover, this right has 

not borrowed from England, because England has never considered the existence of 

any Customary Right to Privacy. Therefore, it is a long practised tradition in India, 

which has been codified in the form of Section 509 of the Indian Penal Code, 

1860.162 There is no doubt about the existence of Customary Right to Privacy in 

India, because traces of such right are found in the ancient and medieval period. 

Biggest example of existence of this right is found in the texts of ancient literatures, 

like Vedas, Manusmriti, Kautaliya’s Arthashastra, Ramayana and Mahabharata. 

Again, similar contention is found in the Koranic injunctions of the medieval period. 

Hence, incorporation of this right in the Indian Penal Code is nothing but the 

codification of an existing Customary Right to Privacy. Another example of a 

separate Customary Right to Privacy in India is Section 26 of the Indian Limitation 

Act, 1963. Under this section, a Right of Privacy cannot be acquired, but may arise 

by express grant or local usages.163 This section gives recognition to the acquisition 

of Right to Privacy by local usages. Hence, in India, a number of instances are found 

regarding the existence of Customary Right to Privacy.  

 Recognition of Customary Right to Privacy is not only subjected to the 

statutory recognition, but also under the auspices of the Indian Judiciary. Therefore, 

it is found that, the Customary Right of Privacy has been upheld by majority of the 

High Courts of India. It would, therefore, appear that Privacy Right as a custom 

covers a part of Common Law wrong amounting to tort and would overlap Dean 

Prosser’s first category of intrusion cases with the main difference that such cases in 

tort have a wide ambit and scope and include personal acts as well. It may, however, 

appear that with the modernisation of the society, practice of ‘Purdah’ system has 

been reduced and therefore, not many cases of invasion of Customary Right to 

Privacy mow go to our law courts.164 Hence, Privacy as a Customary Right is not 
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practically found in large numbers in the Indian society in the present social 

infrastructure. Use and exercise of this right have been minimized in this manner, 

whereas, it is flourished in some other form, like the Constitutional Right to Privacy.   

4.4.2. Privacy under Constitutional Law of India : An Estimation  

 The basic issue is whether we, in India, by Constitutional creed, belong to 

the system of Open Government and respect for human Privacy in communication 

processes or otherwise or whether, we propose to, perpetuate the imperial ethos of 

the State’s paramount power to rape Privacy in communication and to police human 

intimacy tearing up confidential relations of individuals as of no concern to the 

dignity and worth of the human person.165 This is a perfect thinking regarding the 

need for protection of Privacy in the contemporary Indian society. Privacy is a part 

of human dignity and if Privacy is denied, actually human dignity is denied. Right to 

live with human dignity is such a human right, which can never be denied in a 

civilized human society, because without the existence of this right, human being 

can never live as a human being. The very basis of human existence is the human 

dignity. United Nations has tried to protect the human dignity since its inception and 

as such, it has enacted the Universal Declaration of Human Rights, 1948, wherein a 

long list of human rights has been provided, the very basis of which is the 

establishment of human dignity.  

 Therefore, Right to live with human dignity has got international protection 

with the hands of the United Nations. It is fulfilled only when the Right to Privacy is 

recognised and protected, because Privacy means freedom to quarantine oneself or 

share information with others. As such, if one would like to remain secluded or not 

wants to share personal information with others, then taking of his or her personal 

information without his or her knowledge would certainly amount not only to the 

violation of Privacy, but the violation of human dignity also. Moreover, freedom or 

Privacy is the very root of a democratic form of Government. People are the very 

basis of democracy and if people are not having freedom, then how can a democratic 

form of Government be continued or what would be the meaning of that democracy? 

Therefore, every fundamental or basic human right of the people should be upheld in 

a democratic set up, otherwise it would turn into a totalitarian state. As such, India 
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being a country by having democratic form of government, should try to protect the 

Privacy and human dignity of its people. Then only it is possible to establish the 

other tenets of democracy, like Rule of Law, Good Governance and 

Constitutionalism. In this respect, what is necessary is the establishment of a strong 

Constitutional Law and the protection of Privacy as well as human dignity under 

that law. Hence, it is necessary to examine the Constitutional Law of India to find 

out its appropriateness for the protection of Right to Privacy in India.  

 As a matter of fact, Indian Constitution does not cover Right to Privacy 

expressly as one of the Fundamental Rights. There was no existence of this right at 

the time of the making of Indian Constitution. It has been developed later on. But, it 

has been developed later on. But, it has a great Constitutional history of its 

development.  

4.4.2.1. Development of Right to Privacy in India : The Constitutional History  

 The Constituent Assembly Debates on “Fraternity Clause” of the Preamble 

project the importance of the dignity of the individual. A few members, like B. 

Pattabhi Sitaramayya, Srimati Durga Bai, Thakurdas Bhargava, B. V. Keskar, T. T. 

Krishnamachari, M. Ananthasayanam and K. Sanathanam of the Constituent 

Assembly moved an amendment in order to change the drafting of the clause in the 

following form:-  

“Fraternity assuring the unity of Nation and the dignity of the individual.”166 

 But, the proposed amendment was not supported by the other members of 

the Constituent Assembly. They rejected the proposal amendment on the ground 

that, “dignity of the individual” should come first, because unless and until the 

“dignity of the individual” is assured, “unity of Nation” is impossible to achieve. In 

this sense, main contents of the said amendment were supported, but the order of the 

wordings was not. Further, in the Constituent Assembly amendment on the lines of 

the Fourth Amendment of the U. S. Constitution was moved by Kazi Karimuddin 

and it was also supported by Dr. B. R. Ambedkar.167  

 In this respect, the contention of Dr. Ambedkar is quoted hereunder:-  

 “I am however, prepared to accept amendment No. 512 moved by 

Mr. Karimuddin. I think it is a useful provision and may find place in our 

Constitution. There is nothing novel in it because whole of the clause as 
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suggested by him is to be found in Criminal Procedure Code so that it 

might be said in a sense that there is already the law of the land. It is 

perfectly possible that the legislation of the future may abrogate the 

provisions specified in the amendment, but they are so important so far as 

personal liberty is concerned that it is very desirable to place these 

provisions beyond the reach of the legislatures and I am, therefore, 

prepared to accept this amendment”.168  

 

 However, Dr. Ambedkar’s support was a little reserved one and not forceful 

enough to secure incorporation of Right to Privacy in the Indian Constitution. 

Possibly the Constituent Assembly members did not visualize the importance of the 

Right to Privacy as an aspect of personal liberty. But, the Constituent Assembly 

after postponement of this question voted against the adoption of this amendment. 

Although the Right to Privacy similar to Fourth Amendment of the U. S. 

Constitution was denied, yet the Constitution guaranteed the second right as is 

available in the Fifth Amendment of the U. S. Constitution, that is Protection against 

Self-incrimination vide Clause (3) of Article 20 of the Constitution of India.169  

 Protection against self-incrimination is an important aspect of personal 

liberty; not only that, if that right is recognised, it means, every person should have 

the freedom to decide, whether he or she will confess his or her guilt or not. It 

means, State cannot force any person to confess his or her guilt or nobody can be 

forced for self-incrimination by the State. Grant of freedom for confession is one 

aspect of Right to Privacy. If one has the freedom to decide whether he or she will 

confess or not, then he or she has the Privacy of Confession. This is also one 

important aspect of personal liberty as an individual person is granted such liberty. 

In this sense, it is the Privacy of Personal Liberty. As such, it is a good attempt in 

India for protection of Right to Privacy in indirect manner. It is indirect, because it 

has never spoken about the Right to Privacy expressly. Interpretation of Right to 

Privacy under this Article has been made by the Judiciary only. In this sense, it is 

not a full-proof protection; however, the attempt is good. 

4.4.2.2. Constitutional Right to Privacy in India : The Present Position  

 Though granting of protection against Self-incrimination has guaranteed 

certain amount of Personal Liberty, but rejection of recognition of Right to Privacy 

in express manner has prevented the full-proof protection of Personal Liberty under 
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the Indian Constitution. Due to this reason, Personal Liberty has suffered to a great 

extent in India. But, the main article relating to Personal Liberty under Indian 

Constitution is not the Article 20 but the Article 21. Article 21 provides protection to 

each and every person the Right to Life and Personal Liberty in India. This article 

has extended its scope and ambit enormously after the judgment in the case of 

Maneka Gandhi v. Union of India. After such extension, this article has included a 

number of human rights as fundamental right to Life and Personal Liberty by way of 

judicial interpretation in India. As such, Article 21 is playing an important role for 

protection of Right to Privacy in India, but it is also not a full-proof protection 

without the help of judicial activism in India.  

 The Preamble of the Constitution of India has assured the dignity of the 

individual. As such, it has created the door open for protection of Right to live with 

human dignity.  As already discussed, Privacy is an integral part of human dignity 

and in this sense; Preamble has accepted this concept as well as created the path for 

development of Right to Privacy. But, the fallacy of the Indian Constitution is that, it 

has failed to recognise and protect this right expressly in Part-III of the Constitution 

as a Fundamental Right. In this sense, it can be said that, Right to live with human 

dignity has also remained incomplete and is dependent for its enforcement only on 

the mercy of the judiciary. This is not the only failure for protection of Right to 

Privacy under the Indian Constitution, but there are others also. In this respect, 

another important aspect, which is pertinent to mention is that, Right to Privacy has 

also not been mentioned as a “reasonable restriction” to the Right to Freedom of 

Speech and Expression under Article 19 (1) (a). Article 19 (1) (a) guarantees Right 

to Freedom of Speech and Expression and Article 19 (2) imposes “reasonable 

restrictions” on the Right to Freedom of Speech and Expression on the following 

grounds:-  

(i) Sovereignty and Integrity of India. 

(ii) Security of the State.  

(iii) Friendly relations with Foreign States. 

(iv) Public order, decency or morality. 

(v) Contempt of Court. 

(vi) Defamation.  
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(vii) Incitement to an offence.  

 Therefore, it is found that, Article 19 (2) allows “reasonable restrictions” on 

the Right to Freedom of Speech and Expression only on the above grounds, which 

do not include the ground of Right to Privacy. It means that, Right to Freedom of 

Speech and Expression can be curtailed, if it violates any of the above-mentioned 

grounds, but it can never be curtailed, if it violates the Right to Privacy of an 

individual human being. As such, it is another impediment on the growth of Right to 

Privacy under the Constitutional Law of India. Right to Privacy is an important 

human right as also a part of Right to live with human dignity. But, Freedom of 

Speech and Expression can never be curtailed for the violation of this right. It is 

another negative side of Part-III of the Indian Constitution as well as an obstacle on 

the exercise of Right to live with human dignity. It is also noteworthy in this context 

that, the result of the restrictions being exhaustively enumerated is that, unless a 

publication that involves the individual’s Privacy is “immoral” or “indecent” it 

does not fall foul of Article 19 (2).170 Hence, Right to Privacy can be enforced under 

this article only in implied manner by taking the help of the ground of “decency or 

morality”. This should not be the right approach, because Right to Privacy is an 

important right on its own and it is not dependent on decency or morality. Hence, its 

enforcement through back door in this manner is not expected in a democratic 

country like India.  

 However, this lacuna has not prevented the courts from carrying out a 

Constitutional Right to Privacy by the creative interpretation of Right to Life under 

Article 21 and the Right to Freedom of Movement under Article 19(1)(g). In other 

words, in the absence of any express constitutional or statutory provisions 

recognising Right to Privacy the Indian Courts have seized the opportunities 

whenever they came and tried successfully to bring the Privacy right within the 

purview of fundamental rights. Even though Right to Privacy is not enumerated as a 

fundamental right in our Constitution, it has been inferred from Article 21.  

 Similarly, Article 20 of the Constitution of India provides right against self-

incrimination. This privilege against self-incrimination is one of the great landmarks 
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in man’s struggle to make himself civilized171 which exempts a person to speak 

against himself. It enables the maintenance of human Privacy and observance of 

civilized standards in the enforcement of criminal justice.172 Moreover, there are also 

other articles in this respect. Article 23 of the Constitution of India prohibits traffic 

in human beings, beggar and other similar forms of forced labour. It protects the 

person’s autonomy and individuality. It recognizes the inviolate personality. 

According to Warren-Brandeis, Privacy means the inviolate personality. In this 

sense, Article 23 protects the Individual Privacy. Further, the Constitution 

guarantees freedom of conscience and right to profess, practice and propagate 

religion to all persons subject to public order, morality and health. Any religious 

Privacy, if it exists, can be protected under Article 25 of the Constitution of India. 

Right to Equality or equal protection of law under Article 14 of the Constitution 

provides everyone similar kinds of Right of Privacy.173 Hence, instances of various 

components of Right to Privacy can be found in various articles throughout the Part-

III of the Indian Constitution.  

 Instances of Right to Privacy can be found not only under Part-III of the 

Indian Constitution, but also under other parts. In this respect, it is necessary to 

mention that, all the fundamental rights can be remedied under Articles 32 and 226 

of the Indian Constitution. As a safeguard, the Supreme Court of India and other 

High Courts exercise wide powers for enforcing these rights by issuing writs of 

Habeas Corpus, Certiorari, Mandamus, Quo Warranto and Prohibition under 

Articles 32, 226 and 228 of the Constitution. Article 13 of the Constitution forbids 

the State from making any law or regulation in contravention of these rights and if 

any such law is made, that can be declared void. Constitutional Right to Privacy is 

emanated under these provisions of the Constitution.174 Therefore, in case of 

violation of Right to Privacy, remedies can be sought under these articles of the 

Constitution. In this sense, though Right to Privacy is not directly remedied under 

the Constitution, but violation of this right can be redressed under the above-stated 

articles of the Constitution. Right to Privacy is recognised as a fundamental right in 
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indirect manner under various articles of the Constitution and as such, it can be 

redressed under the provisions of the Right to Constitutional Remedies.  

4.4.3. Privacy under Statutory Laws of India : An Assessment  

 In the backdrop of international recognition of Right to Privacy and the 

Constitutional protection of Right to Privacy in India, it can be said that, the term 

‘Privacy’ has not been used in most of the Indian statutes. This contention draws the 

inference that, there has been no statutory recognition of Right to Privacy in India. 

But, this inference is not true, because the Customary Right to Privacy in India has 

got statutory recognition under the Indian Penal Code, 1860 by declaring that 

“intrusion of Privacy” is an offence under the said code. Such recognition provides 

the idea that, inspite of India being an open society; Right of Privacy has found an 

important place in India since the very beginning as a Customary Right, which later 

on, has been recognised as a Statutory Right. Privacy is a feeling, a sentiment which 

rests upon the minds of the individuals in a given society, the need for which is felt 

by the individual human beings at a certain point of time. In this sense, the existence 

of Privacy in India proves the concern of Indian citizens for Right to Privacy as well 

as the recognition of this right by the Indian Legal Thought and its codification 

therefrom.  

 Taking into account the contemporary problems relating to the protection of 

Right to Privacy in India, the statutory protection of Right to Privacy is evaluated 

hereunder. In this respect, a number of statutes covering one or two aspects of 

protection of Right to Privacy, either directly or indirectly are listed below:-   

(i) The Indian Penal Code, 1860. 

(ii) The Divorce Act, 1869.  

(iii) The Indian Contract Act, 1872. 

(iv) The Indian Evidence Act, 1872.  

(v) The Indian Trusts Act, 1882.  

(vi) The Indian Easements Act, 1882.  

(vii) The Indian Telegraph Act, 1885.  

(viii) The Indian Post Office Act, 1898.   

(ix) The Official Secrets Act, 1923.  

(x) The Emblems and Names (Prevention of Improper Use) Act, 1950.  
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(xi) The Special Marriage Act, 1954.  

(xii) The Hindu Marriage Act, 1955.  

(xiii) The Children Act, 1960.  

(xiv) The Medical Termination of Pregnancy Act, 1971.  

(xv) The Code of Criminal Procedure, 1973.  

(xvi) The Press Council Act, 1978.  

(xvii) The Family Courts Act, 1984.  

(xviii) The Indecent Representation of Women (Prohibition) Act, 1986.  

(xix) The Public Records Act, 1993.  

(xx) The Pre-Conception and Pre-Natal Diagnostic Techniques (Prohibition of 

Sex Selection) Act, 1994.  

(xxi) The Information Technology Act, 2000.  

(xxii) The Right to Information Act, 2005.  

(xxiii) The Press Council of India Norms of Journalistic Conduct, 2010. 

(xxiv) The Juvenile Justice (Care and Protection of Children) Act, 2015.  

 An evaluation of the above-mentioned statutes with respect to the protection 

of Right to Privacy is stated hereinbelow.  

4.4.3.1. Privacy and Insult on the Modesty of Women : The Indian Penal Code, 

 1860  

 The Indian penal Code, 1860 is a comprehensive penal code in India for 

punishment of Crimes within and outside India committed by Indian Citizens or 

otherwise. But, it has not expressly dealt with the protection of Right to Privacy. 

Inspite of that fact, certain provisions of the code can be mentioned which either 

expressly or impliedly deal with the protection of privacy. In this respect, Section 

509 of the Indian Penal Code, 1860 is worth mentioning. The Section runs as 

follows:-  

Section 509 

Word, gesture or act intended to insult the modesty of a Woman 

 Whoever, intending to insult the modesty of any woman, utters any 

word, makes any sound or gesture, or exhibits any object, intending that 

such word or sound shall be heard, or that such gesture or object shall be 

seen, by such woman, or intrudes upon the Privacy of such woman, shall be 

punished with simple imprisonment for a term which may extend to one 

year, or with fine, or with both.  
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 The above-mentioned Section 509 has been amended by the Criminal Laws 

(Amendment) Act, 2013 and by the said amendment, few changes have been made in 

the last line of the section, wherein the words “shall be punished with simple 

imprisonment for a term which may extend to three years, and also with fine” have 

been substituted instead of the original words. Therefore, the strictness of section in 

the matters of punishment has been increased in the recent period. As regards the 

point of view of protection of Right to Privacy, it can be said that, protection of 

Right to Privacy was found in India since the ancient period in the customary laws. 

Mention of that right was also found in the literatures of ancient and medieval 

period. Incorporation of Section 509 in the Indian Penal Code is nothing but the 

statutory recognition of that age-old Right of Privacy in the Penal Laws.  

 The Right protected under Section 509 of the Indian Penal Code is not only 

the Right to Privacy, but it also gives protection against intrusion upon the modesty 

of a woman. In fact, this section declares any intrusion upon the modesty of a 

woman, a Crime. Under this section, intrusion or insult upon the modesty of a 

woman includes the intrusion upon the Privacy of a Woman. Accordingly, this 

section provides protection to the Privacy of a Woman, but in a limited manner, only 

as a part of the insult upon the modesty of a woman. However, it is a good attempt 

for protection of Right to Privacy in India under the Criminal Law. This provision 

has further been strengthened by creating enhance punishment for the commission 

of this Crime by the Criminal Laws (Amendment) Act, 2013. Therefore, the 

importance of violation of Privacy of a Woman has been increased in the present 

social scenario and due to this reason; the punishment under this section is increased 

by the Criminal Laws (Amendment) Act, 2013.  

 Apart from Section 509 of the Indian Penal Code, there are also other 

sections of this Code relating to the protection of Right to Privacy. But, surprisingly, 

all those provisions have been added by the Criminal Laws (Amendment) Act, 2013, 

which means that, the increasing urge for Privacy in the present social 

circumstances, has been understood by the legislature and as such, it has included 

few more provisions for protection of Privacy in the Indian Penal Code vide the 

Criminal Laws (Amendment) Act, 2013. Prior to that, Section 509 was the only resort 
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in this case. In this respect, Sections 354A, 354B, 354C and 354D require specific 

mention.   

 Section 354A defines Sexual harassment and provides punishment for the 

said offence. Though it has dealt with sexual harassment of women as a crime and 

has not expressly spoken about the violation of Privacy as a crime, but it should be 

remembered that, sexual harassment of a woman does not only injure her physically, 

but mentally also. Sexual harassment is such a crime with a woman, which takes 

away her right to live with human dignity, right to reputation, right to Privacy and 

many other important human rights along with it.  

 Section 354B provides that, the commission of assault or use of criminal 

force to any woman with intent to disrobe her or to compel her to be naked should 

be considered as a crime and the section prescribes punishment thereof. Disrobing a 

woman in public is not only a type of harassment on her, but it also amounts to her 

insultation in public along with the outrage of her modesty. Moreover, it takes away 

various human rights of the said woman, like to Right to Reputation, Right to Live 

with Human Dignity and the Right to Privacy.  Section 354C is another 

important section of Indian Penal Code inserted by the Criminal Laws (Amendment) 

Act, 2013, wherein a good attempt has been taken for the protection of Right to 

Privacy of a woman in India. This section deals with Voyeurism, which means, a 

perversion wherein a person receives sexual gratification from seeing the genitalia of 

others or witnessing the sexual behaviour of others. Voyeurism is not only a serious 

crime, but it also violates the important human rights, like Right to live with Human 

Dignity, Right to Reputation and Right to Privacy of a woman. It is a serious attack 

on the Right to Privacy of a woman, because performing sexual activities or using 

lavatory are purely private acts, wherein no observation by any perpetrator, is 

expected. Watching women, in such a situation is serious violation of her Privacy 

and human dignity, which can never be overlooked. Moreover, the section has 

expressly used the terms, like “private act”, “privacy” etc., which denote the 

intention of the legislature to protect Right to Privacy through this section under 

criminal law.  

 Section 354D deals with the offence of Stalking committed against a woman 

and prescribe punishment thereof. Stalking means, a hunt for game carried on by 
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following it stealthily or waiting in ambush. The section declares any stalking 

committed by a man on a woman as an offence, wherein the man follows the 

woman, attempts to establish personal  interaction with her inspite of her disinterest 

in the matter or monitors the electronic communication used by the woman. Stalking 

on women also violates various human rights of women, like the Right to 

Reputation, Right to live with Human Dignity and Right to Privacy. Watching a 

woman in ambush or secretly, monitoring of her private electronic communication 

or following her or attempting to establish personal interaction with her, without her 

consent or inspite of her disinterest, would surely amount to violation of Right to 

Privacy of the said woman. Therefore, it is understood that, the Indian Penal Code 

and the Criminal Laws (Amendment) Act, 2013 have taken good initiatives for the 

protection of Right to Privacy under Criminal Law. Though the term ‘Privacy’ is not 

used expressly everywhere, but the initiatives are no doubt praise-worthy.  

4.4.3.2. Privacy of Divorce Proceedings : The Divorce Act, 1869  

 It is found that, of all judicial proceedings, the dirtiest linen is washed in 

public and the greatest amount of mudslinging is to be found in matrimonial 

proceedings. In order to preserve Privacy in such cases and to minimize 

embarrassment of all concerned, all matrimonial laws contain a provision for 

proceedings to be conducted in camera, i.e. behind the closed doors, where members 

of the public are not allowed. Therefore, Section 53 of the Divorce Act, 1869 lays 

down that, if the court thinks fit, any proceedings under the Divorce Act may be 

conducted wholly or in part, behind closed doors.175 This provision has been 

incorporated for protection of Privacy of the matrimonial life of the parties to the 

divorce proceedings, which becomes open to all in front of the Court. In order to 

protect Privacy of the Matrimonial Proceedings, Section 53 of the Divorce Act, 1869 

prescribes in camera proceedings, which means, Court proceedings should be kept 

private, where any intrusion by any outsider as well as the publication of the said 

proceedings are prohibited. In this sense, this legal provision is a good initiative for 

protection of Privacy in Matrimonial Proceedings in India.  

 

 

                                                           
175 Prof. H. D. Pithawalla, The Divorce Act, 1869 – A Critical Commentary, C. Jamnadas & Co., 

Educational Law Publishers, Mumbai, Revised and Edited 5th Edn., 2007, p.37. 
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4.4.3.3. Privacy and Law of Contract : The Indian Contract Act, 1872  

 There exists certain other means by which parties may agree to regulate the 

collating and use of personal information gathered, e.g. by means of a ‘privacy 

clause’ or through a ‘confidentiality clause’. Accordingly, parties to a contract may 

agree to the use or disclosure of an individual’s personal information, with the due 

permission and consent of the individual, in an agreed manner and/or for agreed 

purposes and any unauthorised disclosure of information, against the express terms 

of the agreement would amount to a breach of contract under the Indian Contract 

Act, 1872 and would invite an action for damages as a consequence of any default in 

observance of the terms of the contract under Sections 73, 74 and 75 of the Indian 

Contract Act, 1872.176 Different contractual relations, be it general, insurance or data 

processing contract, require maintenance of privacy or confidentiality within the 

contractual relationship. In every case, a contract contains different clauses, which 

should include a ‘privacy clause’ or a ‘confidentiality clause’ to denote what sort of 

information should be disclosed to the outside world and what not. In every contract, 

certain information should be kept private or confidential between the parties to the 

contract. Observance of such privacy or secrecy is must in case of insurance contract 

or contract of data processing. Otherwise, Data or Information privacy of individual 

persons with respect to their personal information would be seriously jeopardised. 

Due to this reason, each and every contract should contain a ‘privacy clause’. The 

essence of ‘privacy clause’ lies within the Contracts Acts of different countries. 

Though the Indian Contract Act, 1872 does not contain any express provision 

relating to the inclusion of ‘privacy clause’, but being an exclusive code containing 

general principles of contract in India, it has the essence of ‘privacy clause’ within 

it. Moreover, the Act contains provisions for compensation in case of breach of the 

terms of any Contract under Sections 73, 74 and 75 of the Indian Contracts Act, 

1872. In case of breach of the ‘privacy clause’, remedy can be sought under these 

sections. Though the sections do not mention expressly about the breach of Privacy 

in Contract, but being remedial provisions for breach of the terms of any contract, 

these sections provide implied protection to breach of Privacy under Law of 

                                                           
176 Saurabh Awasthi, “Privacy Laws in India – Big Brother is Watching You”, Company Law Journal, 

Vol.3, 2002, pp.15-23 at p.20. 
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Contract in India. Hence, Indian Contract Act, 1872 has taken good initiatives for 

protection of Data and Information Privacy under the Law of Contract in India.  

4.4.3.4. Privacy and Law of Evidence : The Indian Evidence Act, 1872  

 The Indian Evidence Act, 1872 prescribes detail norms of procedure relating 

to evidence, which covers every aspect of evidentiary procedure and as such, 

observance or maintenance of Privacy during the judicial proceedings has not been 

overlooked by the said Act. Moreover, it also deals with the protection of Privacy of 

various evidentiary materials under the Act. Each and every person is not bound to 

disclose any document or communication possessed by him or her, especially, if it is 

of private in nature and as such, person is entitled to the Right to Privacy of his or 

her document or communication. In this respect, purpose of the said Act is to protect 

the Privacy of all evidentiary materials. Various sections of the Act cover those 

provisions.  

 Section 75 of the Indian Evidence Act, 1872 deals with the concept of Private 

documents. Accordingly, Private documents are those documents which are 

prepared by a person for his private interest under his private right. Those 

documents are kept in custody of the person to whom it belongs and is not available 

for general inspection to the public.177 As such, those are entitled to the protection of 

Privacy thereof. This type of Privacy can be called Privacy of Documentary 

Evidence.  

 Section 122 of the Act deals with Communications during marriage. 

According to this section, a wife or husband may not be compelled to divulge the 

communication of husband to wife and the vice versa. As such, any communication 

during the wedlock by the husband to his wife or by wife to her husband is 

prevented from being proved in a Court of Law. The section prohibits the wife or the 

husband from disclosing the communication between them.178 This type of 

communication is called Privileged Communication and the section protects the 

Privacy of Privileged Communication between husband and wife.   

 Section 123 of the Act deals with the evidence as to affairs of the State. This 

section states that, no one shall be permitted to give any evidence derived from 

unpublished official records relating to any affairs of State, except with the 

                                                           
177 Batuk Lal, The Law of Evidence, Central Law Agency, Allahabad, 15th Edn., 2001, p.285. 
178 Id at pp.400-401. 
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permission of the officer as the head of the department concerned, who shall give or 

withhold such permission as he thinks fit. Accordingly, the section is meant for 

protecting the Privacy or Confidentiality of the unpublished official records relating 

to the affairs of the State. The judiciary should be prevented from unnecessary use of 

those materials as evidence in judicial proceedings. This type of Privacy would 

come under the head Information Privacy.  

 Section 124 of the Act deals with Official Communications. Under this 

section, no public officer shall be compelled to disclose communications made to 

him in official confidence, when he considers that the public interests would suffer 

by the disclosure. Every official communication would also come under the head 

Privileged Communication, because it also deserves Privacy or Confidentiality what 

a person has done under official confidence that should not be disclosed to everyone. 

In order to protect the Privacy or Confidentiality of such official communication as 

well as to prevent unregulated use of such communication as evidence in the judicial 

proceedings, this section has been incorporated. But, if the public interest requires 

the disclosure of such communication, then the Public Officer is bound to do so. 

Hence, the Privacy protected under this section is limited. This type of Privacy is 

called the Privacy of Official Communication.  

 Similar provision is available under Section 125 of the Act, which deals with 

Information as to Commission of offences. According to this section, no Magistrate 

or Police Officer shall be compelled to say when he got any information as to the 

commission of any offence and no Revenue Officer shall be compelled to say when 

he got any information as to the commission of any offence against the public 

revenue. The main purpose of this section is to ensure the safety and security of the 

persons informing the Public Officers regarding the commission of an offence. In 

this respect, it is necessary to preserve the Privacy or Confidentiality of the source of 

such information, so that, the Public Officer can never be forced to produce evidence 

regarding the source of Information. 

 In this respect, another important provision is Section 126 of the Act, which 

deals with the protection of Privacy or Confidentiality of Professional 

Communication. Under this section, no legal practitioner is bound to disclose 

professional communication made by him with his clients. Every professional 
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relationship is subjected to certain fiduciary relationship based on the 

trustworthiness of the persons concerned and legal practitioners are no exception to 

it. This type of Privacy is called Privacy of Professional Communication. Next 

important provision is Section 127 of the Act, which is an extension of Section 126 

and provides that, the interpreters and the clerks or servants of the Legal 

Practitioners are also entitled to the Privacy or Confidentiality of such Professional 

Communication as expressed in Section 126. Next relevant provision is Section 129 

of the Act, which deals with the Confidential Communications made by the clients 

with the Legal Advisors. In this sense, this section is just the opposite provision of 

Section 126.   

 Section 130 of the Act deals with the prevention of compelling production of 

title-deeds of a witness, who is not a party to a suit. Only a party to a suit can be 

compelled to produce such documents and not a witness. Therefore, according to 

this section, every witness enjoys certain amount of Privacy in case of production of 

documents in the court.  

 According to Section 131 of the Act, no person shall be compelled to the 

production of documents or electronic records which another person, having 

possession, could refuse to produce. Therefore, this section provides protection to 

the Privacy of any person in case of production of documents or electronic records. 

In fact, the section is incorporated for protecting the Privacy of certain documents or 

electronic records from using as evidence. This type of Privacy is called Privacy of 

Documents or Electronic Records.  

 Therefore, a considerable amount of provisions have been found in the 

Indian Evidence Act, 1872 regarding the protection of various components of Right 

to Privacy. Hence, the Act has taken good initiative in this respect.   

4.4.3.5. Privacy of Trust Property : The Indian Trusts Act, 1882  

 There is no express provision relating to the protection of Right to Privacy 

under the Indian Trusts Act, 1882. But, the whole Act is based on the principle of 

Privacy or Confidentiality. Trust means faith or confidence. As such, the trustee, 

under the Act, who takes care and looks after the trust property, is bound to preserve 

such Privacy or Confidentiality of the trust property with respect to the interests of 

the beneficiary of the trust. The trustee has to preserve the benefit of the beneficiary 
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in the trust property and for this purpose; he should not disclose any information 

relating to the property to any third person. Maintenance of such Privacy or 

Confidentiality is must for the protection of the beneficiary. Hence, the trustee 

should maintain the Privacy or Confidentiality of the trust property. The Act is 

enacted to fulfil this objective.   

4.4.3.6. Privacy of Easement Right : The Indian Easements Act, 1882  

 The Indian Easements Act, 1882 totally deals with various components of 

easement right and has never spoken about the Right to Privacy, except under 

Section 18 of the Act. In fact, Right to Privacy was a customary right in India, the 

traces of which were found in the principles of construction of houses as laid down 

in the literatures of ancient and medieval period. As those principles of construction 

of houses are part and parcel of the easement rights attached to the land and houses, 

therefore, Customary Right to Privacy has become a part of Customary Easement 

Right. When the Indian Easements Act, 1882 has been enacted, such customary 

Right to Privacy has got statutory recognition under the Act as an easement right. In 

this manner, Easement Right to Privacy has got statutory recognition under Section 

18 of the Act. It means a right to enjoy Privacy as an easement at the time of 

enjoyment of a land or a house.  

 Section 18 of the Act provides that, an easement may be acquired in virtue of 

a local custom. Such easements are called customary easements. Therefore, the 

section has never spoken about the Right to Privacy in express manner. It has only 

provided statutory recognition to customary easements. As such, Easement Right to 

Privacy being a customary easement automatically gets protection under this 

section. Illustration (b) of Section 18 has clearly specified the situation, which is 

stated below:-  

 By the custom of a certain town no owner or occupier of a house 

can open a new window therein so as, substantially to invade his 

neighbour’s privacy. A builds a house in the town near B’s house. A 

thereupon acquires an easement that B shall not open new windows in his 

house so as to command a view of the portions of A’s house which are 

ordinarily excluded from observation, and B acquires a like easement with 

respect to B’s house.  

 

 Therefore, the above illustration clearly portrays the picture of existence of 

Customary Easement Right to Privacy in India in case of construction of houses. 

Accordingly, it is found that, every person has the Right to Privacy of the house in 
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the neighbouring area and no neighbour is entitled to open a new window in his 

house violating the Privacy of others’ houses. Hence, Right to Privacy can be 

claimed as an Easement Right attached to the enjoyment of the house.  

4.4.3.7. Privacy under Indian Telegraph System : The Indian Telegraph Act, 

 1885  

 Section 5 of the Indian telegraph Act, 1885 is worth mentioning, which has 

given power to the Central Government and State Governments to take possession 

of licensed telegraphs and to order interception of messages. But, this provision can 

be used only in case of public emergency or in the interest of public safety and the 

press is immuned from this provision. Use of this section for the interception of 

telegraphic messages, are no doubt a provision for violation of Privacy of 

Communication of individual citizens. But, Right to Privacy is a limited right and 

can be suspended during public emergency. In this sense, this section has permitted 

curtailment of Communication Privacy by way of interception of messages, only in 

case of public emergency and not otherwise. In this respect, this legal provision is 

not a Privacy disfavouring provision; rather a Privacy favouring. The Act has also 

created penal provisions for violating the telegraphic norms of the Act, like intrusion 

into the signal-room, trespass into telegraph office or obstruction under Section 23, 

unlawfully attempting to learn contents of messages under Section 24, intentionally 

damaging or tampering with telegraphs under Section 25, injury to or interfere with 

a telegraph line or post under Section 25A, telegraph officer or other official making 

away with or altering or unlawfully intercepting or disclosing messages or divulging 

purport of signals under Section 26, attempts to commit offences under Section 32. 

Therefore, the intention of the Act is to prevent the unlawful use of telegraphic 

system, prevent the misuse of the telegraphic norms of interception of messages as 

well as to prevent the violation of Privacy of Communication.  

4.4.3.8.  Privacy of Correspondence under Indian Postal System : The Indian 

 Post Office Act, 1898  

 The Indian Post Office Act, 1898 has been enacted to establish, regulate, 

control and maintain the system of Post Office in India. In this respect, important 

sections incorporated in the Act are, Section 20, under which transmission by post of 

anything indecent etc. are prohibited, Section 25, under which power has been given 
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to the Post Office to intercept notified goods during transmission by post, Section 

26, under which power has been given to the Post Office to intercept posted articles 

for public good, during the time of public emergency or in the interest of the public 

safety or tranquillity and Section 27B, under which the power is given to the Post 

Office to detain newspapers and other articles being transmitted by post for 

containing any seditious matter or for violating various provisions of different 

Indian Statutes.   

 The above stated provisions of the Act clearly portray the idea that, the Act 

has given enormous powers to the Post Offices for prevention of transmission of 

private communication on various grounds, including the grounds of indecency, 

morality, public good, public emergency etc. Even the Post Offices have the power 

to prevent transmission of newspapers by post on the ground of containing seditious 

matters therein. Though the view point of the legislature is that, these provisions are 

not meant for the violation of Privacy of Correspondence of the citizens, but in fact, 

exercising so much control over the private correspondence by the Post Office 

would certainly amount to violation of Privacy of Correspondence. Private 

Correspondence should always enjoy the Privacy of Correspondence in a democratic 

civilized country like India. When the Post Offices are given such power to control 

Private Correspondence, then obviously the Right to Privacy of Correspondence is 

seriously endangered, because what amounts to indecent and what not, varies from 

case to case and obviously depends upon the nature and circumstances of every case. 

Due to this reason, though the Act is meant for protection of Privacy of 

Correspondence, which can never be violated, except on the ground of indecency, 

but practically there is every chance of misuse of the said provision.   

 Similar theory is applicable in case of prevention of transmission of 

newspaper by post. In this case, the freedom and Privacy of the Press are violated, 

because it is not always easy to prove that, the newspaper contains seditious matter. 

Though the Act would say that, the provision amounts to reasonable restriction on 

Freedom of the Press as stated in Article 19(2) of the Indian Constitution, but 

practically there is every chance of misuse of the said provision. Hence, theoretically 

according to the Act, Privacy of Private Correspondence can be curtailed by the Post 

Office and Freedom and Privacy of the Press can be taken away by it only in certain 
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exceptional circumstances. But, practically, Privacy of private correspondence can 

be curtailed according to the whims of the Post Office. This is the main defect of the 

Act.  

4.4.3.9. Privacy of Governmental Secrets : The Official Secrets Act, 1923  

 The Official Secrets Act, 1923 covers the Privacy and secrecy of official 

records of the Central and State Governments. In fact, it s a Privacy protection 

legislation and it protects the Information Privacy of the Government records. It has 

created provisions for imposing penalty for spying in order to communicate or 

publish secret official codes and acting for any purpose prejudicial the safety or 

interests of the State. It has also created penalties for the communications with 

foreign agents for commission of offences, wrongful communication of information 

relating to official secrets, which is likely to affect the sovereignty and integrity of 

India and the security of the State as well as unauthorized use of uniforms, 

falsification of reports, forgery, personation and false documents. Along with these 

provisions and others, it has also created penalty for harbouring spies and made 

provisions for execution of public from proceedings relating to official secrets. As 

such, it has also created provisions for in camera or private or closed door 

proceedings in the cases relating to official secrets.     

 Therefore, the Act has created provisions for protection of official secrets in 

full-fledged manner. The intention of the Act is to protect the official secrets, the 

communication or publication of which would seriously endanger the defence, 

external or internal security of the State, the sovereignty and integrity of India as 

well as the friendly relations with foreign States. It has also tried to protect the 

official secrets, the communication or publication of which may amount to gross 

violation of public interest. Due to these reasons, the whole Act is meant for the 

protection of Privacy or Secrecy of the Official Secrets. Moreover, the Government 

as an entity is also entitled to the Right to Privacy of its records, information and 

other matters. The Act is also meant for the preservation of such Right to Privacy. 

4.4.3.9.1. Official Secrets Act, 1923 vs. Right to Information Act, 2005   

 But, one thing is to be remembered that, after coming into force of the Right 

to Information Act, 2005, the Official Secrets Act, 1923 is seriously challenged. The 

Right to Information Act, 2005 is made for providing general public, various 
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informations, to protect their Right to Information, which they are entitled to get in 

the public interest. Here lies the dichotomy between the two Acts. The official 

Secrets Act, 1923 is made for presenting the official secrets, which the general 

public is not entitled to know. On the contrary, the Right to Information Act, 2005 

claims that, general public is entitled to know some of those information in their 

public interest. In a democratic country like India, government cannot run every 

activity secretly and general public has the Right to Information in this respect, in 

order to maintain transparency in the governmental activities. The Government is 

also accountable to the general public for its actions, as it is formed by the 

representatives of the people through general election. Here lies the controversy 

between the two Acts regarding which information should be communicated to the 

public under the Right to Information Act, 2005 and which information should be 

kept as official secret under the Official Secrets Act, 1923. Balancing between these 

two Acts is the need of the hour for the peaceful existence of a democratic set up as 

well as for the protection of Information Privacy of Official Secrets. 

4.4.3.10.  Privacy of Personality : The Emblems and Names (Prevention of 

 Improper  Use) Act, 1950  

 This Act has come into force on March 1, 1950 and is applicable to citizens 

of India outside India. Section 3 of the Act is important for discussion, which 

provides that, no person shall, except in conditions and cases as may be prescribed 

by the Central Government, use or continue to use for the purpose of any trade, 

business, calling or profession or in the title of any patent, or in any trade mark or 

design, any name or emblems specified in the schedule or any colourable imitation 

thereof without the previous permission of the Central Government or of any 

authorised officer of the Government. The bar extends to any competent authority 

registering and Company, firm, trade mark, design or granting a patent. Penalty for 

contravention of the provisions of this Act is fine which may extend to 500 rupees. 

The Schedule annexed to the Act lists the names of institutions and personalities; 

which come under the bar. Moreover, Entry 9 of the Schedule prohibits the use of 

the name or pictorial representation of the President of India. Entry 9A of the 

Schedule prohibits the use of the name or pictorial representation of Chhatrapati 

Shivaji Maharaj or Mahatma Gandhi, or Pundit Jawaharlal Nehru or Srimati Indira 



Right to Privacy : National Legal Framework of U.S.A., U.K. and India 

__________________________________________________________________________ 

 

 

456 
 

Gandhi or the Prime Minister of India, except on calendars not used for advertising 

goods.179   

 Therefore, this Act prohibits the improper use of one’s name or identity. In 

this sense, Section 3 of the Act provides protection to Right to Individual Privacy 

and the Privacy of Personality. Though the section or the Act has not used the term 

‘Privacy’ anywhere, but by prohibiting the improper use of one’s name or identity, it 

has protected the Individual Privacy or Privacy of Personality in indirect manner.  

4.4.3.11. Privacy of Matrimonial Proceedings : The Special Marriage Act, 1954  

 The Special Marriage Act, 1954 has created provisions for the divorce of the 

persons married under this Act. Each and every matrimonial proceedings show 

mudslinging relating to private affairs between the parties in open public. To prevent 

that open mudslinging among the parties as well as to protect the Privacy and 

sanctity of the institution of marriage, every matrimonial statute contains a provision 

of in camera proceedings in matrimonial cases. The Special Marriage Act, 1954 is 

not an exception to it and Section 33 of the Act provides that, the proceedings under 

the Act are to be conducted in camera (privately) and may not be printed or 

published. According to this section, every proceeding under the Act shall be 

conducted in camera and it shall not be lawful for any person to print or publish any 

matter in relation to any such proceeding except a judgement of the High Court or 

Supreme Court printed or published with the previous permission of the Court. If 

any person prints or publishes any matter in contravention of the provisions 

contained in this section, he shall be punishable with fine which may extend to one 

thousand rupees.  

 In this sense, this section is incorporated in order to protect the Privacy of 

matrimonial proceedings under the Act. Section 33 of the Special Marriage Act, 

1954 corresponds to the Section 22 of the Hindu Marriage Act, 1955 and the Section 

53 of the Divorce Act, 1869. But, all the three sections are not fully identical, 

because there lies certain difference between them. More specifically, Section 22 of 

the Hindu Marriage Act, 1955 and Section 33 of the Special Marriage Act, 1954, 

both are identical, because both of them have created compulsory provisions for 

conducting in camera proceedings in matrimonial matters and have prescribed 

                                                           
179 Michael Henry (ed.), International Privacy, Publicity and Personality Laws, Butterworths 

Publication, London, U.K., 2001, p.237. 
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punishment for violating such provisions. But, Section 53 of the Divorce Act, 1869 

has not created such compulsory provision or has not prescribed any punishment for 

violating the said provision.  

4.4.3.12. Privacy and In Camera Proceedings : The Hindu Marriage Act, 1955  

 The Hindu Marriage Act, 1955 has also created provision for in camera 

(private or closed door) proceedings in matrimonial cases to protect the Privacy and 

sanctity of the institution of marriage. Section 22 of the Act has been incorporated in 

this respect, which provides that, matrimonial proceedings are to be in camera and 

may not be printed or published. The language and coverage area of this Section 22 

are identical with the language and coverage area of Section 33 of the Special 

Marriage Act, 1954. Even the punishment prescribed under both the sections is 

identical. In this sense, this Section 22 differs with Section 53 of the Divorce Act, 

1869. As such, this Section 22 is a stringent legal provision for protection of Privacy 

in matrimonial proceedings.  

 In this respect, it is pertinent to mention that, this section deals with 

publication of judicial proceedings relating to matrimonial causes. It provides that, 

proceedings under the Act shall be conducted in camera and may not be printed pr 

published. This rule is contrary to the general rule which requires that, all judicial 

proceedings should be held in an open court. But, in exceptional cases of 

matrimonial proceedings, justice cannot be done unless a hearing is held in camera 

and prohibition of subsequent publication of the proceedings is made. This rule is 

based on public decency. The statutory provisions of Section 22 of the Hindu 

Marriage Act, 1955, Section 33 of the Special Marriage Act, 1954 and Section 53 of 

the Divorce Act, 1869 which deal specifically with the topic of holding trials in 

camera, are inevitably associated with the administration of justice itself.180  

4.4.3.13. Privacy of Children : The Children Act, 1960  

 The Children Act, 1960 applies to a child who is defined as a boy under the 

age of 16 years and a girl under the age of 18 years. Section 36 of the Act provides 

that, no report in any newspaper, magazine or news-sheets of any inquiry regarding 

a child under this Act shall disclose the name, address or school or any other 

particular calculated to lead to the identification of the child, nor shall any picture of 
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any such child be published. Any person contravening the provisions of this section 

shall be punishable by a fine, which may extend to one thousand rupees. Such 

disclosure may, however, be permitted by the authority for reasons to be recorded in 

writing, if in its opinion such disclosure will be in the interest of the child.181 

Therefore, Section 36 of the Children Act, 1960 deals with the provision for 

protection of Privacy of Children in the matters of any inquiry under the Act. The 

main reason behind this provision is to protect the reputation of the child against 

criminalization. In every child related matter, the welfare and interest of the child is 

of paramount consideration. Publication of anything relating to the identification of 

the child under the Act may hamper the interest and welfare of the child in future. 

Due to this reason, Privacy and secrecy should be maintained relating to the identity 

of the child.  

4.4.3.14.  Privacy and Medical Termination of Pregnancy : The Medical 

 Termination of Pregnancy Act, 1971  

 Under Section 7(1)(c) of the Medical Termination of Pregnancy Act, 1971, 

the State Governments are empowered to make regulations prohibiting the 

disclosure, except to such persons and for such purposes as may be specified in such 

regulations, of any information regarding the particulars of a woman having 

undergone termination of any pregnancy under the Act. Any person who wilfully 

contravenes or wilfully fails to comply with any such regulations shall be liable to 

be punished with fine which may extend to one thousand rupees. It is evident that, 

these special provisions have been enacted to essentially safeguard the special 

interests of women and children in extraordinary circumstances.182 Therefore, 

Section 7(1)(c) of the Act has been incorporated for protection of Privacy of woman 

who have terminated their pregnancy under the Act. According to the Act, 

termination of pregnancy is permitted only on the ground of medical reasons. Again, 

termination of pregnancy is a private matter of the woman doing so and she may not 

be interested to disclose matters relating to it in public. Moreover, a number of rape 

victims and other young girls are subjected to termination of pregnancy under the 

Act. Identification of those women and girls as well as the publication of 

information about them may hamper the future of those girls and women by 
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damaging their reputation. Due to this reason, it is utmost important to maintain the 

Privacy and secrecy of those medical termination of pregnancy.  

4.4.3.15.Privacy of Criminal Proceedings : The Code of Criminal Procedure, 

 1973  

 The Code of Criminal Procedure, 1973 has prescribed the norms of Privacy 

to be observed at the time of conducting any criminal court proceeding. Though the 

general rule is that, every judicial proceeding should be conducted in open court, but 

in certain exceptional circumstances, it can be conducted privately for the sake of 

interest of justice. This is one aspect of observance of Privacy during criminal court 

proceedings. First and foremost section in this respect, is Section 164(3) of the Code, 

which provides that, if at any time before the confession is recorded, the person 

appearing before the Magistrate states that he is not willing to make the confession, 

the Magistrate shall not authorize the detention of such person in police custody. 

According to this section, no person shall be forced by the Magistrate to make 

confession about the offence committed by him against his wishes. The confession 

should always be made by the accused person voluntarily. Therefore, the accused 

person should enjoy freedom or Privacy for voluntary confession of the offence 

committed by him. This provision is made for protection of interest of the accused 

person based on the Fundamental Right to protection against Self-incrimination as 

stated in Article 20 of the Indian Constitution.   

 Next important provision is the Section 165(1) of the Code, which allows 

only reasonable search and unreasonable search is prohibited by this section. In this 

sense, this section is meant for protection of Privacy and security of the person 

against whom such search is caused. Due to this reason, the section has given 

limited power of search to the police officer concerned, because giving of unlimited 

power to such police officer may destroy the Privacy and sanctity of one’s home, 

security of those persons as well as can take away the right to life and personal 

liberty of those persons. The underlying principle behind the incorporation of this 

section is the Fundamental Right to protection of Right to Life and Personal Liberty 

as stated in Article 21 of the Indian Constitution.   

 Next important provision of the Code for protection of Privacy is Section 

327(1) of the Code, which is meant for the protection of Privacy of rape victims and 
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victims of other illegal sexual intercourse during judicial proceedings. The section 

prescribes for in camera or private or closed door judicial proceedings in the 

criminal cases mentioned therein for the sake of interest of justice as well as for the 

protection of reputation, Privacy and secrecy of the rape victims and other victims 

mentioned in the section. Publication of the proceedings mentioned in the section is 

also prohibited by this provision in order to maintain Privacy and confidentiality of 

the matter.  

4.4.3.16.  Privacy of Press Freedom vs. Privacy of Public Figures : The Press 

 Council Act, 1978  

 The Press Council Act, 1978 is passed to establish a Press Council for the 

purpose of preserving the freedom of the Press and of maintaining and improving 

the standards of newspapers and news agencies in India. The main objective of the 

Act is to preserve and maintain the Privacy and Freedom of the Press in India. In 

fact, the Press Council Act, 1978 is passed and the Press Council of India is 

established to give full-fledged effect to the Freedom of Press enshrined under 

Article 19(1) (a) of the Indian Constitution. The whole Act is meant for the 

protection of Freedom and Privacy of the Press. Section 4 of the Act provides for the 

establishment of a Press Council, Section 13 speaks about the objects and functions 

of the Council, Section 14 deals with the power to censure a newspaper and Section 

15 states the general powers of the council, according to which, the Press Council 

should have the powers of a civil court according to the Code of Civil Procedure, 

1908, while dealing with any inquiry under the Act. The Press Council is an 

independent agency for protection of Freedom of Privacy of the Press. Press Council 

is given enormous power under the Act and whatever is decided by the Press 

Council, shall be final and cannot be challenged in any civil court, if the action is 

taken in good faith. Press Council has also the power to censure any newspaper for 

violating the grounds specified in Article 19(2) of the Indian Constitution.  

 But, the freedom and Privacy given to the Press should not be absolute, 

because of the protection of Privacy of the individual persons or other entities, 

whose news are published by the Press. In fact, Right to Privacy is not absolute 

right; rather a limited right. In this sense, Right to Privacy given to the Press should 

also be limited. Press should remember the Right to Privacy of the celebrities and 
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public figures, at the time of publishing news about them. Privacy of Reputation of 

those persons is very much important and Press should never defame those persons, 

while gathering or publishing news regarding them. As the Press Council is given 

unfettered power to protect the freedom of Press, when acting in good faith, 

therefore, it should also look after that, its powers should not be misused. It is to be 

remembered that, if the Press Council has not acted in good faith, then its activities 

can be challenged. So, it should try to protect the Privacy of the other individuals 

and should fix certain rules and regulations for observance by the journalists. 

4.4.3.17. Privacy of Family Courts Proceedings : The Family Courts Act, 1984  

 The Family Courts Act, 1984 is another matrimonial statute in India and like 

other matrimonial statutes, it also requires the provision for in camera or closed door 

proceedings in matrimonial matters. In this respect, the Act has incorporated Section 

11, which deals with the proceedings to be held in camera. According to this 

section, in every suit or proceedings to which this Act applies, the proceedings to be 

held in camera if the Family Court so desires and shall be so held if either party so 

desires. Therefore, this provision is not similar with the Section 22 of the Hindu 

Marriage Act, 1955 or Section 33 of the Special Marriage Act, 1954. Those 

provisions are more stringent than this provision, because both of them are 

mandatory provisions and have prescribed punishments for violating these 

provisions. But, this provision is optional and depends upon the desire of the Family 

Court as well as the parties. It has also not prescribed any punishment for violating 

this provision. In this sense, this section is not a full-proof provision for protection 

of Privacy in matrimonial proceedings. It has only limited application in this respect.  

4.4.3.18.  Privacy of Women : The Indecent Representation of Women 

 (Prohibition) Act, 1986  

 This Act is enacted for the prohibition of indecent representation of women 

in India. Indecent representation of women is defined in Section 2(c) of the Act to 

mean, the depiction in any manner of the figure of a woman, her form or body or 

any part thereof in such a way as to have the effect of being indecent, or derogatory 

to, or denigrating, women, or is likely to deprave, corrupt, or injure the public 

morality or morals. Section 3 of the Act provides that, no person shall publish, or 

cause to be published or arrange or arrange or take part in the publication or 
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exhibition of, any advertisement which contains indecent representation of women 

in any form. Section 4 of the Act says that, no person shall produce or cause to be 

produced, sell, let for hire, distribute, circulate, or send by post any book, pamphlet, 

paper, slide, film, writing, drawing, painting, photograph, representation or figure 

which contains indecent representation of women in any form, except if the said 

book etc. is in the interest of science, literature, art or learning or other objects of 

general concern or for religious purposes. The penalty for the first conviction under 

the Act is imprisonment of either description for a term which may extend to two 

years and with fine which may extend to 2,000 rupees and for second or subsequent 

conviction with imprisonment for a term of not less than six months but which may 

extend to five years and also with a fine of not less than 10,000 rupees but which 

may extend to one lakh rupees.183  

 If it is a matter of indecent representation of women, which injures public 

morality, then nobody is permitted to do that, even the woman concerned herself 

also. Hence, the Act is meant for the protection of Privacy of Women from indecent 

representation. The Act has also prescribed punishment for commission of indecent 

representation of women. In this sense, it is a good attempt not only for the 

protection of Privacy of Women, but also for the prevention of indecent 

representation of women.  

4.4.3.19. Privacy of Public Records : The Public Records Act, 1993  

 The Public Records Act, 1993 is meant for the protection, management and 

preservation of public records under the control of Central Government, Union 

Territories and public sector undertakings. The Act has defined public records and 

has provided rules and regulations for the maintenance, preservation and destruction 

of the public records under the Act. Public records under the Act mean documentary 

records as well as electronic records. According to the Act, no public record shall be 

discharged to anyone nor shall be disposed of without the prior approval of the 

Central Government. The Act has also prescribed punishment for violating 

provisions of the Act. In this sense, the Act is meant for the protection of Privacy, 

Secrecy and Security of the public records, so that, any unauthorized disclosure of 

the public records shall be prevented for the protection of public interest. Hence, the 
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Act is good enough for the protection of Data or Information Privacy of the Public 

Records. Prescribing punishment for violating provisions of the Act has provided it 

certain added advantage.                                                             

4.4.3.20.  Privacy of Motherhood : The Pre-Conception and Pre-Natal 

 Diagnostic Techniques (Prohibition of Sex Selection) Act, 1994  

 The Indian legislature has enacted the Pre-Natal Diagnostic Techniques 

(Regulation and Prevention of Misuse) Act, 1994 in order to prevent the heinous 

crime of female foeticide in India, which has increased at an alarming rate in the 

present day India. However, the Act has been amended the year 2003, due to certain 

inadequacies and practical difficulties found in the implementation of the Act. After 

the said amendment, the legislation is now known as the Pre-Conception and Pre-

Natal Diagnostic Techniques (Prohibition of Sex Selection) Act, 1994.  

 The Act is meant for the prevention of female foeticide by way of 

prohibiting the sex selection test with the help of modern pre-conception and pre-

natal diagnostic techniques. In this respect, few provisions of the Act are 

noteworthy. Section 3A prohibits sex-selection by any person including specialists in 

the field of infertility. Sections 4 and 6 prohibit the misuse of pre-natal diagnostic 

techniques for determination of the sex of foetus leading to female foeticide. Section 

5 deals with written consent of the pregnant woman and prohibition of 

communication of the sex of foetus. Section 22 prohibits advertisement of pre-natal 

diagnostic techniques for detection or determination of sex. Finally, Section 23 

provides the punishment for violation of the provisions of the Act. In this sense, the 

Act has taken every measure for prevention of female foeticide and prohibition of 

sex selection.  

 Female Foeticide is also associated with the Right to Privacy of a woman. It 

is a serious crime which is increasing rapidly in our society. This is the killing of a 

girl child in the mother’s womb and that is nothing but another name for murder. 

That obviously violates the Right to Life including the right to take birth of an 

unborn child. Apart from that, it is a gross violation of the Right to Privacy of would 

be mother, who, in most of the cases is forced to abort her girl child at the pre-natal 

stage due to the family or outside pressure. In our country, even after the 70 years of 

passing of the Indian Constitution, the Right to Life and Personal Liberty of a 
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woman is not protected absolutely and she cannot take independent decision of 

giving birth to a girl child. This goes against the respect and dignity of a woman. It 

also violates the Right to live with Human Dignity and lowers down the status of a 

woman into a mere animal existence. Thus, it is found that, female foeticide is not 

only the violation of Right to Privacy, but also the violation of other fundamental 

Human Rights under Article 21 of the Indian Constitution.  

4.4.3.21.  Privacy vs. Information Technology : The Information Technology  

 Act, 2000  

 The Information Technology Act, 2000 has spoken about the protection of 

Privacy in the electronic medium along with other provisions. In this respect, the 

Act has incorporated Section 66-E, which runs as follows:-  

Section 66 – E 

Punishment for violation of Privacy 

 “Whoever, intentionally or knowingly captures, publishes or 

transmits the image of a private area of any person without his or her 

consent, under circumstances violating the privacy of that person, shall be 

punished with imprisonment which may extend to three years or with fine 

not exceeding two lakh rupees, or with both … (e) ‘Under circumstances 

violating privacy’ means circumstances in which a person can have a 

reasonable expectation that –  

 (i) He or she could disrobe in privacy, without being concerned 

that an image of his private area was being captured; or  

 (ii) Any part of his or her private area would not be visible to the 

public, regardless of whether that person is in a public or private place.”  
 

 Therefore, the Act has expressly tried to protect Right to Privacy in the 

electronic medium and has declared the violation of privacy as an offence under the 

Act. It has prescribed punishment for violation of privacy under the Act, wherein the 

amount of fine can be extended upto two lakh rupees. It has clearly specified the 

concept of Privacy as well as the circumstances amounting to violation of Privacy. 

Intention of the Act is very clear in this respect that, it has tried to cover both 

physical as well as electronic privacy, because taking of photographs by means of 

unauthorized intrusion into the private area amounts to violation of Physical Privacy. 

But, when those photographs are transmitted through electronic medium, then it 

amounts to violation of Electronic Privacy. Again, committing unauthorized 

interference with the electronic records would amount to violation of Electronic 

Privacy.  
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4.4.3.22. Privacy vs. Right to Information : The Right to Information Act, 2005  

 The Right to Information Act, 2005 is enacted to provide for establishment of 

the practical regime of Right to Information for citizens of India. It has replaced the 

previous Freedom of Information Act, 2002. According to the provisions of this Act, 

any citizen of India may request to get information from a “public authority” or a 

body of Government or “Instrumentality of State” and the authority concerned is 

bound to reply expeditiously or within 30 days. Every democracy requires an 

informed citizenry and transparency of information which are vital to its functioning 

and also to control corruption and to hold Governments and their instrumentalities 

accountable to the governed. But, revelation of information in actual practice is 

likely to conflict with other public interests including efficient operations of the 

Governments, optimum use of limited fiscal resources and the preservation of 

confidentiality of sensitive information. As such, it is necessary to harmonise these 

conflicting interests while preserving the paramountcy of the democratic ideal. Due 

to these reasons, it is expedient to provide for furnishing certain information to 

citizens who desire to have it. For this purpose, this Act has been passed.  

 In this respect, it is necessary to understand the true nature of Right to 

Information. The Constitution of India does not explicitly guarantee Right to 

Information. The Supreme Court of India by way of judicial interpretation has 

incorporated the Right to Information into Article 14, Article 19 and Article 21, 

which guarantee Right to Equality, Right to Freedom of Speech and Expression and 

Right to Life and Personal Liberty respectively. The Right to Freedom of Opinion 

and Expression under Article 19 also includes 

Freedom to hold opinions without interference and to seek, receive and impart 

information and ideas through any media regardless of frontiers.184  

 The Freedom of Information Act, 2002 was passed in India in order to 

provide free circulation of information, but after much criticism, it has been replaced 

by the Right to Information Act, 2005. It is true that, Right to Information is a pre-

requisite for the very existence of every democracy and as such, enactment of the 

Right to Information Act, 2005 is the urgent need of the hour. But, the guarantee of 
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Right to Information brings certain controversial issues with respect to the 

protection of Right to Privacy.185  

 Right to Privacy is not explicitly mentioned under the Indian Constitution 

like the Right to Information, but it has been recognised as being implicit under 

Article 21 of the Indian Constitution.186 Often, government stores huge information 

concerning individuals, such as their licenses, income tax returns or census data. 

Naturally, when there is an application for disclosure of information concerning an 

identifiable individual, it gives rise to a clash between Right to Information and 

Right to Privacy, because these are the two most ambiguous areas of law. The 

information can be denied, if it interferes with one’s Privacy. This is an exemption 

in every Right to Information statute and the Indian Right to Information Act, 2005 

is not an exception to it.187  

 In India, Section 8(1)(j) of the Right to Information Act, 2005 deals with the 

protection of Privacy. Section 8 of the Act deals with Exemption from disclosure of 

information and Section 8(1)(j) provides that, information which relates to personal 

information the disclosure of which has no relationship to any public activity or 

interest, or which would cause unwarranted invasion of the privacy of the individual 

unless the Central Public Information Officer or the State Public Information Officer 

or the appellate authority, as the case may be, is satisfied that the larger public 

interest justifies the disclosure of such information: Provided that the information 

which cannot be denied to the Parliament or a State Legislature shall not be denied 

to any person.  

 According to Section 8(1)(j) of the Act, if the information is personal causing 

unwarranted invasion of Privacy and serves no public interest, then the information 

cannot be disclosed unless the Central Public Information Officer (CPIO) or State 

Public Information Officer (SPIO) or the appellate authority is of the opinion that 

the disclosure of information serves a larger public interest.188 When this section is 

read as a whole, it is clear that, ‘personal information’ means information regarding 

‘third party’. It does not apply if the information seeker wants information about 

himself or his case, as the question privacy does not arise in such cases. Therefore, 
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information can be denied only if the information seeker is seeking information 

about a third party and such information involves the Privacy of the individual. It is 

also to be noted that the Public Information Officer (PIO) and not the individual 

whose information is asked to be disclosed can deny information. Also, this section 

is specifically concerned with Individual Privacy and does not consider any other 

body.189  

 Moreover, another interesting point about Section 8(1)(j) is that, this 

exception itself has an exception in the form of a Proviso. According to the Proviso, 

any information that cannot be denied to the central and state legislature shall not be 

denied to any person as well.190 The question that arose in everyone’s mind 

regarding the Proviso is whether it applies to entire Section 8(1) or just Section 

8(1)(j). The Bombay High Court put this doubt to rest when it held that since the 

Proviso was mentioned only after Section 8(1)(j) and not after every clause, it 

applies only to Section 8(1)(j).191  

 Another important section with respect to Privacy under Right to Information 

Act, 2005 is Section 11. Three conditions have to be fulfilled for the application of 

this section. They are:  

(i) If PIO is considering disclosing the information;  

(ii) If the information relates to a third party or was given by a third party in 

confidence;  

(iii) Third party considers the information to be confidential.192  

 In order to fulfil the third condition, the PIO has to send a notice to the 

third party within 5 days of the request made to him requesting the third party to 

reply within 10 days as to whether the information should be disclosed or not. 

Section 11 has to be read keeping in mind the exceptions mentioned in Section 8 of 

the Act.193  Again the Privacy exception under the Act also faces some level of 

obscurity, because the Act does not define ‘personal information’ or ‘larger public 

interest’.194 As such, for the interpretation of these terms, help of the judicial 

decisions is needed. Therefore, the Act is suffering from huge vagueness and is not a 
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complete code for protection of Right to Privacy in India. In fact, it has laid stress on 

the protection of Right to Information and not the protection of Right to Privacy. 

Due to this reason, though the Act has prevented circulation of information on the 

ground of protection of Individual Privacy, but by providing exception to the 

Privacy exception, it has ultimately permitted the circulation of information under 

the Act. Hence, the Act is not a full-proof legislation regarding the protection of 

Individual and Information Privacy in India.  

4.4.3.23.  Privacy vs. The Press Council of India Norms of Journalistic 

 Conduct, 2010 

 In order to prescribe rules and regulations for the journalists, the Press 

Council of India has enacted the Norms of Journalistic Conduct, the latest version 

of which is Edition 2010. According to these norms, the fundamental objective of 

journalism is to serve the people with news, views, comments and information on 

matters of public interest in a fair, accurate, unbiased and decent manner and 

language. The media today does not remain satisfied as the Fourth Estate; it has 

assumed the foremost importance in society and governance. Such is the influence 

of media that it can make or unmake any individual, institution or any thought. So 

all-pervasive and all-powerful is today its impact on the society. With so much 

power and strength, the media cannot lose sight of its privileges, duties and 

obligations.195        

 The mandate of the Press Council of India, as well as similar bodies across 

the world is to specifically promote the standards of the media by building up for it a 

code of conduct. Compiled in a Compendium titled “Norms of Journalistic 

Conduct”, they act as a reference guide in varying circumstances for the journalists. 

The Press Council of India has played a key role in maintaining public trust and 

confidence in the news media by promoting professional ethics, fairness, accuracy 

and balance196 with the help of these norms. In this sense, these norms are playing 

vital role for balancing the Individual Right to Privacy and Freedom of the Press in 

India.   

                                                           
195 Press Council of India, Norms of Journalistic Conduct, Edition 2010, p.5, 

www.presscouncil.nic.in/NORMS-2010.pdf, visited on 1.7.2017. 
196 Id at pp.5-6. 
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 These norms have included a number of principles for the protection of 

Individual Privacy against the unauthorised intrusion by the Press. In this respect, it 

is to be remembered that, the intrusion should be unauthorised; otherwise protection 

is not available under these principles. Principle 6 of these norms expressly deals 

with Right to Privacy. It protects Individual Privacy from the intrusion by the Press, 

except on the ground of public interest, clearly defines the concept of Privacy and 

provides caution against identification of women victims of different crimes, minor 

children or infant victims of sexual abuse and various personal moments of 

individuals. The purpose of this principle is to protect the Privacy of women and 

children also, especially when the chastity or personal character of the women are 

concerned during the reporting of criminal cases. Principle 7 deals with Privacy of 

Public figures. It distinguishes between private and public life as well as clearly 

specifies the need for protection of Privacy of public figures. It also specifies the 

situations where, when and how much protection should be provided to the Privacy 

of Public figures while reporting, interviewing or writing articles about Public 

figures. Principle 8 provides for the maintenance of Privacy at the time of Recording 

interviewers and phone conversation. Those recordings and conversations should 

not be made or published without the knowledge or consent of the persons 

concerned. Principle 26 speaks about the Investigative journalism, its norms and 

parameters. It clearly specifies about the protection of Individual Privacy and 

Privacy of Public figures while conducting Investigative journalism. Principle 27 

says that, Confidence to be respected to the persons providing confidential 

information. This principle is meant for the protection of the persons providing 

Confidential Information. The Press should never disclose the names of those 

persons, except on the ground of public interest. As such, this principle is meant for 

the protection of Privacy of the Informers.  

 Part A of the Press Council of India Norms of Journalistic Conduct, 2010 

deals with the above-stated Principles and Ethics. Apart from that, Part B of these 

Norms provides Guidelines on specific issues, wherein Guideline (h) titled Right to 

Privacy – Public Figures and the Press, 1998, specifically deals with the protection 

of Privacy of the Public figures. According to this Guideline, the issue has been 

under heated debate at both national and international level. It appears certain that 
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right to privacy cannot be absolute, yet the media itself has to show self-restraint, 

and respect the privacy of public figures. Where, there is clash between the public 

person’s privacy and public right to know about his personal conduct, activities, 

habits and traits of character, impinging upon or having a bearing on public interest, 

the former must yield to the latter. It will, however, be necessary to bear that what is 

of ‘interest to the public’ is not synonymous with ‘public interest’ and that must be 

the ultimate test that journalists must themselves apply in the circumstances of each 

individual case. Drawing Out of the above, the Council draws up the guidelines in 

the same words as are written in Principle 7(i) of Part A, which deals with Privacy 

of Public Figures. Finally, it says that, the above broad guidelines emulated in true 

spirit are certain to strike a balance between the right of the press to have access to 

information and the public person’s right to privacy.197 In this sense, these norms, 

principles and guidelines have laid emphasis on the protection of privacy of Public 

Figures from the unauthorised intrusion by the Press. Though the norms have 

spoken about various types of privacy, but have specially emphasized on the 

protection of Privacy of Public Figures, because maximum interaction occurs 

generally between Press and Public Figures, wherein Press tries to publish 

everything about the Public Figures and morefully, tries to interfere with their 

private lives also. Hence, providing such protection is the need of the hour, for the 

fulfilment of which, the norms have been made in this manner.   

 Though the norms have spoken about the protection of different components 

of Right to Privacy and as such, have tried to protect the Privacy of individual 

persons from the unauthorized intrusion of the Press, in full-fledged manner, but the 

norms are not full proof. There is certain incompleteness in these norms, because 

these norms are not legally enforceable and there are no sanctions behind the 

enforcement of these norms. If the norms are not strictly complied with, no such 

punishment is prescribed in the norms. Due to this reason, enforcement of the norms 

is not possible. The sanction behind this code of ethics is moral; the source of their 

motive-force is within the conscience of the media person concerned. The 

pronouncement and directions of the Council activate that conscience, and the 

principles articulated by it, act as lights that lead and guide the journalist along the 
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path of ethical rectitude. They only act as a reference guide in varying circumstances 

for the journalists.198 Hence, the attempts taken by the Press Council of India for 

protection of Right to Privacy by enacting these norms are beneficial in limited 

manner, because the norms are lacking sanctions behind them and their 

enforceability lies only on the principle of ethics. They serve only as an ethical guide 

to the journalists and as such, the journalists are not legally bound to obey them.  

 4.4.3.24.  Privacy of Juveniles : The Juvenile Justice (Care and Protection of 

 Children)  Act, 2015  

 The Juvenile Justice Act, 1986 was passed in India for providing justice to 

juvenile offenders, so that, they can be treated with liberal attitude and to give them 

further opportunity to lead a healthy life. The Act was replaced later on by the 

Juvenile Justice (Care and Protection of Children) Act, 2000 in order to establish 

Juvenile Homes for children, wherein proper care and protection should be given to 

children, so that they can grow up in a healthy atmosphere. All these measures have 

been taken to prevent the transformation of a juvenile offender into a heinous 

criminal and to build a responsible future citizen of the nation. The legislature is 

regularly working towards this direction and framing various rules and regulations 

to provide more care and protection to the juvenile offenders. In this respect, when 

the legislature has felt that, the Juvenile Justice (Care and Protection of Children) 

Act, 2000 has become inadequate to fulfil its cherished goals, the Act has been 

replaced by the new Act, called the Juvenile Justice (Care and Protection of 

Children) Act, 2015.  

 Section 3 of the Act provides for the General Principles of Care and 

Protection of Children. According to this section, the Central Government, the State 

Governments, the Board, and other agencies, as the case may be, while 

implementing the provisions of this Act shall be guided by a number of fundamental 

principles mentioned therein. Among those principles, Principle (xi) deals with the 

protection of Privacy of Juveniles, which is stated below:-  

Principle (xi) 

Principle of Right to Privacy and Confidentiality 

 Every child shall have a right to protection of his Privacy and 

Confidentiality, by all means and throughout the judicial process.  

                                                           
198 Id at p.6. 
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 Therefore, this section is meant for the protection of right to Privacy and 

Confidentiality of the juveniles throughout the judicial process and in all other 

situations under the Act. This right is utmost important for the care and protection of 

juveniles in the juvenile homes and otherwise. Protection of Right to Privacy of 

children is the urgent need of the hour as is expressed in the United Nations 

Convention on the Rights of the Child, 1989, which has recognised this right along 

with the other human rights of children. U.S.A. and U.K. have enacted separate 

legislations for the protection of Privacy of children in different situations. In this 

sense, by incorporation of this section, India has complied with the international 

laws as well as created a law at par with the laws of the other countries. Hence, it is 

a good attempt for protection of Privacy and Confidentiality of Juveniles in India. 

 Apart from Section 3, there are also other provisions relating to the 

protection of privacy of Juveniles under the Act. Section 74 deals with Prohibition 

on disclosure of identity of children relating to any proceedings under the Act. The 

section also declares such disclosure as an offence under the Act, which shall be 

punishable with imprisonment for a term which may extend to six months or fine 

which may extend to two lakh rupees or both. This section is meant for the 

protection of Privacy and Confidentiality of the identity of the children under the 

Act. Section 99 is also noteworthy in this respect, which deals with the provision of 

Reports to be treated as Confidential. According to this section, all reports related to 

the child and considered by the committee or the Board shall be treated as 

confidential, but the victim shall not be denied access to their case record, orders and 

relevant papers. In this sense, this section is meant for the protection of Privacy and 

Confidentiality of the reports of any proceedings relating to the child under the Act.  

4.5.  National Legal Scenario of U.S.A., U.K. and India : A Comparative 

 Analysis of the Privacy Protection Laws  

 After discussing the national legal scenario of U.S.A., U.K. and India, it is 

found that, each and every country is not equally strong regarding the Privacy 

protection laws. Moreover, each and every country has not protected every 

component of Right to Privacy. Right to Privacy being a multidimensional right, 

full-fledged protection of this right means the complete protection of all components 

of this right. But, practically it is impossible for every country to provide protection 
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to every component of Right to Privacy. In this sense, legal protection of this right is 

found incomplete in the countries U.S.A., U.K. and India. Though U.S.A. is much 

enriched with Privacy protection laws in the present social scenario, but it does not 

have any ancient history of these laws. On the contrary, India is not much enriched 

with these laws in the present social scenario, whereas, it has a rich ancient history 

of these laws. Comparing to these countries, U.K. is presently in totally different 

situation, because it has neither a rich privacy protection law today, nor it has any 

such laws in any of the historical periods. But, U.K. has always a strong law of 

confidence under the Common Law, which is the basis of privacy torts, as a part and 

parcel of law of torts. From this perspective, these three countries are in three 

different positions regarding the privacy protection laws.  

 In U.S.A., there is no legislative history of Privacy protection laws, because 

the country itself is born in the modern period, but the traces of Right to Privacy 

have been found in the American continents in the uncivilized tribal societies during 

the primitive era. In fact, practices of Privacy have been found among the Native 

Americans of the two continents, but the inmates of U.S.A. are not native 

Americans, rather Englishmen, because U.S.A. is formed with them by defeating the 

native Americans. In this sense, the history of Right to Privacy in U.S.A. is the 

history of that right in U.K. As there has been no such laws in U.K. in the old 

period, those laws have also been absent in U.S.A. but, with the passage of time, the 

Englishmen of U.S.A. have become city-dwellers and have felt the need for privacy 

in their city-lives. Gradually, they have been mentally free from the thinkings of the 

Britishers and have created their own Privacy protection system. In this manner, 

U.S.A. has started to develop its own laws of privacy with the help of its legislative 

and judicial process. On the contrary, U.K. has remained with its traditional 

orthodox beliefs and has shown reluctance to develop Privacy protection laws 

through its legislative and judicial process. In this respect, India is in a different 

situation, because its legal system is enriched with both the U.S. and English laws, it 

has its own ancient legal history also. As such, it has created a patchwork of 

statutory, judge-made and customary laws on Privacy protection in the post-

constitutional era. However, inadequacy of these laws is a basic characteristic in 

India.  
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 In order to understand the true nature of Privacy protection laws in U.S.A., 

U.K. and India, it is necessary to conduct a comparative analysis of those laws of the 

three countries. The Comparative Analysis is presented hereunder:-  

(i) Privacy has been recognised as a Customary Right in India since the ancient 

period, whereas, no such recognition of Customary Right to Privacy has been found 

in U.S.A. or in U.K. since the ancient period.  

(ii) The Customary Right to Privacy has got statutory recognition in India under the 

Indian Easements Act, 1882. Though the said law is enacted by the British 

Government, but the same law has been absent in U.K. and U.S.A.  

(iii) In India, Privacy has been developed as a Customary Right in the principles of 

construction of houses, but in U.S.A., it has been developed as the principle of 

ancient light. The U.K. law is silent in this respect.  

(iv) In India, Customary Right to Privacy has been established as a statutory right 

under the Indian Easements Act, 1882, whereas, in U.S.A., it is established by way 

of judicial development. U.K. has always been reluctant to recognise this right.  

(v) In U.K., Privacy has been recognised as a tort under the law of confidence. In 

U.S.A., it has also been recognised as a tort, but not under the law of confidence. 

William Prosser has created a separate Privacy Tort by way of judicial development. 

In India, there is also the existence of Privacy Torts, but in implied manner.  

(vi) U.K. has never considered Right to Privacy and has always tried to provide 

remedy on the ground of breach of confidence in the cases of violation of Privacy. 

U.S.A. has also been reluctant to consider Right to Privacy at the very beginning, 

but has never recognised the ground of breach of confidence. In India, there has 

been the existence of Customary Right to Privacy and not the breach of confidence.  

(vii) In U.S.A. the originator of Right to Privacy has been the Warren-Brandeis 

Article of 1890. In U.K., the originator of Privacy has been the Prince Albert v. 

Strange Case of 1849 and in India, the originator of Privacy has been the Nuth Mull 

v. Zuka-Oollah Beg case of 1855.  

(viii) In U.S.A., Right to Privacy has got constitutional protection under various 

amendments of the U.S. Constitution. In U.K., in the absence of written constitution, 

constitutional protection of Right to Privacy is totally absent. In India, constitutional 
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protection of Right to Privacy is also available in limited manner under the Indian 

Constitution.  

(ix) Constitutional protection of Right to Privacy is similar in U.S.A. and India, 

because in both the countries, express constitutional guarantee of Right to Privacy is 

unavailable and it is the sole creation of judiciary. But, in U.K., absence of written 

constitution has created the reluctance of judiciary to recognise this right.  

(x) At the time of making the Indian Constitution, the Constituent Assembly has 

tried to incorporate Right to Privacy directly within the Indian Constitution in line 

with the Fourth Amendment of the U.S. Constitution. But, due to absence of 

unanimity, this right has not been incorporated directly. No such initiatives have 

been found in U.K. due to the absence of written constitution.  

(xi) But, the right similar to Fifth Amendment of the U.S. Constitution has been 

incorporated under Clause (3) of Article 20 of the Indian Constitution, which 

provides protection to the Privacy of Personal Liberty. Again, U.K. laws are silent in 

this respect.  

(xii) In U.S.A., the root of constitutional protection of Right to Privacy has been the 

‘Right to Literary Property’, which is unavailable in U.K. and India.  

(xiii) The Warren-Brandeis concept of ‘Right to Inviolate Personality’ of U.S.A. has 

been incorporated under Article 23 of the Indian Constitution to protect personal 

autonomy and individual personality. Both the provisions are guarantors of 

Individual Privacy, which are absent in U.K.  

(xiv) William Prosser’s Privacy Tort of ‘appropriation of one’s name or likeness’ 

available in U.S.A. has been incorporated under Section 3 of the Emblems and 

Names (Prevention of Improper Use) Act, 1950 in India, which provides protection 

to Right to Individual Privacy and Privacy of Personality by prohibiting the 

improper use of one’s name or identity. Similar provision is also available under the 

Nordic Conference of Jurists, 1967, by mentioning the heads ‘use of one’s name, 

identity or likeness.’ In this respect, Indian laws are far better than the Western laws, 

because what the Nordic Conference has incorporated in 1967, India has 

incorporated in 1950. U.K. has also the similar provisions available under the 

Common Law Tort of Breach of Confidence and Trespass to Person.  
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(xv) U.S.A. has enacted a comprehensive law on Privacy by making the Privacy Act, 

1974, whereas both U.K. and India have not enacted any such comprehensive 

legislation. Their Privacy protection laws are scattered in a number of legislations 

enacted therein.  

(xvi) Both U.S.A. and U.K. have enacted laws for protection of Health and Medical 

Privacy, which India is lacking.  

(xvii) But, both U.K. and India have enacted Official Secrets Acts, 

Telecommunications Privacy Laws, Press Complaints Commission or Press Council 

Codes of Conduct as well as Protection of Freedoms Act, 2012 in U.K. and Right to 

Information Act, 2005 in India. On the contrary, U.S.A. has enacted the Freedom of 

Information Act, 1966 to provide a comprehensive protection covering all these 

aspects.  

(xviii) When U.S.A. has enacted the Privacy Act, 1974, U.K. has been reluctant to 

do so as evidenced from the Younger Committee Report, 1972. India has been 

lagging far behind them at that point of time.  

(xix) U.K. has started its Privacy protection initiatives in 1998 by enacting the Data 

Protection Act and Human Rights Act. Such initiative has been taken by U.S.A. long 

before by enacting the Privacy Act, 1974. India has just started these initiatives by 

drafting the Privacy Bill, 2014 and the Personal Data Protection Bill, 2014.  

(xx) Maintenance of Privacy and Secrecy in Matrimonial proceedings by 

conducting in camera proceedings has been established as a legal principle in 

U.S.A. and U.K. by way of judicial development. India has incorporated this 

provision under all the matrimonial statutes, like the Hindu Marriage Act, 1955, the 

Special Marriage Act, 1954 and the Divorce Act, 1869.  

 The Comparative Analysis of Privacy protection laws cannot be limited to 

any particular number. There are innumerable components of Right to Privacy and 

are also increasing with the passage of time. Therefore, need for legal protection of 

Right to Privacy is also increasing consequently. In this sense, any component-wise 

comparative analysis cannot be enough to provide a concluding remark. But, it is 

noteworthy that, Indian laws have been far better than the Western laws in the 

ancient period, whereas, U.S.A. has become the number one country enriched with 

these laws in the recent period. U.K. is still in the developing stage regarding the 
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protection of these laws. Finally, India is lagging far behind these two countries in 

the present social scenario, because what U.S.A. has done in 1974, U.K. has done in 

1998; India has started to do in 2014. Awareness regarding the Privacy protection 

laws is still in the primitive stage in India and the government is still shaky for 

enactment of these laws.                                                                  

4.6. Sum – Up  

 Privacy has both positive and negative aspects. When the Right to Privacy is 

used for the benefit or betterment of the mankind as a whole, it is called Positive 

Right to Privacy. It means, one should lead a secluded life for the development of 

one’s physical or mental integrity or intellectual quality. But, when the Right to 

Privacy is used for the destruction of mankind as a whole, like the leading of a 

secluded life for making a bomb or for the commission of suicide, it is called 

Negative Right to Privacy. Right to Privacy is a part and parcel of Right to live with 

Human Dignity. As such, it would always be used for the beneficial perspectives 

and not for the destructive perspectives. Human beings are social beings, they 

cannot live alone. In this sense, leading a social life is the very basis of social nature. 

Though Right to Privacy gives us the freedom to enjoy a secluded life, but that does 

not mean that, a human being should be left alone by the society to lead a 

destructive life. It is the duty of the society to look after a person remained secluded 

for a long time. In this sense, Right to Privacy is a limited Right and can always be 

curtailed in the public interest as well as for the larger benefit of the mankind as a 

whole. This is the bottom line of Right to Privacy and the States should follow this 

bottom line while enacting legislations on Right to Privacy. The three important 

countries, whose Privacy protection laws are the matters of discussion hereunder, are 

U.S.A., U.K. and India; all of whom have tried to legislate on Right to Privacy 

keeping in mind the above-stated bottom line.  

 In the light of the above projection, discussion of this chapter can be 

summed-up as follows:-  

(1) Privacy is a component of Freedom, without the protection of which, guarantee 

of Freedom remains incomplete.  

(2) Freedom or Privacy should not be absolute and in this respect, the question of 

dichotomy between privacy and public interest comes into picture.  
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(3) Protection of both Individual right to Privacy and State’s Right to Information is 

the urgent need of the hour.  

(4) Total freedom is a utopian concept, the achievement of which is practically 

impossible.  

(5) Absolute solitude or seclusion is called the negative aspect of privacy, which 

may lead to disastrous effects.  

(6) When Privacy brings good to all human beings in general and does not become 

deadly or futile for anyone, then it is called positive aspect of Privacy and it is 

permissible. 

(7) Positive aspects of Privacy are welcomed in a civilized society, where stress is 

given only on the prevention of unwanted publicity of one’s private life.  

(8) True spirit of the Privacy should be to protect oneself from unwanted publicity 

and consequential harassments.  

(9) This Chapter has mainly focussed on the Privacy Protection laws of U.S.A., U.K. 

and India.  

(10) Right to Privacy, although neither guaranteed in the United States as a 

Constitutional Right, but had been judicially examined.  

(11) With the progress and development of the new American nation, called U.S.A., 

the growth of Privacy protection laws have been occurred concurrently.  

(12) There have been six phasic or periodic developments of Right to Privacy in 

U.S.A.  

(13) The present Privacy laws in U.S.A. can be categorized as the U.S. Constitution, 

1787, the Federal Privacy Laws and the State Privacy Laws.  

(14) The U.S. Federal and State Legislatures have enacted various legislations 

covering various aspects of Right to Privacy, so that, each and every component of 

this right would be protected.  

(15) At the very beginning, English laws were very slow and unwilling to develop 

Laws of Privacy.  

(16) Gradually with the passage of time, recognition of this right came into being 

with the hands of the judiciary.  

(17) In comparison to U.S.A., Privacy laws are not much enriched in U.K.  
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(18) In fact, there has been no existence of Privacy Laws in U.K. before the passing 

of the Human Rights Act, 1998 and Data Protection Act, 1998.  

(19) Apart from the Common Law protection of Privacy in U.K., there are various 

statutory provisions enacted in the present era, few portions of which are directly 

applicable for the protection of Right to Privacy.   

(20) Right to Privacy in India is not of recent origin, it is an age-old concept and can 

be traced back from ancient Indian society.  

(21) In fact, there are several customary rules prevailing in India which protect 

Privacy interest of an individual.  

(22) Apart from that, constitutional provisions have provided protective umbrella to 

this right in indirect manner.  

(23) Besides customary rules and constitutional provisions, several other statutes 

recognise Right to Privacy directly or indirectly in India.  

(24) Privacy as a Customary Easement right was recognized in India since the very 

beginning in the Indian Easements Act, 1882.  

(25) The main articles relating to protection of Privacy under the Indian Constitution 

are Articles 19 and 21.  

 (26) The important statutory enactments in this respect are the Indian penal Code, 

1860, The Indian Evidence Act, 1872, the Indian Post Office Act, 1898, the Official 

Secrets Act, 1923, the Special Marriage Act, 1954, the Children Act, 1960, the 

Medical Termination of Pregnancy Act, 1971, the Press council Act, 1978, the 

Indecent Representation of Women (Prohibition) Act, 1986, the Information 

Technology Act, 2000, the Right to Information Act, 2005 and the Juvenile Justice 

(Care and Protection of Children) Act, 2015.  

(27) The components which have been attracted in this respect are Privacy and the 

insult on the modesty of women, Privacy of matrimonial proceedings, Privacy and 

Law of Evidence, Privacy of Correspondence under Indian Postal System, Privacy 

of Governmental Secrets, Privacy of Children, Privacy of Women, Privacy of the 

Press vs. Privacy of Public Figures, Privacy vs. Information Technology, Privacy vs. 

Right to Information and Privacy of the Juveniles.  

(28) A Comparative Analysis of the Privacy protection laws of U.S.A., U.K. and 

India projects the idea that, though India has started protecting Right to Privacy prior 
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to U.S.A. and U.K., but in the present social scenario, it is lagging far behind the 

other two countries, inspite of having strong Customary Laws of Privacy since the 

ancient period.   

 The most important point about all these legislations is that, all the three 

countries have highlighted the aspects of Data Protection, because in the midst of the 

era of Information and Communication Technology, none of the countries can go far 

without the storing and processing of huge computerised personal data. At this 

juncture, a serious threat lies with the protection of Privacy of those personal data or 

information. Another important issue is the over-encroaching press and media into 

human lives. Today, Press is gaining so much freedom that, Press freedom becomes 

a cause for violation of Privacy of the Public figures. As such, Press freedom should 

necessarily be curtailed in the interest of the general public. In this respect, all the 

countries are adopting Code of Conduct for the journalists and the electronic media 

and India is not an exception to it.  Again, another important issue prevails and that 

is the dichotomy between Right to Privacy and Right to Information. Countries are 

adopting Right to Information Acts to end this dichotomy. India has also enacted 

such legislation to determine the line of control between the information to be 

communicated in the general public interest and the information to be kept secret to 

maintain the Individual Privacy. In fact, creation of a perfect balance among all 

these interests of the society is the root of a democratic civilized society and the 

countries concerned are striving towards reaching such excellence in their respective 

fields by way of enacting the Privacy protection legislations.    


