
CHAPTER 6 

 

EXPANSION OF SCOPE OF HUMAN RIGHTS 

THROUGH THE MECHANISMS OF JUDICIAL 

REVIEW: IN CONTEXT OF SOCIO-ECONOMIC 

DEVELOPMENT IN INDIA 

 

6.1 An Overview 

 

The term ‘Human Rights’ refers to a bundle of rights, woven in perpetuity to the 

human life. In other words, they are moral claims, inalienable and inherent in all 

human individuals by virtue of their humanity alone. These claims are articulated 

and formulated to achieve certain standards, which are much higher than the 

animal living and have been translated into legal rights, having been established 

according to the law-creating processes of societies, both national and 

international. The basis of these legal rights is the consent of the governed, that is 

the consent of the subjects of the rights and are available to all individuals on a 

preconceived notion that all are born equal in dignity and rights. 

 

The idea of elaboration and protection of rights of human beings developed and 

gradually transformed into written norms. Many important landmarks formed the 

channelising factors, such as, the Magna Carta (1215), the Petition of Right 

(1628) and the Bill of Rights (1689) in England. Particularly during the 

eighteenth century, the early ideas of natural law developed into an acceptance of 

natural rights as legal rights, and these rights for the first time were written into 

national constitutions, thus reflecting an almost contractual relationship between 

the State and the individual which emphasized that the power of the State derived 

from the assent of the free individual. The French Declaration of the Rights of 

Man and of the Citizen of 1789 and the American Bill of Rights of 1791 were 

based on this premises. During the nineteenth century this principle was adopted 

by a number of independent States and social and economic rights also began to 

be recognized. 

 

Fundamental rights and directive principles of state policy as enshrined in the 

Indian constitution denote the inalienable rights and duties of an individual. The 

concept of Directive Principles embedded in the Constitution was inspired by and 

based on Article 45 of the Irish Constitution. The fundamental rights as enlisted 

in Part III of the constitution are a direction to the state regarding its obligations 
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towards the individuals, while the directive principles of state policy in Part IV 

reflect the ideals and socio-economic goals that the state should aim to achieve in 

its governance. The fundamental rights are justifiable and guaranteed by the 

constitution, while the directive principles of state policy are directives to the 

state and the government machinery which are unenforceable in courts of law. 

 

Time and again the conflict between the enforceability of fundamental rights and 

directive principles of state policy has come to the fore. The reason behind the 

conflict seems to be the phraseology of the provisions with respect to the 

enforceability of both the parts and their interpretation by the courts of the land. 

Part III of the constitution is explicitly said to be enforceable in a court of law 

and Part IV is merely directive in nature, which suggests its unenforceability. But 

to ensure development at all level the judiciary in India, stressed on the 

harmonious relation between Part III and Part IV of the constitution and 

encompassed that they were in fact supplementary to each other.
1 

 

India follows a system of separation of powers between the three wings-

Executive, Legislature and Judiciary .The three wings are on an equal footing and 

none is superior or inferior to the other. They are independent and each wing is 

expected not to interfere in the working of the other wing. However, recent years 

have witnessed judicial activism in which judiciary has transgressed its 

boundaries and interfered with the working of legislature as well as the executive. 

There are several instances to support this view. For example, in the case of 

Vishakha v. State of Rajasthan
2
, Supreme Court has given guidelines for the 

prevention of sexual harassment of women at workplace as there was no existing 

law in this regard. These guidelines were to be followed throughout the country 

until the Legislature came up with suitable legislation. Thus, judiciary went 

beyond its boundaries. 

 

Judicial activism is criticized on the ground that it is nothing but interference in 

the spheres of the executive and the legislature. However, it may be seen as a tool 

to fill the vacuum created due to the inability of the legislature and the executive. 

Thus, judicial activism may also be termed as a “necessary evil” which is 
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required when the legislature and the executive are unable to perform their 

functions properly. 

 

Under the circumstances of our developing country, our judiciary has enlarged 

the scope of justice. For the enforcement of fundamental rights, the Supreme 

Court through judicial innovation and activism has expanded the common law 

principle of ‘locus standi’. It has been made possible for courts to permit anyone 

with sufficient interest and acting bona fide to maintain an action for judicial 

redress, and to activate the judicial process. In the support of rights, courts have 

found a post card or newspaper article to be material enough to set-off judicial 

action. This has helped to bring justice closer to the common man. 

 

6.2 Human Rights: International Instruments vs Constitution of India 

 

The aspirations of the people have found expression in the Indian Constitution, 

which enacted a nearly complete catalogue of Human Rights around the time 

when the international scene was witnessing the framing of Universal Declaration 

of Human Rights. The Fundamental Rights, Directive Principles along with the 

promises made under the Preamble and other provisions of the constitution, lay 

the emphasis on making the Indian Constitution a viable instrument of the Indian 

people’s salvation and to secure the basic minimum human rights, as 

contemplated as the founding stones of good governance. 
 

The rights guaranteed and provided in the Constitution are required to be in 

conformity with the Covenant on Civil and Political Rights and the Covenant on 

Economic, Social and Cultural Rights in the view of the fact that India has 

become a party to these covenants by ratifying them and as these Covenants are a 

direct consequence and follow-up of the Universal Declaration of Human Rights, 

it is this aspect of the Declaration which has been the guiding force and the 

mentor of Human Rights incorporation in the Constitution of India. 
 

The Fundamental Rights in the Constitution constitute the Magna Cartaof 

individual liberty and human rights. The declaration of Fundamental Rights in 

the Constitution serves as a reminder to the Government in power that certain 

liberties and freedoms essential for all the people and assured to them by the 

Fundament Law of the land are to be respected. 
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The emphasis on the entire scheme of the Constitution under the heading of the 

Preamble, the Fundamental Rights and the Directive Principles is on the building 

of an Egalitarian Society and on the concept of Socio-Economic Justice. The 

fundamental Rights and the Directive Principles together constitute the heart and 

soul of the Indian Constitution. Along with the list of Fundamental rights, the 

Directive Principle of State Policy are the conscience of the Constitution. 
 

The goals of the human rights can be read from the Preamble as a Political, 

social, economic and Cultural Revolution that the people of India have 

committed themselves to.
3
The Fundamental Rights that are guaranteed under the 

Constitution have a close similarity with 
 

those in the U.N. Declaration of Human Rights in form and content in Articles 

14,15,16,19,20,21,23,25,29,31and 32.
4
 For example, the Universal Declaration 

addressed the question of affordability in Article 22 when it mentioned the 

resources of each state in the implementation of Economic, Social and Cultural 

Rights. 
 

The Economic, Social and Cultural Rights enshrined in the Universal Declaration 

of Human Rights and also in the Covenant on Economic, Social and Cultural 

Rights are included in Part IV of the Indian Constitution and are known as the 

Directive Principle of State Policy. The Constitution therein directs the State to 

provide adequate means of livelihood, equitable distribution of material 

resources, equal pay for equal work, a living wage for all workers, just and 

human conditions of work, unemployment cover for all people in old age and 

sickness, and free and compulsory education for children . 
 

Article 26 of the Universal Declaration of Human Rights, 1948 states, “Everyone 

has the right to education…directed to the full development of the human 

personality and to the strengthening of respect for human rights and fundamental 

freedoms". 
 

It is in reference to this provision that with the President giving his assent to the 

Constitution 
 

(83rd Amendment) Bill, the right to education has been incorporated in the 

Constitution of India as a fundamental right. The Bill seeks to make the right to 
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free and compulsory education for children from 6-14 years of age- a 

fundamental right. At the same time it also makes it a fundamental duty of the 

parents to provide opportunities for education to children belonging to this age 

group. Thus this Amendment supersedes Article 45, which provided for 

compulsory and free education of children up to 14 years of age as a Directive 

Principle of State Policy. It has now become obligatory to provide free and 

compulsory education to children in the age group of 6-14. The amended Act 

requires governments in the states and union territories to enact laws for the 

enforcement of this right within one year from the commencement of the Act. 

The Indian Supreme Court in the case of Maneka Gandhi v. Union of India
5
has 

held that 
 

Universal Declaration of Human Rights was adopted by the United Nations 

General Assembly on December 10, 1948 while debates in the Indian 

Constitution were going on. Hence, it must be assumed that the makers of the 

Indian Constitution, in framing Part III of the Constitution on the Fundamental 

Rights were influenced by the provisions of the Universal Declaration. It is 

therefore legitimate for the Court to refer to the comparable provisions of the 

Universal Declaration in construing the intent and scope of the relevant text of 

Part III of the Constitution. 
 

Most of the Articles of the Universal Declaration of Human Rights, 1948 and the 

International covenants are the building blocks of our constitutional framework. 

The Universal Declaration of Human Rights indicates two sets of Rights-

traditional Civil and Political rights (Art.2-21) and the two new Economic and 

Social Rights (Art. 22-28). The Constitution of India incorporates the first two 

sets of rights under Fundamental Rights (Art. 12-35 of the Constitution) and the 

second set under Directive Principle of State Policy (Art. 36-51). It was in this 

light that the fundamental rights incorporated in Part III of the Constitution had 

been described by Dr. S. Radhakrihnan as a pledge to our people and a pact with 

the civilized world.
6
 It must therefore be held that Part III and IV essentially form 

a basic element of the Constitution, without which its identity will completely 
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change and it is on this account that a number of provisions in part III and part IV 

are fashioned on the Universal Declaration of Human Rights.
7 

 

 3 Exercise of Judicial Activism through Public Interest Litigation (PIL) in 

India 
 

The peculiarity of the Constitution of India, as in comparison to other 

Constitutions, lies in the fact that despite being a wholesale combination of 

different documents, it has never limited itself to one aspect or one document. It 

has been a Living Constitution, a breathing Patriarch, whose foundation is not 

like a rock, as being static, but is dynamic, flexible and accumulative to the 

various provisions that may be required to face the changing need of the hour. 

The mechanism for this change is well based, interalia, upon the stipulation of 

Judicial Activism, which is also one of the responsibility of the Judiciary, to 

interpret the Constitution in the interest and well-being of those people of the 

Nation. 

 

The forerunner to this cause has been the Supreme Court, which has often and 

consistently read the provisions of the Universal Declaration, so as to include and 

provide the basic and primary rights to the people of India. The Hon’ble Court, 

while interpreting the provisions of the constitution, has not limited the scope of 

the various articles to what was laid and understood by the framers of the 

Constitution and for the betterment and well-being of the Country as a whole, the 

Court has read the Directive Principles of State Policy in the Fundamental rights. 

In this process of deciding case after case on the aspect of human rights of the 

citizens, the Court has consistently read the scope of Human Rights as in 

consonance with the provisions of the Universal declaration, along with the other 

International Covenants, to which India is a party. 
 

Being the final interpreter of the Constitution, it can be rightly said that judiciary 

itself is the body that decides the limits of its power. Interestingly, it has taken a 

long arduous way in crystallizing such powers often resulting in activism and 

overreach since the making of the Indian Constitution till date and the process 

remains ongoing. The best illustrative example that reveals the height of this 
 
 

 
7
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process is Keshavanand Bharti v. State of Kerala case
8
. Further, innovations in 

the field of Public Interest Litigations (PIL) also signify the courage of 

conviction and the courage of confusion through which the Supreme Court of 

India has transformed itself into a Supreme Court for Indians. 
 

Public Interest Litigations (PIL) serves a vital role in the civil justice system. If 

offers a ladder to justice to the disadvantaged sections of the society, provides an 

avenue to enforce diffused or collective rights, and enable civil societies to not 

only spread awareness about human rights but also allows them to participate in 

government‘s decision making. It facilitates an effective realization of collective, 

diffused rights for which individual litigation is neither efficient nor a practicable 

method. The range and scope of PIL is vast as it is a mechanism to agitate any 

socio-economic public issue before the court which can be brought within the 

legal and constitutional mould. It constitutes the major source of judicial activism 

since there is nothing that fetters the jurisdiction of the courts for entertaining 

them. 
 

The concept of PIL can be understood as being concomitant to article32 with 

regard to Supreme Court and to article226 with regard to High Court. A PIL writ 

petition can be filed in the Supreme Court under article32 only if a question 

concerning the enforcement of a fundamental right is involved. Under article 226, 

a writ petition can be filed in a High Court whether or not a fundamental right is 

involved. 

 
 

6.3.1 Background and Meaning of the Concept of Judicial Activism 
 

The term “Judicial Activism” is commonly understood as being a mere extension 

of the power of Judicial Review in some intellectual quarters. This is inferable 

from the very work of Professor Sathe in his celebrated book Judicial Activism in 

India where he introduces the work as being a monograph about judicial review 

and its role in democracy.
9
 Emphasizing the traditional role of judiciary under 

the Indian Constitution and the manner in which the power of judicial review was 

exercised by the erstwhile judges; Sathe elaborates as to how the judiciary 

gradually started gaining more and more momentum over a period of time. He 

calls such gaining of momentum as Searching Judicial Vigilance and further 
 
 

 Supra n.1.
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defines it as Judicial Activism .He is also of the view that Activism, however, can 

easily transcend the border of judicial review and turn into populism and 

excessivism.
10

 This makes the present chapter relevant in the scheme of this 

work, as it offshoots the need to actually ascertain the limits within which the 

power of Judicial Review‘ must be exercised in order to maintain harmony 

between the judicial organ of the state on the one hand and the other two co-equal 

organs of the state on the other. 

 

Judicial Activism is the concept that originated in the U.S. It is the process in 

which Judiciary uses the concept of judicial review to tell unconstitutionality of 

the legislature and executive orders. Inactiveness of legislature and the Executive 

makes compels the Judiciary to be more active. We adopted the concept of 

United States but there is a difference. In U.S. judicial review is in due course of 

law but in India it is a procedure established by law. No doubt, Judicial 

Activision is a valuable weapon which can do a great deal to society, if properly 

used but it may harm the society if recklessly used. The issue of Judicial 

Activism has now been put on National Agenda. Now it is jumping upon the 

arena of the Executive and the Legislature. On survey, every participant endorsed 

the need of Judicial Activism but within their limitation and not to ignore the law 

just to make the masses happy. 

 

There are two models of judicial review. One is a technocratic model in which 

judges act merely as technocrats and hold a law invalid if it is ultra vires the 

powers of the legislature. In the second model, a court interprets the provisions of 

the constitution liberally and in the light of the spirit underlying it keeps the 

constitution abreast of the times, through dynamic interpretation. A court giving 

new meaning to a provision so as to suit the changing social or economic 

conditions or expanding the horizons of the rights of the individuals is said to be 

an activist court. 

 

Judicial activism can be positive as well as negative. A court engaged in altering 

the power relations to make them more equitable is said to be positively activist 

and a court using its ingenuity to maintain the status quo in power relations is 

said to be negatively activist. The decision of the U.S. Supreme Court in the case 
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of Dred Scott v. Standord
11

, or Lochner v. New York
12

, were examples of 

negative judicial activism, whereas the decision of that court in Brown v. Board 

of Education
13

, is an example of positive activism. In Dred Sctott‘s case
14

U.S. 

Supreme Court upheld slavery as being protected by the right to property; In 

Lochner, a law against employment of children is violate of the due process 

clause of the constitution; and In Brown, it was held that segregation on the 

ground of race was unconstitutional and void. 

 

Activism is related to change in power relations. A judicial interpretation that 

furthers the rights of the disadvantaged sections or imposes curbs on absolute 

power of the State or facilitates access to justice is a positive activism. Judicial 

activism is inherent in judicial review. Whether it is positive activism or negative 

activism depends upon one‘s own vision of social change. Judicial activism is not 

an aberration but normal phenomenon and judicial review is bound to mature into 

judicial activism. Judicial Activism also has to operate within limits. These limits 

are drawn by the limits of the institutional viability, legitimacy of judicial 

intervention, and recourses of the court. Since through judicial activism, the court 

changes the existing power relations, judicial activism also a constitutional court 

becomes an important power centre of democracy. 

 

The term “Judicial Activism” has no unanimously agreed definition amongst the 

authorities as it is understood differently in different spheres, depending upon 

individual view point. Professor Baxi rightly points out that there can be no 

objective definition of whether or not a decision is an instance of Judicial 

Activism‘. According to him
15

: 

 

“Judges are evaluated as activists by various social groups in 

terms of their interests, ideologies and values…Quite often, the 

label is attached to a judge who himself may not consider him as 

an activist”.
16 
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According to Black’s Law Dictionary, judicial activism is a “philosophy of 

judicial decision-making whereby judges allow their personal views about public 

policy, among other factors, to guide their decisions.” Judicial activism can also 

be defined as when a Court takes some legislative power away from legislators. 

Judicial Activism to define broadly, is the assumption of an active role on the 

part of the judiciary.
17 

 

Judicial activism means going beyond normal constraints of the judiciary. 

According to Justice J.S. Verma, judicial activism is an “active process of 

implementation of the rule of law, essential for the preservation of a functional 

democracy”. However, in a vibrant democratic system, it can also been seen as a 

phenomenon to curb executive tyranny and legislative misuse of power. The 

judicial activism in India can be witnessed with reference to the review power of 

the Supreme. 

 

6.3.2 Evolution of theConcept of Judicial Activism in India 
 

For a very long time, the Indian judiciary had taken an orthodox approach to the 

very concept of judicial activism. However, it would be wrong to say that there 

have been no incidents of judicial activism in India. Some scattered and stray 

incidents of judicial activism took place from time to time. But they did not come 

to the limelight as the very concept was unknown to India. However, the history 

of judicial activism can be traced back to 1893 when Justice Mehmood of the 

Allahabad High Court delivered a dissenting judgment which sowed the seed of 

activism in India.
18

 It was a case of an under-trial who could not afford to engage 

a lawyer. So the question was whether the court could decide his case by merely 

looking at his papers. Justice Mehmood held that the pre-condition of the case 

being heard (as opposed to merely being read) would be fulfilled only when 

somebody speaks. So he has the widest possible interpretation of the relevant law 

and laid the foundation stone of judicial activism in India. 
 

The Supreme Court of India started off as a technocratic Court in the 1950‘s but 

slowly started acquiring more power through constitutional interpretation. In fact 

the roots of judicial activism are to be seen in the Court‘s early assertion 
 
 

 Chaterjee Susanta, For Public Administration’ Is judicial activism really deterrent to legislative 
anarchy and executive tyranny?,The Administrator, Vol. XLII, April-June 1997, p. 9.  
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regarding the nature of judicial review. In A.K.Gopalan v.State of Madras
19

, 

although the Supreme Court conceived its role in a narrow manner, it asserted 

that its power of judicial review was inherent in the very nature of the written 

constitution. The Constitution appears to be a matter of abundant caution. Even in 

their absence, if any of the fundamental rights was infringed by any legislative 

enactment, the Court has always the power to declare the enactment to the extent 

it transgresses the limits, invalid‖. The posture of the Supreme Court as a 

technocratic Court was slowly changed to be activist Court. 
 

In Sakal Newspapers Private Ltd. v. Union of India
20

, it held that a price and 

page schedule that laid down how much a newspaper could charge for a number 

of pages was being violative of freedom the press. The Court also conceived a 

doctrine of giving preferred position to freedom of speech and expression, which 

includes freedom of the press, over the freedom to do business. The Supreme 

Court held that at a newspaper was not only a business; it was a vehicle of 

thought and information and therefore could not be regulated like any other 

business. In Balaji v.State of Mysore
21

the Supreme Court held that while the 

backward classes were entitled to protective discrimination, such protective 

discrimination should not negate the right to equality and equal protection of law. 

It held that backwardness should not be determined by caste alone but by secular 

criteria though caste could be one of them, and that the reserved seats in an 

educational institution should not exceed fifty per cent of the total number of 

seats. These are examples of judicial activism of the early 1960s. 
 

In these early years of the Indian Supreme Court, the inconvenient decisions of 

the Supreme Court were overcome through the device of constitutional 

amendments. 

 
 

The first, the fourth and the seventeenth constitutional amendments removed 

variousproperty legislations from the preview of judicial review. Therefore, a 

debate on thescope of the Parliament‘s power to amend the Constitution started. 

A question wasraised before the Court in 1951 in Shankari Prasad v. Union of 
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India
22

, whetherParliament could use its constituent power under Article 368 so 

as to take away orabridge a fundamental right. The court unanimously held that 

the constituent powerwas not subjected to any restriction. That question was 

again raised in Sajjan Singh v.State of Rajasthan
23

, and this time two judges 

responded favourably, though theirswas a minority view. 

 

 

During the late 1970s and early 1980s, under the leadership of Justices P.N. 

Bhagwati, V.R. Krishna Iyer, and other activist justices, the Court transformed its 

role in governance through a new activism championing the causes of social 

justice and human rights for the poor and oppressed classes of India. In a series 

of decisions, the Court reinterpreted Article 32 of the Indian Constitution to 

expand standing doctrine for PIL claims against government illegality and 

governance failures. These decisions led to a large influx of PIL claims in the 

1980s. Responding to these procedural innovations and reforms, public interest 

lawyers, NGOs, journalists, and human rights advocates began to file PIL suits in 

order to remedy human rights violations and governance failures. 

 

From 1977 to 1989, the Court assumed an active role in challenging bureaucratic 

agencies, and state and local governments in cases involving the repression of 

human rights, social injustice, and environmental degradation. During this period, 

however, the Court was less assertive in challenging the actions and policies of 

the executive and legislative branches of the Central Government. 

 

After Maneka Gandhi’s case,
24

 the Court changed its mood towards activism. 

The development of judicial activism was the result of a catalyst action. The 

blending of judicial review with human rights jurisprudence resulted in 

tremendous results. The development of Public Interest Litigation (PIL) into the 

mainframe of legal process acted as a catalyst to this process. It resulted in the 

birth of an essential corollary of review viz. judicial activism. Though in the 

beginning, the application of activism was only to improve the conditions of the 

poor, gradually it was used to make directive principles as enforceable rights. 

Due to the increased expectation of the public and the increased demand for 
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improving the administration, the court used public interest litigations to fill 

every lacunae. The undisputed relation of activism with the problems and 

processes of political development made an eminent writer define judicial 

activism as “the way of exercising judicial power which seeks fundamental re-

codification of power relations among the dominant institutions of the State, 

manned by members of the ruling class.”
25

 Whatever may be the definition, the 

realization of the fact that fundamental rights can have no meaning for the 

majority of Indians unless a new socio economic order is raised on the foundation 

of directive principles, and in order to fulfill the inherent duty of the court to help 

the poor to reap the benefits of economic and political entitlements, urged the 

Court to expand the horizons of judicial activism. The activist Court delivered 

many verdicts expanding the scope of right to life under Article 21.The court held 

the right to speedy trial as an essential part of the right to life and liberty under 

Article 21.
26

 The inhuman conditions that prevailed in protective homes, 

trafficking in women, importation of children for homosexual purposes, 

nonpayment of wages to bonded labourers, and the inhuman conditions of 

prisoners in jail were held to be gross violations of Article 21
27

 and directions 

were issued for the protection and preservation of human rights of female 

prisoners.
28

 The Court further expanded the scope of Article 21 by including 

right against handcuffing,
29

 the right against custodial violence,
30

 the rights of 

the arrested,
31

 the right of the female employees against sexual harassment in 

working place,
32

 etc. within it. The court also ensured a pollution free 

environment and established the link between environment development and 

human rights.
33

 The court even developed a new environmental health 

jurisprudence through its judicial creativity and later incorporated the theory of 

sustainable development ensuring green belts and open spaces for maintaining 
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ecological balance,
34

 forbidding stone crushing activities near residential 

complexes,
35

 earmarking a part of the reserved forests of advises to ensure their 

habitat and means of livelihood,
36

 compelling the local bodies to perform their 

statutory obligation for protecting the health of the community,
37

 compelling the 

industrial units to set up effluent treatment plants,
38

 directing installation of air 

pollution controlling devices for preventing air pollution
39

 etc. The court even 

granted compensation under Article 32 for the deprivation of the fundamental 

right to life and liberty caused by the unlawful acts of the instrumentalities of the 

State.
40

 Thus, as corrective machinery, the court achieved many beneficial 

results, due to the then identified Constitutional obligations viz. the protection of 

human rights.
41 

 

The expansion of ‘judicial review’ (which is often described as ‘judicial 

activism’) has of course raised the popular profile of the higher judiciary in India. 

There are two conceptual objections against the justifiability to enforce positive 

obligations or aspirational rights. The first is that if judges devise strategies to 

enforce the directive principles, it amounts to an intrusion into the legislative and 

executive domain. The articulation of newer fundamental rights is the 

legislature’s task within which the judiciary should refrain from intervening. 

Further these obligations were enumerated as directive principles by the framers 

on account of practice considerations of heavy cost. Therefore judiciary must 

exercise restraint. 

 

6.3.3 Origin and Development of Public Interest Litigation (PIL) in India 

 

Two judges of the Indian Supreme Court (Bhagwati and Iyer JJ.)
42

 prepared the 

groundwork, from mid-1970s to early 1980s, for the birth of PIL in India. This 

included modifying the traditional requirements of locus standi, liberalising the 
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procedure to file writ petitions, creating or expanding fundamental rights, 

overcoming evidentiary problems, and evolving innovative remedies. 

 

Modification of the traditional requirement of standing was sine qua non for the 

evolution of PIL and any public participation in justice administration. The need 

was more pressing in a country like India where a great majority of people were 

either ignorant of their rights or were too poor to approach the court. Realising 

this need, the Court held that any member of public acting bona fide and having 

sufficient interest has a right to approach the court for redressed of a legal wrong, 

especially when the actual plaintiff suffers from some disability or the violation 

of collective diffused rights at stake. 

 

Later on, the Supreme Court in S.P. Gupta v Union of India
43

 held that, where a 

legal wrong or a legal injury is caused to a person or to a determinate class of 

persons by reason of violation of any constitutional or legal right and such person 

or determinate class of persons is by reasons of poverty, helplessness, or 

disability or socially or economically disadvantaged position, unable to approach 

the Court for any relief, any member of the public can maintain an application for 

an appropriate direction, order or writ. 

 

The court justified such extension of standing in order to enforce rule of law and 

provide justice to disadvantaged sections of society. Furthermore, the Supreme 

Court observed that the term “appropriate proceedings” in Article 32 of the 

Constitution does not refer to the form but to the purpose of proceeding so long 

as the purpose of the proceeding is to enforce a fundamental rights, any form will 

do.
44

This interpretation allowed the Court to develop epistolary jurisdiction by 

which even letters or telegrams were accepted as writ petitions. Once the hurdles 

posed by locus standi and the procedure to file writ petitions were removed, the 

judiciary focused its attention to providing a robust basis to pursue a range of 

issues under PIL. This was achieved by both interpreting existing fundamental 

rights widely and by creating new fundamental rights. Article 21 “no person shall 

be deprived of his life or personal liberty except according to the procedure 

established by law” proved to be the most fertile provision to mean more than 
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mere physical existence
45

 it includes right to live with human dignity and all that 

goes along with it. 

 

The Supreme Court has played this vital role of social justice and human rights 

while exercising its writ-jurisdiction. It is well-settled principle of the 

Commonwealth law that an aggrieved person only may approach to court. This 

rule is called rule of locus standi. Thus, ordinarily, only the affected person 

should approach the courts. However, this rule limits access of justice to several 

underprivileged sections of society as they may not be able to approach the court 

even if their rights are abridged. This may be because of ignorance or their weak 

financial position. 

 

6.3.3.1 Liberalisation of the Scope of Locus Standi in India 

 

The Supreme Court, in order to make access to justice equal for all classes of 

citizens a reality is endeavouring to dismantle the barriers of poverty that exist 

between poor man and the justice/judicial system. And this task is accomplished 

by liberalising the scope of locus standi and developing Public Interest Litigation 

(PIL) wherein the courts are now allowing even the third parties to vindicate the 

socio-economic rights of the unprivileged and weaker sections of the society. 

 

Public interest litigation or social interest litigation today has great significance 

and drew the attention of all concerned. The traditional rule of "Locus Standi" 

that a person, whose right is infringed alone can file a petition, has been 

considerably relaxed by the Supreme Court in its recent decisions. Now, the court 

permits public interest litigation at the instance of public spirited citizens for the 

enforcement of constitutional- legal rights. 

 

Justice Krishna layer in Fertilizer CorporationKamgar Union v. Union of India
46

, 

enumerated the following reasons for liberalization of the rule of Locus Standi:- 

 

 Exercise of State power to eradicate corruption may result in unrelated 

interference with individuals' rights. 

 
 Social justice wants liberal judicial review administrative action.  
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 Restrictive rules of standing are antithesis to a healthy system of 

administrative action. 

 
 Activism is essential for participative public justice". 

 

Therefore, a public minded citizen must be given an opportunity to move the 

court in the interests of the public. Further, the Supreme Court in S.P. Gupta vs. 

Union of India
47

, popularly known as Judges Transfer Case, Bhagwati J . firmly 

established the validity of the public interest litigation. Since then, a good 

number of public interest litigation petitions were filed. 

 

In view of the operations by the courts on a wider canvass of judicial review, a 

potent weapon was forged by the Supreme Court by way of public interest 

litigation (PIL) also known as social action litigation. The Supreme Court has 

ruled that where judicial redress is sought in respect of a legal injury or a legal 

wrong suffered by persons, who by reason of their poverty or disability are 

unable to approach the court for enforcement of their fundamental rights, any 

member of the public, acting bonafide, can maintain an action for judicial redress. 

Thus, the underprivileged and the downtrodden have secured access to court 

through the agency of a public-spirited person or organization. This weapon was 

effectively used by the Supreme Court and the high courts, being Constitutional 

courts, to a large extent from 1980 onwards. The decision of the Supreme Court 

in Sunil Batra v. Delhi Administration
48

; Municipal Council, Ratlam v. 

Vardhichand
49

; Akhil Baratiya Soshit Karamchari Sangh, Railway v. Union of 

India
50

 and umpteen number of decisions thereafter by the Supreme court and 

more particularly the decision of the supreme court in S. P. Gupta’s case
51

 

represent watersheds in the development of PIL and liberalization of the concept 

of locus standi to make access to the courts easy. The principle underlying order 

1 rule 8, Code of Civil Procedure has been applied in public interest litigation to 

entertain class action and at the same time to check misuse of PIL. The 

appointment of amicus curiae in these matters ensures objectivity in the 
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proceedings. Judicial creativity of this kind has enabled realization of the promise 

of socio-economic justice made in the preamble to the Constitution of India. 

 

One of the earliest cases of public interest litigation was reported as Hussainara 

Khatoon (I) v. State of Bihar
52

. This case was concerned with a series of articles 

published in a prominent newspaper – the Indian Express which exposed the 

plight of under trial prisoners in the state of Bihar. A writ petition was filed by an 

advocate drawing the Court’s attention to the deplorable plight of these prisoners. 

Many of them had been in jail for longer periods than the maximum permissible 

sentences for the offences they had been charged with. The Supreme Court 

accepted the dilution of locus standi and allowed an advocate to maintain the writ 

petition. Thereafter, a series of cases followed in which the Court gave directions 

through which the ‘right to speedy trial’ was deemed to be an integral and an 

essential part of the protection of life and personal liberty. Soon thereafter, two 

noted professors of law filed writ petitions in the Supreme Court highlighting 

various abuses of the law, which, they asserted, were a violation of Article 21 of 

the Constitution. These included inhuman conditions prevailing in protective 

homes, long pendency of trials in court, trafficking of women, importation of 

children for homosexual purposes, and the non-payment of wages to bonded 

laborers among others. The Supreme Court accepted their locus standi to 

represent the suffering masses and passed guidelines and orders that greatly 

ameliorated the conditions of these people. 

 

In another matter, a journalist, Ms. Sheela Barse, took up the plight of women 

prisoners who were confined in the police jails in the city of Bombay. The court 

took cognizance of the matter and directions were issued to the Director of 

College of Social Work, Bombay to visit the Bombay Central Jail and conduct 

interviews of various women prisoners in order to ascertain whether they had 

been subjected to torture or ill-treatment. Based on his findings, the Court issued 

directions such as the detention of female prisoners only in designated female 

lock-ups guarded by female constables and that accused females could be 

interrogated only in the presence of a female police official.
53 
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6.3.3.2 Epistolary Jurisdiction: A New Dimension in Public Interest 

Litigation (PIL) 

 

Public interest litigation acquired a new dimension – namely that of ‘epistolary 

jurisdiction’ with the decision in the case of Sunil Batra v. Delhi 

Administration
54

, it was initiated by a letter that was written by a prisoner lodged 

in jail to a judge of the Supreme court. The prisoner complained of a brutal 

assault committed by a Head Warder on another prisoner. The Court treated that 

letter as a writ petition, and, while issuing various directions, opined that: 

“…technicalities and legal niceties are no impediment to the court entertaining 

even an informal communication as a proceeding for habeas corpus if the basic 

facts are found”.
55 

 

In Municipal Council, Ratlam v. Vardichand
56

, the Court recognized the locus 

standi of a group of citizens who sought directions against the local Municipal 

Council for removal of open drains that caused stench as well as diseases. The 

Court, recognizing the right of the group of citizens, asserted that if the: 

 

“…centre of gravity of justice is to shift as indeed the Preamble of 

the Constitution mandates, from the traditional individualism of 

locus standi to the community orientation of public interest 

litigation, the court must consider the issues as there is need to 

foucs on the ordinary men.”
57 

 

In Paramand Katar v. Union of India
58

, the Supreme Court accepted an 

application by an advocate theat highlighted a news item tiltled “Law Helps the 

Injured to Die” published in a national daily, The Hindustan Times. The 

petitioner brought to light the procedural difficulties which came in availing 

urgent and life-saving medical treatment to persons injured in road and other 

accidents. The Supreme Court directed medical establishments to provide instant 
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medical aid to such injured people, notwithstanding the formalities to be 

followed under the procedural criminal law. 

 

The Supreme Court has met the changing needs of society by the extensive 

liberalization of the rule of locus standi which gave birth to a flexible public 

interest litigation system. A powerful thrust to public interest litigation was given 

by a 7-judge bench in the case of. S.P. Gupta v. Union of India
59

 The judgment 

recognized the locus standi of bar associations to file writs by way of public 

interest litigation. In this particular case, it was accepted that they had a 

legitimate interest in questioning the executive’s policy of arbitrarily transferring 

High Court Judges, which threatened the independence of the judiciary. 

Explaining the liberalization of the concept of locus standi, the court opined: 

 

“It would now be regarded as well-settled law where a person 

who has suffered a legal wrong or a legal injury or whose legal 

right or legally protected interest is violated, is unable to 

approach the court on account of some disability or it is not 

practicable for him to move the court for some other sufficient 

reasons, such as his socially or economically disadvantaged 

position, some other person can invoke the assistance of the court 

for the purpose of providing judicial redress to the person 

wronged or injured, so that the legal wrong or injury caused to 

such person does not go unredressed and justice is done to 

him.”
60 

 

The unique model of public interest litigation that has evolved in India not only 

looks at issues like consumer protection, gender justice, prevention of 

environmental pollution and ecological destruction, it is also directed towards 

finding social and political space for the disadvantaged and other vulnerable 

groups in society. The Courts have given decisions in cases pertaining to 

different kinds of entitlements and protections such as the availability of food, 

access to clean air, safe working conditions, political representation, affirmative 
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action, anti-discrimination measures and the regulation of prison conditions 

among others. 

 

For instance, in People’s Union for Democratic Rights v. Union of India
61

, a 

petition was brought against governmental agencies which questioned the 

employment of underage labourers and the payment of wages below the 

prescribed statutory minimum wage-levels to those involved in the construction 

of facilities for the then upcoming Asian Games in New Delhi. The Court took 

serious exception to these practices and ruled that they violated constitutional 

guarantees. The employment of children in construction-related jobs clearly fell 

foul of the constitutional prohibition on child labour and the non-payment of 

minimum wages was equated with the extraction of forced labour. Similarly, in 

Bandhua Mukti Morcha v. Union of India
62

, the Supreme Court’s attention was 

persists despite the constitutional prohibition. Among other interventions, one can 

refer to the Shriram Food & Fertilizer case
63

 where the Court issued directions 

to employers to check the production of hazardous chemicals and gases that 

endangered the life and health of workmen. It is also through the vehicle of PIL, 

that the Indian Courts have come to adopt the strategy of awarding monetary 

compensation for constitutional wrongs such as unlawful detention, custodial 

torture and extra-judicial killing by state agencies. 

 

However, over the years, the social action dimension of PIL has been diluted and 

eclipsed by another type of “public cause litigation” in courts. In this type of 

litigation, the court’s intervention is not sought for enforcing the rights of the 

disadvantaged or poor sections of the society but simply for correcting the 

actions or omissions of the executive or public officials or departments of 

government or public bodies. Examples of this type of intervention by the Court 

are innumerable. A recent example of this approach was the decision in People’s 

Union for Civil Liberties v. Union of India
64

, where the Court sought to ensure 

compliance with the policy of supplying mid-day meals in government-run 

primary school. There had been widespread reports of problems in the 

implementation of this scheme such as the pilferage of food grains. As a response 
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to the same, the Supreme Court issued orders to the concerned governmental 

authorities in all States and Union Territories, while giving elaborate directions 

about the proper publicity and implementation of the said schemes. The apex 

court has also championed the cause of pavement dwellers in Olga Tellis v. 

Bombay Municipal Corporation
65

. 

 

In the realm of environmental protection, many of the leading decisions have 

been given in actions brought by renowned environmentalist M.C. Mehta viz., 

strict liability for the leak of Oleum gas from a factory in New Delhi, directions 

to check pollution in and around the Ganges river, the relocation of hazardous 

industries from the municipal limits of Delhi, directions to state agencies to check 

pollution in the vicinity of the Taj Mahal and several afforestation measures. A 

prominent decision was made in a petition that raised the problem extensive 

vehicular air pollution in Delhi. The Court was faced with considerable statistical 

evidence of increasing levels of hazardous emissions on account of the use of 

diesel as a fuel by commercial vehicles. The Supreme Court decided to make a 

decisive intervention in this matter and ordered government-run buses to shift to 

the use of Compressed Natural Gas (CNG), an environment-friendly fuel. This 

was followed some time alter by another order that required privately-run 

‘autorickshaws’ (there-wheeler vehicles which meet local transformational 

needs) to shift to the use of CNG. At the time, this decision was criticized as an 

unwarranted intrusion into the functions of the pollution control authorities, but it 

has now come to be widely acknowledged that it is only because of this judicial 

intervention that air pollution in Delhi has been checked to a substantial extent. 

 

In the interest of public the Supreme Court has given directions for parking 

charges, wearing of helmets in cities, cleanliness in housing colonies, disposal of 

garbage, control of traffic in New Delhi, made compulsory the wearing of seat 

belts, ordered action plans to control and prevent the monkey menace in cities 

and towns, ordered measures to prevent accidents at unmanned railway level 

crossings, prevent ragging of college freshmen, for collection and storage of 

blood in blood banks, and for control of loudspeakers and banning of fire 

crackers. 
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In recent orders, the Supreme Court has directed the most complex engineering 

of interlinking rivers in India. The court has passed orders banning the pasting of 

black film on automobile windows. On its own, the Court has taken notice of 

Baba Ramdev being forcibly evicted from the Ramlila grounds by the Delhi 

Administration and censured it. The Court has ordered the exclusion of tourists in 

the core area of tiger reserves. All these managerial exercises by the Court are 

hung on the dubious jurisdictional peg of enforcing fundamental rights under 

Article 32 of the Constitution. In reality, no fundamental rights of individuals or 

any legal issues are at all involved in such cases. The court is only moved for 

better governance and administration, which does not involve the exercise of any 

proper judicial function. 

 

The Supreme Court has made an order even in a military operation. In 1993, the 

Court issued orders on the conduct of military operations in Hazratbal Shrine, 

Kashmir where the military had as a matter of strategy restricted the food 

supplies to hostages. The Court ordered that the provision of food of 1,200 

calorific value should be supplied to hostages. Commenting on this, an Army 

General wrote: “For the first time in history, a Court of Law was asked to 

pronounce judgment on the conduct of an ongoing military operation. Its verdict 

materially affected the course of operation.” 

 

In the same way the inclusion of the whole spectrum of rights and entitlements 

such as ‘social equality’ and religious freedom’, various civil liberties and 

protections against arbitrary actions by the state are now identified as core 

elements of citizenship and violations provoke a high standard of scrutiny both 

by the judiciary as well as civil society groups. The inclusion of entitlements 

such as universal adult franchise have greatly reduced the coercive power of 

cattiest and feudal social structures and empowered political parties that represent 

historically disadvantaged sections such as the Scheduled Castes (SC) and 

Scheduled Tribes (ST) have played a major role in social transformation of India. 

 

Even though practices such as untouchability, forced labour and child labour 

have not been totally eradicated, our constitutional provisions prohibiting the 

same are the bedrock behind legal as well as socio-political strategies to curb the 

same. The Supreme Court of India has further internalized the importance of 
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laying down clear normative standards which drive social transformation. Its 

interventions through strategies such as the expansion of Article 21 and the use of 

innovative remedies in public Interest Litigation (PIL) cases has actually 

expanded the scope and efficacy of constitutional rights by applying them in 

previously unremunerated settings. 

 

Furthermore, the Courts allow group and interests with unequal bargaining power 

in the political sphere to present their case in an environment of due deliberation. 

The Courts have come to recognize and enforce rights for the most disadvantaged 

sections in society through an expanded notion of ‘judicial review’. 

 

6.4 Fundamental Rights: Magna Carta of India 
 

Part III of the constitution contains a long list of fundamental rights. This chapter 

of the constitution of India has very well been described as the Magna Carta of 

India. The inclusion of the chapter on fundamental rights in the constitution of 

India is in accordance with the modern democratic thought, which ideally seeks 

to preserve which is an indispensable condition of a free society. The aim of 

having a declaration of fundamental rights is that certain elementary rights, such 

as, right to life, liberty, freedom of speech, freedom of faith and so on, should be 

regarded as inviolable under all conditions and that the shifting majority in 

legislature of the country should not have a free hand in interfering with these 

fundamental rights. 
 

In order to ensure that fundamental rights did not remain empty declarations, the 

founding fathers made various provisions in the Constitution to establish an 

independent judiciary. And the provisions related to fundamental rights and 

independent judiciary together provided a firm constitutional foundation to the 

evolution of Public Interest Litigation in India. Part III of the Constitution lays 

down various fundamental rights and also specifies grounds for limiting these 

rights. ‘‘As a right without a remedy does not have much substance’’
66

, the 

remedy to approach the Supreme Court directly for the enforcement of any of the 

Part III rights has also been made a fundamental right.
67

The holder of the 
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fundamental rights cannot waive them.
68

Nor can the fundamental rights be 

curtailed by an amendment of the Constitution if such curtailment is against the 

basic structure of the Constitution. 
 

The major landmark decision which led to the widening concept of Article 21 of 

the Constitution of India is Maneka Gandhi v. Union of India
69

, wherein a broad 

interpretation was adopted. In Maneka case
70

, a number of progressive 

propositions were made to make Article 21 more meaningful. The earlier view 

that Article 21 was a Code by itself was rejected. Articles 14, 19 and 21 were 

held to have close connection. According to Judge Krishna Iyer, no article 

pertaining to a Fundamental Right is an island in itself. Just as a man is not 

dissectible into separate limbs, cardinal rights in an organic constitution have a 

synthesis. 

 

 

6.5 Human Rights: An Expansion of Article 21 and Other Provisions of Part 

III of the Constitution of India 
 

Ever-widening horizon of Article21 is illustrated by the fact that the Apex Court 

in India, has read into it, inter alia, the right to health, livelihood, free and 

compulsory education up to the age of 14 years, unpolluted environment, shelter, 

clean drinking water, privacy, legal aid, speedy trial, and various rights of under-

trials, convicts and prisoners. It is important to note that in a majority of cases the 

judiciary relied upon directive principles of state policy for such extension. The 

judiciary has also invoked Article 21 to give directions to government on matters 

affecting lives of general public, or to invalidate state actions, or to grant 

compensation for violation of fundamental rights. 

 

6.5.1 Right to Live With Human Dignity 

 

In Francis Coralie Mullin v. The Administrator, Union Territory of Delhi
71

, the 

subject matter under consideration regarded the right of a detainee. The 

petitioner-detainee in that case was a British national and was arrested and 

detained in the Central Prison, Tihar. While in Jail, the detainee experienced a 

number of difficulties in meeting with her lawyer, her relations, and she was 
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allowed to meet her young daughter only once a month. The restrictions on 

interviews with her lawyer and daughter were imposed by the authorities by 

virtue of Clause 3(b)(i)(ii) of the Conditions of dtention, issued in exercise of the 

powers conferred under Section 5 of the COFEPOSA Act. The detainee 

challenged the constitutional validity of the aforesaid provision and prayed that 

the jail authorities be directed to permit her to have interviews with her lawyer 

and members of her family without complying with the restrictions laid down in 

the aforesaid clause. 

 

The Supreme Court, while allowing the petition, observed that obviously the 

right to life enshrined in Article 21 cannot be restricted to mere animal existence. 

It means something much more than just physical survival. The Supreme Court 

held, But the question which arises is whether the right to life is limited only to 

protection of limb or faculty or does it go further and embrace something more. 

We think that the right to life includes the right to live with human dignity and all 

that goes along with it, viz. the bare necessities of life such as adequate nutrition, 

clothing and shelter over the head and facilities for reading, writing and 

expressing oneself in diverse forms, freely moving about and mixing and 

mingling with fellow human beings. Of course, the magnitude and the content of 

the components of this right would depend upon the extent of the economic 

development of the country, but it must in any view of the matter, include right to 

the basic necessities of life and also the right to carry on such functions, and 

activities as constitute the bare minimum expression of the human self. 

 

According to Judge Bhagwati, in Fransis Coralie case
72

, 
 

[w]e think that the right to life includes the right to live with human dignity and 

all that goes along with it, namely, the bare necessities of life such as, adequate 

nutrition, clothing and shelter over the head and facilities for reading, writing 

and expressing oneself in diverse forms, freely moving about and missing and 

coming along with fellow human beings.
73 
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Similarly, in P.Rathinam v. Union of India
74

, the Supreme Court interpreted 

"life" as the right to live with human dignity and the same does not connote 

continued drudgery. It takes within its fold some of the fine graces of civilization 

which makes life worth living and that the expanded concept of life would mean 

the tradition, culture and heritage of the person concerned. 

 

6.5.2 Right to Earn a Livelihood 

 

In Olga Tellis v. Bombay Municipal Corporation
75

, the petitioners before the 

Apex Court lived on either side of the pavements or in slum areas in the city of 

Bombay. The then Chief Minister of Maharashtra had made an announcement 

that all pavement dwellers in the city of Bombay will be evicted forcibly and 

deported to their respective places of origin or removed to places outside the city 

of Bombay. The Chief Minister, in furtherance of this announcement, directed 

the Commissioner of Police to provide necessary assistance to the Bombay 

Municipal Corporation to demolish the pavement dwellings and deport the 

pavement dwellers. The announcement was made on the apparent justification 

that it was a very inhuman existence; the structures were flimsy and open to the 

elements, and ruing the monsoon, there was no way these people could live 

comfortably. 

 

These pavement and slum dwellers approached the Supreme Court relying on 

their rights under Article 21 of the Constitution of India which guarantees that no 

person shall be deprived of his life except according to procedure established by 

law. The pavement/slum dwellers did not contend that they have a right to live on 

the pavements, but they contended that they have a right to life, a right which 

cannot be exercised without the means of livelihood. The Supreme Court held 

that the question which we have to consider is whether the right to live includes 

the right to livelihood. We see only one answer to that question, namely, that it 

does. The sweep of the right of life conferred by Article 21 of the Constitution is 

wide and far reaching. It does not mean merely that life cannot be extinguished or 

taken away as, for example, by the imposition and execution of the death 

sentence, except according to procedure established by law. That is but one 
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aspect of the right of life. An equally important facet of that right is the right to 

livelihood, because no person can live without the means of living – that is the 

means of livelihood. If the right to livelihood is not treated as a part of livelihood 

to the point of abrogation, such deprivation would not only denude the life of its 

effective content and meaningfulness, but it would make life impossible to live. 

And yet, such deprivation would not have to be in accordance with the procedure 

established by law, if the right to livelihood is not regarded as a part of the right 

to life. That, which alone makes it possible to live, leave aside what makes life 

liveable, must be deemed to be an integral component of the right to life. Deprive 

a person of his right to livelihood and you shall have deprived him of his life.
76 

 

The Supreme Court held further that in view of the fact that Article 39(a) and 41 

of the Constitution of India require the State to secure to the citizens an adequate 

means of life and the right work, it would be sheer pedantry to exclude the right 

to livelihood from the content of the right to livelihood. The State may not, by 

affirmative action, be compellable to provide adequate means of livelihood or 

work to the citizens. But, any person, who is deprived of his right to livelihood 

except according to just and fair procedure established by law, can challenge the 

deprivation as offending the right to life conferred by Article 21 of the 

Constitution of India.
77 

 

6.5.3 Right to Shelter 

 

In Chameli Singh v. State of UP
78

, the facts were that the agricultural land of the 

petitioners was sought to be acquired for construction of houses for Dalits. 

Notification under Section 4(1) of the Land Acquisition Act, 1894 was issued and 

declaration under Section 6 was also published, simultaneously there was a 

dispensation with the inquiry under Section 5-A of the Act. The Appellants 

before the Supreme Court contended, among other grounds, that on account of 

acquisition, the appellants will be deprived of their lands, which is the only 

source of their livelihood. This, they argued, would violate Article 21 of the 

Constitution. In that context, the Supreme Court held in the aforesaid case that - 

Shelter for a human being, therefore, is not a mere protection of his life and limb. 
 

 
76

Ibid. 
77

Ibid. 
 (1996) 2 SCC 549

 

 

311 



 
It is home where he has opportunities to grow physically, mentally, intellectually 

and spiritually. Right to shelter, therefore, includes adequate living space, safe 

and decent structure, clean and decent surroundings, sufficient light pure air and 

water, electricity, sanitation and other civil amenities like roads so as to have 

easy access to his daily avocation. The right to shelter, therefore, does not mean a 

mere right to a roof over one's head, but includes the right to all of the 

infrastructure necessary to enable them to live and develop as a human being. 

Right to shelter when used as an essential requisite to the right to live, should be 

deemed to have been guaranteed as a fundamental right. 

 

In Shantistar Builders v. Narayan K.Totame
79

, the respondent had filed a writ 

petition under Article 226 of the Constitution before the Bombay High Court 

challenging permission to the builders to escalate the rates in respect of 

construction permitted on exempted land under the provisions of the Urban Land 

(Ceiling and Regulation) Act, 1976. The High Court observed that the petition 

had become infructuous, but directed monitoring of the same. This direction in 

regard to monitoring had been challenged by the builder in the appeal by special 

leave. 

 

The Supreme Court held that basic needs of man have traditionally been accepted 

to be three: food, clothing and shelter. The right to life is guaranteed in any 

civilized society. That would take within its sweep the right to food, the right to 

clothing, the right to a decent environment and a reasonable accommodation to 

live in. The difference between the need of an animal and a human being for 

shelter has to be kept in view. For the animal it is the bare protection of the body; 

for a human being it has to be a suitable accommodation which would allow him 

to grow in every aspect: physical, mental and intellectual.
80 

 

The Constitution aims at ensuring the fuller development of every child. That 

would be possible only if the child is in a proper home. It is not necessary that 

every citizen be ensured of living in a well-built comfortable house, but a 
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reasonable home, particularly for people in India, can even be mud-built thatched 

house, or a mud-built fire-proof accommodation.
81 

 

6.5.4 Right to Gender Justice and Prevention of Sexual Harassment 

 

In Apparel Export Promotion Council v. A.K. Chopra
82

, the respondent was 

working as a private secretary to the chairman of the council. It was alleged that 

he tried to molest a female employee of the Council. The woman was working as 

clerk-typist at the relevant time. Even though she was not trained to take 

dictation, the respondent insisted that she should go with him to the business 

center at the Taj Palace Hotel to take dictation from the chairman. Under pressure 

from the respondent, she went with him. The respondent tried to molest the 

woman physically in the lift, and the woman had to save herself by pressing the 

emergency button of the lift. In the Departmental Enquiry, the authority found 

that the respondent acted against moral sanctions and that his acts against the 

woman did not withstand the test of decency and modesty. Considering the fact 

that the actions of the respondent were subversive of good discipline and not 

conducive to proper working in the organization where there were a number of 

female employees, the Council removed respondent from service. 

 

The respondent filed a writ petition and the single judge allowed the writ petition, 

holding that the respondent tried to molest and not that the respondent had in fact 

molested the complainant. The Division Bench, in a Letters Patent Appeal filed 

by the Council, upheld the decision of the single judge. In the Special leave 

petition preferred by the Council, the Supreme Court set aside the decisions of 

the High Court and thereby affirmed the punishment of removal from service 

inflicted on the respondent. 

 

The Supreme Court held that the action of the respondent projected unwelcome 

sexual advances, and such an action would be squarely covered by the term 

"sexual harassment". The Supreme Court held that the observations made by the 

High Court to that since the respondent did not "actually molest" the female 

employee, but only "tried to molest" her did not warrant his removal from 

service. This is contrary to reality and the High Court thus could lose its sanctity 
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and credibility. The behaviour of the respondent, according to the Supreme 

Court, did not cease to be outrageous for want of an actual assault or touch by the 

superior officer. 

 

The Apex Court observed that there is no gain saying that each incident of sexual 

harassment at the place of work results in violation of the fundamental right to 

gender equality and the right to life and liberty – the two most precious 

fundamental rights guaranteed by the Constitution of India. As early as 1993, at 

the ILO Seminar held at Manila, it was recognized that sexual harassment of 

women at the workplace was a form of "gender discrimination against women". 

 

The Supreme Court opined that the contents of the fundamental rights guaranteed 

in our Constitution are of sufficient amplitude to encompass all facets of gender 

equality, including prevention of sexual harassment and abuse, and the courts are 

under a constitutional obligation to protect and preserve those fundamental rights. 

That sexual harassment of a female at the place of work is incompatible with the 

dignity and honour of a female and needs to be eliminated, and that there can be 

no compromise with such violations, admits of no debate. 

 

The Supreme Court, while dealing with gender justice, in Bodhisattwa Gautam v. 

Subhra Chakraborty
83

, directed the petitioner to pay a monthly maintenance of 

1000 Indian Rupees to the respondent, Subhra, pending the prosecution a case. 

The respondent lodged a complaint against petitioner for the offences punishable 

under Sections 312, 420, 493, 496 and 498A of the Penal Code. The complaint 

revealed that there was initially a period of romance between the parties during 

which the petitioner used to visit the house of the respondent. On one occasion he 

told her that he was in love with her. He ultimately succeeded, on the basis of 

assurances to marry her, in developing a sexual relationship with her, and the 

respondent became pregnant. On the insistence of the appellant, the respondent 

agreed to an abortion. Ultimately, the appellant deceived the respondent. 

 

Appellant filed an application under Section 482 Cr.P.C. for quashing the 

prosecution. The High Court dismissed the application, and hence Special Leave 

Petition was filed by the appellant. While dismissing the SLP, the Supreme Court 

suo motu issued notice to the appellant as to why he should not be asked to pay 
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reasonable compensation per month to the respondent during pendency of the 

prosecution proceedings. On being prima facie satisfied about the allegations 

made in the complaint, the matter was disposed of by providing that the appellant 

shall pay to the respondent a sum of Rs.1000 every month as interim 

compensation during the pendency of the prosecution.
84 

 

The Supreme Court observed that unfortunately, a woman in our country belongs 

to a class or group of society who are in a disadvantaged position on account of 

several social barriers and impediments. They have, therefore, been the victim of 

tyranny at the hands of men with whom they fortunately under the Constitution 

enjoy equal status. Women also have the right to file and the right to liberty; they 

also have the right to be respected and treated as equal citizens. Their honour and 

dignity cannot be touched or violated. They also have the right to lead an 

honorable and peaceful life.
85 

 

An important step in the area of gender justice was the decision in Vishaka v. 

State of Rajasthan
86

. The petition in that case originated from the gang-rape of a 

grassroots social worker. In that opinion, the court invoked the text of the 

Convention for the Elimination of all forms of Discrimination Against Women 

(CEDAW) and framed guidelines for establishing redressal mechanisms to tackle 

sexual harassment of women at workplaces. The decision came under 

considerable criticism for encroaching into the domain of the legislature. It must 

be remembered that meaningful social change, like any sustained transformation, 

demands a long-term engagement. Even though a particular petition may fail to 

secure relief in a wholesome manner or be slow in its implementation, litigation 

is an important step towards systemic reforms. 

 

6.5.5 Right to Good Health 

 

In Vincent Panikurlangara v. Union of India
87

, the petitioner sought a prohibition 

again the import, manufacture, sale and distribution of drugs banned by the Drugs 

Consultative Committee; the petitioner also asked for cancellation of all licenses 

authorizing import, manufacture, sale and distribution of such drugs. He 
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also sought a direction to the Central Government to constitute a high-powered 

authority to investigate the hazards suffered by people of the country on account 

of such drugs being in circulation, and to suggest remedial measures including 

awarding compensation. He further prayed directions should be given for framing 

strict regulations to ensure standards of drug quality and to ensure the weeding 

out of some injurious drugs from the market. 

 

The petitioner alleged that the drug industry in India is dominated by 

multinational corporations originally based in the USA, UK, Federal Republic of 

Germany, Sweden, Japan, and France. According to the petitioner, these 

corporations have large resources and make huge profits. The control exercised 

by the Indian government on such corporations is minimal and inadequate. The 

disease-prone sub-continent of India has been used as pasture ground by these 

corporations.
88 

 

The Hathi Committee appointed by the Central Government in its Report 

submitted in 1974, highlighted the havoc played by these corporations in the 

Indian scene and pleaded for nationalizing the drug industry in the best interest of 

the Indian people. The recommendation has not been accepted by the 

government. According to the petitioner, several drugs banned in the West, after 

appropriate analytical research are routed into India and on account of India’s 

lack of control and its sluggish enforcement of Indian law, conveniently find their 

way into the market. What is poison to the human body in the West is equally 

poison to the people in India, but not knowing the repercussions thereof on 

people, such drugs freely circulate and are even prescribed for patients.
89 

 

The Apex Court held that a healthy body is the very foundation for all human 

activities. In a welfare State, therefore, it is the obligation of the State to create 

and sustain conditions congenial to good health. The Division Bench of the apex 

Court referred to some decisions where it decided that it is the fundamental right 

of everyone in this country, assured under the interpretation given to Article 21, 

to live with human dignity, free from exploitation. This right derives from the 
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Directive Principles of State Policy, and particularly clauses (e) and (f) of 

Articles 39, 41 and 42 of the Constitution.
90 

 

The Supreme Court also observed that maintenance and improvement of public 

health have to rank high as these are indispensable to the very physical existence 

of the community and on the betterment of these depends the building of society, 

of which the Constitution makers envisaged. Attending to public health, as 

opined by the Supreme Court, therefore is of high priority – perhaps one of the 

top priorities.
91 

 

In Consumer Education & Research Centre v. Union of India
92

, the Supreme 

Court was concerned by the occupational health hazards and disease of the 

workmen employed in asbestos industries. The petitioner, an accredited 

association, filed a petition seeking remedial measures for the protection of the 

health of the workers engaged in mines and asbestos industries, with adequate 

mechanisms for diagnosis and control of asbestosis. 

 

The Supreme Court allowed the writ petition and directed the concerned 

industries to maintain and keep maintaining the health records of every worker 

up to a minimum of 40 years from the beginning of employment, or 15 years 

after retirement or cessation of employment, whichever is later. The Supreme 

Court directed that each and every worker should be insured and, among other 

things, directed the Inspector of Factories to send all the workers, examined by 

the ESI Hospital concerned, for re-examination by the National Institute of 

Occupational Health to detect whether all or any of them are suffering from 

asbestosis.
93 

 

The Supreme Court held that right to health, medical aid to protect the health and 

vigour to a worker while in service or post-retirement is a fundamental right 

under Article 21, read with Articles 39(e), 41, 43, 48-A of the Constitution of 

India, and all related articles and fundamental human rights to make the life of 

the workman meaningful and purposeful with dignity of person. 
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6.5.6 Right to Ecology/Environmental Protection 

 

The Court utilized PIL to take on central government agencies and state and local 

government actors in a series of cases involving human rights and the 

environment. The Court’s increased activism in these decisions that did not 

involve high-stakes or politically controversial issues could be understood as a 

strategic approach on the part of the justices of the Court .The distinction 

between activism and assertiveness is therefore a crucial one in terms of the 

Indian Court’s post-Emergency-era power. 

 

This dynamic is well illustrated in the Court’s intervention in environmental 

cases. During this period, senior advocates such as M.C. Mehta brought 

numerous environmental PILs, in these and other cases, the Court held that the 

right to life in Article 21 of the Indian Constitution included the right to clean air, 

clean water, and a healthy environment, and that pollution and industrial hazards 

infringed upon this right. The Court was active in developing new standards and 

legal rules to enable the Court to enforce existing environmental laws. For 

example, the Court effectively developed new doctrines of tort law, adopted the 

doctrine of strict liability, and invoked equitable and remedial powers to enforce 

existing statutes dealing with environmental degradation. 

 

The Court in these cases sought to compel the Central and state governments to 

take actions to implement a set of environmental regulations governing air and 

water pollution that Parliament had enacted in the early to mid-1980s. In 1985, 

the Central Government of Rajiv Gandhi created the Ganges River Authority, 

which was charged with developing a“Ganges Action Plan” for cleaning the river 

and reducing pollution. The Plan called for the construction of new sewage 

treatment plants along the river and its main tributaries. 

 

In 1986, the government enacted the Environmental (Protection) Act of 1986, 

which empowered the Central Government to promulgate regulations to govern 

polluting industries, and shut down those facilities that failed to comply with 

those new environmental regulations. The Act built on earlier laws enacted by 

Parliament in the 1970s and early 1980s that established Pollution Control 

Boards (“PCBs”) at the Central and state government level under the Department 

of Environment. 
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Another crucial intervention was made in Council for Environment Legal Action 

v. Union of India
94

, wherein ‘Polluter Pays’ principle was evolved. In S. 

Jagannath v.U.O.I
95

. the Supreme court gave directions to tackle ecological 

degradation in coastal areas. In recent years, the India, and a special ‘Green 

bench’ has been constituted to give directions to the concerned governmental 

agencies to maintain judicial supervision in order to protect our ecological 

resources from rampant encroachments and administrative apathy. The Court 

continued its activism in the areas of air and water pollution and exercised broad 

remedial powers, closing factories and commercial plants found to be in violation 

of environmental laws. To enable the monitoring of these cases to ensure 

compliance, the Court maintained them on the docket. After monitoring the 

situation for three years, the Court in the Taj Mahal Pollution Case
96

ordered 

industries either to switch to natural gas as an industrial fuel, or relocate from the 

Taj Mahal “Trapezium” area. 

 

In the Delhi Vehicular Pollution Cases
97

, the Court issued a series of orders 

requiring that buses and other vehicles convert to clean natural gas to help reduce 

pollution in Delhi. In 1991, the Court ordered the establishment of a high 

powered committee to make assessments and recommendations regarding 

measures to reduce pollution, including levels of sulphur and other pollutants. In 

1998, the Court issued a far-reaching order mandating the conversion of the 

Delhi Transport Corporation’s fleet of diesel-fueled buses to compressed natural 

gas (“CNG”), and setting a timeline for such conversion. Four years later, in 

April 2002, the Court expressed its frustrations with the failure of government 

agencies to implement those orders, and issued a new order directing the 

immediate conversion of the buses. Despite persistent resistance in the early 

1990s, the Court secured some compliance in this case from the Central and 

Delhi Governments, and as of August 2014, Delhi had the largest fleet of CNG 

buses in the world. This was due in part to the emergence of a strong movement 

for clean air led by a coalition of advocacy groups, and aided by extensive media 

attention to the problem of pollution in India. 
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6.5.7 Accountability and the Right to Information 
 

Beginning in the mid-1990s, the national media and civil society groups played a 

key role in exposing corruption in the Central Government. In the mid-1990s, 

several reform groups joined together as part of the National Campaign for the 

People’s Right to Information (“NCPRI”). The Campaign was organized by 

Aruna Roy, Shekhar Singh, and other groups, such as the Mazdoor Kisan Shakti 

Sangathan (a workers’ and farmers’ advocacy organization). This movement 

pushed for right-to-information legislation and reforms aimed at promoting 

governmental accountability. 
 

Responding to growing agitation over perceived corruption and criminality, the 

Central Government ordered the Law Commission of India to review the 

Representation of the People Act of 1951 in order to “make the electoral process 

more fair, transparent, and equitable and to reduce the distortions and evils that 

[had] crept into the Indian electoral system” and to recommend reforms.
98 

 
In a 1999 report, the Law Commission recommended that candidates with prior 

criminal convictions be prevented from running for seats in the Lok Sabha.
99

The 

report also recommended that all Lok Sabha candidates be required to disclose 

prior criminal records, and a statement of the financial assets of the candidate and 

the candidate’s family. 
 

The NCPRI movement also included litigation in the High Courts and the 

Supreme Court. In 1999, the Association for Democratic Reforms filed a PIL 

claim in the Delhi High Court, seeking directives to implement the 

recommendations of the Law Commission report, and orders requiring the 

Election Commission to implement the proposed disclosure requirements.
100

 In a 

significant decision, the Delhi High Court held that citizens had a fundamental 

right to receive information regarding the criminal activities and financial assets 

of candidates.
101

 The Delhi High Court then ordered the Election Commission to 

issue new disclosure requirements regarding candidates’ criminal records, 
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financial assets, and educational background for Lok Sabha and State Legislative 

Assembly.
102 

 
The BJP government appealed this decision to the Supreme Court, and the 

Congress Party also intervened in the action. On appeal, the People’s Union for 

Civil Liberties joined the action, filing a PIL writ petition in support of 

heightened disclosure requirements. 
 

The Court upheld most of the Delhi High Court’s decision with some minor 

modifications in the disclosure requirements, and issued directions to the Election 

Commission to promulgate these revised disclosure requirements. The 

Commission issued disclosure requirements in conformity with the Court’s 

decision soon thereafter. 
 

The Government responded by attempting to restrict and override the Court’s 

decision, and, in August 2002, the Government enacted the Representation of the 

People (Amendment) Ordinance. Section 33B of this new law was meant to 

overturn the Supreme Court’s earlier decision in Association for Democratic 

Reforms
103

. Section 33B provided: 
 

Notwithstanding anything contained in any judgment, decree or 

order of any court or any direction, order or any other instruction 

issued by the Election Commission, no candidate shall be liable to 

disclose or furnish any such information, in respect of his election 

which is not required to be disclosed or furnished under this Act 

or the rules made thereunder.
104 

 

In People’s Union for Civil Libertiesv. Union of India
105

, the Court struck down 
 

Section 33B of the Act as unconstitutional, and held that Section 33B exceeded 
 

Parliament’s legislative authority under Article 19(1)(a). 
 

Ultimately, the Court’s orders were implemented in the 2003 and 2004 elections. 

And finally in 2005, Right to Information Act came into force in India. It 

provides access to information to all the citizens of India, to the information 

which are held by the Public Authorities. Thus the Act ensures a greater 

accountability and transparency in the governance. 
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6.5.8 Right to Food 
 

In People’s Union for Civil Libertiesv. Union of India
106

, the Court recognized 

that the right to food was an element of the right to life in Article 21 and therefore 

justiciable, and that the government had a positive duty to help prevent 

malnutrition and starvation. Since 2001, the Court has issued a series of orders 

directing state governments to implement Central Government welfare programs, 

including national grain subsidies for the poor, a mid-day meal program in 

schools, and the Integrated Childhood Development Services plan (“ICDS”). The 

ICDS included immunization, nutrition, and pre-school education programs. The 

Court appointed commissioners to help oversee these orders, and recently ordered 

that the Indian Government pay 1.4 million rupees to combat starvation and 

malnutrition through the implementation of the ICDS.
107

 Compliance with these 

orders has been inconsistent across states. 

 
 

6.5.9 Right against Custodial Torture 
 

The Court has also actively asserted a role in addressing issues of police custodial 

violence and police reform. In response to PILs documenting widespread cases of 

custodial violence and killing by police, the Court in the D.K. Basu case
108

, 

established a set of national guidelines to govern how the police take suspects 

into custody and interrogate suspects, and then issued orders to state governments 

to implement these guidelines.Compliance with these orders has been poor, as the 

state has faced significant resistance from state governments and police 

bureaucracies. 
 

In the Prakash Singh Case
109

, the Court issued guidelines for national police 

reform, and ordered the creation of a National Police Commission to oversee the 

implementation of these guidelines. Again, however, the Court has faced 

significant resistance from state governments and bureaucracies in the 

implementation of these directives. 
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6.5.10 Right to Compensation 
 

In Rudal Sah v. State of Bihar
110

, Supreme Court through Chief Justice 

Chandrachud held, "Article 21, which guarantees the right to life and liberty will 

be denuded of its significant content if the power of this court were limited to 

passing orders of release from illegal detention. One of the telling ways in which 

the violation of that right can reasonably be prevented and due compliance with 

the mandate of Article 21 secured is to mulct its violators in the payment of 

monetary compensation." There must be direct and proximate nexus between the 

complaint and the arrest for the award of compensation under sec. 358 of the Cr. 

P.C. Any person is entitled to compensation for the loss or injury caused by the 

offence, and it includes the "wife, husband, parent and child" of the deceased 

victim. 
 

In Sarwan Singh's case
111

 court held that in awarding such compensation, the 

court is to take into consideration various factors such as capacity of the accused 

to pay, the nature of the crime, the nature of the injury suffered and other relevant 

factors. "Power to award compensation to victims should be liberally exercised 

by courts to meet the ends of justice… in addition to the conviction; the court 

may order the accused to pay some amount by way of compensation to the victim 

who has suffered by the action of accused. It is not alternative to but in addition 

thereto. The payment of compensation must be reasonable. The quantum of 

compensation depends upon facts, circumstances, the nature of the crime, the 

justness of the claim of the victim and the capacity of the accusedto pay. If there 

are more than one accused, quantum may be divided equally unless their capacity 

to pay varies considerably. Reasonable period for payment of compensation, if 

necessary by instalment may be given. In a certain case the Court held that where 

the amount fixed was repulsively low so as to make it a mockery of the sentence, 

it would be enhanced; the financial capacity of the accused, enormity of the 

offence, extent of damage caused to the victim, are the relevant considerations in 

fixing up the amount. The court in Balraj v. State of U.P.
112

 held that the power 

to award compensation under section 357 (3) is not ancillary to other sentences 

but it is in addition thereto. 
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Universal declaration of Human Right, 1948 under Article 5 says that no one 

shall be subjected to torture or to cruel, inhuman or degrading treatment or 

punishment and also Article 8 of Universal Declaration of Human Rights and 

Article 14 of International covenant on civil and political Rights in Provides for 

compensation for violation of fundamental Rights. 
 

The court has also granted monetary compensation to victims of custodial 

violence in many cases. In a landmark judgment of Nilabati Behra case
113

 the 

apex court awarded compensation of Rs. 1,50,000/- to the mother of deceased 

who died in police custody due to torture. In D.K. Basu v. State of West 

Bengal
114

, the Apex court held that compensation can be granted under the 

public law by the Supreme Court and High Court in addition to private law 

remedy for tortuous action and punishment to wrong doer under criminal law for 

established breach of fundamental rights. 

 

 

6.6 Directive Principles of State Policy: Ideal of Socio- Economic Rights in 

India 
 

The directive principles of state policy contained in Part IV of the constitution 

(Articles 36-51) set out the aims and objectives to be taken up by the States in the 

governance of the country. The directive principles are the ideals which the union 

and state governments must keep in mind while they formulate policy or pass a 

law. They lay down certain social, economic and political principles, suitable to 

peculiar conditions prevailing in India. 
 

Dr. B. R. Ambedkar in the constituent assembly emphasized on the objective to 

bring about economic democracy and the idea to achieve it. He said that: 
 

“Having regard to the fact there are various ways by which 

economic democracy may be brought about, we have deliberately 

introduced in the language that we have used, in the directive 

principles, something which is not fixed or rigid. We have left 

enough room for people of different ways of thinking, with regard 

to the reaching of the idea of economic democracy, to strike in 

their own way, to persuade the electorates that it is the best way of 

reaching economic democracy, the fullest opportunity to act in the 
 
 

113
Supra n.30. 

114
Supra n.31. 

 

324 



 
way in which they want to act. It is no use giving a fixed, rigid 

form to something which is not rigid, which is fundamentally 

changing. It is therefore, no use saying that the directive 

principles have no value. In any judgment the directive principles 

have a great value; for they lay down that our ideal is economic 

democracy.”
115 

 
Part IV of the Constitution commences with Article 37. According to Article 37, 

the directive principles, though they are fundamental in the governance of the 

country and it shall be the duty of the state to apply these principles in making 

law, they are expressly made non-justifiable. On the other hand, fundamental 

rights are enforceable by the courts under Article 32 and the courts are bound to 

declare as void any law that is inconsistent with the fundamental rights. 

 

 

6.6.1 The Early Notions of Judicial Interpretation of Directive Principles in 

India 
 

In State of Madras v. Srimathi Champakam Dorairajan
116

, the Supreme Court 

observed that “The directive principles of state policy which by Article 37 are 

expressly made unenforceable by courts cannot override the provisions of Part III 

which, notwithstanding other provisions, are expressly made enforceable by 

appropriate writs, orders or directions under Article 32. Directive principles of 

state policy have to conform to and run as subsidiary to the Chapter of 

Fundamental Rights.” It held the chapter on fundamental rights as sacrosanct and 

in case of any conflict between fundamental rights and directive principles, the 

fundamental rights would prevail. 
 

The Court’s attitude in this case reflected the strict adherence to the 

enforceability of fundamental rights and unenforceability of directive principles. 

It reinstated the non-rigid nature of directive principles in the constitution and 

highlighted their major drawback; that of non-justifiability. The Champakam 

Dorairajan case
117

defined the status of the directive principles as subordinate to 

that of fundamental rights. 
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This strict approach continued in Muir Mills v. Suti Mills Mazdoor Union
118

, 

where the Directive principles were invoked in argument over workmen’s rights 

to bonus payments. Muir Mills was not even a question of enforcement, as it 

involved only a question of interpretation. Nonetheless, the Court refused to use 

the Principles even as interpretive guides, preferring to adhere instead to 

traditional common law employment concepts of wages and bonuses. 
 

In this early phase of the Court’s history, therefore, the Directive Principles were 

a classic example of what James Madison referred to as “parchment barriers”. In 

the case of, Mohd. Hanif Quareshi & Others v. The State Of Bihar
119

 the 

petitioners, who were engaged in the butcher's trade and its subsidiary 

undertakings, challenged the constitutional validity of three Acts that together put 

a ban on the slaughter of animals; cows and her progeny; cows, buffaloes, heifers, 

bullocks and bulls, respectively. No exception was made in these Acts for bona 

fide religious practices. The three Acts were enacted in pursuance of the directive 

principle of state policy contained in Article 48 of the constitution. The 

petitioners challenged the validity of the Acts on the ground that they were 

violative of their fundamental rights under Articles 14, 19(1) (g) and 25 of the 

Constitution. The court held that the directive principles laid down in Part IV of 

the constitution have to conform to and run subsidiary to the fundamental rights 

in Part III. 
 

The approach of the court in dealing with matters relating to conflicts between 

fundamental rights and directive principles was rigid. The principles applied by 

the courts around that time were streamlined to strictly interpret Article 37 and 

make a clear stand on the supremacy of the fundamental rights. This approach 

makes us question the real intention of the constituent assembly in including the 

directive principles of state policy in the constitution. 
 

In his initial constituent assembly speech Dr. Ambedkar repudiated the objection 

that the Directive principles were no more than pious wishes, arguing that no 

legal force did not imply no binding force. Ambedkar’s use of the word 

“binding” (as opposed to “political” or “moral”), a word that is equally at home 

in both a legal and a non-legal context, seems to indicate that the Principles, 
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while falling well short of enforceability, were not meant to be legally irrelevant 

either.
120 

 

6.6.2 Development of Socio-Economic Rights Through Judicial 

Interpretation in India 
 

The Courts’ attitude underwent a change in the subsequent years as it revised the 

yardsticks for determining the validity of the directive principles. The 

development of a broad minded and open ended outlook took time to develop and 

was not uniform initially. The development should be traced chronologically to 

best understand the revolution in the judiciary’s mindset. 
 

In State of Bombay v. Balsara
121

, of consumption of intoxicating drink except 

for medical purposes to support its d the Supreme Court gave weight to Article 

47 which directs the state to bring about prohibition decision that the restriction 

imposed by the Bombay Prohibition Act was a reasonable restriction on the right 

to engage in any profession or carry on any trade. This was a positive step 

towards recognizing the importance of directive principles in the governance of 

the country while achieving humanitarian objectives. 
 

When the court dealt with Zamindari abolition cases its attitude was considerably 

modified. In State of Bihar v. Maharajadhiraja Sir Kameshwar Singh
122

, the 

court held that our Constitution gives protection to the right of private property 

by article 19(1)(f) not absolutely but subject to reasonable restrictions to be 

imposed by law in the interest of the general public under clause (5) and grants 

the State the power, if it may so exercise , under Article 31, to deprive the owner 

of his property by authority of law subject to payment of compensation if the 

deprivation is by way of acquisition or requisition of the property by the State. It 

is thus quite clear that a fresh outlook which places the general interest of the 

community above the interest of the individual pervades our Constitution. it 

further observed that ‘it cannot be overlooked that the directive principles set 

forth in Part IV of Constitution are not merely the policy of any particular 

political party but are intended to be principles fixed by the Constitution for 

directing the State policy whatever party may come into power.’ 
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In Re Kerala Education Bill
123

, the Supreme Court observed that though the 

directive principles cannot override the fundamental rights, the court should not 

completely ignore them in their interpretation of fundamental rights. While 

reaffirming the primacy of the fundamental rights, the Court nonetheless opened 

the gates for Directive principles to play a tangible ,if subsidiary role in 

interpretation, holding that the “scope and ambit” of the fundamental rights 

should be determined in such a harmonious way, that full effect is given both to 

Part III and Part IV. 
 

In the aftermath of In Re Kerala Education Bill, the Court made the Directive 

principles an integral part of any enquiry into the validity of fundamental rights 

restrictions. Jugal Kishore v. Labour Commissioner
124

referred to directive 

principles of state policy, citing no less than three of the Principles to hold that 

notice requirements and other restrictions upon employers’ discretion were 

restrictions in interests of the general public. Similarly, in Chandrabhawan 

Boarding & Lodging Bangalore v. State of Mysore
125

, the Court upheld state 

minimum wage legislation, cursorily dismissing the 19(1) (g) claims of the 

employers by stating that ‘Freedom of trade does not mean freedom to exploit.’ 

In Chandrabhawan, the Court observed that the bill of rights and the directive 

principles were “complementary and supplementary” to each other. 
 

In Kesavanda Bharti v. State of Kerala
126

, the Supreme Court said that 

fundamental rights and directive principles aim at the same goal of bringing about 

a social revolution and establishment of a welfare state and they can be 

interpreted and applied together. They are supplementary and complimentary to 

each other. It can well be said that directive principles prescribed the goal to be 

attained and the fundamental rights laid down the means by which that goal is to 

be achieved. The same sentiments were echoed in the case of Minerva Mills v. 

Union of India
127

, where it was stated that there is no conflict between the 

directive principles and the fundamental rights. They were said to be 

complementary to each other. It is not necessary to sacrifice one for the other. 

Chandrachud J. speaking for the majority observes: 
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“But just as the rights conferred by Part III would be without a 

radar and a compass if they were not geared to an ideal, in the 

same manner, the attainment of the ideals set out in Part IV would 

become a pretence or tyranny if the price to be paid for achieving 

that ideal human freedoms.”
128 

 

The judgment in Minerva Mills
129

was reduced to the status of obiter which later 

created confusion regarding the validity of directive principles. The confusion 

was removed by the Supreme Court in State of Tamil Nadu v. L. Abu Kavur 

Bai
130

. The Court held that although the directive principles are not enforceable 

yet the Court should make a real attempt at harmonizing and reconciling the 

directive principles and the fundamental right and any collision between the two 

should be avoided as far as possible. 
 

In view of this, the courts took over the responsibility to interpret the provisions 

of the constitution in such a way so as to ensure the implementation of the 

directive principles and to harmonize the social objectives underlying the 

directives with the individual rights. 
 

In Tamil Nadu Freedom Fighters v. The Government Of Tamil Nadu
131

 the court 

made an interesting observation when a registered society moved the court 

seeking to restrain the State of Tamil Nadu from manufacturing and thereby 

doing business or trade in the so-called cheap liquor inspired by Article 47. ‘The 

question in the instant case is not whether the court can direct the State to 

implement the directive principle of State policy but whether the State can ignore 

the directive principle and make a law which is opposed to the State policy. 

There can be no State policy which is opposed to public interest. Everything 

which is in consonance with the directive principle of State policy in Part IV of 

the Constitution must ordinarily be in the public interest. 
 

This case reflected the progressive mind-set of the judiciary. Directive principles 

were no longer left to be dead letters in the constitution, but were now being 

recognized for their indispensable nature in the process of governance. The court 

highlighted the need for the State to conform to directive principles in its law 

making process. The focus was shifted from the court’s responsibility of 
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determining the status of the directive principles to the State’s responsibility of 

not ignoring them. Public interest was yet again emphasized to be the driving 

force in all legislations and public dealings. 

A case similar to Mohd. Hanif Qureshi case
132

 came to light in the year 2006 in 

State of Gujarat v. Mirazpur Moti Kureshi Kassab Jamat
133

. However this case 

was principally different in terms of the judgment as the Court did not degrade 

directive principles to a status subsidiary to that of fundamental rights. Instead the 

seven Judge constitutional Bench of the Supreme Court following its number of 

earlier decisions held that directive principles are relevant in considering the 

reasonability of restrictions imposed on fundamental rights. It is a constitutional 

mandate under Article 37 that in making laws the state shall apply the directive 

principles. The opinion of the judges in this case was in sharp contrast to that 

opined by judges in Mohd. Hanif Qureshi case
134

. It definitely was a welcome 

change. 

 

 

The Courts were no longer focused on just the fundamental rights, but a creative 

combination of directive principles and fundamental rights. In this process, the 

Court infused the concept of social justice into fundamental rights and did away 

with the rigid conception of them being only individual rights. 
 

Articles 38 and 39 embody the jurisprudential doctrine of ‘distributive justice’. 

The constitution permits and even directs the State to administer what may be 

termed ‘distributive justice’. The concept of distributive justice in the sphere of 

law-making connotes, inter alia, the removal of economic inequalities rectifying 

the injustice resulting from dealings and transactions between unequals in 

society. Article 38(1) provides that the State shall strive to promote the welfare of 

the people by securing and protecting as effectively as it may, a social order in 

which justice- social, economic and political-shall inform all the institutions of 

national life. This directive only reaffirms what has already been said in the 

Preamble according to which the function of the Republic is to secure to all its 

citizens social, economic and political justice. 
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Pursuant to Article 39 (d), Parliament enacted the Equal Remuneration Act, 

1976. The directive principle contained in Article 39 (d) and the Act passed 

thereto could be judicially enforced by the court. 

The Supreme Court in Randhir Singh v. Union of India
135

 observed that though 

not a fundamental right, without the right to equal pay for equal work, the 

concept of equality as a fundamental right would be meaningless. Dealing with 

the plea of equal pay for equal work, the Court observed: 

 

 

“But, it certainly is a constitutional goal... Directive Principles, as have 

been pointed out in some of the judgments of this Court have to be read 

into fundamental right as a matter of interpretation... To the vast majority 

of the people the equality clause will have some substance if equal work 

means equal pay.”
136 

 

The court therefore construed Article 14 and 16 in the light of the preamble and 

Article 39 (d) and held that “pay for equal work is deducible from those Articles 

and may be applied properly applied to cases of unequal scales of pay based on 

no classification or wrong classification”.
137 

 

In another landmark judgment, Unnikrishnan v. State of A.P.
138

, the Supreme 

Court held that the ‘Right to education’ up to the age of 14 years is a fundamental 

right within the meaning of Article 21 of the constitution, but thereafter the 

obligation of the State to provide education is subject to the limits of its economic 

capacity. The Court declared that “the right to education flows directly from right 

to life.” The Constitution (86th Amendment) Act, 2002 substituted a new article 

for Article 45 which provides that “the State shall endeavour to provide early 

childhood care and education for all children until they complete the age of six 

years.” This has been necessitated as a result of making the right to education of 

children up to 14 years of age a fundamental right. Through this judgment the 

court raised the status of a directive principle to that of a fundamental right, 

essentially signifying its fundamental importance in achieving social justice. 
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6.7 Criticism of Judicial Activism 
 

The concept of judicial activism has been put under scanner by the critic since its 

inception. It has been criticized on several counts. One such criticism is that the 

PIL strategy is a status quoits approach of the court to avoid any change in the 

system and so it is a painkilling strategy which does not treat the disease. It is 

argued that the problems of the poor ,disadvantaged and the deprived cannot be 

solved by any trickle down method, therefore whatever the court is doing in PIL 

is merely symbolic, simply to earn a legitimacy for itself which it has lost over 

the years. 
 

The critics have further argued that because of judicial activism, separation of 

power has been under stake. The judiciary is interfering in the field of executive 

and several times it has become difficult for executive to deal with new kind of 

problem with new strategy as it is anticipated that judiciary will struck down this 

type of strategy. 
 

It is further argued that by extending its jurisdiction through PIL the court is 

trying to bite more than what it can chew. Lawyers have started complaining that 

much of the court’s time is being consumed by PIL and hence for the court a 

postcard are more important than a fifty-page affidavit. It is further argued that at 

a time when the figures of pending cases before the courts are astronomical, this 

new area of litigation would spell a total collapse of the judicial system in India 

as it would open floodgates of litigation. However, the history of PIL in India 

does not support this apprehension. Contrary to the popular belief fresh PIL filing 

has registered a decline in the subsequent years. 
 

According to one opinion, the misuse of PIL has reached ridiculous limits and 

petitions are being filed all over the country before the writ courts for matters like 

student and teacher strike, shortage of buses, lack of cleanliness in hospitals, 

irregularities in stock exchange, painting of road signs, Dengue fever, 

examinations and admissions in universities and college etc. one can go on but 

the list will not be exhaustive. Classical case came up when PIL petition was 

filed in Delhi High Court to seek direction to the United Front Government at the 

centre (1997) to form a coalition cabinet with the congress. A petition (1999) was 

filed for invalidating no-confidence vote against the Vajpayee Government. 
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Power and publicity apart, many judges have to entertain PIL because of the 

liberalization of the rule of locus standi and the concept of social justice for the 

poor, oppressed and exploited sections of the society. Thus indiscriminate use of 

this strategy is bringing it into disrepute because it has become the privilege of 

the privileged to have access to the court. In fact, majority of the petitions either 

should not have been filed or should not have been entertained. PIL must be 

confined to cases where justice is to be reached to that section of the society 

which cannot come to the court due to socio-economic handicap or where a 

matter of grave public concern is involved. 
 

The former Chief justice of India, justice Ahmadi has stated “Sometimes this 

Activism has the potential to transcend the borders of Judicial Review and turn 

into populism and excessive Activism according to him is “populism when 

doctrinal effervescence transcends the institutional capacity of the judiciary to 

translate the doctrine into reality, and it is excessive when a court undertakes 

responsibilities normally discharged by other coordinate organs of the 

government”. 

 

Conservatives tend to argue that judicial activism is the process of ignoring, or at 

least selectively choosing precedent in order to hand down rulings which 

dramatically expand personal freedoms. They also complain that the doctrine of 

stare decisis is sometimes used to trump up the original meaning (or, in some 

cases, the original intent) of the text, or that the text is given so broad a 

construction so as to render it almost infinitely malleable. To others, judicial 

activism implies going beyond the normal constraints applied to jurists and the 

Constitution gives jurists the right to strike down any legislation or rule against 

any precedent if it goes against the Constitution. Thus, ruling against majority 

opinion or judicial precedent is not necessarily judicial activism unless it is 

active, specifically in terms of the Constitution. Many are critical of judicial 

activism as an exercise of judicial power, which displaces existing law or creates 

more legal uncertainty than is necessary, whether or not the ruling had some 

constitutional, historical or other basis. This, it is argued, violates the doctrine of 

separation of powers. Whatsoever may be the case, one can negate the fruits of 

justice which the common public got duke to this enhanced and activist role of 

the judiciary. 
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6.8 A Sum Up 

 

Our Founding Fathers while drafting the Preamble gave precedence to Justice 

over Liberty, equality and fraternity by placing these philosophical terms in that 

particular order. Unless there is justice, liberty is meaningless. Justice and liberty 

together secure equality. There can be no fraternity unless there is justice, liberty 

and equality. In the chain of philosophical thoughts underlining the Constitution, 

the most significant is the concept of Justice. Duly honouring justice lays the 

foundation for the welfare and progress of society. It holds civilized beings and 

civilized nations together. In this scheme of things the role of judiciary becomes 

very important. 

 

Judiciary, which is one of the three important pillars of our democracy, is the 

final interpreter of the Constitution and laws. It helps maintaining the social order 

by swiftly and effectively dealing with those on the wrong side of the law. As an 

upholder of the Rule of Law and enforcer of the right to liberty, the role of the 

Judiciary is sacrosanct. The faith and confidence people have reposed in the 

Judiciary is testimony to the fact that the Judiciary has since 1950 responded to 

the need of the hour. For justice to have meaning to the people, it must be 

accessible, affordable and quick. 

 

The judiciary has played a crucial role in evolving itself from its conventional 

role of interpreting the statute as legislated to the enhanced role of delivering 

justice to the masses by creative interpretation of the existing law and in absence 

of it making law to meet the needs of the society. In this process judiciary created 

a Magical Wand named Public Interest Litigation for delivering justice to the 

backward, poor, denied, downtrodden, destitute, deprived, depraved, 

disadvantaged handicapped, have-nots, half hungry, half clad millions, ignorant, 

illiterate, indigent, incapable, little Indian, lost and lonely, unaware, forlorn, 

forgotten, exploited, lowly and lost, weak, vulnerable and underprivileged class 

of society. 

 

The judiciary took time, but it did eventually broaden its perspective in order to 

achieve the constitutional goals enshrined as ‘Directive Principles of State 

Policy’. The journey was not a smooth one with cases like Champakam 

Dorairajan, Mohd. Hanif Qureshiand the likes; completely disregarding the 

 

334 



 
importance of the directive principles. But a paradigm shift in the judiciary’s 

approach was seen with the cases like in Re Kerala Education Bill, Abu Kavar 

Bai, Kesavananda Bharti etc. 

 

With the development of the judicial ideology regarding the status of directive 

principles over the years, some directive principles were elevated to the status of 

fundamental rights. Such a change is nothing short of a judicial miracle in a 

country where during the drafting of the constitution, directive principles were 

being considered to be scrapped altogether. The development process was a slow 

and dragged one but the end result has been worth the constitutional struggle. 

 

The changed approach was developed by a new judicial technique of construing 

the provisions contained in Part III of the Constitution. The technique was of 

giving fundamental rights a wider scope with the help of the concepts contained 

in directive principles. The court began to integrate the concepts of Part IV of the 

constitution with the fundamental rights, thereby creating a wide dimension 

which focused on delivering justice and equality in totality. 

 

The judicial inclusion of socio-economic objectives as fundamental rights can be 

criticized as an unviable textual exercise, which may have no bearing on gorund-

level conditions though the unenforceability and inability of state agencies to 

protect such aspirational rights could have an adverse effect on public 

perceptions about the efficacy and legitimacy of the judiciary. Also, a question 

arises whether poor enforcement is a sufficient reason to abandon the pursuit of 

rights whose fulfillment enhances social and economic welfare. At this point, one 

can recount Roscoe Pound’s thesis on law as an agent of social change. The 

express inclusion of legal rights is an effective strategy to counter-act social 

problems in the long-run. At the level of constitutional protection, such rights 

have an inherent symbolic value which goes beyond empirical considerations 

about their actual enforcement. 

 

However now with the rapid growth of the Indian economy it can be said that the 

government has enough resources to make the directive principles enforceable. 

Therefore the judiciary has stepped up to give preference to the directive 

principles over fundamental rights in order to ensure justice 
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Judicial activism in India encompasses an area of legislative vacuum in the field 

of human rights. Judicial activism reinforces the strength of democracy and 

reaffirms the faith of the common man in the ‘rule of law’. The judiciary, 

however, can act only as an alarm clock but not as a timekeeper. After fiving the 

alarm cell it must ensure to see that the executive performs its duties in the 

manner envisaged by the Constitution. 

 

It would be seen that judicial activism which is the search for the spirit of law, 

has been profitably used by powerless minorities, such as bonded labour, prison 

imamates, under trial prisoners, sex workers and such other powerless minority 

groups as are crusading for protection of human rights of women and children or 

seeking redressal against governmental lawlessness, or relief against 

developmental policies which benefit the haves at the cost of the have-nots. 

 

While exercising the power of judicial review, exercise proper restraint and base 

their decisions on recognized doctrines or principles of law, judicial activism and 

judicial restraint are two sides of the same coin. It is therefore essential to 

remember that judicial restraint in the exercise of this functions is of equal 

importance for the judiciary while discharging its judicial obligations under the 

Constitution. With a view to see that judicial activism does to become ‘judicial 

adventurism’, the courts must act with caution and proper restraint. They must 

remember that judicial activism is to an unguided missile and failure to bear this 

in mind would lead to chaos. People would, thus, not know which organ of the 

state to look to for ensuring check on the abuse or misuse of power. 

 

Though there are lots of criticism against judicial activism, in spite of that no one 

would suggest to abolish the strategy which the courts have innovated to reach 

justice to the deprived section of the society. Anything contrary would be like 

suggesting the abolition of marriage in order to solve the problem of divorce. 

This socio-economic movement generated by court has at least kept alive the 

hope of the people for justice and thus has weaned people away from self –help 

or seeking redress through a private system of justice .It is necessary for 

sustaining the democratic system and the establishment of a rule of law in 

society. Therefore, one has to be both adventurous and cautious in this respect 

and the judiciary has to keep on learning mostly by experience. 
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Recently, the legislatures in India has taken certain initiatives that seek to make 

socio-economic rights enforceable in India like, the Right of Children to Free and 

Compulsory Education Act, 2009; the Mahatma Gandhi National Rural 

Employment Guarantee Act (MGNREGA), 2005 and the National Food Security 

Act, 2013 etc. They seek to make the right to education, right to work, right to 

food enforceable. All these rights have previously been subject matters of cases 

brought by civil society groups before the Indian Supreme Court. And in all these 

cases, the Indian judiciary had made these rights enforceable through the right to 

life even before these Acts were formulated. 
 

Public Interest litigation must not be allowed to degenerate into Private Publicity 

or Political or Paisa Interest litigation. Finding the delicate balance between 

ensuring justice and maintaining institutional legitimacy is the continuing 

challenge before the higher judiciary. 
 

Needless to emphasise that the strategy of PIL must be used by the courts 

carefully, prudently and with discrimination because any discriminate use of it 

would bring it into contempt both from the public and the government 
 

.Therefore, the correct approach of the court in PIL cases should be a judicious 

mix of restraint and activism determined by the dictates of existing realities. Any 

misuse of this strategy must be strongly discouraged by the courts. 
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