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FOREWORD 

THE Government of India Act of 1935 marks a definite 
milestone in the constitutional history of India. It came into 
operation on April 1, 1937, and Provincial Autonomy started 

functioning in all the provinces of India by the end of July, 
1937. The Trustees of the Dadabhai Naoroji Memorial Prize 

Fund considered it most opportune to • have a systematic study 
of its provisions made in the light of the experience gained of 
its actual working. They accordingly invited Dr. (now Sir) 

~- Y. Chintarnani, Chief Editor of the Leader and a. former 
Minister of the United Provinces .Government, to. write a thesis 
on the subject. Unfortunately, owing to serious illness, Sir 

Yajneshwar Chintctmani expressed his inability to proceed 

with the \Vork after having written the Introduction and eight 
chapters on the Federal Part of the Act. The Trustees, there
upon, invited Mr. M. R. Masani, B.A., LL.B. (London), 
Barrister-at-Law, to deal with the remaining part of the Act, 

viz., Provincial Autonomy. 

Mr. Masani, who has been an active politician and is a keen 
student. of Indian as well as International Politics, completed 
his work within the stipulated period of four months. He had 
the advantage of intimate contact with political developments 

and access to the best available information which enabled him 
to study every aspect of the working of Provincial Autonomy 

in detail. 

It is a matter of common knowledge that the Government of 
India Act has tw:o main aspects. Firstly, it envisages an all
India Federation consisting of Indian States and the autonomous 
Governors' Provinces on certain terms and conditions. Secondly, 
the Act confers autonomy on the British Indian Provinces. In 

the natural course of events Provincial Autonomy came into 

being first. On the other hand, Federation, for one reason or 
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another, was being postponed till the War broke out when it 
had to be suspended. Therefore, it is in the fitness of things 
that chapters on Provincial Autonomy should precede those 
on Federation. Thus there are two parts of the book, Part I 
(Chapters I to IX) on Provincial Autonomy by Mr. Masani
Part II (Chapters X to XVII) on Federation by Sir C. Y. 
Chintamani. 

When the Trustees entrusted the work to Sir Yajneshwar 
Chintamani, they believed that it would be hailed as a valuable 
contribution to the political literature of India. Although Con
gress Ministries have resigned, on the score of principle, after 
27 months of successful working in the eight Provinces, still, 
Provincial Autonomy is there. It is hoped that this publication 
will prove very useful at a time when the Government of India 
Act will have to be either revised or substituted by some other 
enactment in the near future. 

KRISHNALAL M . .:(HA VERI, 

Chairman of the Board of Trustees, 

Dadabhai Naoroji Memorial 

Prize Fund. 

BoMBAY, December 8, 1939. 
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INTRODUCTION 
IT will be convenient and may be useful to introduce a con

Earlier 
History 

sideration of the provisions of the Government of 
India Act, 1935, by a relation of the events that 
led up to it. The Indian Councils Acts of 1861, 

1892 and 1909 and the Government of India Act of 1919 pre
ceded the latest Act. The earlier Acts were of restricted scope. 
The first three had reference only to legislative councils while 
the fourth was also concerned with the executive government. 
When first the Legislative Council of the Governor-General was 
e;;tablished in the earlier part of the last century (1834), it was 
intended to be and in fact was a very small and an exclusively 
official body. And for a wonder, when the Act was amended in 
1853, the Chief Justice of Bengal was one of its members ex 
officio. The Indian Councils Act of 1861 somewhat enlarged 
this official body by the inclusion in it of a few non~offi.cial 

members • appointed by the Governor~General. Also, provincial 
legislative councils were brought into being in Madras, Bengal 
and Bombay, they too consisting only of appointed members, 
predominantly official . and slightly unofficial. Organized un
official Indian effort to .bring about the expansion and reform 
·of the legislature with elected members and with enlarged 
powers began ten years later. The British lndian Association, 
the Bengal National League and then the Indian Association 
in Bengal ; first the Bombay Association and next the Bombay 
Presidency Association in Bombay, and the Mahajana Sabha 
in Madras were the bodies which actively interested themselves 
in this and other political reforms. The first of provincial con
ferences inte~.?ed to achieve the sa_me end was held. in Bengal 
irt 1883-'Then qame the Indian Nationa~ ~<Jngre§~ .tw.o .. years 
later. The ~xpa~sion and. reform ofiegislative. c;opncils was the 
first plank in its platfon::I1 .. The Congress succeeded in getting in
direct and partial support of the Viceroy, Lord Dufferin, and in 
e:alisting the active sympathy of that great tribune of the people, 
the friend of every righteous cause, Charles l3ra4laugh, who 
took the trouble of coming to India to attend the Bombay 
Congress of 1889. On going back Mr. Bradlaugh introduced a 
2 
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Bill drafted on the lines of the Congress demand. But His 
Majesty's Government in England introduced their own Bill. 
known as Lord Cross's Indian Councils Bill-Lord Cross was 
the Secretary of State for India-and this became law in 1892. 
It was more disappointing than satisfactory. While it enlarged 
the size of the councils the increase was very far from being 
adequate. It introduced elected members into the councils but 
they were not ' elected ' in the strict sense of the term ; for 
they were persons nominated by the Governor-General or the 
Governor as the case might be on the recommendation of 
certain groups of local bodies acting through delegates, un~

versities and chambers of commerce. The British Governmene 
were so touchy on the point that at least one Governor....,....Sir 
Arthur· Havelock of. Madras..-.....deemed it necessary. in a formal 
public utterance to correct the mistaken popular impression 
that any of the members was ' elected ' by pointing out that 
they all were his nominees. A cynic might wonder whether His 
Excellency was anxious that the British Government in their 
relation to India should not acquire a false reputation for 
liberality or Liberalism ! Members were allowed the right of 
interpellation but without the right of putting supplementary 
questions ; so that any reply that was given on behalf of the 
Governmentl-full or inadequate, correct or misleading-had 

1 At the Madras Congress of 1894 Mr. Eardley Norton said in 
support of his opinion that the reconstitution of the legislative. councils 
was '' practically a sham '• : 

" In speaking of Madras Jet me give one or two illustrations 
only . . . . of the methods adopted by persons in whose hands the 
destiny of the local legislative council lies. It seems to me .... that 
the Government of Madras has been seeking with some success to 
solve the problem of how best to thwart the efforts of our represent
atives to elicit information or to undo wrong. For this purpose the 
Government has arranged a system whereby, by a sub-division of 
labour, nothing useful shall follow the action of the elected members. 
In the first place we have the senior member of Council who, whenever 
a pertinent question is addressed to the Government, is put forward 
to assume the position of a nineteenth century Delphic Oracle and to 
make himself even more unintelligible than usual. When this gentleman 
has succeeded in this not over-difficult task, we have the junior 
member of Council, with his reputation for honesty, pushed forward 
to give a point-blank denial to statements which on investigation are 
discovered to be true. We have the flat contradiction followed up by 
the admission of the truth in the interval between that meeting and 
the next, in other words, we have the flat contradictions followed up 
by an admission of their own inaccuracy . . . . '' 
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to be accepted without challenge or question. The annual finan
cial budget was placed before the councils but only for general 
discussion. No motion of reduction could be made, no single· 
item had to be voted upon. Members had not the right of 
initiating any discussion by means of resolution. Of course they 
were not allowed to move the adjournment for the discussion 
of matters of urgent importance. These limp councils dragged 
on for sixteen years. Meanwhile Indian public life was acquir
ing fresh •·strength. The Congress. became increasingly. popular 
and its activities were supplemented by provincial conferences. 
and provincial associations. Valuable work was done in 
.England, year in year out, by the British Committee of the 
Congress aided by the Indian Parliamentary Committee, of 
botp. of which Sir William Wedderburn was the indefatigable 
chief. There were, too, periodical delegations to England of 
some of the greatest leaders of the Congress. Of them all, the 
most valuable work was done by Mr. G.okhale, Fortunately for 
India there was a change of Government in England at the 
end of 1905 and a new Parliament with a big Liberal majority 
and John Morley was installed as His Majesty's principal 
Secretary of State for India in the place which, for nearly a 
dozen years, was occupied by politicians as hard-crusted as Sir 
Henry Fowler (afterwards Viscount Wolverhampton), Lord 
George Hamilton and Mr. St. John Brodrick (now the Earl of 
Midleton). There vvas also a change in the Viceroyalty, effected 
none too soon. AfteJ:' five years of Lord Elgin's namby-pambyism 

and seyep. yeCJ,):'? 9t ;_q,rd (jur~on's brijliant .blunc:lering and 
wanton provocation, we had Lord Minto, a mild, elderly 
nobleman with no penchant for fireworks but with a strong 
desire to do quiet good. Thanks to the combination of Lords 
Morley and Minto and the effective persuasion and practical 
statesmanship of Mr. Gokhale, We had the Indian Councils Act 
of 1909. By this Act both Indian and provincial legislative 
councils were considerably enlarged with a substantial propor
tion of elected members strictly so-called. Except in Madras, 
however, the elections were still indirect. Non-official (not 
elected) majorities were allowed in the provincial legislatures. 
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The right of interpellation was extended by the member who 
put the original question being allowed to. follow it up with 
supplementary questions. In addition to the general discussion 
of the· budget, members were allowed to move reductions. These 
motions were voted upon, but the budget as a whole had not to 
be passed. Members were given the right of moving resolutions 
on administrative questions. There was still no recognition of 
the right of members to make motions of adjournment for the 
discussion of matters of urgent importance. It must be men
tioned that for the first time separate communal electorates 
were introduced into the constitution and they increased com
munal tension while they strengthened the position of the. 
Government. This was the dark spot of the Morley-Minto 
reforms. The official majority in the central legislature almost 
uniformly frustrated the efforts of reformers, while the non
'()fficial majorities in the provinces proved ineffectual due to a 
·combination of the nominated element with the official bloc 
and the alliance with them of the representatives of communal 
electorates and vested interests. The result was as might· have 
been expected. Public opinion ceased to be satisfied with these 
legislatures and public dissatisfaction increased steadily and 
,even rapidly. 

Then came the war. British statesmen so spoke of justice, 

The War 
liberty and democracy and, in order to get the 
maximum of service from India, produced in the 

Indian mind such hopes of a new order as the result of the 
Allies' victory in the war that the national demand was 
naturally put up and there was great expectancy. Far from this 
'being appeased, measures of repression that the Government 
'had recourse to during the war, naturally increased discontent 
and the situation became more or less serious. Fortunately, 
;P,.owever, a great reformer and passionate friend of India was 

}; -a;ppointed Secretary of State before the situaJion g0t quite out 
,of hand. Ed:win .. .. S<!imud: .. •'·'~~~'lil....,...it>is .tp him ,·I .refer
·staked his whole public .career upon India. It. was only because 
be was given the India Office that he consented to serve under 
Mr. Lloyd George although. the allegian<:e. of }lis. heart .. was 
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always given to the magnanimous chief to whom he. had owed 
his rise in public. life, Mr. Asquith {afterwards .. the .... Earl. of 
Oxford and Ai'>qnith). Mr. Montagu did not allow the grass to 
grow under his feet. He immediately took in hand the problem 
of Indian ·constitutional reform, which had already been under 
discussion between the Government of India and his prede
cessor in office (Mr., afterwards Sit Austen Chamberlain). He 
made the Declaration, on behalf of His Majesty's Government, 
of 20th August,. 1917, that • responsible government Was the 
goal of British policy in India, and. carne. over to the. country 
after .a couple of months .. He received many deputations and 

·addresses and spent months in consultations not only with the 
Government of India and Governors of provinces but with 
leaders of public opinion of every variety. The result was the 
Joint Report of 1918 followed by the Government of India Act 
of 1919. 

The Joint Report of Mr. Montagu and Lord Chelmsford met 

The 
Montagu 
Reforms 

with a mixed reception in India. In fact, opinion 
on its merits was divided so acutely that it became· 
the proximate cause of the split in the Indian 
National Congress. Unfortunately the Govern-

ment of India followed up their general approval of the report 
by detailed criticisms and suggestions which made the position 
of the supporters still more difficult. Due to this attitude of the 
Government of India, the Government of India Bill as it was 
introduced in the House of Commons was much less satisfactory 
than the JoiJ1tR~port. Fortunately, however, evidence was led 
before the Joint Select Committee of the two Houses of Parlia
ment to such effect that Mr. Montagu was able to persuade his 
colleagues to make recommendations of amendment which 

,. improved the position considerably. I am a Lil:leratbut I write 
in no part:Y sense and v,rith no .1-uqticve of..party triQmph when I 
say that weightiest evidence was given by the .members of the 
Liberal delegation. Nor should I omit to mention the valuable 
services of an Indian Liberal, Lord Sinha, as a member of the 
Joint Committee in bringing about the liberalization of the BilL 
The passing of the Act was signalized by a gracious RoyaL 
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Proclamation and the grant of amnesty to political prisoners. 
His late Majesty King George V, who was always genuinely 
solicitous of India's well-being and advancement, deputed his 
royal uncle, the venerable Duke of Connaught, very well known 
and respected in India as a liberal-minded Commander-in-Chief 
in Bombay, to inaugurate the Central Legislature constituted 
under the new Act. His Royal Highness was also the bearer of 
a message from His Majesty notable for its statement that he 
looked forward to India taking her place by the side of the 
dominions ; while the Duke himself rendered his speech memor
able by a public expression of regret for the excesses of 
martial-law administration in the Punjab in. 1919. 

Unfortunately the Congress under Mahatma Gandhi's leader
ship went back in 1920 on its resolution of the preceding year 
to co-operate in the working of the Act and resolved. upon non
co-operation ; the principal item of which was a boycott of the 
legislatures. Consequently the first elections under the new Act 
were held in circumstances of great difficulty and the new 
legislatures were deprived of the services of the most virile 
(if not the most thoughtful) elements in Indian public life. The 
Congress reversed its decision in 1923 and the second and third 
legislatures constituted under the Act included many and 
distinguished members of the Congress. But the Congress in 
1930 went back to its earlier decision and so, the fourth and 
longest of the Montagu legislatures were again without a single 
Congress member. 

I have mentioned this changing attitude of the Congress as 
it materially affected the spirit in which the bureaucracy worked 
the Act. In one word, it did not act in a spirit of co-operation 
with Indian reformers. It took the fullest advantage of the 
-divisions in the ranks of Indian public men, political and com
munal, and to the farthest possible extent acted as it thought 
fit and without the slightest regard for Indian opinion. 
Repeatedly were Indian interests betrayed where British 
interests came in conflict with them. And Indian opinion was 
"forced to feel its helplessness before the organized and deter
mined might of the British bureaucracy. 
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It was most unfortunate for India that the great author of 
the Act was forced to leave the India Office a little more than 
a year after it came into force. His successors cannot exactly 
be described as born reformers-not until Mr .. W.e.dgwood Benn 
functioned as Secretary of State for a little more .than two 
years, nor since his resignation. Neither were the Viceroys so 
many Ripons. The majority of Governors were drawn 
from the Indian Civil Service, a body .of perroanent officials 
who have always made admirable administrators but who are 
rooted in a soil not congenial to the cultivation of the higher 
qualities of statesmanship. Not merely did the Congress non-

- co-operate or merely co-operate half-heartedly and without 
conviction, but three times during the period of the Montagu 
Act did it embark upon organized resistance to authority, first 
in the name of non-co·operation and next of civil disobedience. 
In answer the bureaucracy let loose the forces of repression, 
even so good a Viceroy as Lord Irwin (now Lord Halifax) not 
being able to avoid intensive repression. In the result, the 
strength of the bureaucracy increased at one end and the 
popular appeal of the Congress at the other. Liberals and other 
moderate elements in public life found themselves in the un
enviable position of the proverbial earthen pot between two 
brass vessels. 

While the Montagu Act was not inherently bad and would 
have achieved gratifying results in favourable circumstances, 
actually it failed because of the combined unwisdom . of the 
high-tory bureaucracy and the ultra-radical or semi-revolu
tionary . Col}gress. If the Congress had brought a different · 
attitude to bear upon the working of the Act or if the bureau
cracy had acted in a spirit of reasonable liberality, the Montagu 
Actwould have achieved a fair measure of success while Indian 
public life would to-day be of a different complexion. The whole 
course of events between 1919 and 1937 brings to the mind two 
sayings more forcibly than any other-(1) 11 If nobody made 
any mistakes, there would be no politics " ; (2) 11 See my boy, 
with how little wisdom the world is governed.'' A united body 
of Indian constitutional reformers acting with purposefulness 
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inside and outside the legislatures would not have failed to 
make a strong impression upon the British Government and 
their whole policy would necessarily have been very different 
from what it was. 

It was the divisions in Indian public life, divisions political 
and divisions communal, which had the further effect of 
enabling the British Government to make the Government of 
India Act of 1935 as unsatisfactory as every section of Indian 
opinion pronounced it to be. Neither would the results of the 
first elections under the Act have been what they were, nor 
would communal differences be as acute as they unhappily are. 
" Action and reaction are equal and opposite " is not only. 
a law of physics ; it is also a law of politics. Nothing so pre
dominates in politics as human nature-the reason why I for 
one always refuse to call it a science-and " responsive co
operation " (Mr. Tilak's historic phrase) is the law of human 
nature. The broad result of sixteen years' working of the 
Montagu Act, contrary to the intention as well as the expect
ation of its noble author and his supporters, was that thing:; 
were very much where they had been before the introduction 
of the Act. What wonder that discontent increased in extent 
as well as in intensity ? Add to this the adamantine refusal 
of the British Government to make any concessions to Indian 
opinion in the drawing of the Government of India Act of 1935, 
and we have a ready explanation of the astounding victory of 
the Congress in the recent elections followed by Congress Gov
ernments in no fewer than seven out of the eleven provinces of 
British India. 

The description of the background of the new constitution is 
yet incomplete without a reference to the Statutory Commission 
and the three Round Table Conferences followed by the com
munal ' award,' the White Paper and the deliberations and the 
report of the Joint Select Committee on Sir Samuel Hoare's 
Bill. Dissatisfaction with the Act of 1919 and its working was 
not long in manifesting itself. In fact, it began almost as soon 
as the Act was brought into force. There was a resolution in the 
Legislative Assembly in the very first year. The result of three 
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years of agitation for a substantial advance was the Indian 
Reforms Enquiry. Conunitte.~. of . .l9:l4:, . ~;.ommonly known as the 
Muddiman Committee after its chairman, the late Sir Alexander 
Muddiman, then Home Member in the Government of India. 
The Committee submitted two· reports, the majority contenting 
themselves with recommendations ·of rninor changes while the 
minority came to the conclusion that no changes within the 
framework of the Act would be adequate. The minority urged 
the appointment of an authoritative body to make recommend
ations for the revision of the Act itself. Not only did the 
minority's view not prevail, but even the majority's small 
re~mmendations were not carried into effect. 

The Act having provided for an inquiry by a statutory com
mission after the expiry of ten years from the time it was 
brought into force, the persistent opposition of Government both 
in India and England to an early inquiry settled Indian 

The 
Statutory 
Commission 

reformers in the belief that no commission would 
be appointed before 1929 at the earliest. But Lord 
Birkenhead, then Secretary of ·State . for. India, 
sprung a surprise upon the public by announcing 

in 1927 his. intention immediately to constitute the Statutory 
Commission. The rnotive was obvious. It was more. probable 
than not that two years later· Labour would be in office and 
the Conservative Government did not care to take the risk of 
the Labour·. Party setting up the Commission and proceeding 
to legislate as they apprehended that they would. go farther in 
meeting the Indian wishes than British interests counselled. 
India did not care to have a commission at that juncture, but 
when did India's wishes prevail ? Not only was the Com
mission . set up. by special Act of Parliament, but • care was 
taken to exclude from it lndians ·qua Indians .. A,n.d this. insult 
and injustice was defended in speeches still more galling to the 
self-respect of Indians. India's answer was an organized boy
cott of the Commission, known to fame as the Simon Com
mission after its chairman, the whilom Liberal Sir John Simon. 
While the Liberals took the lead in the decision of boycott, 
Congressmen as usual went one better and organized hostile 
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-demonstrations at every place visited by the Commission. They 
-came into conflict with the police and many were the regrettable 
incidents that attended the march of the Commission from 
place to place. ·The tragic death of Lala Lajpat Rai is still 
believed to have been at least hastened by the police assaults 
on him at Lahore. The Commission's Report itself proved to 
be a singularly disappointing document ; so much so that the 
always courteous, moderate and judicial Sir Sivaswamy Aiyer 
dismissed it with the remark that it should be thrown on the 
scrap-heap. 

Lord Irwin was originally a supporter of the exclusion of 
Indians from the Commission. But being a righteous man and 
wise statesman and having the advantage of being on the spot, 
he studied the situation and went to England strongly to urge 
the setting up of a round table conference of the representatives 
of the two countries to meet as equals and recommend to His 
Majesty's Government what should be the new constitution to 
India. The Round Table Conference was .announ~e.d. on 31st 
October; 1929, .· amt W<}s greeted with ex:pre~sions ot genuine 
satisfaction by all sections . of . Indian opinion except the Con
gress. But at least some of the leading members of the Congress 

The Round 
Table 
Conference 

were first willing to give a chance to the Con
ference. Unfortunately other counsels prevailed 
later and they refused to have anything to do 
with it except on their terms, which the British 

Government felt they could not concede. The composition of 
the Round Table Conference was much less satisfactory than 
it might easily have been. And its results-! am here refer
ring to the first Conference-while not wholly unsatisfactory, 
might have been carried farther in the direction of India's 
requirements and Indian's wishes. The most notable feature of 
the Conference was that the new constitution should be federal 
and the federation should include provinces as well as states. 
The Indian princes who were members of the Conference sur
prised every one agreeably when, through their spokesman His 
Highness the Maharaja of Bikaner, they announced their deci
·sion to join an all-India federation on condition that their 
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status was not jeopardized and on the further condition that 
they would federate with a responsible government and not 
with the Government of India as constituted. Notwithstanding 
many a dark moment and any number of disappointments, the 
first Conference concluded on a note of success and of hope. 
For this the credit must be given, first to its chairman, 
Mr. Ramsay MacDonald, and next to Lord• Reading, the 
leader of the British Liberal Delegation, alas ! both of them 
since passed away. The Conference was followed by the release 
of political prisoners in India and by what is known as the 
Irwin-Gandhi Pact. The result was tl:lat the Congress partiCi
pated. in the second .. Round. Iable .Confe:ren!:e .. U~~ntl:l:roqgh its 
supreme.leader, Mahatma Gandhi,but.by.the timethe socond 
Conference assembled, the Labour Government ceased to be 
and was succeeded by a so-called ' Nationat< .Gove.:rnrnent of 
which, though .. Mr .. Ramsay. MacDonald c()ntinqed Jo be the 
nominal head, the Conservative . Party was the d()p:~inant 

partner. And good Mr. Wedgwood Benn, always liberal and 
.. always just-minded,. was. succeeded at the India Office by SI:r 
1 ~muel.Jlo<J,:re,a politician of a very different type. Extremely 
able, . he . was still more. 9bd1Jrfl.te. apd. lle gfl,ye no inch of ground 
to. Indian reformers .. J'he second Conference, more disappoint
ing in every tespect than the first, eventually broke down on 
the communal issue .. The .failure of the representatives of the 
several communities to reach an agreement was followed by 
what was called the Minoriti~s' Pact, the. s~cl'et ;l:list9ry of 
which, . as told by Sir Edward Benthall from first-hand . know
ledge, made an ugly reading •. A truncated third Conference was 
held in the following year (1932) and its results were still more 
-disappointing. 

The communal 'award' announced by Mr. Ramsay Mac
Donald embodied the decision of the British Government and 
it has ever since proved to be a veritable apple of discord. The 
decisions of His Majesty's Government wer~ empodied in what 

wa§ ~a}led .the White J>apf;)r, and it produced 
The White 
Paper dismay in the Indian. mipd. This in . .its turn, was 

followed by the introduction of Sir Samuel 
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Hoare's Bill and the Joint Select Committee of the two Houses 
of Parliament to report upon it. Indian ' delegates ' were 
appointed by the Government to take part in the examination 

of witnesses before the Committee. They had no 
~'i:Joint part or lot in the deliberations of the Committee 
Committee and the British alone were responsible for the 

recommendations embodied in its report. It is 
utterly incorrect to say, as tl:le J3ritish. apologi~ts qf Jhe new 
constitution have shown a repeated fondness for saying, that 
fht;l report embodied the results of jqint c1eliber;:tt.ion between 
the British and the J!ldians. The. Indian ' delegates ' presented 
to the Committee two memoranda in which they stated the very 
minimum of changes in the Bill which would satisfy any section 
of Indian opinion. But. it was all love's labour lost. Not a 
solitary recommendation made by the Indian ' delegates • 
proved acceptable to the British. The Joint Select Committee 
achieved almost a miracle by making the White Paper scheme 
still worse-an amazing feat indeed. And the Bill in its passage 
in Parliament underwent further changes for the worse, all to 
satisfy British die-harclism. Indian opinio!l. wa:; almost stunned 
by the result of years of agitation and cogitation and many 
sections of it, including the Liberal, felt and said that it would 
have been. far better if no reform had been attempted. It was 
in such a situation, when the public temper was as described 
above, that the elections were held at the beginning of 1937. 

C. Y. C. 



PART ONE 

BY 

M. R. MASANI 



CHAPTER I 

Provincial Autonomy 
IT is over two years now that the part of the new Constitu

tion which is known popularly as Provincial Autonomy has 
been functioning. It is possible, ih consequence, not only· to 
review the provisions of the Act in this connection but also to 
examine how, in the period that has already elapsed, the 
constitutional machinery has worked. 

At the outset, the meaning which the term ' Provincial 
Autonomy ' has come to bear in common parlance in India 
needs to be considered. In the popular mind, Provincial Auto
nomy has two ingredients : (a) freedom from outside control 
or interference and (b) a government responsible to a popularly 
elected legislature. 

These two requirements, which are generally lumped together , 
are in fact two distinct things and are by no means necessarily 
co-existent. While, undoubtedly, responsibility of a Provincial 
Government to the representatives of the people of the Pro
vince is impossible in the absence of autonomy or freedom from 
outside interference, the converse is by no means true. The 
executive of an autonomous unit in a federation, as indeed of 
a sovereign independent State, may be a personal autocracy, 
a totalitarian dictatorship, an oligarchy, a bureaucracy, a 
parliamentary democracy or a soviet. It is, however, in the 
extended and loose sense of the term in which it includes res
ponsible government that we shall refer to Provincial Autonomy 
hereafter. 

The very first question that arises is whether the Government 
of India Act of 1935 does in fact establish Provincial Autonomy 
in the sense of real autonomy, though within stated limits, and 
of responsible government in the entire autonomous field. 

The answer to this question must, in brief, be that while the 
Act of 1935 does mark a new departure in certain respects and u\' NO!lTif 
undoubtedly constitutes an advance both from the point J.t"' 6; 
view of autonomy from the dominance of the Governmen~of ~RAR'f· 
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India and of responsibility to a popular legislature, neither 
autonomy nor responsibility can yet be said to be real. 

The encroachments on both are so far-reaching that their 
cumulative effect is to reduce popular government to a frail 
product whose continued existence is . dependent on the good
will and tolerance of agencies and forces beyond the provincial 
boundaries, geographical as well as political. What the new 
Constitution does, in fact, is to take some steps forward in a 
direction which is dictated, as the report of the Joint Parlia
mentary Committee on the Government of India Bill concedes, 
" by the inexorable force of events '' and which was indicated 
as far back as 1919 in the Montagu-Chelmsford ·Report : 

'' The provinces are the domain in which the earlier 
steps towards the progressive realization of responsible 
government should be taken." 

The step forward embodied in the Act of 1985 was two-fold: 
the constitution for the first time of a field of exclusive juris
diction for the Provincial Government and Legislature; and the 
removal of the barriers between subjects ' transferred ' to 
responsible government and those ' reserved ' from such res
ponsibility, which we have known as Dyarchy. 

So far as the first change is concerned, it must not be 
overlooked that the Act of 1919, along with the Devolution 
Rules, did label certain fields of action and legislation as 
' provincial subjects ' but, even as regards these, the Central 
Government retained concurrent powers of legislation while for 
the rest the Provincial Government was nothing better than a 
subordinate office for carrying out the orders of the Government 
of India. To the extent that the Act of 1935 creates a field of 
exclusive jurisdiction for the Provincial Executive and Legis
lature, it marks a distinct stage, though we may, with greater 
restraint than that displayed by the Joint Parliamentary 
Committee, desist from describing it as a ' fundamental 
departure.' 

The end of Dyarchy and the transfer to popular government 
of all departments in the autonomous sphere also undeniably 
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marks a forward. step. There was a great deal of hesitancy on 
the part of the bureaucracy and British vested interests in 
parting with the departments of Finance and of what is com
pendiously known as Law and Order. The after-effects of that 
nervousness we shall see when we scrutinize more closely the 
provisions of the Act. 

Having indicated briefly the natute of the advance made by 
the Constitution of 1935 on the old position, we might now 
glance at the other side of the medal in order to assess how far 
the Constitution still leaves us from real autonomous and 
responsible government. 

The limitations on Autonomy are manifold. There is, first, 
the power of the Federal Legislature to impose duties upon a 
Provincial Government or its officers for the administration of 
Federal Law as an alternative. to securing that purpose through 
its own officers or by agreement with the Provincial Govern
ment. Then, there is the provision that the Governor is an 
agent of the Governor-General and is in duty bound to carry 
out his behests, even when doing so may necessitate flouting 
his own Ministers. 

But more pervasive than all this is the fact that, on all the 
occasions and in all the matters in which the Governor acts in 
his discretion or in his individual judgment, he does so under 
the supervision of the Governor-General. 

This brings us to the topic of the Governor's discretionary 
powers and special responsibilities which eat into the very 
vitals of responsible government and which have been the bone 
of so much contention. So all-embracing are these reserve 
powers or safeguards that they cover the entire field of adminis
tration and legislation. It was none else than Sir Samuel Hoare 
who described them as " duties imposed upon the Governors 
that covet the whole field of administration." 

Any attempt even to enumerate these limitations to Provincial 
Autonomy and responsible government would be incomplete 
which did not first consider how the ambit of Provincial Gov
ernment is defined and the · entire field divided between the 
Federation on the one hand and the Provinces on the other. 

3 
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Before we do that, however, let us for a moment have a look 
at the new political map of India and see the sort of provinces 
into which it is divided, because both from the point of view 
of Federation and of responsible government the nature 
and composition of the provincial units have considerable 
significance. 

The Act of 1935 carved ' British ' India into eleven pro
vinces, two of which, Sind and Orissa, were newly created. 
The North-West Frontier Province has only recently been 
'promoted' to the dignity of a Governor's Province. 

A unit of government, particularly a unit which forms part 
of a federation, is expected to satisfy certain tests which are 
difficult to specify, but which may be tersely described as a 
homogeneity based on common language, common race and 
common culture. The Indian provinces are unfortunately based 
on no such principle of demarcation-either linguistic, ethno
logical or cultural. Administrative considerations were histori
cally their only basis. The result is that most of them are 
artificial units, heterogeneous conglomerations of diverse 
peoples. 

" We cannot regard the present provinces as in any 
way ideal areas for self-government," the Simon Com
mi<;sion had written, describing them as '·' a number of 
administrative areas which have grown up almost hap
hazard as the result of conquest, supersession of former 
rulers or administrative conquest. No one of them has 
been deliberately formed with a view to its suitability as 
a self-governing unit withiB: ·a federated whole." 

Bombay Presidency has, even after the separation of Sind, 
got three main . distinct groups-Gujerati, Marathi and Kar
nataki. Madras Presidency is a combination of Tamil, Telugu 
(Andhra), Malayali (Malabar), Kanarese and Tulu speaking 
people. Central Provinces and Berar is split . between Hindu
sthani and Marathi. Bihar has within its bounds a distinct unit 
in Chhota Nagpur, which has recently been talking of ' separ
ation.' Assam includes predominantly Bengali parts like Sylhet 
and parts of Cilchar and Goalpura, while the Bengali-speaking 
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population of the province claims to be bigger than the 
Assamese-speaking ! 

While provinces thus include more than one racial or 
linguistic group, in some cases such groups are themselves rent 
between two provinces, e.g., the Marathi-speaking, between 
Bombay and Berar and the Karnatakis between Bombay and 
Madras. 

These artificial boundary lines have led to agitation in 
several cases for a revision of provincial boundaries on more 
scientific lines. 

The constitutional outlet . provided for such aspirations is to 
be found in Section 290 of the Act, which . authorizes the 
creation of new provinces and the alteration of the boundaries 
of existing provinces by a resort .. to • Orders-in-Council. Before 
such a step is taken, however, the views of the Federal Gov
ernment and Legislature and of the Government and Legis
latures of the provinces concerned should be ascertained. 

There is no intention on the part. of the British Government 
to use that power in the near future, if the statement of the 
Under-Secretary of State for · India ·in the House of Commons 
some time in. 1938 that the • British Government had no 
intention of creating more provinces is any indication. 

The attitude of the · Corigft'!ss to the demands for new pro
vinces W(I.S indicated when the Working Committee passed a 
resolution on 25th July, 1938, ''assuring the people of Andhra, 
Karnatak and Kerala that the constitution of separate pro
vinces on a linguistic basis would be undertaken as part of the 
future scheme of the Government of India as soon as the 
Congress has the power to do so, and calling upon them mean
while to desist from further agitation in this behalf " in order 
that attention may hOt be diverted from the main duty of 
winning Purna Swaraj. It may be we shall hear more of this 
matter, for report has it that the Madras Ministry has urged 
the creation of a separate province of Andhra and that the 
Secretary of State has turned down the proposal. 
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While linguistic provinces are no doubt a sound objective, 
the fact remains that there will ~ lways be small minority groups 
in even the best-demarcated provinces which are alien to the 
balk of the people in language, race or culture. For such, the 
best safeguard is the goodw!ll of the mass of the people. The 
requirement of domicile certificates from Bengalis in Bihar is 
a case in point. It has been argued, hitherto unsuccessfully, 
that such a policy runs counter to the provisions of Section 298 

of the Act. The Bihari~Bengali controversy is an unfortunate 
illustration of the coming true of the fear that Provincial 
Autonomy would divert the attention of the people from the 
real issue of political freedom and economic emancipation to 
futile internal and inter-provincial jealousies and dissensions. 

This brings us to the question as to whether Provincial 
Autonomy is a good thing-a step forward to a free and united 
India-or a device which acts as a dividing and disintegrating 
force in regard to the weak yet growing national unity of the 
Indian people. 

The answer to this question must very largely be a matter 
of individual opinion. All that we need say at this stage is 
that even the framers of the scheme-however honest may have 
been their motives-were not quite unaware of the dangers 
inherent in their plans. 

Thus in paragraph 26 of their report the Joint Parliamentary 
Committee write : 

11 We have spoken of unity as perhaps the greatest gift 
which British rule has conferred on India ; but, in trans
ferring so many of the powers of government to the 
provinces and in encouraging them to develop a vigorous 
and independent political life of their own, we have been 
running the risk of weakening or even destroying that 
unity." 

And then, in paragraph 30, by way of self-justification, they 
add: 

11 A completely united Indian polity cannot, it is true, 
be established either now or, so far as human foresight 
can extend, at any time.!' 
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So far as opposition to the continuance of foreign rule in 
India is concerned, the effect of Autonomy has been to make 
it very difficult for all the provinces to " be excited about the 
same thing at the same time." 

A good example of this . is · supplied by .. the. recent hunger
strike of politicals in Bengal jails. In • the old days, the refusal 
to release a number of political prisoners such as these would 
have meant an agitation throughout India. 

With Provincial Autonomy, however, the attitude of the 
Bengal Ministry which, whatever its nature, does after all 
possess a majority in the Legislature and must thus be pre
sumed to enjoy the confidence of the electorate, becomes 
decisive. 

The suggestion that Congress Ministries in other . provinces 
should bring pressure on the Bengal Government through the 
Government of India by threatening to resign if the politicals 
were not released is vitiated by the taint that any such approach 
would mean asking the Governor-General to use those same 
powers to overrule the responsible Ministry in Bengal which, 
when used by him in Bihar and United Provinces in 1938, 
were made a casus belli by the Congress and involved the 
resignation of the two cabinets. 

The only .contribution that could be made by other provinces 
was thefefoh3 to let the Bengal Ministry know that, in case 
they desired to release the prisoners and were being obstructed 
by the Governor or the Governor-General, Congress Ministries 
would be prepared to resign with them-an offer which the 
Ben~al Ministers ·completely ignored ! 



CHAPTER II 

The Ambit of Autonomy 

EVERY constitution for a Federal State has to provide some 
means for demarcating the sphere of activity of the Federal 
Government and Legislature from that allotted to the federat
ing units. Some federal constitutions, such as those of the 
United States of America and Australia, have a list of federal 
functions, the entire residue being left to the states. The consti
tution of the Dominion of Canada, on the other hand, prescribes 
subjects for both provincial and dominion control, the residuary 
powers remaining with the Dominion. 

The Act of 1985, however, adopts a method which, as is 
admitted by the Joint Parliamentary Committee in its report, 
is ' without precedent.' 

The Seventh Schedule to the Act contains three legislative 
lists-the Federal, the Provincial and the Concurrent. The first 
two fall exclusively within the competence of the Federal and 
of the Provincial Legislatures respectively, while both are com
petent to deal with matters covered by List III. An attempt 
is thus made to parcel out the entire field of legislation and 
to obviate the necessity for giving residuary powers to either 
the federation or its units. 

Explaining the adoption of this device, Sir ,Samuel Hoare 
claimed during the Committee stage of the Bill that this method 
had been adopted in preference to a more logical method owing 
to the sharp cleavage of opinion between Hindus and Moslems: 

" If it had been possible to have one list we should 
have been glad, but unfortunately, as in many of these 
Indian problems, when we came to the actual facts what 
we desired we found to be impossible, We found that 
Indian opinion was very definitely divided between, speak
ing generally, the Hindus who wish to keep the pre
dominant power in the Centre and the Moslems who wish 
to keep the predominant power in the Provinces. The 
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extent of that feeling made each of these communities look 
with . the greatest suspicion at the residuary field, the 
Hindus demanding that the residuary field should remain 
with the Centre and the Moslems equally strongly demand
ing that the residuary field should remain with the Pro
vinces. My Honourable Friend will believe me when I say 
that the feeling was very deep and very bitter on this 
issue. We tried year after year not only in the Joint Select 
Committee but in the various Round Table Conferences 
to bridge the difference, but the only bridge that we could 
find between these two diametrically opposite points of 
view was to have three lists, namely, the Federal List, the 
Provincial List and the Concurrent List, each as exhaustive 
as we could make it, so exhaustive as to leave little or 
nothing for the residuary field.. I believe that we have 
succeeded in that attempt and that all that is. likely to go 
into the residuary • field • are perhaps some • quite unknown 
spheres of activity that :o,either my Honourable Friend nor I 
can contemplate at this momeut. We find that we have 
really exhausted the ordinary activities of government in the 
three other fields. I agree with my Honourable Friend that 
it means complications. I believe that it also means the 
possibility of increased litigation.'' (House of Commons 
Reports, 27th March, 1935.) 

Whether or not the plea . made by Sir Samuel Hoare merits 
acceptance, the fact remains that even his solicitude for the 
feelings . of Hindus and Moslems could not devise lists which 
would leave no residue whatsoever. 

The Act recognizes this, • because Section 104 gives the 
Governor-General in his discretion the right to empower either 
the Federal or the Provincial Legislature to enact legislation 
(including that involving taxation) regarding a matter not 
enumerated in any of the lists in the Seventh Schedule. 

"We are conscious," stated the Joint Parliamentary 
Committee in their report, " of the objections to this pro
posal. It is inconsistent with our desire to see a statutory 
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delimitation of legislative jurisdictions, and the powers 
vested in the Governor-General necessarily empower him 
not merely to allocate an unenumerated subject, but also, 
in so doing, to determine conclusively that a given legis
lative project is not in fact covered by the enumeration as 
it stands, a question which might well be open to argument, 
though we assume that in practice the Governor-General 
would seek an advisory opinion from the Federal Court." 

The Provincial List includes public order, the administration 
of justice, courts of law, police, prisons, provincial public 
services, local government, public health, education, communi
cations (except railways), water-supply and irrigation, agri
culture, land and land tenures, trade and commerce within the 
province, the production, supply and distribution of goods, 
intoxicating liquors, unemployment, charities, theatres, betting 
and gambling. 

In addition, the following among other heads of taxation fall 
within the provincial sphere--land revenue, excise on liquor 
and opium, taxes on agricultural income and on lands and 
buildings, taxes on succession to land, taxes on mineral rights, 
taxes on professions, on the sale of goods, on luxuries and 
entertainments, stamp duty on certain documents and tolls. 

In addition, the Concurrent List gives power to the provinces 
to legislate regarding criminal law (including the Indian Penal 
Code), criminal procedure, civil procedure, marriage and 
divorce, infants and minors, wills and succession, transfer of 
property, trusts, contracts, arbitration, insolvency, stamp 
duties, legal, medical and other professions, newspapers, fac
tories, labour, trade unions, electricity, inland navigation and 
cinema censorship. 

Among matters entirely outside the reach of the provinces 
are such items as the military forces, defence, external affairs, 
ecclesiastical affairs, currency, posts and telegraphs, census, 
foreigners, import and export, shipping, aircraft, copyright, 
cheques, arms and explosives, opium, petroleum, trading cor
porations, insurance, banking, customs duties, excise on 



THE AMBIT OF AUTONOMY 25 

tobacco and some other articles, corporation tax, salt tax, 
income-tax, succession duties and capital levies. 

The question arises as to how it is ·to be decided in case of 
doubt or dispute whether a particular enactment or a provision 
in an enactment does or does not fall within the province 
of a particular legislature. ·Or it may be that two legislatures 
enact inconsistent provisions on · one and the ·same point. 
Obviously, this is a matter for decision by the courts of law, 
with the Federal Court and the Privy Council as the final 
arbiters. 

In respect of matters in the Concurrent List, however, the 
Act itself makes provision for the resolution of such a conflict. 
Ordinarily, the .Federal law. is to prevail. and the. provincial law 
to be void to the extent of the repugnancy. Where, however, 
the provincial law which conflicts with a Federal law was 
reserved for the consideration of the Governor-General or the 
King-Emperor and has received the .assent of either, the pro
vincial law is to prevail. Even so, the Federal Legislature is 
free to enact further legislation on the point, provided it does 
so with the sanction of the Governor-General in his discretion. 

It will thus be seen that in the ambit of the Concurrent List 
as of the residuary subjects, theiGovernor-General is made the 
real arbiter as to whether the will of the Federal or the Pro
vincial Legislature· is to prevail on any particular . point. 

While this is the nonnal distribution of legislative territory 
between the Federation and the Province, there are at least 
two processes whiCh enable the Federal Legislature to legislate 
even on provincial subjects. 

The first is when the legislatures of two or more provinces 
invite the Federal Legislature to function in connection with 
any particular provincial subject (Section 103). This, of course, 
constitutes no infringement of the autonomy of the province. 

The other process is, however, of a very different nature. 
The Act gives authority to the Governor-General in his dis
cretion to declare by 'Proclamation of Emergency' that a. 
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grave emergency exists whereby the security of India is 
threatened, whether by war or by internal disturbance (Section 
102). During the existence of such a Proclamation (which may 
not last beyond six months except with the approval of both 
Houses of Parliament), the Federal Legislature has power to 
make laws for a province even in respect of matters in the 
Provincial Legislative List and any provision of law of the 
provincial legislature which is repugnant to such a federal 
measure is void. Such Federal Acts are to cease to be operative 
six months after the expiry of the Proclamation. This is an 
overriding power not to be found in any Federal constitution 
and is a vital encroachment on Autonomy. 

While, however, interference with Provincial Autonomy in 
the sphere of legislation is sanctioned only in the event of 
emergency, in the field of administration interference is 
chronic in the most normal of times. The occasion for it may 
arise in various ways. 

For one thing, Federal laws have to be administered in the 
provinces. One way of securing this is for the Federal Govern
ment to function directly through its own officers posted in 
the provinces. This may be rather an expensive process and 
no doubt the assistance of Provincial Governments may be 
invited for the purpose. But the Act goes much further. It 
makes it obligatory on the provincial units in certain cases to 
give effect to Federal laws, even should they be unwilling to 
do so. Thus, it is provided that the executive authority of the 
province should be'so exercised as to ensure respect for Federal 
laws (Section 122). 

In case this general exhortation does not suffice, it is specified 
(Section 124(2) ) that the Federal Government may confer 
powers and impose duties on provinces or their officers, though 
the subject-matter of the legislation may be beyond the pro
vincial purview, while as regards matters falling within Part II 
of the list of Concurrent Legislative Subjects, a similar right to 
give directions regarding the administration of a Federal Act 
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:is also given (Section 126(2) ). But a distinction is drawn 
between the two classes of legislation. The latter section deals 
with matters which. are predominantly ·of provincial concern 
and, in order that there may not be any • unreasonable usurpa
tion by the Federal Legislature of the provincial field of action, 
a safeguard is provided by the proviso • that the previous 
sanction of the Governor-General in his discretion is required 
for such legislation. 

Finally, in case the Governor-General feels that such direc
tions are being ignored, he may in his discretion issue orders 
to the Governor which will be final and binding (Section 
126(4) ). 

Powers as wide and arbitrary are given for making the 
Provincial Governments carry on the executive functions of 
the Federal Government. Where the Federal and the Provincial 
Ministries differ,.· the· Governor-General is in his discretion 
empowered to order the Governor to overrule his Ministers. 

To start with, the consent of the Government of a province 
may be secured to • entrust to it functions regarding any matter 
within the executive authority of the Federation (Section 
124(1) ). So far, so good. But if consent is not forthcoming, 
there is always compulsion. Thus, the Governor-General may 
direct the Goveri1or in his discretion to act as his agent regard
ing tribal areas and •regarding defence, external affairs and 
ecclesiastical affairs (Section 123). For the rest, the executive 
authority of a province should be so exercised as not to 
prejudice the exercise of the executive authority of the Feder
ation and the executive authority of the latter extends to giving 
such directions to the province as it rna y . think necessary for the 
purpose. 

If directions are not heeded, the Governor-General may in 
his discretion issue orders to the Governor (Section 126(4) ). 

Finally, and most comprehensive of all, there is the provi
sion, which has been already the cause of a first-class consti
tutional crisis in this country over the United Provinces and 
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Bihar resignations, that the Governor-General in his discretion 
may at any time issue orders to the Governor as to the manner 
in which the executive authority of the province is to be 
exercised for preventing a grave menace to the peace and 
tranquillity of India or any part thereof (Section 126(5) ). 
This provision is evidently intended to operate in cases where 
Section 54 would not work, e.g,, where the peace of one 
province is endangered by developments in another province. 

Let us envisage a possible situation where such orders may 
be given to a Governor of a province. Recently, Dr. Ram
manohar Lohia was prosecuted in Calcutta for an alleged 
breach of Section 124A of the Indian Penal Code (Sedition) by 
reason of an anti-war speech delivered by him when in 
Calcutta. Being in Calcutta when the Bengal Government 
launched on the prosecution, Dr. Lohia stood his trial and was 
acquitted. Now, suppose he had been in his home province of 
the United Provinces at the time and a warrant had been sent 
down by the Bengal Government for execution by the United 
Provinces police. 

It is problematic whether Pandit Govind Ballabh Pant 
would have taken objection to Lohia's ' extradition '-if 
one may import a term from international law--on the ground 
that since resistance to war was the policy of the Congress 
itself and since Lohia had only preached," that policy, his prose
cution in the United Provinces, and therefore his extradition 
from the United Provinces, was unthinkable. 

Supposing he had done his duty as a Congress Premier, what 
would have ensued ? The Governor of the United Provinces 
would certainly not have been within his rights in overruling 
the Ministry by virtue of Section 52(1). The matter would have 
been referred to the Governor-General who could, if he was 
prepared for the resignation of the United Provinces Ministry, 
have given orders to the Governor on the strength of Section 
126(5) to effect Dr. Lohia's arrest and transfer to Bengal, 
orders to which the Governor, in disregard of the· Ministry, 
would have been bound to give effect. 



THE AMBIT OF AUTONOMY 29 

To such an attitude, exception might have been taken 
on the ground that the ' peace and tranquillity ' of Bengal 
would hardly have been undermined by further visits from 
Dr. Lohia. On the other hand, the Governor~General, as we 
shall see later, used this very section in February, 1938, with 
about as little excuse. 

Indeed, knowing from past experience how hard the words 
'peace and tranquillity ' have been ridden by Governors· 
General, one is left to wonder what would be left of Provincial 
Autonomy after ·the cumulative effect of all the provisions 
mentioned above had made itself felt. 

Writing of Section 126 of the Act in his Constitutional History 
of India, Professor A. Berriedale Keith describes it as " a very 
striking derogation from provincial autonomy " and he observes 
that "as the judge ofthe necessity of directions is the federation, 
conflict may result." He also describes it as " a power which 
:might be so exercised as to have far~reaching effects on 
provincial autonomy.'' 

From what can be gathered, however, there has in the last 
two years been • singularly little •in the way of friction •or clash 
between the Central and the Provincial Governments. Con~ 

sidering the numerous points of contact, this is . all the more 
notable and testifies to a desire on all sides to avoid coming to 
grips. 

There are many problems which. affect both the. Central and 
the Provincial Governments and we shall touch on some of 
these when we deal with the Conference of Home Ministers at 
Siml<t on 25th, 26th and 27th May, 1939. Some instances of 
matters in dispute. may, however, be mentioned at this stage. 

On 5th August, 1939, for instance, a cryptic message appeared 
in the Press that Mr. Rajagopalachar, the Madras Premier, 
had, in reply to a question in the Madras Legislative Assembly, 
revealed that the Government of India had turned down the 
proposal of the Madras Government for the abolition, on 
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grounds of principle and administrative convenience, of the 
Central Criminal Intelligence Department working in the 
province. 

Now, behind this terse answer lies a very interesting story. 
It throws for the first time a little light on what has undoubtedly 
been a sore point with Ministers in many provinces. 

It is true that the Central Intelligence service was introduced 
before the inauguration of the new Constitution, but it acquired 
new political significance as a result of the constitutional 
changes. So long as the Provincial Governments were no more 
than the subordinate arms of the Imperial Government, there 
was homogeneity and adaptability and no difficulties arose. 
With popular governments-and in many cases with Ministries 
manned by Congressmen who had spent the greater part of 
their lives being 'agin' the law '-the situation underwent a 
radical change. This unimportant detail of police administration 
acquired a certain political significance. 

Section 126(5) of the Act lays on the Governor-General the 
responsibility of issuing directions to the Governor of a province 
as to the way in which the executive authority of the province 
should be exercised for preventing any grave menace to peace 
and tranquillity. It was felt that in order to enable the 
Governor-General to discharge this responsibility he should be 
able to obtain information independently of the Provincial 
Government through a cadre of Central Intelligence officers in 
the provinces. In plain English, with the transfer of the control 
of the Provincial Intelligence Departments to popular Ministers, 
the British authorities seem to have felt the need for an agency 
which would make good whatever deficiencies or inadequacies 
might in certain cases make themselves felt. Hence it is that 
in Item I of the Federal Legislative List is to be found the 
head of the ' Central Intelligence Bureau.' 

The question arises : 
officers in the provinces 
worked? 

What do these Central Intelligence 
do and bow bas the arrangement 
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The cadre of the Central Intelligence Bureau in a province 
does not appear to be very formidable. It consists generally of 
an officer of the Imperial Police Service, with two or three 
subordinate officials to assist him. Their work, apparently, is 
to report to the Central Intelligence Bureau on the. general 
political situation in the province, the movements and activities 
of figures of all-India interest,· the smuggling of arms and the 
movements of undesirable foreigners. 

The mode of work of these officers is . to report direct to the 
Central Bureau, over the headS---Or behind the backs-of the 
Provincial Governments. In return, the Central Intelligence 
Bureau seek to put the Provincial Ministers in good humour 
by providing them with an occasional report on the Labour 
movement or the Communist movement. 

The system in question is, in fact, a very truncated form of 
what the Government of India would have liked. Their sugges
tion for a locus standi in the provinces for the Federal Gov
ernment in matters pertaining to Law and Order having found 
no response in the.report of the Joint Parliamentary Committee 
and in the draft Bill, the Government of India started moving 
as early as March, 1935. Paragraph 97 of the Joint Parlia
mentary Committee Report had conceded that while the 
Central Intelli~ence .. Bureau would have to rely, as then, 
mainly .on• information . supplied by Provincial Intelligence 
Departments, the Governor-General should, on the strength 
of information independently obtained, b~ in a position to 
point out to the Governor any shortcomings in the working of 
the Provincial Intelligence Department and to give directions 
which he would be competent to give. Building on this, the 
system was put in trim before the new Ministries came into 
existence. 

Almost immediately after the Congress took office, there was 
a conference at Simla of heads of Criminal Investigation 
Departments to promote efficient co-operation between the 
C.I.D. in the provinces and at the Centre. 
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Among the problems this conference dealt with was, it 
appears, that of a certain amount of uncertainty in the method 
of circulating intelligence between different provinces which 
seemed to have resulted in the drying up of the inter-provincial 
flow of intelligence. The effects generally of the constitutional 
changes inaugurated on 1st April, 1937, were also considered. 

There appears to be a certain amount of soreness on the part 
of the Provincial Ministries, particularly those manned by 
Congressmen, at what they consider to be 'spies' of the British 
Government being let loose in their midst. How do the Ministers 
know they themselves are not the objects of espionage ? What 
must aggravate their annoyance is that these officers are often 
chosen from the cadres of the police in their own province. The 
Ministries are free, of course, to refuse to loan the services of 
their officers for the purpose to the Government of India. In 
that event, the Central Government would probably post 
officers from other more accommodating provinces in such a 
province. In any event, the Central Government does not feel 
itself in any way bound to consult the Provincial Government 
regarding such , postings any more than in the case of posting 
officers of other Central Departments, such as Posts and 
Telegraphs or Income-tax. 

Another question of much less importance has been a 
somewhat ticklish question of etiquette arising out of the post
ing of Central officials in the provinces. What should be the 
attitude of such officials towards the powers-that-be of the 
province ? Some time in October, 1937, the Government of 
India thought it necessary to issue instructions to their officers 
that the seniormost Central officer should in each case call on 
a Minister when in the same station. It seems that the question 
has been asked whether this order applied to Army officers. 
In other words : Is the Army a Central Department ? The 
answer is : Yes, and No. It is certainly a Central as opposed 
to a Provincial service. On the other hand, it has the King's 
Regulations to govern its discipline. These do not yet know of 
Provincial Ministers. So Army men, it seems, need not call on 
Ministers I 
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One of the issues which is liable to arise between the 
Central and Provincial Governments is regarding developments 
in the Indian States, whose peoples are awakening from their 
age-old stupor and are attempting to catch up with their more 
fortunate neighbours in the ' autonomous ' prpvinces. 

It appears that the tragic plight of the f?ppressed peoples 
of States such as Dhenkenal and Talcher in Orissa has more 
than once moved the sympathetic Congress Cabinet in Orissa 
to intervene with the Government of India, which really con
trols the situation through its Political Department. Gandhiji 
once advised the entire p()pulation of a small Orissa State to 
migrate to provincial territory and declared that the Orissa 
Ministry should provide for them. In £act, large-scale migration 
has been taking place and early in 1939, it appears, the 
question of permitting the extradition of some of the refugees 
also arose. It. is reported that the problem of the Orissa States 
was one of the points covered in discussions between the Orissa 
Ministers and. tl:w. Viceroy during his recent visit to Orissa in 
August, 1939. 

The major State of Myderabad has 11,lso been creating pro
blems for its neighbours. Its attitude towar5ls Civil Liberties and 
its • methods of dealing with agitation and satyagraha prior to 
the announcement of certain constitutional reforms caused 
widespread concern among the people of Bombay and of the 
Central Provinces and Berar. · 

There -were persistent reports that • the Hyderabad State 
authorities had been. pressing the Bombay Ministry to put an 
end to the Press campaign against the State in the province and 
to the inflow of volunteers into .the State lor participating in 
satyagPaha. 

Speaking in the Bombay Legislative Assembly, Mr. K. M. 
Munshi, the Home Minister, declared that the Bombay Govern
ment would not allow newspapers in the Presidency to carry 
on a campaign fo:r the overthrow. of the Nizam and his dynasty 
or to create inter-communal discord. At the same time, said 
Mr. Munshi, the Government would concede to the Press the 
4 
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same liberty of criticising the administration of Hyderabad 
State which it enjoyed regarding the Bombay Government's 
administration. Nor would Government, added the Home 
Minister, stop persons proceeding to Hyderabad territory " with 
the intention which, if carried out there, might amount to a 
breach of the Hyderabad State laws." 

Considering that hardly any newspaper was carrying on a 
campaign for overthrowing the Nizam's rule, the Hyderabad 
Government seems to have got little change out of the Bombay 
Ministry. 

The people of the Central Provinces and Berar were even 
more agitated by the repression rampant in Hyderabad State. 
Public opinion was insistent in its demand that the Congress 
Cabinet there should intervene. It appears that, in response 
to the strong popular feeling, the Council of Ministers made a 
representation to the Viceroy as Crown Representative point
ing out how the further growth of the Arya Samaj satyagraha, 
which accounted for the greater part of the 8,000 satyagrahis 
in Hyderabad jails, was bound to create a grave situation 
throughout a large part of India, including ,Jhe Central Pro
vinces and Berar, Bombay, United Provinces and the Punjab. 
The Central Provinces Cabinet seem to have made out a strong 
case for speedy intervention by the Paramount Power-which 
could not escape the responsibility for ensuring the existence 
of a minimum of civil, religious and cultural liberty in a State 
it protects-before the position deteriorated any further. An 
appeal was made to the Crown Representative to take such 
steps as would end , this source of infection for surrounding 
provinces. 

For the student of the Constitution, there is, apart from the 
contents of such a representation, the further point of interest 
that the Council of Ministers functioned as such and not as the 
Government of the Central Provinces and Berar. Obviously, 
the differential factor is the Governor, who may have refused 
to join in making the representation. It appears that the 
Cabinets in the Congress provinces acted as Councils of 
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Ministers in making protests to the British Government against 
the proposed amendments to the Government of India Act 
(for further truncating Provincial Autonomy. in the event of 
war) which are now before Parliament. On the other hand, 
when in November, 1938, Sardar Vallabbhai Patel, as President 
of the Parliamentary Sub-Committee, asked .,, Provincial 
Ministers to back the attitude .ofthe Congress Party in the Indian 
Legislative Assembly on a certain Bill, it was the Provincial 
Governments that wired their views to the Government of 
India and not the Councils of Ministers. 

Developments . in the States were, in fact, responsible for an 
intimation by no less than eight Provincial Ministries of their 
inability to continue in office if the British Government did not 
intervene in the affairs of Rajkot State. This sensational 
denouement was caused • by the fast on •. which GandhijL felt 
impelled to embark .on the eve of the Tripuri Congress session 
in consequence of a flagrant breach of faith on the part of the 
Thakore of Rajkot. The Viceroy intervened and it was made 
possible for Gandhiji to terminate his fast and for the Congress 
Ministers to continue in office. 

In recent months, the thickening international situation and 
the near approach of war have tended to create fresh compli
cations iii the · relations. of. the Centre with the Provinces. 

The. British Government have thought it necessary to arm 
the Governrnent of India • with . greater powers to give effect 
to its policies in thl:l • provinces in time .of war and amend
ments to the Government of India Act, giVing the Central 
Government still more dictatorial powers in time of war are· 
being rushed through Parliament. 

Other issues also arise out of the war situation. One of these 
is the recent attempt . of . the Central Government to revoke, 
soon after the .formation of the new Ministries in 1937, the 
powers delegated to one of the secretaries of the Provincial 
Governments to issue passports on behalf of the Government 
of India and to set up sections of the Government of India 
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Departrrient in each province. This has, it appears, drawn 
from more than one Provincial Ministry the protest that they 
regard such a change as being actuated by nothing but distrust 
of Provincial Ministers. The status quo has not so far been " . 
touched. -.. 

Another more recent move has been in the form of feelers 
regarding the setting up of a Central censorship during war . 

. Here again, not all Provincial Governments were found to be 
pliant and the matter seems to have got hung up for the present. 

Then there are the Central Government's schemes of war 
preparations, induding air raid precautions. Originally the 
Government of India had proposed that provinces sh9uld bear 
the cost of Air Raid Precautions training. Certain Provincial, 
Cabinets appear to have jibbed at this and drawn attention to 
the fact that defence expenditure being Central and non
votable', there was rio justification for supplementing it by 
imposing additional burdens on the provincia! taxpayers. 
Recent acquiescence by the Bombay Ministry in the Govern-

"' ment of India/s Air Raid Precautions plans, however, appears 
to indicate that .financial adjustments to its satisfaction have .... . 

been made by the Central Government as the price of ~ts co-
operation.)n:the background lies, of course, the entire· problem 
of the War Besistance policy of the Congress and its imple
mentiqg·-;!?Y. Congress Ministries and it is doubtful how far 
pai:ticipation in the Air Raid_ Precautions plans of the Govern
ment of India is consistent with repeated resolutions of the 
Congress against wa~ preparations. 

Co11troversy. o~ tlfis point as weir as the· recent heavy des
patches of Indian troops overseas to Egypt and Singapore for 
imperial purposes without the consent even of ·the · Central 
Legislature and. despite Congress protests and popular opposi
tion has brought ·this question to a head. 

Meeting at Wardha early in August,· 1939-, the Working 
Committee of the CongreSs adopted a resolution on the war 
~ituation which contains two elements of constitutional 

·significance. 
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After reiterating the Congress " determination to oppose all 
attempts to impose a war on India,"·the resolution proceeds : 

" As a first step to this end, the Committee call upon all 
Congress members of the Central Legislative Assembly to 
refrain from attending the next session of the Assembly. 

'' The Committee further remind the Provincial Gov
ernments to assist in no way the war preparations of the 

·British Government, and to keep in mind the policy laid 
down by the Congress, to which they .must adhere. If the 
carrying out of this policy leads to the resignations or 
removal of the Congr~ss Ministries, they must be prepared 
for this contingency. 

" In the event of a war crisis'leading to danger to any 
. part of India, from the air or otherwise, it may be necessary 

- 'for protective measures to be taken. The Comt?Jittee will 
·be prepared to encourage such measures if they are within 
the control of popular Ministries in the provinces. The 
Committee is, however, not agreeable to such protective 
measures being used as a cloak for war preparations under 
the control of the Imperial Governme~t. ;, • · · 

This situation is one which is quite capable--. of leading --suddenly to a constitutional crisis of the first magnitude in eight 
provinces of India. It is likely to persi~t till the qutbreak of 
war, though even the Deputy Leader of the Congress Party in 
the Indian Legislative Assembly, Sjt. Satyamurthi, has sought 
to oblige· the British Government by· suggesting a conference 
with Provincial Premiers fo~ establishiiig ail· understanding on 
war preparations in flagrant contravention of the . Working 
Committee's resolution. 

A storm between the Centre and the Provinces which is 
gathering much more slowly but with perhaps more inevitability 

is that which has been but faintly indicated in another resolution · 
of the Working Committee passed on lith August, 1939, . 
wherein Congress. Ministries have been asked to speed up the 
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completion of their Prohibition programmes and, " where they 
have demonstrable financial difficulty, to call upon the Central 
Government to make up the deficit.'' 

This decision makes public what was widely whispered before, 
that the plan of Prohibition in three years would lead in time 
to a demand for a revision of the distribution of finances 
between the Centre and the Provinces. 

The distribution of sources of revenue between the Centre 
and the Provinces is something about which much has been 
said and the last not yet heard. It is undoubtedly a weak 
spot in the Constitution and it may even be the rock on which 
the bark of Provincial Autonomy may ultimately founder. 

According to the Joint Parliamentary Committee itself, the 
Meston Award had resulted in a situation under the old regime 
where the Centre was left with an undue share of those heads 
of revenue which respond most readily to improvements in 
economic conditions and where several provinces are left with 
sources of revenue which were never likely to be sufficient to 
meet any reasonable standard of expenditure. This was the 
state of affairs on the eve of the inauguration of the new 
Constitution. 

The Simon Commission similarly found three chief defects 
with the financial system under the old Act. First, unequal 
treatment of provinces, some getting greater proportionate 
increase of revenue than others. Secondly, industrial provinces 
as against agricultural provinces handicapped through lack of 
power with them to tax industrial activities. Thirdly, provinces 
with their rapidly expanding needs left with sources of revenue 
which were inadequate and showed no signs of growth ; the 
Centre with stationary needs but expanding resources. 

The distribution of resources between the Federal and Pro
vincial Governments under the new Constitution has done little 
to redress the balance. 

It is no justification to say, as the Joint Parliamentary Com
mittee do in their report, that " no entirely satisfactory 
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solution of this problem has yet been found in any federal 
system." 

The fact remains that the sources of revenue have been so 
divided that provincial prosperity and· development have been 
consciously subordinated to Central security. 

The appropriation of the Income--tax has. been the main bone 
of contention in this. connection. The long-standing claims of 
industrial provinces like Bombay and Bengal got added impetus 
from the refusal of the Indian States to consider the levy of 
income--tax. in their territories by the. Federal Government. 

The Peel Committee appointed after the. first Round Table 
Conference declared for an · i:rn.mediate transfer of Income-tax 
to the provinces but the Percy Committee which was appointed 
in December, 1931, came to opposite conclusions. The White 
Paper suggested that the provinces should get between half and 
three-quarters of the inco:rn.e-tax revenue, while the Joint 
Parliamentary Committee thought· 50 per cent should be, not 
the minimum, but the maximum. 

The topic was covered by Section 138 of the Act, but it left 
everything to subsequent determination. Sir Otto .Niemeyer, 
who was deputed to make the necessary investigations, made 
his report on 6th April, 1936. 

Broadly, ·the•· effect• ··of• his recommendations which were 
adopted in the Government of India (Distribution of Revenues) 
Order, 1936, has been to fix the percentage of income-tax to 
be assigned to the provinces at 50 per cent. However, the 
Central Govem:rn.ent is for five years allowed to retain such 
further portion as is· necessary to bring the share of the Centre 
(including railway receipts) up to Rs. 13 crores. There is to be 
progressive reliriquish:rn.ent of this sum., however, so that within 
ten years from• the inauguration of Provincial Autonomy, the 
provinces enjoy their full share of revenue from income-tax. 

The distribution of the proceeds between different provinces 
is based partly on incidence and partly on population and 



40 INDIA'S CONSTITUTION AT WORK 

works out in the following proportion : Bombay 20, Bengal 
20, Madras 15, United Provinces 15, Bihar 10, Punjab 8, 
Central Provinces 5, Orissa 2, Sind 2 and North-West Frontier 
Province 1. 

When the Conference of Provincial Finance Ministers met in 
Bombay in June, 1937, being the first inter-provincial move of 
its kind, the conclusions it came to were that all elastic sources 
of revenue had been collared by the Government of India, that 
the possibilities of the provinces floating loans were practically 
non-existent, and that there was nothing left for the Provincial 
Governments to do but to bring joint pressure to bear on the 
Government of India for a bigger and immediate share of the 
income-tax in advance of the time-table laid down in the 
Niemeyer Report. This is the very demand which the Congress 
Ministers may be expected to make on the Government of India 
in the coming months. 

In the alternative, the suggestion may be made that the pro
vincial deficits may be made good by economies effected in 
the Central Budget through the reduction in Military expen
diture or in the salaries of the Imperial Services. 

Another point of friction is the imposition of British members 
of the Indian Medical Service on the provinces in terms of a 
communique dated 25th March, 1937, of the Government of 
India regarding the functions and composition of the Indian 
Medical Service. 

Other considerations apart, the racial discrimination involved 
in the principle thatBritish doctors alone can attend on British 
officials and their families is deeply resented and it is reported 
that even a British Governor has referred to this assumption as 
'shameful.' 

Since 1938 there have been reports that the Bombay Ministry 
has urged the abolition of the Civil Branch of the Indian 
Medical Service. Other provinces, including . the non-Congress 
Ministry of Bengal, are believed to have supported the Bombay 
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proposal, but it appears that nonetheless the British Govern
ment is unyielding. Rumblings are not entirely unheard of a 
storm over this matter. 

A similar impasse appears to have come about in Bilaar over 
the Provincial Government's . scheme . for Military Training, 
which involves the opening of a Military School and other 
measures which the Bihar. Ministers claim are necessary for the 
physical regeneration of the province. The Government of 
India, if reports are to be believed, have objected to the pro
posals on the ground that • Defence is a Central subject. Will 
this mature into auother cause of crisis ? 

A recent event of great interest from the point of view of the 
relations between the Government of India and the Provincial 
Governments as well as between the provinces inter se was the 
Conference of Horrie Ministers which met at Simla from 25th 
to 27th May, 1939. 

It appears that the genesis of this conference lay in an 
attempt to hold a meeting of Inspectors-General ?f Police. This 
was frowned upon by certain Provincial Ministers and there
upon the proposal··. :"<Vas• .altered to that for a conference of 
Ministers for I&:W and Order, who, in most cases, were 
accompanied .bytheir Inspectors-General of Police. 

A rather urrustial feature of this conference was that it 
functioned without a chairman. Report has it that this was due 
to objection having . been taken by a Minister from a non
Congress province to a proposal that Dr. Khan, the Frontier 
Premier, should be chairman of the conference l 

The conference opened with a speech by Sir Reginald 
Maxwell, • the Home Member of the Government of India. 

Among the many topics discussed by the assembled cus
todians of Law and Order were naturally those connected with 
the organization of the police force. Modernizing police equip
ment, the suitability of tear gas for dealing with stay-in strikes 
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which have begun to be popular in India, the inadequacy of 
police reserves in the provinces and the desirability of reciprocal 
help by provinces during emergencies, the duties of police 
during air raids and for the protection of railways against 
sabotage, were all touched on. 

It appears that a proposal from one of the Congress Ministers 
for the acceleration of the process of Indianization of. the Indian 
Police Service was not taken up for discussion. Another pro
vincial government appears to have suggested legislation 
making the testimony of police officers regarding confessions 
admissible in evidence, but this proposal does not appear to 
have found favour with most of those present. 

The moot point about the posting of Central Criminal 
Intelligence officers in the provinces free from provincial control 
also appears to have been raised but to have led to no con~ 
elusions. Inconclusive also was a discussion on how to make 
police officers adjust themselves to the changed conditions 
under the new regime. 

An interesting suggestion from one of the Congress provinces 
was that steps should be taken to make the police useful in 
connection with village welfare work and thus develop more 
contact with the masses. This rather revolutionary idea does 
not appear to have found much suppo~, one argument among 
others against it being that the police force should be strictly 
' neutral ' as regards any movements, whether political or social. 

The only resolution of the conference which was released to 
the Press for publication was that arising out of the growing 
tendency towards inflammatory utterances leading to communal 
hatred and violence and the necessity of inter-provincial 
co-operation to control and check effectively such propaganda. 

The need for consultation in regard to legislation in the Con
current legislative field comprised in List III in Schedule 7 to 
the Government of India Act was also emphasized· at the 
conference. 
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It may be recalled that the JointParliamentary Committee 
in their report had mentioned tpe desirability of the Govern
ment of India ascertaining . the ·.· opinions of ·Provincial Govern
ments before introdudng legislation in the Conc\lrrent field. 
This has been doae sO. far all.d,in the case of non-official Bills, 
the Government have pressed for_ circulation so that provincial 
opinions may be ~ertained. The Conference felt that a con
vention that the ·· Provincial Governments ·. should similarly 
consult the Government of India wa.S equally desirable. It 
further arrived :!1 the <l~iraJ:>ility . of discussing the programme 
of legislation covered by List III at .future conferences and of 
Provincial Governments giving information to the Central 
·Government regarding the wo~king of Acts within the Concur
rent field, together with any difficulties in their administration. 

The need for attempts . t() collate the efforts of various · Pro~ 

vincial Governments inter se with a view to a certain measure 
·of uniformity needs only to , be ,stated. to be appreciated and 
with the Home Members' Conference it may be said to have 
secured the seal of approval of the demigods in Simla. Earlier 
conferencestb.ere llad been_ a,.s, for instance, the one in 1937 of 
Provincial Ministers of Finance. But the Government of India 
had been no party to such moves. 

InQ.eed., in October, 1937, when the Congress Labour Com
m~ttee ha.cl met in Cal~utta and. laid down a uniform policy for 
Laboui :Minfster~ --- in Congress Cabinets, Lord Brabourne, 
speaking ·in .. London, thought if necessary to appeal to the 
Congress '1 not to make the· ta.Sk more difficult by trying to 
administer the whole of India as one province." How far we 
have moved since then can be seen from the fact that a Con
ference .of the Labour Ministers of the Government of India and 
·of the Provincial Governments is to meet in Delhi in November, 
1939, to carry on the work which the Congress Labour 
Committee started in 1937. 

Uniformity in legislation and in standards of administration 
is undoubtedly desirable from the point of view of strengthening 
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national unity and the consciousness of identity of· purpose and 
direction. In so far as the influence of the Provincial Ministries, 
which are predominantly Congress, is brought to bear on the 
irresponsible Government of India and the more backward 
provinces, it might act as a progressive force. On the other 
hand, there is a danger that, as in the case of the Home 
Members' Conference, the distinctive approach of the Congress 
may get lost in the bureaucratic tone introduced by the 
Government of India. 



CHAPTER III 

The Executive 
HAVING got an idea of the circumscribed field of action and 

legislation left to the ' autonomous ' provinces, let us now see 
how that field is governed. 

The executive authority of the provinces, which extends to 
matters within the list of provincial legislation, is to be exercised 
on behalf of the l{ing-Emperor by the Govemor (appointed by 
the King-Emperor) either directly or through officers subordi
nate to him (Section 49). 

This is probably . .the .. first incursion made by . the King
Emperor . into .. the ••• pr()vincial scene. • This · is done . in. pursuance 
of the schenw of the Constitution by. which an· powers are 
placed in. the hands of the King-Emperor, who acts as a 
reservoir . from which the Governor-General and the Governors 
draw their authority. 

This feature of the Constitution is stressed by Professor A. 
Berriedale Keith in his work on The King and the Imperial 
Crown: 

" The. Act of 1935 increased greatly the .formal place of 
the Crown. in the .Indian Constitution by sweeping away 
the doctrine of 1858, . which vested control in the Secretary 
of State for India in Council." 

The Governor, as the King's representative, is thus the pivot 
'Of the entire provincial administration. Indeed, wjth th(:) .aboli
tion of that impersonal personality, the Governor-in-Council, 
the Governor's personal role has gained in significance. It will 
be seen later when we deal with the Cabinet that his Council 
of Ministers does not legally form part of the executive 
authority of the province as his Council under the old 
Constitution did till 1935. 
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" It is clear," says the Joint Parliamentary Committee 
Report, " that the successful working of responsible 
government in the provinces will be greatly influenced 
by the character and experience of the Provincial 
Governors. We concur with everything that has been 
said by the Statutory Commission on the part which 
Governors have played in the working of the reforms of 
1919 and we do not think that the part which they will 
play in the future will be less important or valuable." 

" There is universal testimony all over India," the Simon 
Commission had stated, " to the skill and patience with 
which Governors have discharged their duty," and again : 
'' It will be necessary to secure for the post of Governors 
a succession of men endowed with all the qualities of tact, 
judgment, sympathy and courage." 

Indeed, with Ministers who may lack knowledge and 
experience of the administrative machine, the Governor could, 
if he were so disposed, be the de facto head of the province as 
well as the de jure head. 

The first point that arrests attention concerning the place 
of the Governor in the new scheme of things is as to the manner 
of his appointment. He is appointed by the King-Emperor on 
the advice of the Secretary of State for India. This is in con
trast to the position in the Dominions. Since the passing of the 
Statute of Westminster, the Governors in the Dominions are 
mostly nominated by the Crown on the advice not of the British 
Cabinet but of the Dominion Cabinet, and furthermore they 
are generally nationals of that Dominion. Nor is it surprising 
that there should be such a fundamental distinction in this 
connection. The Governor of a Dominion can be appointed on 
the recommendation of the Dominion Cabinet because he is 
nothing more than the King's shadow, with no more powers 
and obligations than a purely constitutional monarch. The 
Indian Governor, as we are made only too painfully aware, 
is on the other hand the agent of the British Government in the 
province, charged with the safeguarding of British authority, 
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British commercial rights and British officials' ' legitimate 
interests,' if need be against . his own Ministers and the Pro
vincial Legislature. The Provincial Governor is therefore the 
key arch of the steel frame, and it is not surprising that the 
suggestion that at least members. of the Indian Civil Service 
should in future be ineligible for appointment as Governors was 
summarily rejected. 

Hitherto, the Governors of. the three presidencies (of Madras, 
Bengal and Bombay) used to be selected from the ranks of the 
British aristocracy, preferably from those with parliamentary 
experience or with a record of public service. The Governors 
of other provinces, however, have, .ever since the first new 
province of Agra was formed in 1834, almost entirely l)een 
recruited. from the sen:ior rariks of the Indian Civil Service. 
Some members of the British Indian Delegation suggested that 
in future Governors should be appointed from the United 
Kingdom and that there should, in any event, be a bar to 
the appointment of members of the Indian Civil Service. This 
modest suggestion • • brought ··on the ·devoted heads of the 
' Delegation ' sharp refusal. 

"We cannoFaccept this suggestion," said the Joint 
Parliamentary Committee in their report. " We hold 
strongly that His Majesty's selection of Governors ought 
not to be fettered in any way ; and, that there may 
be no misunderstanding on the point, we desire to 
state <>ur belief that, in the future no less than in the 
past, men in every way fitted for appointment as the 
Governor of a. Province will be found among members of 
the Indian Civil Service who have distinguished themselves 
in India." 

It is often pleaded that the experience of administration that 
members of the Civil Service obtain fits them for the position 
of Governor. As against that, may it not also be urged that 
their very experience is a hindrance to their performing the 
Governor's functions with an open and responsive mind, that 
the prejudices and partialities they are bound to have contracted 
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during their long years of service would be a handicap to them 
and that, above all, the fact that they belong to an economic 
group with its own vested interests vis~a~vis the people and the 
responsible Ministers should rule them completely out of 
court ? 

Be that as it may, apart from the three presidencies, the 
provinces still have Indian Civil Service men at their head. 

It is not easy to obtain first~hand testimony as to the relative 
merits of the Civilian as against the other type of Governor. 
Very few people, indeed, have experience of both types. It is 
possible, however, to make two assertions without fear of 
repudiation. The experience of the past two years has shown 
that there has been in other provinces, even with Congress 
Ministries, a slight tendency on the part of the Governors to 
interference with the work of the Ministers that has been 
happily absent in Bombay and Madras. It has also become 
evident that Governors drawn from the Services can among 
themselves be differentiated on this point and that it is not 
possible to generalize about Civilian Governors themselves, 
considering how widely they vary. 

A rather interesting situation resulted in 1938 from the 
practice of appointing a Senior Civilian to act as Governor in 
between two regular incumbents. This incident happened in 
the province of Orissa and arose out of the proposed appoint
ment of Mr. Daine, a member of the Indian Civil Service, 
as Acting Governor of the province. Mr. Daine, it may be 
mentioned, held the office of Commissioner in Orissa at that 
time. 

The practice of appointing a Senior Civilian as Governor 
has, as is elsewhere pointed out, been in existence for well~nigh 
a century now. In the old dispensation there was no particular 
difficulty about it, because some member of the Governor's 
Executive Council was the recipient of the honour. With res
ponsible Ministries in the provinces, however, the situation has 
undergone a profound change. As Commissioner, Mr. Daine 
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was subordinate to the Ministers and had acted under their 
orders. Was he now to be installed as Governor and to be put 
in a position of questioning and, if need be, countermanding 
the Ministers' orders ? 

The Orissa Ministers took • strong objection • to such a pro
cedure. It is revealing no secret to· say that it was only when, 
backed by the Congress Working Committee, the Cabinet 
expressed their inability to continue in office if Mr. Daine's 
appointment was persisted in, that the Governor-General was 
able to see his way to appointing instead a Civilian from another 
province, an expedient which has since been resorted to in 
other provinces. 

Turning from the Governors to the Ministers, the .. first thing 
to .. appreciate• about the Ministers is that they are not.....,..legally 
speaking.......,part of the Government. 'fhis may, at fir~.t blush, 
sound a startling • proposition. It may be pointed out that 
Section 50 of the Actactually prescribes that there shall be a 

. , Council of Ministers. It is true that, unlike the British Cabinet, 
• P which. is. strictly speaking unknown te, Jaw, the Council of 

Ministers •in an •Indian province is a statutory institution. 

The function of the 1\{inisters is. not, however, to carry on 
the King's . g9v:rnrnent in the province. That role has been 
assigned .. by Section 49 to otber b~J1Q§ : 

" Tne Executive authoritY of a Province shall be 
exercised on behalf of His Majesty by the Governor either 
directly or through officers subordinate to him." 

It surely cannot be contended that Ministers are subordinate 
officers to the Governor. The function of • the . Ministers is • '' to 
aid and advise the (io~ertlor in the exercise .. o~ h!§.JRP<:tions " 
(Sect~()n 50) except to the extent that the Act calls his discretion 
or individual judgment into play. 

Sectiea51(4) puts the matter beyond legal cavil when it lays 
down that .. the question whether any, and if so what, advice 
was tendered by Ministers to the Governor shall not be inqmred 
into in any Court." 

5 
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Indeed, the question arose in a recent trial for sedition 

whether attacks on the Ministers could be considered seditious 
attacks on "the Government by law established.'' A .$pedal 
Bench of the Calcutta High Court. had before ~.t ll, .Crirni11al 
Reference in which the questions asked . were : 

"Under case No. 2 of 1939 (a) whether the Honourable 
Ministers of Bengal are subordinate officers to His 
Excellency the Governor within the meaning of Section 49, 
Government of India Act, 1935 ? (b) whether the Council 
of Ministers should be considered as ' Government estab
lished by law ' ? 

" Under case No. 3 of 1~39 (a) whether the Ministry of 
a province can be said to form a part of the Executive 
Government of that Province in the sense implied by 
Section 17, Indian Penal Code '' ? 

Section 17, Indian Penal Code, it may be explained, provides 
that " the word ' Government ' denotes the person or persons 
authorized by law to administer the executive Government in 
any part of British India." 

After drawing attention to Sections 49, 50, 51, 53 and 59 of 
the Government of India Act and paragraph 8 of the Instru
ment of Instructions to the Governor of Bengal, the ... C.ourt 
proceeded • to observe : 

. ;:· " There is no specific prov1s10n in the Government of 
' llldia Act nor in any other Statute or Act which we are 

aware of vesting the Ministry with executive functions. On 
the other hand, such functions ' shall • in the words of 
Section 49 of the Act, ' be exercised by the Governor 
either directly or through officers subordinate to him.' The 
use of the word 'aid' in Section 50 does not, in our view, 
vest the Ministers with any right to exercise executive 
authority, since such a construction does not, in our view, 
vest the Ministers with any right to exercise executive 
authority, since such a construction would be contrary to 
the clear provision in Section 49, nor can the rules for the 
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transaction of business of the Government of Bengal made 
under Section 59 (3) of the Act override or alter, in law, 
the same clear provisions. Again, the Instrument of 
Instructions which cannot be, and does not purport to be, 
in contradiction of the Act, clearly contemplates • the 
Governor exercising the ipowers conferred upon him (save 
where in certain instances specified he acts alone) 1 guided 
by the advice of his Ministers.' The Instrument of Instruc
tions contemplates the Governor, and not the Ministers, 
exercising executive authority. The position appears to be 
that, unless the ministry can be held to consist of officers 
subordinate to the. Governor within the meaning of 
Section • 49(1) of the Ac\, it cannot . exercise. executive 
functions. In our .view, Ministers chosen from the elected 
representatives of the people of the Province for the pur

pose • of .. carrying . into .• effect, if possible and within 
prescribed.·limits, •• their wishes,· and acting as advisers to 
the Governor, cannot be described as I officers subordinate ' 
to the Goyernor within • the meaning of Section 49, Govern
ment of India Act, 1935. It follows therefore that although 
in popular language the Ministers may be referred to as 
' the Government ' they are not the Government within 
the meaning of Sections 17 and 124 of the Indian Penal 
Code. Whatever may happen in practice, the Ministers 
are, in law, the Governor's advisers. For these reasons, 
we are of opinion that the answers to all the three questions 
put to us is 1 No! " 

The dovetailing of the political and the official sections of 
the Government was one of the problems which was considered 
even before the provincial scheme of the Government of India 
Act was inaugurated. 

Section 59 of the Act gave the Governor in his discretion 
power to make • rules for the conduct of business of the Pro
vincial Government including the allocation of work among 
Ministers. 
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Already in the beginning of 1937 model rules to be framed 
by Governors had been drafted and in February, 1937, they 
received the approval of the Secretary of State for India. 

The draft rules provided for the distribution of work between 
various departments and the allotment of each department 
consisting of a Secretary and subordinate officials to a 
Minister (in place of the allotment to Ministers of portfolios as 
suggested by the Delhi authorities). 

It appears, h.owever, that more than one Provincial Govern
ment experienced some difficulty in giving effect to the 
Secretary of State's suggestion. For one thing, there was a 
disparity between the number of Ministers and the number of 
Secretaries. Thus, in Orissa there were three Ministers and four 
Secretaries, in Bombay four Ministers and seven Secretaries, 
while in Bengal the number of Ministers which, for political 
reasons, was as large as eleven exceeded the number of 
Secretaries. In the first months of Provincial Autonomy, there
fore, Secretaries served partly one Minister and partly another, 
according to the allotment of portfolios. 

It would appear that it was realized in Whitehall that how
ever effectively the old methods had worked when the Pro
vincial Government was itself exclusively composed of trained 
administrators, it would not be suitable for the very different 
conditions obtaining under the new Constitution. It would, it 
was felt, be extremely difficult for a Minister to discharge his 
responsibilities to the Legislature unless he could look for 
assistance and guidance on an allied group of subjects to a 
single Secretary whose relationship with him was so constant 
and intimate that he understood the Minister's outlook and 
intentions. Any Secretary who had more than one Minister to 
serve would be unable to fulfil that role. Hence the need for 
following the British practice as far as possible so that while 
one Minister may he in charge of more than one department 
and therefore of more than one Secretary, each Secretary should 
serve not more than one Minister. 
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The Instrument of Instructions to Governors makes it clear 
that what is contemplated is the Cabinet system of Government 
which, accordi:.g to Professor Marriott, involves the acceptance 
of five principles : close correspondence between the legislature 
and the executive ; the political. homogeneity of the executive ; 
the collective responsibility •• of members of . the Cabinet ; 
the common subordination of its members to the leadership of 
the Prime Minister ; and the irresponsibility of the Sovereign 
or titular head and his exclusion from the deliberations of the 
Cabinet. 

These are serviceable tests by which to judge the reality of 
the Cabinet. system as it operates in the Indian provinces. 

The first question that arises about the Ministers is as to the 
mode of their appointment anti .the• principles on which their 
choice should be based. The Ministers are chosen and summoned 
to office by the Governor and hold office at his pleasure, being 
removable•·by him. 

The only qualification prescribed for them by the Act is that 
they should be or within six months become members of the 
Provincial· Legislature. 

Obviously, the • factor of responsibility to the legislature or 
its· •. lower . house considerably restricts the Governor's choice. 
The convention . has come . into existence in most countries with 
a parliamentary form of Government that the King or President 
should send for the leader of the party or group which com
mands the support of a majority in the popular Chamber and 
invite him to form the Council of Ministers, leaving it to him 
or the party behind him to choose his colleagues. 

This question raises the rather allied question of collective 
responsibility of the Cabinet. There was a certain amount of 
discussion as to whether or not the Act should prescribe in 
terms joint responsibility of the Ministers. It may be mentioned 
that Section 54 of the Irish Free State Constitution contains 
such a provision. The British Indian Delegation suggested that 
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the Act should provide for joint responsibility. The Joint 
Parliamentary Committee, however, declared against statutory 
provision being made : " To imprison constitutional practice 
and usages within the four corners of a written document is to 
run the risk of making it barren. for the future.'' 

The Committee suggested, instead, the more flexible device 
that provision for due regard being given to collective respon
sibility should be made in the Instrument of Instructions to be 
issued to the Governors. In no other way, the Committee felt, 
could Parliament so effectively influence Indian constitutional 
development. 

This has actually been the device adopted and the Instrument 
of Instructions now contains such a clause. 

There is no gainsaying that tpe idea of securing communal 
representation in the Cabinet ,:m,entioned in the Instrument of 
Instructions goes against the principle of joint respo:p,pibility 
and of party government on which it is based. So long as the;e 
is communal representation in the legislature it is very un
likely that any party would be oblivious to the advantages of 
having members of the minority community or communities in 
the Cabinet. What militates against joint responsibility is that 
an outsider-the Governor--is given the right to interfere in 
what should properly be a matter for consideration among 
themselves by the leader and members of the dominant political 
party or parties. 

The Simon Commission, which expressed anxiety that 
joint responsibility should develop, if for no other reason 
than that " divided responsibility means blurred respon
sibility," suggested two measures to foster Cabinet responsi
bility. One was that votes of no-confidence should only lie 
against the whole Cabinet and not, as had been the practice 
under the Montford Constitution, against individual Ministers. 
The other was that ministerial salaries should be non-votable 
and should not be varied during their term of office. This second 
proposal, it must be said, is hardly calculated to foster joint 
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responsibility, considering that it strikes at the root of any 
responsibility at all ! 

Is there a Prime Minister or a Chief Minister contemplated 
by the Constitution ? While there is no mention of such a 
personality in the Co11stitution, the inevitable consequence of 
the advice given to the Governor. in the Instrument of 
Instructions must be to create a Prime Minister. 

The Government of India Act of 1919 had by virtue of 
Sections 43A and 52 made it possiole for ·the Governor to 
appoint Council (or Parliamentary) Secretaries. Though these 
provisions have been dropped from the present Constitution, 
there is no bar to the. appointment of Parliamentary Secretaries 
through • the passing of Bills to provide for the appointment and 
payment of persons who. would,• while remaining members of 
the Legislatures, • aid Minisft\rs ~in the performance of their 
duties. It is necessary in tlie ca~e of· such legislation to provide 
in accordance with Section ·,e~~)(a) of the Act that the holders 
of such offices should not be deemed to hold any " office of 
profit under the Crown in India " disqualifying them from 
being members of the Legislature. In fact, in several provinces, 
Parliamentary Secretaries have been appointed with profit. 

Allthe informatipnwl1ich is available goes to show that the 
principles. of ministerial responsibility and of joint responsibility 
have both so far worked with great success, though as an 
exception that proves the rule must be mentioned the fact that 
the first Cabinet in Assam had by August, 1937, been defeated 
in the Legislature no less than eight times and still ·did not feel 
<:ailed upon to resign ! 

After . the :first elections to the Provincial Legislatures, the 
Governors in all provinces except one sent for the leader of the 
majority party and, where there was no party with a clear 
majority, for the leader of the biggest single party and invited 
him to form the Cabinet. The solitary exception was provided 
by the Governor of the North-West Frontier Province who went 
out of his way to ignore Dr. Khan, the leader of the Congress 
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Party, which was the biggest party but yet just short of a 
majority in the Assembly, and to actively participate in an 
effort to hold together all other groups in a coalition under Sir 
Abdul Quyum, a loyalist politician. This attempt resulted, 
among other things, in giving birth to a party called the Demo~ 
cratic Party, consisting of six members, whose demand-and 
indeed its entire programme-immediately on its formation was 
for a seat in the Cabinet for one of its six members I The 
Frontier Governor was able to instal and for a while to keep 
a coalition Cabinet in office, but the unholy alliance did not 
last long and its break-up forced on the Governor a Congress 
Ministry with Dr. Khan as Premier. 

The refusal of the Congress to form Cabinets without the 
requisite assurance in some six provinces where it had 
majorities in the Legislatures forced the Governors to fall back 
on minority groups and led to a situation which we shall discuss 
later. 

The fact remains that, whether in the first instance or later 
after the ending of the constitutional impasse, the Governors 
followed the correct practice of calling on the majority party 
leaders to form their Cabinets. As far as can be ascertained, 
neither in the Congress provinces nor in the Punjab did the 
Governors attempt to object to any name or to suggest changes. 
The point regarding minority representation does not seem to 
have created any difficulties, perhaps because it was anticipated. 
It is noteworthy, however, that in the Central Provinces since 
Mr. Shariff,. the Muslim Minister, resigned from the Cabinet in 
response to the Congress Working Committee's decision, the 
Central Provinces Cabinet has no Muslim member and that, 
despite vociferous protests from Muslim League critics, the 
Governor has not thought fit to intervene in the matter. 

The way in which the Cabinets were constituted led to the 
emergence from the start of the Prime Minister. The leader of 
his party, the nominator of the Cabinet and the intermediary 
between the Council of Ministers and the Governor, the Prime 
Minister has in most provinces established that pre-eminence 
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which has come to be associated with the holder of that position 
in other countries with party forms of government. Primus 
inter pares probably sums up. best • the. Prime Minister's posi
tion. The term ' Chief Minister ' • was formerly in use, but 
statutory recognition . of. tlJ.e term ' Prime • :Minister·' . was given 
for the first time by the ,Ministers'. Salaries Bill in tlJ.e Punjab 
ancl. it . has since .remained in geil.eral. us~ 

There has been one obstruction • to the growth of the Prime 
Minister's personality in the Indian provinces and that is the 
power given in his discretion• to the Gov.ernor .b;yiSection 50(2) 
of the Act to preside .at .. ·meeting.;;ofthe CQunciLof Ministers, 
despite the. fact fuat he. does not belong .to it. It would have 
been better frorn the point of view of joint responsibility and 
real Cabinet Government if from the start a convention had 
been established that the .Governor would . not •• use his option 
to be present and that the Prime Minister would preside. 

In practice, the Governors do n9rmally preside ai: and parti
cipate in Cabinet meetings. An escape from this situation, with 
the necessity of arguing against one another in the presence of 
the Governor who is an ' outsider,' appears to have been found 
in the practice of h3;ying informal Cabinet • meetings which has 
found • favour l,\'ith .i\finisters in most •.• provinces. Regular meet
ings of the Ministers take place from day to day and notes of 
decisions are. kept. Typed copies of. these decisions are in the 
hands of .l\finisters at the formal Cabinet meetings and are 
adhered to by all, whatever their personal views. A joint front 
is thus presented to the Governor. Such a well-recognized 
institution have informal Cabinet meetillgs already become that 
they are sometimes referred to in official files and in one 
province everi Secretaries to Government have been known to 
endorse papers : "Place before informal meeting." The 
position seems • to approximate • to that in England where the 
informal Cabinet meetings have become the reality and the 
Privy Council, which was the King's Council in the old days, 
has become a mere. formal rubber-stamping body. 

Notwithstanding this obstruction, joint responsibility of the 
Cabinet has, · to judge from all accounts, be~n developi}:lg v.ery 



58 INDIA'S CONSTITUTION AT WORK 

satisfactorily in most of the provinces. It is not surprising. that 
the Congress provinces, with their strong, homogeneous parties 
and their allegiance to the leading political organization in the 
country, should be the model in this as in many other respects. 

Very good team work has been put in by Cabinets in these 
provinces. While due aredit must be given to the Ministers for 
this achievement, there is no gainsaying that the control and 
supervision exercised by the highest Congress executive, 
the Working Committee, through the Parliamentary Sub
Committee, is largely responsible for this homogeneity, not only 
as between Ministers in any one province, but also between 
different provinces. 

This record for team work was badly marred, however, by 
the events which led up to and culminated in 1938 in what 
was till lately the most dramatic crisis in the Constitution. 

,!!! 

In May, 1938, the discontent which had been growing against 
Dr. Khare, the Prime Minister, in the Central Provinces 
Assembly Party and in the Cabinet came to a head and cul
minated in four members of the Cabinet tendering their 
resignations. The resignations were not, however, placed before 
the Governor or the party and an understanding was arrived at 
that the Cabinet should remain in office, but that the Prime 
Minister should give up his portfolio of Law and Order. 

These disputes were referred by the Congress Working Com
mittee to the Central Provinces Assembly Party. The meeting 
<>f the party took place at Panchmarhi, and on 25th May a 
compromise was arrived at providing, intet' alia, that 
Dr. Khare should remain as Prime Minister without portfolio. 
The terms of the compromise were, however, to be kept private 
and a joint statement was made by the Ministers reporting that 
they had amicably settled their differences and had agreed to 
work in a spirit of comradeship. 

Unfortunately, the terms of the compromise were not 
implemented owing to Dr. Khare's resistance. On the contrary, 
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on 13th July, two of the Ministers friendly to the Prime 
Minister handed him their resignations. 

On 18th July, 1938, the Prime Minister wrote to the three 
Ministers who were antagonistic towards him, • asking them if 
they would follow ·the convention of• resigning • with the Premier 
in the event of his doing so. 

The Ministers wrote back in reply protesting against 
Dr. Khare's proposed steps, drawing his attention to their 
allegiance to the Congress organization whose supreme 
Executive was due to meet in a couple of days and could decide 
the matter, and refusing to resign. 

" You cannot call upon your colleagues,'' two of them 
wrote, It to give an assurance that if you defy the Congress 
authority, their defiance would automatically follow. A 
general can 1nake. us. behave like automatonS' in the name 
of discipline but. a rebel should not have the audacity of 
expecting such behaviour from us.'' 

On 20h July, 1938, Dr. !(hare and two of his colleagues 
tendered. their resignations. tq .• the Governor. The other three 
Ministers • were thereupon • sent for • by the Governor the same 
day . .They told the Governor they could not resign without 
instructions from the CongresS Working Committee. 

Laterinthe day, the<three Ministers wrote to the Governor 
pointing out that the Congress Working Committee was due to 
meet on 23rd July. 

" As we told you this afternoon," they wrote, " our 
first duty. is to the Congress and its organizations set up 
to guide the parliamentary activities of the Ministers in 
the different .provinces where Congress . Ministers are hold· 
ing office .• We took office .at the instance of the Congress 
and hold it under its directions. Though we value the 
convention that the. colleagues of the Prime Minister must 
resign when called upon by him to do so, we have to urge 
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that we are n.ot free to lay aside the responsibility which 
we undertook expressly under the orders of the Congress. 
We therefore request you to defer action on the resigna
tions in your hands. We n.eed not say that there have been 
precedents in the Congress provinces of United Provinces 
and Bihar when ministerial resignations were not given 
effect to in order to avert grave issues. In view of what we 
have said above, we are unable to tender our resignation." 

At the unusual hour of five early in the morning on 21st 
July, however, the three Ministers were dismissed and on the 
same day some members of Dr. Khare's new Cabinet were 
sworn in. 

The new Cabinet was probably the most short-lived in the 
history of parliamentary government because, on the night of 
the 22nd, Dr. Khare sent to the Governor the following letter 
of resignation,. :-

" Since my resignation and the formation of the new 
Cabinet, I have had an opportunity of consulting the Con
gress President and the Congress Parliamentary Sub-Com
mittee. As a result of this consultation I have come to 
realize that in submitting my resignation and forming a 
new Cabinet I acted hastily and committed an error of 
judgment. I therefore hereby tender my resignation on 
behalf of myself and my colleagues. '' 

On 28th July, 1938, the Congress Working Committee passed 
a resolution on the matter in the course of which they stated : 

"The Working Committee have reluctantly come to the 
conclusion that by a series of acts committed by Dr. Khare 
culminating in his resignation of his charge and demand
ing resignation of his colleagues of their charges, Dr. Khare 
was guilty of grave errors of judgment which have exposed 
the Congress in the Central Provinces to ridicule and 
brought down its prestige. He was also guilty of indiscipline 
in that he acted in spite of warnings against any precipitate 
action. 
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" His resignation was the direct cause of the exercise 
for the first time since the acceptance of office by Congress 
by a Governor of his special powers whereby Dr. Khare's 
three colleagues were dismissed. 

" The Working Committee note with · satisfaction that 
these three Congress Ministers showed their loyalty to the 
Congress by declining without . instructions from the 
Parliamentary Sub-Committee to tender their resignations 
which were demanded by the Governor. 

" Dr .• Khare was further guilty ofindisciplin~ in accept
ing the invitation ?f the Governor to form a new Ministry 
and, contrary to practice of which he was aware, in 
actually forming a new Ministry. . . . 

" The Working Committee has also come to the conclu
sion that the Governor of. the Central Provinces has shown 
by the ugly haste with which he turned night into day 
and • forced the crisis that has overtaken the province that 
he was • eager to weaken and discredit the Congress in so 
far as if lay in hhn to do so. The· Working Committee hold 
that knowing as he must have what was going on among 
the members of the·· Cabinet and·· the instructions of the 
Parliamentary Sub-Committee, he ought not to have with 
unseemly haste accepted • the resignation of the three 
Ministers and ·demanded the resignation of the other three, 
dismissed them on their refusal to resign and immediately 
called upon Dr. Khare to form a new Ministry. and sworn 
in ·the .. available •· members· •of the new Ministry without 
waiting for the meeting of the Working Committee which 
was i1lllllin:ent.'' 

It may be :mentioned that the. term ' special powers ' used 
in this resolution • is incorrect. The right of dismissal is a normal 
one. What was probably meant was that it was a discretionary 
power. 

The Central Provinces Assembly Party then met, elected a new 
leader in Pandit Ravisha.nker Shukla, one of the three dislllissed 
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Ministers, and the new Congress Cabimif was sworn in on 29th " 
July, 1938. The ceremony on this occasion has been described 
as funereal in the extreme, and well it might have been con
sidering all that · had gone before l 

This episode raises certain issues of constitutional importance 
and interest. It has been alleged by the Working Committee, 
as we have already seen, that the steps taken by the Governor 
in dealing with the situation were not constitutionally proper. 
On the other hand, Dr. Khare and his adherents have argued 
that the Congress Working Committee arrogated too much 
authority to themselves and usurped the rights of the electorate 
to whom really Dr. Khare and his colleagues were responsible. 

So far as the acts of the Governor are concerned, the position 
is fairly clear. He must be presumed to have known the 
support which Dr. Khare on the one hand and the three 
opposing Ministers on the other had in the Central Pro
vinces Assembly Party. He certainly knew that the Con
gress Working Committee was due to meet at Wardha 
in a couple of days and that meanwhile the Central Pro
vinces Ministry had been asked not to preci~it;;te a cabinet 
crisis. In the light of this knowledge the prompt accept
ance of the resignations of Dr. Khare and of two of his 
colleagues was not really incumbent on him. He could easily 
have withheld any action for three or four days till the position 
was clearer. But perhaps this much might have been over
looked as an error of judgment.His dismissal of the other three 
Ministers in the small hours of the morning in spite of their 
refusal to . resign and his swearing-in immediately of some mem
bers of Dr. Khare's new Cabinet makes it impossible to avoid 
the conclusion that the Governor was allowing his political or 
his personal preferences or prejudices to actuate his conduct. 

It is difficult to reconcile Sir Francis Wylie's conduct with an 
attitude of aloofness from party politics. Whatever his motives 
may have been, the Governor cannot be acquitted of the charge 
of having shown " ugly haste " in getting rid of the old Cabinet 
and smuggling into office a set of Ministers who he ought to have 
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known had not the backing of their own party or of a majority 
in the Legislature. The very fact that only a few days later Sir 
Francis Wylie had to invite to aid and advise him as Prime 
Minister and Ministers those whose ' tenure ' he had ' ter
minated ' only the other day shows that the Governor 
unfortunately put himself in a.. position which, for the sake of 
his own dignity and prestige, he ought to have avoided. 

This episode brings to mind the resignation of the. Labour 
Government in England in 1931 and the fqrmation of the 
'National' Government. There Mr. Ramsay MacDonald, the 
Labour Premier, negotiated with King George V behind the 
back of his· colleagues in the • Cabinet • and of his party for the 
resignation of the Labour Cabinet and for the sweating-in of 
a coalition Cabinet domin<tted by Co11servatives but with 
himself as Premier. Like the Khare episode, that incident left 
a 11a.sty taste in. th,e mou~h,. C()J:tstituti9nal expects like Professor 
f{arold J. Laski were not I<~.ckillg wbo said that the. King had 
stepped off h,is cc::mstitutionaJ pedestal and had • joined hanos, with 
the Premier against -hie. other. M:inisters. But at least King 
George V had the assurance and the excuse that the 'National' 
Government was .assured of . a huge majority in the House of 
Commons, while anyone with half an eye could have told that 
Dr. Khare's chances ofsecuring a vote of confidence in the 
Legislative Assemply were .. highly problematic. 

Turning to the other line of criticism, namely, that of the 
part played by the Congress Working Committee, the most 
picturesque version was that published by .the News Review 
(London) : 

"Last week broom-wielder Patel raised the dust even 
in the far-away corridors of Whitehall's India Office . . . . 
The powerful Congress Working Committee calmly 
assumed the prerogatives of Central Provinces Governor, 
Sir Francis Wylie. Kicked out of office with no more 
ceremony than is required to fire an office boy was 
recalcitrant Dr. Khare." 
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Even so serious and Liberal a paper as the Mancheste~ 

Guardian, commenting on the incident on 18th August, 1988, 
said:-

'' This normal incident of constitutional procedure is 
regarded as a shameful act of indiscipline by the members 
of the Working Committee .... No amount of anxiety 
can give the Working Committee any constitutional 
status. To put it bluntly, the Governor was perfectly within 
his rights and the incident was an unfortunate lapse from 
what politicians in India as elsewhere should accept as 
the correct democratic practice.'' 

In the face of this criticism it becomes necessary to consider 
whether the Congress Working Committee exceeded in any 
way its rights as the highest executive of a political party and 
impinged on the rights of the electorate to whom the Prime 
Minister and his colleagues in the Cabinet were responsible. 

The first thing that strikes one is that any posing of the 
Congress organization and the electorate as antithetical forces 
is fallacious. There is no doubt that Ministers and members of 
legislatures are responsible both to the political-party as whose 
candidates they get elected and to the electorate. Indeed, their 
allegiance to either is not only not inconsistent with but is 
actually complementary to their obligations to the other. 

Let us consider how Dr. Khare and his colleagues, for 
instance, were elected. They stood for election as nominees and 
representatives of the Congress. The electorate had before it the 
Election Manifesto and the entire record of the Congress. It 
voted overwhelmingly for Congress candidates, whoever and 
whatever they were, not because of their individual worth, but 
because they stood for the Congress and its policies. Besides, 
every Congress candidate signed a pledge by which he agreed 
to abide by instructions issued by the Congress and to resign 
his seat when . called upon to do so by the Congress. This 
allegiance was reaffirmed when the Congress President 
administered the oath of allegiance to Congress legislators at 
the Convention in Delhi in March, 1937. 
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How can . it then be denied that their responsibility is to their 
organization as well as to ·.those who •. voted for . them ? And 
how can it be gainsaid that the organization owes an obligatio!l 
to the people to see that those. whom it held. out before them. as 
its standard-bearers· perform the tasks for which they were 
deputed? 

One of the many functions which the pa.rly organization has 
to perform is to see that harmony is maintained between the 
different organs---administrative and legislative-through ·which 
it functions .. Thus, when the Behari-Bengali controversy deve
loped, the Congress Working Committee took notice of it and 
considered ·• the problem without waiting for the Bihar Ministry 
to take the initiative. Provinces which are composite in their 
nature, like the·. Central Provi.~ces and Berar or Bombay • or 
Madras, • stand •• in need • of • greater attention . and vigilance in 
view • of the centrifugal tendencies. that are likely to manifest 
themselves in their case. If in the case in point the Working 
Committee found that the Congress Premier was playing into 
the hands of the Governor and creating a. split in the Congress 
Party in his •province, ··it was• nothing more than their bare 
duty to step in • with a finn foot and preserve the integrity of the 
organization. 

An amusing • incident,. though not. of much significance, comes 
to mind. in connection with the question of the resignation or 
dismissal of a Minister. It took place in Bengal when Mr. 
Naushir Ali, a member of the Bengal Cabinet, refused to resign 
when called upon to do so by the Prime Minister and his other 
colleagues. It appears that the Governor was not prepared to 
dismiss the refractory· Ministet and, in the result, Mr. Fazlul 
H nq had to tender the resignation of the entire Ministry and 
to reform a new Cabinet without Mr. Nausbir Ali. 

With a view to fostering collective responsibility, the Simon 
Commission had suggested that votes of no confidence should 
in future He only against the whole Cabinet and not against any 
particular Minister. They had overlooked the fact, however, 

6 
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that in the party caucus which controlled the Cabinet it would 
still be possible to express lack of confidence in a particular 
:Minister. 

Recently, a situation of this sort was created in the United 
Provinces when a resolution was carried in a meeting of the 
United Provinces Congress Party . censuring an act of 
Hr. Sampurnanand, the Education Minister, who had appointed 
an English official as the Principal of the · Roorki College over 
the head of an Indian professor. 

As the resolution asked the Minister to reverse his orders, the 
only course open to him, if he did not desire to bow to the 
majority of the party, would have been to resign from the 
Cabinet. Such a development was averted by the Prime 
Minister and other ·Ministers invoking the principle of joint 
responsibility and deciding to stand or fall together. The result 
was that the party made it clear that no lack of confidence 
was meant and left the Cabinet free to take such action in the 
case as it thought fit,· thus averting the need for resignation. 



CHAPTER IV 

The Legislature 
WE have already considered the. sphere of competence of the 

legislatures set up in .the provinces by the .Government of India 
Act of 1935 in our discussion of Jhe ll.mbit of Autonomy. 

It remains to consider some features regarding their compo
sition, the method of election, the nature of the electorate and 
the limitations to the .supremacy of the. Provincial Legislatures 
even within the boundaries of their respective provinces and 
the extent of List II in the Seventh Schedule to the Act. 

One of the problems regarding the Provincial Legislatures 
that has evoked .nmch popular interest and been the subject of 
controversy has been that of whether there should be 
unicameral ot biCameral legislatures. 

The last word• on Second Chambers was. spoken a century 
ago. A Second Chamber-the . wise Abbe Sieyes, French revo
lutionary priest. and constitutionalist, . had. said-either agrees 
with the first, in which. case it is a superfluity ; or it disagrees 
with the first, in which case it is a nuisance. Notwithstanding 
which, probably because certain dominant sections of society 
in all countrieS want a nuisance Which they can let. loose on 
the rest of the community, Second .Chambers still persist in 
many lands. 

The White Paper suggested that there should be Second 
Chambers in Bengal, Bihar and the United Provinces. 
It was by no means a mere coincidence that these are the three 
provinces where the zemindari system prevails. Indeed, the 
vezy existence of permanently entrenched big landed interests 
was made the reason for creating an extra :fortification against 
any popular <!.Ssault on them. 

When the Joint· Parliamentary Committee came to consider 
this question, they thought it would be a good idea if Bombay 
and Madras too had Second Chambers, presumably on the 
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ground that the capitalist interests there were as deserving of 
protection as the landed interests in the three zemindari 
provinces ! 

The House of Commons went one better and added Assam 
to the list, in grateful if belated recognition of the loy-alty of 
the British tea planters. This is rightly described by Professor 
Keith as " a further concession to the conservative character 
of the whole scheme." 

This feature is a definitely retrograde step from the Act of 
1919. The proposal for Second Chambers in the provinces had 
been carefully examined by Mr. E. S. Montagu and Lord 
Chelmsford and rejected by them as both unnecessary and 
inexpedient. 

Even the Simon Commission, reactionary as was its com
position, found itself in two minds about it. In fact, the 
Commission proposed instead a small revising body of experts 
who should examine in great detail every Bill l;>etween the 
second and third readings and suggest modifications if they felt 
any to be necessary. 

The arguments for and against the setting up of two chambers 
in Indian provinces were summed up by the Indian Franchise 
Committee, which had Lord Lothian .as its chairman. In favour 
of Second Chambers were urged such considerations as the need 
for a body gifted with expert knowledge and experience which 
would . act as a stabilizing factor and a security against hasty 
legislation and abuse of power ; the securing of the services of 
those who. would not choose to stand for election ; and the 
provision of a. more effective brake in normal times than the 
Governor. 

Against Second Chambers were , mentioned the weight of 
public. opinion in India ; the .danger t}lat measures beneficial 
to the masses might be impeded and discontent aggravated ; 
the opportunities provided for delay and obstruction ; and the 
unnecessary expense involved. 

The . clamouring of vested intere!)ts who feared the impact 
of the very first. dose of democracy on their crusty privileges, 
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however, proved too strong. The very ·• menace to the Cabinet 
prineiple involved in the existence of two chambers " (Marriott) 
was in such eyes a merit. 

The Provincial. Legislatures .. are thus · constituted in Madras, 
Bombay, Bengal, the •. United •Provillces, Bihar and Assam. of 
the King--Emperor represented by the Governor, the Legislative 
Council and the Legislative Assembly and in other provinces 
of the King-Emperor represented by the • Governor. and the 
Legislative Assembly. 

The qualifications .for. being •.• on the ·.electoral rolls for the 
legislature are not prescribed by the Act, powers being delegated 
for provision in this regard being made by Orders-in-Council. 

These have followed gener-ally the findings of the Franchise 
Committee with Lord Lothian as its head. That Committee had 
the task setbefore it of making recommendations which would 
give the vote to not less than ten per cent of the total popu
lation, as had been .recommended by the Simon Commission, 
and not more than twenty-five per cent as desired by the 
Round Table Conference. 

In the result some 35 million voters have been enfranchised, 
being about 14 per cent of the total population, as against 
8,744,000 voters U11der the previous • constitution. 

"·' " '····----·-····-.·-·.···-·--·---·-·-· -···· --. -· .. ·- - -···-------- --

The quallfic<l.tions • required of •· voters •. are of • several kinds. 
Ther.e is in every. case, of course,. thc;l necessity of six months' 
residence in the constituency. Payment of income-tax, holding 
land assessable at a minimum amount of land revenue, occupy
ing as te!lant at~!leil1ent .witll. a minimum rent, having passed 
the matriculation examination and being a retired officer or 
soldier in the army, are fllrther qualifications of which a voter 
must satisfy at least one. 

A woman is, in addition, eligible for the vote if her husband 
is qualifh:~d t:o be a voter. Literacy is also an additional quali
fication for members of the Scheduled (Depressed) Castes. 

In the case <>£ matriculates and of women, enrolment on the 
electoral register is to be by application. 
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The result of the extension of the franchise under the 1985 
Constitution has been to enfranchise the middle classes in the 
towns, a small section of the industrial workers and a fair 
section of the landed peasantry. 

The Nehru Report, which had emerged from the All-Parties 
Conference, had contemplated adult suffrage. The Simon Com
mission ruled it out of serious consideration on the ground that 
it would mean placing over 100 millions on the register all at 
once. Considering that, as it is, 35 millions have actually been 
put on the rolls, there does not seem to be any valid reason foc 
ruling out a really democratic electorate. 

While both chambers are in the main popularly elected and 
there is no bloc of official or nominated members as under the 
Montford Constitution, some seats are to be filled by nominees 
of such sectional interests as Commerce, Industry, Landlords 
and Industrial Labour. Even the general territorial consti
tuencies are divided into communal compartments for Hindus 
('General'), Mahomedans, Sikhs, Europeans, Anglo-Indians 
and Indian Christians. There are further reserved seats for 
Women in each of these communal divisions and for the 
Scheduled (Depressed) Classes in the General (i.e., Hindu) 
electorates. 

This is the result of the Communal Award given by the 
British Prime Minister, .ex-socialist Ramsay MacDonald, as 
head of the Conservative Government in 1931, as modified by 
the Poona Pact of 1933 which removed at least one vicious 
feature, namely, separate electorates for the Depressed Classes, 
and merged them in the General Hindu electorate with reserved 
seats. 

The Communal ' Award ' is, of course, a misnomer. An 
award presupposes arbitration and arbitration is a process 
voluntarily resorted to by free and equal parties. It may be 
claimed that in this case the contending parties were the 
Hindus, Muslims, Sikhs and other communities and that since 
at the Round Table Conferences they could not arrive at an 
arrangement it became necessary for the British Government 
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to give a decision. But. that is a very different thing from an. 
Award. For there was no ~oluntary ·submission of the dispute 
to the Prernier. Even if the • delegates' to the Rot1nd Table 
Conference had signed stu::h a reference, ·· considering that they 
were themselves the nornirees of the arbitrator (the British 
Government) 1 • their ·. competence .. to bind their . respective com
munities would have been plainly open to question. As a mattet: 
of fad, there was note\lensuch a 'submission to arbitration, 

The hand.:piclced ' delegates ' chosen by the British Govern
ment to represent the Indian people having conveniently failed 
to play ball wit!~ one 'another, the British Government nobly 
took the responsibility on their own shoulders and gave an 
Award wh~ch has ·divided India into water-tight compartments 
on the basis of religion and thus encouraged the worst exhibi
tion of fariatidsni and chauvinism, How shallow is the plea 
that the people of India wanfsuch separate electorates will be 
realized when itis noted that even the seats reserved for women 
are to be filled up hy communal electorates in spite of the active 
opposition ()fafi ;()~en's- organizations to such an unP<>sition 
and the co1n-plett~fise!l~e ol:aJ:ly demand foi: it. What but the 
malignant _desire t() f~~t~r <:<?rn.JI1unal feeling . and . e~en extend 
the virus to • women c~i:t explain stich a decisiort ?. . ' 

''The spirit of t?lep.tion,'' the Simon Commission had 
sanctimoniously written in order to justify the imposition of 
eo~~D.:il ele~tora~es· " which is onlyslowly making its way 
in We5tern Europe, has mad~ little progress in India." 

- -

Apart frorn the · irony of the past years which have made -of 
this smug remark ;)_n amusing anachronism, the statutory segre
gation of voters by religious sects by no . means follows from 
religious intolerance . or dissension. 

there · exists a perlect ex}>a<tient 'by which the due . represent~ 
ation .. of minorities-whethel" religious or otherwise-can · be 
secured through joint electorates. That method is Proportional 
Representation. 

Multi-member Constituencies with ,a single transferable vote , 
or even the cumulative vote would be a fool-proof method of 
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ensuring Muslim, Christian or other minority representation to 
the extent, but only to the extent · the voters of those 
minorities genuinely desire it. That is precisely what does not 
su.it those who thrive on religious · separatism. Introduce joint 
electorates and, sooner rather than later, good sense will assert 
itself and men of goodwill will have their day, thus ending the 
communal problem, which is such an obstacle to . Indian 
Independence and, therefore, such a bulwark of British rule. 

It is not surprising, therefore, that the Simon Commission 
brushed a5ide the suggestion of the Joint Select Committee on 
the Bill of 1919 that Proportional Representation " may be 
found to be particularly applicable to the circumstances of 
India '' and the scheme of ' Primaries ' which they had 
prepared to meet the objection that the members of 
the minority communities elected by proportional repre-. 
sentation would be such as were not acceptable to their 
own communities. Joint electorates with proportional represent
ation were ruled out of consideration by the Simon Commi~ion 
on the ground that multi-member constituencies with the 
single transferable or cumulative vote would be impracticably 
large. Better that India were carved up into religious groups 
and became the victim of warring sects than that the 
inconvenience of rather large constituencies should be faced 
and removed I 

The Communal Award of Mr. Ramsay MacDonald has been 
the object of tremendous and prolonged public controversy in 
India. That the Award was in many respects unfair and cast 
more than one fresh apple of discord among those who were 
already wrangling over the representation of different religious 
communities cannot be denied. It is not, as Mr. H. N. Brails
ford, with sound instinct but inadequate knowledge of detail, 
put it, that " every minority was over-represented on a 
systematic plan." Undoubtedly, wherever the Muslims are in a 
minority, they have been over-represented. So too Europeans, 
Anglo-Indians and Indian Christians. But this is· no longer so 
where Hindus are· concerned. Thus, in Bengal and Punjab, 
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where the Hindus are in a minority, they are actually under• 
represented. In the. Punjab, with 28.3 per cent. of the popula· 
tion, the Hindus are allotted 24.6 per cent. of .the seats in the 
Legislature·; in Be11gal, with 44.8 • per cent. of the population, 
they have only 32 per. cent. of the seats. It would be difficult 
to refute the charge,. therefore, that • minorities are tenderly 
treated orily when they can be expected generally to be ' loyal • 
to the British regime. 

A recent • meeting. in Simla of the Speakers and Presidents of 
lndian Legislatures brings to mind an interesting point of 
controversy connected. with legislatu.res which still remains and 
will remain withouta. final answer for along time to come. 

On his election asSpeaker of the l]nited Provinces Legislative 
Assembly, J3a}>~ .. P~~~<>ta.rnt1as'fandon caused quite a flutter in 
the haunts of tradition by boldly declaring that while he would 
be strictly impartial•in his acts as Speaker, he would-contrary 
to British practice-continue to be an active Congressman and 
would consider himself free when notin the Chair to speak his 
mind and act ·up to his political principles. 

This, fron1 the J3fitishc.onstitutional point of view, is rank 
heresy, for the. Speaker of. the . British .House .of Commons con
siders hiJnself to-day to be above party. It is often forgotten, 
though, how recent is this convention and how actively partisan 
Speakers of the House of Commons have been till quite recent 
times . 

• Even • to-day, .•.• the J.'I'esidents ..•.•• of •.• the. French Chamber . of 
Deputies and of the House of Representatives in the United 
States. of America occupy a far from neutral position in the 
JX>litical life of their countries or even their Chambers. It may 
fairly be argued, therefore, that in a countty like India where 
the main. political struggle is still one against a foreign Gov
ernment, there is ••no reason why the services of some of her 
most intrepid • soldiers like Tand()nji should be lost to the cause. 

It is noteworthy that despite Babu Purshotarndas Tandon's 
political activit}', there has been no occasion yet for anyone to-
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question his complete impartiality when conducting the proceed
ings of the Legislative Assembly as· Speaker. 

It now remains to consider the process by which legislation 
can be enacted in the provinces and the place in the scheme of \. 
things which the . Chambers of the Legislature on the one hand 
and the Governor on the other occupy so far as legislative 
functions are concerned. 

The Provincial Legislatures are obviously not sovereign law
making bodies. Even the proposed Federal Legislature is fat 
from being sovereign in even the sense that the legislatures of 
Canada, South Africa or the Irish Free State can be termed 
sovereign legislatures since the enactment of the Statute of 
Westminster. Much more obviously limited in extent of jurii
diction are Provincial Legislatures, confined as they are to 
matters within List II of the Legislative Lists. 

The question still remains : Is a Provincial Legislature 
supreme even within the boundaries of the province (excluding 
Excluded Areas) and the confines of List •.. II ? The answer 
must be a categorical ' No.' 

There is first the Governor's veto (Section 75). It may, of 
course, be contended that the Governor as representing the 
King-Emperor is part of the Legislature and that his veto meana 
no detraction· from the supremacy of the Legislature. 

It is true that constitutional heads of States, such as the King 
in England or the President of the Republic in France, have 
the right to veto. The important point that is overlooked is 
that the power is to be exercised by the Governor in h~ 

discretion and not, as is the case in any genuine parliamentary 
system, by the King or President on the advice of the 
Ministers who in turn are responsible to the Legislature. In the 
latter case, the veto only comes into operation--and that very 
rarely-when the Cabinet desire to appeal to the electorate 
against the decision of the Legislature. Under ' Provincial 
Autonomy,' the veto can be used to flout both Legislature and 
the Cabinet, either owing to the persona.! whim or caprice of 
the Governor or on the instructions of the Governor-General 
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on behalf of the British Government. For it must be borne in 
mind that when he acts • in his discretion the Governor does so 
under the s\lpervision•a~dcoritrol of the Governor-General,• who 
in turn . functioi1s under directions from •• the Secretary of State 
in England. 

In addition to the Governor's own right to :withhold assent 
to a Bill, he has the right to return a. Bill to the Chamber or 
Chambers of the Legislature with a message requesting recon
sideration ofthe Bill or of any specified provision in it and of 
any amendment he may recommend (Section 75). The Chamber 
or Chambers are . bound to reconsider the measure but not to 
follow the Governor's . advice. In that· case, ·however, the 
Governor would be tree to fall ba.ck.on his right .of veto. 

There is another ipo~er ill the •. Governor's hands in this • con
nection and that is to reserve a Bill for the consideration of the 
Governor-General(Secti.on 75), who may either assent to it on 
behalf of· the ~g-Emperor or return it to the Legislature for 
reconsideration ot. ref~s~ assent or in turn reserve it for His 
Majesty's ·consideration. In the latter case, if His Majesty's 
assent is not signified :within twelve months, the Bill lapses. 

Already, under·· this. ·• provision certain measures passed. by 
Provincial Legislatures have been reserved for the consideration 
of the Governor-General. .. Two such cases come to Inind. 

The first, Which b.as ;·oeen hanging fire for . a considerable 
time. already, is that of the Madras Land Estates Amendment 
Bill; a measure of agtarian reform affecting the zemindari tracts 
in Orissa which have been transferred to that province from 
Madras Presidency. Impelled to do so, no doubt, by the protests 
of the zemindars the Governor of Orissa reserved the Bill for 
the Governor-General's consideration on the ground, presum
ably, that itwas' expropriatory ' in its nature. After some time, 
it was referred back by the Governor-General to the Provincial 
Government for . reconsideration in consultation with the 
zemindars who were adversely affected. 

Meanwhile, much more drastic legislation was foreshadowed 
in Madras for land with similar tenures in the report of the 
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Prakasam Committee. All the sanie, a conference was held as 
desired by the Governor-General to consider the zemindars' 
suggestions for modifications, but the Ministry came to the 
conclusion that no alterations · were called for. The next move 
is with the Governor-General and is already overdue. It is 
open to the Governor.,.Ceneral either to signify his a~eiit or to 
withhold it, . or to reserve the Bill for the signification of the 
King-Emperor's pleasure. It is hardly likely, however, that 
the Orissa Ministry will- be willing to accept a vetoing of the 
Bill or even the further delay involved . in a reference to the 
King. 

Another Bill exerCJsmg the Governor-General's mind is 
the Employments Tax Bill reserved for his consideration 
by the Governor of the United Provinces. Sir Tej Bahadur 
Sapru has expressed doubt about the legality of · the measure 
and one of the issues involved is whether it impinges on the 
special responsibility for the protection . of the rights of the 
Services. 

· It would be open to the Governor-General, if he does not see 
his way to giving his assent, to refer the Bili to the Federal 
Court for its opinion, for it is highly unlikely that the Governor
General would venture to refuse assent to such a measure, 
unless he were fortified by an opinion of the Federal Court 
that the measure was ultra vires of the Provincial Legislature. 

The most serious and unprecedented interference with the 
autonomy of Provincial Legislatures is provided, however, by 
Section 77 of the Act, which gives the King-Emperor the 
power to diSa.llow within twelve months even an Act of the 
Provincial Legislature which has been duly assented to by the 
Governo.r or the Governor-General. This power of disallowance 
is foreign to the spirit of the British Constitution, was unknown 
to the laws of the Dominioris even before the Statute of West
minster and is an intriguing innovation made by the Act. It 
breathes of distrust everi of the Governor-General and the 
Governors whose veto it is meant to supplement. ·· Probably 
beCause it is so veiy difficult to justify· or even explain, the 
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report of the Joint Parliamentary Committee makes no reference 
to it whatsoever ! 

The •power of veto,. whether. vested in the Governors, •the 
Governor~Qeqeral, or the King-Emperor, is a corrective power. 
On the principle that preventionis better than cure, the Con
stitution also gives the . British • satraps power to prevent the 
consideration of. measures. affecting certain matters. Thus, 
unless the Governor-General in • his discretion gives •• his previous 
sanction, no Bill can be .introduced in a Provincial Legislature 
which repeals, amends or is repugnant to an Act of Parliament, 
which similarly affects any Governor-General's. Act .or Ordi
nance, which affects matters which are entrusted by the Act to 
the Governor-General's discretion or which touches the pro
cedure .for. criminal .. proceedin~s .in which Britishers are 
.concerned. Similar previous sanction of the Governor in his 
discretion is required, inter alia. for measures repealing, amend
ing or repugnant to a Governor's Act or Ordinance or similarly 
,affecting any Act relating to the police force (Section 108). 

These provisions, along with the declaration in Section 110 
that nothing in this Act should be deemed to affect the power 
.of Parliament to legislate for British India or any part of it nor 
to authorize the Federal or any Provincial Legislature to make 
laws. regarding . the Sovereign, the succession to the Crown or 
.its sovereignty in India • (inspired perhaps. by fear of the 
example of .the Irish Free State and Canada acting under the 
.Statute of Westminster being followed) .or affecting the Gov
.emment of India Act or any Orders-in~ouncil or rules there
under or derogating from the prerogative of the Crown to grant 
'leave of appeal to the Privy Council, make it crystal clear that 
the Federal and a fortiori the Provincial Legislatures are merely 
·subordinate law-making bodies. 

We have • already seen how, despite certain demands from 
interested quarters, . the sphere of Finance was not excluded 
from the purview of responsibility. • The restrictions on the 
freedom of. the •.. ·Provincial Legislature in connection with 
financial matters show, however, how limited that respon
csibility is. 
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Certain important heads of expenditure are listed by the 
Act (Section 78) as " expenditure charged on the revenues of a 
province." Among these are the emoluments of the Governor. 
of the Ministers, of the Advocate-General, of the Judges of the 
High Court and of members of the Imperial Service serving in 
the provinces, debt charges, administration of excluded areas 
and decrees of courts or tribunals. The Act then proceeds to 
lay down that so much of the expenditure of a province as is. 
charged on its revenues should not be submitted to a vote of 
the Legislature and that, while other expenditure of this nature 
may be discussed, the emoluments of the Governor should not 
be open even to discussion (Section 79). 

To start with, therefore, a substantial portion of the 
provincial revenues is to be expended on purposes over which 
the Provincial Legislature has no control. Is even the rest of 
the expenditure completely within the grasp of the people's 
representatives ? Alas, no ! 

The demands for grants are, of course, to be made on the 
recommendations of the Governor, i.e., by the Ministers 
(Section 79), and so too Bills for levying taxation or for raising 
loans (Section 82). This is in accordance with parliamentary 
practice in England and elsewhere. The Legislature is competent 
to reject or reduce the sum demanded. So far, so good. But if a 
refusal or reduction is made by the Legislature that in the 
opinion of the Governor " affects the due discharge of any of 
his special responsibilities," he may restore so much of the grant 
as appears to him to be necessary in order to enable him . to 
discharge that responsibility (Section 80). 

It will be seen that this power of restoring grants for expen
diture extends, like the Governor's special responsibilities, to 
the entire field of administration and the Governor himself is 
the sole judge of whether or not the due discharge of his special 
responsibilities is affected by the action of the Legislature. 

In a slightly analogous position is the expenditure on the 
education of Anglo-Indian and European children. Unless 
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three-fourths of the Legislative Assembly so desires, the pro
portion of the educational • expenditure •••• •. that was allotted to 
them on an average for the ten years preceding 1983. shall be 
secured for the purpose (Section 83). 

We arrive now at a very vitalrestriction on the powers of 
the Legislature which may· be described as• its .incompetence to 
legislate in a manner discriminating . against Britishers and 
British business concerns. 

In response to. pressure • from British com.mercial interests in 
India, the Simon Commission had entered into· a consideration 
of measures by which the· •• popular ·.Governments .• and . Legis
latures of the future could be prevented from exercising their 
powers in such .a way as to discriminate .against .Britishers and 
British trade and capital in Indi~ ... \Vith • all .· their desire · to 
buttress British vested interests in India against popular 
inroads, the ·•· Commission came · to the conclusion that 
"statutory provision would have to be so widely drawn as to 
be little more than 'a statement of abstract principle affording 
no precise· guidance to courts which would be asked to decide 
whether the action complained of was discriminatory. . . . These 

objections are ··• ~.ecisive •.•. against . the proposal to prevent 
discriminating legislation by attempting to define it in a consti
tutional document.'' 

The Joint Select Committee was not content, however, with 
leaving niattetS there. It recommended an additional ' special 
responsibility •· of the Governor-General and Governors for this 
purpose as well as statutory provision against discriminatory 
legislation. In 5o doing, the Joint Select Committee brushed 
aside the plea of ·the British Indian Delegation contained in its 
joint Memorandum submitted to the Committee : 

" The All-Parties Conference which met in India in 
1928 and which was presided over by that eminent leader 
of the Congress, the late Pandit Motilal Nehru, stated in 
their report (commonly known as the Nehru Report) that 
' it is inconceivable that there can be any discriminatory 
legislation against any community doing business lawfully 
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in lndja.' The statement was endorsed in even more 
emphatic terms by Mr. Gand9i at the second Round Table 
Conference. It bas been accepted ·on the one . hand that 
there shall be no unfair discrimination against British 
companies operating in India, while itis eq~ally agreed on 
the other side that the Indian Govemmenfshould have all 
the powers which Great Britain and the Dominions· possess 
to develop indigenous industries by allleg}tinlate methods. 
The difficulty throughout has been to define by legislation 
the expresSion ' legitimate • and ' unfair ' ' and also the 
term ' indigenous.' " (Records of Joint Select Committee 
unrevised (10) Session, 1932-33, H.L. 79 (iii) page 45.) 

It is difficult in a few words to give any idea of the wide 
ambit of the discriminatory clauses-discriminatory, because 
while professing to guard against discrimination, they them..; 
selves constitute a most oppressive discrimination in favour of 
Britishers and British business in India. 

Writing about the ~feguards against discrimination, Pro
fessor Keith describes them as " complex, yet obviously 
imperfect . . . . certainly liable to be regarded as oppressive 
and unfair restrictions.' • He touches the height of unconscious 
irony, however, when he concludes : "The seri~ of prohi
bitions take the place of the declaration of fundamental rights 
for which many Indians asked and which was discussed at the . 
Round Table Conference.' • 

The freedom of the Legislatures is, to start with, crippled by 
the demand that any Bill or amendment which seeks to affect 
the procedure' for criminal · proceedings against . European 
British subjects or to.·subject Europeans not resident in British 
India or companies not wholly controlled and managed in 
British India to greater taxation than persons resident in India 
or companies wholly controlled and managed therein, or to 
aff~ct the grant of relief from any Federal taxation on income 
taxed .or taxable in the UJ:}ited Kingdom, must have secured the 
pr~·ious sanction of t4e Governor.,General in his d~etion. 
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Then come Sections 111 to. 120 which compendiously· seek to 
bolt every door and• bar every· access to the privileged position 
occupied . by Britishers in every walk .of .. life . in this country. 

Thus, •• a • British subject·. domicile~ in the United Kingdo!ll is 
exempt from the effect of any federal or ·provincial law which 
seeks to restrict his entry into India or which imposes ~my 

disability on hitn . regarding travel, residence, property, public 
office, trade, business or profession (Section 111). 

Discriminatory taxation is made impossible by the provision 
invalidating laws, • federal or provincial, which • impose • any 
liability to taxation so as to discriminate against British 
subjects domiciled in ·• the United Kingdom or companies incor~ 
porated by or ·under the laws of the United Kingdom 
(Section 112). 

To meet and anticipate.requirements imposed by law regard
ing the place of incorporation · of a company, or the place of 
birth, race, domicile . or residence. of its members, directors or 
officers, it is provided that a company incorporated by or 
under the laws of the • United Kingdom and its members, 
directors, and officers shall, ipso facto, be deemed to comply 
with any such requirements (Section .113). 

This fiction is also extended to Britishers who are members, 
directors or • officers of companies • incorporated in India where 
similar .• req"Qirernents. are imposed, whether for the purposes 
of preferential .treatment or exemption. from taxation (Section 
114). British ships and aircraft are not .forgotten either 
(Section 115). 

As regards subsidies and bounties for the encouragement of 
Indian industry or trade, companies incorporated in the United 
Kingdqm are entitled to receive any such grant to the same 
extent as companies incorporated in British India. As regards 
British :firms already engaged in such business in British India, 
this exaction is absolute. The framers of the Act, however, 
graciously condescend to authorize the Legislatures to stipulate 
for incorporation in India for a proportion not exceeding one 
7 
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half of its directors being domiciled in. India and for facilities. 
for training Indians in the case of British. concerns Which were 
not engaged in British India in the trade or industry concerned 
at the date of the passing of such Act (Section 116). Restrictions 
are alsb placed on legislation regarding professional and 
technical qualifications in general and medical qualifications in 
particular which might militate against Britishers (Sections 
119-121). 

The justification for all these provisions is sought to be 
provided by the saving clause that if any discrimination is in 
force in the United Kingdom against Indians, Indian concerns 
or Indian shipping, then pro tanto these provisions do not 
apply. 

This is sought to be described as an application of the 
principle of ' reciprocity ' and indeed Section 118 of the Act 
actually lays down that if a convention is made between the 
British Government and the Federal Government providing 
for similarity of treatment to each other's nationals and com
panies on a basis of reciprocity, the King-Emperor is empowered 
by Order-in-Council to declare that, since the purpose of these 
provisions is fulfilled by such a convention, these sections are 
suspended for the duration of such convention. 

Actually, the reciprocity which is guaranteed ·by the Act is 
about as reciprocal as the Free Trade between Britain and 
India throughout the nineteenth century was free. 

The number of Indians residing in the United Kingdom and 
the number of Indian companies doing business there is so 
negligible compared to the huge British vested interests in 
India, whether in the Services or in the capital invested in trade 
or shipping with India and in industries and plantations in 
India, that reciprocity in such conditions is at best a painful 
joke. 

It reminds one of the suggestion made by a wag when 
Italian aggression started against Abyssinia that the Suez 
Canal Companv should impartially declare the Suez closed to 
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the ships of both Italy and Abyssinia ! Such, in fact, is the 
reciprocity· of •the Government of India Act. 

The foregoing provisions . of Chapter III of Part V of the 
Act are further buttressed by the creation, at the suggestion of 
the Joint Parliamentary Committee, of additional special res
ponsibilities of the Governor-General and Governors. Among 
those of the Governor-General are enumerated the prevention 
of actions which would subject goods of United Kingdom origin 
imported into India to discriminatory or penal treatment, while 
both the Governor-General and Governors are charged with 
" the securing in the sphere of executive action of the purposes 
which the provisions of Chapter III of Part V of this Act are 
designed to secure in relation to legislation " (Sections 12 
and 52). 

Another way in which the independence of the Legislature 
is limited is by giving the Governor in his discretion power to 
make rules for regulating the procedure of the Chambers regard
ing matters affecting the functions he has to discharge in his 
discretion or in the exercise of his individual judgment ; for 
the timely transaction of financial business ; for prohibiting 
discussion without.his consent regarding any Indian State or 
its ruler, or relations with foreign powers, or excluded areas 
(Section 84). 

At the .very first session of the new Provincial Legislature, 
the.· Governor of Bihar . thought it fit to bar discussion of a 
resolution for the hoisting of the National Flag on public 
buildings. It is difficult to see where the Governor claimed to 
derive the power to do so. It certainly could not be from 
Section 84. 

On the other hand,. when the Bengal Assembly discussed and 
passed a resolution that 60 per cent of the appointments in the 
Provincial Service should be reserved for Muslims, who con
stitute 55 per • cent of the population, the Governor .did not 
think it fit t() interfere. There was an outcry at this and it was 
asserted that the resolution was ' illegal ' on the ground that 
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it contravened Section 298(1) and (3) and Section 52(1)(b) of 
the Government of India Act. Critics of the Governor also cited 
paragraph 9 of the Instrument of Instructions to the Governor : 

" Further, our Governor shall interpret the said special 
responsibility as requiring him to secure a due proportion 
of appointments in our services to the several comnmnities 
and, so far as there may be in his Province at the date of 
issue of these our instructions an accepted policy in this 
regard, he shall be guided thereby, unless he is further 
satisfied that modification of that policy is essential in the 
interests of the communities affected or of the welfare of 
the people." 

While one can sympathise with the resentment felt against 
such a resolution, it was one whiCh technically was quite 
within the competence of the Legislative Assembly to pass. The 
considerations urged above do, however, indicate the possibility 
of intervention by the Governor at a stage when the Bengal 
Ministry seek to put such a policy into actual effect. 

The Chamber or Chambers of the Legislature have the right 
to make rules generally for the conduct of their business. What 
happens when the rules made by the Governor are inconsistent 
with those of the Chamber ? The Act does not leave the matter 
in doubt. In case of a conflict, the rules made by the Governor 
shall prevail (Section 84). 

The Governor has yet another right to bar discussion in the 
Legislature. If he in his discretion certifies that the discussion 
of a Bill or a clause of or an amertdment to it would affect the 
discharge of his special responsibility for the prevention of any 
grave menace to the peace or tranquillity of the province or any 
part thereof and directs that the Bill, clause or amendment 
should not be proceeded with, hi~ directions must be carried 
out (Section 86). 

The final blow to the supremacy of Provincial Legislatures 
comes from the legislative powers of the Governor. 
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Not only is the Governor, as the King~Emperor's represent
ative, part of the law-making machinery along with the 
Chamber or Chambers, he is by himself an alternative 
legislature all complete. 

The least objectionable or obnoxious legislative power of 
the Governor is that of promulgating an ordinance when the 
Legislature is not .in session (Section 88). He may do/so when 
he is satisfied that " circumstances . exist which render it 
necessary for him to take immediate action.... It should be 
borne in mind that this power, except in certain cases, inheres 
in the Governor acting on the advice of his Ministers. In view 
of this and the fact. that such an ordinance ceases to operate 
six weeks from the reassembly of the Legislature or even earlier 
on a resolution disapproving it being passed by the Legislature, 
this particular kind. of ordinance does not encroach much on 
the domain of the Legislature. 

There have already been some. occasions for the use of the 
Governor's. power to promulgate ordinances under Section SS 
of the Act. Two very recent instances. are the Madras Temple 
Entry Indemnity Ordinance and the Bombay Fodder and 
Grain ControlOfdinance. 

The ]tf<tdrasOrdinance waspromulgated.on 17th July, 1939. 
Lt:gislation for the entry into • ··temples of . harijans . who. were 
exclude(} from such entry and worship had already been enacted 
in Madras. It had becqme necessary, however, to fortify such 
legislation by • devising means by which those who acted in 
furtherance of . such reforms should be indemnified and 
protected. As the Madras Legislature was not in session and 
immediate action was found to be necessary, recourse was had 
to this ordinance-making power. 

The Bombay Ordinance, which was promulgated on 12th 
August, 1939, was a result of the .shortage of rain and the 
famine conditions in the presidency. The . immediate necessity 
of controlling and regulating the supply and distribution of 
fodder and grain through the regulation of prices and otherwise 



86 INDIA'S CONSTITUTION AT WORK 

and the fact that the Legislature was not then in session were 
cited as its justification. 

In both cases it was stated that the instructions of the 
Governor-General under proviso (b) of Section 88 of the Act 
had been secured and that legislation on the same lines would 
he introduced as soon as the Legislatures met. 

There is another variety of ordinance, however, which is 
positively obnoxious-that which may be promulgated by the 
Governor in his discretion even when the Legislature is in 
session (Section 89). In order to exercise this power, the 
Governor should be '' satisfied that circumstances exist which 
render it necessary for him to take immediate action for the 
purpose of enabling him satisfactorily to discharge his functions 
in so far as he is by or under this Act required in the exercise 
thereof to act in his discretion, or to exercise his individual 
judgment." 

An ordinance so promulgated is to continue in operation for 
six months and may be renewed for a further period of six 
months. 

Last but not least is the Governor's Act, which differs from 
an ordinance in its permanence. This again is a discretionary 
power of the Governor and may be exercised by him " for the 
purpose of enabling him satisfactorily to discharge his functions 
in so far as he is by or under this Act required in the exercise 
thereof to act in his discretion or to exercise his individual 
judgment" (Section 90). There is one preliminary, however, 
that has to be gone through before such an Act can be enacted 
and that is for the Governor to send a message to the Chamber 
or Chambers explaining the reasons which make such legislation 
necessary and either the Act, or a draft Bill which he may 
enact as an Act after a month, allowing the Chamber or 
Chambers an opportunity to present an address to him with 
reference to such Bill. 

The limitations hitherto mentioned to the supremacy of 
Provincial Legislatures have all been such as to leave, while 
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trespassing on their domains, some residue of power to them. 
The Act contains one provision, however, which enables a 
Provincial Legislature to be wiped out of existence by the fiat 
of the Governor in his • discretion with the concurrence. of the 
Governor-Generai in his discretion. 

This drastic step can .be taken by a Govemor•if he is satisfied 
'' that a situation has arisen .in which the government of the 
Province cannot be carried on in accordance with the 
provisions of this Act" (Section 93). He may then issue a 
Proclamation declaring as ef(ercisable in his discretion such of 
his functions as he may specify and assuming to himself all 
or any of the powers vested in any provincial body or 
authority, except a High Court. 

To start with, such a Proclamation would remain in force 
for six months but it can be kept alive for twelve months at 
a time by resolutions approving of its continuance by both 
Houses of Parliament, totalling in all three years. 



CHAPTER V 

Limits of Responsible Government 

THE way in which the administration of the provinces is to 
be conducted is laid down in Section 50 of the Act. Starting 
with the general proposition that there should be 8. Council of 
Ministers to aid and advise the Governor, the section proceeds 
to lay down three limitations-first, that the Council of 
Ministers have ·no locus standi concerning those functions of 
the Governor which he is to exercise in his discretion ; 
secondly, that the Governor is free to exercise his individual 
judgment wherever he is required by the Act to do so ; and 
thirdly, that the Governor will be the final judge as to whether 
any matter is or is not a matter as regards which he is required 
to act in his discretion or to exercise his individual judgment. 

There are, therefore, three ways in which a Governor can 
function :-

(1) on the advice of his Ministers ; 

(2) in the exercise of his individual judgment after con· 
suiting his Ministers ; and 

(S) in his discretion, without consulting his Ministers. 

Since the Constitution specifies the occasions on which the 
Governor's discretion or individual judgment should have its 
way, the advice of the Ministers is effective only in the residue 
of cases and it is only by surveying, however cursorily, the 
boundary lines that we can have an idea of the field of 
responsible government in the provinces. 

The question of reserve powers or ' safeguards,' as they are 
popularly described, is one which has been the centre of con
troversy ever since the Simon Commission submitted its report. 

They already figured very prominently in the White Paper 
of 1933 which recorded the results of the so-called Round 
Table Conferences. 
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The Joint Parliamentary · Committee were not; however, 
satisfied. They felt that .the Governor's power to act on his own 
authority-which they referred to as an ' inherent power '-
was not set forth with .sufficient clearness in. the White Paper 
and that it should. be more explicitly defined ; alld defined 
it was. 

According to the Joint.Parliamentary Committee, the reserve 
powers are intended to fulfil the functions of supplying the 
need for flexibility, for a strong executive, for efficient adminis
tration and for holding the scales even between conflicting 
interests. Let us see them as they have emerged from the 
legislative anvil. 

Broadly speaking, the··· Governor's powers are the• same for 
the province as the Governor-General ·• enjoys for the whole 
country,· with this distinction that, while he has no Reserved 
Departments lmder his . personal control and no special res
ponsibility for finance, he has the Excluded Areas to administer 
in his discretion and •· the Partially Excluded Areas according to 
his individual judgment and the extra obligation to execute the 
Governor-General's orders. 

The power • of the Governor to • act •• in his discretion free from 
ministerial advice comes into play on numerous occasions. 

First, there is territory covered by the creation of Excluded 
Areas in the provinces (Section 92) in. respect of which the 
Governor is to exercise his functions in his discretion and also 
to decide whether any Act of the Federal or Provincial 
Legislature is or is not to apply. Administration of partially 
excluded areas is made a special responsibility of the 
Governor. 

This is a territorial limitation on responsible government in 
the • provinces which was sought to be justified on the grounds 
that the inhabitants of tribal areas were not equipped to take 
their place in a democratic system of government and that their 
interests were liable to be neglected at the hands of a popular 
Ministry. 
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An interesting comment on this forms part of a report 
recently made by Mr. D. Symington, a member of the Indian 
Civil Service, who was deputed as a Special Officer to conduct 
an inquiry into conditions among the aboriginal and hill tribes 
in the partially excluded areas in the Bombay Presidency. 
Writing about the belief on which the reasons for the exclusion 
from the sphere of responsible government of such areas men
tioned in the previous paragraph were based, Mr. Symington 
observes : 

'' There will not be many dissentients from the first part 
of this belief. Whether the second part is justified or not 
is a matter which only the future can show ; at present 
I need hardly say the indications are to the contrary." 

Certainly the keen interest taken by the popular governments 
in the welfare and emancipation of the backward tribes has 
belied the fears professed by the imperialist framers of the 
Constitution and shown their solicitude to have been misplaced. 

Among other important functions which are discretionary are 
the selection and dismissal of Ministers (Section 51(5) ), the 
summoning, proroguing and dissolving of Chambers of the 
Legislature (Section 62), addressing and sending messages to 
the Legislature (Section 63), summoning joint sittings of the 
two Chambers (Section 74(2) ), stopping proceedings in the 
Legislature which affect the discharge of the special respon
sibility for preventing any menace to peace and tranquillity 
{Section 86), assenting to Bills or returning them to the Legis~ 
lature for reconsideration (Section 75), framing rules of 
procedure for the Legislature (Section 84) and deciding whether 
or not certain expenditure is charged on the revenues of the . 
province (Section 78(4) ). 

If the Governor is satisfied that the peace or tranquillity of 
the province is endangered by operations of persons com
mitting or conspiring to commit crimes of violence intended. to 
overthrow Government, he is empowered to direct that such 
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·functions of his as he may specify shall be exercised by him in 
his discretion (Section 57) and he can also make rules for 
>Securing that no records or information regarding the sources 
from which information may • be obtained regarding such crimes 
.shall be disclosed or given to any person (including his own 
Ministers) save at his direction (Section 58). It will be noticed 
here that the Governor is the sole judge of the danger to peace 
and tranquillity, of the nature and limits of the functions which 
should be removed from ministerial control and of the way in 
which they should be exercised ! 

There is in the Act only one discretionary power which the 
'Governor may exercise after consulting his Ministers. That is 
the power to make rules to regulate the conduct of business of 
the Provincial Governments and its allocation among 
Ministers (Section 59). 

Then there are the law-making powers of the .Governor in his 
discretion, extending to the promulgation of Ordinances 
'(Section $9) and enacting Governor's Acts (Section 90). 

Last but not least is the drastic power under Section 93 
whereby if the Governor is satisfied that a situation has arisen 
irt whieh the go~einment of a province cannot be carried on 
in accordance with the provisions of the Act, he may by 
Proclamation declare that his functions shall, to the extent 
.specified, be exercisable in his discretion and assume to himself 
all or any of the powers of any provincial body or authority. 

Section 52 specifies the special responsibilities which the 
Constitution confers on the Governor. The cumulative effect of 
t1Je list of special responsibilities justifies the statement of Sir 
Samuel Hoare that it covers the entire field of administration : 
the prevention of any grave menace to the peace or tranquillity 
of the province, the safeguarding of the legitimate interests of 
the minorities, the safeguarding of the rights and legitimate 
interests-whatever that may mean-Of the members of the 
Public Services and their dependents, the prevention in the 
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sphere of executive action of discrimination against Britisher& 
and British concerns, the peace and good government of 
partially excluded areas, the protection of the rights of Indian 
States and of their rulers, and the execution of orders or 
directions of the Governor-General in his discretion. 

Other purposes besides these special responsibilities for which 
the Governor is to act in the exercise of his individual judgment 
are the appointment of . the Advocate-General (Section 88), 
making or altering of rules or orders affecting the organization 
of the police force (Section 56) and the inclusion in the budget 
of grants for expenditure necessary for the discharge of his 
special responsibilities (Section 78). 

It will be remarked that no special responsibility is imposed 
on the Governor for the finances of the province. As against 
this, Professor K. T. Shah goes so far as to say in his work on 
Provincial Autonomy that, if Sections 78 and 80 are read 
together with Section 82, what amounts to an overriding power 
regarding finance must be admitted to be vested in the 
Governor. 

Finance and ' Law and Order ' were in fact the departments 
regarding which British interests tried their best to prevent 
transfer of power to Provincial Cabinets. Having failed in their 
frontal attack, by a series of flank attacks they succeeded in 
getting incorporated various detailed provisions whose cumu
lative effect very nearly approaches their original purpose. 

This object was largely encompassed with the aid of the 
Joint Parliamentary Committee who admitted that " among 
other alterations in the White Paper, we have felt obliged to 
make a number of additional recommendations in regard to the 
Governor's sources of information, the protection of the police 
and the enforcement of Law and Order" (page 13). 

The attempts of the British Indian Delegation to limit these 
inroads into responsible government failed, their suggestions. 
being rejected almost in toto. 
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Justifying these retrograde moves, Professor Keith states : 

" The necessity of giving authority to ·the Governor is 
proved by the refusal of the Indian Legislature in Sep
tember, 1935, .to . give permanent force to the legislation 
necessary to combat terrorism." 

Si.- ~)ll.l,le1 .. Hoare, with that capacity of saying outrageously 
inaccurate things with the utmost sang-froid which ·he displays 
to great advantage, described · theJ¥tfegu;;u:<l~ .. !+;;i•·'.§ignposts' ; 
.apropos of which description, a critic aptly declared : 

"Signposts are no doubt. very convenient things, but 
when they an~ so scattered as to occupy almost every 
vantage point on the field, they become not only · a 
nuisance but a dangerous impediment." 

. Another m~;;taphor employed by Sir Samuel Hoare is that he 
re~arded the .. safeg11ards ,'' not~as ·a•stooe wall •. that.. blocks ·the 
road but as a hedge on. eac]l §ide wl1ich JlQ good .drive:r ever 
touch(:)s. put •• whicl1. pryvents people .. fr()m falling .. into the. ditch.'' 
It does not seem to haveoccurred to him that they may on the 
contrary tum out to be boulders on the way impeding all 
progress. 

On the other hand, even so moderate· and conservative a 
politician as. Sif., .. (;;l;J.iJna$1 Setalvad was • drivel). .by . .this 
·ctC£jlmulatioil. of special powers to declare that '' :responsibility 
is buried . in .. a pile of. resecyat.jQil.~. safeg11ards .. and discretions." 

In this connection, one question that arises is. whether, after 
all, the · Constitution has made such a clean break with the 
s.ystern of Dyarchy embodied in the Act of 1919. 

Speaking before the Joint Parliamentary Committee, Sir 
Malcolm Hailey, one of the most astute and experienced of 
Indian ·Civil Servants, .and .himself an ex-Governor, had thus 
posed the problem :~ 

" Our difficulty arising 'from the existence of Dyarchy 
in the provinces was due to the fact that we are really, in 
effect, on both sides dealing with one common field of 



94 INDIA'S CONSTITUTION AT WORK 

administration .. , . and it was because you had two 
diverse authorities dealing with the same field that the 
difficulties of Dyarchy arose." 

Bearing in mind Sir Samuel Hoare's statement that the 
special responsibilities are '' duties imposed upon the Governors 
that cover the entire field of admini~tration,'' .ID\lY we not 
justifiably conclude that the position of divided .. or blurred 
responsibilities . still· qbtains ? 

In order that the acts of the Governor-General and the 
Governors in their discretion or in the discharge of their special 
responsibilities should not be entirely irresponsible and free 
from control and check, the Act provided that for all such acts 
these satraps should be responsible to the Secretary of State 
and through him to the British Parliament. 

After the inauguration of Provincial Autonomy, the question 
arose in both Houses of Parliament as to the right of members 
to ask questions regarding acts of the Provincial Governments 
as in the past. 

The discussions arose out of the refusal in June, 1937, of the 
Minister to reply to a question about the communal disturbances. 
at Lucknow on the gro~nd that the matter was to be dealt with 
by the Ministry in the province concerned. 

Lord Lloyd in the House of Lords and Mr. Winston 
Churchill in the Commons raised the issue and asked for an 
authoritative interpretation of the position. 

On 17thJune, .. J.937., Mr. Neville Chamberlain, 
Minister, made a considered statement in the 
Commons and arrived at the following conclusions 

the Prime 
House of 

• ' So far as the Ministers' responsibilities to the 
provincial legislature are concerned it will be entirely 
inappropriate if the House of Commons were to call in 
question or criticise by question and answer their policies 
and activities . . . . A broad general guiding principle 
ought to be adopted regarding the admissibility of 
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questions on Indian provincial affairs .. Such questions ought 
not now to be regarded in order unless it is shown that 
either the action at issue has been taken by the Governor 
without consulting the Ministers or against . their advice 
or in the alternative that the Governor is in possession of 
powers applicable to a case \Vhich he has failed to exercise. 
I also suggest that even this right ought to be used with 
discretion and restraint." 

As. we have. seen already, Section 50 of the .A,cLcontemplates 
three categories of acts. of tll.!Ol. G()Y~J:n()r ()f a proyin~e=,those 

where he exercises his ft:lnctions on the advice of hisyMinisters ; 
those where he is required by the Act to act in his discretion ; 
and the intermediate category where,. having se~ured the 
advice of his Ministers, he •is left free to exercise his individual 
judgment. But do these really exhaust the entire field of action 
of the Governor·? Apparently so it was contemplated by the 
framers of the Act. All the same, it is possible to think of 
some situation~ arising where a function of the Provincial 
Governor may not fit into any of the three compartments. 

Take, for instance, the appointment of Judges of the High 
Courts. While substantive appointments are made by the 
King-Emperor, .• temporary and additional appointments are 
made by the Governor-General in his discretion under Section 
222 of the • Act. •• In so doing, it is a matter of praCtice for the 
Governor·General to consult the Governor of the Province 
concerned. 

The question arises : should the advice or recommendation 
of the Governor be given • in accordance with the advice of his 
Ministers or should it be his own personal choice ? 

Advising the · Governor ... General il1 this matter is nowhere 
included • in the .. Governor's discretionary powers nor in the 
functions regarding which he has to exercise his individual 
judgment. It tan be argued, therefore, that this function forms 
part of thafresidue regarding which, according to Section 50(1) 
of the Act, the Council of Ministers is to " aid and advise the 
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Governor." The transfer of Law and Order to the popular 
Ministry is complete under the new Constitution, sub
ject to the reservations regarding the police force, 
crimes of violence and sources of information . regarding 
such crimes which are made in Sections 56, 57 and 
58 of the Act respectively. It may, therefore, . be argued that 
it would be improper for the Governor to make any recom
mendation to the Governor-General behind the back of his 
Cabinet or at least of his Judicial Minister. 

On the other hand, it can be contended that appointments 
of temporary or a<;lditional Judges of the . High Court are to be 
made by the Govemor,..General in his discretion and that when 
he consults the Provincial Governor he consults him personally 
and not because the Act asks him to do so. It may be sought 
to buttress the argument with the further consideration that 
the Constitution aims at the independence of the judiciary, 
which would hardly be advanced if the Provincial Cabinet were 
to recommend their own nominees. This contention does not, 
of course, rule out the possibility of informal consultation with 
the Judicial Minister on the part of the Governor. 

It appears that in a certain province this matter did in fact 
come to a head, a member of the interim Ministry which was 
in office from April to July, 1937, resenting the Ministers being 
ignored and proposing that the Federal Court should be moved 
for an authoritative interpretation of the position. It is doubtful 
whether such a reference to the Federal Court could be made 
under Section 204, because, even though the term 1 federation' 
in that section is held, by virtue of Section 313(3}, to cover the 
Governor-General, here no question can be said to be in issue 
1

' on which the existence or extent of a legal right depends.'' 
It seems, however, that the same purpose would be served by 
resorting to Section 213, provided the Governor-General could 
be persuaded to ask for the Federal Court's opinion. For some 
reason or other, however, this rather knotty point has not been 
carried as yet to the Federal Court. 



CHAPTER VI 

The Initial. Impasse 
BEFORE we can atterppt to examine how the ·Provincial 

Governments have functioned in the past two years we shall 
have to make a digression and refer to the crisis. that arose at 
the very commencement of the new regime. This • crisis was the 
result of grave misgivings as to the attitude of the Governors 
towards their Ministers should the Congress accept office. It 
lasted for three months and the functioning of Provincial 
Autonomy was • made possible only after it was resolved to the 
satisfaction of the popular party. 

The election~ to the Provincial Legislatures early in 1937 had 
resulted in the. Congress securing a majority. in the lower. House 
in six out of.the eleven provinces, while in one or two others it 
was the biggest single party and well within reach of securing 
a majority. 

This result produced the intriguing problem of how the 
Congress would utilize those majorities. The resolution of the 
Congress Session at Faizpur had condemned the Government 
of India Act lock, stock and barrel. It had declared that the 
(:ongress contested the elections to the legislatures set up under 
the Act for the sole purpose of combating and wrecking the 
Constitution. It had been silent, however, on the question of 
whether for the purpose of destroying the Constitution it . was 
prepared to authorize the formation of Cabinets where it con
trolled the Legislature in a particular province. On this 
question, a long-drawn controversy had been in progress 
between the different elements in the Congress, the more con
stitutionally minded being inclined to acceptance of adminis
trative office and responsibility, the Congress Socialists and 
other radicals being implacably opposed to such an adventure. 

At last, in. March, 193'Z, the All--India Congress Committee 
met in Delhi to take the fateful decision. By a majority, the 

8 
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Committee adopted a resolution, the material portion of. which 
reads as follows : 

" And on the pending question of office accept~nj;e .and 
in pursuance of the policy summed .up jn, the foregoing 
paragraphs, the All-India Congress Committee·•• authorizes 
and permits the acceptance of office in provinces where 
Congress commands a majority' in the legislatures provided 
that the leader of the Congress Party in the Legislature is 
.satisfied and is in a position to state publicly that the 
aovernor will not use his special powers .of interf~rence. 
or. set aside the advice of the Ministers in regard to their 
constitutional activities.'' 

This formula, which was adopted by the All-India Congress 
Committee and which owed its origin to Mahatma. Gandhi, left 
the position very nebulous indeed, but it was generally wel
comed. The then Under-Secretary of State for India, Mr. R. A. 
Butler, speaking at a meeting of the Parliamentary Conser
vative Committee for India, remarked that the Congress 
decision was a healthy sign of realism and would result in the 
possibilities of the new Constitution being tried out. 

Unexpected developments followed, however, when in the 
course of the next few days the Governors of provinces with 
Congress majorities called on the respective party leaders to 
form Cabinets and were faced with demands for assurances. 

The specific nature of the demand, which was uniform in all 
provinces, can be gathered from a reference to it in the course 
of a statement by the Governor of Bihar : 

"Mr. Sinha .... stated that he could only accept the 
invitation to form a Ministry if he were able to issue a 
statement containing the words : ' I have been assured 
by His Excellency that he will not use, in regard to the 
constitutional activities of the Cabinet, his special powers 
of interference or set aside the advice of my Cabinet.' " 

This demand was equally uniformly resisted by the 
Governors who were obviously acting under instructi<>ns from 
the British Government. The communique issue,;l .. py . the 
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Secretary to the Govemo:r of Madras is typical of fb.() Governors• 
attitude : 

" On 25th March, the Governor invited Mr. C. Raja
gopalachar, leader~.of •the. Congress Party in the Madras 
Legislature, to assist him in forming the Ministry. 

" Mr. Rajagopalachar at his .first ,interview intimated 
that he should not accept the jnvitation unless an assur
ance was given by the Governor that he would not use his 
special powers or exercise the functions which are by law 
left to his discretion or individual judgment. 

" His Excellency replied that it was impracticable for 
constitutional reasons for him to divest himself of the 
responsibilities and duties which have been placed upon his 
shoulders by Parliament and that it was therefore not 
within his po\¥erto. give any such guarantee .• At the same 
time His Excellency intimated Mr: Rajagopalachar that 
he could rely upon receiving all possible help, sympathy 
and co-operation in the event of his forming the 
Ministry .... 

" His Excellency . . . . wishes to make it plain to the 
public that the decision is that of the Congress Party 
themselves, that the terms of the statute are mandatory 
;1nd that the obligations . imposed by the Act and by the 
Instr~111ent of Instructions on Governors in respect of the 
use of speCial powers are of such ·a nature that even if he 
wished to relieve himself of them, it worild not be in his 
power to do so. On the other hand, His Excellency wishes 
to state as representative of the King-Emperor in this 
presidency that he is above party • politics altogether and 
that within the four corners of the Gove~ment of India 
Act he will always be willing and indeed anxious to extend 
the utmost help, sympathy and support to any Ministry 
from whatever section of political opinion it may be 
drawn. 

" At the present juncture His Excellency believes that 
time should be given for reconsideration of the position. 
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An interim Ministry will therefore be formed at once in 
order that the King-Emperor's Government may be carried 
on and His Excellency hopes that by thus providing a 
period for such reconsideration, it will eventually be found 
possible to form a Ministry which will command the 
confidence of the present Legislature." 

The most detailed and significant statement of the Congress 
case was made by Sjt. C. Rajagopalachar in reply to the 
communique of the Governor of Madras : 

'' I explained to him that I and my Cabinet should be 
given the fullest freedom of action inside the scope of 
Provincial Autonomy said to be given under the Govern
ment of India Act and that while we remained in office 
and undertake responsibility of government of the pro
vince, His Excellency should assure us that he would not 
use his special powers of interference or set aside the 
advice of his Ministers. 

" I regret to say that beyond a general offer of goodwill 
and co-operation, His Excellency has refused to assist us 
with any assurance of non-interference, formal or 
informal .... 

" I pointed out that what we wanted as a condition 
precedent to the undertaking of responsibilities was not 
amendment of the statute now and here or any extension 
of the limited scope of Provincial Autonomy but that even 
while safeguards remained intact as regards possible inter
ferences from the Secretary of State and the Viceroy we 
should have a gentleman's agreement between His 
Excellency and me, whom he had called, that his own 
discretionary powers of interference as a Provincial 
Governor should not be put in motion. I explained 
that when a Provincial Governor invites me on 
the basis of the verdict of the electorate to form 
the Government and undertake responsibility, he 
has the right under the Act to give me an assur
ance of non-interference. That we felt as necessary 
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for the efficient discharge of that responsibility. If it be 
true that real discretion is given to the Governor of a 
province, it must be within his power to use it .or not to 
use it and if he is convinced that we can get an atmosphere 
and the psychology necessary for. the efficient discharge• of 
Cabinet responsibility only by • assuring non-interference he 
would use his discretion best only by non-use. To deny that 
right to the Governor of a Province is denial of Provincial 
Autonomy. 

" The e:s:periment was worth trying • only if there was 
a clear indication on the other side of readiness to part 
with power at least in the sphere of a province and the 
refusal of this at the threshold is better for the nation than 
breakdown after . passing through humiliating conditions 
suffered in silence .... " 

Faced with the refusal ()f the. Congress to form Cabinets, the 
Governors invited leaders of various minority groups to under
take the responsibility. Indeed, in the Frontier Province, despite 
the Congress being the biggest single party, the Governor 
invited Sir Abdul Quyum to fohn a coalition Ministry. 

By 1st April, Cabinets were appointed in practically every 
province, including ' interim ' . minority Ministries in • the 
provinces in· question. 

<.On .31st March' 1937, came • Mahatm.a. .. (Ja,ndh:i~s e:s:pla.nation 
as the self-confessed .. " sole .. auth.or .• of • the . office~;;~.cceptance 
clause " and " the originator of the . idea of <~.tlaching .the 
condition to office acceptance " : 

" My desire was not to lay down any impossible con
dition. On the contrary, I wanted to devise a con
dition that could be easily accepted by the Governors. 
There was no intention whatsoever to lay down conditions 
whose acceptance would mean the slightest abrogation 
of the Constitution . . . . 

" The object of that section of the Congress which 
believed in office acceptance was, pending the creation by 
means consistent with the Congress creed and non~violence 
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of a situation that would transfer all power to the people, 
to work offices so as to strengthen the Congress which has 
been shown to predominantly represent mass opinion. 

" I felt that this object could not be secured. unless there 
was a gentlemanly understanding betw.een the . Gqvernors 
and their Congress Ministers that they wottld • .npLexercise 
their special powers of interference so .long as th$ :Mi;nh;ters 
acted within the Constitution. Not to do so would be to 
court an almost immediate deadlock after entering upon 
office .... 

'' Have I not heard Sir Samuel Hoare and other 
Ministers saying in so many words that ·ordinarily 
Governors would not use their admittedly large powers of 
interference ? I claim that the • Congress formula. has asked 
for nothing more . . . . 

" It does, therefore, appear to be that once more the 
British Government have broken to the heart what they 
have promised to the ear .... 

" By flouting a majority obtained through the machinery 
of their creation they, in plain language, ended autonomy, 
which they claim the constitution has given to the 
provinces. 

"The rule, therefore, will now be a rule of the sword, 
not of the pen nor of the inclisputable maiqrity. Any way, 
that is the only interpretation which, with all the good
will in the world, I can put upon the Government's action, 
for. I believe in the cent per cent honesty of my ·formula 
whose acceptance might have prevented the crisis and 
resulted in a natural, orderly and peaceful transfer of 
power from the bureaucracy to the largest and fullest 
democracy known to the world." 

The first of April brought, on the .one hand, a message from 
the King-Emperor : 

" To-day the first part of those constitutional reforms 
upon which Indians and British alike have bestowed so 
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much thought and work comes into operation. I cannot 
let the day pass without assuring my Indian subjects that 

' my thoughts and good wishes are with them on this 
occasion. 

" A new chapter is thus opening and it is my fervent 
hope and prayer that opportunities now available to them 
will be used wisely a.nd generortsly for . the lasting benefit 
of all my Indian people." 

On the other hand, the same day brought also a nation-wide 
hartal (general strike) as a protest against the introduction of 
the unwanted Constitution, accompanied by. the arrest of a 
certain number of Congressmen in Delhi and Patna. 

Jubilantly, Mr. I(. :M:· Munshi declared that at. the first 
touch of the popular will, " without firing a shot," the 
Constitution had fallen. 

In the weeks arid • months that followed, a veritable tornado 
of speeches a11darticles and statements burst over India, mostly 
on the question whether the Congress demand or the Governor's 
refusal was justified and. over the. constitutionality of the interim 
Ministries. 

The crux of the matter, Sb far as the main issue was con
cerned, was touched upon by Sir Hyde Govan, the Governor 
of the Central ProVinces,· when on 29th March, 1937, he thus 
posed the . question : 

"Theiss1le is a simple one ; does the Congress accept 
those provisions (regarding the special powers of the 
Governors) or does it not ? " 

A day later came a statement from the Rt. ... !fonourable 
Srinivasa Sastri deploring the deadlock and condemning the 
blundering stubbornness of the British Government. 

" The ingenUity of lawyers," he declared, " is quite 
equal to the task of devising formula! which would have 
saved the scope and tenor of the law, while giving the 
Congress Cabiriets the security from interlerence which 
they demand." 
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The Council of the Western India Liberal Associatio!l, which 
met . on . Slst . March, 19S7, . with .. Sir Chiznanlal SetaJv~cl. in the 
chair. t~ok a dillerent view. II~ving deplo~ed lli{ refqsal of. --: 
the Congress to take office and reiterated its dislike of many ' 
of the safeguards which it characterized as '' the ugliest features 
of the Constitution,'' the Councilwentonto•opine : 

"When the Act requires the Governor to act with 
regard to certain functions in his discretion it does not 
mean that it is open to him to refrain from exercising those 
functions. These functions and responsibilities are imposed 
on him by the Act .... He cannot, however, divest 
himself of those functions which are obligatory. Mr. Raja
gopalachar is, therefore, asking for what he himself 
disowns, namely, the amendment of the Statute. 

" It is not therefore constitutionally or legally correct 
for the Congress Party to ask for the assurance in the form 
in which they made it or for the Governor to give such 
an assurance . . . . The condition in the form in which it 
was put was unfortunately drafted, for on the face of it it 
means and involves what Mr. Gandhi says he never 
intended.'' 

This opinion was endorsed on 2nd April, 1937, by Sir Tej 
Bab.adur Sa pru : 

"On the legal side, I have no doubt whatsoever that 
the interpretation of the Act by the Governors is. right and 
that they could not, so long as the Act stands on the 
Statgte Book, contract themselves out of their statutory 
obligations and responsibilities ..•... He would not, if he 
agreed to such a proposal, be establishing a convention, 
he would be legislating." 

A few days later, in the course of another pronouncement, 
Sir Tej lamented that " there is a strange fatality in our affairs 
and generally it takes the shape of formula! which lead to 
unexpected results." 

On 6th April, 193'{, Lord Lothian wrote to the London Times 
stating tl:lat Gandhiji's statement seemed to him to be based 
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on a complete misunderstanding of the .. way in which the 
system of responsible government works in • practice . and of 

~agraphs 8 and 9 of the Instrument . of Instructions to 
Governors. After giving illustrations from events in the 
Dominions, Lord Lothian concluded .. witlj, .(,). ~P,gt$~p~ipn : 

" If Congress leaders take the course ordinarily adopted 
under responsible government and, without asking for 
assurances, accept office and formulate their practical 
proposals oLreform, pass them into law and advise the 
Governor that ihey will be responsible for the consequences 
and for Law and Order, I think they will find themselves 
endowed with both power and responsibility • for the 
government of their provinces." 

On 8th April, 1937, Lord Lothian raised a discussion in the 
House of ·Lords ••by asking. for information• regarding the cir
cumstances in . which Congress leaders had refused office. 

It was in reply to this query that Lord Zetland made his first 
pronouncement ()n the constitutional crisis. 

Reviewing the events of the past few days, the Secretary 
of State for India stated that the Viceroy with his full 
approvaL reminded the Governors· that while they were 
f~lly entitled to offer-and indeed, he hoped they would 

~~e~---t~ . . the .. S.~~pr~ }e~der~. the fu1lest support possible 
withiri tlle ·framework of the Constitution, Parliament had 
imposed upon them· certain obligations of which, without 
the authority of Parliament, they could not ·divest 
themselves. 

He then referred to the All-India Congress Committee 
resolution • in which there seemed to him to be a certain 
ambiguity, particularly about the phrase " in regard to 
their constitutional activities.'' 

Lord Zetland characterized as '' most surprising '' 
Gandhiji's statements that his desire was not to lay down 
any impossible condition and that the Congress had really 
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asked for nothing more than what Sir Samuel Hoare had 
himself declared. 

Lord Zetland said he had Sir Samuel Hoare's autho~ 
for saying that while Sir Samuel had often expressed the 
view that no occasion for the use by the Governor of his 
reserve powers need necessarily arise, he never uttered a 
word which could possibly suggest that he ever contem
plated a Governor pledging himself in advance not to use 
his special powers. 

According to the Secretary of State, Gandhiji's state
ment was so astonishing that it appeared explicable only 
on the assumption either that he had never read the Act 
and the Instrument of Instructions or the report of the 
Select Committee or that, if he had done so, he had com
pletely forgotten, when he made his statement, the provi
sions embodied in those documents respecting the special 
responsibilities vested in the Governors. 

Declaring that the demand made to the Governors was 
one which, without an amendment of the Constitution, 
they could not possibly accept, Lord Zetland illustrated his 
point by drawing attention to Section 52 of the Act and 
paragraph 8 of the Instrument of Instructions and point
ing out that a reduction in the number of schools for a 
minority community by a Ministry would be clearly within 
the Congress formula for it would be legal and could not 
be described as other than a constitutional activity. So the 
Governor would no longer be free to protect the minority. 
It was precisely because it was realized that such an action 
would be possible · within the Constitution, said Lord 
Zetland, that Parliament had inserted the safeguards. 

The Secretary of State then proceeded to quote an 
Indian newspaper which had compared the Congress 
demand for non-interference by Governors to incendiaries 
demanding an assurance that fire engines would not be 
used to put out a conflagration they had started. 
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He concluded by stressing that the reserve powers were 
an integral part of the Constitution and could not be 
abrogated except by Parliament .itself and the Governors 
could not treat the Congress as a privileged body exempt 
from the provisions of the Constitution by which all other 
parties were bound. 

This speech of the Secretary of State. banged the door in 
the face of any compromise or understanding. Pandit Jawa
harlal Nehru described himself as " completely satisfied with 
the developments." The Left Wing in the Congress was frankly 
jubilant at what it. thought ·was a knock-out blow to office 
acceptance. 

Even the Times of India in. an editorial chastised Lord 
Zetland for " lacking in tact and conciliatoriness." 

On 11th April, 1937, came Gandhiji's reply to the Secretary 
of State's sabre--rattling speech : 

" Lord Zetland's elaborate statement • confirms my view 
and hardens the universal suspicion of • the . British states
men's intentions .... 

'' My advice to the Congress to adopt my resolution on 
conditionaL acceptance of office was based on the assurance 
of the lawyers among Congressmen that the Governors 
could give the required assurance without infringement of 
the Act." 

Gandhiji then went on to concede that lawyers seemed to 
differ on the point. 

'' I therefore invite them (the British Government) to 
appoint an arbitration tribunal of three judges of whom 
one will be appointed by the Congress, another by the 
British Government, with power to the two to appoint the 
third to decide whether it · is competent for the Governors 
to give the required assurance described by me." 
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He ended: 

" I regret to have to say it, but to be true, I must say 
that Lord Zetland's speech is that of one who is consci~:
of his sword rather than his right." 

Gandhiji's idea of a reference to arbitration of the constitu
tionality of the Congress demand for an assurance attracted a 
lot of attention. 

An attempt to improve on it and make it more acceptable to· 
the British Government was made by Sir P. Sivaswami lyer, 
Sir Mohammed Usman, by the editors of the Hindu and of the 
Madras Mait and by other distinguished publicists of Madras 
who, on 15th April, 1937, suggested that the question should be 
referred to the Judges Designate of the Federal Court as an 
ad hoc committee of eminent jurists for their opinion as they 
were the persons to whom, according to Section 213 of the Act, 
such references could be made. 

In a statement to the London Times at about the same time,. 
Gandhiji himself elaborated on his idea : 

" Lord Lothian's suggestion to refer the dispute to the 
electorate is sound if it can be proved to be workable and 
not prohibitively expensive. 

'' The precedent I had in mind of arbitration was that 
of the reference by the Transvaal and the British Gov
ernments of the grievances of British Indians about the 
terms of the Transvaal Law III of 1885 to the Chief 
Justice of the then Orange Free State as the sole· 
arbitrator." 

few days later, Gandbiji a.ga~p, .spol<:e . . his , JUind. In an 
interview with the Press at Poona on 21st April, .. 1937, he 
observed : 

'' What I want before the Congress accept ··office is an 
assurance, which I stilL hold, to be within .the power of the 
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Governors, that they will not interfere .. with the (i~y~tq-day 
administration oL.the Provinces.'' 

.. Q.~" Do you mean that under no circumstances what· 
soever can the Governor . interfere if an emergency of a 
grave nature in his opinion arises ? '' 

A.- " I certainly do not mean any such thing. I can 
conceive a Minister making a stupid blunder. so as to harm 
the people in whose name .he is acting. 4 Governor's duty 
would then . be plain. He woUld reason with his Minister 
and, if he did not listen, he woUld dismiss the. Cabinet. The 
assurance contemplates non-interference, not non-dismissal. 
But dismissal, when there is a ·clear majority in the 
Assembly,. would mean dissolution and a fresh election." 

Again, a little later travelling in the train between Wardha 
and Nagpur, Gandhiji gave some illuminating answers ; 

Q.-" Where is the difference, if any, between your 
view and the assurance given by Sir Samuel Hoare and 
since emphasized in other quarters that the Governors' 
special powers would not ordinarily be used ? " 

A.-" I arn s~rry to have to say · that assurances of 
Ministers given in the House of Commons or elsewhere 

have . been.found t?. be meaningless on. critical occasions. 
Therefore, what h~s been <~.sked for. is a definite gentle
man's ·assurance, breach of .which woUld carry consequences 
everybody would understand . . . . 

" Again, the assurances which the .Congress asks for are 
in connection with a definite programme placed before 
Governors with a wealth of detail which ought to disarm 
all suspicion as to Congress intentions. If, therefore, there 
is no difference, why is there an· this hesitation to do the 
simple thing that has been asked for ? " 

Q.-" Would you be satisfied with an assurance from 
the Governors on the lines given by Sir Samuel Hoare and 
quoted by you ? If not, why not ? " 
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A.-" I would be satisfied if the assurance is given with 
a definition of the word •• ordinarily ' which anybody can 
understand." 

Q.-" Will you please explain the difference between 
non-interference and non-dismissal ? " 

A.-" I do not want the Cabinet to be in the position of 
having to resign on the slightest pretext. For an honour
able resignation there must be an honourable cause that 
anybody could see. If I have no assurance of non
interference, the Governor may submit his Ministries to 
pinpricks which they would feel but which may not give 
them an understandable cause to take to the public in 
justifying resignation. The same thing would apply to the 
Governors. 

" They will have to think fifty times before dismissing 
the Cabinet . . . . As all the Ministers who worked under 
the Montford Reforms have testified, their position was 
made unbearable and humiliating and yet they were 
unable to resign, perhaps they would not-I. don't know 
which was the cause." 

On 26th April, 1937, Mr. R. A. Butler, the Under-Secretary 
of State for India, put an end to all speculation about the pro
posal for arbitration by declaring that the British Government 
was not ready to go to arbitration on this point. 

At the same time, a prompt response was forthcoming to 
that part of Gandhiji's Poona interview where he had referred 
to the Congress programme having been placed before the 
Governors. 

" It is certainly not the intention," said Mr. Butler, " that 
the Governors, by any narrow or legalistic interpretation of 
their own responsibilities, should encroach upon the wide powers 
which it was the purpose of Parliament to place in the hands 
of the Ministers and which it is our desire they should use in 
furtherance of the programmes they advocated." 
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-- Then came the ·- resolution ----- of -the.~-C<>llg{~ - \Y.(lr~g .Com-
-/ ih\tt¢~, . 'Yhich ,.met~t;··-War.<U:ta_.fr~:,200l;:to;.2Sth ;April : 

'' The )Vorking Committee approves of and endorses _ the 
action _ that - l{~aders 'of/ Congress Parliamentary Parties ·in 
the provinces took in pursuance of the resolution of the 
All-India (:qngress C()?lmittee of March 18, on being 
invited by the Governors: of their . reSpective provinces to 
help them in the formation· of Ministries. 

" In ~iew of -the t_act that it is contended by British 
Ministers that it is not competent · for Governors, without 
an amendment of th~ Act, to give the assurances required 
by the Congress for enabling Congress leaders to form 
Ministries, .the Co01mittee wishes_ to make it clear that the 
resolution 'of - the· 'All-']iidia ' Cm:~gress Cotnrnittee _did ·not 
contemplate any amendment of the Act for -- the purpose 
of the t:equi~ - assurnnces. 

"The -Workip.g ·Committee, moreover, is advised by 
eminent jurists that such assurances can be given strictly 
within-the Constitution. 

·- '' 'Th~ Working Qomrnittee considers that the pronounce-
-?\~ents --~f the policy of -the British ·- Government _made by 

Lord Zetland and Mr. R.. A .. B:qt)er ar_e_ u#~;r!y- ina,dequate 
to lll_eet th~;: x-.equirements of the Congress; - are .mi~eading 

and ~ Illisinterp.ret the :congress _attit:ucl.e. - Further, the 
- m~n~r and settirlg in ~hich such pronouncements have 

been-~~de ·ar-e· discourteous to the Congress. -

~;; · " The past record of the British Government as well as 
·· '~!ts present attitude show that without sp~ifjc, .a!)Surances 

a's . tequired by the __ Congress, . popular Ministers ,will be 
unable_ to function properly and -without irritating inter
fereJ;lce. Th~ ... 3$Sm:ances do not contemplate any abrogation 
of the right of the Governor to dismiss the. Mip.istry or 
dissolve the Provincial Assembly when serious differences 
of opiniQn· a:rlse b~tween the Governor and his Ministers. 
n ••• +his 6;~rrlittee _fia.s grave objection to the Ministers 
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h~ving to submit to interference by the Governor wjth the 
alternative of themselves having to. resign their o.ffice instead 
of the Governors taking the responsibility .. of.·· dismissing 
them." 

This was followed up on 6th May, 1937, by .a speech from 
Lord Zetland in the House of Lords in marked contrast to his 
first performance : 

" The reserved powers of which so much. has. been made 
by the Congress will not notn1ally be in operation .. Indeed, 
they only come into the picture if he (the Governor) con~ 
siders that the carefully limited special responsibilities laid 
upon him by the Instrument of Instructions are involved. 

" It would doubtless be too much to hope that occasions 
will never arise in which neither side can, with good 
conscience, give way. But if my picture of the working 

,.;.__of the Government of India Act is true, and if the relations 
" -between the Governor and his Ministry are those of 

partners in a common enterprise, there .can be no possible 
question of the Governors interfering constantly ·. in the 
responsibilities and work of the Ministry." 

After repeating the assurances given by Mr. Butler in the 
House of Commons, Lord .. Z.etla.nd Proceeded.: 

" In working the Constitution as far as is at present 
possible to judge, I find happy confirmation of the picture 
as I have always seen it. Both in the provinces in which 
the Ministries are working with majorities fn the Legislature 
and those in which minority Ministries are functioning, a 
bold programme has been drawn up, as far as I know, with~ 
out the smallest attempt on the part of any Governor to 
interfere. 

"Is it too much to hope that those who have so far 
hesitated to accept the responsibilities of office from a mis~ 
taken sense of fear lest they should be unduly hampered 
in their tasks will derive reassurance and encouragement 
from the object lesson provided by the actual working of 



THE INITIAL IMPASSE 113 

the Constitution in their midst ? I need hardly say that 
I hope devoutly and in all sihcerity that it may be so." 

This elicited a prompt reply .· from ·· Ga:ndhiji,·wbo :cwas infer-

vit:w~~ . .at. w~~~.,_;~i~;·~.~$b ... }~~-~t .. , __ !DJ7.-. ; )~- · 
''So far. as the tone is concerned, . it is an undoubted 

improvement UPQtt)is . l~st speech o'n ·the subject, but . I 
fear that it is no c~~tribulib:n to . the removal of the 
deadlock .. . . · 

'' Surely_it ·. is no";sE'a~ . u~p . th.e Constitution ·· or the . Act 
for the Governors to give the assurance that, whenever a 
situation: is created wllich to them appears intolerable, they 
will ta~e upon their shoulders the responsibility of dismiss- /~ 
ing Ministers, which they have the. right to do,_instead of 
ex~ting them to resign or submit to the ·Governor's 
wishes." 

On lst . J nne, 1937, ag!li,Ii .· Q:a.n.,Qhiji .. ~?:i~ . l)-t l;ithai : 

"J ·am very anXious that Congress should take office-; 
but only if Government show their willingness to con
ciliate the ·Congress. 

" 1£, as ha? been said, Lord Zetland has conceded all 
hilt the • question o{ aisrn1s~l, the Congress asks the Gov
eniment .to come,:·a :J itt1e way to meet it .... 

. . -,. The only obstacle, so far as can at present be seen, is 
·· /'~ th.~ .. (;ongt:ess del:J;land th3.fin the event .of serious disagree

me~t be~~~h a GovernoJ; .and his Congress Ministers the 
Governor should dismiss ·them. 

9 

" l perSQnally would be satisfied, however, if the 
··:~overnor gave an .undertaking that in such a case he would 
demand. his Ministers' ·· .. resignation.'' 

His)_c.i,f~· said Gandhiji, was to make the Governor think 
fifty times before he took the responsibility of dismissing 
his. Ministers. In other words, h~ added, to " take advan
tage of the ordinary human virtue-it may be weakness
of not wishing to look a fool." 
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In any case, Gandhiji affirmed, the . object of the. Con
gress demand was to .test the sincerity .. of -c the · British 
Government. Did they want the Congress in office or did 
they not ? .... All the moves towards. solving the 
impasse had come from the Congress. Now the Congress 
did not demand any legal change. 

But it was , being talked at instead of being ... talked 
to ... . If Government would not make a gesture, the 
deadlock must continue. The result might in the end be 
the application of Section 93, that is, the suspension of 
the democratic portion of the new Constitution. Gandhiji 
was prepared for that and its possible consequences. He 
preferred open oppression under a state of autocracy to 
veiled oppression of and interference with Congress 
Ministries. 

About the same time, speaking in London, Lord Zetland 
expressed the view that it was a tragedy that many men of 
brilliant attainments and high ideals were being lost to the 
service of India as a result of failure to appreciate the actual 
relations between the Governors and Ministers contemplated 
by the Act. Mentioning Mr. C. Rajagopalachar's statement 
that while Congress in office would not avoid deadlocks should 
circumstances give rise to them, they would not themselves 
seek to create them, the Secretary of State thought there was 
common ground . 

On 8th J un:e, 1937, a debate was raised on the question m 
the House of Lords, in the course of which Lord Lothian 
expressed the opinion that public discussions which had taken 
place with regard to the nature of the Act had immensely 
cleared the air. 

The difference between the protagonists to the controversy, 
according to Lord Lothian, was not now very Wide. Under the 
system of responsible government, the difference between dis
missal and resignation: had practically disappeared in ·actual 
operation. 
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Lord Zetland in his speech dealt with Gandhiji's latest state
ment, which involved that if there was a serious difference of 
opinion between the Ministers and ·the Governors, where the 
Governor's responsibilities were concerned, the Governors 
should dismiss or call • for the resignation of the Ministers. 

Lord· Zetland did • not think. it .woulq really be wise or 
in accordance with the • intention ·of Parliament to lay 
down in those cifcrirristarices •·• that the Governor must 
necessarily call for the resignation of the Ministers. 

If that had been the intention of Parliament, said Lord 
Zethmd, it would .have been said that, .in so far as any 
special ·responsibility of the Governor was involved, .he 
should, in the • event of being • unable to accept ·• the advice 
of his Ministers, call upon .them to •. resign. But the para
graph was not so framed. •• It said that if and so far as any 
special responsibility of the Governor was involved, he 
should exercise ·• his individual judgment regarding the 
action to be taken. 

It was because Parliament contemplated that even if the 
disagreement was .a serious orte that could not be bridged 
it might very well be thaf the Governor would either wish 
to retain his · Ministers or assent to the rest of their pro
gramme, or the Ministries, while disagreeing with the 
Governor, W'ould wish to continue in office. 

Surely, declared the Secretary of State, it would be 
better to leave it to the Governors or the Ministers until a 
case arose. 

A. further gesture to the Congress was forthcoming jn a speech 
by Lord Zetland to the Oxford· University Conservative 
A-ssociation on 11th June, 1937, 

It had been suggested, said the Secretary of State, that 
the interpretation of t1le constitutional position that he had 
given in ·the House of Lords on 8th. June amounted to a 
rejection/of the peace offer by Mr. Gandhi. 

It was certainly never so intended and he was at a loss 
to understand how any such meaning could be read in it. 
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There seemed to be two widely differing conceptions of 
the nature of the Provincial Governr:nept l.Jlld!:lr the Act . 

. / ·.· Under the first conception, the Governor necessarily 
,./' 3ij;?:peared as an aloof and hostile figure ; undet .tl),e second, 

as a friend and colla\:)orator. It . w.as the .second.,.of these 
two conceptions that he ha:d. always cherished ·aria: that he 
was certain ·was the. true . one. 

A gener<l:l feeling of weariness with what was coming to be 
regarded as a prolonged process of hair-splitting was at this stage 
making itself felt. · 

On 11th June, 1937, the Manchester Guardian declared 

" The time has come now (indeed it came some time 
ago) when the Legislatures should be . summoned and 
negotiations begun once more directly with the Congress.'' 

The following day, the Daily Telegraph echoed this suggestion 
with the remark that " long-range discussions and explanations 
have exhausted their usefulness." 

When Mr. C. Rajagopalachar was interviewed on 16th June, 
1987, his reply was : 

" There are days when it ceases to be useful and will 
actually be harmful to think aloud or issue statements. 
We should wait and see." 

At last, the long-drawn argument was brought to a close by 
none other than the Viceroy himself. 

" "·• On 21st June, _ )~~7, the Marquess of Linlithgow issued a 
d.!~ssage to the peopleand the same night he bro~dcast a more 
intimate appeaL . Both these pronouncements, despite their 
friendly approach, added nothing really to what Lord Zetland 
and the Governors had already said. In place of giving any 
assurance, the Viceroy talked round the Congress demand and 
argued against it. 

''Let me say briefly," declared the Viceroy, "how 
great in my judgment has been the value of the discussions 
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which have taken place· in this matter in the last three 
months. These discussions have been of the utmost 
significance . . . . 

" Three . months' • experience of the operation of the 
Constitt1tion • has conclusively shown ·from the legal . point 
of view that . . . . those . assurances are not essential to 
the smooth . and harmonious working of the Consti
tution , ... 

" I have been intimately associated with the framing of 
the present • Constitution . . . . . ·The Act and .• the , Instruc
tions which must • be • read • with the Act have been approved 
by Parliament.. . . •· These documents make it clear beyond 
any possibility of question that, under. Provincial Auto
nomy, in all matters falling within the ministerial field, 
including the position of the ·minorities, the Services, etc., 
the Governor will ordinarily be guided in the exercise of 
his powers • by the advice of .his. Ministers and. that those 
Ministers will be responsible not to Parliament but to the 
Provincial Legislature. The only qualifications of this rule 
are. in respect .of certain spec,ific and clearly defined 
matters." 

L.ord • Linlithgo~ referred to the Governor's special res
ponsibilities which he. described as • being restricted jn scope 
to the narrowest limits possible. • He then proceeded : 

")Vithin the liinited area of•his special responsibilities, 
a Governor is directly anl'.>werable to . Parliaznent whether 
he accepts or does not accept the advice of his Ministers. 
But if the Governor is unable to accept the advice of his 
Ministers, then the responsibility • for his decision is his and 
·~is alone. In that event, Ministers have no rel'.>ponsibility 
for. the decision and are· entitled, if they so desire,· publicly 
to state that they take no responsibility for that particular 
decision or even that they have advised the Governor in 
an opposite sense .... 

"Of.fu:eir nature, politics are dynamic, and to imagine 
that their expression in terms of a written Constitution can 
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render them static · would be· utterly . to disregard the lessons 
of history and indeed. the dictates of. .comirU>JJ,sel1se . . . . 

" I welcome . . . . the helpful suggestion rece:ntly made 
by Mr. Gandhi that it is only when the issue bet~~en a 
Governor and his Ministers c<>:nstitutes a .. seriou&·disagree
rnent that any question of their severing their partnership 
arises. ' Serious disagreement ' is a phrase which it is 
possible to define and to interpret in various ways. But the 
general sense is clear enough .... The matter involved 
must be of really major importance. It must, I would my
self say, be of such a character that a Ministry would feel 
that their credit and their position were hopelessly com
promised . . . . I readily agree that where on such an issue 
arising and the Governor and his Ministers having both 
approached the matter, as I am confident they would, with 
open minds and with a full sense of responsibility-the 
Governor, in so far as his special responsibilities are 
concerned, to Parliament, the Ministry to the Provincial 
Legislature-no agreement could be reached, then· tlie 
Ministry must either resign or be dismissed. As between 
resignation and dismissal, normal constitutional practice 
leans very heavily to the side of resignation .. 

" The suggestion that the Governor should in . certain'/: 
·,cU;:cumstances demand the resignation of his Ministers is ,t'\ 
not the solution provided by the Act a:nd therefore it wili 
not be possible for Governors to accept it.Both resignation 
and dismissal are possible, the former at the option of the 
Ministers and the latter at the option of the Governors. 
But the Act does not contemplate that the Governor's 
option should be used to force the Ministers' option and 
thus to shift the responsibility from himself . . . . I feel no 
doubt whatever myself that . . . . deadlocks need not be 
anticipated in view of the anxiety of all Governors-not 
merely not to provoke conflicts with their Ministers, to 
whatever party their Ministers may belong-but to leave 
nothing undone to avoid or to resolve such conflicts." 
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The . Viceroy then asserted that.the. Constitution .of 1935 
stood as the only complete .. and homogeneous scheme of 
political reform before the •·country and concluded with 
what was construed as a threat : 

" But if what I should regard as a deplorable outcome 
should ymerge from the present situation and if patty and 
responsible government should as a consequence· be · sus
pended in a number of provinces, it might, however much 
we might all of us regret it, be beyond the power of any 
of us to reverse the circumstances that rnust then 
supervene.'' 

As if to underline the importance of this pronouncement, the 
London Times said on the following day : 

"The Viceroy's message must .be regarded as the final 
authoritative interpretation of the intentions of the 
Government of India." 

While the Indian Press drew attention to the 'wasp sting' 
in the tail.of the message, Sir Tej Bahadur Sapru, who was 
then in London, declared that the • Viceroy had gone to the 
farthest limits possible. within the Government of India Act. 

On 26th June, .1937, Lord Erskine, the Governor of. Madras, 
said at Coonoor . : 

" I do not recollect one single occasion during the time 
have held my present office when I have found myself 

()bliged to • differ to the point of taking individual action 
from• 1IlY Ministers on any question of policy, either under 
the old Constitution when the Ministry were in charge of 
what \Vere • known as Transferred Departments or under 
the present Act under which all departments are 
transferred . . . . 

" Whatever party may be in office in the future, it is 
certainly my desire to give them all help and assistance in 
my power .... " 

The Congress response to this took the form of a visit to the 
Governor at Ootacamund by Mr. C. Rajagopalachar. What 
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transpired at this significant interview was not known, but by 
the time the Congress Working Committee met at Wardha, it 
was generally believed that the decision would be to end the 
deadlock. 

On 7th July, . after protracted discussiQns the Ja teful. decision 
:/Was taken. Reported incorrectly in the Press to be unanimous, 

the resolution that was in fact arrived at in face of the dissent 
of Pandit Jawaharlal Nehru, the President,. . and. the two 
Congress Socialist members, Acharya Narendra . Dev and 
Mr. Achyut Patwardhan, read thus : 

" In accordance with these directions (given by the All
India Congress Committee on 18th March, 1937,) the 
leaders of the Congress Parties who were invited by the 
Governors to form Ministries asked for the necessary 
assurances. 

"These not having been given, the leaders expressed 
their inability to undertake the formation of Ministries ; 
but since the meeting of the Working Committee on 28th 
April, 1937, Lord Zetland, Lord Stanley and the Viceroy 
have made declarations on this issue on behalf of the 
British Government. 

"The Working Committee has carefully considered 
these declarations and is of opinion that though they 
exhibit a desire to make an approach to the Congress 
demand, they fall short of the assurance demanded in 
terms of the All-India Congress Committee resolution as 
interpreted by the Working Committee resolution of 28th 
April, 1937 .... 

" The Committee feels, however, that the situation 
created as a result of the circumstances and events that 
have since occurred warrants the belief that it will not be 
easy for the Governors to use th~ir special powers. 

"The Committee has, moreover, considered the views 
of Congress members of the legislature and Congressmen 
generally. 

" The Committee has therefore come to the conclusion 
and resolves that . Congressmen be permitted to accept 
office where they maY be i:nvited thereto . . . . " 

.. 
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On 9th July, 1937, the interim Ministry in the Central Pro
vinces set an example hy resigning and ori the Hth a Congress 
Cabinet was in • office. Similar changes took place in the ·other 
provinces with Congress majorities. 

An interesting. side issue which emerges from the develop
ments of those months is regarding the position qf these interim 
Cabinets. • Were they • constitutional or were they, as Mr. C. 
Rajagopalachar putit, " a fraud on t):le Statute " ? 

It must be conceded at the outset that the Government of 
India. Act itself • does. • • not • give • any direct answer to these 
questions. Nowhere does it contemplate or foreshadow such an 
unprecedented situation arising where • the majority party in the 
Legislature refuses to assume the reins of office. 

The discussions must therefore centre round Clause 8 of the 
Instrument of Instructions to. the Governors, which prescJ.ibes : 

II The Governor shall use his best endeavours to select 
Ministers in the following manner, that is to say . . .. in 
consultation with·. the person who in his judgment is likely 
to command a stable majority in the Legislature, to 
appoint those persons (including, so far as possible, mem
bers of important minority communities) who Will best be 
in a poSition collectively to command the confidence of the 
Legislature.' ' 

Congress and public ·• opinion in · India • in . those months 
generally agreed with Mr. C. Rajagopalachar's declaration that 
tl:te Act stood '' tom to pieces by • this arhmgen1el1t.'' 

()n 29th April, 1937, the. Working COmmittee of the COngress 
expressly passed a resolution opining, inter alia, 

'' that the formation of these Ministries bythe Governors 
is . unconstitutional and repugnant to • the conception of 
autonomy and in total defiance of the overwhelming public 
opinion in each of these provinces." 

Arid indeed a little earlier Gandhiji had suggested that the 
legality • of • the interim Ministries should also be referred to the 
arbitration tribunal proposed by him. The most eminent 
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authority among the constitutional critics of these minority 
Ministries was Professor Keith wl;lo referred to the institution of 
minority governments as a negation of responsible g()yernment 
and objected to it as an attempt to conceaL th(l l:>rea,Mown. 

On the other hand, the British Government throughout 
adhered to the view that the Governors did the right thing, 
legally and constitutionally, in c<tlling on minority groups to 
form Cabinets to carry on in the hope, as Lord Erskine, the 
Governor of Madras, phrased it, " that by thus providing a 
period for such reconsideration, it will eventually be found 
possible to form a Ministry which will command the confidence 
of the present Legislature." 

In his speech on 9th April, 1937, in the House of Lords, Lord 
Zetland had given expression to the refusal of the British Gov
ernment to accept the suggestion that the appointment of such 
Ministries was in any way unconstitutional. On 1st June, 1937, 
the Secretary of State for India paid a tribute to the way in 
which the new Governments in the provinces were facing their 
tasks, perhaps in response to the statements made by certain 
Ministers complimenting the Governors on not using their 
powers to impede their plans. 

This exchange of compliments provoked Mr. C. Rajagopala
char to indulge in a little playful gibe : 

'' The interim Ministries all over India are eloquent 
about the liberty they enjoy in governing the land without 
any interference from the Governors. Sixty-five days' 
circus has shown them conclusively that the lion will not 
bite them though they put their head into his mouth ; but 
what . is true of circus lions and circus assistants is not 
necessarily true between . the Governors and the Congress.'' 

Easy as it is to share in the annoyance and the contempt 
c in which Congress opinion held these interim Ministries, it must 

. /''''l\},le . coi1c(ldeQ. .. that tl;leir .. leg(l.lity" was bey()nQ. .. question. 

A fair amount of confusion on the point appears to have been 
-caused by their very name which originated with a reference 
by a. Governor to one such ministry as an ' ad interim ministry.' 
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fhisgave rise to the impression that such a M.inistry was .of 
a kind different from the normal sort of Ministry. 

ActuallY> no such peculiar species is known to the law. There 
is only one kind of Council of Ministers and that is the one 
appointed by the Governor holding .office ' during his 
pleasure ' in accordance with Section 51 of the Act. 

It is true that the Governor has in this connection to be 
guided by Clause B. of his Instrument of Instructions which we 
have quoted above, but Section 53(2) of the Act e)\:pressly 
provides that '' the validity • of • anything done by. the Governor 
of a province. shall not be called in question on the ground that 
it wa,s done otherwise than in accordance .with. any InstrlJlllent 
of Instructions issued to him.'' 

There can therefore be little doubt that legally the Governors 
were perfectly within. their rights in constituting these minority 
governments. 

Professor Keith's. criticism is based. on . a .. fa!~.·. (l.~urnption. 
It presupposes tha.t the Constitution embodied in the Govern
ment of India Act has a democratic basis. Actually, tbe Actis 
saturated through and through with a . desire to • perpetuate an 
undemocratic arid alieri nile. 

What, under the Act, was the choice before the Governors 
faced with the reftis<lfofthe Congress to form Cabinets ? 
Either the step they took ()r the • Proclamation of a failure of 
the constitutional machinery under Section 93 of the Act. 

This.latter course. would •undoubtedly have suited those who 
held the view that, designed as it was, the sooner the new Con
stitution was buried the better. Mr. Rajagopalachar had, for 
instance, stated as early as 2nd April that the skilful legal 
minds who gave the finishing touches to the Government of 
India Act had contemplated this very deadlock and had pro
vided that the Governor could carry on with a body of advisors 
selected .and appointed .for the purpose by him. If Sir Kurma 
Reddi had agreed to serve in this capacity, instead of calling 
himself a minister, there would have been no illegality in the 
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matter. The position would then have been honest, even though 
it exposed the breakdown of the Constitution. 

But the British Government could hardly be expected to 
oblige Mr. Rajagopalachar, not to mention more intransigent 
Congressmen, and they rightly from their own point of view 
took advantage of the six months' respite given them by 
Section 62(3) of the Act which. allows that interval. of time to 
elapse before the summoning of the first session of the 
Legislature. 

Minority governments are by no means unknown in Parlia
mentary systems of government. Sir Tej Bahadur Sapru has, 
for instance, given a list of minority governments in England, 
showing that they were in office from 1839 to 1841, from 1846 
to fS52, from 1858 to 1859, from 1866 to 1886, from 1886 to 
1892, from 1910 to 1915, in 1924 and from 1929 to 1931. 

Whether, therefore, with a view to giving the majority time 
to reconsider their decision or to give the minority time to 
consolidate their position in the Legislature or the province, the 
Governor's action was in law unexceptionable. 

Even making the terms of the Instrument of Instructions a 
test of bona fides, can it not fairly be urged that they did in fact 
" use their best endeavours " by inviting the leaders of the 
Congress Party which were in a majority to form Cabinets ? 

On the other hand, may it not also b~. urged that if they 
really had used their best endeavours, they would have given 
tl:J,e assurances asked for by the Congress leaders ? 

/ \This brings us to an assessment of the main issue as. to 
whetll.er or not the Governors were forbidden by the. Act from 
giving the assurances in the terms.Jai<l down. 

It must be conceded, on a careful consideration of all that 
has been said on both sides, that the Governors were within 
their legal rights in refusing to give the assurance asked for 
and further that it would have been against the spirit of the Act, 
while not against its letter, if they had agreed to surrender 
unconditionally and in advance their right and duty under the 
Act to exercise their discretion or their individual judgment in 
certain cases. 
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The special powers of the Governors, as the provisions of 
the Act make it super-abundantly clear, are meant by Parlia
ment to be used • for the protection of. the various interests in 
response to whose demands they were provided. 

The exercise of • discretioni has reference • to every particular 
case, where any question of its. use arises, after an examination 
of the position, not to a wholesale exercise or abandonment of 
all the special powers. 
<.,While, therefore, Ga11dhiji ·and the. Congress Working Com
lllittee were justified in their protest that they did not ask for 
.an amendment of the Act, they were certainly asking for some
thing which involved, . .in Sardar Vallabbhai. Patel's words, 
'' widening the .bouJJ:d$ of. the Constitution.'' 

The same considerations apply to the allied yet distinct issue 
that came to the fore as the controversy over assurances deve
loped. in its later stages. This was the • demand a.dvanced by){ 
-Gandhiji that the Gcwernqr, ... whenever he contemplated over
ruling .· his •. Council .of Mi11ister:;, • .shou.ld •. d.ismi$$ ···• them • from 
office. It is doubtful . how far this demand was more tenable 
than the original. demand fC>r an assurance of non-int~tference. 
Actually, it was the same thing contemplated from a different 
point of view .. lt involve!) a.nd inlplies that so long as the tenure 
of the Cabinet in question lasts, there shall be no overruling 
of the Qapinet. Any inter£erence must be. accompanied by a 
dismissaL of the .. .Qa}:)inet wbjch, in the case of a Ministry with 
a stable majority, would involve a dissolution of the Assembly 
and an appeal to the electorate. 

In fact, what the controversy over the alternatives of 
resignation or dissolution centres on is the right of. the. Cabinet 
to c1em@d .a dissolution. 

The. right to dissolve is in England a prerogative of the 
grown. In India, the Government of India Act gives the power 
to dissolve Provincial Legislatures to the Governor " in his 
discretion." What the Congress was asking, through its 
modified demand, was that the Governor should surrender his 
right to refuse a dissolution in the event of his overruling the 
Cabinet. 
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The trend of developments. in England and in . the Dominions 
has certainly been in the directiol1 q~~i,t:~q by. the <:ongress. It 
is true· that in England, Queen Victoria on several occasions 
refused to dissolve Parliament at the behest of the Prime 
Minister .. Such a stand has not, however, been taken by any 
British monarch since, and it is difficult to imagine the King 
dismissing a Prime Minister with a firm majority in the Com
mons and yet refusing him an opportunity to appeal to the 
electorate. Such a step might well be the first step to a revolu
tion or a counter-revolution. Mr. Asquith's argument in 1924 
that Mr. Ramsay MacDonald, the Labour Premier, would not 
be entitled to a dissolution if defeated in the .House of Commons 
wa::; on, a different basis altogether, because the Labour Cabinet 
was a minority administration existing at the mercy of the 
Liberal Party. Actually, however, when the Labour Cabinet 
was defeated in the House over the withdrawal of the prose
cution against J. R. Campbell, a Communist, the King did 
agree to a dissolution which resulted in the notorious Red 
(Zinovieff) Letter election. 

In the Dominions also, the right to a dissolution has been 
the object of constitutional struggles. One such incidentoccurred 
in Canada in 1926, when Lord Byng, the Governor-General, 
refused a dissolution to Mr. Mackenzie King, the Liberal 
Premier, when he lost the support of the Progressives who had 
kept him in office. A little later, however, Lord Byng 
thought it fit to agree to a dissolution when asked for by 
Mr. Meighen, the Conservative Premier, who had succeeded 
Mr. Mackenzie King but had soon been also defeated in the 
House. This discriminatory behaviour of the Governor-General 
was the subject of much criticism and he was accused of having 
been influenced by the British Conservatives who were then 
in power in England. 

The Imperial Conference of 1926 made a drastic alteration 
in the position of Colonial Governot"s-.General when it affirmed 
that they· were " representatives of the Crown and not of His 
Majesty's Government in Great Britain." This had a distinct 
bearin_g on the use of such a prerogative as that of dissolving 
the legislatures. Once a Governor-General or a Governor is free 
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from the control of the Imperial Government, there can be no 
justification for him to exercise any discretion in meeting a 
demand from a retiring Prime Minister beyond what the Crown 
would exercise in England. 

The point still remains as to whether the Congress was 
justified in seeking to get the prerogative of dissolution limited 
in the same way in the Indian provinces. 

If full responsible government. had been established in the 
provinces by the Government of India Act, such a convention 
would not only have been legitimate but absolutely essential, 
because, as Professor J. A. R. Marriott has insisted, the non
responsibility of. the Crown or the Governor is one of the 
conditions essential to responsible government. What is ~stab-' 

lished in the provinces by the Constitution of 1935 is, ho\Vever, 
something. very different. ·The• discretionary powers, and. special 
responsibilities of the. Govemor make . .him .part not only of the 
lega.l• Executive, • but of • the ·political . Executive as well. T.he 
special powers with which the Governor is endowe4 are meant 
to ,be .used. There is. no reason, therefore, why he should dismiss 
his Council of Ministers . when he wants to ·exercise. powers 
expressly given to him by the Act. He can well pass .his orders 
and leave it to the Ministers to take their own course. If they 
choose to resign, he can ~tte1llpt the formation of another 
Cabinet and, even if that fails • to win the confidence of the 
Legislature, there is always Section 93 to help him to avoid 
the appeal to the electorate, unlike the position .in England or 
in any country. with a truly parliamentary form of government 
where a general election is the only way out of such an impasse. 

The Congress . d~mand t}lp.t 9-, Governor. .. should dismiss his 
Ministers. when he felt called upon to overrule them sought in 
reality to make the provincial electorate the final arbiter even 
in matters which. the Act as~;igned to the Governor in his 
discretion or in his indivi(iualju,dgment and in respect o.fwhich 
it made him • responsible ultimately to Parliament and the 
electorate .. in England, It was a demand· for a transfer of power 
which was necessary in the national interest but to which the 
Government of India Act had ex:prPssly barred the way. 



CHAPTER VII 

Subsequent Working 

IT is in the background of the clarification that was achieved 
between April and July, 1937, that we should seek to .examine 
the actual functioning of the provincial machine · in ··· the two 
years that have since elapsed. 

At the very outset, it may be conceded that . the Provincial 
Executives have functioned much more satisfactorily than was 
generally anticipated. To quote a· tribute from no less a person 
than Gandhiji, the Governors have on the whole played the 
ga1lle .. Whether, as many of the Congress Ministers believe, 
this i~ du; to the caution with which they entered into office 
and the dari:fication that resulted during the months of delay 
owing to the demand for an assurance, or whether it is ·due to 
other causes, the fact remains that there has hitherto been the 
very minimum of interference by Governors with the work of 
their Ministers and it is difficult to discover any instance where 
the Governor has had to invoke his special responsibilities and 
overrule his Ministers. This appears to be true of all provinces, 
and particularly of Congress provinces. Even as between these 
latter, there is said to be just a shade of difference as between 
Bombay and Madras on the one side and the other provinces 
with Governors drawn from the Indian Civil Service on the 
other. 

Indeed, so smooth have been the relations between 
Governors and their Councils of Ministers that one may hear 
both Congress and non-Congress Ministers say that even if the 
Governors had no overriding powers and were purely decorative 
heads like the King of England, they would feel no more free 
to do within the four corners of the Act anything they cannot 
do at present. By the limits of the Act are meant the powers of 
the Governor-General ari.d the Government of India on the one 
hand, the statutory bars to action or legislation such as those 
in regard to discrimination and the Services, and the financial 
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limitations, which may be termed the external limits of 
Provincial .· Autonomy. 

Even thus limited, the statement is a farcreaching one. It is 
also of interest because it .ll1eansthat the Ministers cannot plead 
an alibi such as : " What could we do ? If only th~ Governor 
had not obstructed llS , We WOUld have done all . sorts of 
wonderful things r '. 

There are ·niany .. factors which ·may •help to . explain the 
absence of any major constitutional dC;l.she~ .. b~yont;l. the . one in 
U.·P. and Bihar .early.·.in<·l938; 

The first element in the complex of reasons is undoubtedly 
the tug-of-war over the Congress demand for assurances which 
preceded the formation of stable. Ministries in . eightprovinces. 
As one very erninei1t Congres.s authority put it tothe writer, 
" we1ost in forlll but~e . w~n the substance." His ·:belief was 
that if the Congress had. not held ()ut for three months, and 
brought the bureaucracy to a proper frame of mind, there 
would have been a lot of interference in the day-to-day work 
of the :Ministers. As ag(!.inst this must be remembered the 
repeated statements on the part of both Governors and interim 
Ministers . in 1937 that .there had been no cases of . the use of 
special powers dl1ririg . those months. 

" .Ask a_ny hone.~t lnterirn Minister, if you can .. find . one • . and 
hl,;..ill tell you a dlffetent story,'' remarked a Congressman 
d~rop()~ '(,£ tha.texthange of compliments when his attention 
was drawn to it. 

Be that CI.S it may·, a much more likely explanation . is that 
the interim Ministers, both by reason of their own political 
xhak~~up as . weir as the absence. of a legislative majority and 
popular support, were not likely to do anything · which would 
nec~ssitate interference by . the Governors. 

There are not lacking; eyen in the Congress, ·. those who to-'day 
would explain the ·harmony between· Governors and Congress 
Ministries by suggesting that it is owing to the desire of Congress 

10 
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Ministers to be ' good boys ' or to play the ' statesmen ' that 
the Governors have found no necessity for asserting themselves. 
According to this school of thought, the Congress leadership has 
avoided raising such inconvenient issues as are likely to lead 
to a clash with the Governors or with the Government of India. 

The authoritative Congress view does not plead guilty to this 
charge. The Congress policy in office, according to this view
point, has been one of neither inviting nor evading deadlocks. 
If Congress Ministers have not, on the one hand, gone out of 
their way to raise issues simply for the sake of provoking the 
Governor to fall back on his special powers, neither have they, 
on the other hand, refrained from doing anything because they 
apprehended obstruction from the Governor. That there has 
been only one crisis means that in all other cases the Governors 
have yielded at a certain stage of the proceedings. It is not 
easy to say how far this is a correct representation of the 
position as it really obtains. It is possible to think of issues, 
though they may not be of much importance, which might well 
have been raised by Congress Cabinets and which would 
probably have led to the Governors falling back on their 
reserve powers. 

Thus, Congressmen had during the controversy over office 
acceptance and in the course of the election campaign often 
said that they would, when in office, remove the hated Union 
Jack and fly the National Tricolour on Government buildings. 
Nowhere has this been done. Indeed, the very first resolution 
in any Provincial Legislature disallowed by a Governor was 
one of which notice had been given by a Congress member of 
the Bihar Legislative Assembly for flying the National Flag on 
Government buildings. This was in August, 1937, and though 
a Congress Ministry was in power this act of the Governor, of 
very doubtful validity, was allowed to go unchallenged. May 
it not then be legitimately suggested that on an issue like 
this a clash was deliberately shirked by the Congress ? 

There are many, and they include even some Congress Minis
ters among them, who believe that this is a weak-kneed policy 
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and that if the Congress really meant to wreck the Constitution, 
as was its claim, it should have gone full steam ahead. This 
would no doubt have meant repeated. use of special powers by 
Governors. The Ministers should then have taken advantage of 
the right to reveal these differences to the public which was 
conceded to them by the Viceroy in his statement of 21st June, 
1937. Thus, a pile of such instances would have accumulated 
and the unreality of responsible government .in the provihces 
would have been proved beyond cavil to the public mind. 
When the Congress decided to come out of office and resume 
the direct struggle for Independence, their conduct while in 
office would have already undermined the basis of the 
Constitution. 

It is difficult not to feel a certain measure of sympathy for 
this argument. Jf wreckiilg the Constitution at the earliest 
possible date by rendering it unworkable is the only end kept 
in view, there is a logic in it which it is impossible to meet. 
It must frankly be admitted, however, that the real Congress 
policy has not been. one of. wreckillg pure and simple-whatever 
Congress resolutions might have said. The policy has been one 
of seeking to expand the bounds of the . Constitution by consti
tutional • pressure from within rather . than by assault from 
without and in the meanwhile .. to strengthen the Congress hold 
on the masses by ameliorative legislation in the way of tenancy 
laws, llleasures for debt redemption, Prohibition and labour 
legislation. 

From the .pointof view of furthering such ends, the policy 
hitherto followed of selecting • and pushing on with only 
important • measures on which the Ministry is prepared to • resign 
rather. than be overruled, while at the same time not indulging 
in any pinpricks, is undoubtedly a sound one. It has the merit 
of preserving the prestige of the Congress and of not allowing 
the Governors to get into the habit of lightly countermanding 
the Ministers' orders. It is claimed that, save in the case of the 
United Provinces and Biha:r crisis in February, 1938, the 
Governors have in consequence always yielded after a certaiil 
amount of preliminary obstruction, knowihg full well that any 
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resort to reserve powers would lead to the resignation of the 
Cabinet. ' Special responsibilities ' have therefore hardly ever 
been referred to by Governors in their discussions with the 
Ministers. 

This does not by any means imply that the Governor takes 
no hand in the work of administration or the preparing of 
legislation. There are at least two topics in which in all pro
vinces he appears to have shown very keen interest, and those 
are Law and Order and the Services. In the case of Law and 
Order, great anxiety has been shown by Governors to see that 
the discipline of the police force is not impaired and that it 
remains a quasi-military organisation free from political 
influences. 

A tenderness for the rights and privileges of members of the 
Imperial Services has also been a feature. Senior Civilians have 
in some cases shown a spirit of recalcitrance and obstruction 
under the unwanted Ministerial domination and, though not 
always, yet in some cases the Governors have not been averse 
to trying to protect the offending bureaucrats from the con
sequences of their obduracy. In fact, there appears to have 
developed a sort of rivalry between the Governors and the 
Cabinets to control the Services. 

A third topic, which might have given rise to cases of the 
Governor's interference, has fortunately failed to do so. 
Appeals to Governors by minorities with grievances, real or 
imaginary, have not been infrequent, as with Muslims in the 
United Provinces, -Central Provinces and Bihar, the Parsis over 
Prohibition and the Muslims over the Property Tax in Bombay, 
and the Hindus in the Frontier Province, but on the whole the 
Governors have shown marked reluctance to interfere, preferring 
to refer the aggrieved parties to the Ministry. 

We may now mention some cases where, it is believed, con
flicts between Governors and their Ministers have taken place 
and consider how such conflict has been resolved. 
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One such case was revealed to the public ·by Dr. Khare in a 
speech at Poona after he had ceased to be Prime Minister of 
the Central Provinces. • Dr. Khare alleged that early in 1938 he 
had proposed • that. the 26th of January, being Independence 
Day, should be observed as a public holiday in •• the province, 
that the Governor had threatened to consider it an invasion of 
his special responsibility and that the Congress Working 
Committee had failed to • back him up. 

From what can be ascertained, it appears that in the 
argument between Dr. Khare and Sir Hyde Govan, the latter 
relied. on his .• special responsibility under Section 52(1)(a) for 
" the prevention of any grave menace to the peace or 
tranquillity of the province, or any part thereof," and sought 
to bring the • proposal. within· the •• scope of the sectio~ by saying 
that he had to •look beyond the 2.6th • of January, 1938, and 
that in later years the holiday might under a different regime 
degenerate into an occasion for disorderly demonstrations I 
This was undoubtedly a very far-fetched argument. The un
fortunate part of the affair was that, on the eve of the 26th, 
Dr. Khare himself appears to have agreed that the matter 
should .be dropped. \Vith?ut. even .. consulting his colleagues. • in 
the Cabinet. In fairness to Dr. Khare, however, it may be 
added that he was not. the only one to drop the idea, the Bihar 
Ministry quickly • dropping the proposal which had been mooted 
there also. 

An interesting side issue raised by Dr. Khare's action was 
with regard to the propriety of his public disclosure. Dr. Khare 
stated that he could then bring the matter to light on the ground 
that he had. ceased to hold office and was no longer bound by 
the Official Secrets Act. There evidently he erred in his reading 
of Section 5(1) .of the Official Secrets Act of 1923. While tech
nically bound to secrecy, however, Dr. Khare might have 
pleaded precedents furnished by distinguished British Cabinet 
Ministers who have • indulged in the practice of writing their 
memoirs after retirement from high office. He might, for 
instance, have drawn attention to Earl Grey's Twenty-five 
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Years, and to that most consistent of offenders in the divulgence 
of Cabinet secrets, Mr. Lloyd George. 

An illustration of the tendency on the part of the Ministers 
to encroach on the Governor's preserves is afforded by the 
conflicts in various provinces concerning the position of the 
Advocate-General, the powers with respect to whose appoint
ment and dismissal are under the Act assigned to the Governor 
to be exercised according to his individual judgment. 

Many of the new Ministries when they took office desired to 
have as their legal advisers those who shared their outlook and 
enjoyed their confidence. The attitude of the old incumbents 
and the Governors in question created in some cases a rather 
complicated situation. It is understood that in Bihar and in 
Bombay it was found possible, however, after some initial 
delay, to make it convenient for the Advocate-General in office 
to resign and to get the nominee of the Ministry appointed. 
Formally speaking, however, the Governors did not accept 
the Ministers' advice to change the Advocate-General. In 
another province, the Central Provinces, by contrast the old 
Advocate-General, who was appointed by Sir Hyde Govan 
before the Congress Ministry assumed office, is still in office 
despite the Ministry's desire to have a change. The result is 
perhaps to be seen in the fact that the Advocate-General has 
never been asked to attend the sessions of the Legislative 
Assembly. Apparently, he is never consulted by the Ministers 
and, in popular parlance, has been 'sent to Coventry' I 

One of the most delicate and difficult of tasks achieved by 
a Ministry was, by all reports, the restoration by the Bombay 
Ministry of lands confiscated from peasants owing to . participa
tion in Civil Disobedience. This was one of the measures 
specifically mentioned in the Congress Election Manifesto and 
a matter of honour for the Congress. On the other hand, a 
solemn assurance had also been given to the buyers of the 
lands in the name of Government that their ill-gotten lands 
would not be touched. 
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For a long time after . the Cabinet resolved on the restoration 
of the lands to the original holders the:re •· was an impasse. 
Negotiations seemed to be proceeding endlessly. .It was 
rumoured that the Comtpissioner of the • Northern · Division was 
not proving at all helpful to the Ministry. When, therefore, he 
was transferred to the newprovince.of Sind as Governor it was 
believed in political circles that his transfer was .not unconnected 
with the desire of the Ministry to get a move on with their 
plans in this connection. 

In fact, a change in the mode .of approach became visible a.t 
this stage· ; the method of individual negotiations was dropped 
and legislation was introduced instead. The issue of expropria
tion seems to have been raised by the • vested interests con
cerned arid for some time itwas apprehended that the Governor 
might not consent to. the rneasure. But the determination of 
the Ministry to implement its election pledges won the day and 
the Bill duly became law. 

It • is said that the • Governor's special responsibilities ·could 
hardly ever come into play unless something outrageous was 
attempted by the Ministers. How erroneous is this impression 
is revealed in a striking manner by a consideration, howsoever 
cursory, of a. scherrie for the Reconstruction of Local Self
Government· prepared ·by Mr. Dwarka Prasad Misra, the 
Minister for Local Self ... Gover!lmenf in the Central Provinces, 
and published for eliciting public opinion. 

The essence of the scheme is the separation of the executive 
from the judiciary in the • districts, the making of the District 
Council into the legislative and deliberative assembly for the 
district, the President of tl:J.e District Council into the Prime 
Minister, and the district officials into the Secretariat for the 
Executive Committee of the District Council. A certain amount 
of deqmtralization is contemplated through the transfer of 
certain departments of administration from the province to the 
districts. Urban municipalities would cou."tJ.t as districts for the 
purposes of this plan. 
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Now, this scheme of municipal reform which, whatever its 
merits or demerits, can hardly be said to be subversive of the 
Constitution or of the British raj, impinges, 'on examination, 
on a lot of special responsibilities and powers sacred to the 
Government of India Act. 

Thus, the change in the functions of the District Magistrate
cum-Deputy Commissioner involved in the separation of his 
executive and the judicial functions touches on Section 246(1) 
of the Act which · gives the Secretary of State the power to make 
rules regarding the number and character of civil posts which 
are to be filled by persons appointed by him. So too does the 
placing of the Deputy Commissioner, who has hitherto been the 
administrative head of the district, under the President of the 
District Council. 

In fact, it may well be urged that more than one of the 
Governor's special responsibilities mentioned in Section 52 of 
the Act would be affected. The proposal that occurrences such 
as communal disputes should be transferred to the jurisdiction 
of the District Council would be held . to affect the special 
responsibilities of the Governor under Section 52(1)(a) and (b). 

The transfer of Public Order and the Police to the District 
Council could be an argument for bringing into play not only 
Section 52 again but also Section 57 which leaves the framing 
of police rules and regulations to the individual judgment of 
the Governor. 

The proposal. to appoint Honorary Magistrates on the recom
mendation of the President of the District Council affects the 
provisions of Section 256 of the Act. 

This shows how all-embracing are the ' safeguards ' and how 
difficult it is to frame the most innocent scheme of reform 
without giving the Governor a score of reasons, if he so chooses, 
for obstructing it. 

-



CHAPTER VIII 

Crisis in the • Constitution 
WE have kept back for separate consideration the • only 

kqown incident in connection with which (ipyemors have
act~aJly .. countermanded the orders • of responsible Ministers. 

When in February, . 1938, the Congress Working Committee 
met at Wardha, it was faced with the situation created by a 
hunger-strike on the part of political prisoners in Dacca prison 
in Bengal. and. in. Hazaribagh jail. in • Bihar. and in some Punjab 
prisons for securing their release. One of the hunger-strikers in 
Dacca jail had already met his death. 

While publicly disapproving of the hunger-strik~ and stress
ing its anxiety to secure the release of all. political prisoners, 
the Working Committee, it is believed, gave private 
instructions to Congress Ministries to expedite and complete the 
release of those still remaining behind bars, if necessary, by a 
threat of resignation. 

A glimpse behind the bars showed that at that stage there 
were still 387 political prisoners and 300 detenus in Bengal, 44 
in the Punjab, 23 in Bihar, 14 in the United Provinces, 10 in 
Assam, 6 in Madras and 3. in Bombay. 

Qn. .• ~§the t:SR~P~E¥r..I.~.~§1 • the country, which had till .then 
not been taken into confidence, woke .up to learn thatthe United 
Provinces and Bihar Ministries. had tendered their resignations. 

The communiques issued by the Governors of both provinces 
revealed that the Ministers having refused, in face of the 
Governor's opposition, to modify their advice for the release 
of all political prisoners, the. Governors reserved the matter for 
consideration and referred it to the Governor-General, . who 
\iQ.ere~pon issued instructions to the Governors und~rSection 
126(5) of the Government of India Act. In the light of. these 
instructions, the Governors of the United Provinces and Bihar 
foun(l themselves t+nable lo accept the advice of the. Ministers, 
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and the Ministers thereupon tendered their t~&igp.ations. Thus, 
before the Congress could make it an all-India issue, the 
Vic~roy had by his intervention ma.de. it.QP.~: . 

The Ministries' .1letaioo,_ gL};l<).w the break came about is well 
set out in the letter that the United Provinces Premier, Pandit 
Govind Ballabh Pant, wrote to the Governor oLthe United 
Provinces on 15th Febru1;1.ry, 1938 : 

" As Your Excellency has now intimated to me and my 
colleagues that, in compliance with orders issued to you by 
the Governor-General under Section 126(5) of the Gov
ernment of India Act, you are bound to reject the advice 
which we thought it our duty to tender to you, in regard 
to the release of politicals, we think the only course opel\ 
to us is to tender our resignations, which we hereby do. 
The issue now raised is of the widest importance both from 
the constitutional and administrative point of view. 

'' The release of political prisoners has formed a promi· 
nent part of the Congress programme throughout. It was 
distinctly mentioned in the Congress Election Manifesto ; 
and the electorate in overwhelming numbers had supported 
the Congress demand. The British Government must there
fore have been aware of the Congress policy and its 
implications in regard to this matter. It is unthinkable that 
the Governor-General should not have realized that the 
Congress, whenever it accepted office, would take .the 
earliest opportunity to implement the Congress programme 
and to honour its pledges. The Congress was invited to 
accept office with full knowledge of all these facts. An 
assurance was also definitely held out that the Congress 
in office would be free to carry out its programme." 

After referring to the strange decision of the Governor, the 
letter proceeds : 

"The reasons which have weighed with the Governor· 
General in taking this decision are not known to us and, 
in spite of our request, Your Excellency has explained yow 
inability to disclose them to us. The responsibility foJ 
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maintaining .Law .and Order in the provineeisthat .. of the 
l.\!inisters. ·· N.o ... CoUPcil ot )\:Iitlis~el;'!5 . qg1 .·discharge · its· func
tions satisfactorily if its considered opinion is disregarded 
arbitrarily in • respect . of momentous. questions strictly fall
ing within its. purview by an outside authority and when 
even the courtesy of mentioning the ground on which such 
interference is .sought is not shown to it. 

" It is inconceivable that the release of no more than 15 
political prisoners . . . . can· be a grave menace to the 
peace and tranquillity of any province in India . . . . 

" The decision of the Governor-General is attributed to 
extra-provincial aff<:irs and it is significant that action has 
been taken •· unqer Section l.26 aP4 not SeGtiop54, which 
suggests that. the Governor of the province does .not 
COJ1sider there is any . menace to .. peace and tranquillity 
insid~ the province itself. . . . . 

" This interference on the part of the Governor-General 
in the ordinary p.dministration of the province raises a 
constitu tiorial· issue • • of the . gravest import and,· instead of 
promoting. peace and tranquillity, is likely to imperil it not 
only in this province but elsewhere in India also .. . . . We 
lc>Ok upon this interference as an utter abuse . even of the 
provisions. of Section •••126(5) •• and . it brings .vividly home to 
us the unsubstantial character of the autonomy which the 
provinces are supposed to • enjoy . . ... '' 

That the action of the Governor-General was not taken with
out the support of the British Government was made clear in 
the course of a reply to a question by Lord Winterton, Under
Secretary· of •· State ·for ... , India, in the House of Commons, on 
17th February, 1938. 

Me~rl.\¥~i!§, <..lelegates .. we.J;'.e .. .. g(!.~e~~Qg.,.·"~t ;1~-ri~~~~ .. . for ...•• tlw 
session ~f the Indian National Congress ··~-~d lliit que~ti~tl at 
stake was whether the constitutional crisis should be localised 
or extended to other Congress provinces. A wag predicted : 
"Two Congress Ministries have been released, and others will 
be released soon ! " 
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On 16th February, Gandhiji made his. first. prpnpuncement 

" The action of the Governor-General bewilders me and 
makes . me . suspect that . this. proposal .. of discharging the 
prisoners in question was merely the. last str!lw and that 
the Congress Ministries. in general had fatigued the.J3ritish 
authority. I hope that my. suspicion is groundless .... 
How I wish it was possible for the Governor-General to 
retrace his step and avert a crisis whose consequences 
nobody can foretell." 

In the United Provinces and Bihar, the Governors were 
confabulating with leaders of opposition groups in an attempt 
to construct minority Cabinets. The Congress Ministers had 
been informed that their re;ignations could not be accepted till 
alternative arrangements had been made for carrying on the 
King's government. 

An interesting comment on the situation came on 17th 
February in the form of a letter in The Times (London) from 
Lord Lothian : 

" It is difficult to believe that the release of a small 
number of political prisoners constitutes in itself ' a grave 
menace.' Surely the right course in cases of this kind is for 
the Governor formally to warn the Ministers about the 
dangers he fears, and make it clear to them that if their 
judgment with regard to their own capacity to protect life 
and property prove to be wrong and serious trouble occurs 
or threatens, he will not hesitate to use his powers and 
publish as his justification his warning to the Ministers 
in regard to the probable consequences of their action." 

'';;.< 

The British Press continued to devote attention to the United 
Provinces and Bihar crisis and on 19th February, 1938, The 
Times quoted Gandhiji's words to its representative at 
Haripura : 

" It is just the kind of interference which I had dreaded 
on Congress acceptance of office and which fear has become 
justified by recent events. . . . 
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" I hope, however, .... that somehow or other the 
mischief done will be undone. But it is of British making 
and the undoing has to come from .the British side.'' 

In a letter to the Daily Herald, Gandhiji added at the same 
time: 

'' I hope . there is nothing to warrant another .. fear that 
has possessed me, namely, that the. British authority has 
been getting tired, .and feared-perhaps was alarmed over 
-the headway that the Congress and Congress • Ministries 
are making along constructive lines.'' 

At last, on 20th February .. c~rne t~e decision of the All-India 
Congress Committee not immediately to • ext~n(l Jhe deadlock to 
other provinces but to give powers to the Working Committee 
to deal with the situation. 

. In the course. of a •long resolution, endorsed by the plenary 
session, the Congress de(:lared : 

" The experience of office by the Congress Ministries 
in the provinces has shown that at least in two provinces, 
the Ut1ited Provinces, a,.n(l Biha,.r. • there has in.Ja.ct .been 
futerference in the day-to-day administration of provincial 
affairs .... 

'' The Congress approves of and endorses the action 
taken . by··· the Ministers of the United Provinces and Bihar 
and congratulates them on it. 

" In the opinion of the Congress, the interference of the 
Governor-General vvith. the deliberate action of the respec
tive Prime Ministers is not merely a violation of the 
assurance above referred to (viz.' ' that there would be 
no. interference with the day-to-day administration of pro
vincial affairs by responsible Ministers'), but is also a 
misapplication of Section 126(5) of the Government of 
India Act .... 

" The • Congress does not desire to precipitate a cns1s 
which may involve non-violent non~co-operation and 
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direct action consistent with the Congress policy of truth 
and non-violence. The Congress is therefore at present 
reluctant to instruct Ministers in other provinces to send in 
their resignations by way of protest against the Governor
General's action, and invite His Excellency the Governor
General to reconsider his decision, so that the Governors 
may act constitutionally and accept the advice of their 
Ministers in the matter of the release of the political 
prisoners .... 

"When the Congress approved of acceptance of office 
with great reluctance and considerable hesitation, it had no 
misgivings about its own estimate of the real nature of the 
Government of India Act. 

" The latest action of the Governor-General justifies that 
estimate and not only exposes the utter inadequacy of the 
Act to bring real liberty to the people, but also shows the 
intention of the British Government to use and interpret 
it, not for the expansion of liberty but for its restriction." 

This resolution was unanimously accepted, the writer 
associating himself with it on behalf of the Congress Socialist 
Party, which was the spear-head of the Left Wing in the 
Congress. 

The next move was obviously with the Government and on 
22nd February, 1938, the. Viceroy issued a statement on the 
matter. It commenced with an attempt to justify his action : 

" Having regard to the circumstances, the essential 
necessity of considering the action on the adjoining pro
vinces of the release of these prisoners, and to the fact that 
acceptance of the principle that terrorist convicts should be 
indiscriminately released without regard to individual con
siderations would be highly dangerous and, in view of the 
history of terrorism in the past, could not fail to give an 
impetus to fresh terrorist organization in Bengal, careful 
consideration left me with no choice but to conclude that 
the issues involved were such that it was incumbent on me 
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to issue an instruction to those Governors under the 
provisions of Section 126(5) of the Act." 

l,.ard,,,l.Jnlithgow ended . up, however, on a.· much. more con
ciliatory . note : 

" Finally, and this I wish particularly to emphasize, 
tpere is noJoundation for the suggestion that the action I 
have taken js dictated by .a desire ..• to .. · under!Iline the 
position of the Congress J\'I~nistries ·• .. •· Neither the 
Governors nor the Governor-General have any desire to 
interfere or any intention of interfering with the legitimate 
policy of a. Congress·. or any other Government. The· action 
taken in the present case. leaves it open to .• Ministers, in 
consultation With Governors, to pursue the policy of release 
of prisoners ; and they· need anticipate no difficulty now, 
any more. than in the. past, in securing the friendly and 
ready co-operation of Governors in individual examination. 

"• lam glad to·· think that in no quarter is there marked 
<pY . disposition to extend the area of difficulty beyond the 
li.mits of the position·. which • I have described and it is my 
sinpere and earnest hope that it may shortly be possible 

t? return to normality, and that ·•·• in the two provinces 
concerned the Ministers, in discussion with the· Governors, 
may fmd themselves able to resume · their interrupted 
labours." 

This provoked. a rather sharp reply from.Gandhiji who was by 
thi.s .time (23rd February) • at Wardha : 

·.' .It reads like a !)pedal pleading UU\Vorthy of a personage 
possessing unheard-of powers. 

" No one has questioned the propriety of ·examining the 
cases .• of priSoners to be discharged, but what I have 
question~d, and the Congress most emphatically questions, is 
the. propriety of such examination by Provincial Governors 
in provinces said to be enjoying complete provincial auto
nomy. That duty and the right· of examination. belong solely 
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responsible Ministers, as .I understand the Government of 
India Act and the convention in responsibly , governed 
colonies .... 

" It is hardly graceful for His Excellency to quote against 
the poor Ministers their non-exercise of their undoubted 
power to prevent Governors from examining individual 
cases. The Congress resolution describes their forbearance 
as exemplary patience. I would venture to add that prob
ably it was also the inexperience of the Ministers who 
were totally new to their task. 

" I am afraid therefore that unless this crucial question 
is decided in favour of the Ministers it will be difficult for 
them to shoulder the grave responsibility that the Congress 
has permitted them to take over . . . . '' 

Gandhiji then proceeded to express his satisfaction at one 
thing in the Viceroy's statement which gave him hope that 
the impending crisis might be prevented, which was that 
Lord Linlithgow had left the door open for negotiations 
between the Governors and Ministers. 

" In my opinion the crisis can be avoided," continued 
Gandhiji, '' if the Governors are left free to give an assur
ance that their examination of cases was not intended to 
be a usurpation of the powers of the Ministers and that 
since they had armed themselves with assurances from 
prisoners they were free to release them on their own res
ponsibility. And I hope that the Working Committee will 
leave the Ministers free, if they are summoned by the 
Governors, to judge for themselves whether they are satis
fied by the assurances they may receive. 

" One thing I must 'Say in connection with the exercise 
by His Excellency of his powers under Section 126(5) in 
the light of his argument justifying the use of Sub-section 
(5) of Section 126. 
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" I have read the whole of it. It is entitled ' Control of 
the Federation over Provinces in certain cases.' Unless the 
sub-sections have no connection with one another, they 
.~re to be read independently of one another. My reading 

/~;, that in the present case the exercise of . powers 
under Sub-section 5 of Section 126 is a · manifest 
misapplication . . . . " 

Within a couple of days of this, the crisis ended with the 
withdrawal of their resignations by the. Pnited Provinces and 
Bihar Ministers, who had been sent for bythe Go:vernors .imme
diately they returned from Harip11ra. 

The basis of •. settlement is set out best in. the joint· statement 
~~sued.•· .on 2fith "February;·.·l9381.·• hy Sir ·Ha~ . !Ia,jgy;:tn,d Pandit 
Govind Ballabh .. Pant,.. as Gov-ernor and .. :J?remier. of. the United 
Provinces, respectively : 

11 

" We have had a full discussion between ourselves about 
the present situation and the recent developments. We have 
arrived at an agreed conslupion and the Honourable 
Ministers are accordingly resmning • their normal duties. 

"The cases of certain prisoners, classed as politicals, 
have been individually examined and the Governor will 
soon be issuing orders on the advice tendered to him by 
his. Ministers, to remit, under Section 401 of the Criminal 
Procedure Code, . the unexpired portion of the sentences in 
each case and to order their release. The cases of the 
remaining prisoners are being individually examined by 
the Minister concerned and appropriate orders will be 
similarly passed thereon within a short time. 

"We have also. had a long discussion on the mutual 
relation between the Governor and the Ministers .... 

; Tfilir~ is noreason to fear any ·,usurpation of, or interference 
with, the legitimate· functions of the responsible .Ministers. 
We are· both desirous of maintaining healthy conventions 
and with ,goodwill on both sides we hope we will succeed.'' 
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A communique in similar terms issued on 26th February by 
the Governor and the Prime Minister of Bihar stated inter alia : 

'' The Honourable the Prime Minister has considered 
individually the cases of certain prisoners classified as 
political, and in accordance with the advice tendered by 
him as a result of this examination His Excellency the 
Governor is issuing orders directing the release of these 
prisoners and the cancellation of the unexpired portion of 
their sentences. The cases of the remaining political 
prisoners are also being examined by the Prime Minister 
and orders in regard to them will also be issued in a short 
time." 

; '' ., Thus ended, with what the Searchlight (Patna). described as 
tlie . " unequivocal acceptance of the. principle of <;omplete 
ministerial responsibility," the most stormy .. chapter bitherto 
in the history of the working of this Constitution. 

The only question that need usefully concern us in this con
nection is whether the Governor-General was justified in 
intervening by virtue of Section 126(5) of the Government of 
India Act with the decisions of the United Provinces and Bihar 
Ministries. 

That section provides that '' the Governor-General, acting in 
his discretion, may at any time issue orders to the Governor 
of a province as to the manner in which the executive 
authority thereof is to be exercised for the purpose of prevent
ing any grave menace to the peace or tranquillity of India or 
of any part thereof.'' 

It is clear that this special responsibility is wider in its scope 
than that of the Governor under Section 52 where it is the 
peace and tranquillity of the province or any part of it which 
alone are to be safeguarded and wider also, therefore, than the 
Governor-General's special responsibility under Section 54. 
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Indeed, the Joint Parliamentary . Committee in their report 
make it clear that. the need .of a wider safeguard was . felt and 
the sub-section .was designed to meet it : 

'• The Governor of a Province is to have a special res
ponsibility for the prevention of any grave menace to the 
peace or tranquillity of his own province, and we think 
that, but. for the proposal to \Vhich we have referred, his 
special responsibility for securing the execution of orders 
lawfully issued by the Governor-General would necessarily 
be read as referring to the execution of orders lawfully 
issued by the Governor-General within the sphere of the 
Governor's statutory functions. But, to take one example 
which occurs to us, a conspiracy in one province to disturb 
the peace or tranquillity of another might well be outside 
the Governor's special responsibility for the prevention of 
any grave menace to the peace or tranquillity of his. own 
province ; and, since we have no doubt that· an ultimate 
and residuary responsibility for the peace and tranquillity 
of the whole of India must rest in the Governor-General, 
it is plain that the latter's power to give directions to a 
Governor should be wide enough to cover this case and 
that it should be obligatory on a Governor to give effect 
to these directions, even though it is the peace of a neigh
bouring provin~e and not his own which is endangered." 

Considering that in this case, responsible Ministers with 
strong and stable majorities were prepared to take responsibility 
for the consequences of . their . policy .. in releasing some thirty
seven political prisoners in all, the only possible justification 
for the Governor-General to . intervene would be the reper
cussions of such a release in other parts of the country. This 
view is borne out by the fact that the Governors of the provinces 
in question did not choose to use their powers under Section 
52(1) of the Act and that the Governor-General did not act 
under Section 54. 

Extra-provincial considerations appear to have entered into 
the Governor-General's act. Whether he acted at the instance 
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of the Sikander Hyat Khan and Huq Ministries is not known 
but, if this view of the situation is correct, there cannot be any 
doubt that the Governor-General felt that he was acting in the 
interests of the Bengal and Punjab Governments, who had a 
large number of politicals on their hands whom they were not 
prepared to release. 

It needs a strong imagination to be able to picture a state of 
grave menace to peace or tranquillity in Bengal or Punjab just 
because politicals had been released in Bihar and the United 
Provinces. What the Governor·General actually did, therefore, 
was to misapply his powers in his anxiety to prevent embarrass
ment to the Bengal and Punjab Governments. 

In the course of the statements on the side of the Governors 
and the Governor-General, the ground was shifted back to the 
Provinces in question and it was sought to be made out that 
the real objection was not to the release of the prisoners but to 
an immediate release of all the prisoners. The need was 
repeatedly stressed of examining the individual cases of 
prisoners. This in fact appears to have been done. The crux of 
the matter was a little different-and that was as to who should 
examine and decide on the cases, the Governors or the 

/ 'Ministers. The joint statements issued by the Governors and 
the Premiers in closing the incident show clearly that this 
essential poii1L\.Vf1S. WQI1 l:)y. th.e Ministers. 



CHAPTER IX 

The Prospect 

IT is much too early yet to pronounce on the working, from 
the constitutional point of view, of the Constitution that came 
into force in 1935. That part of it which is concerned with the 
Central Government still remains on paper and it is highly 
problematic if it will ever be given effect to in its present form. 
As regards the provincial portion, it is not within our scope to 
draw up a balance-sheet of the achievement& and failures of 
the provincial administrations. What we can essay in conclud
ing our review of the Constitution and its working is to consider 
the indications as to the future of this Constitution. and the way 
in which it is likely to develop, if • allowed to do so. 

The scheme of government embodied in the Government of 
India Act of. 1935 has been qeseribed as '' the longest and 
most complicated constitution in the world." If that is so, it 
is hardly inappropriate, considering it is a Constitution devised 
for one of the biggest and most complex countries in the world. 
Opinions may vary widely, of course, about the way in, and 
the extent to, which this Constitution meets the needs of this 
country. 

Lord Lothian, writing in 1938 in the Observer on " The New 
India " made the claim, for instance, that the Act, " with all 
its anomalies corresponds far more closely to the ·present-day 
realities in India than its Indian critics are inclined to admit.'' 

Place in juxtaposition to this, for instance, the resolution 
fllOVed in the Legislative Assembly in. the .United .. :Proyir~ces in 
September, 1937, by the Prime Minister, Pandit Govind Ballabh 
Pan.t ~ 

'' The Assembly is of opinion that the Government of 
India Act, 1935, in no way represents. the will of the 
nation and is wholly unsatisfactory as it has been designed 
to perpetuat~ the subjection of the people of India. The 
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Asliembly demands that this should be repealed and 
rf1placed by a Constitution for . a . free. India •. framed by a 
qmstituent Assembly•elected on the•basis of. adult franchise 
wl;licl:!. allows the Indian people full scope for development 
according to their needs and desires." 

Here we have in a nutshell the two contending views of the 
Constitution and of India's political development. Which will -
History vindicate ? 

One's reading of the realities of to-day is bound considerably 
to affect one's vision of the future . 

.Here is a rosy picture drawn soon after the Constitution 
started functioning normally in the provinces by the Rev. 
J. S. M. Hooper in the International Review of Missions : 

'' A good start has ·been made after the preliminary 
months' manreuvring for position and the clarification of 
issues that resulted from it ; the conditions of continued 
success are present in the spirit of co-operation and of 
eager service that has been shown by the Governors of the 
provinces, the members of the Services and the newly 
appointed Ministers. Speaking generally .... most of the 
Ministers have approached the tasks of administration 
with humility and courage and with a determination to deal 
thoroughly with the real problems of the country . . . . 
The Indian governments in power are using that power 
for the service of the people . . . . '' 

Even more jubilant was the note struck by Lord Zetland 
when, at Torquay on 18th Novem})er, 193~, he s~tid in 
exult9-iiPP. .. : 

"Men who a few years ago were at daggers drawri are 
working together in cordial co-operation to-day .... 
Congress Ministers, some of whom were not so long ago in 
prison for deliberate defiance of law, are now in office 
directing the policy and administering law. And British 
and Indian members of the Civil Services and police force, 
who were instrumental in imprisoning them, are now 
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working happily under them. Has that not been worth 
doing ? " 

On the other extreme.is•such a view.as •that. expresst:d by 
Professor Keith .when he wtote : 

" It is not surprising. that neither gratitude .nor co
bperation is forthcoming for a· hybtid product .. such as is 
the provincial system of special responsibilities . ?.nd acts 
to be done according • to individu:1l • j)ldgment . . . . If the 
source was tainted, it cannot be a matter of surprise that 
the stream is poisoned." 

The truth, as usual, appears at present to lie between the 
two extremes. The Constitution of 1935 has not, in fact, pro
vided in its working any major surprises. If, on the one hand, 
it has justified the hopes of its framers that it would work fairly 
smoothly, it has, on the other hand, not belied the fears of 
those who saw in it a dangerous snare in which the movement 
for national independence would b~ enmeshed. The fissiparous 
tendencies this Constitution encourages, the provincial, com
munal and sectional forces it releases have already succeeded 
to a material degree in diverting attention from the country's 
main political objective. 

" Hanooz Delhi door ast " (Delhi is still far off) is an old 
Indian adage. Swaraj at Delhi is far off, and meanwhile, for 
local position and power and patronage, squabbles and petty 
struggles are rampant. 

Another factor that hampers the march to Delhi is that the 
scheme has operated in the Congress being fastened with the 
responsibilities of administration without real power to put into 
effect major measures for the political and economic emancipa
tion of the people. 

Not only do the Governor's discretior1ary powers and his 
special responsibilities eat into the reality of .. responsible 
government, not only do his legislative powers .J1eg:1te the 
supremacy of the .,,legislatures even in the sphere of legislation 
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allotted to them by the Act, but the provisions of the Act also 
militate against anything substantial being achieved in the way 
of political or economic freedom for the people. The power of 
the purse, which is in the last analysis the very root of the 
authority of a popularly elected legislature, is bestowed on the 
Provincial Legislatures in such stinted and truncated fashion 
that the dice are heavily loaded against those who seek to 
make Provincial Autonomy yield results. The way in which 
the sources of revenue have been allocated as between the 
Central Government and the Provinces has resulted, as one 
critic has put it, in making " all provinces deficit provinces." 
Certainly, the scheme of 1935 has left untouched and unsolved 
the fundamental problem of Indian finance-the securing of 
adequate financial resources for the provinces. 

The new administrations have from the start been faced with 
the tasks--both unpleasant-of retrenchment on the one hand 
and the levying of additional taxation on the other, and it may 
well be that the orange of Provincial Autonomy will soon be 
found to have been squeezed dry and will be discarded even 
by those who have hitherto shown a partiality for it. 

It is not suggested, of course, that the Central Government, 
even a democratic Central Government, would not normally 
require funds for its functioning. But what is asserted is that 
the prosperity and even the solvency of the provinces in terms 
of their direst needs has been sacrificed to the security of 
British rule in India. For to-day the two factors which make 
the whole system top-heavy and which are to blame for the 
maladjustment are expenditure on Defence and expenditure 
on the Services. The significance of this has not escaped the 
notice of Professot ... Keitb,t"'··Wh().o:wtites : 

'' Perhaps insufficient attention was paid to the funda
mental fact that the demands of defence on revenue really 
must determine the economic and financial policy of any 
government in large measure and that to assert that a 
responsible government was possible when it must devote 
most of the revenue it raised to purposes over which it had 
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no control was to treat responsible governmtnt in a rather 
curious manner." 

Curiously enough, an answer to this view was given by none, 
other than Gandlliji in an article he wrote in the Httnjaw 
entitled " The Fundamental Difference " soon · after the Con
gress decision to forin Cabinets in July, 1937 : 

" Whereas formerly the Ministers were amenable to the 
control of the Governors, now they are under the control 
of the Congress. They are responsible to the Congress. 
They owe their status to the Congress. The Governors and 
the Civil Service though irremovable are yet answerable 
to the Ministers. The Ministers have effective control over 
them up to a point. That point enables them to consolidate 
the power of the Congress, i.e., the people. The. Ministers 
have the whip~ha11d so long as they act within the four 
corners of the• Act, .no matter how distasteful their actions 
may be to the .Governors. It will be found upon examin~ 
ation that so long as the people remain non-violent, the 
Congress Ministers have enough freedom of action for 
national growth." 

Answering the objection that the financial part of the Consti
tutional scheme makes such a development impossible, 
Gandhiji wrote : 

" No doubt there is great validity in the argument that 
the Act has left the Ministers no money to spend for the 
nation-building departments. But this is largely an illusion. 

c • . ->;l. believe with Sir :Daniel. Hamilton that labour, and not 
metal,. is real money ; . . . If . things are done on a 
CO-OJYerative basis, which ·in · other·· words is modified 
socia}ism, money would not be needed, at least not in 
large quantity.'' 

Leaving the argument there for further experience of the, 
working of the Constitution to decide the issue, it would be 
more fruitful to consider the possible development of the Consti
tution in the .future. Will this Constitution last ? Will it perish 
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cataclysmically and be replaced by one devised by the Indian 
people themselves and built on its ruins or will it in course of 
time so evolve as to merit the application to India of the Statute 
<>f Westminster through a process of " freedom slowly broaden
ing down from precedent .to .precedent '' ? 

Such an evolutionary process was described tersely by Sir 
Sam\}el Hoare when, in evidence before the Jojnt Parliamentary 
Committee, he said : 

" In course of time, other Acts of Parliament will be 
necessary, more to recognize a state of affairs that . is in 
existence than to make actually new changes.'' 

What is therefore contemplated is. a process of development 
through the establishment of conventions which in. course of 
time would secure statutory sanction. 

This ponderous and clumsy means of constitutional progress 
is rendered necessary because of the absence of any constituent 
powers given to the Indian legislatures, with the solitary 
exception provided in Section 206 whereby the Federal Legis
lature is given the power to enlarge the appellate jurisdiction of 
the Federal Court. For the rest, the cumbrous procedure is 
available at least ten years after the passing of the Act of 
making representations to the British Government suggesting 
constitutional changes, which could then be made either by Act 
<:>f Parliament or Orders-in-Council or amendments to the 
Instrument of Instructions ! 

The .Simon Commission had expressed the desire that the 
Constitution should contain within itself provision for its own 
development. The Act has completely ignored that wise sugges
tion, with the result that no constitutional outlet worth the 
name exists for the tremendous forces that make for the rapid 
transfer of politicaLpower to the Indian people. In suc:h con
ditions, it is not likely that India's advance to democracy will 
be along exclusively constitutional channels. 

Assuming, however, that a revolutionary challenge to this 
Constitution does not materialize or succeed and that it is found 
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possible to advance along the path of transforming the present 
system in the provinces into real responsible government, 
accompanied by genuine responsible .government at the Centre, 
what are the steps incidental to such a change ? 

The first and biggest single change that· would be called for, 
if genuine responsible government is to be established in the 
provinces, is that the Governors should act on the advice of 
their Ministers in those matters regarding wllich they an;) to-day 
entitled under the law to act in. their discretion orin the exercise 
of their individual judgment .. This. would presuppose the with
drawal of the Governor from his present dominant position in 
the administration to a purely titular position such as that 

1 pccupied by the King in • England. The Simon Commission had 
themselves in a rare display of vision envisaged such a deve
lopment, though not perhaps in such a far-reaching form, when 
they wrote : 

" Self-government in the provinces can only become a 
reality when the G()vern:or does • not come .in Jike. a • deus ex 
machina. to. make the ... wheels·go round.'' 

Such a development, .it may be presumed, could be brought 
about if it.was demonstrated not only to the Govemors.but also 
to the British. Government that the only way to make the wheels 
of <:).,dministration revolve smoothly was to accept ministerial 
advice in all matters .• for itm\lst not be overlooked that such an 
abandonment of his powers by the Governor would require the 
co-operation of the British Government itself, as became obvious 
when in 1937 the Congress made the identical suggestion. 
Sections 54 and 14 of the Act will, among other things, need to 
be taken. into .account in such a process. These. are the sections 
of .. the .Act by. which the Governor acting in his discretion or 
in• the •exercise of.·. his .indiVidual· judgment is subject to the 
control and superintendence of the Governor-General in his 
discretion and the latter in his turn is similarly bound to act 
according to the directions of the Secretary of State for India. 
If, therefore, the Governor's special powers are to he allowed 
to fall into disuetude, he will first have to be. fre.ed from the 
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leading strings of Whitehall and his position will have to become 
that of the satrap in the Dominions who represents the Crown 
alone and not the British Government. 

The Provincial Legislatures will similarly need to be released 
from the fetters which restrict their initiative and their freedom 
of action. This would involve, inter alia, the repeal of 
Chapter III of Part V of the Act in its entirety, which embraces 
the ' Discrimination ' provisions of the Act. This would indeed 
be nothing more than a simple act of justice and the undoing 
of a breach of faith on the part of the British Government. The 
G01,p.dhi-Irwin Pact of 1931 had allowed only for safeguards 
which were " demonstrably in the interests of India.'' Later, 
the White Paper of 1933 coolly overlooked that assurance and 
claimed that the safeguards suggested in it were " in the com
mon interests of India and England." In the result, we have 
the discriminatory clauses which are demonstrably against the 
interests of India ! 

Along with the release of the legislatures from various restric
tive provisions, the establishment of democracy would pre
suppose the extension of the franchise to every adult. man ·and 
woman and the abolition of communal electorates, with 
provision of Proportional Representation to safeguard all 
minorities, communal or political. 

Financial readjustments would, of course, be necessary if the 
breath of life is to be infused into this Constitution. These would 
necessitate, inter alia, not only a transfer to popular control of 
Defence and of the Services affecting particularly the powers 
under Sections 244, 246 and 267 of the Act, but also a drastic 
reduction in the drain on public funds caused by these 
top-heavy departments. 

Nor would Provincial Autonomy be complete until wide and 
extensive use were made of Section 290 and provincial boun
daries were so revised as to result in linguistic and homogeneous 
provinces, embracing not only territory at present forming part 
of the British Indian provinces, but also of the Indian States, 
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which would in the process undergo dissolution and redistribu
tion among the appropriate linguistic groupings. 

We have so far catalogued some o£ the more vital changes in 
the Constitution which its transformation into a truly democratic 
scheme of government would involve. As important structural 
changes are those, however, . of spirit. 

It was observed by Walter Bagehot that no.new.Constitution 
could be expected to function satisfactorily UJ.:I.til thpse who 
had lived and functioned under the previous regime had· passed 
away ! The human mind, argued Bagehot, becomes so 
habituated to the conditions imposed by one system of govern
ment that it cannot throw off its ways of thought and action 
and adapt itself completely to the requirements of the new 
regime. Already, this process of fitting square pegs into round 
holes has been proceeding-not entirely without difficulty. 
Much greater resistance may, however, be expected in future, 
because hitherto the real substance of power transferred to 
popular hands is small compared to what yet remains with 
the British Government and its representatives in this country. 

The constitutional development of a country is nothing but 
the formal representation of . changes in the possession of 
political power by different classes or sections of society. 
Whether the bognc1s of the Constitution are to be expanded by 
pressure from within or whether they will • • crumble before 
assault from without will depend on a number of imponderable 
factors which History alone knows of and will in fullness of 
time reveaL 

Postscriptum 

The foregoing was written before the rapid change in the 
Indian political scene caused by the outbreak of war between 
Britain and Germany on 3rd September, 1939, and the 
declaration by the British Government that India was at war 
with Germany. 
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The Indian National Congress-in pursuance of its declared 
policy of resisting the utilization of Indian men, money and 
resources in Britain's wars and by reason of the failure of the 
British Government to declare its war aims, to assure India's 
national independence at the end of the war and to take imme
diate steps to transfer power at the Centre to popular control 
-called on Congress Ministries to resign as a :first step in non~ 
co-operation with the war. 

Commencing with the Madras Cabinet on 27th October, 
1939, eight Provincial Governments tendered resignations 
after resolutions endorsing the Congress attitude had been 
adopted by their respective Legislative Assemblies. 

Madras was the province where the resignation was first 
accepted. Having invited the leader of the Opposition to form 
an alternative Cabinet and having failed in that attempt, the 
Governor of Madras had no choice left but to suspend the work
ing of the Constitution in accordance with Section 93 of the 
Government of India Act. This he did by Proclamation on 80th 
October, 1989. 

Having stated that the government of the province could not 
be carried on in accordance with the provisions of the Govern
ment of India Act, the Governor's Proclamation proceeded to 
declare that all his functions would be exercised by him in his 
discretion and that he had assumed to himself all powers vested 
in the Provincial Legislature. The Proclamation further sus
pended the operation of numerous sections of the Act, mostly 
concerning the working of the provincial executive and legis
lature, and appointed three members of the Indian Civil 
Service to act as his Advisers. 

The same procedure was in turn gone through in other pro
vinces, leaving 'Provincial Autonomy' in its truncated form 
functioning in the Punjab, Bengal and Sind alone. 

M. R. M. 



PART TWO 

BY 

C. Y. CHINTAMAN1 



CHAPTER•X 

The Goal of British Policy in Indi11 

THE first question that the Goyern11lent of India Act, 1935, 
raises is, what, according to it, is the goal of British policy in 
India. According to Mr. Montagu's Declaration of 1917, which 
was reproduced . as the preamble of the Government of India 
Act, 1919,)t is '' responsible govermpent in British India. as an 
integral partof the British Empire." The demand of educated 
India was for Dominion Status. It was understood that this 
was implicit in the 1917 Declaration. The understanding was 
strengthened by. the. language of • King George V's message, 
referred to earlier, delivered by theDuke. of Connaught at the 
inauguration of the central legislature, as well · as by the 
addresses of His RoyaiJ:Iighness . as well as the Viceroy, Lord 
Chelmsford,· on that memorable occasion. But the belief that 
this was the goaT of British policy was rudely shaken by the 
disagreeable surprise of Sir 1\{alcolm Hailey's speech in the 
Legislative Assembly early in •1924. Speaking as Home Member 
and on behalf .and with the authority (as it was understood) of 
the Governor~General (Lord Reading) and the Government of 

India ••..• sir• rv.Ialcolm l{~iley • drew. a. subtle•. distinction between 
''responsible government for British India " and "Dominion 
Status for India,'' and categorically denied that the British had 
made any promise o:Uhe latter. As this produced grave suspicion 
in the public m!nd about British intentions and. as it was 
copsideraljly strengthened by the studied avoidance of the 
phrase Dominion Status by the Shnon Commission, Lord Irwin 
took care, with the authority of His Majesty's Government, 
specifically to mention in his announcement of the Round Table 
Conference ·that His Majesty's Government always understood 
that the promise of Dominion Status was implicit in the Declar
ation of 1917. The difference between the Indian National 
Congress and other. public organizations was on the issue of 
Dominion Status v. Independence ; there was no question of 

12 
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any section of Indian opinion being content with anything less 
than the former. The Nehru Committee set up by the Congress 
in .1928 proposed a constitution for India on the basis of 
Dominion Status and this was accepted by. the .National Con
vention • which assembled in Calcutta in the December of that 
year. But the Indian National Congress at its session held at 
Lahore in the following year declared for ... PP.l?!f!: .• ~;~/f?;q;j . or 
complete .independence-a phrase which has no meaning if it 
does not mean that the British connection with India should 
be severed. Notwithstanding this, the Congress generalissimo, 
Mahatma Gandhi, declared that he woul<;l be content witb. ... the 
substance otindepenaence." This phrase is, to all intents and 
purposes, synonymous with Dominion Status. There can be no 
doubt about this at least after the Statute of Westminster passed 
in 1931. The statute provides, inter alia, 

(I) that any alteration in the law touching the Succession 
to the Throne or the Royal Style and Titles shall hereafter 
require the assent as well of the Parliaments of all the 
Dominions as of the Parliament of the United Kingdom ; 

(2) that no law hereafter made by the Parliament of the 
United Kingdom shall extend to any of the said Dominions 
as part of the law of that Dominion otherwise than at the 
request and with the consent of that Dominion ; 

(3) that the Colonial Laws Validity Act, 1865, shall not 
apply to any law made after the commencement of this Act 
by the Parliament of a Dominion ; 

(4) that no law and no provision of any law made after 
the commencement of this Act by the Parliament of a 
Dominion shall be void or inoperative on the ground that 
it is repugnant to the law of England, or to the provisions 
of any existing or future Act of Parliament of the United 
Kingdom or to any order, rule or regulation made under 
any such Act, and the powers of the Parliament of a 
Dominion shall include the power to repeal or amend any 
such Act, order, rule or regulation in so far as the same 
is part of the law of the Dominion ; 
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(5) that the Parliament of a Dominion has full power to 
make laws having extra-territorial operation ; 

(6) that no Act of Parliament of the United Kingdom 
passed after the commencement of this Act shall extend, 
or be deemed to extend, to a Dominionas part of the law 
of that Dominion, unless. it is expressly declared in. that 
Act that that Dominion has requested, and consented to, 
the enactment thereof. 

These and other sections of the .Statute of Westminster can 
leave no room for doubt that the dominions enjoy the same 
status as Great Britain in the British Commonwealth, There
fqre, Mahatma Gandhi~s "substance. of independence " is. the 
same thing as the Liberal Federatiqi),'§ J?qminio,rkStatus. It was 
the unanimous wish of the representatives oUndian opinion that 
the Government of India Act, 1935, should explicitly declare 
that the goalofBritish policy in India was Dominion Status
of course in · terms of the Statute of Westminster. Every 
endeavour was made in this behalf in India as well as in 
England. But the British turned a resolutely deaf ear to every 
such appeal. The Government of India Bill, . as it. was intro
duced, had no preamble. But as a res1.1lt ofa deb.!l.te in the 
House .of .•.• Coinrnons •.... all that:Eiis. Majesty's .Government con
sented to db. "'as to repeat the preattible -of the Act of 19.19 as 
tfle preamble of the Act· of 1935. That preamble includes con
tentious matter never accepted by nationalist India. The follow
ing passages of the preamble bring this out clearly :-

And whereas progress in giving effect to this policy can 
only be achieved by successive stages, and it is expedient 
that substantial steps in this direction should now be taken : 

And whereas the time and manner of each advance can 
be determined only by Parliament; upori whom responsi
bility lies for the welfare and advancement of the Indian 
peoples : 

And whereas the action of Parliament in. such matters 
must be guided by the co-operation received from those 
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on whom new opportunities of service will be conferred, 
and by the extent to which it is found that confidence can 
be reposed in their sense of responsibility. 

The objections to these limiting clauses are obvious, and it 
is not necessary to do more than merely mention some of them. 
In the first place, it was a desire both of Indian reformers and 
of Mr. Montagu in 1917-18 that the Government of India Act 
should contain within itself the means of future development 
until India attained the full stature of a dominion ; that no 
outside agitation, with all its attendant drawbacks, should be 
necessary to bring al;:>Out needed and desired changes. The 
experience of the Simon Commission has demonstrated that, 
due to the qualifications and reservations of the preamble that 
has been cited, this aim had not been achieved ·and there was 
continued necessity of the application by Indian nationalists 
of the maximum pressure to the reluctant British mind to 
concede to India anything of substance. Secondly, the prolonged 
deliberations of the Round Table Conference followed by the 
communal "award," the White Paper, the Joint Select Com
mittee's Report and the Act of 1935 brought into very unwel
come· relief the extreme unwillingness of the British Government 
and Parliament to part with power and privilege in favour of 
Indians. Thirdly, this selfish and niggardly attitude of the British 
has not only kept alive but enormously strengthened in India the 
extremist demand for complete independence involving the 
severance of the British connection. While, generally speaking, 
it is true that confidence is a plant of slow growth, the reverse 
process has long been at work in the relations between England 
and India. Educated Indians had started on their mission 
of India's political emancipation with full faith in the high 
intent and purpose of Britain. This had to yield place as a 
result of some years of disappointments to belief and the latter, 
in its turn, has been followed by increasing doubts and mis
givings, until to-day it may be doubted if there is any con

siderable body of knowing Indians who are disposed to believe 
that except in compelling circumstances England will part with 
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the substance of power in favour of India. I In converting India 
from faith to belief, from belief to doubt and from doubt almost 
to disbelief, British statesmanship has achieved a failure of 
which it has no reason to be proud. If at some day in the future 
Macaulay's New Zealander should happen to sit on the ruins of 
the Thames.bridge and.contemplateon the.British Empire.that 
was ; if a future . Gibbon should find material for a new 
magnum opusin the Decline arid Fall oftheBritish Empire, the 
surmise would not be . rash that he would hold the present 
generation of British ' statesmen ' chiefly responsible for that 
sad consummation. Averring that there. was ·no problem that 
statesmanship could not solve, Lord Curzon boasted that British 
statesmanship had. never failed in India. Well, here is proof 
positive of. failure, although British modesty might be· reluctant 
to make a confession of it. 

1 Asked by King George V when he qame to India in 1905--06 as 
Prince of Wales, Mr. Gokhale, who never erred i1l feeling the national 
pulse and never .over-stated a case, said : . " If a plebiscite had been 
taken 20 years ago whether the people wanted British rule to continue 
in India, they would .. have answered, almost. to a man, ' yes, certainly.' 
To-day large numbers would say they were indifferent." At this day 
large numbers actually want the British qonnection to be severed. 



CHAPTER XI 

Secretary of State's Control 

THE earlier Government of India Act endowed the Secretary 
of State for India with the power of superintendence, direction 
and control over "all Acts, operations and concerns which 
relate to the Government or revenues of India, and all grants 
of salaries, gratuities and allowances and all other payments 
and charges out of or on the revenues of India." There is no 
corresponding provision in the new Act of 1935. This must be 
deemed to be a decided improvement. It has long been the con
tention of Indian reformers that the powers vested in the 
Secretary of State rightly belonged to the Government of India. 
The Secretary of State is a distant authority, in nearly every 
instance without a knowledge of India, in most cases with no 
interest in the country, who is a member of the British Cabinet 
and as such naturally prone to look at Indian problems from 
the point of view of British interests, subject to the control of 
the British Parliament and amenable, directly and indirectly, 
to the influence and pressure of British financial and commercial 
interests. 

The argument on the other side might be briefly stated. 
The Government of India was not and could not in the 
circumstances be responsible to the people of India through 
an elected legislature. But it must be made responsible to 
some authority if it was not to be an unmitigated des
potism. Britain was the trustee for the well-being and 
advancement of the people of India. The Government of 
Britain was under the control of the House of Commons. The 
Secretary of State for India was a member of that Government. 
Therefore the responsibility of the Government of India to the 
Secretary of State indirectly made it responsible to the House 
of Commons and through it, to the people of Britain. Hence the 
arrangement was not merely defensible but the only possible 
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one in the circumstances that existed and would continue to 
exist. 

This argument is fallacious. In the first place, history does 
not record an instance of such altruism in human nature as to 

make the people of one country disinterested well-wishers of the 
people of another under . its domination. This psychological 

truth is con.fi.rmed by the actual relations of England with India. 

The government .• of India . by England teems with unnumbered 
" masterpieces of .melancholy meanness " (Henry Fawcett) in 
the financial relations of the two countries. J'he whole story of 
Britain's military policy towards India sickens the heart of every 
Indian and ought to .sicken the heart of evt::ry honest English
man. In· the language of Gibbon, Britain for that policy does 
not meed India's pardon for the past, applause for the present, 
or confidence for the f11ture. Of Britain's. fiscal and monetary 

policies in. relation. to India,.· the less said the better .. Without 
either injustice or exaggeration they can be compendiously 
described by the single word exploitation. Having, in a fit of 
generous indiscretion, . passed • Section 87 . of the Charter Act of 
1833 and reaffirmed the noble policy through the mouth of 
Queen Victoria t\VE'lnty-five yean; )ater, Britain has system
atically followed, in respect of the appointment .of Indians to 
high and responsible •. office, a policy of calculated illiberality 
and race discrimination against the people of ·India. So much 
so •. that Lord Lytton writing as Viceroy to the Secretary of 
State said '' .we.have cheated the people of India.'' While thirty 
years later, another and a later ex-Viceroy, Lord Lansdowne, 
speaking as Conservative leader in the House of Lords on the 
proposal to appoint an Indian as a member of the Governor
General's Executive Council, perpetrated the reducfiio ad 
ab.surdum of describing it as the importation of " a foreign 
element " into the Government of India. Sir Henry Fowler, an 
illiberal " Liberal " Secretary of State for India, once des
cribed in the House of Commons every member of that 
august body as " a member for India." Rightly was this 
audacious claim dismissed by Surendranath Banerjea as 
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" epigrammatic trash " and by Sir Henry Cotton as " the 
apotheosis of cant." Mr. George ·Yule as President of the 
fourth Indian National Congress was far nearer the truth 
when he said that " the 650 odd members who were 
to be the palladium of Indians' rights and liberties have 
thrown ' the great and solemn trust of an inscrutable Pro
vidence ' back upon the hands of Providence to be looked 
after as Providence itself thinks best." No wonder that the most 
famous speech (made in London) of the first President of the 
Congress (Mr. W. C. Bonnerjee) was on the issue " Is the 
Government of India' responsible to any one ? " The truth is, 
as John Stuart Mill wrote, that the government of one people 
by another has no meaning and no reality except as the govern
ing people treat the governed as " a human cattle farm." 
India's experience of _government by England amply illustrates 
the force of Lord Acton's observation that " constitutional 
government is the sole eternal truth in politics, the rare but the 
only guardian of freedom.'' 

For the reasons stated the avoidance in the Act of 1935 of 
the clauses of the earlier Government of India Act which 
virtually constituted the Secretary of State for India as a nine
teenth and twentieth century Grand Moghal is greatly to be 
welcomed as a decided improvement. But unfortunately, this 
feeling of satisfaction does not survive a perusal of later parts 
of the Act. It has to be immensely qualified by reason of the 
provisions in the Act which reserve in the hands of the Governor
General many and fundamental powers which ought legitimately 
to belong to the Government answerable to the legislature. 
More will be presently said of these reserve powers. 
But they have been so discussed and become so well 
known, if indeed not notorious, that the conclusion · of their 
consideration may be anticipated. In a word, they make such 
deduction from the powers which ought to belong to every 
Government, which indeed ought to be an inseparable inci
dent of Government itself, that the feeling of satisfaction 
expressed above is reduced perilously near the vanishing point. 
It should be noted that in the exercise of those reserve powers, 
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the Governor-General is under a statutory obligation to obey 
the directions of the Secretary of State. In other words, it is the 
old system over aga:in, of the British people being the ultimate 
masters of the people of India--just what • the . people of India 
have been struggling to get out . of. Reform has no meaning if 
it does not make • the people masters in their, own household. 
The Government of India Act, 1935, leaves them very, very 
far from. this consummation devoutly .. to·. be wished for. 

What the .. people. of India agitated for was a system 
of government representative of and responsible to a legis
lature elected· on the. widest possible franchise ; a system 
of government as. nearly as . possible .like . unto the gov
ernments of the dominions in fundamental respects. The 
National Liberal Federation of India recorded more than once 
" its conviction ofthe paramount necessity of the early intro
duction of full responsible government in British India, alike 
in the. provinces. and • in the .• ¢entral government, only .the 
Foreign, Political and Military Departments being retained for 
a time under ·the control of the British Parliament, and 
of the full recognition of India as a Dominion in all 
matters of imp~rial . concern and inter-imperial relations.'' I 
When the· Simon· Commission was at work, the Feder
ation.. on the motioiL of • Sir Tej •• Bahadur Sapru, passed a 
resolution2 '' that.the syste!ll•of government to be .. established in 
place of the present system should be the same as that which 
prevails. in.the se1f-g~verni~g dominions which are equal mem
bers of the British Commonwealth of Nations and that this step 
should be taken immediately. Any further delay and postpone
ment " the resolution declared, " is fraught with danger to the 
mutual relations of India and England." It declared after the 
publication .of the White Paper,3 that " a generous and far
reaching measure of real reform on the lines of dominion consti
tutions which will make ·India an equal member of the British 
Commonwealth of Nations, will alone meet India's requirements 

1 1924, Lucknow. 
2 1928, Allahabad. 
3 1933 (April), Calcutta and (December), Madr;J.s. 
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.and will satisfy the national self-respect of India." Mr. Asquith 
described the now-abandoned system of the government of 
Ireland by England as " irrational and indefensible." The des
cription was and still is and, what is worse, will unfortunately 
be after all-India federation as adumbrated in the Act of 1935 
has been introdus;ed, true of the Government of India. Mr. John 
Redmond pleaded for " the full rights of national self
government for Ireland." We asked for the same for India 
though we expressed ourselves, due to difference of circum
stances, in slightly different language. We wanted complete 
-responsible government {' in the whole sphere of internal civil 
administration " and conceded, due to reasons for which we are 
not responsible-reasons which do little credit to England
that, for a definite period to be fixed by statute, military and 
external affairs might be left under the control of the Governor
·General. Even here we were firm that the provision of facilities 
for the training of Indians for higher military offices should be 
in the hands of the responsible Government and also, that that 
·Government should have an effective voice in ·fixing the size 
of the defence budget. Actually we have been given none of 
these things. While a United States of India (not only of 
British India) has long been the cherished ideal of Indian 
nationalists, l and while therefore an all-India federation com
prising Indian states and not only British Indian provinces is 
in principle very welcome, the regret is that we are going to be 
put off with a limp federation full of undesirable features, ill
balanced as between the states and the provinces, and denied 
powers which are vital to every Government worthy of the 
name. It is hoped that in succeeding chapters the correctness 
of this criticism will be fully established, certainly to the satis
faction of Indian readers, but it is hoped also, so as to 
carry conviction to the minds of reasonable and fair-minded 
Englishmen. 

l See the presidential address to the Indian National Congress of 
1904. 



CHAPTER XII 

All-India• Federation 
THE principal featUl'e of the new constitution is the establish

ment of " the federation of India " which it contemplates. As 
stated in the previous chapter, the principle of all-India 
federation must be accepted by every • knowing and think
ing Indian. The desirability, possibility aml feasibility of 
such federation has for years . been a subject of periodical 
discussion both among Indians and Englishmen. I do not 
recollect having read anywhere an opinion adverse to this 
ideal, right up to the time that it came within the range 
of practical· ·politics. Every one who seriously considered 
the problem in all its aspects admitted its desirability, 
but was opliged to conclude that it was not a practical 
proposition and. was .not likely to be for how many years no 
one could tell. From the time of the discussions which eventuated 
in the Act of . 1919 the ruling princes of India betrayed 
an anxiety that the central legislature of British India might 
introduce fiscal and financial measures which involved the 
interests ofindian states biitin the consideration and determin
ation of. \\'hich. the ~overnments of • the states would have no 
voice whatever. On their part .British Indian politicians were 
not slow.to appreciate the states' point of view but had perforce 
to inquire whether the ruling princes would make a. quid pro 
quo. A highly competent writer who may, without unfairness 
to others, be described as the most judicial-minded and most 
accurate thinker among living Indian public men, discussed 
the subject nine years ago elaborately and with consummate 
ability, and reached the following conclusions :-

(1) In the interests of British India the form of 
government should remain essentially unitary. 

(2) On no other basis than that of a decisive majority 
against all the states could or would British India enter 
into any federation with the states. 
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(3) It would be impossible to constitute a single body or 
house on the two radically distinct principles of represent
ation of states and representation of people. 

(4) "The princes' love of punctilios in matters of pre
cedence, their unwillingness to recognise anything like an 
equality among themselves, and their dislike of. decisions 
by a majority, must all operate to intensify their aversion 
to any genuine federal constitution ..... " 

(5) The princes may perhaps be able to suggest some 
form of organic association .... " It may be federalism 
in some new-fangled sense, but the people of India should 
be slow in making up their minds to embark in a novel 
craft hitherto untried." 

(6) " Our examination of the possible forms of organic 
association between the princes of India and the people of 
British India has led us to the conclusion that it is not 
possible to provide for any workable scheme except upon 
terms and conditions which are not now likely to find 
favour with the princes." 1 

In the same year (1928) the committee set up by the Congress 
to report on the future constitution of India in co-operation with 
other political organizations known as the Nehru Committee 
after its chairman, Pandit Motilal Nehru, devoted a most im
portant section of their report2 to a consideration of the position 
of the states in the future constitution of India. Their conclusion 
was adverse to the ideas of the princes and it was challenged by 
one of the most important of their order.3 The subsequent 
publication of the report of the Indian States Committee, com
monly known as the Butler Committee, did not exactly bring 
the viewpoints of the ·British Government, the rulers of states 
and the people of British India nearer to one another. It is to 
be noted in this connection that curiously. enough, and very 

1 Indian . Constitutional Problems by Sir P. S. Sivaswamy Aiyer. 
1928, chap. 11 to 14, pp. 199 to 262. 

2 Chap. V. 
3 His Highness the Maharaja of Bikaner. 
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regrettably, the people as distinguished from the rulers of the 
states have not been recognized at all as an entity with a status 
quo. The princes refused to recognize them, the Butler Com
mittee refused to hear them, the British. Government refused to 
give them a place in the. Round Table Conference. To say that 
their point . of view. is not identical with that of their princes is 
to state the. fact in the mildest language. 

The Round Table Conference was convened in order that the 
tl::ree parties concernedt might jointly deliberate upon problems 
of comrnon interest. It was there that first the issue was 
brought to the fore, first, of a federal v. unitary form 
of government for .. British India and next, ·of the feasi
bility of an all-India federation. And, as has already 
been stated, an agreeable surprise awaited the assembled 
members of the Conference in the speech of the Maharaja 
of Bikaner. There His Highness declared the readiness 
of the princes to corne into such a federation and he was 
followed by other princes in a similar strain. Much has since 
happened to disillusi()n both }'h,eil: Highnesses and the public 
men of British India as will presently become clear. The terms 
on which the states (i.e., the rulers of states) should be asked 
and are willillg t9 a.ccede to the federation have been the subject 
of discussiOn for seven long years and they ·have not yet come 
to a. conclusion. And it. is .still uncertain whether any and how 
many of thelll will eventually federate, and on what terms 
exactly. While the people of the states are pronouncedly hostile 
as • they have been <>ccorded no share in the discussions 
and it is apprehended that their position after federation 
will scarcely be better than it is. to-day in their respec
tive states, the people of British India are .full of misgivings 
that the position accorded to the states will merely act as a 
drag on • the progress of the • country as a whole. The provision$ 
of Part II of the Act which deals with federation are utterly 
unsatisfactory. While· all that has come· to the public knowledge 

1 There are really · four parties but the fourth, the people of the 
states, have throughout been left out as possessing no right to a say in 
the disposal of their destinies. 



174 INDIA'S CONSTITUTION AT WORK 

of the nature of the confabulations that have been in progress 
during the last six years unmistakably indicates that the scales 
have been weighted very heavily against British India. Whether 
this is so ; how, why and to what extent it is so, and with 
what probable results, will be considered in the following pages 
(though by no means either exhaustively or in minute detail). 
But the point of view of the people of the states may first be 
considered in brief. The people of the states are very far 
from being a contented lot. It is true they have one 
enviable advantage over their countrymen of British India. 
They live under their own princes to whom they freely 
give of their devotion and loyalty as these qualities are 
rooted in the Indian heart. They have Swaraj. Unfortun
ately, however, the swa is not collective. It is personal to 
the ruler. The people enjoy neither representative nor res
ponsible government. There are, it is true, some states which 
have introduced a semblance of representative government. It 
is more developed in some, less in some other states. In the 
vast majority it does not exist at all, there is not even a 
pretence of it. No political rights are accorded to them. [It will 
be understood that the criticisms are generic as there fortunately 
are a few notable exceptions.] Freedom of speech, liberty of 
the Press, the right of association, judicial trial before punish
ment, and an independent judiciary are non-existent in a very 
large majority of states. In the coming federation the represent
atives of the states will be the nominees of the ruling princes 
and not the elect of the people. It is possible, it is hoped that 
at least the more progressive of the princes who have already 
recognized the principle of representative government will 
decide to allow their representatives in the federal legislature to 
be returned by some form of election. This is entirely dependent 
upon their goodwill ; it has not been conceded as a right. 
There is no such thing in the Act as the rights of federal 
citizenship. Paradoxical as it may sound, and highly unsatis

factory as the position in British India is, it can be said with

out fear of contradiction that the latter, who do not live under 

a national government, are politically much better off than their 
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countrymen of the states living under their own rulers. Inci
dentally it may be remarked that one of the most powerful 
causes that have operated against more rapid and more 
substantial constitutional developments in British India is the 
continued autocracy of the rulers. of Indian states and the 
backward condition in which they have left their people. In 
Sir Sivaswamy Aiyer's language• of moderation, ''many of •the 
rulers have not yet· begun to realize that the princes exist for 
the people and not the people for the princes." He enumerates 
'' the essentials of a progressive and civilized administration " 
and points out that the majority of states do not conform to 
these " essentials." One point that can be urged in favour of 
any federation between the states and the provinces of British 
India, howsoever unsatisfactory .it may be, is that the states will 
be bound to feel the reflex effect of the comparatively progres
sive system of government and administration that exists in the 
provinces and the result will be all to their advantage. It is 

argued, certainly with···rea50n, that. even the nominated repre
sentatives of the states Will not fail to revise and liberalise their 
notions of govermnent by association with the • elected members 
of the federal legislature and • that therefore the serious draw
backs of. the federal constitution embodied in the Government 
of India Act are outWeighed by this substantial gain. This may 
indeed happen. Every well-wisher of the country must strongly 
hope that if will· happen. But hope is not fact. The fact is the 
Act. And it brings to the people of the states still less. satisfaction 
than to the people of British India. 



CHAPTER XIII 

"The Federation of India" 

THE Government of India Act provides that, on the satis
faction of certain conditions His Majesty the King may by 
Proclamation, declare the establishment of " the Federation of 
India 11 comprising the governors' provinces and " the Indian 
states which have acceded or may thereafter accede to 
the Federation " and including chief commissioners ' pro
vinces. The conditions are that states '' the rtilers whereof 
will . . .. be entitled to choose not less than 52 members 
of the Council of State, and the aggregate population whereof 
.... amounts to at least one-half of the total population of 
the states II have acceded to the Federation. It will be noticed 
that it is explicitly stated that it is the rulers who will be 
entitled to make the choice of members. A ruler wishing to 
accede to the Federation will first have to execute an Instrument 
of Accession which will be binding on '' himself, his heirs and 
successors.'' 

An Instrument of Accession shall specify the matters 
which the rulers accept as matters with respect to which 
the federal legislature may make laws for his state, and the 
limitations, if any, to which the power of the federal legis
lature to make laws for his state and the exercise of the 
executive authority of the Federation in his state, are 
respectively to be subject. 

By a supplementary Instrument executed by a ruler and 
accepted by His Majesty, the functions exercisable by His 
Majesty or any federal authority in relation to his state may be 
extended. His Majesty shall not be bound to accept any 
Instrument or supplementary Instrument of Accession, nor will 
he be empowered to accept any such Instrument which may not 
be consistent with the scheme of federation embodied in the Act. 
Only those provisions of the Act which are enumerated in the 
second schedule may be amended " by or by the authority of 
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Parliament without effecting the Accession of the State," " but 
no such amendment shall, unless it is accepted by the Ruler in 
a supplementary Instrument, ·be construed as extending the 
functions '' which are exercisable by His Majesty or any federal 
authority in relation to the state. States not acceding to the 
Federation before its establishment may apply for such acces
sion. No change can be made inthe constitution of either house 
of the federal legislature except by consent of the rulers of the 
federated states. A study of the . second schedule demonstrates, 
negatively that a federated state may, for as long as it may 
choose and. for all time, if it will, effectually block any and 
every amendment of the constitution intended to relieve it of 
even its most patent defects, and affirmatively, that the range 
within which any valid amendments may at all be made with
out the satisfaction of this ahnost impossible .condition is very 
narrow. The Act is so full of incongrUities and .absurdities that 
every constitutionally-minded person should wish . that • the 
earliest possible opportunity should be taken to remove at least 
the more flagrant of them. There are many public men in 
British India who, while not at all enamoured of the scheme 
of federation embodied in the Act, are still desirous of. making 
the Federatio11 ari accomplished fact as the opportunity once lost 
of bringing the states and the provinces together, may not occur 
for along time. 

While dissatisfaction with the scheme is common ground to all 
political parties in British India, there is this difference between 
the Congress (and possibly the Muslifu League) on the one hand 
and the• I..iberal and other parties on the other, that now that 
the provincial part of the constitution has already been 
iiltrod.uced, the central Government should not be left as 
it iS but should be developed into a federal government 
as soon as possible. This desire of the latter is rather 
checked by the inflexible provisions of the Act which confer 
upon •. •• the · federating •. · states--not merely all of them com
bined or even a majority of them but every single one of them 
-something like • a . permanent and absolute • veto ·on any deve
lopments to which all or some or any of the rulers may fancy 
13 
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an objection, serious or frivolous, substantial or nominaL This, 
in a way, stereotypes all that we of British India regard as 
being bad in the proposed federal structure. Situations not fore
seeable may conceivably arise which will compel recalcitrant 
rulers to agree to change as the smaller of two evils. But it is 
no prudence for one to bank upop them. It follows that a 
whirlwind agitation or a succession of such agitations will have 
to be undertaken by the public men of British India, with all 
the attendant risks and evils, as the price of essential revision 
of the federal constitution. But what is the alternative ? It is 
a continuation of the existing system of central government ·to 
which after sixteen years of saddening experience no one is so 
poor as to do reverence. Will it be said that, by the power of 
public opinion with its growing strength, even imperialist 
England may be forced to do that which at present she 
betrays no disposition to do ? This argument is diminished 
in strength by the constitutional veto that has been given 
to the federating rulers. Therefore the choice at the 
moment is limited to either the introduction of the pro
posed federal constitution with all its drawbacks or a con
tinuation of the present system at the centre which, as I have 
said, no one wishes for. Here is a perplexing, almost a baffling, 
problem the solution of which calls for higher statesmanship 
than perhaps any situation that has so far arisen. But there is 
one more question. On the assumption that the political leaders 
of India are capable of such statesmanship, what chance have 
they ? There is no option to the provinces to join or not to 
join the Federation: British Indian opinion is not being, and 
there is no proposal that it should be, consulted. The Govern
ment of India Act, 1935, proceeds upon the footing that the 
provinces must, shall and will be federating units. The position 
therefore is that provided the requisite number of ruling princes 
and the British Government are able to come to terms and 
Instruments of Accession are executed by them, the Federation 
of India will become a fait accompli ; only the British Parlia
ment having the power to block progress at that stage. This 
there is no likelihood of its doing as His Majesty's Government 
have, and will always have, a majority in the House of 
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Commons, as the sine qua non of their very existence. Due to 
the nature of the federal structure it will not be an unqualified 
blessing if the princes do come in. But neither will it be a matter 
to be thankful for if they decide to stand out. A great public 
disservice of incalculable . consequences • has been rendered • by 
Sir Samuel Hoare and his colleagues by deciding upon such a 
scheme of federation in. cynical . disregard • equally of request, 
persuasion, advice and agit~tion ; of reason, sense and justice. 
The people of British India have verily caught a Tartar~ To 
catch a Tartar is like unto catching a chill. We do not catch 
either ; he or it catches us,. and we cannot release ourselves from 
his or its crueLgrip. This .is the unenviable position that has been 
created by the . federal part of the Government of India. Act, 
1935. It is intolerable. But it is the fate of man that he has to 
suffer much that is intolerable. And he suffers it ; the more 
philosophical minority .in a spirit of resignation, the uninstructed 
majority with wails, hisses and groans. This is our position now, 
as it appears to me at least. 



CHAPTER XIV 

The Federal Legislature 

THE Federal Legislature will very properly be bicameral ; as 
the present central legislature is. The first chamber will be the 
Federal Assembly and the second, the Council of State as at 
present. The Council of State will consist of 1501 representatives 
of British India while from the states a number that may vary 
between 52 and 1041. That is to say, the aggregate number of 
representatives of the states when all of them have acceded to 
the Federation, will be 104, while it cannot be established unless 
states entitled to send 52 members accede to it. The strength of 
the Federal Assembly will be 250 members representative of the 
provinces and 125 from the states. In the two houses com
bined, British India will be represented by 375 members while 
the nominees of rulers of states can be 2291 and may be some
what less until all the states shall have acceded. In all known 
federations the lower houses or popular chambers represent the 
people and the upper houses or revising chambers, represent the 
federating units. But our federal constitution is extraordinary 
and unprecedented. The so-called representatives of the states 
not only in the Council of State but in the Federal Assembly, 
will be merely nominees of their rulers. The people of the states 
are dismissed as mere chattel. The representatives of the British 
Indian provinces in the Federal Assembly will be returned by 
indirect election by the representative provincial assemblies with 
the added drawback that members thereof belonging to different 
communities will vote separately. The vicious policy of election 
by separate communal and sectional electorates is carried so far I 
But, curiously enough, the British Indian members of the 
Council of State will be directly elected. Of the representatives, 
of people, of provinces and of ruling princes in the two houses 
of the federal legislature, 375 will represent British India and 

1 Six members will be nominated by the Governor-General. They 
belong either to the states or the provinces. 
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254 the rulers of states ; that is, British India will have 58 per 
cent. as against 42 per cent. conceded to the rulers of states. 
The disproportion is obvious. It is possible, one may hope that 
it will happen at least in some cases, that the. nominees of the 
ruling princes will include reformers and nationalists. But living 
as they do in autocratic states wher.e the will of their rulers is 
the law, he must .be a. rare man • entitled to all honour who will 
dare at any time• to• give·effectto his personal convictions when 
they are not identical with the • orders of his master. At least 
some of the rulers in their. turn are undoubtedly men of ability 
and have a progressive outlook, but how many .of them are.there 
who will have the courage to face the possible· conse<Juences of 
their disregard of . the wishes of the Political Department to 
whose chariot-wheels they are. tied ? Letit not be forgotten that 
the British Government is the. paramount power, and that, 
according to the Butler Co:rllmittee, the only definition that can 
be given of paramountcy is, well, that it is paramount. 

A little more may be . said of the method of election to and 
the composition of the two houses of Federal Legislature. 
Why on earth did the British Government and Parliament 
prefer the indirect to the direct method of. election to the 
FederaL Assetnbly ? It is true that the Simon Commission 
recommended it. But then it made other recommendations 
which were not accepted. If the report of that Commis
sion was to be the guide-book of the British Government, 
it was a waste of time and money for them to hold the 
Round Table Conference ; except for the bringing in of 
the states through their rulers. No progressive member of 
the . British Indian delegation to the Round Table Conference 
would have been found in his place if it had been announced 
that the Simon Commission Report would be the basis of 
discussion. It was because of the intense dissatisfaction of the 
people of India with the Simon Commission that Lord Irwin 
proposed, and His Majesty's Government consented, to the 
c~nv~nihg of the .Round Table Conference. At the Conference 
itself no support worth mentioning was forthcoming to the 
suggestion of indirect election to the Federal Assembly. The 
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one audible voice in support of it was that of Sir Samuel Hoare 
himself. The Indian Franchise Committee, presided over by a 
statesman of the fine culture, the knowledge of constitutions and 
the balanced judgment of the Marquess of Lothian, recom
mended direct election. Not even Sir Samuel Hoare's White 

· Paper rejected it. The substitution of indirect for direct election 
was the work of the Joint Select Committee. The authors of the 
proposal of indirect election might think to find a justification 
for it in the results of ·the elections to the provincial assemblies. 
But since the latter have been constituted the electorates for the 
Federal Assembly, much good will their indirect election do 

· them I It 'is not quite easy to remark in restrained language, 
on the counterfeit that has been substituted for genuine election 
to what will be far and away the most important legislative 
body in the whole country. The incompetence of an illiterate 
(what a tribute to a century and three-quarters of British 
rule I) and untried electorate cannot be an adequate reason for 
the rejection of direct election , for then the saine reason should 
have held good in the case of provincial assemblies. 

And then, why · has direct eleCtion been preferred for the 
Council of State ? It may be said (1) that the latter is not 
made up of unwieldy numbers and (2) that a more select and 
therefore more competent (or less incompetent) class of persons 
constitutes that electorate. The former objec:tion has been 

· answered in the most practical manner by the signal proof 
which every provincial government has given of its ability to 
manage large electorates. When the Southborough Franchise 
Committee made its recommendations in 1918, the same doubt 
was expresSed about the. administrative impracticability of the 
management of the proposed electorate. But the provincial 
governments proved this fear to be unfounded. When the 
Lothian Committee's Report was published, again the same kind 
of doubt was expressed by the same class of critics. Once 
again provincial governments have. splendidly vindicated their 
administrative ·capacity by managing these · much larger 
electorates, on the wh.ole si:> very well. 
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The second objection relates to the incompetence of the 
electorate. What is the test of competence ? If it be the 
knowledge of political and economic questions possessed by the 
average elector, there is no single electorate in the world which 
can pass the examination .• This testcannot be the foundation of 
democratic government. What the average .elector is expected 
to understand. is the broad • issues which divide one set of 
candidates from a110ther and to make up his mind. which he 
prefers. Many and weighty dtations can be made from British 
political writers of the amazing incompetence and perversity and 
lack.of honesty which the •. elettorate of Britain betrayed on .a 
number of .occasions. But the answer of authority has been 
continuously to lower and widen the franchise until to-day it is 
adult ftanchise. 

Since when has the British Government in relation to India 
made ability a • test of suitability either .for office or .for mem
bership of ••.. t4.e .legislature ? • IIow did the • calibre . of the men 
appointed to the old Statutory Civil Service, .and afterwards to 
the provincial, .compare with that of persons appointed as a 
result of competitive examination ? At this day how does the 
<1-verage nominated I.C.S. or I.M.S. officer compare with his 
confr~res who successfully .. stood the test of a stiff examination.? 
Wha.t \\'as fu.e IeveLof .. the. man \Vhom governments in India 
d~light~d to prefer to fill--no, • to occupy-the .nominated seats 
in. theJegislature ? I do not think it an exaggeration to describe 
it .C:l.S laughable. In · the more important appointments to 
exetutive councils and to the offices of ministers, how much 
anxiety have governors betrayed to make ability a test of 
fitness ? • The British Government's record in British India is 
Ute final answer to the plea of incompetence of the electorate . 
.f{onourable exceptions-the existence of which every fair
minded person must and . I do thankfully acknowledge-allowed 
for, this record has compelled many acute observers to remark 
that perhaps the ruling authority has ordinarily little use for 
men of ability and character among the people of a subject 
country. Sir John Gorst's famous saying about the habit of 
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governments to cut down tall poppies may be recalled in this 
connection. 

As regards the political complexion of the candidates apt 
to be preferred by a large electorate, the British Government 
itself, if it has eyes to see and minds to think, should have been 
clear that no more could it, by devices that do little credit either 
to its heart or its head, stem the tide of rising popular aspir
ations than old Canute could l:.old back the waves of the sea 
or Mrs. Partington could by the raising of her broomstick, 
prevent the clouds from lowering. Of too, even Macaulay's 
schoolboy should have thought that the British Government had 
had as much demonstration as any sensible authority would 
have cared for. It should be supposed that history and politics 
are subjects in which politicians and administrators received 
instruction. If this is the result of such instruction, surely it is 
wasted upon them. It is a commonplace of politics that the 
only sensible and effective answer to popular aspirations is to 
concede them in good time, of course within the limits of reason. 
When authority's answer to legitimate demands takes the too 
familiar and time-dishonoured form of repression, the answer 
of the populace to the demands are put up ; while judicious 
concession brings the people back to a recognition of that 
which is practical and reconciles them to authority. The alter
native is the vicious circle of agitation, met by more severe 
repression, until in the end authority is swept away and things 
happen as they have happened in Russia. Of the many unwise 
things done by the Joint Select Committee, none perhaps is 
more gratuitous than its substitution of indirect for direct 
election, to the Federal Assembly and none has been more 
resented. At the moment of writing it is so uncertain what may 
happen in the provinces under Congress governments when 
elections will have to be held by th~provincial legislatures for 
the Federal Assembly. 

Did the British Government and Parliament think to have 
peace in the Federal Assembly by banning from it extreme 
politicians-call them demagogues if you will-who are such a 
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soume of worry to them in the present Assembly ? Firstly, this 
was not a legitimate desire. Secondly, it was not a desire capable 
of realization. Thirdly, it will bring in its train a penalty more 
severe than the trouble that is avoided on the floor of the 
legislature. The desire is not legitimate because it should be the 
object of every honest and sensible. government to have an 
authoritative expression . inside the legislature of every shade 
and variety df opinion and ofall sections of the people and not 
only those opinions which·· are either agreeable or at least not 
irritating. This is the. raison d'etre of proportional represent
ation. The extreme opinions themselves do less harm. when 
uttered inside the ··legislatures . than when they are. addressed to 
mobs in squares and parks. They can be immediately met by 
the opposite opinions and the cumulative effect of a series of 
debates is nothing but wholesome on both sides. It is no use 
having a legislature if it is • to be packed by meh who do. not 
voice the real serttifi1~~ts of the people. As long ago as 1892, 
when the noble chairman of the Joint Select Committee was a 
child of four .Years, •. both Lord Salisbury, the greatest of Con
servative Prime Ministers; and ·Gladstone, the greatest . British 
statesman of the nineteenth century, expressed a wish that 
genuine representation • should be accorded to all sections of the 
people. The great Liberal patriarch said .in the House of 
Commons: 

I believe I am justified · in looking forward not merely 
to a nominal but to a real living representation of the 
people. 

Lord Salisbury said in the House of Lords : 

If we are to do it, and if it has to be done, . of course 
accepting that • it must be • done, let us do it systematically, 
taking care that the machinery provided shall effect the 
:purpose • of giving •·· representation, not to accidentally con
stituted bodies, not to small sections of people here and 
there, but to the living strength and the vital forces of the 
whole community of India. 
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This was not done then. It was not until 1920 that a beginning 
was· made in the desired direction. But under the Act of 1935, 
in the ·face not only of Indian public opinion expressed 
unmistakably and repeatedly, but of the recommendation of 
Lord Lothian's Committee and a considerable body of opinion 
in England itself, a step backwards has been taken which might 
give a rude shock to the great Liberal and Conservative states
men who spoke in 1892. What can it be but a pretence that 
indirect election can secure either Gladstone's " real living 
representation of the people '' or the representation of Lord 
Salisbury's " living strength and vital forces of the whole 
community of India " ? Very moderate public men of India 
have been heard saying that, to whatever else they could 
reconcile themselves in the grossly defective constitution which 
has been imposed upon this country, they could not bear the 
very thought of this wanton abolition of direct election to the 
central legislature. Progress may not be rapid, it may be utterly 
inadequate, but provided it is advance on the straight high road, 
even ardent spirits may check their impatience and wait for a 
better day. The position is wholly different when it is actual 
motion backwards in the guise of advance. 

If indirect election to the popular house of the Federal 
Legislature is both unprecedented and objectionable, what is to 
be said of direct election to the less important upper chamber ? 
In all federal constitutions the reverse is the practice. And for 
the good and sufficient reason that while the former is consti
tuted to represent the people, the function of the latter is to 
represent the point of view of the federating units. The system 
of election devised for the Federal Assembly should have been 
adopted for the Council of State, minus the abomination of the 
separate communal device. . Institutional and. . .functional repre
sentation too would not be out of place in the case of the upper 
chamber. At least, the compromise might have been considered 
of wholly territorial election for one of the two houses and of 
sectional representation for the other. But no, the genius of the 
deciding authority thought to present India with a scheme which 
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is a combination of the drawbacks of different systems. As a 
punishment for India's impudence in asking for responsible 
government instead of being (:ontent to sing Hallelujahs and 
Te Deums to the • British. bureaucracy and plutocracy ?. Those 
Indians who, while not oblivious of the evils of alien rule, have 
yet a lively and gi'ateful sense of the immense good that the 
British connection has •wrought--and still they •. are in good 
though in dinUrtishing numbers-ask themselves what has come 
over England that its .. ' statesmen ' should so often prefer. the 
wrong to the right course ofaction and almost go out of the way 
to create sit1latiqns \Vhich do nobody any good. The series of 
blunders that .Britain has • perpetrated and ·.continues • to commit 
in India, plus its vacillating ' policy ' without a principle in 
the politics of Europe and the world \Vhich has visibly reduced 
its prestige as well as its importance in the comity of nations, 
compels th.e q11€J§tio9- " S.~t1d!; .. EI)glai)d • where it did ? " in the 
place.of the attitude expressed in th.e saying "England, with all 
thy faults I .love thee still.'' 

The nature. of the Federation with the states, the rnethod of 
election to the federallegislature, its cqmposition, the severe 
limits set to the powers it . can exercise, the restrictions 
of the sphere and of !he powers, even •• within the allotted 
sphere, of the. cotr1ing federaL government ; the en()rmous, 
excessive · and . undesirable powers reserved in the Governor
General-these •. are .. features .. of . the . new constitution which 
led not. on}¥ th~ Congrest; • but the • Liberal··· Federation to 
describe it as. unacceptable. Unacceptable it continues to 
be. But at • the present stage to repeat that it is un
acceptable, while it is • to utter the bare truth, • is to indulge in 
a . mere academic expression of opinion. The contention that 
this is nofso at least in the region of the central government 
has already been answered, or at least an attempt has been made 
to answer it. Really no choice is left to the people of British 
India. They may grin but they have to bear it and, acting like 
practical men (and politics is nothing if it is not a practical art), 
make the best they can of a bad job ; seeking comfort from the 
thought (it is also a fact) that constitutions· theoretically perfect 
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have disappointed expectations while those which are illogical 
and even irrational, have been known to yield unexpectedly 
satisfactory results. All said and done, the human element is 
the predominant factor in the working of a constitution. 
Mr. Montagu and Lord Chelmsford wrote in defence of their 
highly illogical and highly imperfect dyarchical constitution, that 
it might still be worked with success " if reasonable men act in a 
reasonable spirit." The last eight months have demonstrated, 
not for the first time, the spirit of adaptability and the genius 
for government of representatives of the British race. The 
indefensible powers reserved in governors of provinces have so 
lain in the background even in provinces under Congress 
ministries that the most vehement critics of the provincial con
stitution have been obliged to ask themselves whether after all 
they might not have made too much of the objectionable features 
of the Act. Candour compels a fair-minded man to acknowledge 
the force of the age-old distinction between the word and the 
thing. What therefore the people of India have now to do is to 
concentrate on attempts to return the best available men (and 
women) to the two houses of the federal legislature and to act 
so as (1) to obtain for the country the best possible results from 
even this constitution, and (2) to induce the conviction in the 
Governor-General, that his special powers of responsibility need 
not be invoked and {3) in our ruling princes as well as the British 
Parliament, that they may safely agree to a liberal revision of 
the constitution on lines reasonable in themselves, suggested by 
the experience gained by other. countries in the working of their 
respective constitutions, and acceptable to the people who have 
to work it-the people not less of the states than of British 
India. 

No consideration of the constitution of the federal legislature 
can be complete which does not include at least a reference to 
the division of the electorate into so many water-tight 
compartments. Separate caste representation (the provisions 
for the representation of the scheduled castes amount to 
this), separate functional representation and separate sex 
representation-where in the wide world where there is 
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representative and democratic, constitutional and responsible 
government is one confronted by this curious spectacle. 
The answer of authority to years of agitation against such 
a travesty of popular representation has been not · only to 
perpetuate it but to extend its scope. Even where no demand 
has been made for. it, it has been •thrust upon those who did 
not want it.. The most gratifying feature of the • whole of the 
discussions that preceded the passing of the Act was the virtual 
unanimity and the unmistakable earnestness. of the. women of 
India--all honour to them-in objecting to the election of their 
representatives or to the quantum of their representation being 
divided into communal COIT1partments. Most certainly they did 
not want to be drawn into the vortex of communal strife. But 
their voice was not heeded ; and needs must they act as Hindu 
women and Muslim women, etc., and not as the daughters of a 
common Mother who should devote themselves to her service as 
sisters and . with sisterly feelings-to oblige the British Govern
ment ! It is easy to say, it has been repeatedly said by 
apologists of the communal. ' award ' • that the people of India 
must blame their own politicians for the failure to reach an 
agreement and not fixa vicarious responsibility upon the British 
Government. While of course I give due weight to this argument 
and deplore as much as any other Indian the failure of Hindus 
(including thedepressed classes) •. .Muslims and Sikhs to agree 
aiiiong themselves, I have never been able . to join in this 
condemnation of ourselves.· It is not practicable to set forth the 
\Vholecaseafit presents itself to me within the limits set for 
this thesis. Briefly put, the answer to the argument with which 
I do not agree is that conditions were produced by acts of the 
British Govern.ment in which there was almost no possibility of 
Hindus and Muslims reaching an agreed settlementl but 
assume that the opposite view is correct : What defence can 
be made of the extension. of ·the system of communal represent
atiOn through separate electorates to those who not only did not 
wish for it but continuously protested against it • ? Should the 

1 For a full statement of my view of the position • the reader is 
referred to my add~ss to the second All-India Anti..COmmunal Award 
Conference held in Delhi in February, 1935. 
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endeavour of statesmanship have been to narrow the limits of 
such a vicious system and to facilitate its early replacement by 
wholly territorial representation at an early date, or to extend 
and intensify its evils and make it · increasingly difficult for its 
abolition ? To put the question is to answer it. As a matter of 
fact, Mr. Ramsay MacDonald himself answered it more than 
once in his individual capacity : which supports the . view I 
have always urged, that the communal 'award ' was in 
reality the decision of the Government and did not embody the 
Prime Minister's personal opinion. 

Next, what about functional representation ? The more one 
studies and reflects upon the provisions of the Act relating to 
electorates and representation, the less easy does it become 
for one to be satisfied of the bona fides of the British in this 
regard. Nor can one at all feel that there has been anything like 
fairness or impartiality in the quantum of representation 
accorded to the different communities and interests. How can 
anyone with a sense of justice approve of the disproportionate 
representation accorded to Europeans in Bengal, or to the 
utterly inadequate representation given to the Hindus of the 
Punjab and of Bengal, or to the number of seats reserved for 
the scheduled castes in Bengal, the United Provinces and some 
other provinces ? It must be stated in fairness that the respon
sibility for the last rests with special weight upon the authors 
of the so-called Poona Pact and much less upon the authors of 
the communal 'award.' 

The conclusion of this consideration of the method, the 
distribution and the quantum of. representation in the federal 
legislature is that it is not marked by wisdom, or by a regard 
primarily for the interests of India. as a whole, or by impartiality 
as between one community and another or one· interest and 
another. 



CHAPTER XV 

Legislative Powers of Governor -General 

CHAPTER IV, Part • II of the Act is one· of the. most • unwelcome 
in the whole legislation. ltrelates to• "legislative powers of 
Governor-General." This. imm,ediately suggests the question 
whether the Governor-General should possess any legislative 
powers and wby. Certain subjects being reserved under his 
control, the answer may be given that he must possess powers 
essential for. the discharge of his. responsibilities. What are thes.e 
subjects ? They are (1) Defence, . (2) External .Affairs, and 
(3) the Ecclesiastical Department. It is · improbable in the last 
degree that the Governor-General will need special legislation in 
his administration of these. three reserved subjects. 

If it be. said that Iegislati~n may be needed to provide for 
facilities for the. training of Indians for careers in the army, the 
navy and the air forceand forthe speedingup of the national
ization of allarmsof defen~e, or for.theregulation of expenditure 
under this head, the answer is (1) that these .:ratters are ordi
narily not subjects of legislation and (2} that the . Governor
General acting as the agent of His Majesty's Government in 
England, is not in the least likely to be so concerned for rapid 
progress in the direction desired by Indians .that he will utilize 
his legislative powers for. this behoof. It has always been Indians 
who have been eager for the rapid preparation of their country
men to perf~nn thei~ dut)' and · exer5ise their right .of defending 
their.own country and itis the British who have uniformly stood 
in t~e ~a)'. As hasbeen repeatedly said, .there is no part or 
aspect of · British policy towards India so wholly open to 
objection and so unmistakably · indicative of their distrust of 
Indi(lns. and of the determination to prolong for an indefinite 
period their control of India's destinies as the military policy 
that •has· been pertinaciously followed ever ·since the British 
connection with India began. If, as I said elsewhere, British 
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military policy is the touch-stone of the sincerity of British 
professions, Britain has signally failed to give proof of any 
sincerity. It was not until 1917 that the bar sinister of race 
against Indians was formally removed and they were held 
eligible for the King's Commissions in the army. This was 
eighty-four years after the Charter Act of 1833 and fifty-nine 
years after the Royal Proclamation of 1858. And during the 
twenty years that have elapsed since the theoretical removal of 
the disability, advance has been made towards Indianization 
at a pace compared with which the snail or the tortoise may be 
likened to a mail train if not to a flying machine. And to this 
day the more candid if less discreet of the exponents of British 
policy-generally speaking, these are soldiers and not politicians 
-continue to indulge in periodical utterances to warn Indians 
against the expectation of anything like rapid or substantial, 
much less complete, Indianization. Yet, for a wonder, it is 
British politicians, British administrators and British soldiers 
who are never tired of essaying to teach ignorant Indians the 
elementary lesson that there can be no such thing as self
government without the people who seek to govern themselves 
being able and ready to defend their country. With a smug 
self-satisfaction which would be amusing if it was not offensive, 
they tell us with a sneer that for as long as we· rely upon 
British bayonets to keep out an invader or keep the peace in 
the country, there is no meaning and no sense in our talking 
of self-government. This is the addition of insult to injury. As 
if we declined their generous offer to train us in the art of 
defence and petitioned them to come and remain here with their 
bayonets to save us from ourselves I They deliberately pursue 
a systematic and persistent policy of emasculation of the people 
and then turn round to tell them that, as they cannot defend 
themselves, they should not aspire to rule themselves. They 
keep down the people in a state of illiteracy and utilize this, 
which is the product of their policy, to tell us that first there 
must be education and then only can self-government follow. 
Their policy in the economic field is of a piece with this. If the 
British were serious in their avowals of a sincere intention to 
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lead us onwards and upwards to self-government, they would, 
while retaining in their hands for a reasonable period the control 
of the organization for the defence of the country (a necessary 
though unwelcome consequence of their deliberate policy) ; 
place in the hands of the federal executive and the federal legis
lature the power to take steps requisite to the training of Indians 
for the higher positions in the defence services, to do away.with 
the distinction between martial and non-martial races, to reduce 
the British garrison, and to determine the size of the defence 
budget with exclusive reference to the requirements of India. 
They have done none of these things hitherto and, if the pro
visions of the Act of 1935 have any meaning, do not propose 
in the near future to do any of them. In the circumstances, no 
Indian :finds it possible to enthuse over the idea of legislative 
powers being given to the .Governor-General for purposes of 
securing the adequate defence of the country-if this be one. of 
the purposes thereof. 

Next, it is not easy to think of the possibility of legislative 
powers being needed to enable the Governor-General to dis
charge his functions in regard to external affairs. 

Thirdly, the very existence of the Ecclesiastical Department is 
a source of genuine grievance to the Indian, both as citizen and 
as taxpayer. In the first place there ought to be no such thing 
as an established church. In the second place, India is not a 
Christian country. Thirdly, the Government .does not spend 
a farthing upon a Hindu temple or a Muslim mosque or a 
Sikh gurdwara or a Parsi place of worship. Just as the non
Christians .make .. their own arrangements for the satisfaction of 
their spiritual needs, so ought Christians to do whether they are 
in the service of the Government or reside here as private 
citizens. In anticipation of the improbability of an Indian gov~ 
ernment maintaining, or an Indian legislature sanctioning 
expenditure on a Christian ecclesiastical establishment, it has 
been made a reserved department under the Governor-General, 
so that it may be untouchable by any Indian authority. One 
more sample, if it were needed, of British justice and British 
14 
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altruism. But even here, it is inconceivable that legislative 
powers will be required by the Governor-General. 

The conclusion follows, and it is supported by the contents 
of Chapter IV and other parts of the Act, that the legislative 
powers of the Governor-General are intended for use by him in 
relation to subjects, not reserved under his control but trans
ferred to the federal government, albeit with very serious 
limitations. These will be considered in the next chapter. 



CHAPTER XVI 

Restriction of Powers of Federal Government 
and Legislature 

THE reservation of certain subjects for administration by the 
Governor-General with accountability to the Secretary of State, 
powers vested in him in respect of chief commissioners' pro
vinces, tribal areas and backward areas, and his numerous 
special powers and special responsibilities in the exercise or the 
discharge of which he is instructed to act • in his discretion or in 
his individual judgment-these all are deductions from the 
powers of the federal government and federal legislature. The 
deductions are both seriol:!s and numerous. Of reserved subjects 
more need not be said, here and now. In the administration of 
chief commissioners' provinces, the Governor-General is to act, 
" to such e:x:tent as he thinks fit, through a chief commissioner 
to hE! appointed by him in his discretion." Why the appointment 
of chief commissioners and · control over their administration 
should not be vested in the federal government has not been 
stated and is not understood. A possible e:x:ception may only 
have been 1llade in the case of .British Baluchistan. 

In the sphere of the federal government and legislature the 
Governor-General is endowed with vast powers-powers legisla~ 
tive, powers financial, powers administrative. He is to act in his 
discretion in giving his previous sanction to or withholding it 
from, bills or amendments ·repugnant to any provisions of any 
Aet of Parliament e:x:tending to British India, or of · any 
Act or ordinance of the Governor-General, or to any 
matter in respect of which the Governor-General is required to 
act in his discretion, and those which affect the procedure 
in criminal trials in which European British subjects are 
concerned. ".Unless the Governor of the province in his 
discretion thinks fit to give his sanction " to or withhold 
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it from any bill repugnant to any Governor's Act or 
Governor's ordinance and the repeal or amendment of 
any Act relating to any police forces. The Governor-General 
as well as the governors are empowered to allow or to 
prohibit the introduction in their respective legislatures of 
measures prescribing professional and technical qualifications 
" requisite for any purpose in British India." Indeed they 
are required not to give sanction unless they are satisfied 
that the proposed legislation imposes no new disability 
upon any class of persons. Even after a bill introduced after pre
vious sanction has been passed into law, the Governor-General 
and governors are empowered to disallow any regulations, rules, 
by-laws and orders made under such a law. In doing so, they 
shall exercise their individual judgment. Special and very 
stringent provisions are inserted in . the Act to ensure for non
Indian medical practitioners privileges which the Federal or a 
provincial Government may deem fit to withdraw on the 
ground of the denial of similar privileges to Indians in the 
countries to which those practitioners belong, and the aggrieved 
practitioners are entitled to seek the intervention of the 
Privy Council to stop the action of any Government in 
India ; while the officers of the I.M.S. and the R.A.M.C. 
shall, ipso facto, be entitled to be registered in British 
India as qualified to practise their trade. The Governor
General may direct the Governor of any province to discharge as 
his agent such functions in, and in relation to, tribal areas as 
may be specified in the direction. In the discharge of any such 
functions, the Governor shall act in his discretion. Whenever 
there may be any allegation of interference with water-supplies, 
the Governor-General can step in and exercise his functions in 
his discretion. And all civil courts are closed against any person 
who may have a grievance in this regard against the Governor
General, or the Government of a province, or the ruler of a 
state. In making rules for the proper custody of public moneys, 
the Governor-General as well as governors shall exercise their 
individual judgment. In the appointment and removal from office 
of *'Ubstantive as well as temporary governors and deputy 
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governors of the Reserve Bank of India as well as in the super
session of the Central Board of the Bank and the liquidation 
of the Bank, the Governor~Gencral is to act in his discretion, 
while in nominating and removing directors of the • Bank, · he 
is to exercise his individual judgment. (What a .fine distinc
tion !) The Federal Goverttment may not, without the previous 
sanction of the Governor-General acting in his discretion, 
introduce a bill or amendment which affects the coinage Of' 

currency of the Federation or the constitution or functions of the 
Reserve Bank. If and when there may be a dispute between 
the Federal Government and a provincial government with 
regard to the raising of loans, the decision of the ·Governor
General in his discretion shall be final. 

When we come to the proposed Federal Railway Authority 
we are confronted by one of the most • disagreeable parts of the 
Act. The provisions relating to it are inspired by the greatest 
distrust of the capacity as well as the character of the Indian 
politicians and administrators who will compose the executive 
as well as the legislative branches of the federal government, 
and it is difficult for a self-respecting Indian not to smart under 
the insult. This will become clear in the brief observations that 
follow. 

Not less than three-sevenths of the members of the Federal 
Railway Authority, including its president, shall be appointed 
by the Governor-General in his discretion. The eighth schedule to 
the Act contains provisions relating to the Federal Railway 
Authority. It is provided in Part VIII of the Act 

that, except with the previous sanction of the Governor
General in his discretion, there shall not be introduced into, 
or moved in, either chamber of the Federal Legislature any 
bill, or any amendment, for supplementing or amending the 
provisions of the said schedule. 

It is laid down that, in the discharge of its functions, the 
Federal Railway Authority "shall be guided by such instruc
tions on questions of policy as may be given to them by the 
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Federal Government." But if any dispute arises between the two 
" as to whether a question is, or is not, a question of policy, the 
decision of the Governor-General in his discretion shall be 
final." More. But " nothing in this sub-section shall be construed 
as limiting the powers of the Governor-General under the next 
succeeding sub-section." This is notable even in an Act which 
contains so very much that is notable, and may be quoted in 
full : 

183.-(4) The provisions of this Act relating to the special 
responsibilities of the Governor-General and to his duty 
as regards certain matters to exercise his functions in his 
discretion, or to exercise his individual judgment, shall 
apply as regards matters entrusted to the Authority as if 
the executive authority of the federation in regard to those 
matters were vested in him, and as if the functions of the 
Authority as regards those matters were the functions of 
ministers, and the Governor-General may issue to the 
Authority such directions as he may deem necessary as 
regards any matter which appears to him to involve any of 
his special responsibilities, or as regards which he, by 
or under this Act, is required to act in his discretion, or 
to exercise his individual judgment, and the Authority shall 
give effect to any directions so issued to them. 

This power-absorbing sub-section makes further comment 
superfluous. It is typical of the mentality of the authors of the 
Act. The Federal Government and the Federal Legislature are 
distrusted. They may be incapable, or they may be irres
ponsible, or they may be actuated by improper motives 
in relation to Britain and the British, British interests and 
British authority. They are deserving of no confidence. 
For the satisfaction of clamorous political agitation, the 
country may be endowed with a new constitution and 
vast powers of self-government may seemingly be given 
to the future Indian government, legislature and electorate, but 
the key to all power must be reserved in British hands. The new 
Indian authorities shall not do anything that may appear to 
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them to be justified or necessary in respect of officers of all-India 
services who are mainly British, or of British business with India 
or of the railways for which the Indian taxpayer pays, while 
for them to think of .even looking at the Defence organization 
will be to cast longing eyes on that which is forbidden. I am not 
a Congressman or a wrecker but am free to confess. that these 
provisions of the Act • move me to indignation. The parts of the 
Act which deal with commercial discrimination and the Federal 
Railway Authority and at least equally, those that relate to the 
all-India services are nothing less than a calculated insult to 
the honour of India and the self-respect of Indians. There are 
other provisions of Part VIII dealing with the .Federal Railway 
Authority which invite comment but I refrain from making any 
as anything like a detailed consideration is not possible within 
the limits of this thesis and enough has been said to show 
how utterly obnoxious and unacceptable those provisions are. 

But more. has to be said on some of the other powers of the 
Governor-General acting in his discretion or exercising his 
individual judgment. In particular, attention should be directed 
to the provisions of the Act which prohibit ' commercial discri
mination.' In industry, trade and commerce the British Empire 
is not a unit. Every one. of the dominions can and does act in 
its own interest and freely penalises British imports, whether 
with or without ' preference.' If England tried.· to force on any 
of them the products of her industry, there will be the only 
answer : SECESSION. But India is treated on a different foot
ing. In one word, England considered India to be a 
'plantation ' (Ranade). Raw materials were to be produced 
here and shipped to England for manufacture into finished 
articles to be consumed by India herself to the immense benefit 
of England. There has of late been some change for the better 
but only some. The old idea persists and attempts are regrettably 
frequent to discourage or at least to avoid the encourage
ment of manufacturing industries in India under Indian 
control. British capital and British enterprise have long been in 
adverse possession of too much of Indian trade and industry to 
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be good for the country. One of the principal objects of Indian 
nationalists in seeking for self-government has been at least to 
minimise exploitation and to facilitate the development of 
Indian industry and the expansion of Indian commerce. It is 
this very aim that the excessively commercially-minded British 
have effectually frustrated by inserting in the Act provisions 
that prohibit ' discrimination ' in favour of Indian enterprise. 
That this is by no means an exaggeration of the truth will be 
evident from what follows. 

No federal or provincial law may discriminate against British 
subjects domiciled in the United Kingdom or Burma or com
panies incorporated, whether before or after the passing of this 
Act, by or under the laws of the United Kingdom or Burma, 
and a law shall be invalid to the extent it contravenes this 
prohibition. None of them shall be liable to greater taxation 
than if they were domiciled in British India. No Indian company 
may get exemption from, or preferential treatment in respect of, 
taxation without the same being given to United Kingdom com
panies. All requirements or conditions relating to or connected 
with the place of birth, race, descent, language, religion, domi
cile, residence, or duration of residence of members of the 
governing body of a company, or of the holders of its shares, 
stock, debentures, debenture stock or bonds, or of its officers, 
agents, or servants, shall be the same in regard to Indians and 
to British subjects domiciled iri the United Kingdom or India. 

As if all this were not enough, special provisions are inserted 
in the Act which will effectively discourage the development of 
Indian shipping and aircraft. It is notorious that such Indian 
shipping as there was at the time the British took possession of 
India and for some time thereafter was destroyed by the com
petition of British shipping, and by the advance of science. 
And the British Government has systematically neglected 
higher science education in India. Not even the Islington Com
mission's recommendation in this behalf has moved it to action 
in the long space of twenty-two years. Students of Indian eco
nomic history will not need to be told by what means and with 



RESTRICTION OF POWERS 201 

what success wealthy, established British shipping companies 
frustrated periodical efforts made by enterprising Indians 
to develop an Indian shipping industry. Rate-wars were 
very effectual in this regard. Let anyone read what the 
non-political industrial magnate, perhaps the greatest 
that India has produced-the late Mr. J. N. Tata-endeavoured 
to do and failed to do in his effort to rehabilitate in a small 
way the Indian shipping industry, all on account of the unfair 
tactics of the British India Steam Navigation Company, the 
younger sister of the Peninsular and Oriental Steam Navigation 
Company,! and say what is the conclusion that must inevitably 
be drawn. After Mr. Tata smaller rnen made efforts similar to 
his in Madras, Bombay and Bengal. Their experiences were not 
less discouraging •than those• of the great Mr. Tata. Some years. 
ago Mr. Haji introduced a Bill in the Legislative Assembly to 
preserve for Indian shipping India's coastal trade. But his Bill 
was killed by the hostility of British commercial interests 
engaged in the exploitation of India, backed by the Government 
of India .. During the last two years the attempt has been 
renewed to obtain some protection for the Indian shipping 
industry by means of a Bill more modest than Mr. Haji's pro
moted ·by-by whom ?-the British Government's pet, Sir 
Abdul Halim. Ghuznavi in the Assembly and sponsored by the 
Hon. Mr, Prakash Narayan .Sapru-the worthy son of a dis
tinguished father--in the Council of .State. It met with no better 
fate, thanks. again to the combined hostility of the exploiting 
inteh:s.ts and their guardian-angel, .the Government of India. 
The Indian Mercantile Marine Committee, appointed by the 
Government itself some years ago, made certain recommend
ationswhich would have had the effect of stimulating to some ex
tent the Indian shipping industry. But the Committee's parent, 
the Government of India, consigned at least the more important 
of its recommendations to its capacious waste-paper basket. The 
Government of India set up another committee earlier still, the· 
External Capital Committee. Its recommendations shared no 

1 A full account will be found in Mr. Harris's admirable biography of 
this great philanthropist, merchant-prince and captain of industry. 
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better fate. And the provisions of the present Government of 
India Act run directly counter not only to India's requirements 
and Indians' wishes but to the recommendations of the Gov
ernment's own committees; just as the recommendations of the 
Skeen Committee in favour of Indians in relation to military 
policy were dismissed without courtesy, due, perhaps, to the 
unfortunate circumstance that, in the language of the Simon 
Commission, it included a majority of non-official Indian 
,gentlemen. It is not for nothing that so genuine an admirer of 
England as the late Lord Sinha uttered the warning that where 
financial interests were involved, the British should not be 
trusted. Nor for nothing that an English writer himself summed 
up British character in the telling phrase " always the purse, 
often the brain, seldom the heart." When during the non
co-operation campaign ()f 1931 Mr. Gandhi used to plead for a 
'' change of heart •• on the part of Britain in relation to India, 
:an acute and sympathetic writer, Mr. J. T. Gwynne, wlio came 
-on behalf of the Manchester Guardian to study conditions here, 
wrote that Mahatma Gandhi's demand was unreasonable as 
'' we can change the constitution, how can we change our 
heart ? '' 

I venture to describe the Government of India Act, 1935, 
as the anti-Iridia Act. I feel when I recall and reflect upon all 
that the Government of India did, has done, and is 
doing, and all that it · refused, has refused, and is refusing 
to-day in respect of fiscal and commercial policy, I feel 
with some bitterness that the Government of India at 
least in these matters may not incorrectly or unjustly be 
·described as the Government against India. Mr. Gokhale 
in one of his memorable speeches in the old Indian Legis-
1ative Council, speeches which will live for as long as 
Indian politics is studied, made a comparative description in 
language lucid and impressive of which he alone was capable, 
of what the people of Japan owed to their Government for -their 
material progress, and how the people of India are to contend 
.at every step against their Government in their efforts to achieve 
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some little progress. This is the age-old difference between a 
national and a foreign government. Apart from the all-important 
consideration that self-government is the birthright of every 
people and that without it their honour and self-respect cannot 
be satisfied, a very practical and very powerful reason for the 
effort of India's .children to achieve home rule, to be in their 
Motherland what other peoples are in their respective 
countries, was and is to repair as far as possible the 
great material injury ... which . India has suffered in con
sequence of British policy. · Let no one make a mistake 
about this. Let anyone who may suspect that this is at least an 
over-statement, pmcure copies o£ and read Dadabhai Naoroji's 
Poverty and un-Br#ish Rule in India, Mr. William Digby's 
'Prosperous ' British India, Mr. R C. Dutt's India under 
Early British Rule and India in the Victorian Age, and also 
Some Economic Aspects of British Rule in India by Mr. G. 
Subramania Iyer, and I am confident that he will not hold me 
guilty of exaggeration. Among many other disappointments 
produced by the Government of India Act, 1935, are its astound
ing provisions to safeguard British exploiting interests and to 
put obstacles in the way of Indian attempts at industrial 
development and commercial expansion. When, in the first 
decade of the present century, a company was registered in 
London under the style. and • title '' India Development, 
Limited," Mr. Dadabhai Na.oroji wrote in the.London Press that 
if the promoters regarded truth, they should change the name 
of the company to " Exploitation of India, Unlimited." 

To come back to ships and aircraft, I need not do more than 
transcribe Section 115 of the Act to carry conviction to the most 
reluctant, the most charitable Indian mind, and to at least a 
few of the still fair-minded British minds, that there is no 
defence which can be uttered of the provision except on the 
footing that India is first for Britain and the British and only 
next, and only to the extent compatible with this, for her own 
children. The following is the relevant section : 

115.-(1) No ship registered in the United Kingdom shall 
be subjected by or under any Federal or Provincial Law to 
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any treatment affecting either the ship herself, or her 
master, officers, crew, passengers or cargo, which is dis
criminatory in favour of ships registered in British India, 
except in so far as ships registered in British India 
are for the time being subjected by or under any law of the 
United Kingdom to treatment of a like character which is 
similarly discriminatory in favour of ships registered in the 
United Kingdom. 

(2) This section shall apply in relation tq aircraft as it 
applies in relation to ships. 

(3) The provisions of this section are in addition to and 
not in derogation of the provisions of any of the preceding 
sections of this chapter. 

Right truly did Lord Curzon say in a speech addressed to 
the British planters in Bihar that administration and exploita
tion were the two parts of Britain's work in India and comple
mentary of each other. I will conclude this part of my 
observations by the compendious description of this prepos
terous section of the Act and of its allied provisions by the 
single word sickening. 



CHAPTER XVII 

Burma, Aden and Subsidized. Provinces 
UNDER the Montagu Act there were nine Governor's provinces. 

Under the present Act their number is eleven. The North-West 
Frontier Province was made a Governor's province before the 
Act of 1935 was passed, while under the Act Burma has be~n 
separated from India, and Sind and Orissa, by separation res
pectively from Bombay and Bihar, have been made two 
Governor's provinces. Besides Burma, Aden has been separated 
from India. 

The separation of both Burma and Aden was effected without 
adequate regard. for.lndian interests and without opportunity 
being given to Indians fully to state their case. Nor can it be 
thought that Indian interests are adequately safeguarded 
for the future. Burma was conquered by Britain with Indian 
money and with the aid partly of Indian soldiers. It is 
remarkable that Britain acquired empire in India wholly 
at the expense of Indians. themselves. When the East 
India Company was abolished by Act of Parliament, the Indian 
taxpayer was .made liable for the annuities to .be paid to the 
dispossessed shareholders .. All of Britain's wars not only in 
India but in and with neighbouring countries had to be financed 
by the Indian taxpayer; with the only exception that due to 
Gladstone's advocacy a comparatively paltry. contribution 
was made by Britain towards the cost of. the second 
Afghan War wantonly waged by . the Tory combination of 
!-ords Beaconsfield, Salisbury and Lytton. While the Govern
rnent oflndia.has been authoritatively described as and is in fact 
a subordinate branch of the Government of England and while 
the arrnyin. India is kept at a strength determined with reference 
to the needs of England's empire, the impoverished and the over
burdeneclli1clian taxpayer is mulcted in its entire cost. Repeated 
protests have been made not only by the people but by the 
Government of India against this injustice. But except for two 
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recent utterly inadequate contributions towards capitation 
charges and mechanization, all protests have gone unheeded. The 
amazing spectacle was witnessed in the House of Lords in 1893 
when an ex-Viceroy, Lord Northbrook, raised the question, of 
a Secretary of State admitting the injustice but pleading against 
the re-opening of the question on the ground thaJ ·every time the 
India Office made an attempt to get relief, the answer of His 
Majesty's Government was to make India pay still more ! The 
truth is that in respect of army and finance the real. masters 
of India .are not the Government of India. and.the Secretary ... of 
State ~ut the British Treasury, the British War Office and the 
City of London. 

I have permitted myself to refer to this in this chapter to 
establish the point that while India was made .to pay for the 
conquest of Burma as well as to meet all deficits in Burma's 
budget, very insufficient (if any) attention was given to India's 
point of view in the decision for separation and in the arrange
ments of the redistribution of financial burdens between the two 
countries. The people of India have not even the consolation 
that Indians settled and doing business in Burma can be sure 
of just treatment. During the last twelve or thirteen years the 
position of Indians in Burma has steadily deteriorated and if 
the past be a guide to the future, there is good reason to fear that 
the deterioration will be progressive. 

Neither can Indian enterprise in Aden be confident of 
equitable treatment in the future administration of that colony. 
An assurance was given that the central legislature of India 
would be afforded an opportunity of discussing the subject 
before separation was effected, but that particular assurance 
only proved to be an addition to large numbers of other 
assurances which were not respected in fact. 

While the North-West Frontier Province was always a 
burden to the rest of India, the cost of its administration has 
necessarily risen much higher, due to its new status. As it is 
the gateway to India from the north-west, it .has a special 
military importance and this was urged as the justification for 
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a contribution from the central revenues. But then the central 
legislature was competent to discuss its affairs and to see that 
the contribution was not more than necessary and also that the 
administration was carried on with justice and efficiency. Now, 
however, the central legislature has no longer this liberty while 
the contribution has been materially increased. 

Such special ·reason as there might be for a subsidy to the 
North-West Frontier Province does not exist in the case of any 
other. Yet, Sind and Orissa have been constituted autonomous 
Governor's provinces with the knowledge that they were deficit 
provinces and that they would remain as such for as long as 
could be foreseen. And the Secretary oLState and the Govern
ment of India between themselves decided to subsidize them from 
the central revenues without the central legislature being given 
an opportunity .of disc11ssing the principle that was involved. 
There are here no military reasons as were urged in the case of 
the Frontier Province when it was carved out of the Punjab by 
Lord Curzon's Government. And the only reason is that the 
people of Sind and of Orissa wanted to be separate from Bombay 
and Bihar respectively. The people of other provinces urged 
that satisfaction might be given to them but not at the expense 
of the restof.India. The justice of this plea was never questioned. 
But the plea itself was wholly disregarded and the British 
Government went their way as if the general taxpayer were 
non est. 

The Andhras of Madras have been agitating for separation 
from the rest of that presidency and for the creation of an auto
nomol1s Andhra proyince. The agitation is a quarter of a century 
old. But the British Government have never paid any serious 
attention to it .. The. question cannot be avoided • whether this is 
because A!ldhrapoliticians joinedthe Congress in large numbers 
and took a very active part in .. the non-co-operation and civil 
disobedience movements and therefore it was thought they must 
be punished. But Orissa has answered the British by returning 
a Congress majority to its legislature at the very first elections 
held under the Act while Sind is not free either from the 
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influence or from the activities of Congress ; why, even the 
North-Western Frontier Province has now a Congress ministry. 

The whole policy of subsidized provinces is · vicious and 
fundamentally wrong. Perhaps the more philosophic among 
India''s public men will dispose of the matter as being after all 
no more than an addition to many things which are both 
vidou!! and fundamentally wrong which they have got to 
tolerate under a government which is not national. 

C. Y. C. 
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