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UNiTED STATES OF 

GREAT BRrrAIN A}.ID 

SociALIST 

REPUBUC 

INvJA 

TriE CmviMONWEALTH 

THE KINGDOM OF THE 

I in the und decision 
of my learned brothers. of the case and of the 
uc:"Lcuu.~ of law and of fact involved in I fed it my to indicate my 

view of the questions that arise for the decision of this TribunaL 
On April 1946 the eleven prosecuting nations named above filed 

their indictment twenty-eight persons. Accused MATSUOKA, Yosuke 
and NAGANo, Osami died during the pendency of this trial and accused 

from the because of his 
mental arc now 
as accused before us to take their trial for what has been stated to be the 

connection will be given as occasJOn arises. 
The charges against these accused persons arc laid in fifty-five counts 

grouped in three categories: 
1. Crimes against Peace. (Count l to Count 36) 
2. Murder. (Count 37 10 Count 52) 
3. Conventional ·war Crimes and Crimes against Humanity. (Count 

53 to Count 55). 
The counts of charges are prefaced hy an introductory summary amply 

indicating the nature of the prosecution case and are appended with five 
appendices in the nature of bills of particulars. 

In the language of the prosecution itself-
"Jn Group One, Crimes against Peace As DEFINED IN THE CHARTER arc 

charged in thirt-y-six counts. In the first five counts the accused are charged 
with conspiracy to secure the military, naval, politic;tl ami economic domina-
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tion of certain areas, by the waging of declared or undeclared war or wars 
of aggression and of war or wars in violation of international law, treaties, 
agreements and assurances. Count l charges that the conspiracy was to 
se~urc the domination of East Asia and of the Pacific and Indian Oceans ; 
Count 2, domination of Manchuria; Count 3, domination 'of all China; 
Count 4, domination of the same areas named in Count l, by waging such 
illegal war against sixteen specified countries and peoples. In Count 5, the 
accused are charged with conspiring with Germany and Italy to secure the 
domination of the world by the waging of such illegal wars against any 
opposing countries. The prosecution charges in the next twelve counts (6 
to 1,7) that all or certain accused planned and prepared such illegal wars 
against twelve nations or people attacked pursuant thereto. In the next 
nine counts (18 to 26) it is charged that all or certain accused initiated such 
ill~gaL wars against eight nations or peoples, identifying in a separate count 
each nation or people so attacked. In the next ten counts (27 to 36) it is 
charged that the accused waged such illegal wars against nine nations or 
peoples, identifying in a separate count each nation or people so warred upon. 

"In Group Two, murder or conspiracy to murder is charged in sixteen 
counts (37 to 52). It is charged, in Count 37, that certain accused conspired 
unlawfully to kill and murder people of the United States, the Philippines, 
the British Commonwealth, the Netherlands, and Thailand (Siam), by 
ordering, causing and permitting Japanese armed forces, in time of peace, 
to attack those people in violation of Hague Convention III, and in Count 38, 
in violation of numerous treaties other than Hague Convention III. 

"It is charged in the next five count'> (39 to 43) Lhat the accused unlawfully 
killed and murdered the persons indicated in Counts 37 and 38 by ordering, 
causing and permitting, in tirne of peace, armed attacks by Japanese armed 
forces, on Dccen1ber 7 and 8, 1941, at Pearl Harbour, Kota Bahru, Hong 
Kong, Shanghai and Davao.' The accused arc charged in the next count (44) 
with conspiracy to procure and permit the murder of prisoners of war, 
civilians and crews of torpedoed ships. 

"The charges in the last eight counts (45 to 52) of this group arc that 
certain accused, by ordering, causing and permitting Japanese armed forces 
unlawfully to attack certain cities in China (Counts 45 to 50) and territory 
in Mongolia and of the Union of Soviet Socialist Republics (Counts 51 and 
52), unlawfully killed and murdered large numbers of soldiers and civilians. 

uin Group Three, the final group of counts (53 to 55), other conventional 
War Crimes and Crimes against Humanity, arc charged. Certain specified 
accused are charged in Count 53 with having conspired to order, authorize 
and permit Japanese commanders, War Ministry officials, police and sub
ordinates to violate treaties and other laws by committing atrocities and 
other crimes against many thousands of prisoners of war and civilians 
belonging to the United States, the British Commonwealth, France, Nether
lands, the Philippines, China, Portugal and the Union of Soviet Socialist 
Republics. • 

"(;ertain specified accused ar<e directly charged in Col!nt 54 with havin~ 

• 



FOR THE FAR BAST 

undertook to prove: 

L that there was an over-all 
that the said conspiracy was of a comprehensive character and 

of a nature; 
(c) that this conspiracy was formed, existed and operated during 

the period from 1 January, 1928 to 2 September, 1945; 
and purpose of the said consisted in the 

d01nination of all the territories 
known as Greater East i\sia described in the indictment; 

war or wars 
(i) international 

(ii) treaties, 
(iii) agreements and assurances ; 

secure such 

4. that each accused was a member of this over-all at the 
time any specific crime set forth in any count against him was 
committed. 

The prosecution claim.ed that as soon as it would succeed in proving the 
above matters, the guilt of the accused would be established without anything 
more and that it would not matter whether any particular accused had 
actually participated in the commission of any specified act or not. 

In counts one to five the accused are charged with having participated 
in the formulati'm or execution of a common plan or conspiracy, the object 
of such plan or conspiracy being the military, naval, political and economic 
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domination of certain territories and the means designed for achieving this 
object being : 

1. declared or undeclared war or wars of aggression ; 
2. war or wars in violation of

(a) international law, 
(b) treaties, 
(c) agreements and assurances. 

It is implied in these charges that acts in execution of such plan were 
pcrfonned. The accused are sought to be made criminally liable for such 
acts. 

In these counts the <JUCstions that would arise for our decision arc: 
1. Whether military, naval, political and economic domination of one 

nation by another is a crime in international life; 
2. Whether war or wars 

(a) of aggression, 
or 

(b) in violation of 
(i) international law, 

(ii) treaties, 
(iii) agreements and assurances 

arc crimes in international life and whether their legal character 
would in any way depend upon their being initiated with or without 
declaration. 

Counts six to seventeen charge the accused only with having planned 
and prepared wars of the categories mentioned above. In order to sustain 
these charges it is essential that such wars must be criminal or illegal. 

Counts eighteen to twenty-four relate to initiation of wars of the same 
categories and would, therefore, stand or fall according as such wars are or 
arc not crime in international life. 

Counts twenty-five to thirty-six charge the accused or some of them with 
having waged wars of the same categories and would thus fail if such wars 
are not crime in international life. 

Counts thirty-seven to fifty-two contain charges on the footing that 
hostilities started in breach of treaties would not have the legal character 
of war and did not therefore confer on the Japanese forces any right of 
lawful belligerents. 

I shall examine these several counts in detail later on. It is obvious 
that they all involve the question whether wars of the categories mentioned 
above became crime in international life. 

The prosecution case is that these accused persons did the acts alleged 
in course of working the machinery of the Government of Japan taking 
advantage of their position in that Government. Grounds of individual 
responsibility for the alleged crimes are set out in Appendix E of the 
Indictment thus: 

"It is charged against each of the accused that ~ used the power 
and prestige of the position which he held and his personal influence 
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consideration in this case. iNc cannot take up of fact without 
to 

The material ansc for our decision are the 

V\fhtcther • • ., ' " iC ann economiC nonunanon oi one 
nation by another is cnmc m international life. 

2. (a) Whether wars 
international law 

If not, 

of the alleged character became criminal in 

'Whether any 
such wars criminal 
acts alleged in 

indi vidua Is 

ll1 in the indictment. 

law could be and was enacted 
s8 as to aficct the legal character of the 

of law will also fall to be decided before 
we can justly take up the evidence in this These will be 
indicated in their proper places in course of the decision of the mam 
questions specif1nl above. Hut before all this, 1 rnust dispose of some 
PRELIMINARY MATTERS CONCl<;RNING OURSELVES. 

The accused at the earliest possible opportunity their apprc· 
hension of injustice it1 the hands of the Tribunal as at present constituted. 

The apprehension is that the Members of the Tribunal being representa
tives of the nations which defeated Japan and which arc accusers in this 
action, the accused cannot expect a fair and impartial trial at their hands 
and consequently the Tribunal as constituted should not proceed with this 
trial. 

Regarding qlC Constitution of THE CouRT FOR THE TRIAL of persons 
accused of war crimes, the Advisory Committee of Jurists which met at 
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The Hague in 1920 to prepare the statute for the Permanent Court of 
International Justice expressed a "voeu" for the establishment of an Inter
national Court of Criminal Justice. This, in principle, appears to be a wise.: 
solution of the problem, but the plan has not as yet been adopted by the 
states. Hall sugge~ts that "it should be possible for both the victor and the 
vanquished in war to be able to bring to trial before AN IMPARTIAL coURT 
persons who arc accused of violating the laws and usages of war". 

I feel tempted in this connection to quote the views of Professor Hans 
Kelscn of the University of California which may have the effect of turning 
our eyes to one particular side of the picture likely to be lost sight of in a 
"floodlit court house where only one thing is made to stand out clear for all 
men to see, namely that the moral conscience of the world is there reasserting 
the moral dignity of the human race". 

The learned Professor says: "It is the jurisdiction of the victorious 
states over the war criminals of the enemy which the Three Power Declaration 
signed in Moscow demands . . . . . . It is quite understandable that during 
the war the peoples who are the victims of the abominable crimes of the 
Axis Powers wish to tahe the law in their own hands in order to punish the 
criminals. But after the war will be over our minds will be open again to 
the consideration that criminal jurisdiction exercised by the injured states 
over enemy subjects is considered by the peoples of the delinquents as 
vengeance rather than justice, and is consequently not the best means to 
guarantee the future peace. The punishment of war criminals should be an 
act of international justice, not the satisfaction of a thirst for revenge. It 
does not quite comply with the idea of intcrl}ational justice that only the 
vanquished states are obliged to surrender their own subjects to the jurisdic
tion of an international tribunal for the punishment of war crimes. The 
victorious states too should be willing to transfer their jurisdiction over their 
own subjects who have offended the laws of warfare to the same independent 
and impartial international tribunal." 

The learned Professor further says: "As to the question-what kind 
of tribunal shall be authorized to try war criminals, national or international, 
there can be little doubt that AN INTERNATIONAL COURT is much more fitted 
for this task than a national, civil, or military court. Only a court 
established by an international treaty, to which not only the victorious but 
also the vanquished states are contracting parties, will not meet with certain 
difficulties which a national court is confronted with ......... " 

Though not constituted in the manner suggested by the learned 
Professor, HERE IS AN INTERNATIONAL TRIBUNAL for the trial of the present 
accused. 

The judges are here no doubt from the different victor nations, but they 
arc here in their personal capacities. One of the essential factors usually 
considered in the selection of members of such tribunals is MORAL INTEGRITY. 
This of course embraces more than ordinary fidelity and honesty. It includes 
"a measure of freedom· from prepossessions, a readiness t" face the conse
quences of views which may ~ot be shared, a devotion to judicial processes, 
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or 
concerned with of criminal law. 

as to 
as to how far our means are sufficient to detect a crime 

and coupled further with the awkward possibilities of bias created by racial 
or political factors, makes our position one of very grave responsibility. The 
accused cannot be found fault with, in these circumstances, they entertain 
any such apprehension, and I, for myself, fully the basis of their 
fear We condemn the accused if in their trial by 

as we are, any possible interference of emotional factors with 
objectivity. 

We carm_ot 

interest out how ft cnme 
committed and what were the motives and attitude of the criminal. 
Since these processes rnay remain unobserved by the conscious of the 
personality and may be influenced and by they 
present permanent pitfalls to objective and sound judgment--always dis
crediting the intergrity of human justice. Hut in spite of all such obstacles 
it is human justice with which the accused must rest content. We, on our 
part, should always keep in view the words of the Supreme Commander for 
the Allied Powers with which Mr. Keenan closed his opening statement and 
avoid the eagerness to accept as real anything that lies in the direction of 
the unconscious wishes, that comes dangerously near to the aim of the 
impulses. 

With these olJ,servations I persuade myself to hold that this objection 
of rhc accused need not be upheld. 
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The defense also took several other objections to the trial ; of these the 
substantial ones may be subdivided under two heads: 

1. Those relating strictly to the jurisdiction of the Tribunal. 
2. Those which, while assuming the jurisdiction of the Tribunal, call 

on the Tribunal to discharge the accused of the charges contained 
in several counts on the ground that they do not disclose any 
offence at all. 

Some of these objections even related to war crimes stricto sensu alleged 
to have been committed during the war which ended in the surrender. As 
preliminary objections, these arc of no substance. 

A war, whether legal or illegal, whether aggressive or defensive, is still 
a war to be regulated by the accepted rules of warfare. No pact, no con
vention has in any way abrogated jus-in-bello. 

So long as States, or any substantial number of them, still contemplate 
recourse to war, the principles which are deemed to regulate their conduct 
as belligerents must stiii be regarded as constituting a vital part of inter
national law. There is a persistent tendency on the part of the belligerents 
to shape their conduct according to what they consider to be their own 
needs rather than the requirements of international justice. Strong measures 
are required to curb this tendency in the belligerent conduct. 

War crimes stricto sensu, as alleged here, refer to acts ascribable to 
individuals concerned in their individual capacity. These arc not acts of 
State and consequently the principle that no State has jurisdiction over the 
acts of another State docs not apply to this case. 

Oppenheim says: "The right of the belligerent to punish, during the 
war, such war criminals as fall into his hands is a well-recognized principle 
of international law. It is a right of which he may effectively avail himself 
as he has occupied all or part of enemy territory, and is thus in the position 
to seize war criminals who happen to be there. He may, as a condition of 
the armistice, impose upon the authorities of the defeated state the duty to 
hand over persons charged with having committed war crimes, regardless 
of whether such persons are present in the territory actually occupied by 
him or in the territory which, at the successful end of hostilities, he is in the 
position to occupy. For in both cases the accused are, in effect, in his 
power. And, although normally the Treaty of Peace brings to an end the 
right to prosecute war criminals, no rule of international law prevents the 
victorious belligerent from imposing upon the defeated State the duty, as 
one of the provisions of the armistice or of the Peace Treaty, to surrender 
for trial persons accused of war crimes." 

Similar views are expressed by Hall and Garner. 
"The principle", says Garner, "that the individual soldier who commits 

, acts in violation of the laws of war, when these acts are at the same time 
offences against the general criminal law, should be liable to trial and 
punishment, not only by the courts of his own state, but also by the courts 
of the injured adversary in case he falls into the hands• of the authorities 
thereof, has long been maintained , , . , , ," 
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CONNECTION WITH TI-m WAR WHICH ENDED IN THE SURRENDER 
on this must be sustained It 
is to think that defeat in a war should subject the defeated 
natlon and its nationals to trial for all the of their entire 
existence. ·]~here is notb.ing in the 1?otsdarn Declaration and in the Instru
ment of Surrender which would entitle the Supreme Commander or the 
Allied Powers to proceed against the persons who might have committed 
crimes in or in connection with ANY OTHER WAR. 

The prosecution places strong reliance on the CAIRO DECLARATION read 
with 8 of the Potsdam Declaration and urges that the Cairo 

to all the acts of by Japan 
since the First World War in 1914 vested the Allied Powers with all possible 

those incidents. The relevant passage in the CAIRO 

beginning of the First 'World vVar territories Japan 
has stolen from the and the Pcscadores, 
shall be restored to the Republic of China. Japan will also be expelled 
from all other territories which she has taken by violence and greed. The 
aforesaid three· great powers, mindful of the enslavement of the people of 
Korea, are dctermjncd that in due course Korea shall become free and 
independent." 

THE PoTSDAM DECLARATION in paragraph 8 says: "The terms of the Cairo 
Declaration shall be carried out and Japanese sovereignty shall be limited 
to the islands of Honshu, Hokkaido, K yushu, Shikoku and such minor islands 
as we determine." 

THESE DECLARATIONS ARE MERE ANNOUNCEMENTS OF THE INTENTION OF THE • 
ALLIED Po\vERs. They have no legal value. They do not by themselves 

z 
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give rise to any legal right in the United Nations. The Allied Powers them
selves disown any contractual relation with the vanquished on the footing 
of these Declarations: Vide paragraph 3 of the Authority of the Supreme 
Commander. 

As I READ THESE DECLARATIONS I do not find anything in them which will 
amount even to an announcement of intention on the part of the declarants 
to try and punish war criminals in relation to these incidents. I am 
prepared to go further. In my judgment, even if we assume that these 
DeclarationR can be read so as to cover such cases, that would not carry us 
far. The Allied Powers by mere declaration of such an intention would not 
acquire in law any such authority. In my view, if there is any international 
law which is to be respected by the nations, that law does not confer any 
right on the conqueror in a war to try and punish any crime committed by 
the vanquished not in connection with the war lost by him but in any other 
unconnected war or incident. 

The CAIRO DECLARATION referred to in the Potsdam Declaration rather 
goes against the contention of the prosecution. That Declaration expressly 
refers to certain specified past matters and proclaims what steps should be 
taken in respect to them. I do not find anything in that Declaration which 
would suggest any trial or punishment of any individual war criminal in 
connection with those past events. Nor do I find anything in the Charter 
which would entitle us to extend our jurisdiction to such matters. 

In my opinion, therefore, crimes alleged to have been committed in or 
in connection with any conflict, hostility, incident or war not forming part 
of the war which ended in the surrender of the 2nd September, 1945 arc 
outside the jurisdiction of the Tribunal. 

The defense claims the following incidents to be thus outside our 
jurisdiction, namely,-

1. The Manchurian Incident of 1931. 
2. The activities of the Japanese Government m the Provinces of 

Liaoning, Kirin, Heilungkiang and J chol. 
3. The armed conflicts between Japan and the USSR relating to Lake 

Khasan affiairs and Khalkhingol River affairs. 
This will affect our jurisdiction over the matters involved in counts 2, 

18, 25, 26, 35, 36, 51 and 52 of the Indictment. Apart from their being parts 
of the overall conspiracy charged in count 1, the hostilities relating to these 
matters ceased long before the Potsdam Declaration of 26 July 1945 and the 
Japanese Surrender of 2 September 1945. 

In the Indictment. the prosecution makes the case of an over-all con
spiracy in count 1 which, if proved, may bring in all these incidents as part 
of the war which ended in the aforesaid Surrender. 

The question, thus, ultimately becomes a question of fact to be 
determined on the evidence in the case. 

If on the evidence on the record we are unable to find the over-all 
conspiracy as alleged in count 1, then, in my opinion, J:he charges in the 
aJ:>ov~ nanwd c;oupts WOlJld fall for warH of our jurisdiction, 
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I may now take of law involved in the case 
Thes\:' defense their 

The 
\Vhether a war character is crime in international law. 

., \:Vhether individual members of a State commir a crime in inter-

Tribunal". 
In the counts, "Crimes Peace are characterized as being 

acts for which it is that the persons named and each of them are 
responsible in accordance with Article 5 and particularly 

Article 5 (a) and (b) of the Charter of the International Military Tribunal 
for the Far East and in accordance with International Law, or either of them." 

is named as acts for which it is charged 
that the persons named and each of them are individually responsible, being 
at the same time Crimes against Peace, Conventional War Cr\imes, and 

to aU the of Article S of the 

or to one or m.ore of then'l". 
Group Three, Conventional lVar Crimes and Crimes against Humanity, 

are named as "being acts for which it is charged that the persons named 
and each of them are individually responsible, in accordance with Article 5 
and particularly Article 5 (b) and (c) of the Charter of the International 
Military Tribunal for the Far East, and in accordance with International 
Law, or either of them". 

Mr. Keenan in opening the case for the prosecution devoted considerable 
time to what purported to be a statement of the law upon which the indict
ment is based, but again kept the position vague. He said, "In the first 
.instance, what constitutes cognizable crime by this Tribunal is defined by 
the Charter." He then proceeded to define and explain conspiracy, saying, 
"The first offense charged in the indictment is conspiracy. Since this offense 
is merely named,. and not defined, some definition must be made." By 
saying "this offense is merely named and not defined", he seems to have 
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meant, named in the Charter and not defined there. After explaining 
conspiracy, Mr. Keenan proceeded thus: "The next offenses charged run 
through Counts 6 to 36 in various forms; but the same essential elements 
are contained in all, that is: 'The planning, preparation, initiation or 
waging of a declared or ul).dedared war of aggression', or 'The planning, 
preparation, initiation or waging of a war in violation of international law, 
treaties, agreements or assuran<:;es.' '' 

"Taking the first section of this definition, the essential clement here is 
"war of aggression". Is this a crime under international la'W, and has it been 
so understood during all the time referred to in the indictment? We claim 
that it is and has been. To reach this conclusion we must establish two 
things: First, that there is international law covering the subject, and 
second, that it is a crime under that law. The establishment of these two 
things is, we believe, among the important questions before this Tribunal." 

He then proceeds to examine the international law on the point and 
invites the Tribunal to take judicial notice of the fact "that there is a large 
body of International Law known at different times and by different writers 
as the "cmntnon law" or "general law" or "natural law" or "intcrna:tionallaw". 

My appreciation of the position taken up by the prosecution in this 
case is that according to it, it is the already existing rules of international 
law, existing at the date of commission of the acts alleged, on which the 
indictment 1s based, and that whether the charges shall stand or fall will 
depend upon what view the Tribunal takes of those rules. 

ll;fr. Comyns Carr for the prosecution made this position dear in his 
address of 14 May 1946 at the hearing of the preliminary objection taken 
by the Defense Counsel as to the jurisdiction of this Tribunal. He said: 

"We are not asking this Tribunal to make any new law, nor are 
we admitting that the Charter purports to create any new offence." 

According to him, international law itself 
"being the gradual creation of custom and of the application by judicial 
minds of old establi~hed principles to new circumstances ... it is 
unquestionably within the power, and ... the duty of this Tribunal to 
apply well-established principles to new circumstances, if they arc found 
to have arisen, without regard to the question whether precise precedent 
for such application already exists in every case." 
The position is made clearer by the Prosecution in the final summation 

of the case. In its summation the prosecution submitted that 'the Charter 
is conclusive as to the composition and jurisdiction of the Tribunal and as 
to all matters of evidence and procedure'. "As to the crimes LISTED in 
Article 5", the prosecution submission was "that the charter is and purports 
to be merely declaratory of international law as it existed from at least 1928 
onwards and indeed before.'' The prosecution urged the Tribunal to examine 
this proposition and to base its judgment upon it. 

But whatever be the prosecution view, in my opinion, the criminality 
or otherwise of the acts alleged must be determined with reference to the 
rules of international law existing at the date of the commission of the 
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"8_ The terms the Cairo Declaration shall be carried out and 
sJJaH be limited to tl1c islands of 

Shikokn and minor islands as we determine. 
"10. Vvc do not intend that the Japanese shall be emlavcd as a race 

as a nation, but stern fustice shall be meted out to all 
including those ·who have ·visited auelties upon our 

The Japanese Government shall remove all obstacles tp the 
of den.-wcratic tendencies among the 

of and of as vveH 
for the fundamental human tights shall be established. 

pmpcr and assurances of 
alternative for Japan is ptompt and utter destruction." 
'1 'he Instrument of Surrender acceded to this demand and m paragraph 

two proclaimed unconditional surrender thus: 
"We hereby proclaim the Unconditional Surnmdcr to the .Allied 

Powers of the Japanese Imperial General Headquarter~' and of all 
Japanese armed forces and all armed forces under Japanese control 
wherever situated." 
l need only quote also the last paragraph of this instrument for my 

present purpose. The paragraph stands thus: 
"The authority of the Emperor and the Japanese Government to 

rule the state shall be subject to the Supreme Commander for the Allied 
Powers who ,~11 take such steps as he deems proper to effectuate these 
terms of surrender.'' 
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The expression "unconditional surrender" has almost become an expres
sion of art in the military vocabulary to mean admission of total defeat. 
Some trace the history of its origin to the scene at Appomattox, Virginia, 
where on April 9, 1865, General Robert E. Lee commanding the Confederate 
Army, surrendered to General Ulysses S. Grant, then leading the Federal 
Forces. But we are not concerned with the history of the expression. For 
our present purpose we are concerned with, not how it came to possess a· 
particular import, but what is its import. Unconditional surrender implies 
a complete defeat and an admission of such complete defeat. It imp()fts 
complete surrender to THE MIGI-IT and MERCY of the victor. What the 
vanquished gets, he gets, not by a stipulation, but by the grace of the victor; 
it does not matter that some indication of the policy to be followed is 
graciously indicated by the victor even before the formal surrender. Of 
course, by saying this, I do not mean to say that the defeated party has no 
protection whatsoever from the whims of the VICTOR's MIGHT. International 
law and usage purport to define the rights and duties of the victor in such 
a case. However impotent such law may be to afford any real protection, 
it at least ·does not LEGALLY place the vanquished at the absolute mercy of 
the victor. 

We shall ~ee later what is the position of the victor nations AS sucn 
in international law in relation to a conquered nation. All that I n,eed 
point out here is that so far as the terms of the demand of surrender and 
of the ultimate surrender go there is nothing in them TO VEST ANY ABSOLUTE 
soVEREIGNTY in respect of Japan or of the Japanese people either in the victor 
nations or in the Supreme Commander. Further there is nothing in them 
which either expressly or by necessary implication would authorize the victor 
nations or the Supreme Commander to legislate for Japan and for the 
Japanese or in respect of war crimes. It will be pertinent to notice here 
that in vesting authority on the Supreme Commander the victor nations did 
not claim any AUTHORITY DERIVED FROM the vanquished under any agreement. 
THE AUTHORITY OF THE SuPREME CoMMANDER in paragraph 3 runs thus: 

"The statement of intentions contained in the Potsdam Declaration 
will be given full effect. It will not be given effect, however, because we 
consider ourselves bound in a contractual relationship with Japan as 
a result of that document. It will be respected and given effect because 
the Potsdam Declaration forms a part of our policy stated in good faith 
with relation to Japan and with relation to peace and security in the 
Far East." 
I would now come to the Charter constituting this Tribunal. The rele

vant provisions are contained in Articles I, 2, 5 and 6 and they stand thus: 

SECTION I 

CONSTITUTION OF TRIBUNAL 

"Article 1. Tribunal Established. The Internationa~ Military Tribunal 
for the Far East is hereby established for the just and prompt trial and 
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_nor rn.ore tl1an 
the 

and the Commonwealth of the 

Conventional ·war Ct'imes : violations of the laws or 
customs of war; 

"(c) Crirnes against Humanity · Namely, murder, extermination, 
and other inhumane acts committed before or 

during the war, or persecutions on political or racial grounds in execution 
or in connection with any crime within the jurisdiction of the Tribunal, 

whether or not in violation of the domestic law of the where 
Leaders, and 

or conspiracy w commit 
airy 

of 
Resf}Onsibility Neither the ot1idal 

any of an nor the fact that an accused acted pursuant to order 
of his government or of a superior shall, of itself, be sufficient to free such 
nccused from responsibility for any crime with which he is charged, but 
such circumstances may be considered in mitigation of punishment if the 
Tribunal determines that so requires.'' 

Excepting these the Charter contains no other provisions having any 
bearing on the question under consideration. There is no express provision 
in the Charter making it obligatory on the Tribunal either to apply or to 
exclude any particular law . 

.Before proceeding to examine the provisions of the Charter in relation 
to the question now under consideration, I would like to dispose of one 
branch of the arguments of the defense in this connection, based, I am 
indined to believe, "on a mis~onception of rl wdl-recognizcd rule 

16992 
5 JUt 1966 

',.;:' 



16 INTERNATIONAL MILITARY TRIBUNAL 

tion of statutes ansmg from the principle of non-retroactivity of law. The 
defense wanted to say that the definitions, if any, in the Charter would be 
void on this principle. 

The rule denying retroactivity to a law is not that law cannot be nwdc 
retroactive by its promulgator, but that it should not ordinarily he made so 
and that if such retroactive operation can be avoided courts should always 
do that. 

The Charter here is clearly intended to provide a court for the trial of 
offences, if any, in respect of past acts. There cannot be any doubt as to 
this scope of the Charter and consequently it is difficult for us to read into 
its provisions any non-retroactivity. 

Nor can it be denied that if the promulgator of the Charter was at all 
invested with any authority to promulgate a law, his authority was in respect 
of acts which arc all matters of the past and already completed. 

The real questions that arise for our consideration arc: 
I. Whether the Charter has defined the crime in <plestion; if so, 
2. Whether it was within the competence of its author so to define 

the crime; 
3. Whether it is within our competence to question his authority m 

this respect. 
ATticle 5 of the Charter, it is said, defines the different categories of 

crimes. The article in .its plain terms purports only to provide for "jurisdic
tion over persons and offenses". In so doing the Charter says: "the following 
acts .... are crimes coming within the jurisdiction of the Tribunal .... " 
The intention, in my opinion, is not to enact that these acts do constitute 
crimes but that the crimes, if any, in respect to these acts, would be triable by 
the Tribunal. Whether or not these acts constitute any crime is left open for 
determination by the Tribunal with reference to the appropriate law. In 
my opinion, this is the only possible view that we can take of these provisions 
of the Charter. The Potsdam Declaration and the Instrument of Surrender 
certainly did not contemplate that the Allied Powers would have authority 
to give, whatever character they might choose, to past acts and then meet 
such acts with such justice as they might, in the future, determine. It is 
impossible to read into these instruments any such authority and I cannot 
for a moment imagine that the Allied Powers would assume such a grave 
power in violation of the solemn declarations made in them, AND PERHAPS 

IN DISREGARD OF INTERNATIONAL LAW AND USAGE. I do not see any reason 
why we should make such an uncharitable assumption against the Allied 
Powers or against the Supreme Commander when such reading of the Charter 
is not the only possible reading. 

It will be interesting to notice here what Lord Wright says in connec
tion with the Tribunal set up for the trial of the major war criminals of the 
European Axis countries. 

Referring to the Agreement of August 8, 1945, made in London between 
the Governments of the United Kingdom, of the United States, of the French 
Republic and of th~ Unio:o, of Soviet' Socialist Re_publ~cs 1 establishing the 
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That the acts mentioned in classes crimes 
for which there individual 
(£) That cnmes because of the 

four 
But that the governments have scheduled them as coming 
under the jurisdiction of the Tribunal because they arc already 
crimes by existing law. 

"ON ANY OTHER ASSUMPTION THE CouRT WOULD NOT BE A CoURT OF LAW, 

but A MANIFESTATION OF POWER:'' 

The same 
have been set 

with force in the 
International Military Tribunal. 

arc to 

case also. We 
The dear intention 

rules of international law, acts constitute any crime under the 
already existing law, dehors the Deda1;ation, the Agreement or, the Charter. 
Even if the Charter, the Agreement or the Declaration schedules them as 

it would only be the decision of the relevant authorities that they 
<Jre crimes under the already existing law. But the Tribunal must come to 

its own decision. It was never intended to bind the Tribunal by the decision 
of these bodies, for otherwise the Tribunal will not be a 'judicial tribunal' 
but a mere tool for the manifestation of power. 

The so-called trial held according to the definition of crime now given 
by the victors obliterates the centuries of civilization which stretch between 
us and the summary slaying of the defeated in a war. A trial with law thus 
prescribed will o.llly be a sham employment of legal process for the satisfac
tion of a thirst for revenge. It does not correspond to any idea of justice, 

3 
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Such a trial may justly create the feeling that the setting up of a tribunal 
like the present is much more a political than a legal affair, an essentially 
political objective having thus been cloaked by a juridical appearance. 
Formalized vengcnce can bring only an ephemeral satisfaction, with every 
probability of ultimate regret; but vindication of law through genuine legal 
process alone may contribute substantially to the re-establishment of order 
and decency in international relations." 

But that is not the only consideration which influences me to the view 
I am taking of the Charter in this respect. THE coNTRARY vmw would make 
the Charter ultra vires. 

TnE TERMs oF AUTHORITY of the Supreme Commander have been quoted 
above. These are in the simplest possible form and nowhere expressly autho
rize the Supreme Commander to_ define the provisions of international law. 

It is contended in this connection that the Moscow Declaration made the 
intention of the Allied Powers in this respect dear and that there the Allied 
Powers dearly proclaimed. that "war criminals" would mean and include 
persons who arc now classed as having committed offenses against peace. 

THE Moscow DECLARATION was released on November I, 1943 and I 
could not discover anything in this document which would support this view. 
The Declaration refers to war criminals stricto sensu. The only reference to 
others is in the last paragraph which stands tl-ry.s : 

"The above declaration is without prejudice to the case of the 
major criminals, whose offenses have no particular geographical locali
sation and who will be punished by the joint decision of the Govern
ments of the Allies." 

The document nowhere says who arc these "major criminals". In the 
earlier parts of the document actual perpetrators of the various cruelties in 
violation of jus in bello are specifically named ; these major criminals may 
only be the persons responsible for issuing general orders, if any, relating 
to those cruel actions. But even assuming that the expression was intended 
to include persons responsible for the preparation of aggressive war, the 
Declaration does IYOt say that the Allied Powers HAD scHEDULED them as war 
criminals irrespective of their legal position in this respect under international 
law. EvEN IF THE ALLIED PoWERS INTENDED To DO THAT, this, their Declara
tion alone, will not invest them with any such legal authority, if international 
law be otherwise. This might have been a declaration of threat on the 
strength of might; but if the Allied Powers, instead of executing the might, 
choose to place the matter in the hands of judicial tribunal, by this very 
fact they express their intention clearly enough that they want to deal with 
such persons according to law. 

It will be pertinent here to notice what Professor Hans Kelsen of the 
University of California has said regarding the position of the victor in this 
respect. I am referring to him in this connection as his is the view most 
favourable to the prosecution. The learned Professor says: 

"If the individuals who are morally responsible ~r this war, those 
persons who have, as organs of their states, disregarded genera] or 
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war, if these individuals as authors of the war shall. he 
JS necessary to take into considera~ 

estabhsb 
acts concerned, and 

national 
rhese individuals conferred upon the 

national or international court. The learned Professor then out: 
"If it is a national court, then this court functions, at least indirectly, as 
an international court. It is national with to its 
tion in so far as the arc appointed one government only ; it 

international with respect to the basis of its jurisdiction." 

The law of a state, says Professor Kclscn, contains no norms that attach 
sanctions to acts of other states which violate international law. Resorting 
to war in disregard of a rule of general or particular international law is a 
violation of international law, which is not, at the same time, a violation of 
national criminal as are violations of the rules of international law 
which the conduct of war. The substantive law applied by a national 
court competent to punish individuals for such acts can be international law 

international 
court to fix the 

According to Professor Kelscn : 

"An international treaty authorizing a court to punish individuals 
for acts they have performed as acts of state constitutes a norm of 
international criminal Jaw with retrospective force, for the acts were at 
the moment when they were committed not crimes for which the 
individual perpetrators were responsible." 

With due respect I do not accept all the propos1t10ns propounded by 
the learned Professor in support of the legality of trial and punishment of 
such criminals. I cannot accept the view that by such a treaty ex post facto 
law can always be created and applied to the case of such persons. It is, 
however, not necessary for me to quarrel with this proposition in the present 
connection. HERJ<e THERE IS NO SUCH TREATY; and the terms of authority of 
the Supreme Cornmancler make it expressly clear that any power conferred 
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on him is not in any way derived from the vanquished through any 
contractual relationship. 

From what has been stated above it seems amply clear that if the ALLIED 
POWERS AS VICTORS HAVE N"oT, UNDER THE INTERNATIONAL LAW, THE LEGAL RIGHT 
to treat such persons as war criminals, they have not derived any such 
right by a treaty or otherwise. The Allied Powers have nowhere given the 
slightest indication of their intention to assume any power which does not 
belong to them in law. It is therefore pertinent to inquire what is the extent 
of 'fifE LAWFUL AUTHORITY OF A VICTOR over the vanquished in international 
relations. I am sure no one in this Twentieth Century would contend that 
even now this power is unlimited in respect of the person and the property 
of the dcfeatecl. Apart from the right of reprisal, the victor would no 
doubt have the right of punishing persons who had violated the laws of war. 
But to say that the victor can define a crime at his will and then punish 
for that crime would be to revert back to those days when he was allowed 
to devastate the occupied country with fire and' sword, appropriate all public 
and private property therein, and kill the inhabitants or take them away 
into captivity. When international law will have to allow a victor nation 
thus to define a crime at its will, it will, like David Low's "Peace", be 
surprised to find itself back on the same spot whence it started on its 
apparently onward jowmey several centuries ago. Perhaps humanity also 
will feel the same inward surprise though it may be civilized enough not to 
give any outward expression of the same. 

When Lord Wright says that THE VICTORS HAVE ACCURATELY DEFINED the 
crime in accordance with the existing international law, he overlooks the facL 
that if il is not open to the Tribunal to examine this definition with reference 
to the existing law, it becomes a definition NOW given by the victor, though 
it may happen to be a correct definition. In my opinion, such a power is 
opposed to the principles of international law and it will be a dangerous 
usurpation of power by the victor, unwarranted by any principle of justice. 

While considering the .questions whether aggressive war can be deno
minated an international crime and whether individuals comprising the 
government or general staff of an aggressor state may be prosecuted as liable 
for such crime, Dr. Gluecl~ says that the Charter under which the Inter
national Military Tribunal at Nurnberg is supposed to operate gives 
dogmatically affirmative answers to both of the questions. In his view "there 
is no question but that, as an act of the will of the conqueror, the United 
Nations had the authority to frame and adopt such a Charter; and it m~y 
well be that the Tribunal at Nurnberg will deem itself completely bound 
by the restrictions above quoted" (i.e., Articles 6 and 7 of the Nurnberg 
Charter, corresponding to Articles 5 and 6 of the present Charter). 

The Tribunal at Nurnberg seems to have deemed itself bound by the 
so-called definition of the law given in the relevant charter. But in fairness 
to the prosecution in the case before us it must be pointed out that it does 
not claim any conclusive character for the present chartelit in this respect. 
According to the prosecution "The Charter is conclusive as to the composition 
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and base our it. T'l1e 
of course, does not say ~what we are tn do Hl case we find the 

international law in this to he orlwrwi-~c, 

of an enemy 
of such a territory would 

on the invader or the conqueror, Whether the accused be treated as 
prisonei·s of war or not, they are not legally at the mercy of the invader or 
the conqueror. military necessity seems to invest the invader or the 
conqueror with very wide power and perhaps it is impossible to set bounds 
to the demands of such military necessity. But even there it must be 
remembered that military necessity is not a mere phrase of convenience, but 
1s to be an imperative reality. 

A belligerent, besides having the rights over his enemy which flew 
from the right to . attack, no doubt also possesses the right of 

punishing persons who have violated the laws of war, if they fall into his 
hands. Hall says: "To the exercise of the above-mentioned rights no 

can be felt so 

done is to be . it ma v be doubtful 
-whether a belligerent is justified in enforcing his own vii?"LVS to any degree, 

and unquestionably he ought as rnuch as possible to avoid inflicting the 
penalty of death, or any punishment of a disgraceful kind." Hall is here 
speaking of war crimes stricto sensu and even in such cases the belligerent's 
own view of the law does not justify his action or will. In my opinion a 
conqueror docs not enjoy any higher right in this respect in international law. 

It is also my opinion that an International TRIBUNAL, by whomsoever set 
up and manned, is not bound by any such expression of the WILL of the 
conqueror. I need not stop here to examine this question further as in my 
opinion the Charter does not define the crime but only specifies the acts the 
authors whereof are placed under the jurisdiction of the Tribunal. 

The prosecutiQH refer.o us to the judgment of the Nurnberg Tribunal in 
this respect. In delivering the judgment of that Tribunal, Lord Justice 



22 INTERNATIONAL MILITARY TRIBUNAL 

Lawrence, referring to the proVIsiOns of the Charter establishing that 
Tribunal, is reported to have observed as follows: 

"These provisions are binding upon the Tribunal as the law to be 
ajJplied to the case. The Tribunal will later discuss them in more 
detail ; but, before doing so, it is necessary to review the facts." 

Later while consider!ng 'the Law of Charter' his Lordship said:-
"The jurisdiction of the Tribunal is defined in the agreement and 

Charter, and the crimes coming within the jurisdiction of the Tribunal, 
for which there shall be individual responsibility, are set out in 
Article 6. The law of the Charter is decisive and binding upon the 
Tribunal." 

Coming later to the definition in the Charter, his Lordship said: 
"It was urged on behalf of the defendants that a fundamental 

principle of all law--international and domestic-is that there can be 
no punishment of crime without a pre-existing law. Nullum crimen 
sine lege) nulla poena sine lege. It was submitted that ex post facto 
punishment is abhorrent to the law of all civilized nations, that no 
sovereign power had made aggressive war a crime at the time the 
alleged criminal acts were committed, that no statute had defined 
aggressive war, that no penalty had been fixed for its commission, 
and no court had been created to try and punish offenders. 

His Lordship then said : 
"In the first place, it is to be observed that the maxim nullum 

crimen sine lege is not a limitation of sovereignty, but it is in general 
a principle of justice. To assert that it is unjust to punish those who 
in defiance of treaties and assurances have attacked neighbouring 
states without warning is obviously untrue, for in such circumstances 
the attacker must know that he is doing wrong, and so far from it 
being unjust to punish him, it would be unjust if his wrong were 
allowed to go unpunished ..... " 

According to Lord Justice Lawrence: 
"This view is strongly reinforced by a consideration of the state 

of international law in 1939, so far as aggressive war is concerned." 
He said: "The General Treaty, for the Renunciation of War of 
August 27, 1928, more generally known as the Pact of Paris or the 
Kellogg-Briand Pact, was binding on sixty-three nations, including 
Germany, Italy and Japan at the outbreak of war in 1939. 

"The question is, what was the legal effect of this Pact? The 
nations who signed the Pact or adhered to it unconditionally con
demned recourse to war for the future as an instrument of policy, and 
expressly renounced it. After the signing of the Pact any nation 
resorting to war as an instrument of national policy breaks the Pact. 
In the opinion of the Tribunal the solemn renunciation of war as an 
instrument of national policy necessarily involves the proposition that 
such a war is illegal in international law; and that U1ose who plan and 
wage such a war, with its inevitable and terrible consequences, are 
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a crime in so 'Nar for the solution of international 
controversies llndenaken as an instrument of national 
includes a war of aggression, and such a war is therefore 
the Pact 

what is imenlational iavv dehors the Charter and 
'Nhcre the law stood after the Pact Paris will be discussed later. Here 
we arc concerned only with that of the observations of Lord 
Lawrence which deals with the obligatory ch;cmwter of the Charter. 

law", 
itself in this of the Ch;cmcr in the 

us derived his authority at least in part from the U.S.A., and, 
so far as his power of is it rna y be to this 

at least when this power is sought to be supported as delegated 
by that sovereignty. But let us proceed on the assumption that the 
characterization of the maxim by Lord Justice Lawrence is correct and let 
US see how the QUESTION OF SOVEREIGNTY comes in. 

Lord Justice Lawrence says: "The making of the Charter was the 
exercise of the sovereign legislative power by the countries to which the 
German Reich unconditionally surrendered ; and the undoubted right of 
these countries to legislate for the occupied territories had been recognized 
by the civilized world. Th.e Charter is not an arbitrary exercise of power 

the 
creation; and to that extent is itself a contribution to international law." 

His Lordship continues: "The Signatory Powers created this Tribunal, 
defined the law it was to administer, and made regulations for the proper 
conduct of the trial. In doing so, they have done together what any one of 
them might have done singly; for it is not to be doubted that any nation has 
the right thus to set up special courts to administer law. With regard to 
the constitution of the court, all that the defendants are entitled to ask is 
to receive a fair trial on the facts and law." 

According to his Lordship: "The Charter MAKES the planning or waging 
of a war of aggression or a war in violation of international treaties a crime, 
and it is therefore not strictly necessary to consider whether and to what 
extent aggressive .war was a crime before the execution of the London 
agreement .... !' 
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Lord Justice Lawrence refJrs to "the exercise of the sovereign legislative 
power by the countries to whith the German Reich unconditionally surren
dered." He again refers to "what any one of the Signatory Powers might 
have done singly." It is thus not very clear which sovereignty was in the 
mind of Lord Justice Lawrence when he made these observations. It may 
be that His Lordship had in his mind either one or both of the following 
two sovereignties: 

1. The sovereignty of the defeated state, 
2. The sovereignty of the victor state. 

This portion of the judgment comes under the heading "The Law of the 
Charter", and it seems to deal with TWO DISTINCT MATTERS relating to the 
question of jurisdiction .. The first is the question of CREATION OF THE 
TRIBUNAL and the second is THAT OF DEFINING THE LAW TO BE ADMINISTERED by 
the Tribunal thus created. 

These observations of Lord Justice Lawrence, therefore, involve the 
following questions: 

1. (a) Whether the victor states in the right of their own respective 
national sovereignties can try and punish PRISONERS oF WAR 
falling within their custody for War Crimes; 

(b) Whether, for this purpose, they can in the right of their own 
sovereignty 
(z) set up a Tribunal for such a trial, 

(iz) legislate defining such war crimes. 

2. Whether any state (victor or vanquished) in exercise of its right of 
sovereignty 
(a) can try and punish ITS OWN ciTIZENS for war crimes, and 
(b) for this purpose can, 

(i) set up a Tribunal for such a trial, 
(ii) legislate defining such war crimes. 

3. (a) Whether a victor state derives the sovereignty of a defeated state 
(z) by reason of the unconditional surrender of the van

quished state, 
or (ii) by the terms of the surrender, 
or (iii) by anything more. 

(b) If so, whether this acquired sovereignty includes all the rights, 
ordinary and extraordinary, of the vanquished sovereign. 

The pronouncements are not very clear so far as these several questions 
are concerned. It is not, for example, clear what is intended to be pronounced 
as "not to be doubted" about any nation's right.' The judgment says, "it is 
not to be doubted that any nation has the right thus to set up special courts 
to administer law." If this refers to the question of .setting up of special 
courts, we need not trouble ourselves with it here. If, however, it refers to 
the right of "defining the law" such "court is to administer", I respectfully 
beg to differ from the view thus expressed. International.law certainly does 
not yet recognize any such right in any nation, 
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observations of Lord Lawrence seem to contain the 

within the of. 

stale vvhen fall vvi t11in 
state had power to legislate defining war crime; 

vests in the victor state. 

of civilization which 

whether the 1s or 1s not "an 
of power on rhc of the victor and whether it is or is not 
"the expression of international law at the time of its creation'·' and 
to that extent is or is not "itself a contribution to international law arc not 
relevant for our purpose. If the authors the charter had the 
to legislate and GIVE THE LAW WHICH THE TRIBUNAL WOULD BE BOUND TO 
ADMINISTER, then while administering that law, the Tribunal would have no 
business to raise such questions. If such authors are ever called upon to 
justify their action, then only such considerations would be relevant. Tbe 

now before us is whether the author or authors of the charter had 
RIGHT TO LEGISLATE AND GIVE THE LI\W War crimes for the tria] of the 
prisoners of war in their custody." 

Professor 

the 
judgment says: "Every state does have authority to set up special 
courts to try any person within its custody who commits war crimes, at 
least if such offenses threaten its security. It is believed that this jurisdic
tion is broad enough to cover the jurisdiclion given by the Charter." It is 
not clear if Professor \Vright wants to support even the belligerent's right to 
legislate for tbc purpose of defining 'war crimes'. I bope he did not purport 
to do any such thing. As I read his view, it seems even to limit the belli
gerents' power of trial only to cases when the act over and above being a 
criminal act under the recognized rule of law, also goes to threaten the 
security of th.e belligerent state. 

Professor vVright's reference to the Lotus case and the conclusions 
drawn therefrom tlo not, in any way, advance the case of the alleged legis
lative power of the victor states. Extending criminal jurisdiction is one 

4 
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thing, and extending the criminal law itself by defining 'crime' is a different 
thing. In my opinion, the principle of international law forbids a state 
from doing this last thing in respect of Prisoners of War in its custody. 

A victor state, as sovereign legislative power of its own state, might have 
right to try prisoners of war within its custody for war crimes as defined and 
determined by the international law. But neither the international law nor 
the civilized world recognizes any right in it tO LEGISLATE DEFINING THE LAW 

IN THIS RESPECT to be administered by any court set up by it for the purpose 
o[ such trial. 

I am further inclined to the view that this right which such a state may 
have over its prisoners of war is not a right derivative of its sovereignty but 
is a right CONFERRED ON IT as a member of the international society BY THE 

international law. 
A victor nation promulgating such a Charter is only exercising an 

authority conferred on it by international law. Certainly such a nation is 
not yet a sovereign of the international community. It is not the sovereign 
of that much desired superstate. 

Professor Wright suggests a novel source for this legislative power. 
According to him "Art. 5 of the Moscow Declaration of November 1, 1943 
and Art. 2 (6) of the Charter of the United Nations support the idea that the 
four Powers acting in the interest of the United Nations had the right to 

legislate for the entire community of nations." 
Indeed occasions may sometimes arise for such desperate efforts! 
Article 5 of the Moscow Declaration runs thus: "That for the purpose 

of maintaining international peace and security pending the re-establishment 
of law and order and the inauguration of a system of general security, they 
will consult with one another and as occasion requires with other members 
of the United Nations with a view to joint action on behalf of the community 
of nations." 

Article 2 (6) of the United Nations Charter says that the organization 
shall ensure that non-members act in accordance with the principle of 
Article 2, so far as may be necessary for the maintenance of international 
peace and security. 

I do not see what is there in these provisions which authorizes such a 
revolutionary creation of ex post facto international law. Of course, law can 
also be created illegally otherwise than by the recognized procedures-ex 
znJuria jus oritur: Any law NOW created in this manner and applied WILL 

perhaps be the law henceforth. 
Under international law, as it now stands, a victor nation or a union of 

victor nations would have the authority to establish a tribunal for the trial 
of war criminals, but no authority to legislate and promulgate a new law of 
war crimes. When such a nation or group of nations proceeds to promulgate 
a Charter for the purpose of the trial of war criminals, it does so only under 
.the authority of international law and not in exercise of any sovereign 
authority. I believe, even in relation to the defeated n#-tionals or to th<.; 
occupied territory a victor na,tion is not a, sovereign authority. 
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the 
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and 10 of the instruments. vVc should also remember that in of the 
limited the Allied Powers the Government of has all 
along been allowed to function. 

Professor Quincy Wright in supporting this part of the judgment seems 
to enunciate the following propositions: 

L The derivation of the Tribunal's jurisdiction from the sovereignty 
of Germany is well-grounded: 

such derivation is on the factual features ol' 
the case; 

or (b) as a legal consequence of the surrender. 
2. Under International law a state 

that declaration 
world; 
(a) There is no doubt but that sovereignty may be held jointly by 

several states ; 
(b) (i) The Four Allied Powers assumed the Sovereignty of 

Germany in order, among other purposes, to administer 
the country until such time as they thought fit to 
recognize an independent German Government ; 

(ii) Their exercise of powers of legislation, adjudication, and 
administration in Germany during this period is per
missible under international law, limited only by the 
rules of international law applicable to sovereign states 

• in territory they have subjugated; 
(iii) Their povn~rs go beyond those of a military occupant. 
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It is not very clear whether he too considers this derivation of sovereignty 
as the result of the special factual features of the German case. 

I have already indicated that the factual position in this respect in the 
case before us is quite different. 

As a proposition of international law 'that the unconditional surrender 
transfers the sovereign legislative power of the vanquished state from it to 
the victor', it has no support in international law as it stood during the 
relevant war. 

As has been warned by Oppenheim "subjugation must not be confounded 
with conquest, although there can be no subjugation without conquest". 
"Conquest is taking possession of enemy territory by military force, and is 
completed as soon as the territory is effectively occupied." "A belligerent, 
although he has annihilated the forces and conquered the whole of the 
territory of his adversary, and thereby brought the armed contention to an 
end, may nevertheless not choose to exterminate the enemy state by 
annexing the conquered territory, but may conclude a treaty of peace with 
the .... defeated state, re-establish its government and hand back to it 
the whole or a part of the conquered territory. Subjugation takes place only 
when a belligerent, after having annihilated the forces and conquered the 
territory of his adversary, destroys his existence by annexing the conquered 
territory. Subjugation may, therefore, be correctly defined as extermination 
in war of one belligerent by another through annexation of the former's 
territory after conquest, the enemy forces having been annihilated." 

I need not pursue the question whether the legal effect of subjugation 
would be the derivation of the sovereignty of the defeated state by the victor 
state. In my opinion, even assuming that the victor state becomes the 
sovereign of the subjugated territory, it is wrong to say that such sovereignty 
is derived from the defeated state or the defeated people and hence is the 
continuation of the sovereignty of the defeated state. Even if it is a· 
sovereignty, it is a sovereignty of the victor state now extended to the 
subjugated territory. If it is a sovereignty at ~11 it is not derived from the 
vanquished people or the vanquished state-but is acquired IN SPITE of them. 

I would not call it a sovereignty of the defeated state at all. That state 
is non-est, having been annihilated. A new state might have come into 
existence; but such a state is based entirely on the MIGHT of the conqueror. 
The sovereignty of the vanquished state, or, more correctly, the sovereignty 
of which the vanquished state was the depositary is annihilated with its 
depositary or only remains in abeyance. Indeed the sovereign power is not 
a mysterious subject which might be served from the state itself; it is only 
a general personification of the sum total of the conception and activity of 
the state so far as it has became self-conscious and asserts its functions self
consciously. 

Whatever that be, the case before us, is not one of subjugation, though 
it is a case of complete defeat and unconditional surrender. 

It is obvious that mere conquest, defeat and surreooer, conditional or 
unconditional, do not vest the conqueror with any sovereignty of the defeated 
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law to be that INTERNATIONAL tribunal in order to determine 
their crime.. Such states have an option in the matter of setting 
up the tribunal: create a national tribunal for the triaL TWe are 
not concerned with what they might or might not have done in defining the 
law in such a case. But as soon as they set up an INTERNATIONAL TRIBUNAL, 

they cannot create any law defining the crime for such tribunal. 

It may be observed in passing that the Charter of a German Sovereign 
some law for its national court would not, I am sure, be in any extent, 

a contribution to international law. 'This fjUestion of the scope of 
power in respect of the trial and punishment of of war for war 
crimes will arise for our consideration also in connection with the charges 

of the tT.S. 

power to the Japanese government. 
Mr. Justice Jackson of the United States in his report as Chief of Counsel 

for the United States in prosecuting the principal war criminals of the 
European Axis observed : 

"\Ve could execute or otherwise punish them without a hearing. 
But undiscriminating executions or punishments without definite 
findings of guilt, fairly arrived at, would Yiolate pledges repeatedly 
giYen, and would not set easily on the American conscience or be 
remembered by our children with pride." 

It is, indeed, surprising that no less a person than Mr. Jl.lstice Jackson, 
in his considered report to no less an allihority than the President of the 
United States, co.uld insert these tines in the Twentieth Century. On what 
authority, one feels inclined to ask, could a victor execute enemy prisoners 
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without a hearing? I need not stop here to consider what would be the legal 
position of a victor if we accept the view that by the Pact of Paris war has 
been renounced as an instrument of national policy rendering such a war a 
crime and that such a war only entitles the other party to a right of self
defense. Whether the weapon of defense can he of any avail to the victor 
fo/ any acc1uisitive or aggressive purpose is a question which we need not 
consider here. Even apart from any limiting effect of the outlawry of war 
on the victor's rights, I do not think that during recent centuries any victor 
has enjoyed any such right as is declared by Mr. Justice Jackson in his report. 
If the victor really had such a right then perhaps it might have been possible 
for him to give a new definition of a crime in respect of past acts and punish 
the prisoners as criminals according to such new definition after hearing 
them if that would ease the conscience of any nation. In that case it would 
have been mere adaptation of a particular method to the enforcement o£ an 
existing rigl?-t. But I do not see anything anywhere in the existing inter
national law conferring any such power on the victors. Neither temporary 
military occupation of a territory nor final acquisition by conquest, if acqui
sition by war is even now possible, of a territory and subjugation would 
confer any such rights on the occupying belligerent or victor over the 
inhabitants or over the prisoners either taken during the war or after truce. 
Even under the martial law of the occupant the position of the prisoners and 
of the inhabitants of the occupied territory is not so helpless. 

Whatever view of the legality or otherwise of a war may be taken, 
victory does not invest the victor with unlimited and undefined power now. 
International laws of war define and regulate the rights and duties of the 
victor over the individuals of the vanquished nationality. In my judgment, 
therefore, it is beyond the competence of any victor nation to go beyond the 
rules of international law as they exist, give new definitions of crimes and 
then punish the prisoners for having committed offense according to this 
new definition. This is really not a norm in abhorrence of the retroactivity 
of law: It is something more substantial. To allow any nation to do that 
will be to allow usurpation of power which international law denies that 
nation. 

Keeping all this in view my reading of the Charter is that it does not 
purport to define war crimes ; it simply enacts what matters will come 'up 
for trial before the Tribunal, leaving it to the Tribunal to decide, with 
reference to the international law, what offense, if any, has been committed 
by the persons placed on trial. 

A view seems to have been entertained in some quarters that as this 
Tribunal is set up by the victor nations, it is not competent to question their 
authority in respect of any of the provisions of the Charter establishing the 
TribunaL Even. the view expressed by Lord Wright in his Article on 
"Nurnberg" may bear this construction. Lord Wright in this Article 
after having quoted the provisio:qs contained in Article 6 of the Nurnberg 
Charter, observed: "these provisi~ns defined the law to b.e applied by the 
Tribunal and were binding on it." Later on he said: "The judges could 
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and that 

Even the Charter itself derives its law. In 
my opinion it cannot override the authority of this law and the Tribunal is 
quite com.petent, under the authority of this international law, to question 
the validity or otherwise of the provisions of the Charter. At any rate unless 
and until the Charter expressly or by necessary implication overrides the 

of international law, that law shall continue to and a 
Tribunal established by a Charter under the authority of wch inter· 
national law will be quite competent to the question whether any 

of the Charter is or is not ultra vires. The trial itself will involve 
Charter vvill 

In national systems it is not inconceivable that an 
to set up a Tribunal may not at the same time he competent to legislate. 
In such a case simply because such an authority sets up a Tribunal by a 
document wherein it alm purports to legislate, the Tribunal would not be 
incompetent to declare that piece of legislation ultra vires. 

As I have pointed out above, a victor nation under the international 
law, competent to set up a Tribunal for the trial of war criminals, hut such 
a conqneror is not competent to legislate on international law. A tribunal 
set up by such a nation will certainly be a valid body. But if the nation 
in c1ucstion purports also to legislate beyond its competency under the 
recognized rules of international system, that legislation may be ultra vires 
and I do not see ~hat can debar the Tribunal from examining this question 
if called upon to apply this legislated norm. It makes no difference in this 
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respect that the same document which sets up the Tribunal also purports 
to legislate. This fact would not obligate the Tribunal: 

1. To uphold the authority of its promulgator in every other respect. 
2. To uphold every provision of the document promulgating the 

Tribunal. 
3. To construe the Charter in any particular manner . 

..;\fter careful s;onsideration of the question I come to the conclusion: 
1. That the Charter has not defined the crime in question; 
2. (a) That it was not within the competence of its author to define 

any crime; 
(b) That even if any crime would have been defined by the Charter 

that definition would have been ultra vires and would not 
have been binding on us. 

3. That it is within our competence to question its authority in this 
respect. 

4. That the law applicable to this case is the international law to be 
found by us. 

THE PRINCIPAL QUESTION which thus ultimately arises for our decision is 
whether the acts alleged in the indictment under the category of "Crimes 
against Peace" constituted any crime under ·the international law. 

The acts alleged are "the planning, preparation and initiation" of wars 
of specified characters. 

It is not the prosecution case that "war", irrespective of its character, 
became a crime in international law. Their case is that a war possessing 
the alleged character was made illegal and criminal in international law and 
that consequently persons provoking such criminal war by such acts of 
planning, etc., committed a crime under international law. 

Two PRINCIPAL QUESTIONS therefore arise here for our decision, namely ; 
l. Whether the wars of the alleged character became criminal in 

international law. 
2. Assuming wars of the alleged character to be criminal in inter

national law, whether the individuals functioning as alleged here 
would incur any criminal responsibility in international law. 

I would take up the first of these questions first. 
For the sake of convenience the question may be considered with 

reference to four distinct periods, namely: 
I. That up to the First World War of 1914; 
2. That between the First World War and the date of the Pact of 

Paris (27 August 1928); 
3. That from the. date of the Pact of Paris to the commencement of 

the World War under consideration; 
4. That since the Second World War. 

So far as the first of the above four periods is concerned it seems to be 
generally agreed that no war became crime in international life, though it 
is sometimes asserted that a distinction between "just" ancl "unjust" war had 
always been recognized. It may be that inten1ational jurists and philosophers 
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it is nonsense to call .them illegaL They are not crimes but 
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Senator Borah, on December 12, 1927. in his Resolution before the 
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ftated thu~. 
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..... and 
"\Vhereas, civilization has been marked in its upward trend out 

of barbarism into its prcse~t condition by the development of law and 
courts to supplant methods of violence and force; and ...... . 

"TV hereas, war between nations has always been and st·ill ·is a 
lawful institution, so that any nation may, with or without cause, 
declare war against any other nation and is strictly w·ithin 1:ts legal 
rights, and .... 

"Whereas, the overwhelming moral sentiment of civilized people 
everywhere is against the cruel and destructive institution of war; 

"'Resolved, that it is the view of the Senate of the United States 
that war b~tween nations should be outlawed as an institution or 
means for the settlement of international controversies by making it 



34 INTERNATIONAL MILITARY TRIBUNAL 

a public crime under the law of nations, and that every nation should 
be encouraged by solemn agreement or treaty to bind itself to indict 
and punish its own international war-breeders or instigators and war 
profiteers under powers similar to those conferred upon our Congress 
under Article 1, Section 8, of our Federal Constitution, which clothes 
the Congress with the power to define and punish offenses against 
the law of nations ...... .' " 

So even on the 12th clay of December 1927, Senator Borah could say that 
"War between nations liAS ALWAYS BEEN AND STILL IS a lawful institution and 
that "any nation may, with or without cause, declare war against other 
nation and be strictly within its legal rights .... " I fully agree with this 
view. As the preamble itself shows, Senator Borah, in making this state
ment, was fully alive to the evil of war. 

In the 8th edition of Hall's International Law (1924), we find the 
following passages : 

"As international law is destitute of any judicial or administrative 
machinery, it leaves states, which thinlz themselves aggrieved, and 
which have exhausted all peaceable methods of obtaining satisfaction, 
to exact redress for themselves by force. It thus recognizes war as a 
permitted mode of giving effect to its decisions. Theoretically, ..... 
as it (international law) professes to cover the whole field of the 
relations of states which can be brought within the scope of law, it 
ought to determine the causes for which war can be justly undertaken; 
.... it might also not unreasonably go on to discourage the commis
sion of wrongs by subjecting a wrongdoer to special disabilities. 

"The first of these ends it attains to a certain degree, though very 
imperfectly .... In most of the disputes which arise between states, 
the grounds of quarrel, though they might probably be <:~lways brought 
into connection with the wide fundamental principles of law, are too 
complex to be judged with any certainty by reference to them ; some
times again they have their origin in divergent notions, honestly 
entertained, as to what those principles consist in, and consequently 
as to the injunctions of secondary principles by which action is 
immediately governed; and sometimes they are caused by collisions 
of naked interest or sentiment, in w.hich there is no question of right, 
but which are so violent as to render settlement impossible until a 
struggle has taken place. It is not, therefore, possible to frame 
general rules which will be of any practical value. 

"The second end international law does not even endeavour to 
attain. However able law might be to declare one of two combatants 
to have committed a wrong, it would be idle for it to affect to impart 
the character of a penalty to war when it is powerless· to enforce its 
decisions ..... International law has consequently no alternative but 
to accept war, independently of the justice of its origin, as a relation 
which the parties to it may set up if they choose. and to busy itself 
only in regulating the effects of the relation. Hence both parties to 
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Before leaving these two periods it would be fair to point out that at 
least two distinguished international jurists of the present age seem to think 
that aggressive war became crime in international life during perhaps the 
second of these I mean Dr. Glueck of the United States of America 
and Mr. Train in of the U.S.S.R. Dr. Glueck seems to think that a customary 
international law deTeloped making aggressive war a crime in international 
lik to Mr. Trainin even before the Second World \Var there 

and the futility of international law---the tendency reflecting the policy of 
the aggressive nations in the imperialistic era-and the other, just a parallel 
and opposite to the former, being the struggle for peace and liberty and 
il'J.dependence of nations, tendency in which is reflected the policy of a new 
and powerful international factor-the socialist state of the toilers, the U.S.S.R. 

According to him there was some scope for the introduction of the con
ception of criminal responsibility in international life in view of the second 
tendency named above. 

In my opinion neither view is sustainable. I would examine them m 
detail while considering the position during the next period. 

Coming now to THE THIRD OF THE PERIODS specified above, namely, THE 

PERIOD BEGINNING \VITH THE PACT OF PARIS, I must say there has already come 
into existence a formidable array of literature relating to the question. A 
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careful examination of these various authorities would, I believe, yield the 
following CONFLICTING RESULTS: 

1. The Kellogg-Briand Pact made resorting to a war of aggression a 
delict: (Prof. Hans Kelsen of the University of California) 

2. The Pact of Paris failed to make violations of its terms an inter
national crime punishable either by national courts or some inter
national tribunal: (Mr. George A. Finch and Dr. Glueck of the 
U.S.) 

3. (a). The time has arrived in the life of civilized nations when an 
international custom should be taken to have developed to 

hold aggressive war to be an international crime: (Dr. Glueck) 
(b) Considering international law as a progressive system, the rules 

and principles of which arc to be determined at any moment 
by examining all its sources, "general principles of law", 
"international custom" and teachings of the most highl'y 
qualified publicists, no less than "international conventions" 
and "judicial decisions" there can. be little doubt that inter
national law had designated as crimes the acts .... specified 
in the Charter long before the acts charged against the defen
dants were committed. (Prof. Wright) 

4. (a) The Pact of Paris is the evidence of the acceptance by the 
civilized nations of the principle that war is an illegal thing. 
(Lord Wright) 

(b) This principle so accepted and evidenced is entitled to rank as a 
rule of international law. (Lord Wright) 

(c) The Pact of Pari~ converted the principle that "aggressive war 
is illegal" from a rule of "natural law" to a rule of "positive' 
law". (Lord Wright and Prof. Wright) 

(d) International law, being a living and operative force in these 
days of widening sense of humanity, has progressed, and 
AN INTERNATIONAL COURT, faced with the duty of deciding if 
the bringing of aggressive war is an international crime, is 
entitled and bound to hold that it is: (Lord Wright) 

5. (a) (i) In order that there may be international crime, there must 
be international community: (Mr. Trainin and Lord 
Wright) 

(ii) There is a community of nations, though imperfect and 
inchoate: (Mr. Trainin and Lord Wright) 

(iii) The basic prescription of this community is the existence of 
peaceful relations between States: (Mr. Trainin and Lord 
Wright) 

(b) (z) War is a thing evil in itself: It breaks international peace: 
(Mr. Trainin and Lord Wright) 

(ii) It may be justified on some specified grounds: (Lord Wright) 
(iiz) A war of aggression falls outside that j!lstification, and is, 

therefore, a crime. (Lord Wright) 
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The Pact commonly known as the Kellogg-Briand Pact or the Pact of 
Paris was signed on the 27th August !928. 

In the preamble, after acknowledging a deep sensibility of their solemn 
to the welfare of the announce that: 

"Persuaded that the time has come when a frank renunciation of 
war as an instrument of national policy should be made to the end 

<~~nd relations now cxistine· between their 
~-) 

"Convinced that 

should be sought only by pacific means and be the result of a 
and orderly process, and that any signatory power which shall hereafter 
seek to promote its national interest by resort to war, should be denied 
the benefits furnished hy this treaty ; 

"Hopeful that, encouraged by their example, all other nation~ of 
the world will join in this humane endeavor, and by adhering to the 
present treaty as soon as it comes into force, bring their peoples within 
the scope of its beneficent provisions, thus uniting the civilized nations 
of the world in a common renunciation of war as an inslrumcnt of 
their national policy; they have agreed to the following articles: 

Article 1. The High Contracting Parties solemnly declare, in the 
names ..of their respective peoples, that they condemn recourse to 
war for the solution of international controversies, and renounce it 
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as an instrument of national policy in their relations with one 
another. 
Article 2. The High Contracting Parties agree that the settlement 
or solution of all disputes or conflicts of whatever nature or of 
whatever origin they may be, which may arise among them, shall 
never be sought except by pacific means. 
Article 3. The present treaty shall be ratified by the High Con
tracting Parties, in accordance with their respective constitutional 
requirements, and shall take effect as between them as soon as all 
their several instruments of ratification shall have been deposited 
at Washington. 

This Treaty shall, when it has come into effect as prescribed in the 
preceding paragraph, remain open as long as may be necessary for 
adherence by all the other powers of the world ....... " 

It will be profitable to have a brief sketch of the history of the Pact. 

I would start from the ABORTIVE Geneva Protocol of 1924. In the preamble 
of this Protocol, the parties declared themselves to be animate by the finn 
desire to ensure the maintenance of general peace and the security of nations, 
whose existence, independence or territories may be threatened, purported to 
recognize the solidarity of the members of the international community, and 
asserted "that a war of aggression constituted a violation of this solidarity and 
W<IS an international crime". The purpose of the Protocol was declared to be 
the realization of the reduction of the national armaments to the lowest point 
consistent with national safety, the enforcement by common action of inter
national obligations. THE PROTOCOL WAS NEVER RATIFIED by the several states, 
and consequently, never came to have any legal effect. In these circum
stances, the assertion in this document that aggressive war is international 
crime, produced no legal consequences. But it might have given birth to 
the idea of condemning aggressive war in international life. 

On the 6th September 1927, the representative of the Netherlands, in 
the 8th Assembly of the League of Nations, put forth a draft resolution in 
taking up the study of the fundamental principles of the Geneva Protocol 
again. The leading opponents of the Geneva Protocol had been Great 
Britain and the self-governing Dominions of the British Crowi1. This opposi
tion continued, and this attempt at revival failed. 

During this Eighth Session of the League Assembly, however, on the 
24th September 1927, the following PoLISH REsOLUTION was adopted: 

"The Assembly 

"Recognizing the solidarity which unites the community of nations ; 
"Being inspired by a firm -desire for the maint~nance of general 

peace; 
"Being convinced that a war of aggression can never serve as a 

means of settling international disputes and is, in., consequence, an 
international crime; 
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This resolution was accepted at the conference. 

In the meantime, France was thinking of celebrating the tenth anni
versary of the entry of the United States into the General War. The date 
fell on the 6th April 1927. Monsieur Briand met Professor James T. Shotwell 
on the 22nd March, who formulated to him the idea of renunciation of war 
as an instrument of national policy. Following his suggestion, Monsieur 
Briand message to the American people, suggesting that 
France States might celebrate the occasion hy 

"tl1e renunciation of war as an instrument of national policy". 
This gave rise to correspondence between l\1onsicur Briand and 

Mr. Kellogg. On the 1st June 1927, Briand transmitted to Kellogg a draft 
treaty of his own, consisting of a preamble and three articles. This was 
intended only to be a bilateral instrument. These three articles eventually 
reapp<:ared as the three articles of the Pact signed on the 27th August 1928, 
with little change of the text, apart from what was recp1ired to alter the 
same into a multilateral one. 

In the meantime, the then existing Franco-American Arbitration Treaty 
of 1908, which was due to expire on the 27th February 1928, was replaced 
by a new treaty, duly signed on the 6th February 1928, containing a new 
preamble, with a declaration to the effect that the two parties were: 

"Eager .. by their example not only demonstrate their condemna
tion of war as an imtrument of national policy in their mutual relations, 
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but also to hasten the time when the perfection of international arrange
ments for the pacific settlement of international disputes shall have 
eliminated forever the possibility of war among any of the powers of 
the world." 

As regards the other treaty, Mr. Kellogg, in his note of the 28th 
December 1927, suggested that the treaty for the renunciation of war, 
proposed by Monsieur Briand, should not be merely bilateral, but multilateral. 

There followed a conflict. The French Government insisted that, if the 
treaty was to be multilateral, the terms proposed by Monsieur Briand should 
be qualified; the American Government insisted that the text of the Pact, 
even in case of its being made multilateral, should be as in the proposed 
draft. Eventually the French Government accepted a suggestion from the 
American Government that the two governments should jointly submit to the 
Governments of Germany, Great Britain, Italy and Japan, the correspondence 
exchanged between them since June. The U.S.S.R. was excluded up to this 
stage. 

In the third phase, Mr. Kellogg, on the 13th April 1928, issued a circular 
letter to the German, British, Italian, and Japanese Governments, submitting 
to these governments the draft of a multilateral treaty to be signed by all the 
surviving great powers except the U.S.S.R. The two substantive articles of 
this draft were identical with those of Briand's draft of the preceding June, 
except some verbal change making it multilateral. 

On the 20th April, the French Government circulated to the same powers 
an alternative draft in which the two substantive articles were expanded to 
five, and a number of qualifications and provisos were in"troduced in precise 
terms. This French draft sought to bring to a point the various provisos, 
interpretations, and understandings that had been put forward on the French 
side in the course of the Franco-American correspondence. 

On the 29th April, Mr. Kellogg dealt with these French considerations 
in a speech delivered before the American International Law Association, to 
demonstrate that the French desiderata could be satisfied within the frame
worll of the draft circulated by him. This he did, not only to his immediate 
audience, but to the governments and to the world at large. These inter
pretations were the turning point of the whole transaction. The British, 
the Italian, and the Japanese Governments had before them Kellogg's inter
pretative exposition of the 29th April 1928, before they had dispatched their 
replies to Kellogg's note of the 13th April. 

I need not stop here to examine the long series of correspondence that 
followed after this. Eventually, the British Government accepted Kellogg's 
proposal of the 13th April, as read together with his speech of the 29th, in 
a long and reasoned note dated the 19th May 1928. Further, the British 
Government suggested that Mr. Kellogg's invitation should be extended to 
the British self-governing Dominions and to India, and postulated an 
understanding which came to be nicknamed as the "British 1\l[onroe Doctrine". 
Mr. Kellogg promptly acted upon the suggestion of exte~ing an invitation 
to the Governments of the Dominions and India, and received favourable 
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paragraphs from his speech of the 29th April. With this 
note the draft was rc-subrnitted with no change in the text of 
the articles, but with a modification in the prearn:ble postulating "that 
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The treaty was accepted by the various governments in this form. 
Before the Senate of the United States ratified the Pact, Mr. Kellogg often 

appeared before the Senate Committee on Foreign Relations, and in the 
colloquies between the Secretary of State aud individual members of the 
committee, most of the controversial points were brought out. On the 
c1ucstion whether the tenus of the treaty were affected by the previous 
correspondence between the signatory powers, Mr. Kellogg stuck to the 
opinion that there was nothing in any of those notes that was not contained, 
explicitly or implicitly, in the treaty itself. On the question of self-defense, 
Mr. Kellogg declared that the right of self-defense was not limited to the 
defense of territory under the sovereignty of the state concerned, and that 
under the treaty, e11ch state would have the prerogative of judging for itself, 
WHAT ACTION THE R1GHT OF SELF·DEFENSE COVERED and when it came into play, 

6 
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subject to the risk that this judgment might. not be endorsed by the rest of 
the world. "The United States must judge ....... and it is answerable 
to the public opinion of the world if it is not an honest defense ; that is all." 
This is Mr. Kellogg's own statement. 

THis IS HOW THE PACT OF PARIS CAME INTO BEING and what it was intended 
to convey by its authors. 

The account given above is substantially taken from that given by 
Professor Toynbee. It indicates that the parties thereto intended to create 
by this Pact only a CONTRACTUAL OBLIGATION. Its originators did not design it 
for the entire Community of Nations. There were several reservations 
introduced by the several parties for their respective interests. This is com
patible with contractual obligations, but not with law. No doubt it was a 
multilateral treaty or pact. But though a law can be created only by a 
multilateral treaty, every multilateral treaty does not create law. A rule of 
law, once created, must be binding on the states independently of their will, 
though the creation of the rule was dependent on its voluntary acceptance by 
them. THE OBLIGATION of this Pact, ];lOWever, always remains DEPENDENT ON 
THE WILL OF THE STATES, in as much as it is left to these states themselves to 
determine whether their action was or was not in violation of the obligation 
undertaken by the Pact. 

Apart from any other consideration, the single fact that war in self
defense in international life is not only not prohibited, but that it is declared 
that EACH STATE RETAINS "THE PREROGATIVE OF JUDGING for itself WHAT ACTION 
the right of self-defense covered and when it came into play" is, in my 
opinion, sufficient to take the Pact out of the category of law. As declared 
by Mr. Kellogg, the right of self-defense was not limited to the defense of 
territory under the sovereignty of the state. concerned. 

Considerations relevant for the determination of the LEGAL CHARACTER of 
rules of conduct obtaining in society are: 

1. That only through final ascertainment by agencies other than the 
parties to the dispute can the law be rendered certain; it is not 
rendered so by the ipse dixit of an interested party. Such certainty 
is of the essence of law. I 

2. That it is essential for the rule of law that there should exist 
agencies bearing evidence of or giving effect to the imperative 
nature of law. 

THE LAW's EXTERNAL NATURE may express itself either in the fact that it 
is a precept created independently of the will of the subject of the law, or 
that no matter how created, it continues to exist in respect of the subjects r 

of the law independently of their will. 
The Pact of Paris as explained by Mr. Kellogg and as understood and 

accepted by the parties thereto would not stand these tests. The reservation 
of the right of self-defense and self-preservation in the form and to the 
extent explained by Mr. Kellogg would take the Pact ~Ut of the •category 
of a rul~ of law, 
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"The of self-preservation in some cases justifies the com-
mission of acts of violence against a friendly or neutral state, when 
from its position and resources it is capable of being made use of to 

dangerous effect by an enemy, when there is a known intention on his 
part so to make use of and when, succeed, either through the help-
lessness of the or by means of intrigues with a party within 
it ' ..... 

"States possess a right of protecting their subjects abroad." 
JtiVIER an account of this of or 

deuce and mutual trade), which can all be carried back to a single right 
of self-preservation, arc founded on the very notion of the state as a 
person of the law of nations. They form the general statute (loi) of 
the law (droit) of nations, and the common constitution of our political 
civilization. The recognition of a state in the quality of a subject of 
the law of nations implies ipso jure the recognition of its legitimate 
possession of those rights. They are called essential, or fundamental, 
primordial, absolute, permanent rights, in opposition to those arising 
from express or tacit conventions, which are sometimes described as 
hypothetical or conditional, relative, accidental rights." 

"When", RIVIER says, "a conflict arises between the right of self
preservation ~f a state and the duty of that state to respect the right 
of another, the right of self-preservation overrides the duty. PRIMUM 
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VIVERE. A man may be free to sacrifice himself. IT IS NEVER PERMITTED 
TO A GOVERNMENT TO SACRIFICE THE STATE of which the destinies are 
confided to it. The government is then authorized, and even in certain 
circumstances bound, to violate the right of another country for the 
safety of its own. That is the excuse of necessity, an application of the 
reason of state. It is a legitimate excuse." 

According to KAUFMANN, the state is the instrument of an ideal which 
can justly claim the subjection of its members to an imposed command. 
That ideal is self-preservation and self-development in history in a world of 
competing physical forces represented by other states. This ideal can be 
ultimately fulfilled only by physical and moral force on the part of the state; 
it can be fulfilled only by enlisting all the physical and moral powers of its 
members. The essence of the state is power, as revealed in victorious war. 

According to HEGEL, the relation of states is one of independent entities. 
which make promises, but at the same time stand above their promises. 
Nothing done in the interest of the preservation of the state is illegal. 

There are writers ·who support the view that there is nothing higher 
than the INTEREST OF EACH OF Trill PARTIES AS JUDGED BY EACH PARTY HIMSELF. 
If the other party is unwilling to give in, then only war can decide whose 
interest is legally stronger. This, according to them, is not the denial of 
law, but the only legal proof possible in international life. 

WESTLAKE, who takes a more restricted· view of the right says: 
"What we take to be pointed out by justice as the true international 

right of self-preservation is merely that of self-defense. A state may 
defend itself by preventive means if, in its conscientious judgment 
necessary, against attack by another state, threat of attack, or prepara
tions or other conduct from which an intention to attack may 
reasonably be apprehended. In so doing, it will be acting in a manner 
intrinsically defensive, even though externally aggressive. In attack, 
we include all violation of the legal rights of itself or of its subjects, 
whether by the offending state or by its subjects without due repression 
by it or amply compensation, when the nature of the case admits 
compensation. And by due repression we intend such as will effectually 
prevent all but trifling injuries (de minimis non curate lex), even 
though the want of such represssion .may arise from the powerlessness 
of the government in question. The conscientious judgment of the 
state acting on the right thus allowed must necessarily stand in the 
place of authoritative sanction, so long as the present imperfect organi
zation of the world continues." 

THESE DIFFERENT VIEWS OF THE RIGHT OF SELF-DEFENSE ARE NOT OF MUCH 
consequence to us for our present purposes. What is necessary for us to 
notice is that the conception of aggression being only the complement of that 
of self-defense, so long as the question whether a particular war is or is not 
in self-defense remains unjusticiable, and is made to depend only upon the 
"conscientious judgment" of the party itself, THE PACT FAliLS TO ADD ANYTHING 
TO THE EXISTING LAW. It only serves to agitate the opinion of the world, and 
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The learned Professor suggests that the view a~ to the 
bHity of judicial determination of the recourse to force in self-defense is due 
to tl1e confusion of two different· aspects of tl1is question. There is, first, the 
actual use of force when a state believes its life and vital interests to be 

beyond possibility of redress if immediate action is not taken, 
when, in the words of the classical that there is a 

for action which j,~ and no choice of 
means and no moment for deliberation. It is of the essence of the legal 

be 

it should not remain to see if the stale 
so to believe--why the legitimacy of the action taken should not be justiciable. 

It is rightly pointed out that: 
"It is not the right of self-defense which threatens to introduce 

the principal element of disintegration .into th.e General Treaty for the 
Renunciation of \Var. The possible clement of disintegration lies in the 
assertion that recourse to self-defense is not amenable to judicial 
determination." 

If this were the correct interpretation of the Treaty, then, it is admitted 
that the result would be to deprive it of its legal value as a means of 
preventing war. The Treaty would stamp as unlawful such wars only as 
the belligerents might openly declare to be undertaken with the intention 
of aggression. It.,could not be described as rendering unlawful wars which 
States, fully conscious of the moral and political implications and iisks of 



46 1NT1!;1tNA'tl0NAL MILITARY ·t.RlBUNAL 

their action, honestly declared to be undertaken in repelling a danger, actual 
or threatened, to their vital interests. It would be immaterial that, under 
this interpretation, discretion in the exercise of the right of self-defense would 
be subject to the general legal re(1uiremcnt of good faith in the performance 
of treaty obligations. Various systems of law c;:ontain provisions which 
expressly refer to the requirement of good faith. It is the elimination of 
any objective legal authority endowed with the competence to ascertain 
whether the duty of good faith has been complied with, which would largely 
be destructive of the legal object of the Treaty so interpreted. 

Professor Lauterpacht himself, however, is of the opinion that there is 
nothing in the declaration or reservations referring to the Pact for Renuncia
tion of War, and concerning the right of self-defense, which necessitates the 
assumption that the signatories of the Treaty intended to adopt this inter
pretation which would deprive the Treaty of most of its legal value. He 
says: 

"It is possible, perhaps probable, that the intention was merely to 
reallirm a principle necessarily valid without any express declaration, 
namely, that implied in the first-mentioned interpretation of the non
justiciability of the right of self-defense." 

This may be so; or from what has been said of the nature of this right 
the States might have thought otherwise. We arc not much concerned with 
the question what .should or could have been clone. IF, As A MATTER oF FACT, 
THE QUESTION WAS KEPT TO BE DETERMINED BY THE STATE CONCERNED, Till VALUE 
OF THE PACT MUST BE APPRAISED WITH REFERENCE TO THIS FACT, and not with 
reference to what the fact might have been. Even if the Parties did so 
under a misapprehension or misconception of the scope of self-defense, it is 
not open to us to go behind it so far as the effect of the Pact is concerned. 
The prosecution in the case before us very fairly admitted in its summation 
that "whe~ the Kellogg-Briand Pact was signed, it was stipulated that it did 
not interfere with the right of self-defense, and that each nation was to be 
the judge of that question." 

In my opinion, it would not be correct to say that the parties to the Pact 
intended to reserve for their own judgment only the question of immediate 
action. The parties themselves never understood the Pact in that way, and, 
I believe, Mr. Kellogg himself made it amply clear what the Pact was 
intended by the parties to mean in this respect .. 

Professor Lauterpacht points out the principal difficulty to be that there 
is no machinery provided in the Pact for a legal regulation of the recourse 
to self-defense. Such machinery exists in the Covenant of the League of 
Nations. According to him, the Council and the Assembly of the League 
provide a possibility for evolving not only a moral, but also a legal judgment 
on the observance of the provisions of the Covenant as to recourse to war. It 
should, however, be remembered that the League of Nations was not an 
organization for all nations, and the organization itself provided for with
drawal of nations from it. The United States was no .party, and Japan 
withdre":' and the U.S.S.R. became a member after her withdrawal. Further, 
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The inquiry involved in the consideration of the raised in the 
case before us is at the very start confronted with the doctrine of sovereignty. 
The same doctrine confronts us in our inquiry as to the question of limitation 
of the function of law in the settlement of international disputes. 

The theory of the sovereignty of states may reveal itself in international 
law mainly in two ways: 

as the right of the state to determine what shall be for the future 
the content of international law by which it will be bound, 

Second, as the right to determine what is the content of existing inter
national law in a given case. 

state is not bound 
or tacitly. 

ar.Ly :rule it has 

2. In the field of international legislation, unanimity and not mere 
majority is essential. 

The second aspect connotes that the state is to be the sole judge of the 
applicability of any individual rule to its case. 

So long as the states retain this right in respect of any rule, that rule, 
in my opinion, does not become law in the ordinary sense of the term. Even 
if we choose to give it the name "law", it will only be so in a specific sense, 
and its violation leads us nowhere. Its violation does not become a crime for 
the simple reason that none but the alleged defaulter can say whether it has 
been violated. 

The view I tal--e of the legal effect of the Pact makes it 
!De to consider the various q.dverse comments made on it. 

unnecessary for 
It is sometimes 
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said that the Pact was designed to be a perpetual guarantor of the status quo 
and thus, by it, an unstable and unjustifiable status quo, !"as sought to be 
erected in 1928. 

We need not proceed to examine these cnt1c1sms; perhaps they arc 
correct. At least Mr. Justice Jackson of the U.S.A. in his summing up of 
the case against the German War Criminals at the Nurnberg Trial lent 
much support to this view by refusing to go behind the state of affairs in 
Europe existing in a certain specified year. He would not allow any justifica
tion to come in from any prior period. But these criticisms have no bearing 
on the question before us. If otherwise law, such shortcomings as are pro
pounded through these comments would not have changed the character of 
the Pact as law. 

In order to introduce the conception of crime in international life, it is 
essential that there would be an INTERNATIONAL COMMUNITY brought under the 
reign of law. But, as yet, there is no such community. 

The expressions "International Law" and "lnternatiorial Community" 
are both used in relation to the existing international life only in some 
specific sense. 

I have elsewhere discussed the character of international community. 
' No doubt there is such a community in a sense, but to say "that it is a 

CbMMUNITY UNDER THE REIGN OF LAW is only tO extend the meaning of both 
law and community so as to enable them to co.ver some strange fields. 

Apart from the domain regulated by expressly accepted international 
obligations, there is no international community. As these obligations exist 
only in the limited sphere of the expressly recognized partial community of 
interests, the individual interests of each state must always remain the 
guiding consideration. 

Modern· international law was developed as a means for regulating 
external contacts rather than as an expression of the life of a true society. 

Maine, writing before the necessity for an international constitutional 
system became evident, uses harsh language. He calls it an Eighteenth 
Century superstition, "a superstition of the lawyers' seized upon and promul
gated by philosophers, in their eagerness to escape from what they deemed 
a superstition of the priests". 

It is the misfortune of the international lawyers, not their fault, that the 
confusions and perplexities of our time should have excited false hopes and 
led to a revival of superstition and even to the promulgation of what may 
not unfairly be described as substitute religions in legal wrappings. 

On a careful consideration of THE NATURE AND THE SCOPE OF THE OBLIGATIONS 
ASSUMED BY THE STATES UNDER THE PACT OF PARIS, I have arrived at the con
clusion that the pre-existing legal position of war in international life remained 
unaffected. The only effect produced by the Pact is the possible INFLUENCING 
OF THE WORLD OPINION against the offending belligerent and thereby develop·· 
ing the law-abiding sentiment as between states. However insignificant this 
effect may appear to some writers, men of very high posiJion and authority 
attached much importance to it, Lord Parker of Waddington, one of the 
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sentixnent as between states was still in the stage. 
The right method of approach was to concentrate on mobillzing sentiment 
and opinion against war itself, as anti-social conduct, a crime in violence 

the Professor Zimmern sums up the speech saying that 
on the basis of embryonic world citizenship, Lord Parker builds a structure 
more if less than that of the legalists. It is the 
organization of the hue and cry and more. This is a stage preceding 
the stage of reign of law and is one wirhour which no of lavv is possible. 

Some such consideration might have with the to the 

does not lightly throw away its fair 
fame-that national reputation is an asset that is generally high prized by 
111odern states. 

The possibility of influencing the world opmwn one way or the other 
does not seem to be looked upon as a negligible factor in the present day 
international life. At least the nations seem to attach much valnc to this 
opinion and propaganda for this purpose is daily gaining in importance in 
that life. 

It will be of some interest to notice in this connection what M. Briand 
himself said about this matter while welcoming the first signatories of the 
Pact. 

7 

"It may he objected," Briand said, "that this pact is not practicable; 
that it lacks sanctions. But does true practicability consist in excluding 
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from the realm of facts THE MORAL FORCES, amongst which is that of 
public opinion? In fact, the state which would risk incurring the 
reprobation of all its associates in the pact would run the positive risk 
of seeing a kind of general solidarity, gradually and spontaneously 
directed against it, with the redoubtable consequence which it would 
soon feel. And where is the country, signatory to the pact, which its 
leaders would assume the responsibility of exposing to such a danger?" 
Vide Ex. 23l4A in th.i.s case. 

The same view of its sanction was taken in 1929, by Mr. Stimson, the 
then Secretary of State of the United States of America, in a statement made 
public in which he denied the British argument that as between the Signatory 
States 'there has been in consequence a fundamental change in the whok 
question of belligerent and neutral rights', and declared that "its efficacy 
depends solely upon the PUBLIC oPINION of the world aJ.1d upon the conscience 
of those nations who sign it." 

I would now take up the remaining question in rclat!on to the Pact, 
namely, whether, THOUGH THE PACT OF PARIS DID NOT DECLARE ANY WAR TO BE 
A CRIME, ITS EFFECT WAS TO DEMAND JUSTIFICATION for a war in international life 
and thus to render any war that would not be justifiable a crime or an illegal 
thing by its very nature. 

This is Lord Wright's view and it requires a serious consideration. 

As I understand him, Lord Wright wants to say that as soon as by the 
Pact of Paris the signatory nations renounced war as an instrument of national 
policy, it no longer remained within the right of any nati.on, to wage auy 
war; war as a right was thus banished from international life. If after this 
any nation should think of war, it must justify its action. Otherwise the 
nation commits a crime, a war by its very nature involving criminal acts. A 
war can be justified only if it is necessitated by self-defense. Hence an 
aggressive war being a war which is not in self-defense, is unjustifiable and 
consequently a crime. 

Perhaps this would have been so had the Pact been unqualified by any 
reservation. The whole difficulty is that the Pact of Paris by leaving the 
question what is war in self-defense to be determined by a Party itself, 
subject only to the risk of an adverse world opinion, rendered its effect 
absolutely nugatory in this respect. In my opinion, when by any rule the 
Party itself is allowed to remain the sole judge of the justifiability of any 
action taken by it, the action still remains without the province of any law 
requiring justification and its •legal character remains unaffected by the 
so-called rule. 

As I have already noticed, Dr. Lauterpacht inclines to the view that the 
Pact should be taken to mean that war as an instrument of national policy is 
given up, subject only to the right of self-defense. The party claiming this 
right may take action on the strength of his own judgment, but the existence 
or otherwise of this right is justiciable by others. This.is also the conten
tion of the Prosecution in the present case, 
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n1atter is concerned. 
The right of self-defense referred to by the various states in relation to 

the Pact of Paris is not the same as the of private defense 
given by a national system against criminal acts, as is contended by the 
Prosecution in the present case. It is the right inherent in every sovereign 
state and by the of the state. It is not the right which 
comes into existence some act of violence of an opponent. I have 
quoted from authorities to show the scope of this right and its fundamental 

It 

BY MERE IMPLICATION. 

The proposition that the of interpretation of a treaty is a 
matter justiciable in international law need not be denied. At the same time 
the right of self-defense or self-preservation is equally a fundamental matter 
in international life. Such a right cannot he said to have been limited in 
any way by implication. If the right was non-justieiable for the purposes of 
international law at the date of the Pact, it must he left still a non-justiciable 
matter. The Pact of Paris did not change the legal position in this respect. 

There is certainly a great cleal u[ difficulty in reconciling the uncompro
mising claims of national sovereignty in international relations with the 
growing necessities dictated by political developments in international relations 
and by demands of the growing public consciousness and opinion of the 
world. But the so~ution of this difficulty does not lie in staging trials of this 
kind only. 
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In international law, unlike mnnicipal law, the general justiciability of 
disputes is no part of the existing law ; it is in the nature of a specifically 
undertaken and restrictively interpreted obligation. Accordingly in inter
national law, when the question arises whether any actual dispute. is justiciable 
or not, the proper procedure is necessarily to inquire whether the contesting 
states have in regard. to that particular dispute undertaken to accept the 
jurisdiction of an international tribunal. 

As far back as 1934 at a conference of the International Law Association 
held in Budapest views were expressed that the Pact of Paris had brought 
in a revolution in international law-not a revolution in the sense that war 
had ceased-but that, while war waged as an instrument of national policy 
prior to 1928 was lawful, and gave rise to belligerent rights and neutral 
duties, such a ·war waged after 1928 had become unlawful and, consequently, 
could not give rise to rights and duties: ex injuria non oritur jus. Similar 
views were reiterated at the Fortieth Conference of the Association held at 
Amsterdam in 1938. Some of the international lawyers asserted that no 
party to the Pact of Paris, which would violate the Pact,, would have any 
rights whatever as a belligerent, as regards either the state attacked or neutrals, 
and that it would render itself in law liable for every injury done, whether 
to the state attacked and its members or to a neutral state and its members. 

This view as to the effect of the Pact on the legal character of war was 
not shared by all and certainly did not in any way reflect the changes that 
might take place amongst nations in their practical regard for the Pact. If 
the effect of the Pact were to render war illegal depriving its author of 
belligerent rights there would he no duty of neutrality in any nation on the 
occasion of any such war. 

Dr. Schcuner of Vienna examined the practice of nations with regard 
to neutrality since 1928, and the result of his examination was presented 
before the Conference at Amsterdam referred to above. The learned Professor 
traced the development of neutrality first since the foundation of the League 
of Nations up to 1928 and then since the Kellogg-Briand Pact. For the first 
period he considered how much regard the several nations paid to the 
Articles of the League Convention and summed up the result thus :. 

"In practice ... all the states have acted during this period as 
though the law of the neutrality had continued to exist." 

He then cited instances in support of this view. 
Coming to the second period Dr. Scheuner found "that the 

governments since 1928 have in their treaties as well as in their political 
declarations and actions accepted the point of view that neutrality in 
its traditional sense is not incompatible with the obligations of the 
members of the League and of the signatories of the Briand-Kellogg 
Pact of Paris. A number of governments have ,not hesitated to declare 
themselves neutral, to undertake obligations to remain neutral in the 
event of a war, or to declare that in the event o~ war they wish to 
remain neutral " 
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action was 
taken upon this but two years and a half later 
Congress passed the Neutrality Act of 31, 1935, an 
embargo on the export of munitions of war to every belli,gerent 
state. 

2. This law was into effect President Roosevelt in the of 
upon Ethiopia. 

3. The Act of 

the mvasmn of Poland on September 
l, 1939. 

Three weeks on September sent a 
message to Congxess requesting the of the and a 
return to the "historic foreign policy" o[ tbc U.S. based on the 
"age-old doctrines of international law", that is "on the solid footing 
of real and traditional neutrality", whicb, according to John Quincy 
Adams "recognizes the cause of both panics to the contest as just 
-that is, it avoids all consideration of the merits of the contest." 

Mr. Finch points out that in the light of this legislative history 
of the official attitude of the government of the U.S. toward the 
interpretations of the pact, it is impossible to accept the thesis that 
a war i.q. violation of the Pact was illegal in international law on 
September I, 1939. 
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My own view is that war in international life remained, as before, 
outside the province of iaw, its conduct alone having been brought within 
the domain of law. The Pact of Paris did not come within the category of 
law at all and consequently failed to introduce any change in the legal 
position of a belligerent state or in the jural incidents of belligerency. 

If the Pact of Paris thus failed to affect the legal character of war, either 
directly or indirectly, the next question is WHETHER ANY CATEGORY OF WAR 
BECAME CRIME OR ILLEGAL THING in international life in any other way. 

Dr. Glueck answers this question in the affirmative and says that a 
cusToMARY INTERNATIONAL LAW developed making an aggressive war a crime 
in international life. 

For this purpose Dr. Glueck relics on the following data: 
l. The time has arrived in the life of civilized nations when an inter

national custom should be taken to have developed to hold 
aggressive war to be an international crime. 

2. It is familiar law in the international field that custom may, in the 
words of Article 38 of the statute of the Permanent Court of Inter
national Justice, be considered "as evidence of a general practice 
accepted as law". 
(a) All that is necessary to show is that during the present century 

a widespread custom has developed among tpe civilized states 
to enter into agreements expressive of their solemn conviction 
that unjustified war is so dangerous a threat to the survival 
of mankind and mankind's law that it must be branded and 
treated as criminal. 

3. Iu addition to the Pact of Paris, the following solemn international 
pronouncements may be mentioned as the evidence of this custom 
and of this conviction: 
(a) The agreements limiting the nature of the deeds permissible in 

the extreme event of war: The Hague Conventions of 1899 
and 1907 and the Geneva Conventions of 1929 regulating the 
treatment of prisoners of war ; 

(b) The draft of a treaty of mutual assistance sponsored by the 
League of Nations in I923, solemnly declaring (Article I) that 
aggressive war is an international crime, and that the parties 
would undertake that no one of them will be guilty of its 
commission. 

(c) The preamble to the League of Nations 1924 Protocol for the 
Pacific Settlement of International Disputes (Geneva Protocol) 
referring to aggressive war as crime. 

(d) The declarations made at the Eighteenth Plenary meeting of 
the Assembly of the League of Nations held on September 
24, I927. 

(e) The unanimous resolution, February IS, I928,.of the twenty-one 
American Republics at the Sixth (Havana) Pan American 
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Senator Borah's Resolution introduced on December 12, 1927. 
As evidence of the suggested custom Dr. Glueck refers to a few solemn 

international noticed above. These pronouncements, it may 
be observed, are mostly in agreements between states. 

between states no doubt may have the significance attached 
Dr. Glueck. Besides and duties -ntu>···-·tla·•·r.e' 

may have the significance of being the pronouncement of some GHOWING 

POPULAR CONVICTION and may rhus of 

however in the value of usages 
professing to be the groundwork of rules derogating from principles. 
As has been pointed out by Hall, in f,ome cases their universality may 
establish their authority ; but in others, there may be a question whether 
the practice which is said to uphold though unanimous as far as it 
goes, is of value enough to he conclusive; and in others again it has to be 
decided which of two competing practices, or whether a practice claiming to 
~upport an exception, is strong enough to ~;ct up a new, or destroy an old, 
authority. 

In the present case the alleged customary law, if established, would 
destroy a well-established fundamental law, namely, the sovereign right of 
each national state. Before the alleged custom was established this right 
was recognized ai a fundamental one in the international system and THE 

REASON WHY THIS HAD TO DE RECOGNIZED as an essential one still exists. 
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"The interests protected by international law are not those which 
are of major weight in the life of states. It is sufficient to think of 
the great political and economic rivalries to which no juridical formula 
applies, in order to realize the truth of this statement. International 
law develops its true function in a sphere considerably circumscribed 
and modest, not in that in which there move the great conflicts of 
interests which induce states to stake their very existence in order to 
make them prevail." 

This is what Anzilotti says about the sphere of international law as it 
now stands. , It may not be an accurate statement from the point of view 
of the actual content and scope of international law in so far as it wants to 

say that international law is concerned only with minor issues between states. 
The major questions of the existence of states and their rights as members 
of the international community certainly form the subject matter of that 
law. But even now questions of very great weight in the life of states are 
left ouTSIDE the system and no state would agree to make them justiciable. 
It is an undeniable fact that such major questions of international relations 
have been regarded as pertaining to the domain of politics and not of law. 
No customary law can develop in respect of them until they are brought 
within the domain of law. So long ·as states persist in retaining their own 
right of judgment as to whether or not a certain requirement is necessitated 
by their self-defense, the matter remains outside the domain of law. 

I have already quoted from the views expressed by Professor Quincy 
Wright in 1925 to show that in his view no war was crime up to that time. 

In December 1927, Senator Borah in his resolution before the United 
States Senate stated that until then "War between nations has always been 
and still is lawful institution, so that any nation may, with or without cause, 
declare war against any other nations and be strictly within its legal rights." 
Dr. Glueck refers to this resolution but omits to notice this statement of the 
then existing law. 

These statements, in my opinion, correctly give the law then existing. 
The question, therefore, is when did the alleged customary law develop? 
It did not certainly develop during the few months preceding the date of 
the Pact of Paris. In my opinion it never developed even after that date. 
CuSTOMARY LAW DOES NOT DEVELOP ONLY BY PRONOUNCEMENTS. Repeated 
pronouncements at best develpped the custom or usage of making such 
pronouncements. 

Before we can accept pronouncements referred to by Dr. Glueck as 
evidence of proposed customary rule we must remember that these pro
nouncements relate to the very foundation of the present international 
system which keeps such issues outside the domain of law. 

NATIONAL soVEREIGNTY is, even now, the very basis of the so-called inter
national community. States are not only parties but also judges and execu
tors in their own cases in relation to certain matters. The dangers of a too 
rigid application of the doctrine of national sovereignty an~ of the principles 
of "self-determination" are not even now fully appraiseq, It is still <:on-
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No doubt the national state cannot be considered so definite and perfect 
the tO form THE UTMOST BOUNDARY OF their 

has its own onesidedness; it 
education and knowledge unless 
the influence of 

external 
stares, may be the ideal of the future and is already in the 
minds of our generation. But until Lhat ideal ls realized, the fundamental 
basis of international community, if it can be called a community at all, is 
and will continue to be the national sovereignty. 

INTERNATIONAL ORGANIZATION has not, as made any for full 
realization of this very essence of national sovereignty. Its realization is left 
to the POWER of the national state. There has not, as yet, been any organiza
tion for real international peace. Peace, hitherto, has been conceived of: 
only as negation of war and nothing more. In such circumstances, so long 
as the application of "power" remains the fundamental principle, PRONOUNCE

MENTS LIKE THOSE ~EFERRED TO BY DR. GLUECK WOULD, in my opinion, FAIL TO 

CREATE ANY CUSTOMARY !.AW, 

8 
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But what are really these pronouncements? And before we attach any 
value to them we must not ignore the fact that whenever called upon to 
declare a war to be a crime states did not adequately respond. 

The states have always been careful in retaining their right to decide 
WHAT THEY WOULD CONSIDER TO BE WAR IN DEFENSE. None as yet is prepared 
to make the question whether a particular war is or is not "in defense" 
justiciable. So long as a state retains its own decision as final in this respect, 
no war is made criminal. 

After a careful consideration of all these facts and circumstances I am 
of the opinion that NO INTERNATIONAL CUSTOMARY LAW COULD DEVELOP through 
the pronouncements referred to by Dr. Glueck and relied on by the 
prosecution. 

Thq pronouncements at most only amourited to expressions of the. con
viction of persons making them. But these are not yet attended by any act 
on the part of any of the states. Custom as a sour.cc of law presupposes two 
essential clements: 

I. The juristic sentiments of a people. 
2. Certain external, constant and general acts by which it is shown. 

It is indicated by identical conduct under similar external circumstances. 
THE CONDUCT OF NATIONAL STATES during the period in question rather goes 
the other way. 

It may be that Dr. Glueck is thinking of "customary law" in a specific 
SENSE. It cannot be denied that in one sense customary law, statute and 
juristic law arc all shoots from the same slip, namely, POPULAR consciousness. 
In this sense the center of gravity of the development of all law-not only 
of customary law-can be placed into the legal consciousness, "the natural 
harmony of the conviction of a people, which is a popular universal convic
tion". For this purpose its emergence in usage is not: essential to the origin 
of law. In this sense there need be no other prerequisites to the origination 
of customary law than a common popular conviction. We are, however, not 
much concerned with customary law in this SPECIFIC SENSE. No doubt it has 
its own scientific value. But we arc concerned with customary law in a sense 
in which it becomes applicable by a judge. There arc prerequisites to its 
applicability by the judge. Puchta was not concerned with such prerequisites 
in his scientific evaluation of customary law, but he recognized them: "But 
if we take prerequisites to mean something else, e.g., if we take it in the 
sense of a prerequisite to the application by the judge, to his acceptance of 
customary law, then that whereof we are speaking no longer is a prerequisite 
to customary law itself. In this case the question to be answered is: \Vhat 
must the judge take into account when a party litigant appeals to customary 
law or wJ:en for any other reason he is called upon to consult this source 
of law? What are· the presuppositions under which customary law can 
actually be assumed to exist?" There is thus a sharp distinction between 
the question as to the origin of customary law in the mere popular conviction 
and as to its applicability by a court. There may be c~stomary law in the 
sense that it exists in the convi<;tion of the people; yet it may not l:Je l\l,W 
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develop making any war criminal. 
Mr. Carr for the prosecution appealed to what he characterized 

as the very foundation of international law and invited us to apply what he 
called well-established to new circumstances. He said· 

"International law like the system of ... all of the 
. consists of a comJ.non law and a n1ore 

of English countries common law. That is to say, it is 
the gradual creation of custom and of the application by judicial minds 
of old established principles to new circumstances. It is unquestionably 
within the pmver, and, . . the duty of this Tribunal to apply well
established principles to new circumstances, if they arc found to have 
arisen, without regard to the question whether precise precedent for 
such application already exists in every case." 

I would presently consider how far this so-called foundation of inter
national law will carry us towards declaring any category of war as having 
been a crime in international life. The context in which Mr. Carr made this 
appeal only goes to indicate that the well-established principle referred to by 
him relates to a "11omenclature". Mr. Carr is there dealing with the defense 
contention as to the import of the expression "war criminal" as used in the 
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Potsdam Declaration. He refers to Article 227 of the Treaty of Versailles 
as "laying down the principle and applying what was already a well-established 
principle to new circumstances". The Article in question of the Treaty of 
Versailles is the one wherein "the Allied and Associated Powers" proposed 
"publicly to arraign" the German Emperor "for a supreme offense against 
international morality and the sanctity of treaties". The only principle or 
principles that can possibly be gathered from this Article seem to be: 

1. That the Allied and Associated Powers may place on trial the head 
or heads of the defeated state. 

2. That such powers may constitute a Tribunal for such trial. 
3. That such a Tribunal is to be guided by the highest motives of 

international policy, with a view to vindicating the solemn obliga
tion of international undertakings and the validity of international 
morality. 

As I read the Article it contains no principle making the war a crime or 
obliging the tribunal set up by the victors to declare such a war illegal or 
criminal. 

Analogous to Mr. Carr's appeal seems to be the appeal of Lord Wright 
to the progressive character of international law and to the creative power 
of an international tribunal. Similarly there have been appeals to the 
developed character of international community, to the laws of nature as 
also to a widening sense of humanity. 

Lord Wright says: 
"It may be said that for ages it has been assumed, or at least 

taken for granted in practice, among the nations that any state has 
the right to bring aggressive war as much to wage war iu sdf-ddcncc 
and that the thesis here maintained is revolutionary. In fact, the evil 
or crime of war has been a topic of moralists for centuries. It has 
been said that 'one murder makes a felon, millions a hero'. The 
worship of the great man, or perhaps the idea of sovereignty, paralyses 
the MORAL SENSE OF HUMANITY. But INTERNATIONAL LAW IS PROGRESSIVE. 
The period of growth generally coincides with the period of world 
upheavals. THE PRESSURE OF NECESSITY stimulates the impact of natural 
law and of moral ideas and converts them into rules of law deliberately 
and overtly recognized by the consensus of civilized mankind. THE 
EXPERIENCE OF TWO GREAT WORLD wars within a quarter of a century 
cannot fail to have deep repercussi~ns on the senses of the peoples 
and their demand for an International Law which reflects international 
justice. I am convinced that International Law has progressed, as it 
is bound to progress if it is to be a living and operative force in these 
days of widening sense of humanity. An International Court, faced 
with the duty of deciding if the bringing of aggressive war is an inter
national crime, is, I think, entitled and bound to hold that it is, for 
the reasons which I have briefly and imperfectly here sought to 
advance. I may add to what I have said, that the c~mparatively minor 
but still serious outrages against the Pact, such as the rape of 
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tO th_e PHOGRESSIVE CHi\l:tACTER OF 1NTERI\TATIONAL Ut"'N is 
an to the ultimate vital forces that about the 

of legal institutions. 
The observations made in this connection arc very valuable contributions 

to a theory of the sources of law and certainly are of permanent value as 
such. They expose the real workshop of the law. 

No doubt it is the function of a of the sources cf law to discover 
the vital forces that of institutions. But 
these arc to pass some social process in order to 

law. I do not consider trials of the defeated nationals to be the just 

such and pass for Law's reach. 
Like Lord Wright, Prof. Wright, Mr. Trainin and Dr. Glueck also appeal 

to this progressive character of the law and to a widening sense of humanity. 
According to Dr. Glueck the tinlC has arrived in the life of civilized 

nations when an international custom should be taken to have developed to 

hold aggressive war to be an international crime. He insists that an issue 
of this kind ought not to be disposed of on the basis of blind legalistic con
ceptualism ; it should he dealt with realistically in the light of the practical 
as well as logical result to which one or the other solution will lead. 

Mr. Trainin relies principally on the Moscow Proclamation of October 
30, 1943 and emphasizes that this marks a new era of development of social 
life in internatiom~.,l community. According to him to facilitate this process 
of development and to strengthen these new ideas, juridical thought is 
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obliged to forge the right .form for these new relations, to work out a new 
system of international law, and, as an indissoluble part of this system, to 
direct the conscience of nations to the problem of criminal responsibility for 
attempts on the foundations of international relations. 

· In my view, international society has not yet reached the stage where 
the consequences contemplated by these learned authors would follow. 

Even after the formation of the League of Nations we had only a group 
of cooRDINATED STATES with their sovereignty intact. The best account of the 
developments of ~nternational society is given by Professor Zimmcrn in his 
book entitled "The League of Nations and the Rule of Law". Dr. Schwarzcn
bergcr also takes the same view. 

"People learned from the war only "to substitute the notion of organic 
association between independent, self-governing and coojJeratively minded 
peoples." Democracy and centralization do not, it is said belong to the 
same order of ideas. They arc, in essence, as incompatible as freedom and 
slavery. The League of Nations thus "while morally a great c!Iort of faith 
was administratively a great effort of decentralization." 

It was .simply a system of international cooperation. 

"The high contracting parties in order to promote international 
co-operation and to achieve international peace and security by the 
acceptance of obligations not to resort to war, by the prescription of 
open, just and honorable relations between nations, by the firm 
establishment of the understandings of international law as the actual 
rule of conduct among governments, and by the maintenance of justice 
antl a scrupulous respect for all treaty obligations in the dealings of 
organized peoples with one another, agreed to this covenant of the 
League of Nations." 

No international community of any higher order came into being. The 
League showcu particularly scrupulous regard for national sovereignty and 
laid special emphasis on such sovereignty by adopting the PRINCIPLE OF 

UNAN'IMOUS voTE. National sovereignty and national interest continued to 
play the fundamental part in this organization. 

There has no doubt been, since the outbreak of the World War, a feeling 
on the part of many writers that there should be some restatement of the 
fundamental principles of international law in terms of international life. 

At the same time it must be said that THIS IS YET TO HAPPEN. The inter
national organization as it now stands still docs not indicate any sign of 
abrogation of the doctrine of national sovereignty in the ncar future. 

As tO the "WIDENING SENSE OF HUMANITY" prevailing in international life, 
all that I can say is that at least before the Second World War the powerful 
nations did not show any such sign. I would only refer to what happened 
at the meeting of the Committee drafting resolutions for the establishment 
of the League of Nations when Baron Mahino of Japan moved a resolution 
for the declaration of the equality of nations as a basic principle of the 
League. Lord Robert Cecil of Great Britain declared this to be a matter 
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"Such blasts as leveled Hiroshima and Nagasaki on August 6 and 
9, 1945, never occurred on earth before-nor in the sun or stars, which 
burn from sources that release their energy much more slowly than 
does Uranium." So sald John J. O'Neill, the Science New York 
Herald Tribune. "In a haction of a second the atomJc bmub that 

on Hiroshima altered our traditional 
values. It caused a revolution 

and 
that 

these blasts have home to mankind '·'that every human 
being has a stake in the conduct not only of national affairs but also of world 
aiTairs". Perhaps these explosives have awakened within us the sense of 
unity of mankind,--rhe feeling that: 

"We are a unity of humanity, 
beings, irrespective of race, creed or 

linked to all our fellow human 
bonds which have been 

fused unbreakably in the diabolical heat of those cxpl o;:ions.'' 

All this might have been the result of these blasts. Bm certainly these 
feelings were non-existent AT THE TIME WHEN the bombs were dropped. I, for 
myself, do not perceive any such feeling of hroad bmnanity in the justifying 
words of those who were responsible for their use. As a matter of fact, I 
do not perceive much difference between what the German Emperor is 
alleged to have a,pnounced during the First World War in justification of 
the atrocious methods directed by hinl in the cond11ct of that war and what 
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is being proclaimed after the Second World War in justification of these 
inhuman blasts. 

I am not sure if the atom bombs have really succeeded in blowing away 
all the pre-war humbugs; we may be just dreaming. It is yet to be seen 
how far we have been alive to the fact that the world's present problems are 
not merely the more complex reproductions of those which have plagued us 
since 1914; that the new problems arc not merely old national problems 
with world implications, but arc real world problems and problems of 
humanity. 

There is no doubt that the international society, if any, has been taken 
ill. Perhaps the situation is that the nations of the international group are 
living in an age of transition to a planned society. 

But that is a matter for the future and perhaps is only a dream. 
The dream of all students of world politics is to reduce the complex 

interplay of forces to a few elementary constants and variables by the usc 
of which all the past is made plain and even ·the future stands revealed in 
lucid simplicity. Let us hope it is capable of realization in actual life. I 
must, however, leave this future to itself with the remark that this future 
prospect will not in the least be affected even if the existing law be not 
strained so as to fix any criminal responsibility for state acts on the individual 
authors thereof in order to make the criminality of states more effective. 
The future may certainly rely on adequate future provisions in this respect 
made by the organizers of such future. 

During and after the present war, many eminent authors have come 
forward with contributions containing illuminating views on the subject of 
"War Criminals-their Prosecution and Punishment". None of these books 
and none of the prosecutions professed to be prompted by any desire for 
retaliation. Most of these contributors claim to have undertaken the task 
because "miscarriage of: justice" after World War l shocked them very much, 
particularly because such failure was ascribable to the instrumentality of 
jurists who deserved the epithets of being "stiff-necked conceptualists", 
"strict constructionists", and men "afl:l.icted with an ideological rigor mortis". 
These Jurists, it is said, by giving the appearance of legality and logic to 
arguments based on some unrealistic, outworn and basically irrelevant techni
cality caused the greatest confusion in the minds of ordinary laymen with 
regard to the problems of war criminals. These, it is claimed, were the chief 
present-day obstacles to the just solution of the problem and these authors 
have done their best to remove such obstacles and to supply "not a mere 
textbook on some remote technically intricate phrase of a branch of law," 
but "a weapon with which to enforce respect for the tenets of international 
law with its underlying principles of international justice." 

Some of these authors have correctly said that law is not merely a 
conglomeration of human wisdom in the form of rules to be applied 
wherever and whenever such rules, like pieces in a jigsaw puzzle, may fit in. 
"Law is instead a dynamic human force regulating beha~iour between man 
and man and making the existence and continuity of hl.lman society rossiblc," 
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Law is a dynamic human force only when it is the law of an organized 
; when it is to be the sum of the conditions of social co-existence with 
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therefore seek any absolute seclusion, or stri vc after an absolute self-sufficiency. 
In this sense) from the very moment of the origin of national states, inter
national society also came into existence. This also accounts for the circum
stance that the period of national states is also marked by the development 
of the sys(·cm of international Jaw. 

Yet it is difficult to say that this international society is a society under 
the reign of law. I shall quote extensively from Professor Zimmern, wherfc' 
he very ably and truly characterizes international society. 

9 

"For anyone", says Professor Zimmern, "trained in the British 
tradition, the term International Law embodies a conception which is, 
at its best, amfusing and at its worst exasperating. It is never law 
as we understand it, and it often, as it seems to us, comes dangerously 
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near to being an imposter, a simulacrum of law, an attorney's mantle 
artfully displayed on the shoulders of arbitrary power. 

"A satisfactory political system, in British eyes, is the offspring of 
a harmonious marriage between law and force ..... It is the essence 
of what we call British Constitutionalism. By it is ensured working 
of two processes, separable in theory for the analysis of the political 
scientist, but inextricably blended in practice, the observance of the 
law, or, to use the language of post war controversy, 'sanctions' and 
'peaceful change'. Thus the judge, the legislator and the executive 
throughout its range, from the Prime Minister to the policeman, form 
interdependent parts of a single system. 

"This constitutional system does not function because it is wound 
up froru outside or impelled from above. Its driving force is supplied 
from within. It derives its validity from consent ; and its energy is 
constantly renewed and refreshed by contact with public opinion. It 
is the popular will which the legislature is seeking to embody in 
appropriate statutes. It is the popular will which the judge is engaged 
in interpreting and the policeman in enforcing. All these arc per
forming what is felt to be social function. They are adapting the 
organization of the state, which is the most continuous and potent 
agency of social service in the community to the permanent and 
changing needs of society. 

"Seen as a part of this larger whole, law may be defined as social 
habit formulated into regulations. When these regulations, if any 
part of them, arc felt to be anti-social, no longer in accordance with 
the general sentiment of the clay, or even repugnant to it, they are 
changed. Thus the notiori of law and the notion of change, so far 
from being incompatible, arc, in fact, complementary. The law is not 
a solid construction of dead material, a fixed and permanent monument, 
it is an integral part of a living and developing society created and 
transmitted by men .......... . 

"Turn now to international law, what do we find? A situation 
almost exactly the opposite of what has just been described. 

"To begin with, where are we to look for the rules and obligations 
of international law? We shall not find them embodied in the habits 
of the will, still less in the affections, of a society. 

"International law, in fact, is a law without a constitution. And 
since it is not grounded in a constitution . it lacks the possibility of 
natural growth. Unconnected with a society, it cannot adjust itself 
to its needs. It cannot gather itself together by imperceptible stages 
into a system . . . . . . . . . . 

"The reason for this is very simple. The rules of international 
law, as they existed previous to 1914, were, with a few exceptions, not 
the outcome of the experience of the working of a world society. They 
were simply the result of the contacts between. a number of self
regarding political units-stars whose courses, as they moved majesti-
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I am told Lhat if the persons m the posltlon of the present accused are 
not made responsible for acts such as arc alleged against them, then the 
Pact of Paris brings in Usf:jul. I am not sure whether that is the 
posltlon. Law, no doubt, ends by being what it is made to be by the body 
which applies it to concrete situations: Yet the body called upon to apply 
it should not force it to bc what it is not even at the risk of missing the 
most attractive opportunity for contributing towards the development of a 
temptingly significant concept of international law,-I mean "the legal con
cept of the crim.e against peace". 

I doubt not that the need of the world is the formation of an international 
community under the reign of law, or correctly, the formation of a world 
community under tl,lc reign of law, in which nationality or race should find 
no place. In an organization like that it would ccrtain~y be most conducive 
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to the benefit of the community as a whole and to the necessity of stable and 
effective legal relations between its members to chastize activities like those 
alleged in the present case. But, until then it serves no useful purpose. 
When the fear of punishment attendant upon a j>articular conduct does not 
depend upon law but only upon the fact of defeat in war, I do not think 
that law adds anything to the risk of defeat already there in any preparation 
for war. There is already a greater fear-namely, the power, the might of 
the victor. If law is not to function ~nless the violating party succeeds in 
violating the law effectively and then is overwhelmed by power or might, I 
do not find any necessity for its existence. If it is really law which is being 
applied I would like to see even the members of the victor nations being 
brought before such tribunals. I refuse to believe that had that been the 
law, none of the victors in any way violated the same and that the world 
is so depraved that no one even thinks of bringing such persons to book 
for their acts. 

I cannot leave the subject without referring to another line of reasoning 
in which reference is made to the various doctrines of natural law and a 
conclusion is drawn therefrom that "the dictates of the public, common, or 
universal conscience profess the natural law which is promulgated by man's 
conscience and thus universally binds all civilized nations even in the absence 
of the statutory enactment". A wealth of authority, both ancient and 
modern, is requisitioned to establish that public international law is derived 
from natural law. The authorities cited for this purpose range from Aristotle 
to Lord Wright. That this natural law is not a mere matter of history but 
is an essential part of the living international law is sought to be established 
by reference to the preamble of the Hague Convention of 1907 (Convention 
No. 4) as also to the text of the American Declaration of Independence. The 
Hague Convention in its preamble, it is pointed out, refers to the laws of 
humanity and the dictates of the public conscience. The American Declara
tion of Independence refers to "the laws of nature and nature's God". From 
these and various other authorities it is concluded "that public international 
law" is based on natural law: It is said "the principles of international law 
are based on the very nature of man and are made known to man by his 
reason, hence we call them the dictates of right reason. They are, therefore, 
not subject to the arbitrary will of any man or nation. Consequently, the 
world commonwealth of nations forms one natural organic, moral, juridical 
and political unity". It is further said, "From what has been said so far it 
follows that the world commonwealth must needs enjoy an inherent authority 
to enact positive law for the promotion of the common good. For, on the 
one hand, the dictates of right reason are only general provisions that must 
be applied and determined according to the particular circumstances of any 
given case. Thus, the positive legal enactments or agreements which govern 
international relations represent the political interpretations and applications 
of the general principles of the natural and moral law .... On the other 
hand, unified cooperation of all can only be obtained .by issuing binding 
rules." 
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\Ve must not however that this doctrine of natural law is only 
to introduce a fundamental principle of law and right. The fundamental 
principle can weigh the justice of the intrinsic content of juridical proposi
tions ; but cannot affect their formal quality of its claim 
that the realization of its doctrines should constitute the aim of legislation is 

Bur J DOUBT IF ITS CLAIM THAT ITS DOCTRINES SHOULD BE 

ACCEPTED AS POSITIVE LAW IS AT ALL SUSTAINABU:. At any rate in international 
law of the present time such ideal would not carry us far. I would only 

Hall's International Chapter 

in 
footnote the fundamental ideas of the exercised most 
influence upon other writers or upon general opinion and two weighty 
reasons for discarding this theory of natural law as a guide in determining 
what the law is at His conclusion is given in the following terms: 

"States arc independent beings su hject to no control, and owning 
no superior ; no person or body of persons exists to wh.om authority 
has been delegated to declare Jaw for the common good; a state is 
only bound by rules to which it feels iLsclf obliged in conscience after 
reasonable examination to subrnit ; if therefore states arc to be subject 
to anything which can either strictly or analogically be called law, 
they must accept a body of rules by general consent as an arbitrary 
code irrespectively of its origin or else they must be agreed as to the 
general priq,ciples by which they arc to be governed . . . Even if a 
theory of absolute right were univer~ally accepted, the measure of the 
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obligations of a state would not be found in its dictates but in the 
rules which arc received as positive law by the body of states .... 
However useful ... an absolute standard of right might be as present
ing an ideal towards which law might be made to approach conti
nuously nearer ... it can only be source of confusion and mischief 
when it is regarded as a test of the legal value of existing practices." 

I respectfully agree with this view and therefore do not consider that 
the various theories of natural law should detain me any longer. I should 
only add that the international community has not as yet developed into 
"the world commonwealth" and perhaps as yet no particular group of 
nations can claim to be the custodian of "the common good". 

International life is not yet organized into a community under a rule 
of law. A community life has not even been agreed upon as yet. Such an 
agreement is essential before the so-called natural law may be allowed to 
function in the manner suggested. It is only when such group living is 
agreed upon, the conditions reCJuirccl for successful group life may supply 
some external criteria that would furnish1 some standard again~t which the 
rightness or otherwise of any partidar decision can be measured. 

IN MY JUDGMENT no category of war became a crime in international life 
up to the elate of commencement of the world war under our consideration. 
Any distinction between just and unjust war remained only in the theory 
of the international legal philosophers. The Pact of Paris did not affect the 
character of war and failed to introduce any criminal responsibility in respect 
of any category of war in international life. No war became an illegal 
thing in the eye of international law as a result of this Pact. War itself, 
as before remained outside the province of law, its conduct only having 
been brought under legal regulations. No customary law developed so as 
to make any war a crime. International community itself was not based on 
a footing which would justify the introduction of the conception of criminality 
in international life. · 

It is not quite relevant for the purposes of this case to examine whether 
there has been any development of international law in. this respect siNCE 
THE SECOND WORLD WAR. Even if law has since developed so as now to make 
such a war a crime, that in my opinion would not affect the present accused. 

Apart from the suggested progress of international law by its own 
inherent nature TWO POSSIBLE SOURCES OF DEVELOPMENT of the law during this 
period seem to have been suggested: Mr. Trainin suggested the Moscow 
DECLARATION oF 1943 and Dr. Glueck suggested THE WILL of the victor and 
its product, THE CHARTER. I have already expressed my views why I consider 
that if there was any such attempt on the part of the victor nations it would 
fail to produce the desired effect. The same principle would apply to the 
suggested consequences of the Moscow Declaration. If this declaration has 
really started any new era in international life and if, as a result, any new 
rule of law has come into being, I do not see any principle of justice that 
would entitle us to invoke the aid of any such ex post fact.o development in 
condemning the long-past acts of the accused. 
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authorities and express my 
war. whatever 

their of non-intervention 
in the rnattcr of their own constitution and vvhether any event 

to the common will of all so as to hand 
over to an international tribunal the persons entrusted with the working of 
their own of government for haYing worked the same badly. The 

not how badly they behaved thus tbcir own nation 
but whether made themselves answerable to the inter-

national society. 
THE QUESTION OF THE RESPONSilliLITY OF THE AUTHORS OF THE FIRST GREAT 

\VAR was made the of an elaborate REPORT BY A COMMiSSION of the 
Peace Conference. This report is printed the Endow
rnenl for International. Peace. The 

their 
2. It was the result of acts deliberately concocted in order to make it 

unavoidable. 
3. That the war was carried on by these powers by barbarous methods 

in violation of: 
(a) The established laws and customs o{ war; 
(b) The elementary laws of humanity. 

YET, vvhilc dealing with the cp<estlon of personal responsibility of incli
vidual offenders against the laws of nations, the Conunission could not 
recommend their trial. 

As to the acts which provo}ced the war) although in the opinion of the 
Commission the responsibility could be definitely placed, it advised that the 
authors thereof sJ,tould not be made the object of criminal proceedings. The 
same conclusion was arrived at in respect of the violation of the neutrality 
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of Belgium and Luxembourg. Nevertheless, in view of the gravity of the 
outrages upon the principles of the law of nations and upon international 
good faith, it was recommended that they should be made the subject of a 
formal condemnation by the Peace Conference. 

IT WAS RECOMMENDED that as to the acts by which the war was provoked 
it would be right for the Peace Conference in a matter so unprecedented to 
adopt special measures and even to create a special organ in order to deal 
as they deserve with the authors of such acts. FINALLY, it was suggested 
that for the future it was desirable that penal sanctions should be provided 
for such grave outrages against the elementary principles of international law. 

THE TWO AMERICAN MEMBERS of the Commission, Messrs Lansing and 
Scott, who dissented from certain conclusions and recommendations of the 
Commission, declared that they were as earnestly desirous as the other 
members that those persons responsible for causing the war and those respon
sible for violations of the laws and customs of war should be punished for 
their crimes, moral and legal, and that the perpetrators should be held up 
to the execration of mankind, but that they did not consider that a judicial 
tribunal was a proper forum for the trial of offenses of a moral nature. They 
objected to the proposal of the majority to place on trial before a court of 
justice persons charged with having violated the principles of humanity or 
the "laws of humanity". They also objected to the "unprecedented proposal 
to put on trial before an international criminal court the heads of states not 
only for having directly ordered illegal acts of war but for having abstained' 
from preventing such acts". 

Mr. Quincy Wright, writing in 1925 on the "Outlawry of War" pointed out: 
"THE MAIN .DIFFICULTY fouhd by the commission was that inter

national law did not recognize war-making as positively illegal; but 
even if it had, there would be doubt whether any particular individual, 
even a sovereign, could be held liable for the act of the state." 

According to the learned author: 
"With the complexity of modern state organization, it would be 

diffi.cult to attribute responsibility for declaring war to any individual 
or group of individuals. There arc few absolute monarchs. Ministers 
act under responsibility to legislatures which arc in turn responsible 
to electorate. In an age of democracies an effort to hold individ~als 
responsible for a national declaration of war would frequently involve 
an indictment of the whole people. This practical difficulty coupled 
with the theory of state independence has brought about recognition 
of the principle of state responsibility in international law, with a 
consequent immunity from international jurisdiction of individuals 
acting under state authority." 

Judge Manley 0. Hudson, in his treatise entitled "International Tribunals, 
Past and Future" published in 1944, while dealing with the question of "The 
Proposed International Criminal Court" in Chapter 15, says: 

"International law applies primarily to states .in their relations 
inter se. It creates rights for states and impose~ duties upon them, 



FOR THE FAR E~4.ST 

other states. 
interstate 

upon the 
deductions from the 

m the Sixth [nternational Conference of 
American states in 1928; no definition was given to the terms, however, 

the 1924 Protocol was to ensure "the of inter-
national crimes". At no time has any authoritative formulation of inter
national law been which vvould brand spedfic conduct as criminal, 
and no international tribunal has ever been given jurisdiction to find a state 

of a crim.e." 

w the of individual responsibility, Judge Hudson says: 

"If international law be conceived to govern the conduct of ihdi .. 
it becomes less difficult to an international 

one time fashionable to refer to pirates as enemies of 
law of 

and felonies e<:Hnmitted on the seas and offenses 
against the law of nations" does not obtain upon the 
meaning to be to these terms, hut modern opinion seems to be 
inclined to the v1ew that a broad category of armed violence at sea is 
condemned by international Jaw as piratical conduct, with the con
sequence that any state may punish for such conduct and that other 
states are precluded from raising the objections which might ordinarily 
be advanced against the assumption of jurisdiction." 

He then points out that: 

!0 

"It is in this sense that the conception of piracy as an offense 
against the law of nations has been seized upon, BY WAY OF ANALOGY, 

for the service of other ends. Various treaties of the Nineteenth 
Century pro,.vided for the possibility of states punishing persons 
engaged in the slave trade as pirates .. 
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The learned Judge then points out 
"Despite the employment of such analogies no authoritative 

attempt has been made to extend international law to cover the 
CONDEMNED AND FORBIDDEN CONDUCT OF INDIVIDUALS. States have 
jealously guarded their own functions in the repression of crime, and 
difierences in national and local outlooks and procedures have pre
cluded the development of an international or supernational criminal 
law ..... 

He concludes the topic by saying: 
"Whatever course of development may be imminent with reference 

tO political organization, THE TIME IS HARDLY: RIPE FOR THE EXTENSION 
OF INTERNATIONAL LAW TO INCLUDE JUDICIAL PROCESS FOR CONDEMNING AND 
PUNISHING ACTS EITHER OF STATES OR OF INDIVIDUALS." 

It may be noticed in this connection that whenever in international 
relations it has been considered desirable to control the conduct of indivi
duals, care has been taken to make adequate provision for the same in the 
treaty itself. 

Numerous treaties o£ recent date contain condemnations of the anti-social 
conduct of individuals and the· states parties agree to adopt their national 
penal laws to serve common ends. 

The treaties do not directly apply to individuals, and their impact on 
individual conduct will depend upon each state's performance of its treaty 
obligations by the incorporation of the provisions into national law or 
otherwise. 

This view was clearly expressed in the 1899 and 1907 Hague Convention 
on the laws and customs of war on land, by which the states parties under
took to give their armed forces instructions conforming to regulations annexed 
to the Convention. Neither of the Conventions operated directly on indivi
duals; but the 1907 Convention provided that a state would be responsible 
for acts committed by persons belonging to its armed forces in violation of 
the provisions of the regulations and would be liable for indemnities. The 
same view was taken in the numerous suggestions which were made for 
dealing with violations of the 1929 Geneva Convention on the treatment of 
sick and wounded soldiers, but Articles 29 and 30 of the Convention are not 
clear on the point. 

This is how INFRINGEMENT ON NATIONAL PREROGATIVES in this field has 
always been avoided. 

AN APPARENTLY coNTRARY VIEW is expressed by Professor Hans Kclsen of 
the University of California who says: 

"When the Second World War broke out, the legal situation was 
different from that at the outbreak of the First World War. The 
Axis Powers were contracting parties to the Kellogg-Briand Pact by 
which resorting to a war of aggression is made a delict; and Germany 
has, by attacking Poland and Russia, violated, in addition to the 
Kellogg-Briand Pact, non-aggression pacts with the Jlt!acked states. Any 
inquiry into the authorship of the Sec;;ond World War does not ra.i~c 
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nor 

the authors of the war shall he made res-
Mates, it is necessary to take into consideration 

does not establish but collec-
and that the acts for which 

the persons shall be are acts of state--that is, according 
to general international law, acts of the government or performed at the 
government's command or with its authorization." 

Professor Kelsen then proceeds to examine the meaning of the expression 
"act of state" and says: 

"The statement that an act is an act of state 
to the state, not to individual who has 

to international law, is 
responsible for this act by another state without the consent of the state 
whose act is concerned. As far as the relationship of the state to its 
own agents or subjects is concerned, national law comes into considera
tion. And in national Jaw the same principle prevails; AN INDIVIDUAL 

IS NOT RESPONSIBLE FOR HIS ACT IF IT IS AN ACT OF STATE, i.e., if the act is 
not imputable to the individual but "only to the state ... THE COLLEC

TIVE RESPONSIBILITY OF A STATE FOR ITS OWN ACTS EXCLUDES, according to 

general international law, THE INDIVIDUAL RESPONSIBILITY OF THE PERSON 

WHO, AS A MEMBER OF THE GOVERNMENT . • • . HAS PERFORMED THE ACT. 

This is a cons~c1uence of the immunity of one state from the jurisdiction 
of another state." According to the learned Professor, "this rule is not 
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without exceptions but any exception must be based on A sPECIAL RULE 
OF CUSTOMARY OR CONVENTIONAL INTERNATIONAL LAW RESTRICTING the 
former." 

He then points out: 
"In this respect there exists no difference between the head of state 

and other State officials . . . . THERE IS NO SUFFICIENT REASON TO ASSUME 
THAT THE RULE OF GENERAL CUSTOMARY LAW UNDER WHICH NO STATE CAN 
CLAIM JURISDICTION OVER THE ACTS OF ANOTHER STATE IS SUSPENDED BY THE 
OUTBREAK oF WAR, and consequently ,that it is not applicable to the 
relationship between belligerents ..... " 

According to the learned Professor : 
"If individuals shall be punished for acts which they have performed 

as acts of state, by a court of another state, or by an international court, 
the legal basis of the trial, as a rule, -must be an international treaty con
cluded with the slate whose acts shall be punished, by which treaty juris
diction over individuals is conferred upon the national or international 
court. If it is a national court, then this court functions, at least in
directly as an international court." 

He is positive that: 
"The law of a state contains no norms that attach sanctions to acts 

of other states which violate international law. Resorting to war in 
disregard of a rule of general or particular international law is a violation 
of international law, which is not, at the same time, a violation of 
national criminal law, as are violations of the rules of international law 
which regulate tl1e conduct of war. The substantive law applied by a 
national court competent to tmnish individuals for such acts can be 
international law only. Hence the international treaty must determine 
not only the delict but also the punishment, or must authorize the 
international court to fix the punishment which it considers to be 
adequate ..... " 

ALL THAT I NEED ADD TO THESE OBSERVATIONS of the learned author is that 
in the present case there has been no treaty of the kind contemplated by him 
as I have noticed already. 

The learned author is clear in his view: 
1. That for such acts as are alleged in this case, international law, by 

itself, does not make their individual authors criminally responsible. 
2. That such acts do not constitute crime in any individual in inter

national law as it now stands. 
3. That a victor nation cannot, on the mere strength of conquest: 

(a) Make such acts criminal with retrospective effect; 
(b) Punish in law the individual authors of such acts. 

4. That a victor nation may derive such authority by appropriate treaty 
from the state for which the individuals in question acted. 

His summarization of the position after the Second World War does not 
thus differ from the view expressed by Judge Manle~ 0. Hudson. Only 
Professor Kelsen thinks that with the help of an appropriate treaty such a trial 
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to do so." 
here examine the correctness or otherwise of this 

definition with reference to the nonns of international 1a w. The learned 
his definition makes certain observa1ions vvhich will be 

for our purpose.. He says: 
"Observe certain features of this definition. it is not intended 

to include the "crime" of flagrantly violating solemn obligations 
or a war of The Commission of Fifteen 
appointed by the Preliminary Peace Conference at the dose of the 
World War ! to examine the for starting that war and for 
atrocities committed former Kaiser Wilhelm II 
and other of upon the 
law of nations and faith", nuT coNCLUDED that "no 

should be 

to be "desirable that sanctions 
should be provided for such grave outrages against the elementary principles 
of international J.aw". BUT THROUGHOUT THE QUARTER CENTURY BETWEEN THE 

TWO IN ORLD WARS NOTHING HAS BEEN DONE BY THE NATIONS of the world to 
implement this recommendation. The Kellogg·Briand Pact, signed in Paris 
in 1928, condemned recourse to war for the solution of international contro
versies, renounced it as an instrument of national policy, and bound the 
signatories to seek the settlement of all disputes by pacific means only. BuT 
THAT PACT TOO FAILED TO MAKE VIOLATIONS OF lTS TERMS AN INTERNATIONAL CRIME 

punishable either by national courts or some international tribunal. There
fore, the legal basis for prosecutions for violations of the Pact of Paris may 
be open to question, though the moral grounds are crystal clear. 

"Besides, to prosecute Axis Ieaclexs for the crime of having initiated 
an unjust ;var, or having violated the "sanctity of treaties", would only 
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drag a red herring across the trail and confuse the much clearer 
principle of liability for atrocities con1.mitted during the conduct of a 
war, be it a just: or an unjust one. The Germans would surely argue 
that the Allies had first violated the Treaty of Versailles in not dis
arming; and learned historians would insist, as they did at the close 
of World War 1, that only lengthy historical and economic investiga
tions could really fix responsibility for "causing" the war. 

"For these reasons, the origination of an unjust war ought, for the 
present, not to be included among the acts triable as "war crimes", 
however desirable it would be to establish judicially the principles 
involved ....... " 

DR. GLUECK, however, IN A RECENT BOOK PUBLISHED IN 1946 and entitled 
"The Nurnbcrg Trial and Aggressive War" has EXPRESSED THE oPPOSITE 
OPINION. The learned Professor in this new book says: 

"During the preparation of my previous book on the subject of 
war crimes, I was not at all certain that the act of launching amf 
conducting an aggressive war could be regarded as "international 
crime". I finally decided against such a view, largely on the basis of 
a strict interpretation of the Treaty for the Renunciation of Wal' 
(Kellogg-Briand Pact) signed in Paris in 1928. I was influenced also 
by the question of policy . . . However, further reflection upon the 
problem has led me to the conclusion that for the purpose of con
ceiving aggressive war to be an international crime, the Pact of Paris 
may, together with other treaties and resolutions, be regarded as 
evidence of a sufficiently dcvclof){xl custom to be a<.:ceptable as inter
national law." 

TilE LEARNED PROFEC'SOR STILL SAYS that "The case for prosecuting indi
viduals and states for the "<.:rime" of launching an aggressive war is not as 
strong as the case for holding them responsible for vi:olations of the recog
nized laws and customs of legitimate warfare". He, however, considers it 
"strong enough to support the relevant count in the Nurnberg Indictment". 

The count in question stands thus: 
"All the defendants, with diverse other persons, during a period of 

years preceding 8th May 1945, participated in the planning, prepara
tion, initiation and waging of wars of aggression, which were also wars 
in violation of international treaties, agreements and assurances." 

The revised opinion of the learned Professor is based on the following 
data in addition to those already given by me while considering his view 
that war became crime by an international customary law: 

I. The United Nations could have executed the Nurnberg defendants 
without any judicial procedure whatsoever; "summarily by execu
tive or political action ..... without any consideration whatsoever 
of whether the acts with which the accused were charged had or 
had pot previously been prohibited by some specific provision of 
international penal law"; • 
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n1odern war to be a 
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MUST NORMALLY B:E THE IMPLICATED STATE.. 

a state must necessarily be ineffective in reduc-
the of 

etc., who have led a state into 
There are Round reasons for the familiar application of the 

act-of-state doctrine to the normal, peaceful intercourse of 
nations, without it necessarily following that it is also to 
be applied to the situation presented the acts of Nazi 
ringleaders . . . . 

(ii) An issue of this kind ought not to be disposed of on the 
·basis of blind legalistic conceptualism; it should he dealt 
with realistically in the light of the practical as well as 
logical result to which one or the other solution will lead. 

(iii) As Blackstone pointed out, a sovereign would not willingly 
ally himself with the criminal acts of his agents. 

(ivl It is perfectly obvious that the application of a universal 
principle Df non-responsibility of a state's agents could 
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easily render the entire body of international law a dead 
letter. 

(v) This is a doctrine contrary to reason and justice and it is 
high time the error were remedied .... Since law is 
supposed to embody the rule of reason in the interests 
of justice, and the unqualified act~of-state doctrine 
emasculates both reason and justice, it cannot be 
regarded as sound law. 

5. Individuals are liable under international law in many instances; 
the relevant principles of the law of nations may and do obligate 
individuals. 
(a) The traditional view, that "individuals are not subjects of the 

law of nations", is open to question historically and in a 
practical sense: (The learned author cites the instances of 
piracy and the like.) 

THE TWO FUNDAMENTAL ELEMENTS in Dr. Glueck's approach here arc: 

I. The unlimited power of the victor under international law; 
2. The growth of the customary law in the international system. 

If the learned Professor is correct in, his first proposition, then there 
is no doubt that the United Nations can adopt any procedure for the exercise 
of this power, and, though quite unnecessary, may introduce a sort of defini~ 
tion of a crime covering the acts alleged to have been committed by the 
accused and on a finding of the constituent facts, thus specified, execute 
them. Dr. Glueck's authority for this proposition, as far as I could see, is 
the statement of Mr. Justice Jackson in his report to the President of the 
United States. I cannot accept this proposition either ratione imperii or 
imperio rationis. I have already expressed my own· view of the question. In 
my opinion, the view taken by the learned author, as also by Mr. Justice 
Jackson, has no support in the modern system of International Law. 

It may be that Dr. Glueck and Mr. Justice Jackson are thinking of the 
right of the belligerent to kill such persons during belligerency. But the right 
of killing ceases as soon as they are· taken prisoners. From the date of their 
seizure they become entitled to the protection of the rule that more than 
necessary violence must not be used. 

Th learned author cites the, case of Napoleon and points out how the 
powers th~re declared that Napoleon had put himself outside "civil and social 
relations and that, as enemy and perpetrator of the world, he has incurred 
liability to public vengeance". Had the Allies followed the recommendation 
of the Prussian Field Marshal Blucher, Napoleon would then have been shot 
on sight as one who, under the above declaration, was an "outlaw". 

I need not stop here to examine this view with reference to the provisions 
o£ International Law. It would be sufficient to say that International Law 
in this respect does not still stand where it might have been in those days 
and that THE PROCLIVITIES OF THE VICTORS unhindered as ~ey may be by the 
weaknesses of their adversary may reveal cletel'Illinatiom; that are lminfiuenced 
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should never 
be confused with law. 

go and made up his mind to surrcnde1 
oneself to 

in their honour than to fall into their hands as a 
denied that he was a 

he was aware of the rights of such a in international 
He professed to consider himself as a simple individual seeking asylum 

in Great Britain. 
from own view of his status, grave difficulties in this 

respect were felt by the then British authorities also. Legal opinion was 
divided on the The firsr advice was that Bounaparte 

should he as a rebel and surrendered to his This view 
by the Master of the Rolls and was adopted by Lord LiverpooL 

alternative 

The w an end by any treaty. 
Lord Ellenhorough suggested that he should be regarded as an individual 

of the French nation, at war with Great Britain, and consequently in 
common with the French nation an enemy to Great Britain. He thought 
that it would be possible to exclude him from the benefit of a treaty of peac<: 
that might be made subsequently with the French nation. Sir William 
Scott could not agree with this view. According to him, Great Britain could 
surrender him to France as a rebel subject; but to Great Britain he was a 
Prisoner of War and there was a dear general rule of the law of nations, 
that peace with the Sovereign of a State was peace with all its subjects. 
Lord Eldon raised the question whether Bounaparte could in fact be con
sidered as a Frend;,t subject: Great Britain had not been at war with France 
as France. He said; "We have acted upon the notion that .. , . , We are 

H 
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justified by the law of nations in using force to prevent Bounaparte's being 
Governor of France-that we have made war upon him and his adherents 
-not as French enemies-not as French rebels-but as enemies to us and 
the allies when France was no enemy to us-that in this war with him, he. 
has become a prisoner of war, with whom WE CAN MAKE NO PEACE, because 
we can have no safety but in his imprisonment-no peace with him, or 
which includes him." 

In the House of Lords, Lord Hoiland considered that the case involved 
inter alia the following questions: 

1. Could any person be held as a prisoner of war, who was not the 
subject of any known state? 

2. Could any man be detained who was the subject of a state with 
whom we were not at war? 

3. Whether any person could be considered as an alien enemy, who 
was not the subject of any state with which we were at war? 

At the Congress of Aix-la-Chapelle, 1818, the Protocol by which 
Napoleon's matter was brought before the Congress described Bounaparte in 
1815 as merely "the chief of a shapeless force, without recognized political 
character, and consequently, without any right to claim the advantages and 
the courtesies due Public Power by civilized nations ... Bounaparte, before 
the battle of Waterloo, was a dangerous rebel; after the defeat, an adventurer 
whose projects were betrayed by fate . . . . In this situation, his fate was 
submitted to the discretion of the governments which he had offended; and 
there existed then in his favour (with the exception of the rights inseparable 
from humanity) no positive law, no salutary maxim applicable to him ... " 

Certainly what happened to Napoleon cannot be cited as adding to or 
detracting from international law in any respect. 

The regulations annexed to The Hague Convention No. 4 of 1907 
respecting The Laws and Customs of War on Land, the Geneva (Prisoners 
of War) Convention of 1929, the War Rules of the several national ·States, 
especially the U.S. War Department Rules of Land Warfare of 1940, all 
point to a direction contrary to what Mr. Justice Jackson, and following him, 
Dr. Glueck, assert to be the legal position of a conqueror. Charles Cheney 
Hyde in his treatise on "International Law Chiefly as Interpreted and 
Applied by the United States" states: "According to the Instructions for 
the Government of the Armies of the United States in the Field", of 1863, 
and the Rules of Land Warfare of 1917, the Law of War disclaims all 
cruelty, as well as all acts of private revenge, or connivance at such acts, and 
all extortions. NoR DOES IT ALLOW PROCLAIMING either an individual belonging 
to the hostile army or a citizen or a subject of the hostile government, AN 
OUTLAW, who may be slain without trial by any captor, "anymore than the 
modern law of peace allows such intentional outlawry; on the contrary it 
abhors such outrage". 

The Hague Regulations expressly forbid a belligere11t to kill or wound 
an enemy who, having laid down his arms, or having no longer means of 
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I need not here to examine the proposition regarding the law of 
arrnistice and propounded Dr. Glueck. For my present purposes 
it would be sufficient to as I have noticed already, that there is nothing 
in the terms of the armistice or surrender here which would confer on the 
victor nations any such unfounded as is enunciated by Dr. Glueck. 
The international docs not vest in the victor any boundless authority. 

and sixth propositions, as analyzed above, 
seeks to establish that "aggressive war" is an international crime not because 

I have already exarnined tllis 
my view that no such 
relevant period. 

but by what he calls the 

of Dr. Glueck's reasoning and 
international law developed during the 

At any rate the alleged "custom" or "custmnary law" does not touch the 
individuais. The body of growing custom to which reference is made is, at 
most, custom directed to sovereign states, not to individuals. 

I believe, what Mr. Finch has said very recently about the individual 
criminal responsibility in international law while commenting on the Nurnberg 
judgment will supply an answer to Dr. Glueck's thesis. I would summanze 
what Mr. Finch says on the point. Mr. Finch says: 

l. The charge of crimes against peace is a new international criminal 
concept. 
(a) (z) It ,,was not envisaged in the warnings issued by the Allies 

before hostilities ended ; 



84 iNTERNATIONAL MILITARY TRIBUNAL 

(ii) nor made part of the oi:iginal terms of reference to the United 
Nations War Crimes Commission established in London 
during the war ; 

(iii) In Dr. Lachs' collection of texts there is an aide memoire of 
the British Government issued August 6, 1942, stating that 
"in dealing with war criminals, whatever the court, it 
should apply the laws already applicable and no special 
ad hoc law should be enacted." · 

(b) It may be traced to the influence of Professor A. N. Trainin of 
the Institute of Law of the Moscow Academy of Science, who, 
in 1944, published a book entitled "Ugolovnaya Otvetstvennost 
Gitlerovtzev". 

2. The crux of the argument by which it is sought to establish personal 
responsibility for crimes against peace centre around the Pact of 
Paris for the Renunciation of War. 

(a) (i) The Pact itself makes no distinction between aggressive, 
defensive, or other kinds of war but renounces all wars. 

(ii) Kellogg in the negotiations with France preceding the signa
ture of the Pact definitely declined to accede to the French 
proposal that the Pact be limited to the renunciation of 
'wars of aggression'. 

(iii) According to him "from the broad standpoint of humanity 
and civilization, all war is an assault upon the stability of 
human society, and should be suppressed in the common 
interest." 

(b) The Pact does not mention SANCTIONS for its enforcement other 
than statement in the preamble that "any Signatory Power 
which shall hereafter seek to promote its national interests by 
resort to war should be denied the benefits furnished by this 
treaty." 

(i) This provision is not imperative but conditional in the discre
tion of each signatory ; 

(ii) In identic notes submitting the draft treaty to the other 
signatories, Kellogg stated that the preamble "gives express 
recognition to the principle that if a state resorts to war in 
violation of the treaty, the other contracting parties are 
released from their obligations under the treaty to that 
state." 

(iii) Both by the preamble and Secretary of States' (Kellogg's) 
interpretation, any action which might result from a viola
tion of the Pact was to be directed against THE VIOLATING 
GOVERNMENT. 

(iv) PERSONAL CRIMINAL RESPONSIBILITY WAS !'iOT STIPULATED NOR 
EVEN IMPLIEDLY SUGGESTED. 
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(d) In September 1934, the International Law Association in its 
at of the 

This Pact. 
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CRIMINAL ACTION AGAINST INDIVIDUALS for the violation of the 

tions as neutral states so as 
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the Pact. 
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the 
in modifying their obliga

to favour the victim of the 
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This interpretation was relied upon in m support of 
the nwdification of the attitude of the U.S. EARLY in 1941 
(Lend Lease Act, March I l , !941) from that of traditional 
neutrality to the furuishing of official aid to the countries 
whose defense was considered necessary to the defense of 
the U.S. 

(iii) Earlier attempts made in the U.S. to implement the Pact of 
_Paris by legislation · which would have authorized the 
Government to discriminate between the belligerents in 



86 INTERNATIONAL MILITARY TRIBUNAL 

future war, all failed and resulted in the passage of more 
rigid laws to preserve the neutrality and peace of the 
United States. 

(c) (i) In the light of the legislative history of the official attitude 
of the Government of the United States toward the inter
pretations of the Pact, from January 1933 to the passing 
of the Neutrality Pact of November 4, 1939, it is impossible 
to accept the thesis of the Nurnberg Tribunal that a war 
in violation qf the Pact was illegal in international law on 
September I, 1939, and that those who planned and 
engaged in it were guilty of international criminal acts at 
the time they were committed etc. 

(ii) The Budapest articles of interpretation were cited in support 
of the Lend Lease legislation. 

3. It requires an attenuated legal conceptualism to go further and 
deduce dehors the written instrument PERSONAL CRIMINAL LIAliiLITY 

for non-observance of the Pact never before conceived of in inter
national law as attaching to violation of treaties regulating state 
conduct. 

4. (a) It cannot be denied that 
the League of Nations 
war has been growing. 

beginning with the establishment of 
the concept of preventing aggressive 

(b) All such efforts deserve the utmost praise, sympathy and support. 
(c) But unratified protocols cannot be cited to show acceptance of 

their provisions, and resolutions of international conferences 
have no binding effect unless and until they are sanctioned 
by subsequent national or international action; and treaties 
of non-aggression that arc flagrantly disregarded when it 
becomes expedient to do so cannot be relied upon as evidence 
to prove the EVOLUTION OF AN INTERNATIONAL CUSTOM OUT· 

LAWING AGGRESSION. 

Dr. Glueck, however, does not rely on any customary lmv in fixing the 
criminal responsibility on the individuals. He admits that the alleged 
customary law will only take us to the state concerned. He correctly says 
that if war is crime the criminal responsibility attaches to the state concerned. 
He however reaches the individuals by a process of reasoning which seems 
to indicate as if we must get hold of them anyhow. Individuals must be 
got hold of in order to make the responsibility effective. This he considers 
to be the realistic view in the light of the practical as well as logical result 
to which one or the other solution will lead. 

Even keeping in view the very harsh reproaches to which one must 
subject himself if he is not prepared to share this view of Dr. Glueck, I am 
afraid, I cannot induce myself to this view of the law. 

I cannot forget that SO LONG AS NATIONAL SOVEREI<iNTY REMAINS THE 

FUNDAMENTAL BASIS OF INTERNATIONAL RELATION, ACTS DONE WHILE WORKING A 
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STILL FIGURES VERY LARGELY, 

his conclusion on any unlimited of 
the victor, He is rather the view that any should be 
instrumental to the mere manifestation of the victor's power, lf the trial is 
to he such manifestation His thesis is that such acts constitute crin1c 
m the individuals concerned under the international law. 

Lord Wright says: 
"War crimes are generally of a mass or multiple character. At 

one end are the who would in many 
cases constitute a criminal conspiracy; at the bottom end are the 
actual ; in between these extremes are the 
links in the chain of crime." 

from Professor on "Hitlerite Responsi
Professor observes that 

bur also nnmher 
criminal acts and concludes the Hitlerite criminals are liable without 
exception from the lance-corporal in the Army to the lance--corporal on the 
throne". Accepting this view of Professor Trainin and referring to the 
several acts ascribed to the Hitlerite group, Lord \iVright proceeds to 
observe: "A 'political' purpose does not change murder into something 
which is not murder. Nor do they cease to be crimes against the law of 
war because they are also crimes against the moral law or the elementary 
pri11ciples of right a11d wrong. Law and morality do not necessarily 
coincide, though in an ideal world they ought to. But a crime does not 
cease to be a crime because it is also an offense against the moral code." 

With "the above thought in mind" Lord Wright approaches the question 
"whether the initiaJion of war, the crime against peace, which the Agreement 
of the fo\lr Governments pillories, is a C:dme calling for the punishment of 
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individual criminals." He then proceeds to consider the question from two 
different viewpoints, namely: 

l. That "the war was ushered in by the most brutal and blatant 
announcements that it woULD BE coNDUCTED with every possible 
atrocity in order to strike terror" ; and thus it became criminal; 

2. That "even WITHOUT THE CALCULATED SYSTEM OF TERRORISM" the war 
was criminal as it aimed at aggression and world domination. 

Coming to THE SECOND ASPECT OF HIS APPROACH, Lord Wright says: 

"But the category of crimes against peace which _is one of the 
counts in the Indictment of ·1945 and includes the planning, prepara
tion and initiation of aggressive or unjust war, requires a short further 
discussion. It does raise . one of the most debated questions of inter
national law. I have stated why I think it is an international crime 
and indeed the master crime. It is the source and origin of all the 
evils of war-modern war, even without the calculated system of 
terrorism exhibited by the Germans and their Allies in the war just 
ended, is about the greatest calamity which can be inflicted upon 
mankind. No one can doubt that to bring this about with cold, 
calculated villainy, for the purpose of spoliation and aggrandisement, 
is a moral crime of the foulest character." 

Lord Wright then points out how legal writers are fond of distinguishing 
moral from legal crime, and says: 

"There is, however, no logical distinction in the character of the 
act or its criminality ; the only question is whether the crime can be 
punished on legal grounds, that is WHETHER THE OFFENSE HAS ACHIEVED 
THE STATUS OF BEING FORBIDDEN BY LAW." 

He then proceeds : 

"To punish without law is to exercise an act of power divorced 
from law. Every act of punishment involves an exercise of power, but 
if it is not based on law it may be morally just, but it is not a mani
festation of justice according to law, though some seem to think that 
if the justice and morality of the decision are incontrovertible, it may 
serve as a precedent for similar acts in the future and thus establish 
a rule of International Law. Thus the banishment of Napoleon I to 
St. Helena by the executive action of the Allies may, according to that 
way of thinking, be taken in some sort to create a precedent for the 
similar executive action for the punishment of deposed or of abdicated 
sovereigns. But the idea of an International Law between different 
members of the community of nations would not be thus developed." 

Lord Wright then points out: 

"The punishment of heads or other members of Governments or 
national leaders for complicity in the planning and initiating of 
aggressive or unjust war has not yet been enforcep by a Coun as a 
matter of Interna,tiona,l La,w," 



FOR Tl-lE FAR EAST 89 

also to the fact 
"The 1919 not rcconunend that the act which 

authors." 

aud says: 
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There would seern to be no doubt or 
about the ... There seems to be no roon1 for 
doubt that the Pact was, as is dear its very terms, intended to 

declare war to be an illegal thing: This which is plain enough on its 
face has been declared to be the fact by the most eminent statesmen 
of the world." 

Lord then seeks to explain away the want of any provision in the 
Pact with regard to sanctions and Hl.<~Ll.lHl'-"' for the settlement of differences 
between nations. He 

which wcl'e 
aspect. It is evidence the the civilized 
the principle that war is an i.licgal thing. This so accepted 
and evidenced, is entitled to rank as a rule of International Law." 

So far the criminal responsibility is traced to the aggressive nation. 
The reasoning with which Lord Wright fixation of responsibility on 
the individuals finds expression thus: 

lZ 

"It may be that before the. Pact the princip1e was simply a rule 
of 1norality, a rule of natural as contrasted with positixe law. The 
Pact, which is clear and specific, converts the moral rule into a positive 
rule comparable to the laws and customs of war, and like these laws 
and customs binding on individuals since the principle that individuals 
may be penaJly liable for particular breaches of International Law is 
now generally accepted. Thus violation of the principle that war, if 
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unjust, is illegal and is not only a breach of treaty on the part of the 
nation which violates it, carrying with it all the consequences which 
attend a treaty-breaking, but is also a crime on the part of the 
individuals who are guilty as conspirators, principals or accessories of 
actively bringing it about, as much as a violation of the customary 
laws of war. Nations can only act by responsible instruments, that is 
by persons. If a nation, in breach of a treaty, initiates aggressive war 
the guilt of the responsible agents of the nation who bring this about, 
being able to do so by reason of their high position in the State, is a 
separate, independent and different liability, both in its nature and 
penal consequences. This is merely an illustration of the thesis that 
international crimes arc of a multiple character; even violations of 
the laws of war will, unless the case is one of purely individual wrong
doing, generally involve multiple penal liability. Here the nation 
breaks the treaty, but the heads of the State who bring about the war 
are by their acts personally guilty of doing what the Pact declares to 
be illegal. That is a crime on their part like the crime of violating 
the laws of war. The nation is liable as a treaty-breaker, the statesmen 
arc liable as violating a rule of International Law, namely, the rule 
that unjust or aggressive war is an international crime. The Pact of 
Paris is not a scrap of paper. This, in my opinion, is the position 
when the Pact of Paris is violated. Ir is on this principle, as I 
apprehend, that crimes against peace may be charged personally 
against the leading members of the Nazi Government." 

Lord Wright's last appeal is to the progressive character of international 
law, already noticed Ly me. 

THE AUTHORITIES such as I have referred to above or hereafter may have 
occasion to refer to are only of PERSUASIVE VALUE to us and in spite of what 
I have said as to why a special weight is due to hi's view, I should at once 
say with due deference that for the reasons given below I do not feel 
inclined to the view supported by the Right Honourable Lord Wright. 

The passages wherein Lord Wright quotes from Professor Trainin and 
concludes that however "high his rank in the hierarchy", a member of the 
Hitlerite clique "is still only a murderer, robber, torturer, debaucher of 
women, liar and so on", need not detain us long. These are mere expressions 
of indignation roused by the remembrance of recent abominable acts 
during war. It may not be possible for one to avoid such feeling who had 
to study the tale· of Nazi atrocities. But such a feeling must be avoided 
by a Tribunal sitting on trial for such alleged acts. 

LoRD WRIGHT approaches the question in two different ways. His first 
line of app1;o~ch is dependent on A SPECIAL FACTUAL FEATURE of the case before 
him, namely, that the war in question was not o~ly an aggressive war but 
that it was expressly designed to be conducted in a criminal manner-it was 
ushered in by the most brutal and blatant announcements that it would be 
conducted with every possible atrocity in order to strjke terror. In my 
opinion1 this fact1 if established, would make these persons responsibk for 



EAs~r 91 

That peace among nations is a desirable thing; 
That war is an evil itself as it violates that peace; 

(c) That there is a criminal international law affecting individuals ; 
It follows that indiv;duals for 

starting and waging war arc criminally liable under the inter
national law. 

\li/batever been the of war in an inter-
national the Pact of Paris or the Kellogg-Briand Pact 
of 1928 dearly declared it to be an illegal thing. 

question 
novv under our consideration such a war to be a crime, what 
is the position of the individual state AGENTS responsible for bringing about 
this war condition? Lord \iVright touches this question only in his reason 
3 (c) as specified by me. 

himself, points out that the punishment of heads or other members 
of governments or national leaders for complicity in the planning and 
initiating of aggressive or unjust war has not yet been enforced by a court 
as a matter of international law: 

The cases of criminal international law affecting individuals referred to 
by Lord 'Wright are also referred to and discussed by Judge Manley 0. 
Hudson, Professor Glueck and Professor Hans Kclsen. Those arc all cases • where the act in question is the act of the individual on his own behalf 
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cpmmitted on high seas or in connection with international property. Most 
of these cases are expressly provided for. I do not see how the existence of 
such international law helps the solution of the present question. It may 
be that even the present case could have been provided for, either in the 
several national systems or in international law. In fact, Senator Borah in 
1927 placed a Resolution before the Senate to that effect. As has been 
pointed out by Professor Glueck, that has not been done by any of the 
nations for reasons best known to them. It may only be added here that 
during the period intervening between the two World \Vars recommendations 
in this respect came from various unofficial bodies but all these seem to have 
gone unheeded by the several states. 

Considering (I) that sovereignty of states has been the fundamental basis 
of hitherto existing international law; (2) that even in the post-war organiza
tions this sov~rcignty is being taken as the fundamental basis; and (3) that 
so long as sovereignty of the states continues to play this important role, 
no state is likely to allow the working of its constitution to be made justiciable 
by any agency, I cannot hold that this omission on the part of the states in 
respect of the present question was not deliberate. I doubt if the states 
would even now agree to make such acts of their agents justiciable by others. 

I have already given the view expressed by Prof. Quincy Wright in 
1925. This is the place where I should notice what he now says while 
endeavouring to support the Nurnbcrg judgment. Prof. Wright says: 

I.. "The Tribunal reached the conclusion that TilE CHARTER declared 
pre-existing international law when it provided that individuals 
were liable for crimes against rc~acc. 

2. In coming to this conclusion the Tribunal emphasized the develop
ment of an international custom which regarded the initiation of 
aggressive war as illegal m;d which had been given formal sanction 
by substantially all the states in the Pact of Paris of 1928. 

3. (a) The nexus between the obligation of states not to resort to 
aggressive war and the criminal liability of individuals who 
contribute to the violation of this obligation was illustrated 
by analogy to the generally recognized individual liability for 
War Crimes Stricto Sensu. 

(b) If an individual act is of a criminal character, that is, mala in 
se, and is in violation of the states' international obligation, 
it is crime against the law of nations." 

Professor Wright supports this view and for this purpose relies on the 
authority of Lord Wright, who, according to Prof. Wright, pointed out that 
the Pact of Paris converted the principle that "aggressive war is illegal" from 
a rule of "natural law" to a rule of "positive law", which like the rules of 
war is binding on individuals as well as states. I have already given my 
reasons why I could not accept this view of the effect of the Pact of Paris. 

Lord Wright in arriving at his conclusion placed great reliance on the 
views of Mr. Trainin of the U.S.S.R. who with Mr. I. T. ~ikitchenko signed 
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the liberty. independence and sovereignty of nations. 
But it would be a serious mistake to draw the general con

clusion from this fact---that the introduction of the 
of international criminal Jaw was inopportune or 

VIsible even before the Second vVorld War; 
the collision of imperialistic interests, the daily struggle 

in the field of international relations and the futility 
of international law---the tendency refiecting the 
policy of the aggressive nations in the imperialistic 
era; 

(b) the struggle for peace and liberty and independence 
of nations-a tendency in which was reflected the 
policy of a new and powerful international factor. 

3. The present great war has given the latter tendency extraordinary 
scope and enormous power. 
(a) Liberty-loving nations have agreed that they respect the right 

of all nations to choose their own form of government and 
will• strive to attain complete cooperation among all nations 
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in the economic field in order to guarantee a higher standard 
of living, economic development and social security. 

(b) The Declaratiop. of the Four Nations on general security 
proclaimed in Moscow on October 30, 1943 replaced "the 
period of full play of imperialistic plundering, and of the 
weakness of international legal principles" by a period which 
strengthens the laws which are the basis of international 
:r:clations and which consequently leads to the strengthening 
of the battle against all the evil elements. 

(c) That is why there is an indissoluble organic tic between the 
beginning of the creation of a new system of international 
legal relations and the fight against the Hitlerite crimes and 
against the international misdeeds of the aggressors. 

4. To facilitate this process of development and to strengthen these 
new ideas, juridical thought is obliged: 
(a) to forge the right form for these new relations; 
(b) to work out a system of international law, and 
(c) as an indissoluble part of this system to dictate to the conscience 

of nations the problem of criminal responsibility for attempts 
on the foundation of international relations. 

Towards the end of the first chapter Mr. Trainin considers' it to be "the 
most serious problem and the honourable obligation of the Soviet jurists to 
give legal expression to the demand for retribution for the crimes committed 
by the Hitlerites". He then proceeds in his second chapter. to enumerate 
"G~.:nuau crimes in the First World War and the Treaty of Versailles". 

In chapter three he takes up the discussion of "The Concept of Inter
national Crime". The learned author points out that though the War of' 
1914-1918 showed the great importance of the problem of the responsibility 
of the aggressor, juridical thought still continued to wander' in formal, 
unrealistic abstractions. 

He points out that the problem in this respect is quite different in the 
field of international law from that in any national system. Here in the 
international field "there is no experience, no tradition, no prepared formulae 
of crime or punishment. This is a field in which criminal law is only 
beginning to penetrate, whe1'e the understanding of crime is only beginning 
to ta!?e form". 

He then examines certain existing definitions and international conven
tions relating to certain crimes and rejects the definitions, observing that in 
them "the concept of an international offense as a particular kind of infringe
ment upon sphere of international relations disappears completely, being 
dissolved in the mass of crimes provided against in national laws and com
mitted on the territory of different states": 

As regards the international conventions the learned Professor points 
out that "the selection of this or some other crimes a~ the object of the • 
provisions of international conventions is necessitated, not by theoretical 
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Despite the conflicting interests of various nations, despite 

the differences in patterns of the political systems of 
countries, this international association forms innumerable 
threads connecting peoples and countries and 
in fact, a great economic, political and cultural value., 

4. An international crime is an attempt against the abovementioned 
achievement of human society--an international crime is directed 
toward the deterioration, the hampering and the disruption of 
these connections. 
(a) An int.ernational crime should be defined as infringements on 

the: bases of intr;rnationaJ assodation, 
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5. The legal regime of international relations rests on its own peculiar 
basic source of law, namely a treaty which is the only law-creating 
act. 
(a) It is wrong to say "that because the states accepted for them

selves, by voluntary agreements, the rules of their conduct, 
they themselves are also the final judges to decide if they 
can recognize these rules for a long time, or due to changed 
conditions, they will regulate in a new way the vital rights 
of the nation". 

6. The rule that criminal law has no retroactive force can be provided 
against BY THE TERMS OF A TREATY. The treaty itself may supply 
the basis for the acknowledgment of the retroactive effect of such , 
a rule of law. 

In chapter four, the learned author gives a classification of international 
crimes. He begins by defining an international crime to be "a punishable 
infringement on the bases of international associations", classifies such crimes 
into two groups, the first group being "Interference with Peaceful Relations 
between Nations"; and the second, "Offenses connected with War". In the 
first group he places seven items, namely: 

1. Acts of aggressiqn ; 
2. Propaganda of aggression ; 
3. Conclusion of agreements with aggressive aims ; 
4. Violation of treaties which serve the cause of peace; 
5. Provocation designed to disrupt peaceful relations between countries; 
6. Terrorism; 
7. SupporL of armed Lamb (Fifth Column). 

According to him, with the exception of terrorism, none of the others arc 
covered by international conventions. 

Chapter five is devoted to "Crimes of the Hitlerites against Peace" and 
the learned author concludes his enumeration by saying that "the Hitleritcs, 
having criminally exploded the world, transformed war into an elaborately 
thought out system executed according to plan, a system of militarized 
banditry". 

In the next chapter he again enumerates "War Crimes of the Hitlcritcs" 
giving war crimes stricto sensu committed during the last war. 

IN CHAPTER SEVEN, Mr. Trainin proceeds to find out "the PERPETRATOR of 
an international crime". His propositions here seem to be the following: 

I. The centra1 problem in the sphere of criminal justice is the problem 
of guilt ; there is no criminal responsibility without guilt. Guilt is 
expressed in two forms: In the form of intention and in the form 
of negligence. 

2. A state as such cannot act with intention or negligence: This brings 
in the ctiminal exemption of a state. 

3. For criminal acts committed in the name of the state or under its 
authority, the physical persons who represent t,P.e government and 
act in its name m11st bear the responsibility. 
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It may sometimes be legitimate to apply the junstlc concept of a legal 
to which were not within the original contemplation 

of the proposition. But I doubt if it is legitimate to pour an altogether new 
content into ~uch a a content which is not even approximately 
similar to its original content. 

Mr. Trainin's thesis seems to be that smce the Moscow Declaration of 

work out a system of international law and, as an indissoluble part of 
system, to dictate to the conscience of nations the problem of criminal respon
sibility for attempt on the foundations of international relations. 

Mr. Trainin speaks of some "HoNoUitli.BLE OBLIGATION" of the Soviet jurists 
to give legal expression to the demand of retribution for the crimes committed 
by the Hitlerites. I hope this sense of obligation to satisfy any demand of 
retribution did not weigh too much with him. A judge and a juridical 
thinker cannot function properly under the weight of such a feeling. Y ct, 
it cannot be denied that Mr. Trainin's is a very valuable contribution to deep 
juridical thinking. 

The rules of law, no doubt, to a great extent, flow from the facts to 

which they apply .• Yet an attempt to find such rules directly by such a con
sideration alone is likely to lead one to lose his way in a sort of labyrinth. 

1.3 
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The theoretical legal principles involved in this manner are not likely to 
stand the test of real life. 

The Moscow Declaration is only a Declaration that a new epoch of 
international life is going to begin. 

Even assuming that this new epoch has commenced, that wiH only mean 
the "reason" for the suggested law has come into existence. But the reason 
for the law is not, itself, the law. 

The legal rule in question here is not such as would necessarily be implied 
in the state of facts related by Mr. Trainin and would thus originate 
simultaneously with those facts. International relations, even as premised 
by the Moscow Declaration, will still constitute a ·society in a very specific 
sense. It would be under the reign of law also in a specific sense, and, however 
much it may be desirable to have criminal law in such a life, such a law 
would not be its necessary implication. 

At most, Mr. Trainin has only established a demand of the changing 
international life. But I doubt whether this can be a genuine demand of 
that life and whether it can be effectively met by the introduction of such 
a criminal responsibility which would under the present organization only 
succeed in fixing such responsibility upon the PARTIES TO A LOST WAR. 

The learned author ignores the fact that even now national sovereignty 
continues to be the basic factor of international life and that the acts in 
question affect the very essence of this sovereignty. So long as submission 
to any form of international life remains dependent on the volition of states, 
it is difficult to accept any mere implication of a pact or agreement which 
would so basically affect the very foundation of such sovereignty. 

In any case, even assuming that such a criminal law flows naturally from 
mere reason, it is difficult to see how it is carried back to the past. 

If Mr. Trainin is thinking of any treaty eliminating this difficulty as to 
retroactivity, it would suffice to say, as I have said already, that in the case 
before us there is no such treaty. 

TIIE MOST VALUABLE CONTRIBUTION OF MR. TRAININ in this respect is his 
view of the place of criminal responsibility in international life. He rightly 
points out that piracy, slavery and the like that have hitherto been included 
in international system as crimes cognizable by international law are really 
not international crimes in the correct sense of the term. He points out that 
"In reality, the selection of this or some other crimes as the object of the 
provisions of international conventions is necessitated, not by theoretical con
siderations concerning the nature of international crimes, but by various 
political motives: The interests of one country or a group of countries in the 
combat against a given crime, material facilities for organization of such 
combat and other reasons of that nature .... Because of their juristic nature 
and because of their factual significance, conventions for certain common 
criminal offenses appear to be one of the various FORMS OF RECIPROCAL SUPPORT 
for criminal law by governments having in view a real~tic combat against 
crjme. This reciprocal action of e;overnment~ is not a loss of practical 
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I do not think anyone would seriously think of reformation in this respect 
through the introduction of such a conception of criminal responsibility in 
international life. Moral attitudes and norms of conduct are acquired in too 
subtle a manner for punishment to be a reliable incentive even where such 
conduct relates to one's own individual interest. Even a slight knowledge of 
the processes of personality-development should warn us against the old 
doctrine of original sin in a new guise. If this is so, even when a person acts 
for his own individual purposes, it is needless to say that when the conduct 
in question relates, at least in the opinion of the individual concerned, to his 
national cause, the punishment meted out, or, criminal responsibility imposed 
by the victor nation, can produce very little effect. Fear of being punished 
by the future posslble victor for violating a rule which that victor may be 
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pleased then to formulate would hardly elicit any appreciation of the values 
behind that norm. 

In any event, this theory of reformation, in international life, need not 
take the criminal responsibility beyond the STATE concerned. The theory 
proceeds on this footing. If a person docs a wrong to another, he docs it 
from an exaggeration of his own personality, and this aggressiveness must be 
restrained and the person made to realize that his desires do not rule the 
world, but that the interests of the community are determinative. Hence, 
punishment is designed to be the influence brought to bear on the person 
in order to bring to his consciousness the conditionality of his existence, and 
to keep it within its limits. This is done by the infliction of such suffering 
as would cure the delinquent of his individualistic excess. For this purpose, 
an offending State' itself can be effectively punished. Indeed the punishment 
can be effective only if the delinquent State as such is punished. 

In my opinion it is inappropriate to introduce criminal responsibility of 
the agents of a state in international life for the purpose of retribution. 
Retribution, in the proper sense of the term, means the bringing home to 
the criminal the legitimate consequences of his conduct legitimate from the 
ethical standpoint. This would involve the determination of the degree of 
his moral responsibility, a task that is an impossibility for any legal Tribunal 
even in national life. Conditions of lmowledge, of training, of opportunities 
for moral development, of social environment generally and of motive fall to 

be searched out even in justifying criminal responsibility on this ground in 
national life. In international life many other factors would fall to be 
considered before one can justify criminal responsibility on this retributive 
theory. 

The only justification that remains for the introduction of such a concep
tion in international life is revenge, a justification which all those who are 
demanding this trial are disclaiming. 

It may be contended that indignation at a wrong done is a righteous 
feeling and that that feeling itself justifies the criminal law. 

It is perhaps right that we should feel a certain satisfaction and recognize 
a certain fitness in the suffering of one who has done an international wrong. 
It may even be morally obligatory upon us to feel indignant at a wrong done. 

But it would be going too far to say that a demand for the gratification 
of this feeling of revenge alone would justify a criminal law. In national 
systems a criminal law, while satisfying this feeling of revenge, is calculated 
to do something more of real ethical value and that is the real justification 
of the law. Though vengeance might be the seed out of which criminal 
justice has grown, the paramount object of such is the prevention of offenses 
by the menace of law. 

The mere feeling of vengeance is not of any ethical value. It is not 
right that we should wish evil to the offender unless it has the possibility of 
yielding any good. Two wholly distinct feelings require consideration in 
this connection. The one is a feeling of moral revul~on and is directed 
against the crime. The other is a desire for vengeance and is directed against 
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hut add another evil to that 
of it as a 

desire for 1rengeance. 

defends the 
desire :for vengeance as proper, on a careful examination of the 

thus him it would be that what he really has in 
mind is that feeling of indignation which we justly feel at the commis~ion 
of a wrong rather than the feeling of revenge pure and simple. If from his 
thought the belief in the possible educative or preventive value of the 
punishment is eliminated then the sentiment hardly justifies the law. Indig
nation arises on the commission of the wrong act. The justification of the 
law is its capacity. If in an this prevention is not 
at all possible, the justification for its introduction there is absent: The 

for the 

This disapproving feeling 
against act ; but of necessity it extends also to its 

author. The question is what is the possible and proper method of expressing 
this disapprtwal! In my opinion at the present stage of the international 
society, the method that would necessarily depend on the contingency of a 
war being lost, and that wo'uld he available only against the vanquished, is 
not what can be justified on any ethical ground. There arc other available 
methods of giving expression to this disapprobation and in the present stage 
those other methods of expressing world opinion should satisfy the inter
llational community. 

According to Mr. Trainin, before the present World War, "The policy 
of AGGRESSIVE IMPERIALISTIC SUPREMACY, a COnstant threat to peace, a policy 
systematically givi~1g ample scope for the usc of force in the sphere of 
international relations, naturally could not contribute to the development and 
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strengthening of international law as a system of rules protecting the liberty, 
independence and sovereignty of nations." 

"But", Mr. Trainin says, "it would be a serious mistake to draw the 
general conclusion from this fact that the introduction of the problem of 
international criminal law was inopportune or· fruitless: This would be to 
disregard the difficulty and complexity of international relations." 

According to him even before the Second World War there were two 
"tendencies of the historical process",-one being the collision of imperialistic 
interests, the daily struggle in 'the field of international relations and the 
futility of international law-the tendency reflecting the policy of the aggres
sive nations in the imperialistic era-and the other, just a parallel and opposite 
to the former, being the struggle for peace and liberty and independence of 
nations, a tendency in which is reflected the policy of a new and powerful 
international factor-the Socialist State of the toilers, the U.S.S.R. 

Thus there was some scope for the introduction of the conception of 
criminal law in international life in view of the second tendency named above. 

This tendency, says Mr. Trainin, has been given extraordinary scope 
and enormous power by the Second War. The nations have now agreed that 
they "respect the right of all nations to choose their own form of government 
and will strive to attain complete cooperation among all nations in the 
economic field in order to guarantee a higher standard of living, economic 
development and social security". He refers to the Moscow Declaration of 
Oqober 30, 1943 as having confirmed this solemnly. It is not very clear, 
but it seems that Mr. Trainin takes this solemn resolve on the part of the 
great powers as est<~blishing the base of the international life and consequently 
as supplying the basis of criminality in the international system. He says: 
"Just as earlier, in the period of full play of imperia,istic plundering, the 
weakness of international legal principles hindered the development of a 
system of measures to prevent the violation of international law, noW', on the 
contrary, the strengthening of the laws which arc the basis of international 
relations must consequently lead to the strengthening of the battle against 
all the elements which dare, through fraud, terror or insane ideas upset 
international legal order". 

It seems Mr. Trainin here takes the Moscow Declaration as establishing 
an international association completely under the reign of law and conse
quently making any breach of its peace criminal. In this view all wars will 
be crime unless they can be justified on the strength of the right of private 
defense as in the national systems. ' 

In another place Mr. Trainin gives credit to the capitalistic system as 
developing complicated relations between individual nations. From this, 
according to him, a steady international association has developed. "Despite 
the conflicting interests of various nations, despite the difference in patterns 
of the political systems of countries, this international association forms 
innumerable threads connecting peoples and countries and represents, in 
fact, a great economic, political and cultural value." An international crime, 
according to Mr. Trainin, is an attempt against the ~ssociation between 
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basis 
of relations between nations and countries. An international crime is said 

the the and the 

the 
created: exists of 

It is of no consequence that in into existence 
on such wUL because the several states are 

to certain it does not follow that the states 
have formed a community under a reign of law. Its order or security is not 
yet provided by law. PEACE IN sucH A cmfMUN1TY is only a negative concept
it is simp1y a negation of war, or an assurance of the status quo. Even now 
each state is left to perform for itself the distributive function. The basis 
of international relations is still the of states, a struggle 
for the of which there is still no 
of decision. still dominated and 

the 

Even pact or a 

executor, no standard 
and there is no 

without 

not 
seck a solution of their disputes by other than pacific means, contains no 
specific obligation to submit controversies to any binding settlement, judicial 
or otherwise. It is a recognized rule of international life that in the absence 
of an agreement to the contrary, no state is bound to submit its disputes 
with another state to a binding judicial decision or to a method of settlement 
resulting in a solution binding upon both parties. This is a fundamental gap 
in the international system. War alone was designed to fill this gap--war 
as a legitimate instrument of self-help against an international wrong, as 
also as an act of national sovereignty for the purpose of changing existing 
rjghts independently of the objective merits of the attempted change. Even 
when a pact is made to renounce war the gap is left almost unobserved and 
certainly unprovideQ. for. THE BASIS 01' A SOCIETY SO DESIGNED IS NOT THAT 

PEACE WHICH MEANS PUBLIC ORDER OR SECURITy AS PROVIDED BY LAW AND 01:" 
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WHICH AN INFRINGEMENT BECOMES A CRIME. For a community thus designed, 
the conception of crime is still premature. 

The most ingenious of the reasons that were given for fixing the criminal 
responsibility on the accused is that thereb.y the character of the whole 
defeated nation will be amply vindicated, and this will help the promotion 
of better understanding and good feeling between the individual citizens of 
the defeated and of the victor states. The entire defeated nation, it is said, 
has, by the war, provoked the hatred of the peace-loving nations. By the 
trial and punishment of these few persons who were really responsible for 
the war, the world will know that the defeated nation like all other nations 
was ec1ually sinned against by ~hese warlords. This will be a real and 
substantial contribution to the future peace of the world by repelling from 
the minds of the peace-loving nations all hatred towards the defeated nation 
and replacing such hatred with sympathy and good feeling. Assuming it 
to be so, I do not see how this coveted object would justify the punishment 
of these individuals by a court of law. If such is the object of a trial like 
the present, the same result could easily have been achieved by a commission 
of enquiry for war responsibility. Such a commision might have been 
manned by competent judges from different nationalities and their declara
tion would have produced the desired effect without any unnecessary straining 
of the law. · 

After giving my anxious and careful consideration to the reasons given 
by the prosecution as also to the opinions of the various authorities I have 
arrived at the conclusion: 

1. That no category of war became criminal or illegal in international 
life; 

2. That the individuals comprising the government and functioning as 
agents of that government incur no criminal responsibility in inter
national law for the acts alleged; 

3. That the international community has not as yet reached a stage 
which would make it expedient to include judicial process for con-
demning and punishing either states or individuals. · 

I have not said anything about the alleged object of the Japanese plan 
or conspiracy. I believe no one will seriously contend that domination of 
one nation by another became a crime in international life. Apart from the 
question of legality or otherwise of the means designed to achieve this object 
it must be held that the object itself was not yet illegal or criminal in inter
national life. In any other view, the entire international community would 
be a community of criminal races. At least many of the powerful nations 
are living this sort of life and if these acts are criminal then the entire 
international community is living that criminal life, some actually committing 
the crime and others becoming accessories after the fact in these crimes. 
No nation has as yet treated such acts as crimes and all the powerful nations 
continue close relations with the nations that had committed such acts. 

Questions of law are not decided in an intellectual. quarantine area in 
which legal doctrine and the local history of the dispute alone are retained 
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answered can 
musr determine what IS meant 

and defensive wars is 

the next conference of the 1938 
at that the Association was not "to arrive at a 

agreement with the and the iNCIDENTS of the 
of seH~defensc. The Committee suggested that the further 

consideration of the as also of the of be 
The following members served on the committee: Professors J. L. 

Brierly, H. Lauterpacht and Messrs H. E. Caloyanni, C. John Colombos, 
C. G. Albr. D. Dieckhoff, B. Geocze, F. T. Grey, F. N. Keen, M. J. 
Makowski, G. M. Palliccia, and W. A. Bewes and Sir J. Fischer Williams. 

The report came before the Conference presided over Lord MacMillan. 
l\1r. Bewcs in this observed that the Committee without 

division should wait among other things, LARGE 

DIVERSITIES OF OPINION between the different states had quieted down in some 
a chance useful work" 

become A HARDY ANNUAL and wanted tu have 
he called "a difficult part of a difficult subject". He prior 
attempts at a definition of aggression in certain conventions, notably between 
the Soviet Russia and the neighbouring powers. One such definition was. 
"He is an aggressor who is found on enemy Mr. Grey observed 
that this definition had the DEMERIT of appearing to make the matter much 
more simple than it is. He then referred to an undertaking in Article 5 of 
the Pact of Non-Aggression between France and Russia and observed that 
this was an interesting step towards taking into consideration other than 
mere mechanical methods of defense. Mr. Grey then said: 

"It docs not, however, deal with certain things which are hostile 
acts, that is to say, he may be an aggressor who indulges in unfriendly 
acts which tJrc not physical and who takes part in international 
mischief-mailing." 
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He referred to adverse PROPAGANDA as one such act. 
Mr. Whitman suggested that, "Whenever trouble brews or starts, the 

nation· which declines to submit the question involved to some peaceful 
determination either by arbitration or by some tribunal to be determined, 
is the aggressor. If either part is so unwilling, nothing can be done but to 
let them fight it out." 

Mr. Rabagliati observed that: "If it is impossible to define 'aggression' 
at a time when the world is reverberating with aggressions and threats of 
aggressi<ms, it will probably never he possible to define it at all." He further 
ob;~ervcd that: "As between self-defense and aggression there is sometimes 
Sl.\ch a balance as makes it almost impossible to. say WHICH IS WHICH." 

Lord MacMillan said that he personally had always taken the view 
that nothing was more dangerous than definition-that in definition latet 
periculum. He was for postponing the consideration of the question. 
Ultimately the question was postponed. 

The views quoted ab~e, of course, have no official authority, the Institute 
being a wholly unofficial body of international jurists. Yet, from the 
eminence of its members, its pronouncements are always entitled to respect. 

At the Paris Conference a definition of the right of self-defense was 
proposed which defined purely from what might be said to be a pre-war 
view of self-defense. 

Mr. Quincy Wright in 1935 dealt with the concept of aggression in 
international law; but in proposing a definition he expressly stated THAT 

THE DEFINITION PROPOSED DID NOT DEMAND THAT THE CONSEQUENCE OF AGGRESSION 

BE OF THE NATURE OF' CRIMINAL LIADILITY. Acconling to him: "An aggressor 
is a state which may be subjected to preventive, deterrent, or remedial 
measures by other states because of i.ts violation of an obligation not to resort 
to force." He emphasized th~t aggression is not the equivalent of the 
violation of an international obligation. Even if a state violates an obligation 
not to resort to force, it would still not be an aggressor under the definition 
proposed unless the law draws some practical consequence therefrom. The 
measures consequent upon aggression may be preventive, deterrent or 
remedial rather than punitive, and their application may be discretionary 
rather than obligatory with other states ; but unless there is some sanction, 
some legal consequences of the breach, the breaker is not, under this 
definition, an aggressor. 

Mr. Wright distinguishes three classes of tests of aggression, each again 
being divided into four sub·classes according as attention is directed 
primarily to legal, military, psychological 'or procedural events. His. three 
principal classes are : 

1. The tests giving weight to events which occurred before fighting 
began. 

2. The tests confining attention to events which occurred at the time 
fighting began. • 

3. The tests based upon events after fighting IS m progress. 
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each 

for THE FIRST ACT OF WAR, 

the aggressor: This m 
connection with disannainent discussions. 
The State UNDER THE LEAST DEFENSIVE NECESSITY at the time hostilities 
began is the aggressor: This was in connection with 
claims for reparation after hostilities have ceased. 

3. A state is an aggressor if it REFUSES TO ACCEPT AN ARMfSTICE proposed 
in accordance with a which it has accepted to implement 

This test has been in most of 
the Instead of 

l\1r. Quincy Wright's own view seems to he to the first of the 
above three tests. According to him, a state of war can never exist among 
parties to the Pact of Paris ;vithout: violation of the Pact. The initiation of 
a state of war, Mr. Wright says, can hardly be a proper defensive measure. 
The term defense has, however, tended to be used to cover all the unnamed 
circumstances which should extenuate the strict application of the rule 
against force. 

The definition proposed by Mr. ·wright, however, would not help us 
very much as will be seen later. He himself limited his definition to purposes 
OTHER THAN DETERMINATION OF CRIMINAL LIABILITY. 

Some suggest that a definition of the term is neither expedient nor 
necessary. A Court would experience no difficulty, it is said, on the facts in 
t:ach particular ca~e, in det<;:rmining· whether there has been an aggression 
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or not. Certainly in definition there is danger. But I do not agree that all 
danger is eliminated simply by leaving the term undefined and thus allowing 
it to remain chameleonic. It may be easy for every nation to determine for 
others what is aggression. Perhaps every nation will say that war against 
what it cot1siders to be its interest is aggressive. No term is more elastic or 
more susceptible of interested interpretation, whether by individuals, or by 
groups, than aggression. But when a court is called upon to determine the 
question it may not always be so easy for it to come to a decision. 

In my opinion in international life as at present organized it is not 
possible "by the simple aid of popular knowledge" to find out which category 
of war is to be condemned as agrressive. The duty of definition in such a 
case is obvious; it would not only make the matter clear but would also 
give it its true place in the scheme of knowledge showing its origin and 
connection with other cognate facts and determining its essentials. The so
called "simple popular" idea in a case like this would not be sufficient and 
we must not make a confusion between the idea entertained by a particu1ar 
group and the real popular idea of the entire international community. It 
is a question of a clear agreement of the different nations as to the measures 
which they would deem to be aggressive. 

The question involves further difficulty in view of the fact that the 
fundamental basis of these trials has been declared to be the organization of 
international life on the footing of humanity, but as a matter of fact there 
are still nations under the domination of another nation. The question 
would naturally arise whether the term aggressive would have reference to 
the interest of the dominated nation as distinct from that of the dominating 
po~cr, or whether it would only have reference to the status quo. It is 
obvious that there is thus the possibility of want of agreement in popular 
ideas if the word 'popular' is to be taken in a sense comprehensive enough 
to embrace the dominated population as well. I do not see any reason why 
in a community organized on the basis of humanity, the interest of the ' 
dominated people should not be adverted to in such a case, if the word 
humanity again is not being used in any specific sense so as to exclude 
reference to the unlucky dominated nations of the world. 

One of the most essential attributes of law is its predicability. It is 
perhaps this predicability which makes justice according to law preferable 
to justice without law,-legislative or executive justice. The excellence of 
justice according to law rests upon the fact that judges are not free to render 
decision based purely upon their personal predilections and peculiar disposi
tions, no matter how good or how wise they may be. To leave the aggressive 
character of war to be determined according to "the popular sense" or "the 
general moral sense" of the humanity is to rob the law of its predicability. 
In those fields of international controversy where passion runs high and 
where even now nations are only beginning to be induced to substitute for 
war settlement by peaceful action, the law has a very difficult and delicate 
function to fulfil. Here, at any rate, no rule of law should be made to stand 
on a veritable quicksand of shiftin~ opinion and ill-<:onsidered thought. Let 



ltOR THE FAR EAST 113 

not its very be as the whose -r.r>rAr,T'n 

bewitched adventurers would be delivered from all their troubles, 
1un'e 

treaties referred to Dr, 

The conventions between Russia and the several other states for 
the definition of aggression. 

According to Article II of the Convention for the definition of aggression 
of July 3, 1933, between Russia and Afghanistan, Esthonia, Latvia, Persia, 

Roumania and Turkey, the aggressor in an international conflict will 
be considered the state which will be the to commit any of the 
acts; 

Declaration of war against another State; 
2. by armed without declaration of war, of 

the 
air even without 
naval vessels, or aircraft of 

another state; 
4. Naval blockade of the coasts or ports of another State; 
5. Aid to armed bands formed on the territory of a State and invading 

the territory of another State, or refusal, despite demands on the 
part of the State subjected to attack, to take all possible measures 
on its own territory to deprive the said bands of any aid and 
protection. 

The learned professor then points out that this definition followed closely 
the definition of aggression proposed in May 1933 by the Committee on 
Security Questions of the Disarmament Conference. The Draft Convention 
submitted by Great Britain to the Disarmament Conference in 1933 contained 
a definition of 'resort.to war' within the meaning of Article 16 of the covenant 
which followed closely the definition quoted above except as to part 4. 

iS 
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Closely following this, Mr. Justice Jackson, at the Nurnberg trial, 
proposed a definition of 'aggressor' for the purpose of determining the 
criminality of the act of aggression. Mr. Jackson said: 

"An aggressor is generally held to be that state which is the first to 
commit any of the following acts: 

"(1) Declaration of war upon ap.other state. 
"(2) Invasion by its armed forces, with or without declaration of war, 

of the territory of another state. 
"(3) Attack by its land, naval or air forces, with or without a declara

tion of war, on the territory, vessels or aircraft of another state. 
"(4) Provisions of support to armed bands formed in the territory of 

another state, or refusal notwithstanding the request of the 
invaded state, to take in its own territory, all the measures in 
its power to deprive those bands of all assistance or protection." 

According, to Mr. Jackson: 
"It is the general view that no political, military, economic; or 

other considerations shall serve as an excuse or justification for such 
actions; but exercise of the right of legitimate self-defense, that is to 
say, RESISTANCE to an act of aggression, or ACTION TO ASSIST a State which 
has been subjected to aggression, shall not constitute a war of 
aggression." 

He emphasized that by these trials we are not inquiring into THE 

CONDITIONS WHICH CONTRIBUTED TO CAUSING THIS WAR. He pointed OUt the 
difference between the charge that this war was one of aggression and a 
position that Germany had no grievances and said: 

"It is no part of our task to vindicate the European status quo 
as of 1935, or as of any other date. The United States does not desire 
to enter into discussion of the complicated pre-war currents of European 
Politics .... 

"Our position is that whatever grievance~ a nation may have, 
however objectionable it finds the status quo, aggressive warfare is an 
illegal means for settling those grievances or for altering those con
ditions." 

We need not stop here to consider whether a static conception of peace 
is at all justifiable in international relations. I am not sure if it is possible 
to create 'peace' once for all, and if there can be status quo which is to be 
eternal. At any rate in the present state of international relations such a 
static idea of peace is absolutely untenable. Certainly, dominated nations of 
the present day status quo cannot be made to submit to eternal domination 
only in the name of peace. International law must be prepared to face the 
problem of bringing within juridical limits the politico-historical evolution 

· of mankind which up to now has been accomplished chiefly through war. 
War and other methods of SELF-HELP BY FORCE can be effectively excluded only 
when this problem is solved, and it is only then that we can think of intro
ducing" criminal responsibility for efforts at adjustment '{,y means other than 
peaceful. Before the introduction of criminal responsibility for such effortl} 
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the international law 
Until then 

the 

cannot sit on them. 
The have to 

already settled with 
that limitation. But in we are called upon to exercise our 
creative function, where we are called upon to have recourse to the progres
sive character of international and to declare and apply, in the name of 
justice and humanity, a newly found norm in order to fix criminal liability 
on a group of persons who acted in a manner while working the 
constitution of their I do not see how we can shut our eyes to the 
period beyond an arbitrarily fixed limit. The approach suggested would 

deliver us all our troubles and would afford solution 

When international law will be made to yield the definition suggested 
MT. Justice Jackson, it would be nothing but "an ideological cloak, intended 
to disguise the vested interests of the interstate sphere and to serve as a first 
line for their defense." A device to perpetuate a casual status quo without 
providing any machinery for peaceful change may not command much 
respect in international life. 

This emphasis on an arbitrarily fixed status quo would certainly not lead 
us to any understanding of the real conditions of peace and would fail to 
build any respect for justice. A trial conducted on this basis may be 
sufficiently unrevealing so as. to shut out the essential facts responsible for 
the world trouble and may, at the same time, afford ample opportunity for a 
collective expression of retributive and aggressive sentiment. Guilt is usually 
an elusive idea, espe.-ially when it is to be assigned under the pressure of 
strong emotions stimulated and snarled by wartime propaganda. When to 
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this we add the proposed arbitrary and artificial limit to our enquiry, the 
resulting situation may eminently suit the occasion for any vindictive and 
oratorical plea in the language of emotional generalities. But such an enquiry 
may only entertain; it would hardly educate. It would contribute little to a 
comprehension of the causes of war or the conditions of peace. 

Some of the tests suggested above would land us in some difficulties in 
this case. We must remember that the U.S.S.R. and the Netherlands are 
some of the prosecuting nations in this case and both declared war against 
Japan first. So far as the U.S.S.R. is concerned, even if self-defense be taken 
as admitting of initiation of war under certain conditions, the circumstances 
in which that state declared war against Japan would hardly justify it as 
war necessitated by any consideration of defense. It would· perhaps be 
difficult to read "an instant and overwhelming necessity for self-defense, 
leaving no choice of means, and no moment of deliberation" in a war against 
already defeated Japan. 

The Prosecution in its summation says: "We do not deny that in the 
Spring of 1944 the Japanese General Staff for the first time had to begin 
drafting defensive plans contemplating war with the U.S.S.R. But that. took 
place when the Soviet Army had already broken the spine of the German 
Fascist army and the Japanese Army was suffering defeat from the Allies." 
It may be difficult to guess any necessity, instant or otherwise, overwhelming 
or otherwise, for defense where there is no danger of attack. Japan had 
already been fatally weakened and the U.S.S.R. knew it. Japan was given 
the first atom blast on the 6th August 1945. 

The U.S.S.R. declared war against Japan on 8th August 1945. The 
Potsdam Declaration demanding unconditional surrender of Japan was issued 
on July 26, 1945. Japan had requested the Soviet Union to mediate in the 
early part of June, 19'45, and ultimately offered to surrender on August 10, 
1945. In the meantime, on 8 August, the U.S.S.R. declared war stating the 
following in justification of the action thus taken by it: 

"After the rout and capitulation of the Hitlerite Germany, Japan is the 
only great power which is still for the continuation of !he war. 

"The demand of th~ unconditional surrender of the Japanese armed 
Forces made by the Three Powers-the United States of America, Great 
Britain and China-on July 26, this year, was declined by Japan. Thus the 
proposal made by the Japanese Government to the Soviet Union containing 
the request of mediation in the war in the Far East loses all ground. 

"Taking into consideration the fact that Japan refused to surrender, the 
Allied Powers made a proposal to the Soviet Government to join the war 
against the Japanese aggression and thus to shorten the period 0£ time 
necessary to end the war, to reduce the number of victims, and to contribute 
to the speedy restoration of peace in the world. True to the allied cause, 
the Soviet Government accepted the proposal made by the Allied Powers 
and joined the declaration of the Allied Powers made on July 26, this year. 

"The Soviet Government believes that such a policr of its is the only 
way to bring nearer the advent of peace, to free the nations from further 
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:BEEN ARRANGED BEFOREHAND With the 
allied who ~were all to the Pact of Paris. In my opinion vve 

construction the Pact which would lead us to hold 
powers participated in a criminal act. 

The offered the certainly not 
one of self-defense ; though at the of the case, evidence has 
been introduced to show Japan's alleged aggressive design against the U.S.S.R., 
no such consideration seems to have weighed with that State in its decision 
in this respect. In my opinion, in the view of the law on the assumption of 
which we are now proceeding we must either accept the justification sought 
to be n1 this document as a VALID EXCUSE for war ln international law 
or declare the action taken to be and consequently aggressive 
and cri111inaL Of it might be contended that so far as the Pact of 

declared 

instrument of international 
this Pact, forfeited its benefit and consequently this war by the U.S.S.R. did 
not violate the Pact, being against a signatory who had been waging war in 
violation of the same. This plea would be available only if we say that the 
test whether or not a particular war is criminal is whether it is or is not in 
violation of the Pact. 

So far as the act of the Netherlands is concerned it may be supportable 
as a measure of self-defense only if we do not accept the test of aggression 
suggested by Mr. Jackson. At the time when the Imperial Rescript declaring 
war on the United States and Great Britain was issued, no declaration of 
war was made against the Netherlands. The Prosecution contends that this 
was so only "in view of future strategic convenience". According to the 
Prosecution "there was no doubt that on December 8, 1941, Japan entered 
into a war with the .. Netherlands. Recognizing this situation, the Netherlands 
declared that a state of war existed between the Netherlands and Japan". 



118 INTERNATIONAL MILITARY TRIBUNAL 

I need not proceed to examine this question further ·at this pl~ce. All 
that I need point out is that from the very fact that the prosecuting nations 
including these two nations made a common cas·e, the test of aggression 
mus.t be sought somewhere else, Otherwise the test suggested by the various 
authorities would lead to the result that the U.S.S.R. committed the crime 
of starting aggressive war against Japan: That it also committed the same 
crime by its war against Finland and consequently committed crime against 
humanity as well, may be left out of consideration in the present case. I am 
pointing this out here only to show where the suggested tests would lead us. 
As I cannot believe for a moment that the nations themselves having thus 
committed crimes would combine to prosecute the defeated nationals for the 
same crime, ignoring altogether similar criminals of their own nationalities, 
my conclusion is that the nations have not accepted any one of those tests 
of aggression that would produce this result. 

It may be suggested, as, has very often been done in course of this trial, 
that simply because there might be robbers untried and unpunished it would 
not follow that robbing is no crime and a robber placed under trial for 
robbery would gain nothing by showing that there are other robbers in the 
world who are going unpunished. This is certainly sound logic when 
we know for certain that robbery is a crime. When, however, we arc still 
to determine whether or not a particular act in a particular community is or 
is not criminal, I believe it is a pertinent enquiry how the act in question 
stands in relation to the other members of the community and how the 
community looks upon the act when done by such other members. 

Before we can decide which meaning should be attached to the words 
'aggressor', 'aggression' and 'aggressive', we must decide which of the views 
as to a certain category of war having become criminal is being accepted by 
us. It is needless to say that we arc now proceeding ON THE ASSUMPTION 
that a certain category of war is a crime under the international law. 

We have already noticed that there are at least four different views as 
to how war 'becomes a crime in international life. 

According to Lord Wright, war is a crime in so far as it cannot be 
justified: The only justification of war being that it is necessitated- by self
defense or self-protection, it would follow that the term 'aggressive' in this 
view should mean what is not justifiable on this ground. The Nurnberg 
Tribunal seems to have taken this view. In this connection it will be 
necessary for us to decide whether there need be any OBJECTIVE coNDITION as 
the basis of self-defense or whether mere sUBJECTIVE END would suffice. Even 
if we. accept the position that an objective condition is essential for self-

' defense, the question would still remain: Who, under the international law, 
is to judge the existence or otherwise of such objective condition? 

According to Dr. Glueck, neither the Pact of Paris nor any of the 
Covenants made any war a crime. But repeated pronouncements of popular 
conviction that aggressive war is a crime gave rise to a customary international 
law making war a crime in international life. In this view we must look to 
these pronouncements to find out the meaning of aggression. 
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that a certain of war has been made a 
cnme m international the view that might be accepted is that of 
Lord Wright where the learned author says that a war which cannot be 
justified has become a crime as the consequence of the Pact of Paris. The 
position in international law in this respect, prior to the Pact of Paris, was 
lucidly given by Senator Borah in December 1927 and our consideration need 
not be behind that declaration of the then state of law. · 

If we the above view of Lord Wright as to what 
is now a crime, the test of aggression will be want 
in order he 

community organized on the basis of humanity, then, domination of one 
nation by another against the will of that nation will be the worst type of 
aggression, and, an action to assist such a dominated nation, which has thus 
been subjected to aggression, to free itself from such aggression, must also 
be accepted as justifiable. Mr. Jackson supports, as justifiable, an action to 
assist a STATE which has been subjected to aggression. I do not see why in an 
international community organized on the footing of humanity, similar 
action to assist a NATION subjected to aggressive act of domination should 
not be equally justifiable. 

Self-defense is certainly such a justification. The prosecution in the 
present case concedes that the Kellogg-Briand Pact "did not interfere with 
the right of self-deknse" and that under the Pact "each nation was to be 
the judge of that question". Its contention, however, is that even with such 
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wide scope left for self-defens~ it cannot be "raised as a defense at the will 
of the aggressor without regard to the fact". "Whether action under the 
claim of self-defense was in fact aggressive or defensive must ultimately be 
subject to investigation and adjudication if international law is ever to be 
enforced." The prosecution .relied on the Nurnberg judgment as also on 
the observations of Dr. Lauterpacht in his edition of Oppenheim's Inter
national Law already noticed by 'me in an earlier part of this judgment. 
According to Prosecution submission, "self-defense can only apply in the case 
of a reasonably anticipated armed attack." 

I have already discussed the nature and scope of self-defense of States 
in international life, and have pointed out wherein it differs from individual 
right of private defense in a national system. I have also pointed out how 
the Kellogg-Briand Pact left this right altogether unaffected. 

Ev:en in course of the negotiations between Japan and the United States 
of America just on the eve of the present Pacific War, an action of legitimate 
self-defense was understood by the United States of America to mean "their 
own decision for themselves w·hether and when and where their interests were 
attacked or their security, threatened". This self-defense was understood to 
extend to the placing of armed forces in any strategic military position 
keeping in view "the lightning speed of modern warfare". (Vide Exh. 2876) 

I have already noticed how, before the ratification of the Pact of Paris 
by the United States, Mr. Kellogg, on the question of self-defense, declared 
that the right of self-defense was not limited to the defense of territory under 
the Sovereignty of the State concerned, and that, under the treaty, each 
State would have the prerogativ.e of judging for itself WHAT ACTION the right 
of self-defense covered and WHEN IT CAME INTO PLAY, subject only to thf.! risk 
that this judgment might not be endorsed by the rest of the world. 

Mr. Logan in summing up the defense case invited us to hold that this 
right of self-defense extended to what may be characterized as economic 
blockade by other powers. Mr. Logan said: "The evolution of man, with 
his advancement in science, with the ever-increasing interdependence o£ 
nations upon each other for their sustenance introduces into the realm of 
warfare more than the explosion of gun-powder and the resultant killing of 
the enemy, but other, and, equally formidable, methods of reducing the 
resistance of an opposing nation and curbing it to the will of another ... 
To deprive a nation of those necessary commodities which enable its citizens 
and subjects to exist is surely a method of warfare not dissimilar to the violent 
taking of lives through explosives and force because it reduces opposition by 
delayed action resulting in defeat just as surely as through other means of 
conventional hostilities. It can even be said to be of a more drastic nature 
than the blasting of life by physical force, for it aims at the slow depletion 
of tHe morale and well-being of the entire civilian population through the 
medium of slow starvation." It cannot be denied that this would require 
a serious consideration. 

In the colloquies between him and individual members of the Senate 
Committee on Foreign Relations, Mr. Kellogg explained that the right of 
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to the Prosecution "it is only if all three of these conditions 
are satisfied, that the right of each nation to judge for itself can operate." 
But none of these conditions would be satisfied in the case of the war by 
the U.S.S.R. against Japan. 

Perhaps at the present stage of the International Society the word 
'chameleonic' and may only mean "the leaders 

of the losing 
It may only be suggested that for the purpose of determining this 

or otherwise of the 

there existed any 
the justification pleaded. 

2. Whether the alleged objective condition. as believed by the invading 
state was such as would justify a reasonable statesman in acting 
on it in the manner it was acted upon hy the accused. 

In determining the questions of 'bona fides' or otherwise or of "reasonable
ness", the contemporaneous behaviour and opinion of similar statesmen of 
other countries including the victors would certainly be pertinent considera
tion. Such questions can harrlly be decided in an intellectual quarantine 
area. When any determination of these questions is destined to determine 
the question of life or liberty of the accused, it is only fair that his conduct 
should be measured by a standard having universal application. In so doing 
we may not ignolie any possible elusive connection between non-verbal 
behaviour and the words employed to describe or disguise it, 

16 



122 INTERNATIONAL MILITARY TRIBUNAL 

I would take the law relating to self-defense or self-protection to be 
substantially what it was, prior to the Pact of Paris, subject only to such 
modifications as might have been warranted by any changed circumstances 
of international life. 

The International world seems to consider it legitimate for one state to 
pursue the policy of "supporting free peoples of other states who are resisting 
attempted subjugation by armed minorities of those states or by outside 
pressure." This may lead us to the consideration of the real character of 
the world's 'terror of Communism' and its bearing on the extent of legitimate 
interference with other states affairs. It is a notorious fact that the world's 
nightmare was Communism since the Bolsheviks had made themselves 
masters of Russia in 1917. The "catastrophe" which the existing states were 
contemplating in their "terror of communism" was perhaps not so much the 
obstructive impact of an external force but a spontaneous disintegration of 
society from within. But in their expression of this terror they always 
preferred to minimize or altogether ignore this internal disintegrating 
infirmity and emphasize the delusion of impact coming from without. 

Ordinarily a state can have no right to interfere with the affairs of 
another state simply on the ground of any ideological development in that 
state. But CoMMUNISM in China did not mean only a political doctrine held 
by certain members of existing parties, or the organization of a special party 
to compete for power with other political parties. h BECAME AN ACTUAL RIVAL 
OF THE NATIONAL GOVERNMENT. It possessed its own law, army and government, 
and its own territorial sphere of action. Consequently, its development was, 
for all practical purposes, on a par with a foreign intrusion, and, it is certainly 
a pertinent question whether other states having interest in China would be 
entitled to come in and fight this development in order to protect their 
interest. 

It may also be pertinent to notice here that Communism itself is not 
looked upon as a mere development of a different ideology. There is a grave 
fundamental difference between the CoMMUNISTic THEORY oF THE state and 
property and the existing democratic theory. In short, Communism means 
and attempts at "withering away of the state". The traditional French and 
Anglo-American democracies may roughly be said to be based on Lockean, 
Humean, and Jevonian philosophy interspersed with Church of England or 
Roman Catholic, Aristotelian philosophical assumptions. The Russian Com
munism has for its basis the Marxian philosophy. 

No doubt . the words "democracy" and "freedom" are used also in 
connection with communistic ideal. But there, they are made to bear a 
fundamentally different import. The "democracy" of the communistic ideal 
means and implies the withering away of the present clay "democracy". 
The possibility of Communistic 'freedom' is seen only in the disappearance 
of the present clay democratic state organizations. 

Lenin says: "Only in Communistic Society, when the resistance of the 
capitalists has been completely broken, when the capitaliits have disappeared, 
wgc:;:q there are no classes .. (i.e., when every member of society spontaneously 
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but the violence of the capitalist mder seemed inherent in it; while the 
violence of Russia, bad though it was, aimed at a new order based on peace 
and and real freedom for the masses.~' Jlandit Nehru then 
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relations between the two groups. Real or fancied, such 
still arc, being felt alrrwst universally. 

Solution of such difficulties, however, is not what concerns me now. All 
that I need point out is that as the Communistic development thus goes to 
the very foundation of the existing state and property organizations, the 
following questions would naturally arise for our determination: 

L Whether a sister sTATE of the existing international society would 
have right to help the distressed state when ITs existence is thus 
threatened by internal communistic development; if so, what is 
the extent of this right? 

2. ·whether a sister sTATE having interests within the distressed state 
would h~ve right to protect that interest from the dangers of com
munistic revolution. If so, what is the extent of this right? 
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3. Remembering the ideology of Communism and keeping in view d1e 
fact that some of the states of international society have already 
assumed communistic organizations, what, if any, is the extent of 
the rights of interference of other existing sister states if and when 
they bona fide apprehend the spread of this communistic develop
ment in other states. 

The present-day world behaviour in the matter of helping one group of 
peoples of a particular nation in fighting another group of the same on the 
plea that that other group are communists would throw much light on the 
solution of these questions. 

Some of the victor states, we are told, "have always felt .... that they 
cannot prosper and live securely in contact with states where governments 
work on principles radically different from their own." It is to be seen 
whether the defeated nations also are entitled to share such feelings and 
shape their policy and behaviour accordingly. We are told that "no nation 
can endure in a politically alien and morally hostile environment", and arc 
given "the profound and abiding truth" that "a people which does not advance 
its faith has already begun to abandon it." It may only be noticed here that 
even the width of the Pacific or of the Atlantic may not be considered 
sufficient to prevent 'contact' in this respect. 

These behaviours will indeed be very material for our present purpose. 
If an individual life or liberty is to be taken, it would certainly be proper 
that his conduct should be measured by a standard having universal 
application. 

The bearing of Chinese boycott on the present question will be con
sidered while dealing with the Chinese phase of the case. It may not be 
possible for us to ignore these boycott movements altogether when called 
upon to determine whether the action taken by Japan in this connection 
was or was not aggressive. 

There is yet another difficult matter that must enter into our consideration 
in this connection. We must not overlook the system of Power Politics 
prevailing in international life. It will be a pertinent question whether or 
not self-defense or self-protection would include MAINTENANCE of a nation's 
position in the system. The accused in the present case claim such defensive 
character also for their action in the Pacific. 

As, in my opinion, the Pact' of Paris left the parties themselves to be 
the judge of the condition of self-defense, I would only insist upon there 
having been bona fide belief in the existence of some sufficient objective 
condition. , 

In order to appreciate what may be sufficient objective condition we must 
look to the behaviour of the international community itself. As we shall 
see later, powerful nations seem to have shaped their behaviour on the 
footing "that protracted impotence of a state to maintain within its domain 
stable conditions in relation to alien life and property both inspires and 
justifies the endeavour of an aggrieved neighbour to c;nter the land and 
possess itself thereof." The Lytton Report seems to justify such actions even 
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other nations towards her would be a consideration in order to 
determine the character of any subsequent action of Japan against those 
nations. It would, therefore, be essential to 

L Whether, even after the China Incident, those other nations owed 
any to remain neutral ; 

2. 'Whether their behaviour their hostile comments, if any, 
upon the action of belligerent Japan was within the right and 
consistent with the duty of a neutral ; 

from any other matter, the question how far a neutral has the 
right to make hostile comment upon the actions of a belligerent is decidedly 
a grave one, remembering that today, besides the power of the press, the 
radio carries the spoken word to all corners of the earth in a moment. The 
effect of a nation's broadcasting may alone do more harm to a combatant 
than the destruction of any army corps; so that if a combatant feels that 
the broadcasting and the press utterances of a nation which owed the duty 
of remaining neutral are sufficiently damaging to him, he may be within 
his right to demand discontinuance of such utterances or fight. 

In the explanatory note which Kellogg dispatched to the powers on 
June 23, 1928, he declared that he did not share the scruples of France that 
adhesion of Franc~ to the Pact could prevent her from fulfilling her 
obligations towards the states whose neutrality she had guaranteed. According 
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to this note a supersession of neutrality was not regarded as the consequence 
of the Pact. 

"Neutrality legislation which has been enacted in the U.S.A. from time 
to time since the Pact of Paris, seems to indicate that both Congress and the 
President believe that the U.S.A., though a signatory of the Briand-Kcllogg 

·· Pact, .can also remain neutral. American neutrality legislation is the result 
·. of a lively difference of opinion. On the one hand, it was claimed that the 
· United States ought to draw, from the notion that neutrality is no longer 

compatible with the new international law, the logical conclusion that the 
exportation of arms, munitions and war materials to the aggressor should be 
forbidden. In February 1929, Senator Capper brought in a resolution to 
forbid the exportation of arms and munitions to any country which the 
President declared had violated the Kellogg Pact. The resolution was 
rejected." This is taken from Dr. Scheuner's report placed before the 
Amsterdam Conference of 1938 already referred to. It throws a good deal 
of light on the question now raised. Incidentally this seems also to indicate 
that at least this powerful state did not consider war in violation of the 
Pact an illegal thing. In any other view such a strong power would have to 
be taken to be so unscrupulous in its international behaviour as to openly 
help the doing of an illegal thing. The prospect of profits from the sale of 
arms alone could not have been responsible for such a behaviour in such 
a big power. 

Many well-known authors are also of opinion that the traditional law 
of neutrality has lost none of its validity as a result of the Pact. 

Judge J. n. Moore writing in 1933 says: "As a lifelong student and 
administrator of international law, I do not hesitate to declare the supposition 
that neutrality is a thing of the past is unsound in theory and false in fact. 
There is not in the world today a single government that is acting upon 

. such supposition. Governments are acting upon the contrary supposition, and 
in so doing are merely recognizing the actual fact." 

On February 27, 1933, Sir John Simon, discussing in the House of 
Commons the embargo on the shipment of arms to China and Japan, spoke 
of Great Britain as a "neutral government" and of the consequent necessity 
of applying the embargo to China and Japan alike. 

Of course the law of neutrality does not preclude any government from 
taking part in a war if it sees fit to do so. "It merely requires the observance 
of candor and decency in international dealings, by inhibiting acts of war 
under the guise of neutrality." From the elementary principles of inter
national law it necessarily follows that if a government bans the shipment of 
arms and munitions of war to one of the parties to an armed conflict and 

, permits it to the other, it intervenes in a conflict in a milit;uy sense and makes 
itself a party to a war, whether declared or undeclared. 

The fact that America was helping China in all possible ways during 
Sino-Japanese hostilities would thus be a pertinent consideration in determining 
the character of Japan's subsequent action against the • U.S.A. The prosecu
tion admits that the United States "rendered aid economically and in the 
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achieve its end is not indicative of a LEGAL RIGHT to do so. Yet the very 
success some instances of intervention may tend to encourage the 
notion that the pressure to bear upon a country whose conduct is 
offensive to a group gains sanctity from the united power that is welded 
together against it. If a weapon such as the international boycott be applied 
to check the conduct of a member of the family of nations, THE REASONABLENESS 

OR FAIRNESS OF THE MEASURE depends not upon the power behind it or upon its 
success, but upon a different consideration--the nature of the conduct 
of the state that is interfered with. 

"States may be expected to intervene, and to assert the right to do so, 
even collectively, to thwart the conduct of a particular country that is inter

of h, 

rather 
than any other, happens to be the instrmncnt of interference. Yet the very 
potency of that instrument accentuates the care to be taken lest it minister 
to caprice or revenge, rather than to the demands of justice." 

Certain safeguards are suggested in this respect: 
l. The scheme of organized intervention exemplified by the inter

national boycott ought not to be put into force save as a deterrent of, 
or as a penalty for, the commission of a well-defined act, the 
existence of which is ascertainable as a fact; 

2. It should not be applied without giving the state charged with the 
commission of the act, an opportunity for a hearing before an 
impartial body ; 

3. It should ~e directed solely against a state which has previously 
agreed, as a member of a group participating in a multipartit~ 
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agreement, to the use of the weapon under specified contingencies 
for the common weal. 

I would briefly notice the explanations offered on these suggested safe
guards by Messrs Charles Cheney Hyde and Luis B. W ehle : 

1. It is of utmost importance that the proscribed conduct be of un
equivocal character: it must not be a complicated superstructure 
calling for a conclusion on a question of law as a means of deter
mining its existence: it must be a simple factual situation easily 
recognizable as such and not likely to be misapprehended. The 
distinction between these tests of requisite improper conduct is seen 
in the difference between a so-called wAR OF AGGRESSION and a mere 
ACT OF HOSTILITY. To apply a penalty for the former necessitates 
an enquiry into a complex situation not unmixed with law, and 
a conclusion which in numerous cases may well be open to doubt. 

· 2. The opportunity for a hearing before an impartial body is essential 
because the strength and virility of the international society is 
proportioned to its respect for law: The foundation of international 
justice is likely to be lost sight of and even held in contempt when 
the sheer power of a group of countries is launched against a single 
state by a summary process that gives it no opportunity for defense. 

3. The reason for the limitation that boycott be confined for use 
against a state that has previously agreed to that use under specified 
circumstances, ought to be obvious. The boycotters need assurance 
that they may stay at peace and penalize the covenant-breaking 
belligerent, and at the same time be not charged with violating a 
legal duty towards it because of their taking sides and abandoning 
every pretence of neutrality. When war breaks out in any quarter, 
the law of nations imposes heavy burdens upon the country that 
professes to stay with peace with the fighting powers. It forbids 
its government to help either belligerent at the expense of the other. 
That law takes no cognizance of the efforts or desires of the country 
that seeks to participate in the contest and yet remain at peace: 
IF IT WILL PARTICIPATE AS SUPPORTER OF A FAVOURED BELLIGERENT, 
INTERNATIONAL LAW DECREES THAT IT DOES SO SQUARELY AS A BELLI
GERENT, AND NOT AS A NEUTRAL. In a word, governmental participation 
by a state supposedly at peace is not only not contemplated, but is 
also sharply proscribed. Upon the outbreak of war these require
ments immediately become operative. The point to be emphasized
is that they are not modified or lessened by a general arrangement 
designed to minimize occasions for a just and excusable war, and 
which do not in terms purport to alter them. 

The mere embarking upon war in violation of the terms of a multipartite 
treaty hardly suffices in itself to deprive the treaty-breaking belligerent of the 
right to demand that the other parties to the arrangement which elect to 
renia!n at peace, respect their normal obligations as noo.trals. Thus, if tWO 
or three of them unite to apply the boycott against the offender, and even 
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I believe I have said to indicate that in deciding whether or not 
any action of was we shall have to take into 
account the anteccd.ent behaviour of the other nation concerned including 
its adverse and the sO··called economic sanction and 
the like. 

Before this I would like once to recall to our memory 
Paris certain compulsive 

this cas€:. If any evidence has been adduced which unequivocally speaks of 
the intention to wage war, there will not be any difficulty in this respect. 

the so far as it goes, by itself, does not go far enough m 
this direction and we arc invited to attach some retrospectant indication to 
the subsequent war in ap11raising the significance of any prior incident or 
agreement, we must in view~ the possibility of this legitimate mental 
state at such prior stage. 

The indictment in the present case characterizes the following as illegal 
wars: 

1'"1 
'I 

l. A war to secure the military, naval, political and economic domina
tion of certain countries and of the Pacific and Indian Oceans. 

2. A war in violation of: 
(a) Treatie~, 
(b) Agreements, 
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(c) Assurances, 
(d) International Law. 

The prosecution case is that a war in violation of treaties, agreements, 
assu,rances or international law is illegal and hence those who planned or 
waged such a war committed a crime thc~eby. 

A war in violation of treaties, agreements or assurances without anything 
more may only mean a breach of contract. In my opinion such a breach 
would not amount to any crime. The treaties, agreements or assurances do 
not change the legal character of the war itself. 

The treaties and the agreements in question are detailed in Appendix B 
of the Indictment and the Assurances are given in Appendix C. 

Appendix B names the following Treaties and Agreements: 

1. The Convention for the Pacific Settlement of International Disputes, 
signed at the Hague, 29 July ·1899. 

2. The Convention for the PacifiC Settlement of International Disputes, 
signed at the Hague, 18 October 1907. 

3. The Hague Convention No. III relative to the Opening of Hostilities, 
signed 18 October 1907. 

4. Agreement effected by exchange of notes between the United States 
and Japan, signed 30 November 1908. 

5. The Convention and Final Protocol for .the suppression of the abuse 
of opium and other drugs, signed at the Hague, 23 January 1912 
and 9 July 1913. 

6. The Treaty of Peace between the Allied and Associated Powers 
and Germany, signed at Versailles, 28 June 1919, known as the 
Versailles Treaty. 

7. The Mandate from the League of Nations pursuant to the Versailles 
Treaty made at Geneva, 17 December 1920. 

8. Treaty between the British Commonwealth of Nations, France, 
Japan and the United States of America relating to their Insular 
poss~ssions and Insular Dominions in the Pacific Ocean, 13 
December 1921. 

9. Identic communication made to the Netherlands Government on 
4 February 1922 on behalf of the British Commonwealth of Nations 
and also "mutatis mutandis" on behalf of Japan and the other 
Powers Signatory to the Quadruple Pacific Treaty of 13 December 
1921. 

Identic Communication made to the Portuguese Government on 
6 February 1922 on behalf of the British Commonwealth of Nations 
and also "mutatis mutandis" on behalf of Japan and the other 
Powers signatory to the Quadruple Pacific Treaty of 13 December 
1921. 

10. The Nine-Power Treaty of Washington, of 6 .February 1922. 
11. The Treaty between the United States an~ Japan signed at 

Washington, 11 February 1922. 
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Item 6 is the treaty of Versailles and item 7 relates to that treaty. The 
rclevan t provisions .,of this treaty have already been considered at some length 
in an earlier part of this judgment. Item 16 relates to the question of 
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neutrality. I have already considered the bearing and the rights and duties 
of neutrality on the question before us. 

Items 5, 12, and 14 refer to treaties and agreements relating to the use 
of opium and other drugs. I do not sec any bearing of these treaties on the 
question before us now. There is no evidence before us that any of the 
wars in question was for the purpose of violating any of these treaties. If 
these were violated during war in occupied territories, such violations might 
amount to war crimes stricto sensu. But I do not see how such facts would 
go to affect the character of the war itself. 

I shall have occasion to come back to some of these treaties, agreements 
and assurances later on. 

As regards war in violation 9f international law, the question falls to be 
considered in relation to: 

1. Law renouncing war ; 
2. Law making aggressive war criminal; 
3. Law regarding the opening of hostilities. 

Cases 1 and 2 have already been considered while disposing of the material 
c1uestions of law arising in this case. 

The third case falls to be considered under two different heads, namely, 
(1) In relation to law, if any, dehors the Third Hague Convention of 1907 
regarding the opening of hostilities and (2) In relation to the Third Hague 
Convention of 1907. 

In the Seventh Edition of Wheaton's International Law, Dr. B. Keith 
discusses the history and the principle of declaration of war and concludes 
that non-declaration does not make the war illegal. Dr. Keith points out 
that a formal declaration of war to the enemy was once considered necessary 
to legalize hostilities between nations. It was uniformly practised by the 
ancient Romans, and by the states of modern Europe until about the middle 
of the Seventeenth Century. In the Seventeenth Century formal declarations 
were not regarded essential. From the Eighteenth Century previous notifica
tions became exceptional. Out of some one hundred twenty wars that took 
place between 1700 and 1872 there were barely ten cases in which a formal 
declaration preceded hostilities. In the latter part of the Nineteenth Century, 
however, it became customary to publish 'a manifesto, within the territory 
of the state declaring war, announcing the existence of hostilities and the 
motives for commencing them. This publication perhaps was considered 
necessary for the instruction and direction of the subjects of the belligerent 
state in respect to their intercourse with the enemy, and regarding certain 
effects which the law of nations attributes to war in form. Dr. Keith also 
points out that apart from the conclusions to be drawn from actual practice, 
there was by no means unanimity of opinion among jurists and publicists. 
On the whole, continental writers urged the necessity of a previous declara
tion. The British view was contrary to this. According to Lord Stowell a 
war might properly exist without a prior notification-tlae notification only 
constituted the formal evidence of a fact. 
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A careful reading of the articles will show that the Convention only 
created contractual obligation aml did not introduce any new rule of law 
in the international system. Westlake thinks that this convention did not 
seriously affect the previous law on the subject. According to Pitt-Cobbett 
"The signatories do not pledge themselves absolutely to refrain from hostili
ties without a prior declaration, but merely recognize that as between the 
belligerents hostilitiei ought not to commence without vrevious unequivocal 
warning". Bellot considers that despite the limits imp~ >ed by custom and 
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convention the opening of hostilities appears to be mainly a question of 
strategy. 

Dr. Keith also concludes that the rule introduced by the Convention in 
no degree stigmatizes a war without declaration as illegal. It would appear 
from the rules that it is not necessary to allow any definite interval to elapse 
between the declaration and the actual opening of hostile operation. A 
delay of twenty-four hours was suggested at the Conference, but it was not 
approved and no period was mentioned as requisite interval: Vide Exhibit 
No. 2315, Report to the Conference from the Second Commission on Opening 
of Hostilities. For the present war an ultimatum was presented by Britain 
to Germany on September 2 at 9 A.M. to expire at 11 A.M. France delivered 
a similar ultimatum which expired at 5 P.M. on the same date. Russia 
attacked Finland in 1939 without formal notice. Dehors this convention 
there was no law rendering war without declaration illegal. 

I would further consider the question in connection with the murder 
charges in the indictment. ' 

In my judgment a war in violation of treaties, agreements, and assurances 
or in violation of the conventions regarding the opening of hostilities did 
not become a crime in international law without something more, and the 
persons, if any, who planned, initiated or waged such a war did not commit 
any crime thereby. 

The prosecution case, however, goes :further than that o:f mere violation 
of treaties, agreements, assurances and conventions regarding the opening 
of hostilities. It charges the accused with treachery in this respect. The 
charge is not merely th:lt these wars were phmned and initiated in violation 
of such treaties, conventions etc. but that the whole design was that the 
planned war was to be in violation o:f such treaties etc., and was to be initiated 
in violation of such conventions etc., and further that the other party 
concerned WAS TO BE misled to think otherwise. According to tbc prosecu
tion, it was an integral part of the plan or design that the existence of a 
design to wage war against the other party concerned should be kept con
cealed from that other party intending by such concealment to facilitate 
the initiating and waging of such war. 

The question involves a question of fact, namely, whether there was 
any such treachery. I would discuss this matter more in detail in connection 
with the surprise attack on Pearl Harbour. The prosecution characterizes 
this attack as a treacherous one and claims it to be symbolic of the whole 
program of fraud, guile and duplicity. I would consider the evidence on 
this point later while discussing this attack. In the meantime it would 
suffice to say that a treacherous initiation of war is very different from an 
initiation of war without notice or declaration and in my opinion there can 
be no doubt that such a treachery, if any, would make the initiation a 
delinquency. It must however be pointed out that I do not accept the 
prosecution contention that "the quality of treachery rests in the minds of 
those making the attack and cannot be cured by the .fact that it is found 
out." We are not much concerned with the mental delinquency of treache:ry 
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.Evidence. 
(a) The Tribunal shall not be bound technical rules 

of evidence. It shall to the possible extent 
and non-technical and shall admit any evidence which 

it deems to have probative value. All purported admissions or statements 
of the accused are admissible. 

(b) Relevance. The Tribunal may require to be informed of the nature 
of any evidence before it is offered in order to rule upon the relevance. 

Specific evidence admissible. In particular, and withom limiting in 
any way the scope of the foregoing general rules, the following evidence 
may be admitted: 

security classification and without proof 
Tribunal to have been 

forces of any government. 
(2) A report which appears to the Tribunal to have been signed or issued 

by the International Red Cross or a member thereof, or by a doctor of 
medicine or any medical service personnel, or by an investigator or intelli· 
gei1ce officer, or by any other person who appears to the Tribunal to have 
personal knowledge of the matters contained in the report. 

(3) An affidavit, deposition or other signed statement. 
(4) A diary, letter or other document, including sworn or unsworn 

statements which appear to the Tribunal to contain information relating to 
the charge. 

(5) A copy of the document or other secondary cvi~nce of its contents, 
if the original is not immediately available. 

(d) Judicial Notice. The Tribunal shall neither require proof of facts 
of common knowleJgc, nor of the authenticity of official government docu-
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ments and reports of any nation nor of the proceedings; records, and findings 
of military or other agencies of any of the United Nations. 

Article 15. Course of Trial Proceedings. The proceedings at the Trial 
will take the following course: 

* * * * * * 
(d) The prosecution and defense may offer evidence and the admissi

bility of the same shall be dete:rmined by the Tribunal. 
Following these provisions of the Charter we admitted much material 

which normally would have been discarded as HEARSAY EVIDENCE. 
While speaking of the hearsay rule we must keep in view the distinction 

between the rule requiring an extra-judicial speaker to be called to the stand 
to testify, and that requiring one who is already on the stand to speak only 
of his personal knowledge. The mark of the witness is knowledge-acquain
tance with the facts in issue, and knowledge resting on his own observation. 
His distinctive function is to speak de visu suo et audito. 

At present I am thinking of that branch of the rule according to which 
when a specific person, not as yet in court, is reported to have made assertion 
about a fact, that person must be called to the stand, or his assertion will 
not be taken as evidence. Such an assertion is not to be credited or received 
as evidence however much the asserter may know, unless he is called and 
deposes on the Stand. WE DID NOT OBSERVE THIS RULE. 

The exclusion of this category of hearsay evidence is not grounded upon 
its intrinsic lack of probative value. It is ordinarily excluded because the 
possible infirmities with respect to the observation, memory, narration and 
veracity of him who utters the offered words remain untested when the 
deponent is not subjected to cross-examination. These might be so far 
exposed by cross-examination as to enable the judge fairly to evaluate the 
utterance. 

THE MAJOR PART OF THE EVIDENCE given in this case consists of HEARSAY 
OF THIS CATEGORY. These are statements taken from persons not produced 
before us for cross-examination. Much caution will be needed in weighing 
this evidence. 

There is one piece of evidence on the record which strictly speaking comes 
under this category, but is supposed to be covered by some recognized 
exceptions to the rule. I mean the extracts from Kmo's DIARY. 

THE EXCLUSIONARY RULES OF EVIDENCE and the procedure for enforcing 
them are not always designed to be automatic eliminators of untrustworthy 
testimony. In the main they rather provide a privilege of protection against 
such testimony to the party against whom it is offered. When the extra
judicial declarations of another are offered against him, he is entitled to the 
benefits of the ordinary safeguards against hearsay, unless some doctrine of 
vicarious responsibi~ty intervenes. 

When such statements are received, their reception is justified not so 
much on any ground of representation but because of tJ:;e existence of some 
independent guarantee of trustworthiness. No magic covering hides their 
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In order to be as evidence the declaration must have been 
made in furtherance of the prosecution of the common object, or must 
constitute a part of the res of some act done for rhe accomplishment 
of the of the conspirators, otherwise such a statement should not be 
competent evidence against the others. WE MUST AVOID CONFUSING THE TIME 

AND CONTENT OF THE UTTERANCE WITH ITS EFFECT AND PURPOSE. In numerous 
instances it would perhaps be dear that the words could not possibly have 
been uttered to further the common design. The conspirator perhaps was 
indulging in idle or ill-advised talk which comtituted the worst method 

for the conspiracy. 
The rule be that an admission of one conspirator, if made 

admissible against 

of the conspiracy" reference is not to the admission as such, but rather to 
the act concerning which the admission is made. This however seems to be 
injecting new content into old fonnula and may amount to adding a new 
penalty to conspiracy. 

The rule most favourable for admitting in evidence the things said or 
done by a co-conspirator seems to reguire the following: 

1. The existence of a conspiracy must first be established by prima 
facie evidence before the acts and declarations of one of the alleged 
co-conspirators can be used against the others; 

2. The connection of the alleged conspirators with the conspiracy must 
be established prima facie ; 

3. What is offered in evidence must be something said, done or 
written by .any one of such persons; 
(a) In reference to their common intention ; 



(b) After the time when >such intention was first entertained by any 
one of them; 

4. Matteq referred to above will be evidence; 
(a) For the purpose of proving the existence of the conspiracy itself; 
(b) For the purpose of showing that any such person was a party 

to it. 

The ultimate principle underlying all these rules is to secure some 
guarantee of trustworthiness of the statement. In dealing with the several 
extracts from KIDO's diary we must not lose sight of this safeguarding 
principle. 

Perhaps there would be nothing inherently untrustworthy in its entries 
when a diary only purports to keep records of isolated daily occurrences 
observed by its author. When, however, the author proceeds to record the 
whole course either of a life or any event, there may come in some 
unconscious influence of his own creation which may greatly affect the record 
detracting from its initial trustworthiness. Life's course is always shrouded 
in mystery. In it there are always numerous self-contradictions and self· 
conflicts ;-there are always irreconcilable pasts and presents. But a human 
creator's pen generally seeks to follow a defined course, settling and reconciling 
all conflicts and contradictions. From that moment, instead of the diary 
following the course of events, the events arc unconsciously made to follow 
the diary. The possibility of such a distorting influence becomes greater 
when the author of the diary, instead of being a disinterested observer, is 
himself a chief participant in the entire event. 

If this is so with any ordinary event or life, such possibility is specially 
graver when it is the political event or political life which forms the subject 
of the record. 

But even then we may not discard a diary as wholly untrustworthy. 
There may still be some circumstantial guarantee of trustworthiness. As has 
been pointed out by Wigmore, the circumstances may be such that a sincere 
and accurate statement would naturally be uttered, and no plan of falsification 
be formed. Or, even though a desire to falsify might present itself, 
considerations such as the danger of easy detection would probably counter
act its force. Or, the entry was made under such conditions of publicity 
that an error, if any, would have been detected and corrected. 

Whatever be the position of KIDO's Diary, none of these guarantees, 
however, can be held out in support of another such document which was 
introduced· by the prosecution at a very late stage of the trial. The prosecu
tion named it as the "Saionji-Harada Memoir". 

Numerous extra~ts from this document were introduced in evidence in 
this case at that late stage. This meant introduction into the case of hearsay 
of both the categories specified above, or perhaps something worse than that. 

The document is voluminous. It will serve no useful purpose to scrutinize 
its entire contents. It has not, in its entirety, been introduced in evidence. 
But even a cursory glance through its contents will render it difficult for us 
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Seal at his no date as to when this •u·~~'-"'.s 
The last of this seems to relate to 20th of August. It seems 
that the does not complete the of the 20th and is continued on 
the 9th of October 193'7 in 250A Chapter 250B begins with the 
record of a conversation that had taken a month earlier, that is on the 
1Oth September and purports to end with a story of the 20th. The next 
chapter recorded on the 13th October 1937 begins with undated stories which 
seem to have taken place prior to the 27th of September and ends with 4th 
October. The next entry is chapter 252 and is dated 30th October 1937. It 

wirh an account of the 5th October and ends with what the author 
learnt on the 14th. 253 dated the 25th October 1937 also begins 
with undated events and ends with the night of 24th. I need not multiply 

indicate that there is no regular course 

in course of some conversation. These staternents 
appear in the entries within quotation marks, and most of them are very 
long quotations. In some of these convexsations Baron HARADA records 
himself as being a participant. But in others he does not even claim to have 
been present there and what he records purports to be what, sometime after 
the conversation, had been reported to him either by a participant in the 
conversation or by a third party, some considerable time before he could 
find time to record the same. 

I for myself find great difficulty in accepting and acting upon an evidence 
of this character in a trial in which the life and liberty of individuais are 
concerned. Some of these statements are ascribed to persons who had 
already appeared before us as prosecution witnesses. The defense was not 
even told at that tirv-e that this record of their prior statement would be 
offered in c;;vidence, -
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An account of the manner in which this document was brought into 
existence will appear from the evidence of the witness Mrs. KONOYE at 
pages 37,462 to 37,534 of the record. She was Baron HARADA's steno
grapher. Or, more correctly, she was Countess KONOYE, wife of the younger 
brother of Prince KONOYE. As she had knowledge of shorthand, her 
assistance in this respect was specially requisitioned and obtained by Baron 
HARADA. She says that during the period from 1930 to 1940 she took 
down in shorthand the notes dictated by the Baron. Her evidence is: 

"These notes taken by me in shorthand were transcribed in Japanese by 
me and given to Baron HARADA for approval. 

"Baron HARADA took the transcription to Prince Kimmocchi SAIONJI 
for corrections and suggestions. 

"Prince SAIONJI's corrections andjor suggestions were incorporated in 
the completed form which I wrote in my own handwriting." 

The witness says that she had been shown by Mr. J. G. Lambert, IPS 
investigator, a photostatic copy of this finished transcription and that she 
recognized that to be the memoirs of Baron HARADA written by her in 
her own handwriting. Her evidence is that Baron HARADA dictated to 
her once or twice a week from notes and from memory the first drafts of the 
record. In her cross-examination she said that on several occasions there 
might have been such recording once every two weeks or once every three 
weeks. After some confusion the witness succeeded in making it clear that 
the method adopted in making this memoir was as follows: 

1. Baron HARADA dictated to the witness either from a previous 
note or from memory. 

2. She took down in shorthand. 
3. She then transcribed the note and placed it before the Baron. 
4. The Baron sometimes made corrections and showed it to Prince 

SAIONJI. 
5. Prince SAIONJI also made corrections from time to time. 
6. These corrected transcriptions were given to the witness and she 

rewrote the whole thing as corrected. 
7. This rewritten transcription was again corrected by one 

Mr. SATOML 
8. The corrected transcript was again rewritten by the witness. , 

At one time we were told that the photostatic copy was of the rewritten 
transcription mentioned in item 6 ; that is to say, of the fair copy which 
was made by this witness after Prince SAIONJI had made his corrections 
on the original draft and incorporating those correCtions. (Record page 
37,529). Subsequently, however, the prosecution corrected that statement of 
the witness by saying that the copy was of the transcriptions corrected up to 
item 5. This the prosecution had to say after comparing with the original 
of the photostatic copy. 

The condition of the entries made on dictation was such that "it would 
have been. difficult for one to determine whether B~ron HARADA was 
r~ferring to present tense or past tense and it was difficult to determine the 
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The Tribunal ruled that it should receive "evidence in rebuttal''. Whether 
any particular piece of evidence will be received will depend upon the 
circumstances. (R.P. 37,205) 

With this ruling evidence began to be tendered. But soon difficulties 
arose as to their coming in as evidence of rebuttal in the strict sense of that 
term. The Tribunal ultimately ruled in these terms: 

"The Tribunal has decided to receive any evidence tendered by the 
pro!"ecution wbich in.the judgment of the Tribunal ha; probative value and 
is of importance ; but the defense may apply to tender evidence in answer 

19 
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to the prosecution's further evidence and each application will be considered 
on its merits." (R.P. 37,330) 

It was further clarified by saying that "there will be only two tests of 
evidence offered: Has it probative value? Is it important?" This we did 
on the 14th o'f January 1948 and it was a majority decision. It was made 
clear that "REBUTTAL" WOULD NOT BE THE RIGHT TERM to apply tO this further 
evidence. (R.P. 37,333) 

The excerpts from HARADA-SAIONJI memoir were offered in evidence 
under this ruling on the 16th of January 1948. 

Mr. Logan took objection to their admission stating the following: 
I. The probative value of the memoirs is best demonstrated by the 

evidence of Mrs. KONOYE where she speaks of many difficulties 
she felt in transcribing her notes. 

2. The memoirs arc entirely' predicated upon hearsay, prejudice, gossip, 
opinion~ speculation, rumour, and conjecture. 

3. Before any conversations which HARADA had with any other 
person are admitted in evidence in this case, the prosecution should 
produce evidence that Prince SAIONJI did not edit those particular 
conversations. (R.P. 37,339) 

4. The prosecution should explain why they withheld the introduc
tion of these excerpts so long though they had the documents 
shortly after the war. 

5. The original small pocket note-books from which HARADA is said 
to have dictated this memoir from time to time are the best evidence 
and therefore should have been offered in evidence. 

6. Many instances are found in the memoir where HARADA who 
was not in the Cabinet, Privy Council or in the Military, is reporting 
second and third hand hearsay of what took place at meetings of 
these bodies. 

We overruled this objection and allowed the prosecution to bring in the 
excerpts. The very first excerpt that was placed before us was full of 
translator's notes· in parenthesis. I bclievf it would not be an tlxaggeration 
to say that almost half of this excerpt consisted of such notes. This excerpt 
purports to give the reason why this memoir was undertaken. It says: 
"This record was started in 1929. The following is the reason why this was 
undertaken: At the time of the London Treaty only false rumours about 
the issue prevailed; and the truth about the matter was never known. 
Especially, the attitude taken by the Emperor has been, for the most part, 
falsely rumoured. However, the counsel given to the Throne and actions 
taken by the Genro, court officials close to the Emperor, and the Cabinet 
Ministers on the whole, created serious perturbations in the political circles; 
and this was the direct cause of subsequent disturbances in the Army an~ 
Navy. The virtues and intelligent perspicacity of the Emperor were perverted 
almost beyond imagination by propaganda. I felt that this was an 
exceedingly regrettable fact. Since I knew, in my cap~ity the truth of the 
matter, I felt that there was a necessity for recording this in written form 
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In Chapter 378 at page 2,977 of the memoirs, the author discloses how he 
was anxious for the safe custody of his memoirs and how it was designed not 
to allow these memoirs to be published till after the death of :Prince SAIONJI 
and perhaps till long after the extinction of the living memory. Prince SAIONJI 
himself in his will "expressly prohibited the preparation of an official biography 
lest the revelation tl!erein produce disastrous, unpredictable effects in future 
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ages." Baron HARADA, however, is said to have contemplated the future 
official publication of the Memoirs, though not for "one hundred or more 
years after the death" of the Prince: (See Part I of the Memoirs-Introductory 
Notes.) 

Even assuming that, though started with a definite pre-conceived object, no 
circumstances have been disclosed indicating any possibil~ty of falsification, or 
raising any suspicion that the record of events would not be sincere and 
accurate, there is still a great deal of difficulty in accepting the excerpts as 
evidence of what the prosecution sought to establish thereby. The prosecution 
sought to utilize the excerpts from this document, not so much to establish 
the happening of any contemporaneous event, as to introduce the sinister 
STATEMENTS alleged to have been made by the several accused in relation to 
that event, and from such statements to infer a particular attitude of the 
accused in relation thereto. In my opinion, the entries in the memoirs arc 
specially worthless for this purpose., Most of the statements were not statements 
made to the author or heard by him personally. His information is sometimes 
more than second hand. His informants in most cases purport to have 
reported to him several days after they themselves heard the statement or 
got their information about that statement. There is no evidence t11at the 
author himself recorded the statement even at the time when it was narrated 
to him by his informant. He himself dictated his memoir several days after 
he got the information. Very often when proceeding to dictate his note for 
these memoirs he purported to dictate several statements made by several 
different persons on several different occasions. It is dinicult to attach any 
value to such a recording of alleged statements ascribed to the accused. By 
way of illustralion I might refer to an excerpt marked exhibit 3788-A which 
is an excerpt from a day's entry purporting to record sixteen different 
conversations with sixteen different persons. On the strength of such 
recording we are to ascribe the sinister expression used therein to the 
accused and therefrom to infer their criminal mentality. I must confess it 
will be ditficult for me to utilize this sort of evidence for that purpose. 

Tr-m RULE AGAINST LEADING QUESTIONS lost all its practical importance when 
we decided to allow the prosecution to adduce, in lieu of presenting the 
witness for direct examination in court, the affidavit of the witness or his 
statement taken out of court, offering the witness only for cross-examination. 
We arrived at this decision almost at the commencement of the trial on the 
18th June 1946. We allowed this with certain amount of misgivings. In 
communicating our decision in this respect the President observed: "You 
recognize, Mr. Justice Mansfield, that we are making a big concession here, 
perhaps not without grave misgivings. This matter was debated among 
us very seriously for a considerable time. You realize that the witness, as 
the deponent probably, in most cases, said what he did say as the result of 
a number of leading questions which we would not allow if he were 
examined in court. For that reason if we do admit these affidavits, in view 
of the peculiar circumstances attending them, we will, I venture to say on 
behalf of my colleagues, insist on a high standard of cross-examination. you 
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the ailidavit of the 
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confine itself to the state-

"lt should 
receive it for what 

the President observed: or 
other evidence not wi1l have considered 
when we come to review the whole of the evidence. There may be rare 

I cannot say this is one of them." (proceedings, page 2,700--

TIIE CONSIDERATION ''PROilATIV£ VALm;" A Ft\CTOR in the 
admissib1lity or otherwise of the evidence offered arose in this case in view 
of the provisions in the Charter contained in Article 13. As I read the 
Charter, it does not say that on this consideration we can any evidence 
otherwise relevant to the issue and hence admissible. Its true meaning 
Z!ppcars to me to be that, fre(: as we were. frorn any technical rule of evidence, 
we might admit anything though not admissible under any technical rule, 
provided the thing .offen:d had, in our opinion, some probative value. In 
other words, the Charter instead of introducing greater stringency in any 
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technical rule of exclusion prevailing in any national system, intended this 
little restriction only when we were in the otherwise unrestricted field. It 
did not entitle us to exclude any evidence, otherwise relevant and admissible, 
on the strength of this new exclusionary provision. 

As regards the affidavit of Morishima it was no evidence at all in so 
far as it consisted of his opinion or belief. 

THE OPINIONS OR BELIEFS of third persons are as a general rule no 
evidence at all, and therefore inadmissible. Witnesses are to state facts 
only, i.e., what they themselves saw or heard. It is the function of the judge 
and jury to form their own conclusion or opinion on the facts' stated. In 
the language of Phipson "opinions, in so far as they may be founded on no 
evidence or illegal evidence, are worthless, and in so far as they may be 
founded on legal evidence, tend to usurp the functions of the Tribunal 
whose province alone it is to draw conclusions of law or fact." 

There are, however, cases in which the court is not in a position to 
form a correct judgment, e.g., when the question involved is beyond the 
range of common experience or common knowledge or when special study 
of a subject or special experience therein is necessary. In such cases the 
help of experts is required in matters in which special study or training or 
experience is necessary. In these cases expert evidence is admitted to enable 
the court to come to a proper decision. The rule admitting expert evidence 
is founded on necessity. 

The principle relating to opinion testimony may roughly be summarized 
thus: First, all witnesses, whether testifying on observed data of their own 
or on data furnished by others, may state their inferences so far only as 
they have some SPECIAL SKILL which can be applied to interpret or draw 
inferences from these data. Secondly, witnesses having no special skill, who 
have had personal observation of the matter in hand, may, as a result of 
their personal observation, have drawn inferences or made interpretations 
which the tribunal could equally well make from the same data of personal 
observation, if laid before them; and thus if it is possible to detail these 
data fully for the Tribunal, the witness's own inferences are superfluous. 

Following the principle discussed above we rejected much evidence sought 
to be adduced in this case which, in our opinion, simply purported to testify 
to the opinion entertained by the authors thereof. On this ground, for 
example, we rejected the statements of Mr. Grew expressive of his estimate 
of the events happening in China or in Japan during the relevant period. 
We similarly rejected the views of the Right Hon'ble Sir Robert Craigie, 
Sir Reginald Johnston, Mr. John Powell and similar other persons. We also 
declined to admit in evidence opinions of the then Japanese statesmen, 
reviews of the then affairs by the Institute of Pacific Relations and the like. 

In my opinion the indiscriminate application of the principle to all tl1.ese 
matters was not justifiable in the circumstances of the present case. I have 
already pointed out the difficulty we shall have to face in determining 
whether or not any particular action taken by Japan. was aggressive. If 
for that purpose, we are called upon to see NOT so much whether any 
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Jt is one of TUB CARDINAL JHILES OF EXAMINATION of ·witnesses ln many 
systems that the examination-in-chid and cross-examination must relate to 
relevant facts, but that the cross-examin;:uion need not be confined to the 
facts to which the witness testifies in his exarnination-in-chief. 

THE MOST EFFECTIVE AND MOST WIDELY USEFUL of all the different SOrtS 

of cRoss-EXAMINATION is that in which cne has the opposite witness to prove 
independent facts in one's favour. John C. Reed in his "Conduct of Law 
Suits" while commenting on the essential function of cross-examination, 
says: "You cross-examine three classes (of witnesses): (1) The witness whose 
version you accept so far as it goes; (2) Tbc witness whom you show to be 
mistaken, or the foq;e of whose testimony you take off by other means, not 
however by attacking his veracity; (3) The witness whom you show to he 
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unworthy of credit. We add that there are really but two kinds of witnesses, 
the truthful and the untruthful; and consequently there are at botton but 
two kinds of cross-examination, THE ONE intended to elicit friendly evidence, 
and the other to show the unreliability of the witness ... the first kind is 
in general use in every sort of case, while the second is only of occasional 
importance . . . Your objects with him (~he first class) are but two, (a) the 
first to have hil,ll complete what the direct examiner has incompletely 
presented through ... partial questions ... and (b) the second to make him, 
if you can, re-enforce your own proofs." After explaining the first of these 
two objects, the learned author proceeds: "We now come to what is practically 
the most effective and most widely useful of all different sorts of cross
examination. In it you have the opposite witness to prove independent 
facts in your favour ... Note the usual cross-examination by good practi
tioners, and you will find that in a large proportion they ask hardly any 
(JUestions except such as are now our special subject. In most cases they 
see jntuitively that there is no_ very distorted statement to be rectified, and 
that there are no serious mistakes to be corrected ; and they only mahe the 
witness re-enforce their side as to some detail . . . While the kind of cross
examination now in hand is the most important of all, it is also the most 
easy ... " 

This no doubt is the English rule: But .it is also sound principle. It 
.is followed in some jurisdictions in America. The Federal Rule introduced 
by Story J. in 1840 "that a party has no right to cross-examine any witness 
except as to facts and circumstances connected with the matters stated in 
his direct examin<,ttion", now prevails in most states. According to this rule, 
if the cross-examining party wishes to examine the witness on other matters, 
he must do so by making the witness his own, and calling him as such m 
the subsequent progress of the suit. 

By a majority decision we adopted this American Rule in preference to 
the English Rule. 

We could not admit in evidence the contents of the published books of 
eminent authors like the Right Hon'ble Sir Robert Craigie, former ambassador 
to Japan from Great Britain, Mr. Grew, former ambassador to Japan from 
the United States, Sir Reginald F. Johnston and Mr. Woodhead, a journalist, 
perhaps for some sound reasons. John Powell was another such author and 
he came to depose on behalf of the prosecution. The prosecution kept his 
examination-in-chief within a narrow compass. The defense in their cross
examination of him wanted to take advantage of the information and 
knowledge of the witness as disclosed in his published book. But this rule 
of ours stood in their way. Subsequently they sought to bring in his book 
but failed. (Vide proceedings, pages 17,277, 17,298-17 ,302). John Powell had 
died in the meantime and whatever information in favour of the defense he 
might have possessed was lost to the defense. 

As has been noticed above, the Charter released us from all technical 
rules of evidence and entitled us to admit any evidence .which the Tribunal 
would deem to have probative value. In particular we were entitled to admit 
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as being governed this rule that where there is a contract in writing, 
no testimony can be received of its contents unless the instrument be 
proved to have been lost." 

One of the main reasons for the adoption of this rule that the court 
may require a, knowledge of the whole contents of the instrument, which 
may have a very din'ercnt effect from the statemcnl of a part. 

Non-production of the more trustworthy kind of evidence certainly tells 
against the weight of the evidence produced, but, in my opinion, it does 
not affect the latter's admissibility. 

I believe the rule that documents must be proved by primary evidence 
except in certain s1~cified cases and under certain specified circumstances 
must be distinguished fronr another exclusionary rule of evidence apparently 

20 
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of the same category. I mean the rvle of evidence which excludes other 
evidence of the terms of a contract or grant or of any other disposition of 
property which have been reduced to the form of a document or which are 
required by law to be so reduced to the form of a document. In the case 
of such contract etc. no evidence shall be given in proof of the terms of the 
contract or grant except the document itself or secondary evidence of its 
contents in cases in which such secondary evidence is admissible. Here the 
written contract is of the very essence of the transaction. But WHERE A 

WRITTEN INSTRUMENT IS NOT A FACT IN ISSUE but only a piece of evidence in 
proof of some act, other independent evidence is admissible. Non-production 
of the document in such a case may amount to non~prod!Jction of the more 
trustworthy kind of evidence and may thus tell against the weight of the 
evidence produced. It does not affect the admissibility. At any rate, in a 
proceeding where we had to allow the prosecution to bring in any amount 
of hearsay evidence, it was somewhat misplaced caution to introduce this 
best evidence rule, particularly when it operated practically against the 
defense only. 

None of the documents in question here was in the possession or power 
of the accused or of the witnesses whose statements referred to them. The 
defense might, I believe, give secondary evidence of their contents by giving 
notice to the party in whose posse~sion or power such documents were to 
produce them in court. Perhaps they did not follow this procedure with 
accuracy. But they produced certificates from the very person that the 
same were not available for production. I don't see why, even then, these . 
statements could not be admitted in evidence. 

Further, remembering that we were a Criminal Court, it perhaps devolved 
upon us to frame such a notice to produce the document as we might 
consider reasonable. 

In some of the instances the document in question was in the possession 
or power of the adverse party. We might, at least in these cases, admit 
the statement leaving it to the prosecution to impeach its correctness by 
the production of the document. 

Of course, even under the Charter we were to admit only. the EVIDENCE 

RELEVANT to the fact or facts in issue. 
The expression 'fact in· issue' would mean any fact from which either 

by itself or in connection with other facts; the existence, non-existence, 
nature or extent of any right, liability, or disability, asserted or denied in 
any suit or proceedings, necessarily follows: 

As regards criminal cases the charge constitutes and includes thf( facts 
in issue. 

Of all the rules of evidence, the most universal and the most obvious 
is that the evidence adduced should be alike DIRECTED and CONFINED to the 
matters which are in dispute or which form the subject of investigation.' 
Anyt4ing which is neither directly nor indirectly rt:!levij.nt to these matter~ 
ought, a): once! to. be put aside, · 
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page 21 
4. Evidence of the people that 

Manchuria was the life-line of Japan; (proc. page 3,134, August 
2, 1946) 

It was observed in this connection that "that type of reasoning 
is useless. What does it matter ... if the Japanese people did 
think needed a part of China? Their honest belief, if it be 
an honest as to their needs for of China, is not justifica-
tion for an aggressive war." 

Evidence relations between the U.S. and Denmark 
vis-a-vis Greenland and Iceland: (proc. page 17,63.5-March 
3, 1947) 

(c) Evidence as to the relations between Russia and Great Britain 
and Iran .. 

6. Evidence relating to A-Bomb decision. (proc. page 17,662) 
7. Evidence regarding the Reservation by the Several States while 

signing the Pact of Paris. (proc. page 17 ,665) 
8. (a) The United Nations Charter. (proc. page 17,682) 

(b) The Lansing-Scott Report. 
9. (a) Statements prepared by the then Japanese Government for the 

Press: -Press release-(proceedings, pages 20,508, 70,511, 20,549, 
20,606. 20,608, 20,801, 20,807, 20,809, 20,815, 20,825, 20,860, 
20,866, 20,882, 20,939) 
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We have discarded these on the ground that these were prepared 
for the PROPAGANDA PURPOSES and consequently have NO PROBATIVE 
VALUE. 
(b) Statements made by the then Japanese Foreign Office. (proc. 

page 21,134-21,139)-These were discarded as being SELF
SERVING STATEMENTS. 

10. Evidence relating to Communism in China: The Tribunal was of 
opinion that no evidence of the existence or spread of Communism 
or of any other ideology in China or elsewhere is relevant in the 
general phase. Evidence of an actual attack on Japanese nationals 
or property by Chinese Communists or any other Chinese may be 
given in justification of Japan's act. 

When the accused come to give evidence, they may tender 
their fear of Communism in explanation of their acts. This was 
decided on 29 April 1947 by a majority of the Tribunal (proc. 
page 21,081). Later on it was ruled that 'assault' includes a threat 
of assault (proc. page 21,113), where the threat is of a serious nature, 
where it is imminent, and where the persons making it have 
present ability to give effect to it. (proc. page 21 ,115) 

11. Evidence otherwise considered to have NO PROBATIVE VALUE: (proc. 
pages 18,805, 18,809, 18,826, 19,178, 19,476, 19,614, 19,715, 20,930, 20,960) 

As regards THE PREss RELEASES of the then Japanese Government, THE 
GRour:ms oN WHicH WE REJECTED them were in substance the following: 

l. These documents emanate either from the Board of Information or 
from what arc called Foreign Office Spokesmen. They paint with a Japanc8e 
brush a picture of events for consumption at home and abroad. Any 
staternent by the Board of Information or by a Foreign Office spokesman 
as to what took place in China does not prove the fact of what took place 
in China one way or another. They may have no probative value. (proc. 
page 20,508) 

2. It is pure propaganda and nothing else. It seems to be nothing but 
argument from the Japanese viewpoint; propaganda,, in short. (proc. 
pages 20,806, 20,801) 

3. It is a document painting the picture from the Japanese point of 
view on matters which are in dispute before this Tribunal and which cannot 
be decided by a statement in English found in the Japanese Foreign Office. 

4. Evidence relating to the activities of the belligerent armies would 
stand "in the order of probative value" thus: 

(i) A person present who gives a credible account. 
(ii) Dispatches of Commanders in the field. 

Versions of (i) and (ii) for public or enemy consumption are not o£ 
probative value. (proc. page 20,809) 

5. These are self-serving statements and hence are not admissible . 
• (proc. page 20,810-15) 
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a picture of evcm:s for at home would present 
us with one vers.ion of lhe event, the having given us another 
version. It will be for us to deciue which vcrswn we should accept. The 
prosecution also a version of a Some is likely to 
be present in both. 

A rule rejecting "versions of a person or of Commanders in the 
field given for public or enemy perhaps an extreme rule of 
caution. Such a rule perhaps will help the clim.ination of everything tainted 
with any doubt or suspicion. But when our record has already been allowed 
to be filled up wlth dubious m.aterials introduced by one party under relaxed 
rules, I doubt vcrv much if it was not too late for us to introduce these 
healLhy cxdusion~ry rules only to eliminate equally dubious materials 
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coming from the defense to compete with the prosecution materials of similar 
character. 

I also have my doubts if we were correct in characterizing these state
ments as 'self-serving'. None of these press releases could be described to 
the authorship of any of the accused before us. 

It might be noticed here in passing that those who hold that the Charter 
defines the crime for which this trial is being held and that that definition is 
binding on the Tribunal, pffer, as one of their grounds for so holding, that 
the sovereignty of the vanquished state devolves on the victors by right of 
conquest and that the present prosecution is in exercise of that sovereign 
right. If this is so, it may be that the prosecution would be bound by 
these statements of its predecessor state. 

If the evidence offered relates to a relevant fact in issue, then its 
rejection on the ground that it has no probative value really means apprecia
tion of its weight in fragment. In my opinion, it is risky thus to treat each 
piece of evidence singly and reject the same on, the ground that it has no 
weight. I believe the view we took on the 22nd July 1946 on the defense 
objection to prosecution evidence was preferable to that we subsequently 
took on the prosecution objection to the defense evidence. 

For weighing evidence and drawing inferences from it, there can hardly 
be any canon. Each case presents its own peculiarities and commonsense 
and shrewdness must be brought to bear on the facts elicited in every case. 

The effect of evidence must necessarily be left to the discretion of each 
judge. 

As regards item 4, I doubt if we were right in saying that THE vmws OF 

THE JAPANESE PEOPLE had no bearing at all on the question before us. It 
cannot be denied· that in the realm of foreign policy, the preservation of 
interest of the nation has always been taken to be the main consideration. 
In the words of Lord Palmerston, the principle on which the foreign affairs 
of a country ought to be conducted is the principle of maintaining peace 
and friendly understanding with all nations, so long as it was possible to do 
so consistendy with due regard to the interests, the honour and the dignity 
of the country. "If I might be allowed", says Lord Palmerston, "to express 
in one sentence the principle which I think ought to guide an English 
Minister, I would adopt the expression of Canning, and say that with every 
British Minister the interests of England ought to be the Shibboleth of his 
policy." It has been looked upon as a duty of statesmen to abide by this 
principle and it has been justified by the idea of the political trust which 
governments execute on behalf of their people. 

Of course the mere voice of the people would not establish their interest. 
Existence of such interests must be established by other evidence, and it has 
been sought to be so established. If we accept that as established~ then, 
the people's voice might go to show their aliveness to this interest and though 
not justifying, might at least, explain the adoption o{ this foreign policy 
without having recourse to a theory of conspiracy. 
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the outlook for the world in the future was very gloomy 
indeed. it is of little use to try to elucidate the present by a 
comparison with the past. It is to be hoped that during the course of years, 
the standard of international had not remained but had 
been advanced so that acts which had been international practice 
in no longer justifiable today. 

to a period after that 
and the Powers were ali its Signatory Powers. I still feel difficulty 

in disregarding the defense reason for this offer. I would only add that 
even if such matters would fail to justify the action taken by Japan, they 
might at least offer AN EXPLANATION of the happening and to this extent 
might weaken the prosecution case of conspiracy. 

As we shall see later, the very essence of the prosecution case is the 
existence of a conspiracy, plan or design of the kind alleged in Count 1 of 
the indictment. 

In order to establish this conspiracy the prosecution relied mainly on 
circumstantial evidence. As I read the prosecution evidence there is not a 
single item in it which goes directly to establish this conspiracy. Whatever 
that be, the prosecution, at least, relied strongly on the evidence of subsequent 
occurrences and invited us to draw an inference therefrom that these were 
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all the result of the alleged conspiracy and hence established that conspiracy 
by reference back. 

After the close of the prosecution case the defense moved the Tribunal 
for dismissal of the case asserting that the evidence adduced did not 
disclose any prima facie case against any of the accused. 

In reply to this motion the prosecution laid stress on what it characterized 
as the conspiracy method of proof and emphasized that the occurrences from 
the Mukden incident of 18th September 1931 to the invasion of Pearl Harbour 
all lead to .the inference of the over-all conspiracy as asserted in count I. . 

The defense motion was ultimately rejected by the Tribunal. 
In the result the defense must be taken to have been called upon to 

adduce evidence : 
1. to disprove the occurrences, 
2. to explain them, 
3. to justify them. 

The importance of item 2 as specified above cannot be minimized by 
the defense in view of the charge contained in count 1. To the extent to 
which the defense succeeds in explaining any occurrence, the prosecution 
case of over-all conspiracy is explained away. Apart, therefore, from the 
consideration whether the incident offered by way of explanation of the 
occurrence would or would not justify the action taken by Japan, it is 
relevant as an EXPLANATION and consequently the defense was entitled to 
bring it in evidence. Unfortunately the Tribunal in laying emphasis on 
justificatiou ignored this b<"nring of mere explanation. 

We have rejected the evidence relating to the development of CoMMUNISM 
IN CHINA. 

A part of the bearing of this communism on the case before us would 
appear from the following passages in the summation of the prosecution. 
The prosecution says: "She (Japan) accused China of menacing Japan's 
national defense by supporting communism and failing to keep law and 
order. With respect to communism, it is true that for a short period prior 
to 1927 the communists were permitted to participate in the government, but 
in 1927 the national leaders decided that communism was a menace and 
began to fight against it, with the result that by July 1931 the communist 
strongholds had been taken and the communists were in retreat, having 
been driven by Generalissimo Chiang Kai-shek into the mountains. However, 
with the outbreak of September 18, China was compelled to suspend the 
offensive against the communists and withdraw a large part of her troops 
and the Communists thereupon resumed the offensive. Thus, at the time 
Japan was complaining of the communist menace in China, China had the 
Communists well in hand, only to lose her dominance over them because 
of Japanese action." In view of our rejection of the defense evidence we 
cannot accept this summation of the Prosecution. In this summation the 
prosecution invites us to accept all the findings of the ~ytton Commission in 
this respect. In my opinion, tht'! defens(! war; entitled to adduce evidence 
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(c) (i) On July 30, 1927 the garrison at Nanchang, Capitol of 
Kiangsi Province, together with sorne other military units, 
revolted and su hjccted the population to numerous 
excesses; 

(ii) On December 11, a communist rising at Canton delivered 
control of the city for two days into their hands; 

(iii) The Nanking Government considered that official Soviet 
agents had actively participated in these uprisings. 

(iv) An .,order of December 14, 1927, withdrew the exequatur 
of all the consuls of the U.S.S.R. residing in China. 
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5. (a) The recrudescence of civil war favoured the growth of Com
munist influence in the period between 1928 and 1931. A 
Red Army was organized and extensive areas in Kiangsi and 
Fukien were Sovietized. 

(b) Large part of the Provinces of Fukien and Kiangsi antl parts 
of Kwangtung, are reliably reported to be completely 
Sovietized. 

(c) Communist zones of influences are far more extensive. They 
cover a large part of China south of the Yangtze, and parts 
of the provinces of Hupeh, Anhwei, and Kiangsu north of 
that river. Shanghai has been the centre of communist 
propaganda. 

(d) When a district has been occupied by a Reel Army, efforts arc 
made to Sovietize it. Any opposition from the population is 
suppressed by terrorism. 

6. Communism in China does not mean only a political doctrine held 
by certain members of existing parties or the organization of a 
special party to compete for power with other political parties. It 
has become an actual rival of the National Government. It 
possesses its own law, army and government and its own territorial 
sphere of action. 

7. (a) So far as Japan is China's nearest neighbour and largest 
customer, she has suffered more than any other power from 
the lawless conditions in China. 

(b) Over two-thirds of the foreign rc~idcnts in China arc Japanese. 
In rejecting the evidence offered by the defense to show the character 

and development of the Communist movement in China it was ruled that 
the only relevant evidence in this respect would be that which would show 
that Japanese interest was actually assailed, or was in imminent danger of 
being assailed. 

The exact language of our ruling in this respect has been given above. 
The INTERNATIONAL WORLD seems to consider it legitimate for one state to 

have the policy "to support free peoples of other states who are resisting 
attempted subjugation by armed minorities or by outside pressure." 

In view of the very nature of the Communist movement in China as 
indicated in the Report of the Lytton Commission, the evidence offered by 
the defense might not have been beside the point. In any case, after 
excluding the evidence offered by the defense we cannot now accept what 
the Prosecution offers in its summation as stated above. If the matter at 
all enters into our consideration, we are, I believe, bound to take it as the 
defense contended it to be. 

But apart from the question of its being a JUSTIFICATION, the defense 
contended that the evidence was relevant in view of the charge of ·an over-all 
conspiracy. MR. LoGAN fot\ the defense contended "not only do these 
Communistic activities in China exist-did they exist before the beginning 
of the incident, but they also occurred during the entire period of time. And, 



DEFENSE SPOKESMAN ADDRESSES IMTFE 

Mr. William Logan, JR. (New Yor!t City, N.Y.) Defense Svolzesman, 
stands at the Lectern of the International i\Iilitary Tribunal For 
The Far East, War i\Iinistry Building, Tokyo, Japan, reading a 
statement for Hideki Tojo and his 24 co-defendants on trial as 
alleged major Japanese lVar Criminals. Mr. Logan stated that 
"the facts adduced in this trial definitely establish that the Pacific 

War was not a war of aggression by Japan" . 

• 
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t to connect the communist movenrent 
anti-Japanese movement during the relevant period. 

Unfortunately in rejecting the evidence of this category v;e have regarded 
the situation involved in the case before us as a simple factual one easily 
recognizable as such and not likely to be mis-apprehended. As a matter o[ 
fact there is involved in this situation a complicated superstructure calling 
fur a conclusion on a difficult question of law as a means of determining its 
existence. 

In determining the extent of the right of self-protection .in this respect 
it may again be necessary for us to examine the character of the so-called 
international society. Professor Schwarzenbergcr ably analyses the develop
ment of modern international law and shows that "its original standards of 
value were completely eliminated during the gradual process which, starting 
from the Christian ltw of nations, led via the law of civilized nations to the 
victory of positiYism and Yoluntarism. It is apparent from the correlation 
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between community and society and their respective systems of law that 
whatever community may have existed during the initial stages of the law 
of nations, it has gradually been transformed into a society." 

"In pre-war Europe, the political system of alliances and counter-alliances, 
which brought in its train the balance of power as a means of preserving 
peace, was the overriding force. Within its limits, international law could 
fulfil the functions of society law which is 'founded on mutuality and 
reciprocity' only in subordination to the requirements of this system. The 
law of nations either directly served the objects of the balance system or 
pursued aims not incompatible with it. Even before the World War the 
forces of nationalism and imperialism threatened to reduce to unlimited 
anarchy the balance system on which the working of international law 
depended. In the post-war period additional disintegrating forces were 
brought into play by the incompatibility between the two main objects of 
the Peace Treaties-hegemony over the former Central Powers on the one 
hand, and on the other an organized community of the 'fully self-governing' 
nations of the world based on the comprehensive rule of law." 

As I have already pointed out, it requires a serious consideration how 
far growth of communism extends the right of intervention of a state, 
rcrnembering the character of change involved in communism in relation 
to the very fundamentals of the existing state organization and property
rights. 

We have rejected some evidence relating to the CmNESE BOYCOTT MOVE

MENT offered hy the defense, but that is became the existence of the boycoll 
and its aims and effects were not seriously questioned by the prosecution. 

As to the existence of this movement in China the Lytton Commission 
Report itself is sufficient evidence. 

The Report says: 
"For centuries the Chinese have been familiar with boycott 

methods in the organization of their merchants, bankers and craft 
guilds. These guilds, although they arc being modified to meet modern 
conditions, still exist in large nnmbers and exercise great power over 
their members in the defense of their common professional interests. 
The training and attitude acquired in the course of this century-old 
guild life has been combined, in the present-day boycott movement, 
with the recent fervent nationalism of which the Kuomintang is the 
organized expression. 

"The era of modern anti-foreign boycotts employed on a national 
basis as a political weapon against a foreign Power (as distinct from 
a professional instrument used by Chinese traders against each other) 
can be said to have started in 1905, with a boycott directed against 
the United States of America because of stipulation in the Sino
American Commercial Treaty, as renewed and revised in that year, 
restricting more severely than before the entry of Chinese into America. 
From that moment onward until today there ha.ve been ten distinct 
boycotts which can be considered as national in scope (besides anti-
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DlCl1L 

CommisBion concluded: 

main the 
that it any other conclusion than that 

have been constantlv committed, and that have not been 
sufficiently suppressed by the authorities and the s::;ourts; 

3. that the evidence indicates that the part taken by the Chinese 
Government in the present boycott has been somewhat more direct. 

In connection with the second of the above conclusions the Commission 
ob~erved: ''In this 

residents in wsu Japanese, 
those committed against Chinese with the avowed intention, however, 

residence. rnoYelncnt and action." 
\'l'ith to illegal ac!:i committed Chim~~c 

/\.sscssor observed at page 17 of his memorandum 
"\iVe would like to nation 

not authorized to raise law. In fact, we find 
ourselves confronted with acts denounced as unlawful but commitlied · 

Chinese nationals in prejwllce to other Chinese nationals. Their 
suppression is a matter for the Chinese authorities, and it seems to us 
that no one has the right of calling into account the manner in which 
the Chinese penal law is applied in matters where both offenders and 
sufferers belong to our own nationality. No state has the right of 
intervention in the administration of exclusively domestic affairs of 
another State . ., This is \Vhat the principle o£ mutual respect for each 
uther's so1 ereignty and independen<:e means." 
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So stated, the argument is inconte~table, but it overlooks the fact that 
the ground of the Japanese complaint is not that one Chinese national has 
been illegally injured by another but that the injury had been done to 
Japanese interests by the employment of methods which arc illegal under 
Chinese law, and that failure to enforce the law in such circumstances 
implies the responsibility of the Chinese Government for the injury done 
to Japan. 

Coming to the question of Lf.GAL POSrrloN C.Rl':ATED lW THESE BCYC.OTT 

MOVEMENTS, the Commission observed: "The claim of the Government that 
the boycott is a legitimate weapon of defense against military aggression 
by a stronger country, especially in cases where methods of arbitration have 
not previously been utilized, raises a question of much wider character. No 
one can deny the right of the individual Chinese to refuse to buy Japanese 
goods, usc Japanese banks or ships, or to work for Japanese employers, to 
sell commodities to Japanese, or to maintain social relations with Japanese. 
Nor is it possible to deny that the Chinese acting individually or even in 
organized bodies, arc entitled to make propaganda on behalf o£ these ideas 
always subject to the condition, of course, that the methods do not infringe 
the laws of the land. Whether, however, the organized application of the 
boycott to the trade of one particular country is consistent with friendly 
relations or in conformity with treaty obligations is rather a problem of 
international law then a subject for our enquiry. 'Ve would express the 
hope, however, that in the interest of all States the problem should be 
considered at an early date and regulated by international agreement." 

The Chinese i\.ssessor in his memoranda presented to the Lytton Com
mission referred to the 1905 boycott against American goods and quoted the 
communication of the American Minister of August 7 of that year to Prince 
Ching, informing him that the United States Government would hold the 
Chinese Government directly responsible for the loss to American interests 
sustained through the failure on the part of the Imperial Government to put 
a stop to the movement. "The Chinese Government," says the author of the 
Memoranda, "opposed the claim of the American Minister and refused to 
admit it." An extract from Ching's reply to the American Minister is quoted, 
wherein it is stated that "this idea of a boycott of American goods came 
directly from the trades people. It did not come from the Chinese Govern
ment which certainly therefore cannot assume the responsibility." It is 
alleged in the Memoranda that "the responsibility of the state supposed to 
be involved in a boycott has never been seriously raised"; that "in no case 
has it resulted in the payment of indemnities"; that none were demanded 
by the United States in the present instance, or by the British on the occasion 
of the 1925 boycott, although here, too, it is stated that a representative of 
the aggrieved government alleged the existence of the national reponsibility; 
and that "one can therefore say that international practice does not condemn 
the boycott as an illegitimate method of bringing pressure." 

\Vhilc the fact, that two of the members of t~e family of nations 
officially announce that a course of action followed by a third is an inter-
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redress, 
follows [hat a failure to demand 

ami effecr, 
International law does 

establishments 

has not heen 
the conr.se 

to 

relation 
me thuds 

the exercise of a normal 
The withholding of trade 

regarded as 
Perhaps it is correct to say that international law standing by itself docs 

not interfere with the freedom of the of any country to agree to 

withhold their trade froni a particular foreign state. 
But the guestion may not always remain so as tkff. The 

matrcrs may fall be considered in this connection: 

L \Vhcthcr the concerted action productive of non-intercourse 
is attended with any acts of violence directed 

or 
(b) in fact, the precursor of such acts of violence. 

2. Whether the action in "luestion is really inspired by the Government, 
making the boycott an instrument of govcrnrnental conduct. 

3. \Vhcthcr the movernent in question was the action of the Govern-

ment itself being its officially undertaken policy. If so, how far 
this action can be said to amount to a breach of the recognized 
norm of international law that a civilized state m.ust give protection 
to the life, liberty and property of foreigners more or less in accord
ance with the liberal traditions of the "burger-liche Rechtsstaat". 
(See, in this connection, the American Journal of International Law, 
Vol. 24, p . .al7--The article on "Responsibility of States" by M. 
Borchard.) 
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4. Whether the two countries stand in any special relation as a result 
of any treaty. 

5. Under what circumstances and to what extent the proscribed country 
can have recourse to self-help to remedy the injury caused to it or 
to prevent any apprehended injury. 

I shall further deal with this matter while dealing with Japan's action 
in China. 

It has been noticed above that the first act of Chinese boycott took place 
in 1905 and was directed against the United States of America. On that 
occasion the United States notified the Chinese Government that under the 
provisions of Article 15 of the treaty of 1858, it would be held responsible for 
any loss sustained by American trade on account of any failure on the part 
of China to stop "the present organized movement against the United States." 
That movei).1ent, embracing the so-called boycott of American goods, and 
the printing by the native press of inflamatory articles against the United 
States, was described by the American Minister as "a conspiracy in restraint 
of our trade carried on under official guidance and with the sympathy of the 
central Govermnent." 

Japan too had acquired special treaty rights in China and a large number 
of her citizens had been in China under those treaty rights. 

In these circumstances, the question certainly arises for our consideration 
what was the extent of Japan's right to protect these interests and whether 
the boycott in question created any situation which would entitle Japan to 
exercise that right. 

Hall says: "If the safety of a state is gravely and immediately Lhn.:aiencd 
either by occurrences in another state, or aggression prepared there, wmcrr 
THE GOVERNMENT OF THE LATTER IS UNABLE, OR PROFESSES ITSELF TO BE UNABLE 

TO PREVENT, or when there is an imminent certainty that such occurrences 
or aggression will take place if measures are not taken to forestall them, the 
circumstances may fairly be considered to be such as to place the right of 
self-preservation above the duty of respecting a freedom of action which 
must have become nominal, on the supposition that the state from which 
the danger comes is willing, if it can, to perform its international duties .. 
When a state grossly and patently violates international law in a matter of 
serious importance, it is competent to any state, or to the body of states, to 
hinder the wrong-doing from being accomplished, or to punish the wrong
doer . . . . Whatever may be the action appropriate to the case, it is open 
to every state to take it. International law being unprovided with the support 
of an organized authority, the work of police must be done by such members 
of the community of nations as are able to perform it. It is however for 
them to choose whether they will perform or not." 

It is now well-settled that states possess a right of protecting their subjects 
abroad. I need not stop here to examine the extent of this right. It is 
evident that the legitimacy of action in any given qse and the limits of 
right of action are essentially dependent on the particular facts of the case. 
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But from evidence may establish 
CONVINCIJ>JG EXPL!~NATION of the occurrence othet'\?~.'1se t1Jan 

individual 

INTER-

this additional 

another function-
feature of a 

of their 
of their 

association. Neither group could cohesive force and an inter-
between members. a decisive difference 

between the ties created a and by a society-a difference which 
affects the nature of the law in those groups, as law fulfils a completely 
different function in each of them. 

law which regulates the life of a 
such as the Catholic 

which. would be observed even without its existence ; 
it defines the relations between rnembers which the majority regards as 
substantially sound and adequate, and finds 

"On the law the relations between the 
members of a society such as a JOmt stock company has ro fulfil a different 
function. Its purpose is to prevent the Bellum. ornniwn contra ornnes, or to 
make limited possible between individuals who, being anxious 
to maintain and improve their own positions and seeking primarily their 
own advantage, are therefore at the best only prepared to apply in propor
tion to their actual power the principle of reciprocity in their relations with 
each other." 

I have already given my view of the character of international relations. 
In my opinion it is at best only a society in the sense as defined above by 
Prof. Schwarzenberger and as such does not admit of criminal responsibility. 
This is also substantially the view of Prof. Zimmcrn. Prof. Schwarzenberger 
quotes from a staternent of Senor Don Salvador de JVIadariaga. an eminent 

22 
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authority on international relations, where, speaking of the existence of a 
world community, he says: "We have smuggled that truth into O]lr store 
of spiritual thinking without preliminary discussion. We start with this 
preconceived idea or guess of our instinct that there exists a world community. 
'With the intellectual honesty which is one of his main characteristics, he 
adds the significant words: 'We moderns have not only immediately guessed 
or felt the world community, but begun actually to assert, create and mani
fest it, though we do not know yet what the world community is, what are 
its laws, what are its principles, nor how it is going to be built in our minds.'" 

Whatever that be, as the entire basis of criminal responsibility in inter
national relations is the assumption of the existence of international com
munity in the above sense of the expression, the present question of the 
legality or otherwise of the boycott and of the rights and remedies of the 
proscribed country must be approached on this ASSUMED CHARACTER of the 
international relations. 

During the age of discoveries, at any rate, the Powers asserted their 
claim to connect the newly discovered· territories as A RIGHT derived from 
natural law and justified by the fiction of the territorium nullius,-territory .. 
inhabited by NATIVES whose community is not to be considered as a state. 
Whenever this principle could not be applied, the right of commerce with 
the non-European countries was asserted and this right was said gradually 
to have developed from ah imperfect into a fundamental right. 

No doubt, time and conditions of the world are very much changed 
since those days. But mere reference to such changes would not suffice· to 
discard these precedents. We must examine the character of international 
society then existing and compare the same with our ASSUMED community 
of the present day. No doubt, as has been pointed out by Prof. Schwarzen
berger, actual international relations here have fundamentally changed since 
then, but have changed for the worse. But we are proceeding on ,a different 
assumption and we must consider the legal situation created by boycott 
on the footing of this assumed position of international relations. 

On 27 February 1947 the prosecution objected to the extracts from the 
conference on the limitation of armaments at Washington being admitted 
in evidence in this case. Mr. Carr in making the objection observed that 
there must be some limit to the extent to which PRELIMINARY DiscussioNs can 
be taken as aids to interpreting an agreement finally signed. We over-ruled 
this objection and accepted the extracts as evidence. ' 

When the question is one of construction of the agreement or of ascertain
ment of the. intention of the parties, it must ordinarily be decided on a 
consideration of the contents of the documents themselves, with such 
extrinsic evidence of surrounding circumstances, as may be required to show 
in what manner the language of the document is related to existing fact. 
No evidence of any intention inconsistent with the plain meaning of the 
words used will be admitted, for the object is not to va~y the language used, 
but merely to explain the sense in which the words are used by the parties. 
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opinions NATURE OF TIIE OBLIGATIONS ASSlJl\il:ED 

under the General Pact for the Renunciation of War recourse must necessarily 
be had, not only to the official of the negotiations, bur to 
various official utterances of spokesmen as Sir Austen 

M. and Senator Borah. Their inter-
pretations of this instrument will be entitled to the closest scrutiny and 
respect. So far as the commitments of the United States ·are concerned, the 
Report of t..~e Senate Committee on Foreign Relations giving its understanding 
of the "true interpretation" of the .Pact conditioning the American ratification 
must also be taken into account, whether by a judicial tribunal or by 
international public opinion . . . To make certain of. the lntcnt of every 
signatory to the Patjt ; to hold every signatory to the strict fulfilment of its 
commitments under that l"'act, it would appear good sense and good ethics, 



172 INTERNATIONAL MILITARY TRIBUNAL 

as well as good law, to give due weight and credit to the interpretations placed 
on this momentous declaration by every signatory prior to ratification." 

THE DEFENSE OFTEN CHARGED US WITH lNCONSISTENCY in our rulings On the 
question of admissibility of evidence in this case. At least some of the 
rulings referred to above would appear to justify such a charge. There 
were a few more instances also like the following: . 

On 26 June 1946 in cross-examining a prosecution witness, the defense 
asked him a question from a prosecution document which had not yet been 
introduced into evidence. The document was not a statement of the witness. 
Objection was made by the prosecution to the use of the document without 
it being introduced into evidence. This objection was upheld and the 
defense was -not allowed to use the document for the purpose. (proc. 
page 1,429) 

On June 29, 1946 the defense in cross-exammm~ a prosecution witness 
asked him a question with respect to a certain document. Objection was 
taken by the prosecution that the document could not be used unless served 
on the prosecution twenty-four hours in advance and processed. This 
objection was also upheld by us and the defense was not allowed to use it. 
(p. I ,368 to I ,371 ; J unc 29, 1946) 

Subsequently, however, on March 5, 1947 when prosecution offered to do 
the same thing in course of cross-examining the defense witnesses, we 
departed from this rule and announced that the rule as to processing and 
serving a copy of the document in advance did not apply in such cases, the 
very essence of cross-examination being the element of surprise. (p. 17,808-12). 
Thus we could not therefore disown our inconsistency in this respect ; hut 
we had a very good explanation as was pointed out by the President. 

The President said: " ... I am not here to offer any apology on behalf 
of the Tribunal, but as you know the Charter says we are not bound by 
any technical rules of evidence. That not merely prevents us from following 
our own technical rules-we could hardly do that because there are eleven 
nations represented and in some particulars they all differ in these technical 
rules-but it has the effect of preventing us from substituting any other body 
of technical rules of our own. All we can do on each piece of evidence as 
it is presented is to say whether or not it has probative value, and the 
decision on that question may depend on the constitution of the court. 
Sometimes we have eleven members ; sometimes we have had a low as 
seven. And you cannot say, I cannot say, that on the question of whether 
any particular piece of evidence has probative value you always get the same 
decision from seven judges as you would get from eleven. I know that you 
would not . . . . You cannot be sure what decision the court is going to 
come to on any particular piece of evidence-not absolutely sure-because 
the constitution of the court would vary from day to day and I would be 
deceiving you if I said decisions did not turn on how the court was consti
tuted from time to time. They do. On the other day in court on an 
important point I know the decision would have been.clifferent if a Judge 
who was not here was present. How are we to overcome that. We cannot 
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rules. \V,. months in to agree upon 
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the of rhe case rnust retne1nbc:r how the 
it characterized to be the structure of the 

entire case 
accused. 

of its relation to each individual 

The 
structure 

or wars of etc of "the 
political and economic domination of East Asia and of the Pacific and Indian 
Oceans and of all countries bordering thereon and islands therein." 

Counts 2 to 5 that the defendants entered into similar unlawful 
as their similar similar unlawful 

aggressive means, of 
that part of the Republic China commonly known as Manchuria; 
(count 2); 

(2) the rest of the Republic of China; (count 3); 
(3) the whole of East Asia and of the Pacific and Indian Oceans etc. 

against the United States, British Commonwealth, France, Nether
lands, Portugal, Thailand, Philippines, and the Soviet 
Union, (count 4) and 

(4) the whole world; (count 5). 

national etc. against various nations separately named in each 
count, and including, in addition to the nations engaged in this prosecution, 
the Kingdom of Thailand. 

All of the defendants are named in each of the seventeen counts above 
enumerated. 

Counts eighteen to twenty-six, inclusive, allege that certain of the 
defendants INITIATED wars of aggression and wars in violation of international 
law, treaties, etc., against China, United States, Philippines, British Common
wealth, France, Thailand, Soviet Union and the Mongolian Peoples Republic. 

Counts twenty-seven to thirty-six, inclusive, charge the defendants with 
WAGING wm·s of aggression and wars in violation of international law, 
treaties, etc. 

All of these, ex~ept 33, 35 and 36, name all of the defendants. Count 
thirty-three alleging the waging of war against France, Count thirty-five 
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alleging the waging of war against the Soviet Union, and Count thirty-six 
alleging the waging of war against the Mongolian Peoples Republic and the 
Soviet Union, do not include certain defendants. 

Counts thirty-seven and thirty-eight allege that the defendants named 
therein conspired together TO MURDER any and all such persons, both military 
and civilian, as might be present at the place attacked in the course of 
initiation of unlawful hostilities against the United States, Philippines, 
British Commonwealth, Netherlands and Thailand. 

Counts thirty-nine to forty-three, inclusive, charge specific MURDERS at 
specified places, including Pearl Harbour, Kota Balun, Hongkong and the 
attack on H.M.S. PETROL at Shanghai, and at Davao in the Philippines, 
in which many persons were murdered. 

Count forty-four alleges that all of the defendants participated in A 

CONSPIRACY :FOR THE MURDER OF PRISONERS OF WAR and civilians on land and 
at sea. 

Counts forty-five to fifty, inclusive, allege sPEClHC ACTS oF MURDER against 
defendants named therein at various places in the Republic of China. 

Counts fifty-one and fifty-two allege that the defendants mentioned 
therein MURDERED MEMBERS of the armed forces of the Mongolian and Soviet 
Republics. 

Count fifty-three alleges that certain named defendants CONSPIRED TO 

commit breaches of the law and customs of war in respect of the treatment 
of prisoners ?f war and civilian internees. 

Count fifty-four alleges that certain named defendants ORDERED, AUTI-ro
RIZED AND PERMITTED such offenses. 

Count fifty-five alleges that certain named defendants DELIBERATELY Al'tD 

RECKLESSLY DISREGARDED THEIR LEGAL DUTY to take adequate steps to prevent 
such breaches and thereby violated the laws of war. 

In establishing this case the prosecution relied on what it characterized 
as the "well recognized conspiracy method of proof". The prosecution under-· 
took to prove : 

1. That an over-all conspiracy of a comprehensive character and of a 
continuing nature was formed, existed and operated during the 
period from January 1, 1928 to September 2, 1945; 

2. That the object and purpose of the said conspiracy consisted in 
the complete domination by Japan of all the territories described 
in the indictment and generally known as Greater East Asia ; 

3. That it was the design to secure such domination by wars of 
aggression and in violation of international law and treaties; 

4. That the defendants were members of the conspiracy at the time 
the specific crime set forth in any count was committed. 

According to the prosecution, in view of ,the adoption of the "cons
piracy method of proof" it became unnecessary for it to do more than 
examining and determining the two following questions: 

"1. Has a general and continuing conspiracy o! the character and 
scope set forth in Count 1 c;>f the indi~tment peen established? 
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tion in,/ites 

3. That it tG of vital to grasp the 
of the fact that none of the events which took 

accute11t 3 

for and into 
execution; 

4. That the accused fmrn time to time differed among them-
at no time during the entire course of the conspiracy did 

any of the accused differ with the others on the fundamental 
object of the conspiracy itself; 

AJl of the conflicts were based 

moment ·was timed. 
at 

Rcferri ng to the vastness of the conspiracy charged, Mr. YAJ\iAOKA 

and unbelievable 
to be drawn in a proceeding. A long series of isolated and dis
connected events covering a period of at least fourteen years arc marshalled 
together in hodgepodge fashion; and out of this conglomeration the prosecu
tion asks the Tribunal to find bevond all rca~onable doubt that a "common 

j 

or existed to the objectives stated in the 
indictment, although the prosecution, as is shown by their argument, has 
been hard put to it even to point out an outline of any such common plan 
or consptracy . . . . . Men like .DOHTHARA, J-IASHIMOTO, Hi1 T A, 
HOSHINO, ITAGAKI, KIMURA, KOISO, MUTO, OKA, OSHIMA, SATO, 
SHIMADA, SUZUKI and TOJO, UMEZU and others had no opportunity 
to come into contact with HIROTA during the days he occupied the }'oreign 
Ministership and Premiership; and, of course, HIROTA had no opportunity 
to know any views eatertaincd by those men or views entertained by most 
of the men indicated with him in this case." 
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Mr. YAMAOKA continued: "As all the larger powers in the world 
naturally desire to expand their foreign trade in order to maintain or increase 
the prosperity of their own people and at the same time concurrently take 
appropriate measures to insure the means for self-defense for themselves, it 
is easy to see that had the method pursued here by the prosecution of 
marshalling together hundreds of isolated and disconnected facts been 
applied to the activities over a similar period of other powers, every major 
nation in the world could be adjudged guilty of preparing for and waging 
wars of "aggression", although from their own nationalistic point of view and 
intention there was no such purpose." 

The simple enormity of the charge certainly would not have any 
persuasive effect on us. If it is difficult "to con<:;eive of the thing alleged as 

· being undertaken ·by a group of human beings", it is all the more reason 
why we should not allow ourselves to be readily persuaded to its having 
been undertaken by this group of accused before us. Belief, no doubt, is 
purely mental, and probability belongs wholly to the mind. But we must 
remember that our belief would approximate a correct representation of the 
actual fact only if the data for that fact have fully entered into the mental 
formation of that belief. At least on an occasion like the present, we cannot 
entertain our mind with the pleasure which it is apt to take in readily 
adapting circumstances to one another and even in straining them a little, 
if need be, to force them to form parts of one connected whole. This is 
specially so, when no direct evidence of the fact to be proved could be 
presented to us, and, the presented facts, by inference from which we are 
invited to conclude the enormous conspiracy, mostly admit of a plurality 
of causes. We may not even ignore the possibility of unknown antecedents. 

In view of the most comprehensive character of the conspiracy alleged 
in Count 1, the prosecution contends that if that conspiracy is found to 

have been proved and if it be found that each of the accused either was a 
party to it from the beginning or joined it later it may be unnecessary to 
consider separately Counts 2 to 5. 

In case Count 1 is found as "not proved as a whole" it will then be 
necessary to consider each of those other counts separately against all the 
accused. 

I£ Count 1 is found "proved as a whole" "but one or more of the accused 
is not proved to have participated to that extent", "it would then be necessary 
to consider whether he did participate ... in one or more of the con
spiracies charged in Counts 2 to 5." 

In the submis~ion of the prosecution "a man who joins the conspiracy 
late may adopt the fruits of that conspiracy as he finds them and thereby 
approve after the event a policy which he did not support at that time." 

At the same time we have the following assurances given by the 
Prosecution : 

(a) That each and every defendant is charged .with the crimes 
solely because of the responsibility he bears for his contribution 



the formulation in whole or m of 
policy. 

(i) That no man has been with either crimes 
CrJ1T1es and tTHnes 

some for the 

crnncs. 

The Prosecution then urged as propositions of law: 

That the wars of 
treaties, etc., 
and waging such 

aggression and in violation of 
illegal and unjustifiable, any 

wars amounted to n1urder ; 

those 

2. That any and all persons who were members of the over-all 
conspiracy above described, became individually and severally 
criminally responsible and liable for each and every act committed 
in the course of the conspiracy : 
(a) Whether that act be the unlawful or waging 

of war; 
·whether it be a murder as indicated above ; 

(c) Whether it be any other atrocity in violation of law c.orrnnitted 
m the course of 

defendant was member of the at the 
time any specific act charged in any count was committed is guilty 
of the crime which the acts constitute, irrespective of the question 
whether he personally participated therein or not. 
(a) "That if a man joins a conspiracy of the kind alleged in 

Count 1, he necessarily leaves the matters like that of deciding 
upon or directing any particular advance, at any particular 
time, to be determined by those of his fellow conspirators, 
who would, from time to time, be in power. "A man who 
has once joined the conspiracy cannot therefore absolve 
himself from responsibility for the subsequent actions of his 
co-conspirators merely by showing that he was not personally 
in favour of a particular action which they took, specially if 
his opposition was based on merely prudential grounds, pro
vided that action was within the scope of the original 
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conspiracy, and he did not definitely dissociate himself 
frmn it." 

(b) Once two or more persons have agreed to commit a crime, 
each of them is responsible for all subsequent acts and words 
of the others done or uttered within the scope and for the 
purposes of that agreement, and if the crime is actually 
committed by any of them, all can be convicted of it. 

(i) Where the agreement is that if in the course of pursuing 
an object, which may or may not itself be a crime, certain 
circumstances arise, a crime or further crime shall then 
be committed and in those circumstances it is then com
mitted in accordance with the agreement by one of them, 
all can be convicted of that crime or further crime and 
each is bound by the decision of the others as to whether 
it should actually be committed or not. · 

(ii) Equally, if they plan or set out to achieve an object which 
is not in itself a crime and agree that if necessary for 
that purpose a certain crime shall be committed, and one 
of them does commit it, all can be convicted of it. 

(c) (i) If any one having entered into the conspiracy and having 
taken part in the preparation for committing the offenses 
alleged, be out of office when the actual offense is com
mitted, he is not exonerated from liability: The mere 
fact of his inability, because of his loss of office, to take 
part in the final decision to commit that offense cannot 
absolve him, provided it is within the class of olienscs 
which he had agreed to commit: He must be taken to 
have delegated to his successors, in the direction of the 
conspiracy, the choice of action. 

(ii) If, being still in office, he objected to the act in question, 
or, even strove to prevent it or stop it, but ultimately 
allowed his scruples to be overruled and continued in 
office, he is liable for the act. 

' The propositions of law, thus enunciated by the prosecution, certainly 
raise very grave questions for national societies of the so-called International 
Community. They involve unprecedented risk and responsibility on the part 
of those who might be called upon to work the machinery of their own 
national governments. The enormity of the risk will, I believe, be adequately 
appreciated only if we remember that for the alleged behaviour they are 
to be answerable to international authorities, whoever they be. Keeping in 
view the character of the present-day international life, these propositions 
must be very carefully examined and, in so doing, we must keep distinct 
THE FOLLOWING TWO CONSIDERATIONS: (1) the ripeness of conditions for th~ir 
transposition into rules of law in international life; (2) the method to be 
followed to effect this transposition. • 

I shall examine what the Prosecution presented to us as "the law of 
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That the Charter is conclusive as to the and 
to clll matters of evidence and 

That AS TO THE CRIMES LISTED in Artid<: 5 
(i) The Charter is and 

international law as 
to be MERELY of 

it existed from at least 1928 onwards 

The Tribunal is to examine this and to base 
judgment on its own decision in this respect. 

PROVISIONS OF THic CHARTER with to conspiracy, planning, 
accessories and the common responsibility of those 

engaged in a common plan REPRESENT THE GENERAL PRINCIPLES OI' 

CIVILIZED NATIONS." 

one of the 
are themselves part of international law. 

4. The provisions in the Charter arc FOHMS of charge and of 
proof of responsibility: 
(a) As such "these are within the power of the Supreme Commander 

TO LAY DOWN." 

5. There is an important distinction between conspiracy as a 
crime, and conspiracy as the METHOD oF PROOF of a crime alleged 
to have been committed by several persons jointly. 
(a) The principles are similar but the appiication of them is different. 
(b) These principles are applied to a joint crime, even if it is not 

one, the conspiracy to commit which, is a separate crime. 
The prosecution .,offered to accept the law in this respect to be a~ 

expounded in the Nurnberg judgment; namely, 



184 INTERNATIONAL MILITARY TRIBUNAL 

(t) that the conspiracy must be clearly outlined in its criminal purpose; 
(ii) that it must not be too far removed from the time of decision and 

action; 
(iiz) that the planning to be criminal must not rest merely on the 

declaration of party program; 
(iv) that there must be a concrete plan to wage war of the l<ind 

characterized as aggressive. 

Mr. Brannon for the defense assailed the above propositions of law and 
laid stress on the factual differences between the Nurnberg case and the 
present in this respect. His criticism was levelled against each one of the 
prosecution approaches as specified above. These would indeed require close 
scrutiny. But I should proceed to examine the facts first. 

In order to establish the existence of the conspiracy alleged in the 
indictment the prosecution offered to prove the common design and con
tended that once the common design was established, all the evidence, 
regardless of how disconnected it might seem to be, or regardless of how 
disconnected the actions of the various defendants might seem, would fall 
easily into its proper and logical sequence. 

The common design or object of the conspiracy is given in Count 1 to be: 

1. That Japan should secure the military, naval, political and economic 
domination of 
(a) East Asia, 
(b) The Pacific and Indian Oceans, 
(c) All countries bordering thereon and islands therein. 

2. That for that purpose Japan should wage 
(a) declared or undeclared war, 
(b) wars of aggression, 
(c) wars in violation of 

(i) international law, 
(ii) treaties, 

(iiz) agreements and assurances. 

As has been stated above, Counts 2 to 5 also relate to charges of con
spiracy, each in respect of a particular territory. In them, the object of the 
conspiracy is given to be (1) to secure ... domination of the territories 
named therein and (2) for that purpose to wage wars of the character stated 
above in connection with Count I. The method of such domination is 
alleged to be "either directly or by establishing a separate state under the 
control of Japan." 

Count I does not specify any date on which such conspiracy was formed. 
The date is given as "between 1st January 1928 and 2nd September 1945". 

As I understand the prosecution case, its contention is that the alleged 
conspiracy was entered into at ·some date prior to this period and that it 
existed and continued to exist during the entire specified period. This must 
be so. Otherwise the acts of different dates of this. period cannot all be 
caught in the net of the alle~ed conspiracy. The Prosecution summat:ion 
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Comdr. C. T. Cole, U.S.N., of New York City, N.Y., Prosecutor 
on the International Prosecution Staff, stands on the Lectern 
at the International Military Tribunal For The Far East, 

Tokyo, japan . 

• 
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]'vlanchuria 
(i) That m 

m which she cxercised extra territorial powers; 
1927 the Japanese Government formulated a 

toward China which resulted in sending 
to China in 1927 and in April 1928; 

political w-riters and speakers advocated public 
lVIanch uria ; 

for the creation of an incident 
would basis for 

and in lVIanchuria ; 
I93I. a provocative occurrence which 

Iws come to he known as 'the Mukden incident' was 
"""u"u and executed; 

That it was followed by immediate military aggression well 
prepared and on the alert for the occasion, resulting in 
the occupation of the three nor.th-eastern provinces of China 
and ultimately in the setting up of a puppet regime there: 

(vi) That the real purpose of this invasion was the acquisition of 
proprietary interest in Manchuria ; 

3. (a) That Japan, through these accused, gradually extended her 
aggression to other parts of China ; 

(b) That throughout, the pattern and design conformed to one 
simp~ plan, though the details varied from time' to time ; 

4. That the waging of aggressive warfare against China was aided 
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and facilitated by military groups acting in concert with 
civilians in securing control of governmental departments and 
agencies; 

(b) That the power involved in the Imperial Ordinance of 1936 
providing that the Minister of War must be a General or 
Lt. General on the active list and that the Minister of Navy 
must be an admiral or vice-admiral on the active list, was 
utilized by the Army in obtaining domination and control 
of the Government and promoting Japan's policy of expansion 
by force; 

(c) That taking advantage of the express provisions of the Japanese 
Constitution making a sharp distinction between matters· of 
general affairs of state and matters pertaining to the Supreme 
Command under the Army and Navy, the conspirators, 
throughout the life of the conspiracy, constantly tended to 
enlarge the scope of matters contained within the concept of 
Supreme Command at the expense of matters belonging to 
general affairs oE state ; 

(d) (i) That militaristic cliques and ultra-nationalistic secret socie
ties resorted to rule by assassination ancl thereby exercised 
great influence in favour of military aggression; 

(ii) That assassinations and threats of revolt enabled the military 
branch more and more to dominate the civil government 
until on October 1941, the military acquired complete and 
full control of all lmmchcs of the Government, both civil 
and military; 

(iit) That the military hierarchy caused the fall of the Yonai 
Cabinet in July 1940, in order to advance aggressive object; 

5. That determination on the part of Japan and \hose responsible for 
Japanese policy to continue the program of expansion by force 
would be evidenced by 
(a) withdrawal of Japan from the League of Nations; 
(b) decision not to adhere to the London Naval ,Treaty; 
(c) refusal to attend the Nine-Power Treaty conference at Brussels; 
(d) fortification of mandated islands in violation of the trust under 

which she obtained them ; . 
6. (a) That before committing herself to extensive military aggression 

against China in 1937, Japan sought and obtained an alliance 
with Germany on 25 November 1936 (Anti-Comintern Pact) 
and entered into a secret treaty with Germany; 

(b) That in order to enable her to further aggression, Japan con
cluded the Tripartite Treaty with Germany and Italy on 
20 September 1940; 

7. That from the early days of conspiracy Japan had determined to 
wage war against the United States for the purf>ose of executing her 
Greater East Asia Policy ; 
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Nlr. David Nelson Sutton (West Point, VA.) stands at the Lectern of the War Crimes 
Trials, International Military Tribunal For The Far East, War Ministry Building. 
Tokyo, Japan. Mr. Sutton is producing evidence on behalf of the Prosecution. Twenty-

five alleged major Japanese War Criminals (Right Bacllground) are on trial here . 

• 
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in China and other 
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Different counsd for the the case involved iu different 
sections of this Almost every one of them said something about 
this conspiracy and tried to connect his phase of the case with the over-all 
conspiracy aHegcd in Count J. These opening statements would throw 
considerable light on THE PROSECUTION APPROACH of the case though all the 
learned counsel coulci not always avoid in1.!amatory and oratorical expressions 
and emotionalized generalities, 
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The defense, of course, disputed this charge of conspiracy, and charac
terized it as a fantastic one. 

Different counsels for the defense summed up the cases on the different 
phases. Of these I would specially mention in this connection the summa
tions on head 1 of Appendix A of the Indictment by Mr. OKAMOTO and 
Mr. Brooks, heads 2, 3, and 4 by Mr. Lazarus, head 5 by Messrs Blewett and 
Brannon, head 7 by Mr. Cunningham, head 8 by Major Blakeney as also 
by Major Furness and head 9 by Mr. Logan and Major Blakeney. 

I would, first of all, proceed to see how far the evidence on record goes 
to establish the over-all conspiracy as alleged in the indictment. 

As has been claimed' by the prosecution, the existence of the over-all 
conspiracy as alleged in Count I is indeed "the basic matter of transcendent 
importance in this case." While considering the defense objection relating 
to the jurisdiction of the Tribunal, I have already expressed my view that 
the crimes triable by this Tribunal must be limited to those committed in 
or in connection with the hostility or hostilities which ended in the surrender 
of the 2nd September 1945. The Manchurian Incident of 1931, the subse
quent activities of Japan in the provinces of Liaoning, Kirin, Heilungkiang 
and Jehol, the hostilities between Japan and China prior to the Marco Polo 
Bridge Incident of 1937, the armed conflicts between Japan and the U.S.S.R. 
relating to the Lake Khasan Affairs, and the Khalkhingol River Affairs, 
and the Ladybird and the Panay Incidents should all fall outside the juris
diction of the Tribunal unless they can be caught within this widely spread 
net of over-all conspiracy. According to the defense, unless caught within 
rhis net, even the hostilities in China between the period from the Marco Polo 
Bridge Incident of 1937 and the formal declaration of war by China on 
9-12-41 and the alleged aggressions in Thailand, French Indo-China and the 
Mongolian People's Republic would also be beyond our jurisdiction. I shall 
consider these questions in their appropriate places. ' 

In its summation, the prosecution offered an analysis of this conspiracy 
m four successive steps, namely,-

). "Obtaining control of Manchuria" ; 
2. "The expansion of control and domination from Manchuria to all 

the rest of China" ; 
3. "The preparation of Japan for aggressive war internally and ~y 

alliance with the Axis Powers" ; 
4. "The further expansion of the conspiracy into the rest of East 

Asia and the Pacific and Indian Oceans by further aggressive wars." 
I shal try to follow this division of steps in my examination of the 

evidence. 
While considering the evidence adduced in this case on this matter we 

should remember: 
I. That the fact to be proved is the existence of the conspiracy as 

asserted in the indictment ; 
2. (a) That though in its· opening statement tbe Prosecution spoke 

about direct evidence, ultimately it did not claim to have 
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Attorneys defending Tojo (alleged major war criminal) and his co-defendants are 
shown seated aror<nd the Defemfe Table at the War Crimes Trial, International ''1ilitarv 

Tribunal for the Far East, War Ministry Building, Tokyo, japan . 
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the evidence cslabliRhes the incident or the occurrence as a 
matter of fact; 

so, whether the lnddent or occurrence m can be 
explained away from the proposed inference of conspiracy. 
If there is any other good and sufficient EXPLANATION of the 
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cannot entertain our m.ind with this which it is apt to take in 
adapting circumstances to one another. \Vc must avoid all eagerness to 
accept as real anything that may lie in the direction of our unconscious 

comes dangerously near to the aim of the impulses. 

Let us have the 
its su1runation. 

with the murder of 

to this incident the Lytton Commission reported: "The res
for this murder has never been established. The tragedy remains 

shrouded in mystery, but the suspicion of Japanese complicity to which it 
gave rise became an additional factor m the state of tension which Sino-
Japanese relation had reached by that time." 

The prosecution claims that it has succeeded in adducing additional 
evidence in the case hdore us to clear up the mystery and establish as a fact 
that it was the doing of the Japanese and that it was done "w carry out the 
objective of the com;piracy" as charged in Counts 1 and 2. 

We shall have to examine this evidence to see the following: 

1. ¥/hether what was shrouded in mystery according to the Lytton 
Report has now been cleared up and Japan's complicity dearly 
established. " 

2. A"Suming that it has been so established, what evidence is there to 

25 
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connect this incident in any way with any larger conspiracy as 
asserted by the prosecution. 

The second is indeed an essential link in the whole chain. For, this 
incident seeks to introduce T ATEKA W A as a conspirator, and, his connection 
with the Mukden Incident is resorted to, in order to establish the conspira
torial character of that incident as also to locate the conspiratorial group. 

The prosecution next places the following facts in the chain: 
I. The fall of the TANAKA Cabinet in July 1929 and the accession 

of the HAMAGUCHI Cabinet with the revival of the friendship 
policy. 

2. The organization of Sakura-Kai in October 1930. 
3. Attempts on the part of the conspirators, who were hitherto outside 

the duly established Government of Japan, to seize the Government: 
(a) One such effort being the March Incident of 1931. 
(b) Another, the attempted assassination of Premier HAMAGUCHI. 
(c) Fall of HAMAGUCHI Cabinet and accession of WAKATSUKI 

Cabinet on the 14th April 1931. 
4. The Mukden Incident of September 18, 1931. 

(a) The Lytton Commission left 'the authorship of this incident 
unsolved. 

(b) Additional evidence has been adduced in this case to remove this 
doubt and establish that it was the result of a plot by the 
Kwantung Army. 

(c) That this plot was also a part of the master conspiracy. 
5. Further attempts to seize the Government being the October Inci

dent of 1931. 
6. The fall of WAKATSUKI Cabinet in December 10, 1931 and the 

accession of the INUKAI Cabi1l.et. 
7. The conquest of Manchuria and establishment of a puppet govern

ment there. 
We shall take up these several matters one by one and examine to what 

extent they have been established by the evidence adduced and how far they 
lead to the alleged master conspiracy. 

The most important evidence in this phase of the case is the Lytton 
Commission Report which is Exhibit 57 in this case. Both parties relied 
largely on this report; but both parties sought to supplement the same with 
additional evidence. Before proceeding to consider the items specified above, 
I would prefer to deal with this Lytton Commission Report first. Indeed this 
is the basic document on this phase of the case and, it must be admitted, 
is a very valuable document for our purposes. In its analysis of the conspiracy 
in this step the prosecution mainly relied on this document. 

A careful scrutiny of this report is essential in order to appreciate the 
real character of the events that happened and the legal position of the 
parties in relation thereto in international life. 

After a very careful review of the facts and circun::wstances of the case the 
Commission dismissed the past with this final reflection : "It must be 



anyone to express 
one country has declared war 

involved 
to be, They 

imimate knovv
should entitle 
case }n which 

exhaust-

military operations had been legitimate 
the right of which was ""''"'''~'"' in all the multilateral treaties mentioned above, 
and was not taken away any of the resolutions of the Council of the League, 

Besides pages, giving an account of t]::le 
of rhc Commission and an appendix 

the Far East of the League of 
consists one hundred 
one lltlndrcd both 

leaders in business and and represen-
tatives of various organizations in Chiua and Information was 
received through neutral technical advisers and a mass of documentary 
evidence accumulated. The main portion of the report is devoted to a 
narrative and appreciation of events and conditions resulting from the 
political and economic development of Manchuria. The report outlines the 
dcvclopinent in China since the Revolution of 1911 and the differing principles 
and policies adopted by China and Japan respectively in intercourse with 
western nations. The actions of the various western members of the inter
national society in respect of the Chinese Territory are justified as being 
almost inevitable) being the inevitable reasonable consequences of the failure 
on the part of the Chinese sovereign to exercise full territorial sovereignty 
therein in special rela.fion to the safe-gw:n·ding of alien life and property 
according to the 'Western standanl. The increasing importance of Manchuria 
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as an economic entity is described in connection with the geographical, 
political and economic conditions affecting the relations of Manchuria with 
China, Japan and Russia. The report deals with the successive changes in 
the Government of Manchuria due to the Sino-Japanese War of 1894-95 and 
Russo-Japanese war ten years later, both of which were fought to a great 
extent on Manchurian Territory. The various negotiations and treaties are 
outlined, leading to the very complicated status of the different zones of 
Manchuria as they existed prior to events of September, 1931. Attention is 
also given to the various incidents, such as the Korean riots and the killing 
of Captain Nakamura, which may be taken as preludes to the seizure of 
Mukden. An entire chapter (Chapter IV) is elevated to the military events 
in Manchuria on and subsequent to September 18. 

The report was signed by the members of the Commission on September 
4, 1932. 

I give below the few relevant salient facts l'OUND AND RECORDED by the 
Commission : 

l. TuE EVENTS OF SEPTEMBER 18, 1931, which first brought the present 
conflict to the notice of the League of Nations, were but the out
come of a long chain of minor occasions of frictions, indicating 
a growing tension in the relation between China and Japan. 

2. The nationalist aspirations of the Republic of China, ·the expansionist 
policy of the Japanese Empire and of the former Russian Empire, 
the present dissemination of Communism from the U.S.S.R., the 
economic and strategic needs of these three countries: Such 
matters as these, for example, arc factors of fundamental importance 
in any study of the Manchurian Problem. 

3. The dominating factor in Ch,ina is the modernization of the nation 
itself which is slowly taking place. 

4. China today is a nation in evolution showing evidence of transition 
in all aspects of its national life. Political upheavals, civil wars, 
social and economic unrest, with the resulting WEAKNESS OF THE 

CENTRAL GOVERNMENT, have been the characteristics of China since 
the Revolution of 1911. 
(a) Those conditions have adversely affected all the nations with 

which China has been brought into. contact and, until 
remedied, will continue A MENACE TO WORLD PEACE and a 
contributory cause of world economic depression. 

5. (a) At the beginning of the Nineteenth Century the improvement 
of modem communication diminished distance and brought 
the Far East within easy reach of other nations: 

(b) But, in fact, China was not ready for the new contact when 
it came. 

(c) (i) As a result of the Treaty of Nanking, which ended the 
War of 1842, some ports were o.ecned to foreign trade 
and residence. 
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of the Child signed a 
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President, wnc: then inaugurated. 

(c) (i) With the abdication of the .Emperor, hi~ representatives m 
the provinces, prefectures and districts lost the influence 
and prestige derived from his authority. 

(iz) The., gradual substitution of military for civil governors in 
the provinces was an inevitable consequence. 
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(iiz) The post of central executive also could be held only by 
the military leader who had the strongest army or was 
supported by the strongest group of provincial or local 
military chiefs. 

(iv) This tendency towards military dictatorship was more 
apparent in the north than in the south: In the southern 
province Dr. Sun Yat Sen and the other leaders remained 
faithful to the idea of constitutionalism. 

10. (a) The First Parliament was convened in Peking in 1913 under 
Yuan Shih-Kai. 

(b) He contracted a huge foreign loan without the consent of 
Parliament. This brought his political opponents of the 
Kuomintang or National Party under Dr. Sun's leadership 
into open revolt. 

(c) During this time China was ravaged by waning factions; and 
the ever present bandits grew into veritable armies. 

(d) In 1923 Dr. Sun Yat Sen REORGANIZED THE KuoMINTANG with 
"THREE PRINCIPLES OF THE PEOPLE"-National Independence, 
Democratic Government and Social Reorganization. 

(e) (i) In 1927, a central government was established at Nanking. 
(ii) For a time unity was maintained in the services. But not 

even the semblance of unity could be preserved when 
powerful war-lords concluded alliances amongst themselves 
and marched their armies against Nanking. Though they 
never succeeded in their object, they remained, even after 
defeat, potential forces to be reckoned with. 

II. Disruptive forces in China are still powerful. 
12. (a) At the time of the Washington Conference, China had two 

completely separate governments, one at Peking and one at 
Canton, and was disturbed by large bandit forces-prepara
tions were being made for a civil war involving all China. 

(b) As a result of the Civil War, which was preceded by an 
ultimatum sent to the Central Government on January 13, 
1922, when the Washington Conference was still in session, 
the Central Government was overthrown in May, and the 
independence of Manchuria from the Government installed 
at Peking in its place was declared in July by Marshal Chang 
Tso-Lin. There existed no fewer than three governments 
professing to be independent. 

(c) THE DANGER OF CIVIL WAR EXISTS AND MUST CONTINUE TO EXIST 
so long as the Central Government lacks the material means 
to make its authority swiftly and permanently felt all over 
the country. 

13. (a) The influence of the Kuomintang has introduced into the 
nationalism of China an additional ancl abnormal TINGE OF 
BITIERNESS AGAINST ALL FOREIGN INFLUENCE, and has EXPANDED 
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<tttltude 

the 

contribtlte 
which the present 

conflict arosc--
(i) The use made of economic 

(ii) The introduction of anti-foreign propaganda into the 
schools .. 

(c) Unaccompanied by effective internal reforms or improvements 
in national standards, THIS ATTITUDE TENDED TO ALARM THE 

FOREIGN POWERs and to increase their reluctance to surrender 
the which are at the mornent their 

1 ri In conneu:ion with the problems of maintaining law and order, the 
CHINA 

order 
completely, provincial authori-

on account of the distance of the Central Government, 
must be allowed to usc their own judgment in handling provincial 
affairs. Under such conditions, independence of mind and action 
may easily cross the boundary of law, with the result that the 
province gradually takes on the aspect of a private estate. 

17. (a) BANDiTRY HAS ALWAYS EXISTED IN CHINA and the administration 
has never been ahle to suppress it thoroughly . . . In more 
recent times, bandits have also originated from the ranks of 
unpaid soldiers. 

(b) liandit suppression has been long neglected: The soldiers even 
co-operate with bandits. 

18. (a) Trm Co~rvruNIST MovEMENT IN CmNA gained considerable 
influence since l9Zl. After a period of tolerance with regard 
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to Communism there was a complete break between 
Kuomintang and Communism in 1927. 

(b) The recrudescence of civil war favoured the growth of com
munist influence in the period between 1928 and 1931. A 
Red Army was organized, and extensive areas in Kiangsi and 
Fukien were Sovietized. 

(c) Communism in China not only means, as in most countries ... 
either a political doctrine held by certain members of existing 
parties, or the organization of a special party to compete for 
power with other political parties. It has become an actual 
rival of the national government. It possesses its own law, 
army and government, and its own territorial sphere of 
action. For this state of affairs there is no parallel in any 
other country. 

(d) Large parts of the Provinces of Fukien and Kiangsi, and parts 
of Kwantung, are reliably reported to be completely 
Sovietized. Communist zones of influence are far more 
extensive. They cover a large part of China, south of the 
Yangtze, and parts of the provinces of Hupeh, Anhwci and 
Kiangsu north of that river. Shanghai has been the centre 
of the communist propaganda. Individual sympathisers with 
communism may probably be found in every town in China. 

(e) Armed struggle with the communist armies continues even now. 
19. So far as Japan is China's neareBt. neighbour anrl largest customer, 

she has suffered more than any other power from the lawless. 
conditions in China due to the inadeC]uate means of communication, 
the danger of civil war, banditry and the menace of Communism. 

She has more nationals than any other power, who would 
suffer if they were made amenable to Chinese law, justice and 
taxation under present conditions. 

20. (a) Japan felt it impossible to satisfy Chinese aspirations Sel long 
as satisfactory SAFEGUARDS TO TAKE TirE PLACE OF HER TREATY 
RIGHTs could not be hoped for. 

(b) (i) }APAN's ANXIETY TO SAFEGUARD TI-lE LIFE AND PROPERTY OF HER 
SuBJECTS IN CHINA CAUSED HER TO INTER:'ENE REPEATEDLY IN 
TIMES OF CIVIL WAR OR OF LOCAL DISTURBANCES. 

(ii) Such actions were bitterly resented by China. 
21. This issue, however, though AFFECTING JAPAN TO A GREATER EXTENT 

THAN OTHER POWERs, is not a Sino-Japanese issue alone. China 
demands immediately the surrender of certain exceptional powers 
and privileges because they are felt to be derogatory to her 
national dignity and sovereignty. The Foreign Powers have hesi
tated to meet these wishes as long ·as conditions in China did not 
ensure adequate protection of their nationals, whose interests 
depend on the security afforded by the enjoym.ent of special treaty 
rights, 
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years ago 

nor can n 

coul.d not have attracted 
large 

At first the l\1anchurian conflict was between Russia and 
between China and her two 

(i) At l\!Ianchuria entered into of 
policies ONLY as an area, only for its strategic posltlon. 

IT BECAME COVETED FOR ITS OWN SAKE later, when its 
mineral and resources had been 

discovered. 
were in the first instance 

Russia at the expense of China. 
The Sino-Japanese War of 1894-1895 had given Russia an 

to intervene, ostensibly on behalf of China, 

China ceded to the ·rrcaty of Shimonoseki in 
the Liao-nmg Peninsula in South l\llanchuria. 
• Japan was forced by diplomatic pressure to return to 

China this Peninsula. 
In 1898 Russia secured a lease for twenty-five years of 

the southern part of this Peninsula which Japan had been 
forced to give up in 1895. 

(iv) In 1896 Russia secured railway building and operating rights. 
(v) In 1900 Russia occupied Manchuria on the ground that the 

Boxer Rising had endangered her nationals. 
(vi) Other Powers protested and demanded the withdrawal of 

he~ forces-but Russia delayed. 
(vii) Russia was trying to enter into a secret Sino-Russian Treaty 
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m 1901, by the terms of which Chipa was to engage not 
to transfer to other nations or their subjects, without the 
consent· of Russia, mines or other interests in Manchuria, 
Mongolia and Sinkiang, and to confer on Russia many 
special privileges including the .maintenance of special 
guards. 

(b) (i) Japan followed these maneuvers with particular attention. 
(ii) On January 30, 1902, she concluded the Anglo-Japanese 

Treaty of Alliance. 
(iiz) In July 1903 Japan began negotiations with Russia urging 

for the maintenance of the policy of the Open Door and 
the territorial integrity of China. 

(iv) Having met with no success in her negotiations she resorted 
to war on February 10, 1904. China remained neutral. 

(v) Russia was defeated. On Septembe1: 5, 1905, the Treaty of 
Portsmouth was concluded whereby Russia relinquished 
her exceptional rights in South Manchuria in favour of 
Japan.· 

(vi) By the Treaty of Peking of December 1905, China accorded 
her sanction to this transfer to Japan of the Kwantung 
leased territory and of the southern branch of the Russian 
controlled Chinese Eastern Railway as far north as 
Changchun. 

(vii) In an additional agreement China granted to Japan a con
cession to improve the military railway line between 
Antung and Mukden. 

(viiz) In 1906 the South Manchurian Railway Company was 
organized by Japan. 

(ix) Japan utilized the privileges so acquired in furthering the 
economic development of South Manchuria. 

(x) China at first showed little activity in the field of develop
ment. 

(xt) Even after the Treaty of Portsmouth, which affirmed Chinese 
sovereignty in Manchuria, the economic activities of 
Russia and Japan in developing Manchuria figured more 
prominently. 

(c) In 1910, Japan annexed Korea. This annexation indirectly 
increased Japanese rights in Manchuria. 

(d) (i) In 1915 as a result of Japanese "twenty-one demands", 
Japan and China signed a treaty and exchanged notes on 
May 25 regarding South Manchuria and Eastern Inner 
Mongolia. 

(it) By this Treaty the leases of the Kwantung Territory 
including Port Arthur and Dalany (Now-Dairen) and the 
concessions for the South Manchuiia and the Antung
Mukden Railways were all extended from twenty-five years 
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the 

North Manchuria. 
This resulted in the Sino-Russian Agreement of May 31, 

1924. 
China was intoler:1nt of even what remnant of interest 

remained with U.S.S.R. after this Agreement of 1924 and 
made final efforts to the Soviet 
influence Manchuria m 1929. 

This resulted across the 

24. The Chinese Revolution of I9l1, which resulted in the fall of 
the Manchu as stated in number 9, was not 
favoured the then Manchurian authorities. These authori
ties.succceded in saving Manchuria from the turmoil of civil 
war by ordering Chang Tso-Lin to resist the advance of the 
revolutionary troops. 

(b) When the Revolution resulted in the establishment of the 
Republic, Manchuria accepted the fait accompli and volun
tarily followed the leadership of Yuan Shih··Kai, the first 
President of the Republic. 

(c) (z) In 1916 Chang Tso-Lin was appointed military governor 
of Fontien Province concurrently acting as civil governor. 

(ii) IN JVLY 1922 CHANG Tso-Lm REK'OUNCED ALLEGIANCE TO THE 

CENTRAL GoVERNMENT AND 1\fAINTAlNEn COI\1PLETE INDEPEN-
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DENCE of action in Manchuria until he extended his autho
rity south of the wall and became master of Peking as well. 

(iii) He expressed his willingness to respect foreign rights and 
accepted the obligations of China; but he requested 
foreign powers to negotiate henceforth directly with his 
administration in all matters concerning Manchuria. 

(iv) Accordingly, he repudiated the Sino-Soviet Agreement of 
May 31, 1924, and persuaded the U.S.S.R. to conclude a 
separate agreement with him in September 1924. This is 
his Mukden Agreement with U.S.S.R. 

(v) This fact emphasized Chang Tso-Lin's insistence on the 
recognition of his complete independence both in domestic 
and foreign policy. 

25. (a) (z) Chang Tso-Lin became involved in Chinese Civil War. 
(iz) In her own interest Japan advised him to keep out of the 

factional strife in China and concentrate his energy on the 
development of Manchuria. 

(iiz) The Marshal resented this advice and disregarded it. 

(b) At one time he succeeded in advancing into Northern Provinces. 
Ultimately he was defeated and Japan in her own interest in 
South Manchuria advised him to withdraw his armies into 
South Manchuria before it was too late. THE OBJECT OF JAPAN 
was to save Manchuria from the evils of civil war which 
would have resulted from the entry of a defeated army 
pursued by its victors. 

(t) The Marshal resented the advise, but was obliged to 
follow it. 

(it) He left Peiping on June 3, 1928, for Mukden, but was killed 
on the next day by an explosion which wrecked his train 
just outside the city. 

(iii) The responsibility for this murder has never been established. 
The tragedy remains shrouded in mystery but the suspi
cion of Japanese complicity became an additional factor 
in the state of Sino-Japanese tension. 

(iv) One of the reasons for this suspicion \Vas that in the last 
years of his life, Marshal Chang showed increasing un
willingness to allow Japan to profit by the privileges she 
derived from various treaties and agreements. 

26. (a) After the death of Marshal Chang Tso-Lin, his son, Chang 
Hsueh-Liang, became the ruler of Manchuria. 

(b) (i) In December 1928 he accepted the National Flag and 
declared his allegiance to the Central Government. 

(iz) He was made the Commander-in-Chief of the North Eastern 
Frontier Army and was also confi~med as Chief of the 
administration of Manchu.ria with addition of Jehol. 
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country. 

rhe rnemory of their 
In 

The war was lifc·and-death in sclf..defensc 
against the menace of Russian encroachments. 

interest in l\/Ianchuria began ten years before that 
waT. 

The war with China, in 1894-1895, ended m of 
Peace Shimonoseki ceded to 
c30VERElGNTY the Peninsula. 

To the Japanese, the fact that Russia, France and 
to renounce their ce~sion does not atfcct their 

the rcslJ l of 
to it which still exists. 

Manchuria has been frcguently referred to as the "lifeline" 
of Japan. 
Fundamental among the intcrest.s of Japan in :Manchuria 
is the STRATEGIC IMPORTANCE OF THIS TERRITORY TO HER SELF

DEFENSE AND NATIONAL EXISTENCE. 

(viz) There are those in Japan who think that she should 
entrench. herself firmly in Manchuria against the possibility 
of attack from. U.S.S.R. 

(viix} Especially in the minds of Japanese military men, the right 
claimed, under agreements with Russia and China to 
station a few thousand railway guards along the South 
M~nchuria Railway is small recompense for the enormous 
sacrifices of their country in the Russo•Japanese War, and 
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a meagre security against the j)ossibility of attach from 
that direction. 

(ix) Patriotic sentiment, the paramount need for military defense, 
and the exceptional treaty rights all combine to create the 
claim to a "special position" in Manchuria. 

(x) Feelings and historical associations which are the heritage 
of the Russo-Japanese War, and pride in the achievements 
of Japanese enterprise in Manchuria for the last quarter
century, are an indefinable but real part of the Japanese 
claim to, a "special position". 

(x1) The signatories of the Nine-Power Treaty of the Washington 
Conference of February 6, 1922, challenged to a large 
extent the claims of a signatory state to a "special position" 
or to "special rights and interests" in any part of China. 

(xiz) Japan's claim was well expressed in Viscount Ishii's Memoirs 
when he said: "Even if the Lansing-Ishii Agreement is 
abolished, Japan's special interests unshakenly exist there. 
The special interests which Japan possesses in China neither 
were created by all international agreement, nor can they 
become the objects of abolition." 

30. Japan's general policy towards Manchuria: 
(a) always has had THE SAME GENERAL AIM-namely, to maintain and 

develop Japan's interests, to obtain adequate protection of 
Japanese lives and properties; 

(b) but with different POLICIES FOR THE REALIZATION of this aim-
(z) the friendship policy of Baron Shidehara rested on the basis 

,of goodwill and neighbourliness. 
(it) the positive policy of Baron Tanaka rested upon miliary 

force. 
(c) The two policies differed largely on the question as to the lengths 

to which Japan should go to maintain peace and order m 
Manchuria. 

(z) The Friendship Policy extended only to the protection of 
Japanese interests there; 

(iz) The Positive Policy placed greater emphasis upon the neces
sity of regarding Manchuria As msrlNCT FROM TilE REST 
oF C:mNA-"if disturbances spread to Manchuria and 
Mongolia, and, as a result, peace and order are disrupted, 
thereby MENACING Japan's special position and rights and 
interests there, Japan would DEFEND them no matter 
whence the menace comes. Japan would take upon her
self the task of preserving 'peace and order' in Manchuria." 

(d) In the policies adopted for realizing the aim specified above 
there was one COMMON CARDINAL FEATURE~namely, to regard 
Manchuria and Eastern Inner Mongolig. as distinct from the 
rest of China. 
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would maintain peace 

more than any· other 
the resentment of the 

to the incident of l8 the Commission observed 
operations of the Japanese troops during this night cannot be 

regarded as measures of legitimate self-defense", but that "it is not impos
sible that the oflicers on the spot have thought that were acting 
in self-defense". 

The 
hostilities between themselves and the Chinese. 

to meet the 
On the 

18 and the night of this plan was 
swiftness and 

and could well avoid a 

with 

traces the origin of the boycott in China as far back as 1893 to the Society 
for the Regeneration of China. From 1925 onward the of the 
boycott were NOT o:t~LY INSPIRED BUT ORGANIZED, CO-ORDINATED AND SUPERVISED 

BY THE KuoMINTANG WITH all the formidable propaganda, using slogans well 
chosen to incite the popular mind against the enemy country. The Japanese 
merchants interviewed by the Commission ins.isted that the boycott as prac
tised in China was an act of aggression. The Commission, though it did not 
confirm this view, refused to sustain the contention of its Chinese assessor 
that the boycott was pursued generally speaking, in a legitimate manner. The 
boycott, the Commission observed, may certainly be a legitimate weapon of 
defense against aggression by a stronger country. We do not know whether 
international jurists wjll some day be obliged to take a much more sophis
ticated attitude toward the boycott than is taken at the present time. The 
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Commission regarded the question whether the organized application of boycott 
to a particular country was consistent with friendly relations or in conformity 
with treaty obligations, to be a problem of international law, and expressed 
the hope that, in the interest of all states, this problem should be considered 
at an early date and regulated by international agreement. 

I have indicated elsewhere my view of the legal position created by such 
movements. "' 

In the above analysis in item 22, I have given the view of the Commission 
regarding JAPAN's OVER-POPULATION PROBLEM. It will be of some importance 
to notice here how the question of over-population in Japan was looked upon 
with much concern in other countries. 

Professor W. Thompson of the University of Miami in pointing out the 
danger spots in world population said: 

"In the Western Pacific area by far the most urgent needs are those of 
the Japanese. Japan is decidedly overpopulated now as compared with most 
other countries. It needs more territory for agricultural expansion, and it 
needs larger mineral resources for the development of its industry. Japan's 
policies with regard to China arc today being determined by this really 
urgent economic need .... Their policy towards China is being, and will 
be, determined by their estimation of the best way to exploit Manchuria ... 
Since this is the customary method of procedure in international relations 
today, it does not in anyway reflect discredit upon Japan ... " 

In connection with the Japanese annexation of Korea in 1910 referred to 
in item 23 (c) above, it will be pertinent to notice the treaties of 1902 and of 
1905 between Great Britain and Japan. Under the Treaty of 1902 the con
tracting parties, while m1.1tually recognizing the independence of China and 
Korea, declared that in view of their SPECIAL INTERESTS in these countries, it 
should be admissible for either of them to take such measures as might be 
indispensable to safeguard those interests from the aggressive action of any 
other powers or from internal disturbances necessitating intervention for the 
protection of life and property. It was further agreed that if either Great 
Britain or Japan should become involved in war with another power in 
defense of their respective interests as above described, the other contracting 
party should maintain strict neutrality and use its best efforts to prevent other 
powers from joining in hostilities against its ally. Should, however, any 
other power or powers take part in the conflict, then, it•was agreed that the 
other contracting party should come to the assistance of its ally, conduct 
the war in common, and make peace in mutual agreement with it. These 
provisions were greatly amplified by the terms of the new Treaty of 1905 in 
substitution of the former agreement. On August 8, 1905, while the peace 
negotiations were in progress at Portsmouth, the Second Alliance Treaty 
was concluded. By the terms of this Treaty it was agreed: 

1. Firmly to maintain the peace of the whole of the Far East and of 
India. 

2. To maintain the independence and territorjal integrity of China 
and to respect the principle of the "open door". 



Korea and accorded her freedom to 
Tlu: chief that 
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of 1899 and 

and SPECIAL lf'T:ERBSTS of the 
Far East and in India. 
a wbole··hearted offensive and defensive 

this 

Conferenct 
rhis claim to a 

This Door doctrine was 
The explanation is believed to 

in China and preferred 
of that o£ international privilege. 

The Sino-Japanese Treaty of 1915 has been mentioned in item 23 (d) of 
the above It may be noticed in that connection that China sought 
to repudiate this treaty as procured by coercion. 

The freedom of consent, which in principle is held to be as necessary 
to the of contracts between states as it is to those between individuals 
may be taken to exist as between states under conditions which would not 
be considered compatible with it in the case of individuals. In international 

agreement, tnade in consequence 

obtaining 
the 

INhatever be the after the Pact of Paris, there is no doubt 
that in 19!5 war ·was a legitimate means of realizing a state's claim. Consent, 
therefore, must be conceived to have been freely given in international 
contracts of those cfays, notwithstanding that it might have been obtained 
by force. It might be contended that this rule should be confined only to 
cases where the claim of the intimidating state relates to compensation for 
alleged past wrongs or security against future possible wrongs and should 
have no application where admittedly the case is one of grant of some 
interest sought by one state from another. As international law cannot 
measure what is due in protection of a state which declares itself to be in 
danger, it regards all compacts valid, notwithstanding the use of force or 
intimidation, provided they do not destroy the independence of the state 
which has thus been ,pbligcd to enter into them. If the Pact of Paris be 
taken as having outlawed all forces, the position would now be quite different. 

27 
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I have summarized above in item 23 (e) (viii) the account given by the 
Commission of the military invasion of China by the U.S.S.R. in November, 
1929. It will be pertinent to notice in that connection that during this 
dispute, the Soviet Government had always taken the position, in answer to 
various memoranda from third power signatories to the Pact of Paris, that 
her action had been taken in legitimate self-defense and could in no way 
be interpreted as a breach of the agreement. 

The Commission gave its view of tll.e three-power intervention in the 
Sino-Japanese Treaty of 1895. I have noticed this in item 23 (a) of my 
analysis. It would be interesting to notice in this connection the world view 
of the legitimacy of this three-power intervention. 

From the point of view of law, the states so intervening were considered 
as going beyond their legal powers. Their excuse or justification could only 
be a moral one. Referring to this particular intervention, HALL REJVIARKED: 

"An instance of such an intervention is not calculated to illustrate the 
disinterestedness of the intervening powers. The original terms of the 
Treaty of Shimonoseki, concluded in April 1895, between China and Japan, 
provided for the cession to the latter of the Liao-tong Peninsula, including 
Port Arthur. Thereupon Russia, Germany and France interposed with what 
was euphemistically termed "a friendly representation", and informed Japan, 
practically un~er the threat of war, that she would not be allowed to retain 
any increase of territory on the mainland. The reason assigned for the 
intervention was the danger to the independence of Korea and the humilia
tion inflicted upon the Court of Peking if Japan were thus to acquire a 
footing upon the Gulf of Peohi-li. Great Britain was invited to join in the 
remonstrance, but declined to do so; Lord Rosebery however advised Japan 
to yield to the overwhelming forces arrayed against her, a course which was 
reluctantly adopted. Into the motives of France and Germany it is un
necessary to enter; but the fact that in 1898 Russia obtained from China 
a lease for twenty-five years of Port Arthur under which it was promptly 
converted into a strongly fortified naval port, and that she remained in 
occupation of the Liao-tong Peninsula until her forcible ejection by the 
armed forces of Japan, cast a significant light upon her action. The Treaty 
of Portsmouth (New Hampshire), concluded in September 1905, restored to 
Japan in fact, though not in set terms, the territory of which she had been 

. . 
deprived ten years earlier." 

By a treaty signed, at Peking on 6 March 1898, Germany obtained from 
China a lease of the Shantung Peninsula for ninety-nine years. 

Great Britain secured a lease for ninety-nine years of Wei-hai Wei under 
a treaty of July 1, 1898. 

The Commission speaks of the Japanese claim to a aspecial position" in 
Manchuria. Items 19, 20, 21, 22, 23 (a) and (b), 27, and 29 of the above 
analysis will indicate the character of Japan's special interest in Manchuria. 

The prosecution prefers to characterize whatever interests Japan had in 
Manchuria and China as acquired by prior aggreisions, and catalogues 
Japan's subsequent undertakings in respect of them, showing her obligations 
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Cheney seems to go further when he says: "Protracted impotence 
of a state to maintain within its domain stable conditions in relation to .. 
alien life and property both inspires and justifies the endeavour of an 
aggrieved neighbour to enter the land and possess itself thereof." 

Japan claimed, on the strength of this special position, the right of 
intervention in the spring of 1928, when the nationalist armies of China were 
marching on Peking. Under the Treaty of Alliance with Great Britain, 
Japan had, so long as that treaty w<Js in force, such an understanding with 
that great power. Internarional law, I believe, allows such intervention. (See 
Hall, Chapter VIII). Whether intervention on behalf of any party to a 
civil war be legitimate or not, this was an offer of intervention to protect 
the intervener's own vights and interests. THE WAsHINGTON TREATY made 
little actual change in Manchuria. In spite of the provisions with respect 
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to the Open Door Policy, it has had but qualified application to Manchuria 
in view of the character and extent of Japan's vested interest there. 

It may not be out of place to notice here how," by this time, THE onmR 
SIGNATORY POWERS WERE VIEWING THIS VlASHINGTON TREATY. 

On September 4, 1925, the Signatory Powers presented to the Chinese 
Foreign Office notes in reply to the Chinese note of June 24th requesting 
a readjustment of Chinese Treaty relations with the Foreign Powers. In 
these notes the Powers state that they are "now prepared to consider the 
Chinese Government's proposal for the modification of existing treaties IN 

MEASURE as the Chinese authorities demonstrate THEIR WILLINGNESS AND ABILITY 
to fulfil their obligations and to assume the protection of foreign rights and 
interests now safeguarded by the exceptional provisions of those treaties." 
The Nine-Power identic note of September 4th also admonished China of 
"the necessity of giving concrete evidence of its ABILITY and WILLINGNESS to 
enforce respect for the safety of foreign lives and property and to suppress 
diso-rders and anti-foreign agitations" as a condition for the carrying on of 
negotiations in regard to the desires which the Chinese Government has 
presented for the consideration of the treaty Powers. 

The relations of China with the other Powers during 1925 assumed an 
ominous aspect and in that connection the Government of the United States 
co-nsidered it necessary to issue a public declaration of its policy in relation 
to Chinese affairs. The Secretary of State, Mr. Kellogg, utilized the occasion 
of his address before the annual meeting of the American Bar Association 
at Detroit on September 2, 1925, to make clear the attitude of the Americiln 
Government. He declarerl that the policy of the United States "may he 
said to be to respect the sovereignty and territorial integrity of China, to 

encourage the developmerw;. of an effective state government, to maintain the 
'open door' or equal opportunity for the trade of nationals of all countries, 
to carry out scrupulously the obligations and. promises made to China at the 
Washington Conference, and TO REQUIRE CHINA TO PERFORM THE OBLIGATIONS 
OF A SOVEREIGN STATE IN THE PROTECTION OF FOREIGN CITIZENS AND THEIR 
PROPERTY." 

The Secretary of State concl~ded his address of September 2nd by 
pointing out that under the treaty arrangements which China now seeks to 

revise, thousands of American and foreigners have take~ up their residence 
and carried on their business within that country. He undoubtedly expressed 
ihe sentiment of the people of the United States when he said that they 
"do not wish to control, by treaty or otherwise, the internal policies of China, 
t(} fix its tariffs. or establish and administer courts, bnt that they look 
FORWARD TO THE DAY when this 'will not be necessary ;" BUT THE GOVERNMENT 
oWES To ITS cmzENS IN CHINA "the duty of adequate protection and the 
Chinese Government must have a realization of its sovEREIGN OBLIGATIONs 
according t0 1 the law of all civilized nations." ONE OF THE MOST DIFFICULT 
QUESTIONS, he said, in the discussion and settlement oi the problem relating 
to conventional tariffs, extra-territorial rights and foreign settlements in 
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the Tariff Conference did not meet for [om years, 
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succession of civil wars THE AUTHORrfY OF THE PEKING 

GoVERNJVJ:ENT HAD DIMINISHED ALMOST TO VANISHING 1'0INT, while in 

the south a powerful Nationalist Government at Canton definitely 
the right of the Government at her name. 1~his process 

civil ·war, and ceunai authority continued 
-:vith increased acceleration after the Tariff Conference had met 
until eventually the Conference came to an end because 
there was no whom 

sorne progress has hcen made negotiation 
agreements with regional Governments, it has not been possible for 
the Powerg to proceed with the larger programme of treary revision 
'Which was foreshadowed at 'VVashingron or to arrive at a settlement 
of any of the outstanding questions relating to the position of 
foreigners in China. The political , disintegration in China ha~, 

however, been accompanied hy the growth of a powerful Nationalist 
nwvcment, which airned at for China an equal place among 
the narion<', and any failure to meet this movement with sympathy 
and understanding would not respond to the real intentions of the 
Powers towards China. 

6. His l\fajesty:s Government, after carefully reviewing the po~ition, 

dc;.ire to suhmir their considered opinion <l~' ro the course which 
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the Washington Treaty Powers should now adopt. His Majesty's 
Government propose that these Governments shall issue a statement 
setting forth the essential facts of the situation ; declaring their 
readiness to negotiate on treaty revision and all other outstanding 
questions AS SOON AS TUB CHINESE THEMSELVES HAVE CONSTITUTED A 
GoVERNMENT WITH AUTHORITY TO NEGOTIATE; and stating their inten
tion pending the establishment of such a Government to pursue a 

,constructive policy in harmony with the spirit of the Washington 
Conference but developed and adapted to meet the altered circum
stances of the present time. 

For various reasons this demarche on the part of the British Government 
found little favour with any of the parties concerned. Even the Kuomintang. 
to whose aspirations the memorandum was a response, were reported to be 
divided in the matter; and the right wing, who were inclined to accept the 
document as evidence of sincere though moderate British goodwill, appear 
to have been overborne by the left, who denounced it as an insidious attempt 
to forestall the complete realization of the Nationalist programme by 
inadequate concessions. 

The memorandum refers to THE PROGRESSIVE DECLINE IN THE EFFECTIVE 
POWER OF THE CHINESE GovERNMENT SINCE THE TREATY OF WAsHINGTON. This 
decline culminated in the virtual dissolution of the Peking Government at 
the moment in April 1926 when Peking passed out of the hands of the 
Kuominchun into those of Chang Tso-lin and Wu P'ei-fu in the course of 
the northern Campaign in the Chinese civil war ; and though the momen
tarily victorious dictators found it politic, at their convenience, to set up the 
shadow of a Central Government at Peking again, the impotence of Peking 
to negotiate authoritatively and implement effectively any international 
agreements with the Powers was demonstrated finally by the inconclusive 
termination of the Tariff Conference on the 23rd July, 1926, and by the 
impossibility of taking immediate action upon the report of the Extra
Territoriality Commission which concluded its sittings on the 16th September, 
1926. 

The defense pointed out that since the signing of that Nine-Power 
Treaty, at least five important incidents occurred in the Far East which had 
not been anticipated at the time of the conclusion of the treaty: Amongst 
others, they referred to the following : • 

I. The abandonment by China of the very basic principle of the 
treaty: The basic premise for the treaty was that China was to 
keep friendly relations with foreign countries,-that it was thought 
desirable :'to adopt a policy to promote intercourse between China 
and the other powers upon the basis of equality of opportunity." 
China, however, since then adopted, as one of her governmental 
policies, anti-foreign attitude, including intense and extensive anti
Japanese attitude. 

2. The development of Chinese Communist Pa{tY: 
China did not mean only a political doctrine 

Communism in 
held by certain 
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g·overnrnena, of action. 
Increase in the Chinese armament: At the time of the 

world been termed "bloc 
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East 
economic ties much closer a measure of 

economic collapse. 
The Nine-Power Treaty sets no definite time of expiration. The defense 

contended that such a treaty is understood, in international law, as concluded 
with the tacit "if things remain as they are"--clausula rebus .we 
stantibus. Things having all the defense claimed that the 
obligation terminated. 

There 1s much force in and .if anything turns upon 
this 

would 
the 

course the of Chinese sovereignty 
would not be dependent on this treaty. 

consideration apart from its position under the 
Nine-Power Treaty. So far, however, as any claim to such integrity is based 
on this treaty, its examination would involve serious consideration of the 
above matters. 

It will also be interesting to note in this connection what happened after 
the Manchurian incident. 

On the 7th January 1932, the Secretary of State at Washington, 
Mr. Henry Stimson, sent an identic note to the Chinese and Japanese 
Governments, in which the most important passage was to the following effect: 

In view of the present situation and of its own rights and obliga
tions therein, the American Government deems it to be its duty to 
notify the Govetnment of Chinese Republic and the Imperial Japanese 
Government that it cannot admit the legality of any situation de facto 
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nor does it intend to recognize any treaty or agreement entered into 
between these governments, or agents thereof, which may impair the 
treaty rights of the United States or its citizens in China, including 
those which relat~ to the Sovereignty, the independence or the terri
torial and administrative integrity of the Republic of China, or to the 
international policy relative to China, commonly known as the Open 
Door Policy', and that it does not intend to recognize any situation, 
treaty, or agreement which may be brought about by means contrary 
to the covenants and obligation of the Pact of Paris of the 27th 
August 1928, to which treaty both China and Japan, as well as the 
United States, are parties. 

Copies of this note were handed simultaneously to the diplomatic 
representatives at Washington of the other six Powers that were co-parties 
to the Nine-Power Treaty with China and Japan and the United States. 

THE RESPONSE WHICH TfllS AMERICAN NOTE ACTUALLY EVOKED from the 
Government of the United Kingdom was the following communique, which 
was issued by the Foreign Ofike in Whitehall on the 9th January, 1932: 

"His Majesty's Government stand by the policy of the open door 
for international trade in Manchuria, which was guaranteed by the 
Nine-Power Treaty at Washington. · 

"Since the recent events in Manchuria, the Japanese representatives at 
the Council of the League of Nations at Geneva stated on the 13th October 
that Japan was the champion in Manchuria of the principle of equal 
opportunity and the open door for the economic activities of all nations. 
Further, on the 28th December, the Japanese PrimP Minister stated that 
Japan would adhere to the Open Door Policy, and would welcome participa
tion and co-operation in Manchurian en~erprise. 

"In view of these statements, his Majesty's Governuent have not con
sidered it necessary to address any formal note to the Japanese Government 
on the lines of the American Government's note, but the Japanese 
Ambassador in London has been requested to obtain confirmation of these 
assurances from his Government." The Times of the lith January 1932 
characterized this as a wise action on the part of the British Government. 
The Times wrote : 

"In the circumstances it was fully justified in limiting its action 
to a request for a confirmation of the assurances given by Mr. Yoshizawa 
to the League Council in October and by the new Japanese Prime 
Mihister a fortnight ago, to the effect that Japan would adhere to the 
principle of the 'open door' which her Govtrmment claims to be 
defending in Manchuria. There is no doubt that these assurances will 
be repeated-all the more readily since the principle of equal oppor
tunity for foreign commerce and industry in China has been challenged 
by the Chinese Nationalists on several occasions since 1922, while the 
party which organized the boycotts, first of British and subsequently 
of Japanese commerce, is now in nominal contr~ of China. Nor does 
it seem to be the immediate business of the Foreign Office to defend 
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When the whole world is reverberating with expressions of terror of 
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democratic 
lead rapidly to communist Indo-China, and communist control of 
Indo-China would be followed by communist subjection of Siam and the 
Malaya Peninsula''! Such control of East Asia, it is apprehended, would 
separate Japan· from the Asiatic Continent's market and raw materials. 
"If the Japanese cannot get rice and raw materials from sales on the Continent 
(Jf Asia, then Japan economically is doomed." In such a case "Japan's only 
solution would be to go under the iron curtain and become a satellite nation." 
It is not for us to see whether there is any real justification for such an 
apprehension ; or, whether it is thus presented with the same fantastic 
enormity as is the charge of conspiracy in the case before us. But if such 
things can be apprehended by any respectable statesman, I do not see why 
when such apprehension is pleaded by the accused in this case, we should .. 
ascribe the same to any malafides on their part, specially when we know that 

28 
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they were more vitally co!1.cerned with the fate of Japan than any of those 
statesmen who are now expressing such apprehensions. 

After reviewing all the facts and circumstances enumerated above, the 
Commission dismissed the past with a final reflection already noticed by me, 
and, as has been contended by the defense, these final reflections of the 
Commission, if properly appreciated, should suffice to dispel the present 
charge of crime. In my opinion, these ought at least to explain the incidents 
without having recourse to any theory of conspiracy. 

On the report of the Lytton Commission, the League of Nations Assembly 
concluded on February 24, 1933, that the presence of Japanese Troops outside 
the zone of the South Manchurian Railway and their operations outside this 
zone are incompatible with the legal principles which should govern the 
settlement of the dispute and that while at the origin of the state of tension 
that existed before September 18, 1931, certain responsibilities would appear 
to be on one side and the other, no question of Chinese responsibility can 
arise for the development of events SINCE SEPTEMBER 18, 1931. 

The Assembly's resolution of February 24, 1933, implied that Japan was 
the aggressor because of its failure to carry out the Council's resolution of 
September 30, and December 10, 1931 adopted under Article II of the 
Covenant of the League of Nations and accepted by Japan. These resolu
tions required Japan to withdraw troops into the South Manchurian Railway 
:Zone as rapidly as defensive necessities permitted. 

Much has been made of the fact that Japan did not obey the League 
injunctions. The League insisted that the Japanese Forces must withdraw 
before anything else was discussed. As was observed in some quarters this 
attitude of the League might not have been justifiable in the circumstances 
of the case. The position of the .Japanese forces was not that of a force 
having violated a national frontier. "It is one thing to withdraw troops 
behind a frontier in your own country where they would be perfectly safe; 
it is ql.l,ite another thing to withdraw them to a railway line running through 
a foreign country where they might easily be surrounded." The order was 
a peremptory one issued by the League. "But everybody knew that nothing 
whatever would or could be done to enforce the order. If Japan had yielded 
to intimidation and withdrawn her troops, Manchuria would have been 
delivered over to a more horrible state of anarchy and misrule even than 
before." THE LEAGUE HAD NO MEANS TO STEP IN AND 6 RESTORE ORDER IN 
MANCHURIA. The League equally had no means ·to guarantee security to the 
Japanese Force. 

"The feeling that Europe did not care a straw about Japan's special' 
difficulties or about the essential merits of the dispute tended to alienate 
Japan and to drive her to the extreme courses which she ultimately followed." 
"As for China", the Observer said, "we should have told her from the 
begin~ing that she was very largely to blame for her open disregard of treaty 
obligations and for her shocking misgovernment, both of which were ruining 
economic interests in Manchuria which were vital to Iapan's existence as a 
nation ; that it was useless to look to the Powers for protection because, 



FOR THf; FAR EAST 219 

whatever the covenant say, was to sanctions 
to in order to re-establish Chi.nesc misrule in lVIanchuria; that 
therefore China had better and her senseless civil wars, set her 
house m·der and and make the be$t tr·rms she could with · and 
that when she took t.his course 
fair deaL" 

do best 

how far additional GtS\: would 
away from this conclusion. 

r shall take up the events in the 
them in its summation. 

Let take up rhe nnm:kr 

The additional evidence relied 
the of Baron 

The Prosecution claims that 
following: 

in 

the Prosecution in this respect is 
Tanaka and 
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l. That the Government had established the rc8ponsibility 
of Chang Tso-lin's murder and shown it to be with the Japanese, 

That 1928 the Kwantung in Manchuria had become 
dissatisfied with the Tanaka of collabora.tion and 
desired to use force to occupy Manchuria; (Okada) 

That a digue of its officers had planned and plotted the 

Tokyo was 
planned by Colonel Kawar:noto, senior staff officer of the 
Kwantung Army; (Tanaka Ryukichi) 

(ii) That the report revealed that the Kwantung Army wanted 
to rid itself of Chang Tso-lin and to set up a new state 
separ~ted from the Nanking Government under Japanese 
control ; (Tanaka Ryukichi) 

(iiz) That this report confirmed to Tanaka what he had heard 
in 1929 from Captain Ozaki, who had issued the mustering 
order, and what he had heard in 1935 about the killing 
and its purpose from Kawamoto. 

(c) That Morishima confirmed this testimony. 
2. (a) That the, killing of Chang Tso-lin grew out of THE PROGRAM Qf 

the Kwantung Army. 
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(b) That the killing of Chan'g Tso-lin was the first, though abor
tive, act in effectuating the conspiracy. 

3. (a) That the above killing was the first overt act by the Army to 
project itself into the formulation of Government policy. 

(b) That it shows that the army was already strongly enough 
entrenched so as to be able to defy the Government. 

(i) That this is evidenced by the fact that the Tanaka Cabin~t 
was forced to resign because it wanted to take strong 
disciplinary action to maintain discipline in the Army. 

I must say I am not at all satisfied with this additional evidence. But 
before giving my reason for discarding this testimony so much relied on 
by the prosecution, let us see how far the prosecution case is advanced even 
if we accept it in toto. The utmost this evidence can establish. is that the 
murder of Chang Tso-lin was the act of a group of Japanese officers of the 
Kwantung army, that the same was planned by Col. Kawamoto, the then 
senior staff officer of that army, and that the plan was executed by one 
Captain Ozaki or Captain Tomiya or both. I am not saying that these 
matters have been established by any evidence before us. As I shall presently 
show, the evidence has not succeeded in advancing the case in the least 
beyond where it was in the days o£. the Lytton Commission. But even 
assuming the full effect of the evidence as stated above, the prosecution case 
of the conspiracy is not in the least advanced thereby. All that we get is 
that Chang Tso-lin's murder was planned and executed by a certain group 
of the Kwantung army officers. There is absolutely nothing to connect this 
plan or plot with the alleged conspiracy. There is nothing in this evidence 
to give us any alleged "program of the Kwantung army" and to connect 
this incident or its plan with that program. There is nothing to show that 
the army had any plan or design "to project itself into the formulation of 
the Government policy"; nothing to indicate or suggest any attempt on the 
part of the army so to project itself, and nothing to connect the murder 
of Chang Tso-lin with any such attempt or plan or design. 

Planning any murder and executing the same are certainly reprehensible 
by themselves. But we are not now trying any of the accused for that 
dastardly act of murder. We are to see what connection this story -has with 
any relevant issue before us. 

Chang Tso-lin's murder was planned, the prosecuti~n tells us, because 
the K;wantung Army had become dissatisfied with the Tanaka Policy of 
Collaboration and desired to use force to occupy. Manchuria. Nothing, 
however, could be placed before us to show anything, successful or abortive, 
which was- designed or pla:pned on i:~e fociiing of this murder. Chang Tso-lin, 
died . and . hi normal course was succeeded by .his son. There is nothing to 
show that anything else was designed, planned or attempted in this respect. 
Nor is there anything to show that the Army or the plotters considered his 

. successor a more desirable person for their purpose. So far as the evidence 
goes, absolutely nothing happened of WaS expected OJ; designed to happen 
towards the alleged occupation of Manchuria. . 
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division of sentiment and policy in his entourage. The older school were in 
favour oi to take the lead in the Ankuochun coalition against 
the Kuomintang--a policy which meant spending the resources of Manchuria 
on military camp<figns outside her own borders. The younger school 
sympathized ·with the programme of the Kuomintang--particularly, perhaps. 
in the matter of relations between China and foreign powers-and were in 
favour of· coming to a friendly understanding with them, though they did 
not contemplate going so far towards unification as to surrender their own 
local · autonomy. In their policy towards the Kumnintang, the younger 
school had the support of Chang T so-En's son Chang Hsueh-liang, who took 
control of the Manchurian Government at Mukden on the 20th June, 1928 
(the day before the official date Of his father's death); and the young 
general's association ;o power transformed the relations between Mukden 
and Nanking. When the Nationalist commanders congregated at Peking at 
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the beginning of July, Chang Hsueh-liang sent them a friendly message; 
and when they destroyed the remnants of Chang Tsung~ch'ang's army in 
September, the Manchurian forces co-operated with them against their own 
former allies. Meanwhile, the Japanese Government had intervened. 

"On or about the 18th July, 1928, the Japanese Consul-General at Mukden, 
upon being consulted by Chang Hsueh-liang, advised him to pause before 
coming to an agreement with the Nanking Government; and though this 
advice was given personally and unofficially, the Consul-General expressed 
the belief that his Government were of the same mind. This was borne out 
by a statement made by the Japanese Prime Minister, Baron Tanaka, in 
an interview with the representatives of foreign Governments at Tokyo on 
the 25th July; and something in the nature of an ultimatum was delivered 
to Chang Hsueh-liang in a personal interview on the 9th August by 
Baron Hayashi, who had been sent on a special mission to Mukden
nominally to attend the funeral of Chang Tso-lin. In this interview, Baron 
Hayashi was reported to have declared that the unification of Manchuria 
with the territories under the Kuomintang Central Government would 
jeopardize Japan's special interests, privileges and acquired rights in the 
three eastern provinces of China, and that for this reason the Japanese 
Government de~ired the Manchurian Government to adopt a waiting policy 
for the time being. The Baron was reported to have added that, if Chang 
Hsueh-liang were to override Japan's wishes and to hoist the Kuomintang 
flag, Japan had decided to take a free hand to act on her own initiative. 
Chang Hsueh-liang appears to have shown recalcitrance; and the Japanese 
Government refrained from forcing rhe issue." 

Japan thus gained nothing by Chang Tso-lin's death and nothing in 
what followed his death indicates any design on Japan's part. 

But let us sec the evidence brought in to supplement the Lytton Report 
in this respect. As I have noticed above rhe prosecution relied on the 
testimony of Baron OKADA, TANAKA Ryukichi and MORISHIMA Morita. 

In its summation, the Prosecution introduces Baron Okada as the Navy 
Minister in the Tanaka Cabinet during whose office the .incident took place. 
This may be slightly misleading as the information which this witness in 
his testimony claims to have obtained in this respect is not stated by him 
as having been received while he was such a minister. i It should be 
remembered that after tl,le fall of the Tanaka Cabinet, the Hamc:tguchi, the 
Wakatsuki, the Inukai and the Saito Cabinets came in in rapid successions, 
the last named Cabinet coming in on the 26th May 1932, nearly four years 
after the incident. ·Baron Okada was Navy Minister ip this cabinet also and 
whatever knowledge he claims to have of this incident he states .as having 
been obtained by him while in this Saito Cabinet. Perhaps the incident 
remained equally shrouded in mystery during thelives of the earlier cabinets. 
Baron Shidehara of the Hamaguchi Cabinet, and Premier Wakatsuki have 
been examined in this case on behalf of the Prosecution. But apparently 
they had no knowledge of this plotting. At least they did not tell us 
anything about it. Inukai Ken, son and secretary of Premier Inukai, has 
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Chang Tso-lin was obliged to take this advice and was 
returning to Manchuria when he was killed. 

3. The Japanese Army in Manchuria with headquarters at Mukden 
under General had become dissatisfied with the Tanaka 

of collaboration and negotiation with Chang Tso-lin. 
(b) (r) They did not want to wait on negotiations and were 

Manchuria. 

isolated General and shut him off from 
communication with the affairs of the Army, planned and 
plotted the murder of Chang Tso-liu upon his return to 
Manchuria. 

(iii) They arranged on June 4, 1928 that the train in which 
Chang Tso-lin was travelling from Peiping to Mukden 
should be wrecked by explosives placed on the track just 
outside Mukden. 

(iv) Chang Tso-lin was killed in this wreck as planned. 
(c) This incident represented the first overt army move to project 

itself into the formulation of the policies of the Government. 
(d) The occurrence greatly embarassed and prejudiced the program 

of the Tanaka Cabinet with respect to Manchuria and created 
a crisis_ which ultimately resulted in its resignation on July 
I, 1929. 
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4. (a) After the murder of Chang Tso-lin, the influence of the Army 
in so far as participation in the formulation of policy on the 
part of the Government with respect to Manchuria was con
cerned grew progressively stronger. 

(b) The Army policy was that the Manchurian problems could 
never be solved short of the use of force to establish a 
Japanese puppet government there. 

5. (a) In the early part of 1931, the witness received many reports that 
the Army was planning an occurrence which might be made 
the basis for the occupation of Manchuria. 

(b) Simultaneously, Shumei OKA WA was conducting a propaganda 
campaign consisting of public speeches and publications to 
the end of building up a public sentiment in support of such 
a movement on the part of the Army. 

(c) (z) WHEN IN 1932 the witness came into the· Saito Cabinet as 
Minister of the Na'vy he learned that the occurrence which 
came to pass on the night of September 18, 1931, was 
plotted and arranged by THE CLIQUE in the Kwantnng Army. 

(ii) The witness is definite that Shumei OKA WA was identified 
with this movement on the part of the Kwantung Army 
at that time. There were many young officers in the 
Kwantung Army also involved. The witness did not 
recall the names. 

6. The Army during these years was completely out of control of the 
Government and no restraint could he placed upon it. (By Army 
he means only some of the younger officers.) 

7. After the occupation of Manchuria, the Kwantung Army was the 
real Government there, although the so-called independent govern
ment was set up in Manchuria in the early part of 1932 whose 
independence was supposedly recognized by Japan in September 
of that year. 

In his second affidavit the witness said: 
l. Beginning around 1928, there was a general tendency in the Army 

to expand on the Continent of Asia. • 
2. (a) General Tanaka, the then Prime Minister, had completed a 

plan regarding the continent and sent a representative to 
Manchuria to obtain from Chang Tso-lin i\nportant railroad 
concessions for opening up new lines. 

(b) (i) This could be clone only if a condition of peace prevailed 
in Manchuria. 

(iz) In order to maintain peace, Tanaka felt that it was important 
that Chang Tso-lin should be kept in Manchuria and not 
in Peking. 

(iiz') Therefore, in order to , prevent ·civil war in Southern 
Manchuria, Chang Tso-lin started :fipr Mukden and on the 
way was killed by the blowing up of a railway bridge. 
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Ryukichi Tanaka, Former ]\1ajor General in the Japanese 
Imperial ~rmy who has appeared for both the Prosecution and 
the Defense action, relaxes in thr War Ministry Building 
befoJ e testifying before the International Military Tribunal 
Fm The Far East in Tohyo, fapan. on behalf of General Hata . 

• 
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confident as to the accuracy of the result of that 
tion." \lifhen asked to state the basis of his findings the witness failed to 
give any, and stated "I am just speaking of these things only from my 
memory." 

It will appear from the above analysis that this witness did not name 
any particular officer as connected with the murder of Chang Tso-lin. He 
made no immediate into the matter. He is giving us the result 
of his held some four years after the incident. He cannot tell 
us the character of the materials disclosed to him by this investigation. 
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formation 

Opinions, in so far as they may be founded on no evidence or illegal 
evidence, are worthl~ss, and in so far as they may be founded on legal 
evidence tend to usurp the functions of the Tribunal whose province alone 
it is to draw conclusions of fact or law. Unless we are prepared . to allow 
this usurpation and accept his own conclusions without troubling ourselves 
as to the character of the materials on which such conclusion might be 
based, this evidence must be rejected as worthless for our present purposes. 

Next comes the witness TANAKA Ryukichi whose services were freely 
requisitioned by the prosecution to fill in all possible gaps in its evidence. 
Here is a man who seems to have been very much attractive to every wrong 
doer of Japan who aft~r having committed the act, somehow and sometime 
sought out this man and confided to him his evil doings. 

29 
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In Manchukuo, IN 1935 Colonel Kawamoto told him all about his plan 
of and hand in the Chang Tso-lin murder and in that connection gave him 
every detail of his own policy regarding Manchuria. 

Captain Ozaki met the witness in Tokyo IN 1929 and told him that he 
had issued a mustering up order at the command of Colonel Kawamoto but 
that he was reprimanded by the Chief of Staff of the Kwantung Army, Saito. 

Captain Cho in June 1932 told him in Shanghai that the purpose of the 
Sakura-kai was two-fold: one, to carry out an internal revolution or renova
tion, and, second, to settle the Manchurian Problem. 

Captain Cho and Lt.-Col. Hashimoto (accused) told him that "the 
Manchurian incident was a planned incident" and that it was pla.nned by 
the Chief of the Second Division of the Army General Staff, the then 
Major General Tatekawa, the leader of the Sakura-Kai, the then Lt.-Col. 
Hashimoto (accused), among civilians, a group under the leadership of 
Okawa Shumei (accused), the leaders in the Kwantung army, the then 
Col. Itagaki (accused), the Chief of Staff and Lt.-Col. Ishihare, the Deputy 
Chief of Staff. 

The then Lt.-Col. Hashimoto communicated these matters to the witness 
"at the Akebono-So Restaurant in Kojimach Ward in Tokyo in the fall of 
1934". On that occasion Hashimoto also told him that he and Captain Cho 
planned the October incident that had failed. 

Dr. Okawa had talked with the witness both before and after the 
Manchurian incident. In the summer of 1930 Okawa told the witness his 
plan about Manchuria and in November 1934, at Dr. Okawa's house at 
Meguro, Tokyo, he told the witness that the Manchurian incident was a 
planned one. Dr. Okawa also confessed to him what part he took in 
propagandizing that Manchuria must be placed under Japanese control. 
Accused Itagaki told him in June 1930 that Manchuria should be placed 
under Japanese control by all means. After the Mukden incident also the 
witness had talked with Itagaki. ltagaki told him nothing about the plan 
but told him how and why two heavy guns had been set up in Mukden prior 
to that incident. ltagaki told him this "in the fall of 1935". The witness 
was very careful in addressing ltagaki as "His Excellency, General Itagaki", 
all through his testimony. • 

The witness had talked with Tatekawa also both before and after the 
Mukden incident. In 1929 Tatekawa told him that Manchuria should be 
placed under Japanese control. IN 1934 "His Excellency Tatekawa" told the 
witness that he "both expected and supported the Manchurian incident." 
He further told the witness "that General Minami, War Minister had told 
him to stop the incident at all costs but that it was his (Tatekawa's) own 
desire not to stop it. General Tatekawa further told the witness "that he 
had arrived in Mukden in the evening of September 18; that the Kwantung 
Army, thinking that he had come to stop the Incident had brought him to 
a restaurant in Mukden to isolate him." 

I need not multiply examples of such confessi~ns to the witness. It 
will not be an exaggerati<m to say that his entire testimony is practically 
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J n1ust confess I was not 

hav1~ occasiorl to refer to such 
of this case. 

u"'V"L"""u with this witness, and it 
his statement that the of the 

of the other sinister incidents 
acts. His evidence 

moved from to the papers he 
obviously accidentally, a prepared in August 1928, Major General 

Chief of the M.P. Unit.. This of course, could not be 
produced before us. Baron OKADA certainly had no knowledge of this 

At least he never about such 
Perhaps in order t('l impress upon the Tribunal that this witness would 

know many things in course of his official duties, it was brought out from 
him by the Prosecution just at the commencement of his examination-in
chief that in the course of his official duties he had had occasion to make 
many investigations as to criminal actions on the part of army personnel 
and that in course of such he had access to and custody of 
various documents as well as reports of the Japanese Military Police. He 
became Chief of the "Military Service and Discipline Bureau" of the War 

in !.940. asked whether Bureau had had 

of the 
army. The witness also said that as he had custody 
and contr.t~Jl of the prior records of investigations made and filed with that 
Bureau. Then comes the story of the official investigation of the killing of 
Chang Tso-lin. Bu~ it must be remembered, he had nothing to do with 
this investigation, which, according to his testimony, had taken place prior 
to August 1928. The official record and the report was, according to him, 
in the Bureau Record room. He came across the same, not in course of 
any other investigation, but purely casually and accidentally when "clearing 
up of various documents was conducted" at the removal of the office from 
one place to another in January 1942. 

According to the witness (Tanaka Ryukichi) this official report was pre
pared by Major General Mine of the Tokyo Military ~olice at the order of the 
then War Minister and was made in August 1928. YOSHINORI Shirakawa 
was the then War Minister. We do not know where is this War Minister now. 
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Baron Okada was the Navy Minister in that Cabinet. He has been 
examined by the Prosecution in this case and the Prosecution took two 
affidavits from him to be presented to us in evidence. In neither of them 
there is even the slightest suggestion about this report, though he spoke of 
an investigation held by him while he again came in as Navy Minister in 
the Saito Cabinet some four years after this incident. The War Ministers 
in the next cabinet, Generals Ugaki and Abe were examined by the Prosecu
tion in this case. Even they were not asked a single word about this report. 

According to this witness the report stated that the killing of Chang 
Tso-lin was planned by Senior Staff Officer, Kwantung Army, Colonel 
Kawamoto. The report, according to the witness, purported to say: "This 
Incident had no connection whatsoever with the Cammander-in-Chief of the 
Kwantung Army at the time. The Kwantung Army, in accordance with the 
policy of the TANAKA Cabinet to secure an early settlement of Manchurian 
problems, endeav:oured to disarm Chinese troops retreating from Mukden in 
the direction of Peiping and Tsicntsin, in the direction of Kinshu, or 
Chinchow. The purpose was to get rid of Marshal Chang Tso-lin and to set 
up a new state separated from the Nanking Government with Chang Hsueh-
liang as leader ...... " "However, this plan was banned by the TANAKA 
Cabinet later. However, Colonel KAWAMOTO, still true to his own purpose 
of setting up an area of peace and order in Manchuria, endeavoured to get rid 
of Chang Tso-lin and set up Chang Hsueh-liang in his place ... " The 
dynamiting to blow up the train was carried out by the officers of the 20th 
Engineer Regiment which had come to Mukden from Korea. "At this time 
Captain UZAKI, Staff Officer of Colonel KAWAMOTO tried to return the 
fire which was opened by the personal bodyguards of Chang Tso-lin. At 
that time the plan was an immediate mustering of the forces but this 
mustering of the forces-Kwantung Army'forces-was stopped by Chief of 
Staff of the Kwantung Army, Lieutenant General SAITO .... " 

The report, we are told, is not now available. We do not know on what 
materials it might have been based, if there was any such report at all. If 
based on any legal evidence why should we not be given that evidence so 
as to see if we can come to the same conclusion. If not based on any legal 
evidence, it is absolutely worthless as a piece of evidence in our cast~. 

The report, we are told, said something about the policy having been 
banned by the Tanaka Cabinet. Why could not the Pro~ecution get anything 
about this from its witness Okada who was a member of that Cabinet? 

In another part, General Saito, the then Chief of Staff of the Kwantung 
Army, is named. This General Saito could have been examined by the 
Prosecution. 

As usual, Colonel Kawamoto himself, according to this witness, confessed 
to him in Manchukuo in 1935. The Colonel was still alive when Tanaka was 
being examined and according to Tanaka, was in Taiyuan, Shansi Province, 
China. We are not told why he could not be produced before us by the 
Prosecution. Apparently he was under the allied ~ontrol. Even Tanaka 
says that .. Colonel Kawamoto told him that "it was a plan of his alone". 
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what we had from I am afraid this evidence is no better 
TANAKA Ryukichi. 

In my opinion, the "''"K'LLU. rema1ns 
any rate it remains 
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an isolated incident 
design or 

shrouded i:n as before. At 
without any connection whatsoever 

with which we are concerned 

I would now take up the lVlukden Incident of 18, 1931. 
Coming to this incident the Lytton Commission concluded with the 

observarions: 

"' .. ,, - . ~ . 
s~~omt]J Lss1on In 

meet the case of possible hostilities 
between !'hemselvcs and the C:hincsc. On tbe night of Septen1ber 18th-19th, 
this plan was into operation with swiftness and The Chinese, 
in accordance with instructions referred to on page had no plan of 

the Japanese troops, or of [he lives or properties of 
Japanese nationals at this particular time or place. They made no concerted 
or authorized attack on the Japanese forces and were surprised by the 
Japanese attack and subsequent operations. .tin explosion undoubtedly 
occurred on 0r ncar the railroad between 10 and 10-30 p.m. on September 
18th, but the damage, if any, to the railroad did not in fact prevent the 
punctual arrival of the south-bound train from Changchun, and was not in 
itself sufficient to justify military action. The military operations of the 
Japanese troops during this night, which bave been described above, cannot 
he regarded as measures of legitimate self-defense. In saying this, the 
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Commission does not exclude the hypothesis that the officers on the spot may 
have thought they were acting in self-defense." 

The Chinese instructions referred to in the above extract were contained 
in a telegram from Marshal Chang Hsueh-liang dated the 6th September 1931 
which was shown to the Commission at Peiping and of which the text was 
as follows: 

"Our relations with Japan have become very delicate. We must be 
particularly cautious in our intercourse with them. No matter how they may 
challenge us, we must be extremely patient and never resort to force, so as 
to avoid any conflict whatever. You are instructed to issue, secretly and 
immediately, orders to all the officers, calling their attention to this point." 

The Lytton Commission seems to have attached some weight to the fact 
that the Japanese were better prepared than the Chinese when hostilities 
began on the night of September 18. The Prosecution also lays much stress 
on this fact. While such an appraisal of the relative preparedness at the 
time the incident took place may in general be of some value in determining 
the aggressor, it is of doubtful significance in the present case in view of its 
special circumstances. Remembering the tense situation and high feeling 
preceding the incident, and keeping in view the relative military strength 
of the parties in the locality, this preparedness on the part of Japan is nothing 
unusual and may indicate nothing beyond efficient farsightedness and vigilance 
on the part of the army authorities. Of course the relative efficiency of the 
combatants after the commencement of the hostilities would not have much 
bearing on the present question. Military efficiency may exhibit some 
correlation with aggressiveness, but it is at least doubtful whether such 
correlation is sufficient to justify the conclusion that the more efficient and 
vigilant belligerent is invariably to be branded as the aggressor. 

That there was sufficient cause for apprehension of sudden outbreak of 
hostilities is amply indicated even in the telegram of the Chinese Marshal 
referred to above. The Chinese side might have taken the precaution of 
the character indicated in the instructions conveyed in the telegram. But 
it is not the case of the prosecution that this instruction was the result of 
any mutual understanding of the parties; and there is no reason. why the 
Japanese authorities might not have bona fide considered preparedness and 
vigilance to be the wiser course dictated by the gravhy of the situation 
created by the then existing anti-Japanese feeling. 

Further, if we are to build on this apparent military preparedness of the 
Japanese side, we must not ignore any possible preparedness on the Chinese 
side in some other respects. Preparedness, after all, depends upon what the 
party may be preparing for. The Chinese side might have been conscious 
of their relative weakness in military strength and therefore instead of 
counting upon their own military resources, might have counted upon 
international intervention for the solution of their Japanese difficulties in 
Manchuria. They might not have been inadequately. prepared for securing 
such international intervention. 
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mere circumstance of her relative 
to hypothesis at here is another 

rational ; and unless this could be any conclusion 
based on the based on the relative preparedness would be defective 

This hypothesis is not in any way less than the other. If 
entertained a desire to in ]\lfanchuria, China also was not less 
desirous of excluding the Japanese altogether from that country and freeing 
J\lfanchuria of every vestige of Japanese interest, If Japan was confident of 
her military strength and therefore might have designed realization of her 
desire by China too had reason to be confident of favourable inter
national intervention and might have designed realization of her 
desire such intervention. If subsequent military success of 
can show retrospectantly that she was counting upon such achievements and 

for the same, success of China in 

incident with its character rather goeB 
in favour of Japan as I indicated above. 

No o~c would have accused the Chinese authorities of any miscalcula
tion if they counted upon any favourable international intervention. The 
attitude of the othelPowers of the World Power Politics towards Japan since 
the termination of the first World War might not have failed to produce 
some effect on Chinese mind in this respect. I have given elsewhere Japan's 
position in international relations since that war. The Survey of International 
,Ll._ffairs for 1920-23 states how the statesmanship and the diplomacy of 
English speaking powers "step by step maneuvered" Japan out of what had 
seemed her impregnable positions. "Adroitly and differentially she was 
induced to play a distinguished part in undoing the work of her own hands". 
China too had occasion to participate in this maneuver. "The refusal of the 
Chinese Government J;p sign the Versailles Treaty was given significance by 
the refusal of the United States Congress to ratify it." 
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I am mentioning this at this stage not to say which side was right and 
which wrong. I am simply pointing out, in support of the hypothesis advancd 
by the Japanese that the Mukden incident was engineered by the Chinese, 
that even by the absence of military preparedness on the part of China the 
hypothesis is not altogether excluded. 

As regards the ultimate decision which China succeeded in obtaining 
in her favour in this respect, third party critics were not wanting who viewed 
the decision of the League as calculated to give rise to "the feeling that 
Europe did not care a straw about Japan's special difficulties or about the 
essential merits of the dispute." Some even considered the decision to have 
been provoked only by "annoyance because Japan had upset Geneva's apple 
cart". 

I am not, in the least, justifying these observations. On the contrary, 
I would most emphatically condemn such views. But we arc now only on 
a question of hypothesis. 

The prosecution adduced some additional evidence to supplement the 
Lytton Report. 

In its summation, at pages from D19 to 139, the prosecution ably and 
lucidly presented the reconstructed picture of the alleged conspiratorial events 
forming parts of the conspiracy charged in Count I, and, leading to the 
Mukden incident. The salient features of this picture should be observed 
with care and caution. 

The following features in this picture as depicted by the Prosecution 
would demand our special attention: 

I. Murder of Chang Tso-lin was "the first precipitate attempt to 
obtain forcible possession of Manchuria". 
(a) The attempt failed. 
(b) (i) This failure resulted in another failure of the conspiracy 

by bringing about the "downfall of the TANAKA Cabinet 
and the abandonment of the TAN AKA policy of obtain
ing Japan's desires in Manchuria" though "by peaceful 
means." 

(ii) The accession of the HAMAGUCHI and the W A~ATSUKI 
Cabinets on the failure of the TANAKA Cabinet meant 
revival of the friendship policy. • 

2. The conspirators were (1) the Army in Japan, (2) the Kwantung 
Army and (3) Civilians. 
(a) The following were named by the Prosecution as the then 

conspirators: 
(i) In the General Staff, General Tatekawa, who was the leader 

there; 
(ii) The Lt.-Colonels and Majors who in October 1930 were in 

the War Office, the General Staff and the Office of the 
Inspector General of Military Educa~on and who ·organized 
the Sakura-Kai. · 
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that the conclusion is inescapable that all the activity during 
the from the murder of Chang Tso-lin until Mukden 
Incident was all part of one conspiracy. 
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• 
(c) "The activity from 1929 on, involving many of the same persons 

as were involved in the Mukden Affair, including $Ome of 
the present accused, was definitely part of the conspiracy 
charged and had as its purpose the furtherance of that 
conspiracy." 

4. The conspiracy was conceived of, planned and advanced since 1929 
in the following manner : 
(a) In 1929 while serving in Peiping General TATEKAWA con

ceived that Manchuria. should be placed under Japanese 
control and made into a state self-sustaining except for oil. 

(b) (i) He communicated this to TANAKA Ryukichi and sent him 
to Manchuria to investigate. 

(ii) TANAKA reported that this plan was not feasible. 
(iii) Undaunted by this report, Tatekawa expressed his deter

mination that efforts should be made to make Manchuria 
self-sustaining and that for this purpose Manchuria was 
to be seized by Japan. 

(iv) In April 1929 at a conference of the chiefs of staff a plan 
for establishing self-sufficiency in Manchuria was distri
buted to the chiefs of staff to impress upon them the fact 
that Manchuria was Japan's life line. 

(c) (t) In 1929 the investigation section of the Kwantung Army 
was found insufficient to probe into the resources of 
Manchuria. 

(ii) In an effort to enlarge the China and Manchuria investiga
tion section of the War Ministry, the general investiga
tion section was created on April 1, 1930. 

(d) (i) In October 1930, "the Sakura-Kai" was organized. 
(ii) The purpose of the society was national reorganization for 

the attainment of which the society was ready to use armed 
force: One purpose of the organization was TO SETTLE 

TilE MANCHURiAN PROBLEM. 

(iii) "In January 1931, work had begun on the drafting of a 
concrete plan." • 

(e) (i) On July 1, 1931, War Minister MINAMI and the War 
. Ministry were favouring military actio~ in Manchuria. 

(ii) On August 4, 1931, MINAMI in a speech to the division 
commanders expressed his hope that in view of the situa
tion in China, the commanders would carry out their duty 
of educating and training troops so that they could serve 
His Majesty's cause to perfection. 

(iiz) MINAMI was thus putting the divisional commanders 
against the politicians in a political dispute. · 

(f) (i) In the Kwantung Army, from the fall o:l' the Tanaka Cabinet 
until late summer of 1931 the iJ.l,fiuence of the group 
desiring to take over Manchuria increased. 
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(z!) The Manchurian incident was the motive for the March 
incident. 

('i) Though the plot relating to the March incident became 
abortive, the movement to take over l\1anchuria continued 
with increasing vigour. 

(i) Rumours and information about a plot on the part of the 
military officers in Manchuria began to teach Tokyo. 

(it) Shortly prior to the outbreak of the Mukden incident, the 
ten~ion increased and there were reports of imminent 
action in Manchuria. 
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(iii) On September 15 or 16, 1931, Shidehara received a cable 
reporting that the Commander of a patrol unit had stated 
that within a week a big incident would break out and 
Shidehara protested to Minami. 

(iv) Minami immediately sent Tatekawa as a special emissary to 
Mukden to stop the action at all costs. 

(v) Tetekawa reached Mukden on the 18th September.-General 
Miyake, i:he chief of staff of the Kwantung Army sent 
Itagaki to meet Tatekawa. The two met; blJ.t Tatekawa 
did not deliver the message. 

5. The incident took place that very night and gradually spread leading 
to the occupation of Manchuria. 

6. In October the conspirators dissatisfied with the Government's policy 
and regarding it as the one obstacle to carrying out the conspiracy, 
again planned to seize the control of the government. This move 
became known as the October Incident. 
(a) On December 10, 1931 the WAKATSUKI Cabinet resigned, 

failing to bring the spread of the Manchurian Incident under 
control. 

This is apparently formidable array of sinister events. Let us see which 
of them can be accepted as established by evidence in this case and what is 
their probative relation to each other and to the over-all conspiracy alleged 
in this case. 

I can at once say that the following have been established to the extent 
indicated below: 

l. The factum of the murder of Chang Tso-liu has been established. 
2. The downfalL of the TANAKA Cabinet and the accession of the 

HAMAGUCHI and the W AKATSUKI Cabinets in succession have 
been established. 

3. The establishment of the General Invest>igation Section of the War 
Ministry on April 1, 1930. 

4. The organization in October 1930 of the Sakura-Kai. (Exh. 183, 
R.P. 2,189). 

5. (a) Admittedly on July I, 1931 War Minister MINAMI ~ated that 
the Army had long recognized the need for increasing its 
divisions IN KoREA and that he hoped rhe day would come 
when more divisions would be sent. (Exh. 2,202-A, R.P. 15,752). 

(b) On August 4, 1931, MINAMI made a speech to the division 
commanders in which he stated that Manchuria and Mongolia 
were closely related to Japan's national defense as, well as to 
her politics and economics, and that it was to be regretted 
tJ;lat the situation in China was following a trend unfavourable 
to Japan. He then stated that he hoped that in view of this 
the commanders would carry out their ftuty of educating and 
training troops so that they could ser~e His Majesty's cause 
to perfection. (Exh. 186, R.P. 2,209). 
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But whatever have been the Tanaka Policy, there is nothing 
reliable on the record to substantiate the Prosecution case that the anny or 
any group of army officers was dissatisfied with this policy and planned in 
any way to get rid of this policy and to bring in a Cabinet with a more 
favourable policy. I have discussed this matter while considering Chang's 
murder. In my judglfent there is absolutely nothing on the record in any 
way to connect the murder of Chang Tso-lin or the consequent fall of the . 
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Tanaka Cabinet with any design, plan or conspiracy even to occupy 
Manchuria, not to speak of the whole of China or the whole world. The 
prosecution assertion, that this murder was the "first precipitate attempt to 
obtain forcible possession of Manchuria" is absolutely without any founda
tion. There is nothing even to show that the designers or the plotters of 
the murder also designed, plotted or planned, or even contemplated the 
elimination of the Tanaka policy or the Tanaka Cabinet. • 

Coming to the list of the alleged conspirators built up by the Prcsecution, 
we find the same difficulty. The evidence does not bear even a cursory 
scrutiny and it is difficult to believe that any one could have founded this 
reconstruction on any genuine belief uninfluenced by any strong desire. 

The material for the reconstruction of the list of conspirators is mainly 
supplied by the testimony of Tanaka Ryukichi. This witness again, as usual 
with him, derives his knowledge ,entirely from the voluntary confessions of 
the alleged conspirators. 

Captain Uzaki in 1929 and Col. Kawamoto in 1935 confessed to him as 
to their connection with the Chang Tso-lin murder incident. The now lost 
report of General Mine helped this witness in 1942 to discern the object of 
this murder and to connect it with the conspiracy charged in this case. But 
long before this, in 1935, he got this also from Kawamoto. The report named 
Col. Kawamoto and "ten some odd others" as the conspirators. Col. Kawamoto 
claimed the plan to be "of his own alone." 

I have already stated why I cannot believe this witness. But apart from 
the question whM reliance we can place on the tcsiimony of a witness of 
this type, let us sec what value it is possible to attach to the supposed state
ment of Kawamoto alleged to have been made to the witness. Is there any 
guarantee that this supposed statement would be trustworthy? Kawamoto 
was making this statement in 1935, when Manchukuo had already been 
established and had been a success. Kawamoto's statement certainly was not 
a confession urged by any consciousness of guilt, as at that time no one 
was looking upon the Manchurian project as anything wrong or· criminal. 
There does not seem to have been any pressure of conscience in any of 
these cases. On the other hand, the incident had produced a reiult which, 
at that time, could well be looked upon as a matter of gratification for the 
authors thereof. Kawamoto's alleged statement, claim.ing the entire credit 
to himself and asserting how Manchukuo could have been long established 
had his plan been then followed to its full extent, smacks of bragging. The 
whole statement might thus have been the result of this bragging and 
absolutely false. 

Captain Uzaki, of course, could not give any "purpose for the killing 
of the Marshal". 

As regards the alleged report of General Mine, we do not know who 
else was named in it. The expression "ten some odd others" in the testimony 
of Tanaka does not help us in this respect. Furth~r we do not know on 
what materials General Mine's conclusions in this respect were based. 
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Tanaka's m of this Mukden incident does not date 
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that Commission was investigating the matter. 

There might be another reason for this late date. The~e confessors had 
to confess all their doings so as to complete the chain of conspiracy. It 
might not look nice to claim that so many different persons approached 
this man repeatedly for repeated confessions. 
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I am not satisfied as to why these conspirators suddenly felt that urge 
for confession to this man at such distant dates from the incident. If their 
urge were caused by any feeling of self-gratification at· the then success of 
the incident in Japan's political and economic life, there comes in the 
possibility of bragging on their part and to that extent their supposed 
statements fail to satisfy the condition of any guarant.ee of trustworthiness. 

Of course those of such confessors who could be produced before the 
tribunal, denied ever having made such statements to the witness. 

The prosecution in its summation sought to strengthen the evidence 
of Ti~.NAKA Ryukichi by referring to the testimonies of SHIMIZU and 
FUJITA. The prosecution says: 

"Other witnesses have also testified to contemporaneous statements made 
by some of the conspirators. In August 1931, OKA WA told SHIMIZU that 
Cols. KOMOTO and ITAGAKI would bring about an incident sometime 
later on. In August 1931, both SHIGETO and HASHIMOTO told the 
witness FUJITA that positive action should be taken in Manchuria. On 
September 19, when FUJITA, after reading about the Manchurian Incident, 
confronted SHIGETO with the statement that they had accomplished what 
they were contemplating in Manchuria, SHIGETO answered affirmatively. 
When he asked on the same day a similar question of HASHIMOTO, the 
latter replied that things had. come to pass as they should." 

According to prosecution "the testimony of TANAKA and others about 
the statements made by the conspirators in the course of the conspiracy with 
respect to their relations to the plan and its execution is corroborative of 
and .is corroborated by other vital evidence which fully reveals that the 
incident was no minor, unexpected dash, but a bold overt move to seize 
Manchuria." 

The most corroborative evidence relied on by the prosecution in this 
respect is TATEKAWA's conduct during his mission to Mukden to stop the 
incident. Before coming to this conduct let us see what we get from SHIMIZU 
and FUJITA. 

The evidence of SHIMIZU is exhibit 157 in this case. The witness 
spoke about the March Incident and his association with Dr. O~A WA in 
that connection. After this the witness in his affidavit stated thus: "After 
the failure of the aforesaid March Incident I continuecr to see the aforesaid 
Dr. OKA W A from time to time at the Kinryutei Inn. One of these ocmsions 
in August when the aforesaid Dr. OKA W A was drunk with sake he told 
me that he and a certain Colonel KOMOTO Daisaku and a certain Colonel 
AMAKASU of . the Kempetai, together with Colonel IT AGARI, Vice-Chief 
of Staff of the Kwantung Army, would bring about an incident in Mukden 
sometime later on. After the occurrence of Manchurian Incident in Septem
ber, I was arrested and spent three months in jail." 

This would suggest as if the witness had something to do with Mukden 
Incident but in his cross examination the witness said that his arrest and 
imprisonment after the Mukden Incident had nothing to do with that 
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must could not discover any such serious in these statements. 
Exhibit 184 rs letter written to MINAMI on 6 1931 by certain 
members of the Citizen's Disarmament League wherein these members 
ascribed certain intention to these statements of MINAMI. I do not see 
how this is at all any evidence of that intention and how it is evidence of 
MINAMI's a conspirator. The prosecution, of course, relies on this 
for this purpose. An intention can be inferred from a 

But it is my how such an inference 
certain citizens is evidence of that intention. 

the entire evidence 

with the October incident. But from this to name them as conspirators in 
relation to charged is begging the whole question. 

The prosecution h~vites us to connect all these incidents as parts of the 
conspiracy charged on two grounds : 

1. They followed closely upon each other. 
2. They involved so many of the same people. 

As I have pointed out above I am not satisfied with the evidence on the 
strength of which the prosecution claims to have established that 'so many 
of the same people' were involved in these incidents. 

Even if these two propositions are accepted, I do not see why the conclu
sion becomes inescapable that "all the activity during the period was all part 
of the conspiracy". Such a conclusion, far from being inescapable, is not at 
all possible unless the rmnd is prepared to take pleasure in straining them a 
little to force them to form parts of the connected whole. 

31 
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Prosecution relied on Exh. 2,177-A to connect the March incident with the 
Manchurian incident. This is a copy of the testimony of Dr. OKA W A given 
in September 1934 in the Tokyo Court of Appeal at trial for the May 15th 
incident of 1932. The prosecution, in its summation, says that in his testi
mony Dr. OKA WA stated "that the Manchurian Incident was the motive 
for the March incident." The actual statement as evidenced by the exhibit, 
however, is somewhat different. The statement is: "This Manchurian 
Problem was the important motive for the March incident." In answer to a 
question, which, in part, was "The military group reportedly believe ..... 
that enmity of America toward Japan, in the long run, may bring about a 
Japanese-American war and that if a Japanese American war is unavoidable, 
it would be held now. Is it so?" Dr. OKAWA said: "Yes. If a Japanese
American war is unavoidable, this war probably will be a protracted one. 
Since Japan will be confronted with the food and other economic difficulties, 
the Manchurian Problem should be settled before this. Therefore, the 
national life, we thought, should be reconstructed on an economic foundation 
made up of Japan and Manchuria as a unit to enable Japan to withstand a 
protracted war." "This Manchurian Problem was the important motive for 
the March incident .... " 

So this is very different from "the Manchurian incident". It should be 
remembered that this statement was being made in 1934, long after the 
Manchurian incident, and though the witness was confessing many things he 
never claimed the Mukden incident itself as a planned one. On the other 
hand he testified that on September 18, the destruction of the Manchurian 
Railway line at Lukow-chiao had occurred and with this as the beginning, 
the Manchurian incident began. The Japanese were able to take prompt 
action after the destruction of the Railway line because their mind was made 
up. I shall come back to this piece of evidence while considering the 
question of seizure of political power. For the present purpose I would only 
say that there is nothing in this document to connect the March incident 
with the Mukden incident and to characterize the Mukden incident itself as 
planned. 

It would be of some importance to notice here that though Dr. OKAWA 
in his testimony as evidenced by this document named several ~her persons 
as connected with the several plots, planning and polici[s, he never mentioned 
TATEKAWA or KAWAMOTO. 

But T ATEKA W A is an essential link in the whole chain of the prosecu
tion case relating to the Mukden incident. 

The prosecution presents T ATEKA W A's conduct during his mission to 
Mukden to stop the incident as a vital evidence which is corroborative of the 
"testimony of TANAKA and others about the statements made by the 
conspirators in the course of the conspiracy with respect to their relation to 
the plan and its execution." 

On September 15 or 16, 1931, Baron SHIDEHARA received a cable 
reporting that the commander of a patrol unit had ~tated that within a week 
a big indclem would break out in Manchuria. Baron SHIDEHARA com-
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Vve haViC now before us the defense evidence on the point the 
evidence of General MINAMI, one of the accused and the statement of 
General HONJO who"'left this statement before he committed suicide. We 
have also the deposition taken on commission of the then Staff 
officer of Kwantung They all that the incident was planned 
the Japanese. Even accepting the evidence of TANAKA and OKADA that 
the Mukden Incident of 18 September, 1931 was planned by some young 
officers of the Kwantung Army, I do not find any substantial evidence to 
connect any of the accused with that group or clique. The position in my 
opinion still remains as was found by the Lytton Commission. The incident 
might have been the result of a design on the part of some unknown army 
officers, yet those who acted on the strength of the incident might have acted 
quite bona fide. • 
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The object of the alleged common plan is also mainly supplied by the 
testimony of TANAKA Ryukichi based on knowledge derived by the witness 
from the voluntary confessions of the conspirators themselves to him from 
time to time. 

From the alleged report of the Major General MINE referred to above, 
the witness gets the following to be the object of Chang Tso-lin murder: 

"The Kwantung Army, in accordance with the policy of the TANAKA 
Cabinet to secure an early settlement of Manchukuo problems, endeavoured 
to disarm Chinese troops retreating from Mukden in the direction of Peiping 
and Tsientsin, in the direction of Kinshu, or Chinchow. The purpose was 
to get rid of Marshal Chang Tso-lin and to set up a new state separated 
from the Nanking Government with Chang Hsueh-liang as leader; in other 
words, to create a new state under Japanese control, a state of peace and 
order which later became Manchukuo." 

"The purpose was to create a new regime of peace, law and tranquillity 
of the north by separating that area from the Nanking Government, and 
also by getting rid of the war lords whose influence prevailed in Manchuria. 
Separate from the Nanking Government, which was conducting a punitive 
expedition into Manchuria." 

From Colonel KAWAMOTO also, in 1935 the witness had the above 
object. Over and above that, KAWAMOTO told him "that if the urgent 
mustering up of the Kwantung Army had been carried out, then the 
Manchurian Incident would have been carried out then." The Colonel also 
told him "it (the murder) was a plan of his own alone." The Colonel .also 
said "that the purpose was to get rid of the war lords then prevailing in 
Manchuria and to create a new regime separated from the Nanking Govern
ment, a regime of peace and order under the leadership of Chang Hsueh
liang" .... and "that a new state must be set up in the area of Manchuria 
and separated from the Nanking Government to place that regime under 
Japanese control and leadership, and to develop the area within, and also to 
strengthen this new regime for purposes Qf Japanese national defense." 

From his own knowledge derived in his capacity as a member of the 
General Staff Office and while carrying on investigation on Manchurian 
Problems in 1930-31, the witness said "that there was no advoc:tey" by any 
elements in the Army, "of an independent state in Manchuria, but when the 
situation had reached such a state that diplomatic n~gotiations were of no 
avail, it was the stand of members of the army that armed force should be 
resorted to in driving out the Chinese forces from Manchuria and to set up 
a new regime under Japanese control, a regime of peace and order." 

From Dr. OKA W A the witness got the following: 
"By all means Manchuria must be separated from the Nanking Govern

ment, and place the new area under Japanese control; to create a land 
founded on the principle of the kingly way-a land of peace, law and order." 

Dr. OKAWA further said that "since the first part of the 17th Century 
Asia has been under constant western aggression by .the white race, and that 
Asia is either colonial-has become a colonial area--or Asia's territories has 
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In answer to a..further question of the prosecution "Did he say anything 

with reference to what the Kwantung Army advocated concerning Manchuria 
at the time of the Incident?" the witness said: "lie said that it was the 
Kwantung Army's intention to occupy Manchuria, to destroy the influence 
of the war lords in that area, and to bring about the economic development 
of that territory under army occupation." 

Captain CHO in June 1932 told the witness at Shanghai "the the purpose 
of the October Incident was to cleanse the ideological and political atmosphere 
of that time, which was extremely corrupted ; to renovate internal Japanese 
politics by assassinating the leaders of the Government at that time ; to set 

• a new renovated government, and thereby save the nation; and then to 
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bring about unity among the people in order to secure their unanimous 
support of the settlement of the Manchurian situation. 

HASHIMOTO also in 1934 told him exactly what Captain CHO had 
said in 1932. 

In 1929 General T ATEKA W A told the witness "that under all circum
stances Manchukuo-Manchurla should be placed under Japanese control 
and that it should be made into a self-sustaining state or self~sufficient state, 
with the exception of petroleum." 

In 1934 TATEKAWA gave to the witness the purpose of the October 
Incident to be one of overthrowing the government then in power and to 
set up in its place a new government which would support the Manchurian 
Incident, adding that he would support such a new government. 

Excepting what is ascribed to Dr. OKA W A and Colonel HASHIMOTO, 
the object of the conspiracies named by this witness falls far short of what 
the prosecution claims to have established in this case. The utmost that we 
get from this evidence is that there was a plan to obtain control of Manchuria 
by military force. Even the statements ascribed to OKA W A and HASHI
MOTO would not carry us to the object and the means of the conspiracy 
charged in this case. 

I shall discuss the March and October incidents of 1931 and similar 
other incidents of subsequent dates while considering the question of seizure 
of political power by the alleged conspirators. For my present purpose it 
would suffice to say that however sinister these incidents might be they had 
nothing to do with the conspiracy charged in this case. Their introduction 
into rhe evidence justly provoked the defense comment that "a long seFies 
of isolated and disconnected events covering a period of at least fourteen 
years are marshalled together in hodgepodge fashion ; and out of this 
conglomeration the prosecution asks the Tribunal to find beyond all reason
able d~ubts that a common plan or conspiracy existed to accomplish the 
objectives stated in the indictment." 

After a careful consideration of all the evidence adduced on the point 
at the present trial, I still feel we shall not be entitled to go beyond the 
report of the Lytton Commission, and, in my opinion, that report would not 
justify us in finding the Manchurian incident as the result of any c®spiracy 
as alleged in the indictment. 

If necessary, I would not have hesitated in saying tha\ this incident was 
not aggressive war within the meaning that can be assigned to that 
expression for the purpose of fixing criminal responsibility on those who were 
at the helm of affairs of the Japanese Government and the Army at the time. 

At any rate the powerful nations seem to have declined to treat this act 
as criminal and this conduct of the nations goes a great way to show the 
state of law then existing. Professor Max Radin of the University of 
California in an article published in April 1946 on "Justice of Nurnberg" 
speaks of the effect of the Kellogg-Briand Pact of 1928 and of the Geneva 
Protocol of 1924 in the following terms: • 

"By that Pact, Germany among many other nations formally renounced 
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existed sufficient OBJECTIVE CONDITION SO as she 
bona decided upon this measure as necessitated by and 
consequently, even if I could accept the view that aggressive war became 
crime in internati('nal law at the date of the Manchurian Incident I would 
not have held this to be such an aggressive war at all. 

herself in her statement presented to the Council of the League 
of Nations stated thus: "The special position of Japan in Manchuria to 
which so much mystery is attached is a very simple matter. It is nothing 
but the aggregate of Japan's exceptional treaty rights (plus the natural 
consequences of her propinquity, geographical situation, and historical asso
ciations) and vital and justified measures of self-protection as the standard 
principle laid down in the Caroline case, that every act of self-defense must 
depend for its justifi~ation on the importance of the interests to be defended, 
or the imminence of the danger and on the necessity of the act . . . . The 
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statements at the time of the negotiations which led up to the signature of 
the Briand-Kellogg Treaty for the outlawry of war, made by Mr. Kellogg 
himself (Note of June 23, 1928) in the Senate of United States; by the British 
Foreign Secretary of the day (Notes of May and July 1928) and by the 
French and German Governments, clearly reserved the right of self-defense, 
and none contradict the observations made by Mr. Kellogg that "every 
nation ... is alone competent to decide whether circumstances require 
recourse to war in self-defense," which the British and French notes expressly 
corroborate." 

As has already been noticed by me, Mr. Kellogg's note of June 23, 1928 
referred to in the above statement was a circular note addressed to various 
nations including Japan, where Secretary Kellogg commented on the question 
of self-defense in the following terms: 

"There is nothing in the American draft of an anti-war treaty which 
restricts or impairs in any way the right of self-defense. That right is 
inherent in every sovereign state, and is implicit in every treaty. Every 
nation is free at all times, and regardless of treaty provisions, to defend its 
territory from attack or invasion, and it alone is competent to decide whether 
circumstances require recourse to war in self-defense. If it has a good case, 
the world will applaud and not condemn its action. Express recognition by 
treaty of this inalienable right, however, gives rise to the same difficulty 
encountered in any effort to define aggression. It is the identical question 
approached from the other side. Inasmuch as no treaty provision can add 
to the natural right to self-defense, it is not in the interest of peace that a 
treaty should stipulate a juristic conception of self-defense, since it is far too 
easy for the unscrupulous to mould events to accord with an agreed definition." 

The then Japanese Minister of Foreign Affairs Baron Tanaka in replying 
to the above note on July 20, 1928, observed, inter alia: 

"The Japanese Government are happy to be able to give their full 
concurrence to the alteration now proposed, their understanding of the 
original draft submitted to them in April last being ... substantially the 
same as that entertained by the Government of the United States." 

This is the record on which Japan rested the claim that its ~ction in 
Manchuria had been in no way contrary to the Briand-Kellogg Pact . 

• No rule of international law would seem more firmly established than 
this that treaties are to be interpreted in the light of the intent of the 
negotiators. That intent, naturally, is assumed to be stated in the text of 
the treaty itself, but it may also be sought elsewhere, either in specific reser
vation attached to treaties at the time of signature or ratification, or in 
interpretations, clarifications, understandings, constructions, qualifications, or 
actual conditions set forth during the negotiations, prior to the ratification. 
The fact is that Japan, in common with other signatories, adhered to the Pact 
because of the very interpretations given by Mr. Kellogg, and particularly 
by his unreserved recognition of an undefined and unre.itricted right of self
defense. 
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32 
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developments in China were more ominous. for Japan than they were for 
Great Britain. Even if all British interests in China had perished, Great 
Britain herself would still have survived as one of the great commercial and 
political Powers of the world ; but Japan-first bound to the Far Eastern 
mainland by an unalterable accident of geography, as Britain was bound to 
the continent of Europe-could scarcely hope to maintain her hard-won rank 
of a Great Power if the U.S.S.R. and a militantly Nationalist China, 
reunited by Russian aid, were to league themselves together against her. 
Poor as Japan was in minerals, her economic interests in Manchuria were 
not superfluities but vital necessities of her national life. On the other hand, 
her political status in the leased territory of Kwantung and in the zone of the 
South Manchurian Railway was not only an eyesore to Russia but was a 
servitude upon Chinese national sovereignty which Young China might be 
expected to challenge as soon as it would lay in her power. 

Thus the international position of Japan-with Nationalist China, Soviet 
Russia, and the race-conscious English-speaking peoples of the Pacific closing 
in upon her-had suddenly become precarious again. At the same moment, 
the internal equilibrium of Japan had been disturbed by equally vast and 
equally sudden political and social changes. I shall notice this internal 
disturbance while considering the question of seizure of political power by 
the alleged conspirators. The prosecution, of course, chose to look upon 
this also as an integral part of the conspiracy alleged in the indictment. 

I need not notice here in detail these momentous developments in the 
internal life of Japan. For my present purpose it would suffice to say that 
all these had the effect of producing t'hc then foreign z1<>licy of the Jilpanese 
Government and influencing the mind of the intellectuals. 

The policy of a country is indeed an evolutionary process arising from 
similar circumstances. Whether the then Japanese policy was one of 
enlightened self-interest dependent upon justice and fair play towards a 
neighbour, or was only one of self-seeking aggression is not very material 
for our present purposes. All that I need point out here is that the evidence 
simply discloses a certain attitude of Japan towards Manchuria and docs not 
necessarily indicate any design or conspiracy of the kind alleged in the 
indictment. 

Circumstances were moulding the foreign relationt of Japan. Whether 
the foreign policy that was developing were justifiable or not, I cannot say 
on this evidence that it was the result of any over-all conspiracy as alleged 
in the indictment or that it, in any way, indicated the existence of any such 
conspiracy. In my opinion the prosecution allegation in this respect is a 
fantastic one. 

Manchuria itself was a pressing problem for Japan at"that time and the 
evidence, in my opinion, does not lead us to any design ~gainst any country 
beyond Manchuria. 
. THE NINE-PowER TREAT¥ of Washington has oft~n been adverted to in 
this connection. -
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developments certainly offer an explanation of the lVJanchurian 
Policy without a conspiracy as alleged in Count l or even in Count 2 of the 
indictment. If all other Powers can have foreign policies vvithout a cons
piracy between their statesmen and diplomats, I do not sec what is there in 
the evidence adduced in this case which would drive us to infer such a 
conspiracy on the part of Japan. 

But even assuming that there was a conspiracy as alleged in the Indict
ment and that the M~nchurian Incident was the result of that conspiracy, 
it rcrnains yet to be seen how the present accused are conm~cted with them. 
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Of the persons arraigned for trial before us only DOHIHARA, HASHI
MOTO, ITAGAKI, KOISO, MINAMI and OKA WA could .even be named 
in connection with the alleged conspiracy upto this stage. There is not even 
the remotest suggestion in the evidence which, in my opinion, can raise even 
the lightest suspicion against any other of the accused. 

Of course the witnesses have spoken of "some young officers of the 
Kwantung Army", and, certainly some of the present accused were, at the 
date of the incident, comparatively young and were officers of the Kwantung 
Army. But I hope no one, on this ground, would say that there is evidence 
against them in this respect. 

The prosecution in its summation of the case against DOHIHARA 
characterizes him as a fore-runner of aggression and says that "he was 
one of the original conspirators and participated in the conspiracy from the 
very beginning to end." The prosecution laid emphasis on the following 
allegations and the evidence referred to against them, in order to establish 
DOHIHARA's participation in the conspiracy: 

1. Prior to the Mukden Incident DOHIHARA already had spent 18 
years in China and his knowledge of situation there had won the 
recognition of the superiors. (Exh. 2,190-A, T. 15,723 T. 19,995) 
(a) He was particularly, familiar with the situation in Manchuria. 

(Exh. 2,190-A, T. 15,722) 
2. DOHIHARA became intimately acquainted with Dr. OKA WA 

Shumei who fervently advocated the incorporation of Manchuria 
into the Japanese Empire. (Exh. 2,177-A, R.P. 15,565-6). 
(a) For more than two years prior to the Manchurian Incident 

OKA W A had been agitating for positive action in collabora
tion with the Army. (Exh. 2,177-A, R.P. 15,573-5, Exh. 2,178, 
R.P. 15,595). 

(b) (i) .DOHIHARA bei~g an army man and expert on China 
became one of the very inner circle. 

(ii) Other members of the army who were intimately acquainted 
with OKA W A included the accused IT AGAKI and 
KOISO. (Exh. 2,177-A, R.P. 15,565). 

(iit) DOHIHARA was involved in the drafting of a pl~n to set up 
a Cabinet centreing around the armY. with a more positive 
policy toward Manchuria. (Exh. 2,177-A, R.P. 15,587). 

3. In August 1931, DOHIHARA was appointed the chief of the Special 
Service Organ of the Kwantung Army at Mukden and arrived 
there on 18 August 1931. (Exh. 2,190-A, R.P. 15,713-4). 
(a) (i) Ostensibly he went there to investigate the case of Captain 

NAKAMURA and to negotiate with the Chinese autho
rities on the matter. 

(ii) His real mission was to investigate and determine the 
strength of the Chinese forces, their training, their com
munication and the condition of .the civilian population. 
(Exh. 2,190-A, R.P. 15,724-25). 
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(b) In the latter part of September 1931, when the Self-government 
Guidance Board was set up in J'vlukden to foster the so-called 
inclcp<¥1dence movement, DOHIHARA was in charge of the 
special service or espionage division. (R.P. 2,793-4). 
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(i) Every effort was being made toward the realization of local 
autonomy sponsored by the Japanese army. (R.P. 33,628-9). 

(c) DOHIHARA was also active on the Local Peace Preservation 
Committee and exercised a great deal of pressure on the 
Chinese officials left behind there. (R.P. 3,962-3 ; 33,605-6). 

(d) DOHIHARA headed and executed the plot to remove the 
Ex-Emperor PY YI from Tientsin to Manchuria. (R.P. 
15,726, 33,618). 

According to the prosecution the above allegations have been established 
by the evidence cited against them and they establish the two following 
matters: 

I. That DOHIHARA was one of the plotters of the Mukden Incident 
of September 18, 1931. 

2. That DOHIHARA was one of the conspirators of 
(a) the over-all conspiracy as charged in count I, 

and (b) the limited conspiracy as charged in count 2. 
Leaving aside for the present the over-all and the limited conspiracies 

charged in counts 1 and 2, it may safely be said that the evidence does not 
in the least connect DOHIHARA wit11 the alleged plotting of the Mukden 
Incident. Excepting the fact that his office room was utilized by the army 
officers during his absence for the purpose of carrying on operations 
immediately on the breaking out of the incident, there is absolutely nothing 
in the evidence which would in any way suggest his connection with the 
alleged plot. 

Of the matters relied on by the prosecution for the purpose of connecting 
DOHIHARA with the Mukden Incident, item 1 as stated above need not 
detain us at all. DOHIHARA certainly had spent 18 years in China and 
was familiar with the situations there. But that docs not indicate anything 
relevant for our present purpose. 

For item 2, reliance is placed on exhibit 2,177 -A, the testimony of 
Dr. OKA WA in the Tokyo Court of Appeal at the trial for the May Incident 
of 1932. Dr. OKA WA said that he became intimately acquainted with 
certain military officers, and named, amongst others, Major General DOHI
HARA, Major General ITAGAKI, and Lieutenant General K"OISO. It 
seems that he acquired this acquaintance after he beca.me an employee of 
the South Manchurian Railway Company. As regards his "fervently advo
cating the incorporation of Manchuria into the Japanese Empire", reliance is 
placed on that portion of the above testimony where Dr. OKAWA was 
speaking about the essay for his degree of Doctor of Law. In course of his 
study for this essay he acquired "the belief that the age of gTeat powers was 
gone and that the age of super-great powers had come". "For a nation to 
keep going as an independent country in this present age, she would possess 
a territory that is at least self-sufficient. The present state of world affairs 
proves this clearly." In answer to the question, "In the case of Japan, what 
kind of territory should she incorporate?" Dr. OKAWA.,answered by saying 
"Korea and Manchuria are within the scope of possibility, but I believe, 
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the time attempt economic development in 1\!lanchuria; that 
the nation cannot go on without the foundation of her national life 
built on a united economic and Manchuria and that 
if this is the J\lanchurian problems, too can be solved." Dr. OKAV/A 
said that he undertook this lecturing in the latter days of April or in May 
1929 and continued it upto the outbreak of the Manchurian Incident. 
Hitherto we have not heard anything about any "positive action;; or "positive 
action in collaboration with the army." The witness, however, went on, and, 
in answer to a question "vvcrc there any repercussions?" said "There was a 
very reactil;ln. At first, I did not know how much the repercussion 

and when I consulted with the army authorities about undertaking 
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the project together, the army did not agree, stating that it would be 
criticised as militarism and imperialism and lose its effect if the army would 
join. Hence I undertook it alone .... " The witness then claimed "that 
as the voice of dissatisfaction grew louder among the people, the army took 
note of this trend and began to take positive action gradually." "The army 
being alert 011 taking advantage of opportunities, began taking positive 
actions as soon as this trend became great. And finally, they began to act 
together with us, and the Army General Staff and other departments, even 
began sending lecturers to us." This is the whole story and as I read it, there 
is nothing in it to support the summation that "OKA W A had been agitating 
for j>ositive action in collaboration with the army." 

The prosecution summation by using the expre~sion "positive action" 
and speaking of this "positive action" as something to be "in collaboration 
with the army" seemed to suggest some sinister overt act involving user of 
force. There is nothing in Exhibit 2,177 -A which would even suggest any 
such thing. So far as this testimony of Dr. OKA WA is concerned, the 
expression 'positive action' means nothing more than active collaboration in 
the matter undertaken by the witness; and the context shows that the witness 
was only speaking of his efforts towards moving the public mind in a certain 
direction. 

'Seeking army assistance' in Japan did not necessarily mean any design 
for the user of force. The Army in Japan was really a peoples' party. The 
Japanese army was recruited by universal conscription. The rising genera
tion of the rural proletarians formed the backbone of the rank and file, and 
"the army at the relevant date regarded itself as the champion of the 
pl"asantry, which had been reduced to the condition of a desperate rural 
proletariat" by the then world condition. I shall have to consider later the 
relation in which the army at this time stood to "the people" of Japan. For 
my present purpose, it would be sufficient to say that appeal to army for 
collaboration by a person who was seeking to enlist the sympathy of the 
people in favour of his movement, did not necessarily have any sinister 
significance. 

That DOHIHARA "became one of the very inner circle" as asserted by 
the prosecution in item 2 (b) (i) above is mere assumption on it~P part and, 
of course, there is no evidence in support of it. 

As regards DOHIHARA's "involvement in the dra~ing of a plan to set 
up a cabinet," as stated in item 2 (b) (iii), the evidence relied on is again the 
same testimony of OKA vV A. The witness is there speaking of the October 
Incident. On being questioned "who drafted the ultimate plan?" OKA WA 
said "I do not know exactly, but the person who gave me orders was Kingoro 
HASHIMOTO." Then he was asked "then you do not know who was at the 
top drafting the plan?" His answer was "I have an idea." The next 
question was "are SHIGETO, HASHIMOTO, ITAGAKI and DOHIHARA 
involved?" The witness said "yes". This is no better than OKAWA's guess 
and I do not see how such a guess or such a surmise.on his part entitles us 
to say that DOHIHARA was involved in this plan. 
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KOISO, Major General OKAMURA, Major General ITAGAKI, Major 
General DOHIHARA, Major General TADA, Colonel KAWAMOTO, 
Colonel SASAKI and Colonel SHIGETO. This evidence, at the worst, shows 
only the company which DOHIHARA at that time kept. But I believe we 
are not going to accept any theory of guilt by association. DOHIHARA's 
connection with the incident has also been sought to be established through 
the fact that after the Mukden incident "Colonel DOHIHARA was installed 
as Mayor of Mukden", and succeeded in restoring normal civil administration 
within three days. As a result of the event of September 18, 1931, the civil 
administration of Mukden City and the Province of Liaoning was completely 
disorganized and even that of the other two provinces was affected though 
to a lesser extent. Immediate necessity was the organization of a municipal 
government and restoration of the ordinary civic life of the city. This was 
undertaken by the Japanese and carried through quickly and efficiently. I 
do not see why the appointment of Colonel DOHIHARA as Mayor for this 
purpose would in any way indicate his connection with the alleged plotting 
of the incident or even with the conspiracy charged. DOHIHARA was an 
Army officer, and, the choice of the Army authorities fell on him probably 
for his efficiency. At least he proved to be an able administrator in this 
respect. I cannot, on this evidence, connect him with the plot or conspiracy. 

The assumption of mayoralty by DOHIHARA might have significance 
in other respects. It might have even constituted some wrongful acts on the 
part of Japan, if, and in so far as, it was in breach of any Japanese under
taking. But I do not sec its significance having any bearing on the question 
of DOHIHARA's participation in the alleged plotting of the Mukden 
Incident. In my opinion, none of the subsequent events relied on by the 
prosecution, including the removal of PU YI from Tientsin to Manchuria, 
is of any significance so far as the present question is concerned. They may 
be of some consequence in relation to the question of the existence or other
wise of the conspiracies alleged in counts 1 and 2, and may have some 
significant bearing on the question whether DOHIHARA was a participator 
in those conspiracies. I shall consider this matter in its proper place. But 
I might at once say that I have not been satisfied as to the existence of any 
such conspiracy. At any rate I have not been able to connect <IllY of these 
accused with any such conspiracy. 

The evidence, on the basis of which HASHIM~TO, IT AGAKI and 
KOISO are sought to be connected with the Mukden Incident and with the 
conspiracy charged, comprises mainly the testimony of TANAKA Ryukichi 
given here and of OKA W A given in the Tokyo Court of Appeal in 1934. 
I have already considered this evidence in connection with the Mukden 
Incident. I would further discuss it while considering the question of seizure 
of political power. In my opinion the evidence does not ~stablish their 
connection with the alleged plot and the conspiracy. HASHIMOTO and 
KOISO, no doubt, were involved in some of the incidents mentioned in the 
evidence. But, however sinister such incidents might be, they did not 
indicate any conspiracy of the kind alleged in the inaictment. 
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(iiz) The parties present "exchanged their outspoken opinions 
regarding the Manchurian-Mongolian Problems"; (p. 15,753) 

(b) Later in the same month MINAMI stated: "The Army has 
long recognized the necessity of increasing our divisions in 
Korea and we hope the day will come when more divisions 
will be dispatched there": (p. 15,753) 

(c) At a meeting of Army and Division Commanders held on 4 
August 1931 MINAMI was quoted as having statea: "Guard 
Manchuria, our life line". (Ex. 2,207-pp. 15,784-85). 

(d) MINAMI was far from passive in his relation to the Mukden 
Incident: 

3. MINAMI was not an apostle of peace as he seeks to portray him
self, as appears from the Report of the Lytton Commission where 
it is said that the "vigorous speeches by the Japanese War Minister 
in Tokyo, counselling direct action by the Army in Manchuria" 
were one of the things which set the stage for the events that took 
place on 18 September and thereafter. (Ex. 57, pp. 66-7; Ex. 186, 
pp. 2,209-10; Ex. 2,207, p. 15,783). 

4. Studies were being made in the War Ministry prior to the Manchu
rian Incident concerning the conquest of Manchuria. (Ex. 3,375; 
R.P. 32,330). 
(a) MINAMI knew of this or should have been familiar with it. 
(b) (i) He knew or should have known that a group in the army 

led by Lieutenant Colonel HASHIMOTO and SHIGEFUJI 
had become so powerful between July and October 1931, that 
the army could not check such persons. (Ex. 179, R.P. 1 ,926). 

(ii) He knew or should have known that "this group including 
General T A TEKA W A were strongly of the opinion that 
unless Manchuria were seized by Japan, it would be 
impossible for Japan to become one of the powers of the 
world as a highly developed national defense state". 

5. (a) Prior to the Mukden Incident SHIDEHARA notified MINAMI 
that he had received a cable from the Japanese Consul • General of Mukden that within a week a big incident will 
break out. (R.P. 2,006). • 

(b) At this point the officers responsible for the situation should 
have been dealt with appropriately, if MINAMI desired to 
stop an incident. MINAMI, however, did not do a single 
thing to. stave off event. (Ex. 3,479; R.P. 33,639). 

From the above materials the prosecution invited us to hold "that the 
SHIDEHARA policy of conciliation was thrown overboard and a new political 
force emanating from the army came into play, aided and abetted by 
MINAMI and the Mukden Incident, the overt act of the conspiracy, was 
permitted to occur. According to the prosecution, the fact that the new 
political force was aided and abetted by MINAMI, w<ts found by the Lytton 
Commission. Reference is given as Exhibit 57 pages 66-67. The Commission 
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prosecution says: "T:Jttat J'vliNAl\1I was not an apostle of peace as he seeks 
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the Commission ... where it is said, that the "vigorous speeches by the 
Japanese War Minister in Tokyo, counselling direct action by the army in 
Manchuria" were one of the things which set the stage for the events that 
took place on 18 September and thereafter." 

The relevant portion of the Commission Report however refers to the 
part played by the public press of both countries in relation to the incident. 
The Commission says: "The public press of both countries tended rather 
to inflame than to calm public opinion. Vigorous speeches of the Japanese 
War Minister in Tokyo, counselling direct action by their army in Manchuria 
were reported." The Commission here was emphasizing, not so much the 
speech, as its reporting by the press. We are however asked to fix the guilt, 
if any, for such speech on the.author thereof. 

The prosecution pointed out this speech as one made by the War 
Minister MINAMI on August 4, 1931. The original text of the speech was 
not available. In lieu thereof the prosecution introduced an article in the 
Japan Times dated August 6, 1931 purporting to quote the alleged speech. 
This is Exhibit 186 in the case. It does not contain the whole speech hut 
only purports to give an extract therefrom. 

The portion of the speech that is before us stands thus: "Some other 
observers, without studying the conditions of neighbouring foreign countcies, 
hastily advocate limitation of armaments and engage in propaganda un
favourable for the nation and the army. Manchuria and Mongolia arc very 
closely related to our country from the viewpoint of our national defense 
as well as of politics and economics. It is to be regretted that the recent 
situation in that parl uf China is following a trend unfavourable to our 
Empire. The recent change in international politics and the recent decline 
of Japan's prestige coupled with the recent ascendancy of anti-foreign agita
tion and new economic power in China, are responsible for such a tendency, 
which is a phenomenon of permanent duration instead of being a passing 
one. In view of such a situation, I hope you will execute your duty in 
educating and training the troops with enthusiasm and sincerity so that you 
may serve the cause of His Majesty to perfection." 

The occasion for this speech will appear from the stateme,pt of the 
accused MINAMI himself. He says: "On August 4, 1931, I called the 
customary conference of Division Commanders in the War Ministry for the 
first time since I assumed the office of War Minister. The address of instruc
tions which I delivered on that occasion unexpectedly aroused the opposition 
of a section of the political circles. As it would be clear from the glance 
at its contents, I gave expression to nothing more than a view natural to a 
War Minister-stating that every effort should be made in the training of 
soldiers to maintain the efficiency of the Imperial Army under the difficult 
conditions caused hy arms reduction." 

The report contained editorial comments as well and we do not know 
which report was before the Lytton Commission. The extract before us does 
not, in my opinion, support the view that the War Mi'h.ister was "counselling 
direct action by the army in Manchuria." 
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as to take thlii risk of a national disaster thus ignoring the decision 
of a responsible man on the spot. Unless we start with the assumption that 
the Cabinet knew that the army was only a conspiracy, I do not 
see how the alleged inaction on the of any cabinet member in this 
respect can indicate his connection with the conspiracy. Instead of this 
conduct having the proposed persuasive effect on any mind, it will really 
require an already persuaded mind to see anything sinister in such a conduct. 

The prosecution says that by May 31, 1933, the milit2.ry conquest of all 
Manchuria and Jehol had been completed. On May 31, 1933, the Tangku 
Truce was signed. With the signing of this truce the good relation between 
China and Japan were ..restored. The prosecution itself says that after this 
truce the relations between China and Japan became good for the time being 
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and on May 17, 1935, it had been decided to raise the Japanese legation in 
China to an embassy. There were, no doubt, certain disturbances in the 
early part of 1935 but these were all compromised and settled, and, on 
June 10, 1935, the HO-UMEZU Agreement was concluded. 

It seems, therefore, that whatever might have happened between China 
and Japan over Manchuria, the hostility at any rate completely ceased by 
June 10, 1935. It is difficult to see on what authority and on what legal basis 
the victors in a subsequent war can now question this action of Japan. But 
I shall come to this matter later on. 

The prosecution case regarding the Japanese expansion in Manchuria 
may be summarized as yielding the following items: 

1. As soon as the Government of Japan came to know of the Mukden 
Incident of 18 September 1931, an extraordinary Cabinet meeting 
was held on September 19, 1931, at which it was decided that the 
affair would be terminated at once. (Ex. 162; R.P. 1,554-55). 

2. Despite the unanimous opinion of the cabinet that the operation 
must cease immediately the expansion continued. 

3. (a) As a matter of fact, the army represented by the Supreme 
Command never wanted the policy of non-enlargement of 
the incident and never intended to carry it out. 

(b) On September 22, 1931, KIDO reported that the army was so 
strongly determined in its policy towards Manchuria that 
orders given by the central authorities might not be 
thoroughly understood, and that the army was indignant 
because the Emperor had approved the governmental policy 
under influence of his personal attendance. (Ex. 179-I, 
R.P. 1,938). 

(c) The army chief of staff was 'reported to have told W AKATSUKl 
that the army might be compelled to send troops to the 
Yangtse River, and that if this happened, he did not want 
the Government to interfere with the prerogative of the 
Supreme Command of the army. (Ex. 179-K, R.P. 1,939-40). 

4. In October, the conspirators dissatisfied with the government policy • and regarding it as the one obstacle to carrying out the conspiracy 
again planned to seize control of the go~rnment. This move 
became known as the October Incident. The plot was discovered ; 
accused HASHIMOTO and others were arrested. (Ex. 3,195, R.P. 
28,795, summation page D 43-44). 

5. In the meantime the military operations in Manchuria continued 
to widen. 

6. (a) On December 10, 1931, the WAKATSUKI Cabinet resigned. 
(R.P. 1,575-82; Ex. 2,435, R.P. 19,790, summation page D 45). 

(b) (z) As a result, INUKAI took office with the accused ARAKI 
becoming his War Minister. 

(ii) Immediately upon ARAKI's succes~on to office, there was 
an apparent change in the attitude of the Government and 
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10. Manchuria continued to 
By May 31", 1933, the military conquest of ail Manchuria and 
had been completed. 
(a) On that day the TANGKU TRUCE was signed. (Sum. p. D 53). 

ll. Almost simultaneously with the beginning of military operations and 
·continuing throughout the first half year, there took place a series of 
highly significant POLITICAL EVENTS WITHIN Manchuria leading to the 
establishment of the puppet government with PU YI as provisional 
President. 

(a) On March 1932, PU YI was inaugurated, and on March 12, notice 
was giw:n to foreign powers of the establishment of Manchukuo. 
(Sum. p. D 56, Ex. 57, R.P. 2,775). 
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12. This series of events was not a natural phenomenon. Each and every 
one of them was an integral part of the conspiracy to obtain control 
of Manchuria. 
(a) The League found that a group of Japanese, civil and military, 

conceived, organized and carried through the Manchurian in
dependence movement as a solution to the situation in Manchu
ria; that this movement received assistance and direction from 
the Japanese general staff and could have been carried through 
only because of the presence of Japanese troops. (Sum. p. D 66, 
Ex. 57, R.P. 2,882). 

13. While the Kwantung Army was proceeding to set up Manchurian 
Government, Tokyo was taking step to carry out the plan. (Sum. 
p. D 66). 
(a) At first the' authorities in Tokyo were opposed to the establishment 

of an independent Manchuria. 
(b) On January 4, 1932, ITAGAKI was sent to Tokyo. (Ex. 3,316, 

R.P. 30,278). 
(c) Following IT AGAKI's visit, there was a marked change in the 

Japanese Government policy and the Cabinet took for itself 
the power to regulate the business in Manchuria. (Sum. p. D 67). 

14. (a) In May, the INUKAI Cabinet was succeeded by SAITO Cabinet. 
(b) This Cabinet was definitely committed to the recognition of 

Manchukuo. (Sum. p. D 68). 
15. On September 15, 1932, formal recognition was given and the Japan

M:mchukuo Protocol was signed. (Sum. p. D 69). 

16. (a) As soon as the protocol had been signed, the accused KOISO, 
then Chief of Staff of the Kwantung Army, was given on 
November 3, 1932, an outline for the guiding of Manchukuo. 
(Ex. 230, R.P. 2,903-4). 

(b) Diplomatically while Manchukuo was to adopt a non-interference 
attitude toward China in principle, she would adopt an anti
Chinese principle and would have the same attitude as Japan 
towards the Soviet and the United States. (Sum.·~ D 70-71). 

(c) To carry out these programs control was centralized both in Man-
churia and in Tokyo. • 

(d) The Manchurian Affairs Board. was set up under the presidency 
of the War Minister who was thus able to co-ordinate civil and 
military administration. (Sum. p. D 71, Ex. 451, 452, R.P. 
5,113-16). 

17. (a) Pursuant to these policies Japan exercised complete political domi
nation over Manchuria. 

(b) The control exercised by Japan went far beyond the Government 
itsel{ and extended to control and domination of the people 
and their thought. The agency for thi.s part of the task was 
the Concordia Society. (Sum. p. D 74, Ex. 221, R.P. 2,795). 
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Exhibit 179--K is a hearsay of the second degree, if not of the third degree. 

The Chief the army general staff is alleged to have said something to the 
then Premier W AKATSUKI. "'\V AKATSUKI is said to have reported it to 
HARADA. The author of the diary heard it from HARADA and reported 
it to the Lord Keeper of the Privy Seal and recorded in his diary what he thus 
reponed. Premier WAKATSUKI himself had given evidence for the prosecu
tion on the 28th June 1946. His evidence comprised his statement taken out 
of court by the prosecution and is exhibit 162 in this case. There is nothing 
in his testimony regarding this matter. 

As regards item 4,$ the October Incident no doubt was planned. But the 
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reason given is the observation of the prosecution. I shall discuss this 
matter in connection with the question of seizure of government control. 

Item 6 (b) (iz) and 6 (h) (iiz) are also mere observations of the prosecution. 
Item 6 (b) (iv) is based on exhibit ISS series, these being the interrogatories 
of accused ARAKI taken in Sugamo prison after he became a prisoner. The 
accused said, "after I became War Minister, I discussed the policy of the 
occupation of General Chang's four Provinces to clear up the Manchurian 
situation. After I had made the plan ~ myself with the Prime Minister, 
the Foreign Minister and the Finance Mimster, as agreed with me, the Prime 
Minister approached the Privy Council for approval." A policy was thus 
decided upon by the then government and it remained to be carried out by 
the general staff. 

When a Government adopts a policy it does not necessarily form a 
conspiracy. It is needless to say that a government policy is not always of 
a very simple origin. As I have noticed elsewhere several factors were 
preparing the way for the resumption of the positive policy in Manchuria. 
Of such factors the Lytton Commission mentioned (z) "the dissatisfaction of 
the army"; (2) "the financial policy of the government"; (3) "the appearance 
of the new political force emanating from the army, the country districts 
and the nationalist youths, which expressed dissatisfaction with all political 
parties, which despised the compromise methods of western civilization and 
relied on the virtues of old Japan and which included in its condemnation 
the self-seeking methods whether of financiers or politicians"; (4) "the fall 
in the commodity prices, which inclined the primary producer to look to an 
adventurous foreign policy for the alleviation of his lot" ; (5) "the trade 
depression, which caused the industrial and commercial community to believe 
that better business would result from a more vigorous foreign policy." 
None of these can be said to be the product of any conspiracy. Add to 
these the disturbances which the then Japanese statesmen and politicians 
felt that they had to face in Manchuria. I do not see why it would provoke 
any sarcastic remark even if any statesman adopting such a policy says that 
it was so adopted to bring peace and order to the territory. It may not be 
a justifiable policy, justifying one nation's expansion in another's territory. 
But remembering the trend of international behaviour I do not :ace why we 
cannot accept this even as an explanation of the expansion without having 
recourse to a hypothesis of an enormous conspiracy. Nt> one would applaud 
such a policy. No one would perhaps justify such a policy. Yet this need 
not drive us to a theory of conspiracy. As a program of aggrandisement of 
a nation we do not like, we may deny to it the terms like "manifest destiny", 
"the protection of vital interests", "national honour" or a term coined on the 
footing of "the whiteman's burden", and may give it the name of "aggressive 
aggrandisement" pure and simple. Even then. we do not come to the 
conspiracy as alleged in the indictment. 

Before leaving Japan's action in connection with Manchuria, I must say 
a word about the alleged puppet government of Manchuria and its bearing 
on the question of over-all conspiracy. • 
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as a euphemism for 'annexation'? And had not this constitutional fiction 
served its Western inventors in good stead? Was not this the method by 
which the Government of the French Republic had stepped into the shoes 
of the Sultan of Morocco, and by which the British Crown had transferred 
the possession of vast tracts of land in East Africa from native African to 
adventitious European hands? And if the ex-victors in the General War 
of 1914-18 should protest that, since the War, they had experienced a 
conviction of sin and had replaced the tarnished word 'protectorate' by the 
brand-new word 'mandate', would not the Japanese be able to cite American 
and Russian, as well as German opinion in support of the view that this 
latest change of name had introduced a distinction without a difference?" 

"Moreover a Japanese apologist might discover precedent for almost 
every use that Japan had made of 'Manchukuo' in Western post-war as well 
as pre-war practice. Conceivably, for example, it might be considered 
hypocritical on the part of the Japanese to have connived at the action of 
'the Manchukuo Government' in seizing the China Maritime Customs House 
at Dairen, and then to have disclaimed all responsibility for this breach 
of a Sino-Japanese agreement on the ground that the problem did not 
concern Japan but was an issue solely between "Manchukuo" on the one 
hand and the Government of China and its Dairen Commissioner on the 
other. But if this incident was to be judged on the 'practical' basis of 
precedent and not by the merely 'idealistic' touchstone of Right-and-Wrong, 
was it not open to the Japanese to point out that they were here following, 
with almost pedantic exactitude, a precedent which had been set by the French 
in 192J-4 when they had engineered the fictitious 'Separatist Movement' 
in the Rhineland in the hope of achieving through this instrument a breach 
of the Peace Treaty of Versailles which they preferred not to perpetrate with 
French hands? Though the Japanese failed to make the most of these 
Western precedents in stating their case for performing the farce of 
'Manchukuo', it may legitimately be conjectured that Western as well as 
Japanese precedents had in fact suggested, and commended, this line of 
policy to Japanese minds." 

"These considerations go far towards explaining 'Manchukuo'. Yet, 
when all is said, it is difficult altogether to comprehend the stat~ of mind 
in which a piece of make-believe is obstinately defended as being genuinely 
what it purports to be, long after its fraudulency ha~ been conclusively 
exposed to the public eye. It can only be pointed out that this curious state 
of mind was at any rate not peculiar to the Japanese. It was also displayed, 
in this self-same post-war age, by the French, when they protested, as we have 
recalled, that 'the Separatist Movement' in the Rhineland was a spontaneous 
expression of Rhinish aspirations with which the French Army of Occupa
tion had nothing to do. And it was likewise displayed by the Russians, 
when they protested that the Government of the U.S.S.R. had nothing to 
do with the Third International. The state of mind which is illustrated in 
each of these instances must be regarded as one of thos& relics of an 'archaic' 
psychology which lingered on in thl':! field of internatio:(lal relations and 
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either side. I need not however pursue the matter further as in my 
opinion It has not been established that either the then Japanese Government 
or any of the accused had any PRECONCEIVED DESIGN of establishing a puppet 
government in Mand1uria. Whatever be the origin of the Manchurian 
lncident it can he said without much hesitation that it has not been 



276 lNTERNATIONAL MILITARY TRIBUNAL 

established beyond reasonable doubt that any of the accused before us had 
any hand in the matter. 

It must be remembered that, according to the case of the prosecution 
itself, the then Government of Japan was not yet in the conspiracy and 
therefore any action of that government cannot be said to have been in 
execution of the alleged conspiracy. 

We may notice here the several cabinets that came into office since the 
fall of the TANAKA Cabinet on July 1929. The TANAKA Cabinet was 
succeeded by the HAMAGUCHI Cabinet on July 2, 1929. In this Cabinet 
Baron SHIDEHARA was the Foreign Minister and General UGAKI, and 
then, General ABE, were the War Ministers. None of them are alleged by 
the prosecution to have been in the conspiracy. The HAMAGUCHI Cabinet 
was succeeded by the W AKA TSUKI Cabinet on the 14th April 1931 with 
Baron SHIDEHARA as Foreign Minister, and accused MINAMI was War 
Minister. Excepting MINAMI none else of this Cabinet is alleged to have 
anything to do with the conspiracy. This Cabinet was succeeded by 
INUKAI Cabinet on 13 December 1931 with the accused ARAKI as War 
Minister. Excepting ARAKI none else of this Cabinet also is alleged to 
have been in the conspiracy. On 26 May 1932 this was followed by the 
SAITO Cabinet. Count UCHIDA was its Foreign Minister and accused 
ARAKI continued as War Minister. Excepting ARAKI again none else of 
this Cabinet too is alleged to have been connected with the conspiracy. Of 
course, when UCHIDA was later on succeeded by accused HIROTA as 
Foreign Minister another conspirator in his personality entered the Cabinet. 
This SAITO Cabinet continued till 8 July 1934 and was succeeded by 
OKADA Cabinet. Next came the HIROTA Cabinet on 9 March 1936. We 
need not at this stage proceed further than this. All that we should 
remember is that till the accession of the HIROTA Cabinet on 9 March 
1936, the government as such is not alleged to have been in the conspiracy. 
The bearing on the question of conspiracy of any government pronounce
ment or action during this period must be determined keeping in view this 
case of the prosecution. 

The Japanese government's decision to accord recognition to Manchukuo 
at some future date which was not yet fixed was announced b1 the then 
Japanese Foreign Minister, Count UCHIDA on the l~th July 1932. This 
intimation was repeated by him in a ~peech which he delivered before the 
Diet at Tokyo on the 25th August in which he went so far as to say that 
the Japanese Government regarded the recognition of Manchukuo as being 
the sole effective means of solving the Manchurian problem. Count 
UCHIDA elucidated this problem in his speech and said: "With regard 
to the question of finding a solution for the Manchurian problem, the 
Japanese Government attach the greatest importance to the following two 
points: 

"First, that, in seeking a satisfactory solution we should aim at the 
fulfilment of the legitimate aspirations of the :Manchurian people, at 
adequate guarantees for the rights and interests of Japan, at prevention-
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officials to economic posts. (Ex. 223, R.P. 2,826). The same decision 

reserved real power of management over rail-roads and other means oE 
transportation for Japan. (Ex. 223, RP. 2,826 7). Acknowledging that Japan 
in November 1931 had decided to have the Japanese Transportation Company 
open regular air routes on the pretext of military need to establish a 
foundation for acquiring aviation rights in Manchuria and Mongolia, the 
SAITO Cabinet, in Aw.gust 1932, decided that it was important that this 
service become a permanent business organization to be managed so as to 



278 iNTERNATIONAL MILITARY T:lUBUNAL 

contribute to the execution of Japan's aviation policy, to the development 
of industry and to the acquisition of aviation rights in China proper. 
(Ex. 225, R.P. 2,831-2). The business was to be under the leadership and 
supervision of Japan through a joint Japan-Manchukuo company in which 
Japanese would hold substantial leadership and supervision. (Ex. 225, R.P: 
2,832). Subsidies were to be given by the Manchukuo government and the 
Railway. (Ex. 225, R.P. 2,833). In' connection with the signing of the 
Protocol, three of the supplementary agreements dealt with Japanese rights 
in transportation, aviation and mining. (Ex. 241, R.P. 2,980-1). 

"The fact that these early steps were not isolated phenomena of grabbing 
hut were part of a complete plan to dominate Manchuria entirely becomes 
established even more strongly when Japan's actions subsequent to the 
recognition of Manchukuo are considered. In the first guiding plan given 
by the Cabinet to the Kwantung Army on November 3, 1932, it was stated 
that, econ9mically, co-prosperity and co-existence should be the basic 
principle, and that the system was to be an economic bloc between Japan 
and Manchuria. (Ex. 230, R.P. 2,907). The idea of a "fit industry for suitable 
locality" was to be adopted so that each member of the bloc might 
co-ordinate its industries with the other and abolish customs barriers with 
the aim of acquiring self-sufficiency and making an advance toward world
wide industry. (Ex. 230, R.P. 2,908). Following the adoption of this policy, 
the Cabinet decided a policy for Manchurian wire, wireless, telegraph, tele
phone and broadcasting enterprises. (Ex. 231, R.P. 2,9!9). This company 
was to be a joint enterprise under the joint control of the government and 
military of both nations, hut the Manchurian military could not inspect or 
make demands without previous approval of the Japanese military, and in 
case of dispute between the supervising authorities, the view of the Japanese 
authorities was to prevail. (Ex. 231, R.P. 2,920-4). In the guiding policy of 
August 8, 1933, it was provided that Manchuria's economic aim lay in 
unification of Japanese and Manchurian economics so as to securely establish 
Japan's expansion of economic powers to the whole world and at the same 
time to strengthen Manchuria economically. (Ex. 233, R.P. 2,930). Japan's 
real aggressive designs cannot be expressed auy better than as stated in this 
instrument. Japan was to come first, then Manchuria, and it i~ not at all 
dear that even the economic strengthening of Manc~ukuo, the secondary 
consideration, was to be for the benefit of the Manchukuoans. This 
document also stated that certain industries were restricted by demands of 
Japan's national defense but others were to be open to all. (Ex. 233, R.P. 
2,930). It will be recalled that in this policy decision all important matters 
were reserved to the Japanese Cabinet. 

"On March 20, 1934, the Cabinet decided on a Japanese-Manchukuo 
Economic administration policy. The fundamental concept was the securing 
of a base for Japan's worldwide economic expansion and the strengthening 
of Manchukuo's economic powers. (Ex. 236, R.P. 2,939-40). Basic industries 
were to be restricted by the demands of Japan's nati.onal defense and such 
enterprises would be operated by special companies, which were to hold the 



:FOR THE FAR EAST 

yen was taken of£ silver 
stabilized at par with the Japanese yen. 

"The purpose of all this control of Manchukuo's economy became clear 
in 1937 when the disclosed that its economy 

·were to war industries. 
come the factor~ 

l\1anchu1mo. 
construction of war indu~trics in 

"In January 1937, 1v1anchukuo promulgated a Five Year Industrial Plan 
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rcsonrces necessary in time of emergency and that it was the desire to 

various types of industry to make Manchukuo self-supporting and 
to meet Japan's shortages. (Ex. 446, R.P. 5,071). Under the plan, the pro-
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duction of agricultural products required as military stores was to be 
increased. (Ex. 446, R.P. 5,072). In May 1937, Manchukuo enacted a law 
controlling important industries in which it required those who desired to 
engage in any important industry, including all those vital to war, to obtain 
government consent, and those already in such businesses were required to 
get government permission before making any change. (Ex. 444-A, R.P. 
5,048-51). By May 1937, all important industries were effectively in the 
hands of Japan or its dominated puppet government under a plan having 
war as its principal aim. 

"However, even the t;eincndous accumulation of power was not surlicient 
for Japan, and on October 22, 1937, the first KONOE Cabinet decided to set 
up one heavy industry company to establish and develop heavy industry in 
Manchukuo. One half of the capital was to come from Munchukuo and the 
other half from Japanese private interests, designated as the Nissan interests 
in the decision. The decision also provided for Japanese management and 
designated AIKA WA Gisuke, as manager. (Ex. 239, R.P. 2,963-6). Pursuant 
to this decision, Japan and Manchukuo entered into an economic agreement 
for the establishment of the Manchurian Heavy Industry Development 
Corporation. (Ex. 840, R.P. 8,472). While ostensibly a Manchukuo Company, 
in view of the economic agreement with Japan, it was really a "national 
policy" company of Japan. (Ex. 840, R.P. 8,472). The company was to be 
under joint management and its shares could be held only by the two 
govermnents or their nationals. The President and Directors were to be 
appointed by the two governments. (Ex. 438, R.P. 5,018-20)." 

For my present purpose I do not see much t>ignificancc in the ch;1rgcs 
of economic aggression in Manchuria so much dwelt upon by the prosecu
tion in this connection. Placed at its highest, the evidence only discloses 
that after the founding of the State of Manchukuo, Japanese attention was 
directed to the exploitation of transportation and communication facilities, 
and increasing emphasis was laid on developing natural resources and heavy 
industries. But all this was done by the then Japanese Government which, 
according to the case of the prosecution itself, was not yet in the alleged 
conspiracy. In its final summation the prosecution puts the case thus: 
"From the beginning the original conspirators in the army had•one over-all 
plan which they continuously put into practice. The~ were strong enough 
from the very beginning to force the government to acquiesce and participate 
with them in every individual act. Failure to participate and acquiesce 
brought the downfall of the recalcitrant cabinet and the installation of a 
new one which would participate at least to the extent of the portion of 
the plan then being put into effect. Finally in 1936 the conspirators 
became powerful enough to obtain as the price for allowing a government 
to be formed, the complete participation by the government in the 
conspiracy, and the common plan became the national policy of Japan." 

So, the only matter that will be of any importance here is to enquire if 
there is any evidence to show that what the Go.,ernment of Japan was 
doing at this stage, was being done by it at the instance of the alleged conspi-
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3. The Province of Chahar completely bordered Jehol which had been .. 

incorporated into Manchukuo on the west, while Hopei bordered it 
on t.he South. 220, p. 2,751). 

4. By of 1935, it had been decided to set up this important region 
as an autonomous area in furtherance of their plans for the further 
disintegration of China and the destruction of the Chinese Nationalist 
Government, an essential prerequisite for the successful achievement 
of the aims of the conspiracy. (p. 2.026--Tanaka Ryukichi). 

5. The authors of the movement were the accused MINAMI, Com
mander of the Kwantung Army, and the accused UMEZU, Com
mander of th~> North China Army. The work was divided between 
the two armies. The Army in the North China took up the case 
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of the five Provinces and the Kwantung Army took up Inner 
Mongolia. (Tanaka Ryukichi, pp. 2,033-34). 

6. The purpose was twofold: 
(a) to create an autonomous regime in Mongolia, 

and (b) to create a regime in North China outside the Mongolia area. 
7. (a) The reasons for establishing Mongolian regime were to prevent 

infiltration of Soviet-controlled Outer Mongolian influence and 
to set up an independent state. 

(b) The reason for establishing the North China regime were to 
separate the five provinces from Nanking, to set them up as an 
autonomous area in close relationship with Manchukuo under 
Japan's leadership and to reduce the power and influence of the 
Nanking Government. (Tanaka Ryukichi, pp. 2,026-27). 

8. ']~he method adopted was by creating incidents as pretexts for 
making demands: At this particular point, the conspirators found it 
extremely difficult to find incidents-At 'the time relations between 
China and Japan were rather good. 
(a) In the middle of May 1935 two Chinese were killed in the 

Japanese concegsion at Tientsin-UMEZU made certain demands 
on this pretext--For the sake of peace, China agreed to compro
mise, and on June 10, 1935, General HO accepted the detnands 
thus bringing about the HO-UMEZU Agreement. (Ex. 2,491, 
R.P. 20,787-88). 

(b) In June 1935, four Japanese Army officers were alleged to have 
hcen insulted while motoring through the Cbang-Pei district
MINAMI with the object of enlarging the scope of the Tangku 
Truce, under instruction from Tokyo set the accused DOIII
HARA of his stafi in the Kwantung Army to Tientsin to 
negotiate on the matter which had arisen in the area in which 
DOHIHARA was in charge of infofmation. (Ex. 2,489, R.P. 
20,755). On June 27, 1935 an agreement was reached by 
DOHIHARA and Ching settling the matter. (Ex. 2,489, R.P. 
20,755). 

9. About May 29, UMEZU came to Hsinking and there met MINAMI 
and the War Minister HAYASHI. 

10. In September 1935, DOHIHARA was sent fron~ the Kwantung Army 
by MINAMI to Peiping to foment the autonomy movement. 
(TANAKA Ryukichi, R.P. 2,034, 2,124). 
(a) Anti-Communism was chosen as a slogan. 
(b) DOHIHARA's first plan was one of inducement which failed. 

(TANAKA Ryukichi, p. 2,029). 
(c) The

1 
Japanese then induced by threat and bribery some auto

nomous movement and on the 25th November, the East Hopei 
Anti-Comintern Autonomous Council was created. 

11. In March 1933, the Inner Mongolia Autonop10us Council had been 
set up under Prince Te,h, Since Nanking had £ailed to support the 
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It is beyond my purpose to enter upon tl1c merits or demerits of the respec
t ivc cases of the parties in this connection. All that I need point out is that I 
find it difficult to ascribe every event that was happening during this period to 

the over-all conspiracy alleged in the indictment. Many of the events might 
have been engineered. Many of the Japanese might have had a hand in 
engineering such events. Yet there is hardly any evidence on record which 
would justify us to a~ribc all these to an over-all conspiracy of the kind 
alleged by the prosecution. 
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The most attractive way of presenting the happenings in the appearance 
of a continuous chain of sinister significance is as follows : 

1. After Japan's occupation of Manchuria and Jehol was completed 
with the signing of the Tangku Truce in the spring of 1933, Jehol 
became the frontier of the newly formed puppet state of Manchukuo. 
(a) If Japan was to advance further into China from the territory 

she had already occupied, her advance would be from Jehol 
westwards into Chahar or southwards into Hopei. 

(b) This is how the Hopei incident of May 1935 and the North 
Chahar incident of June 1935 would be explained. 

2. On the 17th of April 1934 the Japanese Foreign Office issued the 
"A mau Statement" warning the powers who subscribed to the Nine
Power Pact that the Japanese government would not tolerate any 
interference with her plans in China. 
(a) HIROTA explained to the American Ambassador Grew that 

this uAmau Statement'' had been issued without his approval or 
knowledge. 

(b) The fact, however, that this statement truly represented Japan's 
policy towards China at that time became clear since on the very 
day after HIROTA made his disclaimer to Ambassador Grew, 
he circulated to the Japanese embassies in the United States, 
Great Britain and China and to the Japanese consulate general 
at Nanking a telegram which repeated Japan's claim to a special 
position in regard to China, the claim which had been made in 
the Amau statement. 

(c) The telegram, dared 26 April 1934, states inter alia: "Japan 
cannot remain indifferent to any one's taking action under any 
pretext, which is prejudicial to the maintenance of law and 
order in East Asia for which she, if only in view of her geogra
phical position, has the most vital concern." 

3. (a) Then followed the May incident of 1935 in the Hopei province 
and the June incident of 1935 in the North Chahar province. 

(b) Then comes the establishment of the Inner Mongolia autonomous 
regime. On the strength of the evidence of Tanak~ Ryukichi, 
this movement is connected with the alle~d conspiracy. 

4. We are then given what is called a propaganda plan of the Kwan
tung Army and it is said that this plan is most significant as to 

Japanese intentions towards North China. It was dispatched by the 
Vice-Chief of Staff of the Kwimtung Army to the Vice-Minister of 
War on 9 December, 1935. 
(a) Certain passages in it are specially quoted as being of much 

significance. 
5. Then we are told that when the Japanese armies in China were 

formulating plans in anticipation of military operations in North 
China, the Japanese Cabinet was working on .,p. program of subjugat
ing China through diplomatic measures. 
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(a) The purpose of this Incident was to replace the OKADA 
Cabinet by another with stronger policies which would fit 
into the of the Army for further expansion on the 
continent. OKADA testified that he supposed the Incident 
was a spontaneous outburst of resentment on the pan of a 
group of young officers tl1e Govcrn1nent's sympathy 
with the ambition of the military. 

(b) The OKADA Cabinet resigned on 8 March !936 and HIROTA 
succeeded as premier. 

(c) Instead q£ taking measures to enforce military discipline and 
eradicate the influence of the Anny in political affairs, 
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HIROTA yielded to Army demands as to the choice of some 
of his ministers. 

7. On 30 June 1936 the War and Navy ministers agreed upon a basis 
of national policy. The fundamental policy was to consist in 
advancing toward and developing the South Seas as well as obtaining 
a firm position in the East Oriental Continent for stabilizing Japan's 
national defense. 
(a) The principles stated were: 

(z) Japan must strive to correct the aggressive policies of the 
great powers and to realize the spirit of the Imperial way 
by a consistent policy of overseas expansion ; 

(ii) Japan must complete her national defense and armament to 
secure the position of the empire as the stabilizing power 
in East Asia ; 

(iii) Japan expects the sound development of Manchukuo and 
thus hopes to stabilize Japanese-Manchukuoan national 
defense in order to promote economic development. 
Japan intends to get rid of the menace of the U.S.S.R.; 
to prepare against Britain and the United States and to 
bring about close collaboration between Japan, Manchukuo 
and China; in the execution of this continental policy, 
Japan must pay due attention to friendly relations with 
other powers; Japan plans to promote her national and 
economic development in the South Seas, and without 
rousing other powers will attempt to extend her strength 
by moderate and peaceful measures. Thus, with the 
~stablishment of Manchukuo, Japan may expect full 
development of her national resources and develop her 
national defense. 

(b) These plans were adopted on 11 August 1936 as the basic 
principles of national policy by the Five-Ministers Conference. 

8. While the HIROTA Cabinet was formulating its expansionist 
.foreign policy under the name of national defense, the Kwantung 
Army had its attention directed toward Mongolia in 'he north. 
Earlier, on 28 March 1936, IT AGAKI, the then Chief of Staff of 

• the Kwantung Army, said: 
(a) "Outer Mongolia is of importance from the point of view of 

Japanese-Manchukuoan influence today, because it is the flank 
defense of the Siberian railroad, which is a connecting line 
between Soviet territory in the Far East and Europe. If 
Outer Mongolia be combined with Japan and Manchukuo, 
Soviet territory in the Far East will fall into a very dangerous 
condition and it is possible that the influence of the Soviet 
Union in the Far East might be removed without fighting. 
Therefore, the Army aims to extend. Japanese-Manchurian 
power into Outer Mongolia by all means at hand." 
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ll. On 18 1936 an incident occurred when a company of 
Japanese soldiers carried out maneuvers in Fengtai. As they passed 
through the garrison line of the Chinese troops there, the Chinese 

attempted to halt them and a dash ensued. Although it 
was immediately settled, the Japanese used this incident as a 
pretext for re-inforcement and occupied Fcngtai. 

12. On 20 January 1937 the Seiyukai party iswed a declaration attacking 
the IHROT A Cabinet on the ground inter alia that its members 
were too mych influenced by the dogmatic prejudices of the 
bureaucrats and of the military, and that the wish of the military 
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to interfere in every sphere was a threat to constitutional govern
ment in Japan. 
(a) On 22 January 1937 War Minister TERAUCHI tendered his 

resignation because, as he stated, the views on the prevailing 
situation held by the political party, which had some members 
sitting as cabinet members, differed fundamentally from the 
Army's. Under the then existing situation, there was no 
hope of getting a new war minister who could in any manner 
reconcile to extremist policy of the Army without party 
politics, and the HIROTA Cabinet had to resign. 

(b) Upon the resignation of the HIROTA Cabinet, UGAKI on 24 
January 1937 was given the Imperial mandate to form a new 
cabinet. UGAKI was not regarded with favour by the Army. 
He failed to form a cabinet. The HAYASHI Cabinet was 
formed on 2 February 1937. The general policy of the 
government was not changed. 

13. On 16 April 1937 the plan for guiding .North China was decided 
on by the Foreign, Finance, War and Navy Ministers. The essence 
of the guidance of North China was stated to be to make the said 
area virtually a firm anti-communistic, pro-Japanese r~gion and was 
to contribute to, the acquisition of communicational facilities, thus 
partly preparing against the third threat and partly forming . a 
foundation realizing the unity of mutual aiel of Japan, Manchukuo 
and China. 

14. After the fall of the HAYASHI Cabinet, Prince KONOYE assumed 
the premiership on 4 June 1937, with HIROTA as Foreign Minister 
and KAY A as Finance Minister. 

15. TOJO, the then Chief of Staff of the K wan tung Army, sent a 
telegram on 9 June 1937 to the Army General Stafi with the sugges
tion that judging from the .present situation in China from the 
point of view of military preparations against Soviet Rus;;ia, Japan 
should deliver a blow first of all upon the Chinese Central Govern
ment to get riel of the menace at the back if Japan's mil,itary power 
permitted it. 

16. The Marco Polo Bridge Incident took place on•7th July 1937. 

The Amau Statement is Exhibit 935 in this case. Of course, the state
ment itself did not say "that the Japanese Government would not tolerate 
any interference with her plan in China". This is only how the meaning 
and import of that statement is presented to us. The entire statement 
stands thus : 

"Owing to the special position of Japan in her relations with China, her 
views and attitude respecting matters that concern China, may not agree in 
every point with those of foreign nations; but it must be realized that Japan 
is called upon to exert the utmost effort in carrying ~ut her mission and in 
fulfiling her special responsibilities in East Asia. 
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"The foregoing attitude of Japan should be dear from the policies she 
has pursued in the past. But, on account of the fact that positive movements 
for action in China by foreign powers under one pretext or another 
are reported to be on foot, .it is d~en;ed not inapp1;opriate to reiterate her 
policy at this time." 

In order to appreciate the occasion for this statement, it will be pertinent 
just to notice a few of the Western activities of the time in China which 
were the ostensible catJ,se of this utterance. These activities consisted of 
proposals of loans to China, the sale of aeronautical equipment, the engage-
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ment of military experts and advisors, and the technical assistance supplied 
by the League of Nations experts who. were attached to the Nanking 
Government. 

As regards financial operations, newspaper reports had appeared, a short 
time before, concerning a scheme of Sino-foreign co-operation, through the 
medium of a financing corporation, for helping economic developments. The 
scheme had been elaborated by the Chinese government with the help of 
Monsieur Jean Monnet, a French citizen who had been Deputy Secretary 
General of the League of Nations in the early days of its existence. A 
message from Shanghai to the New York Times had represented this corpora
tion as deliberately designed to counteract the growing Japanese dominance 
in the fields of commerce and investment and as a devise to circumvent the 
International Banking Consortium Agreement, which assured to Japan the 
option of participating in loans granted to China. Simultaneously a report 
emanating from Moscow had announced that a loan from an international 
banking group was actually impending. 

The American wheat loan of the previous year was another financial 
arrangement which seems to have been objectionable to Japan. The ground 
of objection was that funds derived from the sale of the wheat had been 
used by the Chinese government to purchase armaments. 

Military assistance to China furnished a more substantial ground for 
Japanese protests. The Nanking government, in their efforts to create an 
air force, had not only entered into large purchases of aeronautical equip
ment, but had also engaged the scrvi!=es of a considerable number of' foreign 
experts and instructors. The United States had provided China with air
craft, including as many as seventy fighting planes as well as other machine 
for observation, bombing and training. The Curtis-Wright Company had, 
earlier in the year, contracted to erect an airplane factory to be operated 
with the help of American engineers. Furthermore, it was with American 
assistance that a large aviation base had been set up at Hangchow with a 
school for military pilots attached-a retired Colonel of the United States 
Air Corps acting as superintendent. 

Germany had also provided China with military advisors, i:n.:luding not 
a few eminent senior officers of the old imperial army; and in April 1934 
a former head of the Reichswehr succeeded to the ~ppointment of chief 
military advisor to the government at Nanking .. 

Meanwhile, the work of the League of Nations tech,nical co-operation 
with China reached an important stage in the month of April 1934. A major 
part of the experts' work had been devoted, to the development of com
munications in China, a matter which might be assumed to possess a particular 
interest in Japanese eyes owing to its military significance. It may also be 
noticed that the technical agent of the Lecl-gue council, Dr. Rajchman, had 
acquired in Japan a reputation of being antagonistic to that country and of 
having engaged in politi<:al a<:tiviti~s in China in a .manner detrimental to 
Japanese interests. 
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to the Ni~e-Power Treaty), were a few more additional factors. 

There were a few more factors introduced by Japan's own action m 
Manchuria. Whatever may be the responsibility for that it was not 
possible for any subsequent statesmen of Japan shouldering responsibility for 
the management of her affairs to ignore these factors in adopting any future 
policy. 

Since the signing of the Tangku Truce in the spring of 1933, the general 
relations between Japan and China were one of increasing amity. In both 
countries more and more conciliatory notes appeared in the public utterances 
of leading politicians. The Chinese Government gave evidence of a willing
ness 10 respond to T;kyo's demands for effective control of anti-Japanese 
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agitation. The Japanese Government, for their part, made a gesture of good 
will and paid a compliment to China by elevating their diplomatic mission 
to the rank of embassy. The example was followed in the course of the 
next three months by Great Britain, Germany and the U.S.A. As I shall 
show elsewhere, HIROTA's was indeed a co-operative policy and it was 
proceeding smoothly. His method was that of a steady and patient persua
sion and of remaining on terms of at least outwardly friendly intercourse with 
the Government of Nanking. 

Any deterioration in the Sino-Japanese relations thereafter had no such 
connection with the earlier events as would entitle us to connect any 
subsequent, events with the earlier incidents as constituting parts of one 
~entire chain. By the end of the year Japan had to face an unprecedented 
financial crisis, and in comparison with other countries her finance was in 
the most alarming state. Her financial predicament lent much emphasis to 
the importance of maintaining, if not increasing, her export trade. The 
increasing tendency throughout the world i:o raise trade barriers and in many 
cases-as in the British colonies and the Netherlands East Indies-speci11cally 
to limit the import of Japanese manufactures, gave serious cause for concern. 

Japan was counting upon a friendly co-operation of China in the field 
of economics. It may be that in· view of the world situation Japan was 
desiring that China should facilitate the creation of a Sino-Japanese economic 
bloc. In the meantime certain grave currency difficulties arose in China. 
The British Government entered into conversations with the governments at 
Washington, Paris and Tokyo with a view to concerting a plan of inter
national assistance to China for correcting her currency di-fficulties. The 
American Under-Secretary of State, in addressing press correspondents, said 
that if China needed or· desired financial assistance from abroad, his own 
government was at one with the British Government in favouring a 
sympathetic consideration of the possibility of rendering such assistance by 
co-operative action among the powers concerned. Japan looked upon this 
with certain amount of suspicion. This was a form of foreign activity in 
relation to Chinese affairs which Japan suspected as having been resorted to 
in order to checkmate a Chinese-Japanese entente. The Japanese Government 
hastened to declare that they considered an international loan •unnecessary 
and undesirable. Then came Sir Frederick Leith-Ross on a mission to 
investigate and report upon the economic conditions ir! China in order that 
his expert advice may be available to the British Government for the pur
pose of discussing with the Chinese Government and with other governments 
concerned the problems to which the present situation gives rise. Soon 
thereafter the Chinese Government introduced certain currency measures 
without consultation with Japan. It was not unnaturally deduced that advice 
from the British finan<;ial expert had played an important part in the 
formulation of the Chinese currency plan. Added to this belief there was 
the further suspicion aroused by the rumours of a loan with British assistance. 
It was looked upon in Japan that leaders of the Nanking Government were 
selling their country to foreigners for their own ;ggrandizement. Japan 
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fundamental phases of the statement I sent ro the Japanese Foreign l\1inistel~ 

on the 28th day of April 1934? The Ambassador replied that it did not 
differ, that his Government did agree to the fundamentals of my note or 
statement, but that his Government did feel that it had a special interest 
in preserving peace and order in China. He then repeated the same formula 
that his government h~d been putting out for some weeks about the superior 
duty or function of his government to preserve peace and of its special 
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interest in the peace situation in-to quote his words-'Eastern Asia' ..... 
I then remarked that I would be entirely frank by saying that just now 
there was considerable inquiry everywhere as to just why his government 
singled out the clause or fromula about Japan's claiming superior and special 
interests in the peace situation in 'Eastern Asia' ..... The Ambassador 
commenced protesting that this was not the meaning contemplated or 

intended .... The Ambassador again said" that this so-called formula about 
the superior interests of Japan in preserving peace, etc., did not contemplate 
the interference or domination of ovcrlordship such as I had referred 
to." ....... . 

This document gives us Japan's meaning of her policy as also Secretary 
Hull's view of the same. 

Referring to this Amau statement, Foreign Secretary Simon stated in 
reply to questions in Parliament that: 

"It appears that the statement in question was made due to the appre
hension that certain activities of the powers in China are injurious to peace 
in the Orient or to Sino-Japanese relations or to China's security, but there 
is no reason for sucl1 apprehension to arise as far as Britain's policies are 
concerned. Britain is, as a matter of fact, avoiding injurious measures such 
as mentioned." (Exh. 3,244) 

As was understood by Mr. Grew, HIROTA told him that "Japan had 
no intention whatever of seeking special privileges in China of encroaching 
upon territorial and administrative integrity of China or of creating 
difficulties of the bona fide trade of other countries with China". 

Mr. Grew in Exhibit 936 says: "Various FOREIGN ACTIVITIES have tended 
to disturb peaceful conditions in China, and Japan is naturally very much 
interested in those peaceful conditions owing to her nearness to China. But 
that docs not mean that there is any intention or desire on the part of 
Japan to claim a privileged position in derogation of the rights and responsi
bilities to which the signatories of the Nine-Power Treaty are entitled." This 
is what Mr. Grew, at that time, considered to be the explanation of Japan's 
im111ediate attitude in relation to China. 

The propaganda plan referred to above is Exhibit 195 in t:!Jis case. It 
forms part of a routine daily report regarding Manchuria and is dated 
December 19, 1935. The entire plan stands thus: • 

"Kwantung Army's Propaganda Plan Which Shall be Carried 
Out in Parallel with its Military Activity in North China. 

"I. General Principle. 

"We start our propaganda to convince the whole world of our lawfulness, 
as soon as the advancement of the Kwantung Army into China. Proper takes 
place. We shall launch out on a movement to estrange the inhabitants of 
North China from the central government, by fermenting anti-Kumingtung 
and anti-communism agitation among them. As for the Chinese people and 
army of the rest of China, we shall take a measur; to form an anti-war 
atmosphere. 



FOR THE .FAR EAST 295 

"4. The Chinese 

sentirnent ; 
residents in North the 

existence the have to make it clear 
that shall be to resort to anns if the Chinese 
continues such underhanded tactics. 

be made dear 
to China somctiinc in 

"7. As for we will take a measure to promote 
them and to increase their admiration for the strength 

power, thus their fighting spirit. 
for Manchuria will that the appearance of the 

government in North China is nothing but a concrete manifesta
tion of their longing for the fine administration of the Manchurian govern
ment, and it will brighten the future of Manchuria. 

"III. Execution program. 
"I. Propaganda shall be planned and carried out by the Army staff. 

The special service f~cilities in China and Inner Mongolia and also the 
expeditionary forces there shall also perform the duty. 
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"2. Prior to the advance of our military forces into China Proper, this 
propaganda shall be launched, chiefly to support from the side, the propa
ganda of the Japanese government and the Japanese forces stationed in 
China. After the advance of our forces into China proper, it shall be 
performed so as to facilitate our military activities. 

"3. Propaganda within their sphere of activities shall be carried out in 
conformity with the above-mentioned plan by the dispatched Force. As a 
rule, personnel necessary for such propaganda shall be raised by the 
dispatched troops. But, if it is impossible for them to rai'se the necessary 
personnel, Army staff section will solicit them. Propaganda section will be 
dispatched directly from the Army, if necessary. 

"4. A close connection with the Japanese forces and various Japanese 
agents in China shall be maintained in the execution of this plan. 

"5. Such propaganda activities as do not fall under this plan shall be 
carried out in conformity with the Kwantung Army's propaganda plan in 
peace time." 

Ths is only a plan, and is only a plan for propaganda. There is 
absolutely no evidence to show that any propaganda on. this line was ever 
actually made. As a plan for propaganda, it simply indicates, at the worst, 
some preparation for a contingent military move. 

As I have pointed out elsewhere, propaganda has become an important 
function in international life. However much it may be abused by the 
nations, its gaining in importance in international society is indeed of a very 
healthy significance. Its importance signifies growing respect for world 
opinion and the con~equcnt anxiety shown in infunuing the world public. 
We are not entitled to proceed on the assumption that propaganda necessarily 
implies false information. 

The plan mentions the formation of an anti-communist front. Any 
cursory reading of the evidence that has been placed before us would con
vince one that one very important factor in moulding Japan's China policy 
was what Japan characterized as communist menace. It will be a mere 
repetition to point out here again that this was and still is a menace which 
is having a very great influence on the foreign policies of the vari~us powers. 

The accused offered evidence in order to establish that this was a real 
menace which Japan had to face and consequently haa to prepare herself 
for any eventuality that might happen. We have excluded the evidence on 
this point. I shall presently consider what difficulty has been created by 
such exclusion. 

If we examine carefully the several items of the plan, we would find 
that there is nothing in them which would entitle us to assume any of the 
items to be false. No evidence has been laid before us to establish the 
falsity of any of the matters which the plan proposed to publicize to the 
world. 

The HIROTA policy and the relevant cabinet d~cisions will be found 
in Exhibits 977 (30 June 1_936), 216 and 704 (7 August 1936). 
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dealt with in connel!tion with the case of seizure of political power. 
The incident was an by the extreme elem.ent in the Japanese 

army to force the hands of their own military chiefs by taking direct action 
against the representatives of the social and political order which they 
designed to overthrow. 

Introduced here in the present connection, the incident no doubt can 
give a sinister complexion to the factum of HIROTA's coming into premier
ship. But there is absolutely nothing on the record to show any connection 
between that incident and the formation of the HIROTA Cabinet, excepting 
that the incident caused the fall of the OKADA cabinet and the succession 
of the HIROTA Cabinet, 

38 
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These domestic incidents certainly contributed towards the formation 
of Japan's policy. But, as I have repeatedly pointed out, they were only a 
few of the various complex factors operating in synergy and synchronism 
in this respect. · 

TOJO's telegram of 9 June 1937 is Exhibit 672. JVIuch was made of this 
telegram, perhaps because it bears the name of TOJO and probably because 
this is the first time that TOJO could be named in connection with any 
stage of the case prior to 22 July 1940 when he became War Minister in the 
Second KONOE Cabinet. The document is dated 9th June 1937 when TOJO 
was the Chief of Staff of the Kwantung Army. It is marked ultra secret. 
It is a telegram from the Chief of Staff of the Kwantung Army to Vice-War 
Minister and Vice-Chief of General Staff. It runs as follows: "Judging the 

I 

present situation in China from the point of view of military preparations 
against Soviet Russia, I am convinced that if our military power permits it, 
we should deliver a blow first of all upon the Nanking regime to get rid of 
the menace at our back. If our military power will not permit us to take 
such a step, I think it proper that we keep a strict watch on the Chinese 
government that they do not lay a single hand on our present undertakings 
in China until our national defense system is completed. We will thus wait 
for the Chinese government to reconsider ..... " 

With this we arc given the Marco Polo Bridge Incident which happened 
within a month of this telegram. 

I would again emphasize the fact that for my present purpose it is not 
necco:;ary for me to condemn or commend any particular policy adopted by 
any party. My purpose is only to see whether it can be explained satisfac
torily without having recourse to the theory of a conspiracy as asserted by 
the prosecution. 

In order to appreciate the policy or the proposal conveyed in Exhibit 672, 
we should remember one factor of a very grave consec1uencc to Japan which 
came into existence in the early part of 1937: 1 mean the formation of the 
Kuomintang-Communist United Front. It may be that it was Japan's own 
policy in China which brought the Chinese communists into line with the 
Central Government. But that is immaterial for our present purpose . 

• After nearly ten years of separation and uninterrupted conflict, the 
reconciliation between the Kuomintang and the Chin~e Communist party 
took place early in 1937. Since the co-operation of China in combatting the 
spread of communism in East Asia had been the cornerstone of Japan's three 
point program, the restoration of amicable relations between the Nanking 
and the Chinese Communist party was calculated to produce grave effects 
on Japan's policy. Further, this reconciliation seems to have been to a great 
extent influenced BY Moscow. 

Moscow realized that any support given to the Chinese communists in 
fighting against Nanking would play directly into the hands of the Japan,ese 
by prolonging the civil war and strengthening the pro-Japanese group in the 
Chinese capital. • 
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I am mentioning all these only to show the of the situation. 
It may be easy to present an attractive picture of a conspiracy by placing 
together a few of such events. But it is very difficult to unrcveal their real 
relations. This difficulty does not in the least diminish when we are called 
upon to fix criminal responsibility on the members of a defeated Power for 
such happenings. 

In this connection. we may notice the utterances of IT AGAKI in full, 
of which a has been given to us in the above chain. Exhibit 761A 
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gives the relevant "extract from conversation of IT AGAKI Seisiro with 
Ambassador ARIT A on 28 March 1936". IT AGAJ{I is credited with having 
said as follows : 

"THE P:aoBLEM oF OuTER MoNGOLIA 

"Outer Mongolia is a secret zone. The Czarist Regime had already 
stretched out its evil hand and had made this secret zone a protectorate. 

"Since the revolution the Government of Soviet Russia has adopted the 
same policy and succeeded in winning over this country. As is quite evident 
if we look at the map of East Asia, Outer Mongolia is of importance from the 
point of view of Japanese-Manchukuoan influence today because it is the 
flank defense of the Siberian Railroad which is a connecting line between 
Soviet territory in the Far East and in Europe. 

"If Outer Mongolia be combined with Japan and Manchukuo, Soviet 
territory in the Far East will fall into a very dangerous condition, and it is 
possible that the influence of the Soviet Union in the Far East might be 
removed almost without fighting. Therefore, the Army aims to extend 
Japanese-Manchurian power into Outer Mongolia by all means at hand and 
as its first step, to establish normal and complete diplomatic relations between 
Manchukuo and Outer Mongolia regarding the latter as an independent 
country, without considering Soviet Russian will. They are furthering their 
work against Western Inner Mongolia, to be explained next, to conciliate 
the Outer Mongolian race. 

"But if Outer Mongoli<~ should set it at naught our moderate intentions 
as stated above and should invade Manchukuo with Soviet Russia, the 
Imperial Army is ready to hold fast to each foot and inch of territory with 
firm resolution in light of the spirit of the protocol between Japan and 
Manchukuo. 

"THE PROBLEM OF INNER MONGOLIA 

"Part 3. 
"Western Inner Mongolia (Chahar and 

to the west of these are of great value for 
of Japan. 

Suiyuen Province) ai'd the zone 
executing the continental policy 

• 
"Should the said zone be placed in the sphere' of Japanese and 

Manchurian influence, it means that will be a base for pacification of their 
brothers of the same race in Outer Mongolia, moreover that the influence 
of Soviet Russia which comes from HSING-KIANG, as well as a land link 
between Soviet Russia and China, will both be blocked, fundamentally 
frustrating the plan of the Third International movement against China. 
In a passive sense the said zone will be the shield against Communization 
of the establishment of ,peace and order in Manchukuo. If the said zone 
should not be placed in the sphere of Japanese and. Manchurian influence, 
but left to natural tendencies, it is obvious that Bolshevization will 
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Accounts of thell,e movements can also be found in the Inter-
national Affairs of 1933, 1934, 1935 and 1936. I believe the history given 
there would be more dependable than the of this witness. No-
doubt this witness was produced before us even the Defense. Perhaps 
this situation was created by our adopting a stringent rule of cross-examina·· 
tion whereby we confined such examinations only to the matters brought 
out in examination-in-chic£, I have already given Iny reason in connection 
wth the l\1anchurian incident why I could not rely on any hearsay of this 
witness. 

I need not proceed further with the consideration of the matters as 
analyzed above. I moot once again make it dear that at present I am only 
dealing with the question of the alleged over-all conspiracy. For this 
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purpose, it is not at all necessary for me to consider whether or not Japan's 
actions in China were justified. · What concerns me now is to see if such 
actions could be explained without the alleged over-all conspiracy. Every 
observation that I make in this connection should, therefore, be taken as 
limited to this purpose only. 

At the very outset I must say that I am not a believer in one nation 
having interests within the territory of another. It is, in my opmton, an 
indication of a mere delusion when a people feels that "this thing which 
they want and must have fron1 their neighboui is needed for their very life ; 
they cannot live without it". It seems that whatever a nation strongly 
desires, to that the nation's mind gives a lurid importance. Death and 
destruction are fancied to await the nation if she does not possess this. A 
nation, it seems, easily comes to believe that she cannot live without the 
thing she desires to have. 

But the question before us is not whether a nation should be allowed to 
have the delusion of such vital necessity and to behave accordingly. The 
question really is whether in international life such a behaviour can be 
condemned as abnormal. Remembering the character of the international 
society and international law, the question with which we are now concerned 
is not whether such delusions are justifiable in a nation but whether such 
delusions, as a matter of fact, exist in international life and how they 
influence the behaviour of the several member nations. 

Japan had acquired some 'interest' in China which Japan felt was very 
vital for her existence. Almost every great power acquired similar interests 
within the territories of the Eastern Hemisphere and, it seems, every such 
power considered that intcrtsl w be very vitaL 1 need not pause here to 
examine the history of the acquisition of these interests. It may safely he 
asserted that such acquisitions would very seldom he traced to any just 
method. Whatever that be, these interests did exist and the different powers 
felt it fully justifiable to extend their reservation of the right of self-defense 
to the protection of such interests as well while singing the Pact of Paris. 
Japan's right in respect of her interest in China must be measured by this 
standard, at least for our present purposes. 

Three very important events will occupy our consideration ol.! this phase 
of the case. I mean : · • 

1. the civil war in China and the state of anarchy prevailing there 
consequent thereupon ; 

2. the Chinese National Boycott; 
3. the development of Communism in China. 

In international society the membership goes to a state. As yet the 
international organization does not seem to go beyond the state. However 
desirable it may be to have the international organization on the basis of 
humanity it did not as a matter of fact recognize as its member anything 
BUT A STATE. Even the present day behaviour of the world powers negate 
any wider basis. In art international organization fopnded on the basis of 
humanity, it would hardly be justifiable for any Power to help one section 
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I need not stop here to consider the theories of suspended state or 
suspended animation of states. For my present purpose it would suffice to 

remind that the internal atiairs in China had been viewed with alarm almost 
by .all the pmvers since '"the Traty of Washington and they could not always 
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keep their hands off the state, and seek their remedy only in diplomacy or 
in candid war with all its risks and responsibilities. A more detailed discus
sion of this matter will be found in an earlier part of this judgment. 

It is, I believe, amply evident from what I have said above, that the 
state of affairs in China prior to the Marco Polo Bridge Incident has a 
pertinent bearing on the present case. The "civil war in China and the 
state of anarchy prevailing there consequent thereupon", if established, might 
go a great way, at least to explain, if not, also to justify, the Japanese action 
in North China as alleged by the prosecution. I believe that in this connec
tion it would be a pertinent enquiry to see if the Japanese forces in China 
restored peace and tranquillity there as alleged by defense. Unfortunately, 
as has already been noticed by me we on the 9th and the 25th July 1946, 
ruled to exclude evidence relating to the state of affairs in China prior to 
the time when the Japanese armed forces began to operate as also the 
evidence showing that the Japanese forces in China restored peace and 
tranquillity there. This exclusion of evidence, in my . opinion;, makes it 
difficult for us either to come to a decision as to whether or not these Japanese 
actions were indicative of any prior over-all conspiracy as alleged in the 
indictment, or to characterize them as aggressive. · 

As I have already noticed, the defense in answer to this phase of the 
case offered to prove the character of communism in China and its rapid 
development there. The Tribunal by its majority decision dated 29 April 
1947 ruled that such evidence was irrelevant. 

It is really unfortunate that the evidence offered by the defense on this 
point had been rejected. I have already given my opinion about this 
ruling. In the absence of that evidence it would not be fair to come to any 
decision as to the nature of the Chinese Communism and its connectio~ with 
the communism in Soviet Russia, or as to its part in the spread of the 
hostility. We have already seen what the Lytton Commission had to say 
about this communistic development in China. 

The terror of Chinese Communism so far as the foreigners in China are 
concerned may also be seen from the Survey by the Royal Institute of Inter
national Affairs. The Survey says: 

"Communism and banditry (in so far as a clear distinctiQn could be 
drawn between them) were the twin features that were dominant, in 1932, 
over the Chinese scene ; and these two scourges, ag~in, had increased in 
intensity without any substantial change in their character. Since they were 
simply the aftermath of anarchy and civil war and famine, they were bound 
to increase so long as these efficient causes persisted. The prevalence of 
brigandage can best be indicated by a mention of a few typical outrages 
against foreigners-with the annotation that these are a few illustrations 
taken at random from a long list." .... 

"It will be seen that, by the year· 1932, Communism in China had 
become AN ORGANIZED AND EFFECTIVE POLITICAL POWER exercising exclusive 
administrative authority over large stretches of territory, and that the 
Chinese Communists were in some degree affiliated to the Communist Party 
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A part of the picture of the Chinese Communism in 1932 as painted in the 
be viewed in this connection. The Report says: 

"Large parts of the provinces of Fukien and Kiangsi, and parts of 
Kwangtung, are reliably reported to be completely sovietized. Communist 
zones of influence are far more extensive. They cover a large part of China 
south of the Y angtse, and parts of the provinces of Hupeh, Anhwei, and 
Kiangsu north of that river. Shanghai has been the centre of the Com
munist propaganda. Individual sympathisers with Communism may 
probably he found in every town in China. So far, two provincial Communist 
governments only have been organized in Kiangsi and Fukien, but the 

39 
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number of minor Soviets runs into hundreds. The Communist Government 
itself is formed by a committee elected by a congress of local workers and 
peasants. It is in reality, controlled by representatives of the Chinese 
Communist Party, which sends out trained men for that purpose, a large 
number of whom have been previously trained in the U.S.S.R. Regional 
Committees, under the control of the Central Committee of the Chinese 
Communist Party, in their turn control provincial committees and these, 
again, district committees and so on, down to the Communist cells organized 
in factories, schools, military barracks,. etc. When a district has been 
occupied by a Red Army, efforts are made to sovietize it, if the occupation 
appears to be of a more or less permanent nature. Any opposition from the 
population is suppressed by terrorism. The programme of action consisted 
in the cancellation of debts, the distribution among landless proletarians and 
small farmers of land forcibly seized, either from large private owners or 
from religious institutions, such as temples, monasteries and churches. 
Taxation is simplified; the peasants have to contribute a certain part of the 
produce of their lands. With a view to the improvement of agriculture, 
steps are taken to develop irrigation, rural credit systems, and co-operatives. 
Public schools, hospitals and dispensaries may also be established." 

"Thus the poorest farmers derive considerable benefit from Communism, 
whereas the rich and middle-class land-owners, merchants, and local gentry 
are completely ruined, either by immediate expropriation or by levies and 
fines, and, in applying its agrarian programme, the Communist Party expects 
to gain the support of the masses. In this respect, its propaganda and action 
have met with considerable success, notwithstanding the fact that Communist 
theory conflicts with the Chinese social system. Existing grievances resulting 
from oppressive taxation, extortion, usury, and pillage by soldiery or bandits 
were fully exploited. Special slogans were employed by farmers, workmen, 
soldiers, and intellectuals, with variations specially adapted to women." 

"CoMMUNISM IN CHINA Is NOT by any means, as in most countries other 
than the U.S.S.R., either a POLITICAL DOCTRINE held by certain members of 
existing parties, or the organization of a special party to compete for power 
With other political parties. lT HAS BECOME AN ACTUAL RIVAL OF TliE NATIONAL 
GovERNMENT. It possesses its own law, army, and government, and its own 
territorial sphere of action. For this state of affairs tl!ere is no parallel in 
any other country." 

l 

Hall says: "If the safety of a state is gravely and immediately 
threatened either by occurrences in another state or aggression prepared 
there, which the government of the latter is unable, or professes itself to 
be unable, to prevent, or when there is an imminent certainty that such 
occurrences or aggressions will take place if measures are not taken to forestall 
them, the circumstances may fairly be considered to be such as to place right 
of self-preservation above the duty of respecting freedom of action which must 
have become nominal, on the supposition that the state.from which the danger 
comes is willing, if it can, tQ perform its international duties." 
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the action ~ken and thus go against the theory that such actions were only 
several steps in an over-all conspiracy. 

In my opinion, the exclusion of evidence on this point also 
has made it to discard the case of the defense that 
the spread of hostility in China was due to communist attitude and 
disturbances. Apart from the question of justification, such 
sufficiently explain the occurrences and to that extent lead us away from the 
inference of any over-all conspiracy. 

There is yet another explanation o£ the spread of the hostility and tltis 
also satisfactorily explains the spread without the alleged conspiracy. 

During the period from 1905 to 1931 the Chinese people launched no 
less than eleven major boycott movements directed at Nations with which 
the Chinese Governmeiu was at peace: One against the United States, one 
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against Great Britain and nine against Japan. The defense case is that since 
1931 such boycotts against Japan were intensified. 

During their investigation of the Manchurian affaiJ:·, the members of 
the Lytton Commission had occasion to examine carefully into the origin, 
methods and effect of the nation-wide boycotts which had been declared 
'so frequently by the Chinese. The Report of the Commission, which includes 
an additional volume entitled Supplementary Docum

1
ents-together with the 

material submitted to the League by the Japanese and Chinese Assessors 
offer us a rich and authoritative source of information in this respect. 

It is remarked in the supplement that information as to the effects of 
the boycott on various Japanese interests is unavoidably, almost exclusively, 
of Japanese origin "because of the fact that no one else is in possession of 
such documentation." The commission had occasion to remark that "the 
description given in Document "A" Appendix 7, submitted to the Commission 
by the Japanese Assessor, may be safely taken as correct." 

According to the figures in the Commission's supplement, Japanese trade 
had already, as the result of the 1931 boycott, suffered a loss of 105,000,000 yen 
compared with the results of the preceding year. There is inserted in the 
Supplement the following statement of the effect of 1931 boycott on Japanese 
residents: 

"In places so far apart as Tientsin, Shanghai, Hangchow, Soochow, 
Wuhu, Nanking, Kiukang, Hankow, !chang, Chungking, Shashih, 
Chengtu, Foochow, Wenchow, and Yunnan, anti-Japanese feeling 
seems to have been, and still is, intense. In numerous cases, Chinese 
servants left Japanese by whom they were employed, Japanese were 
cut off from the supply of food and other daily necessities, and 
Japanese were subject to various forms of abuse and threats. In many 
cases, Japanese had been compelled to flee for safety or to withdraw 
altogether to Japan. Many Japanese lost their employment." 

It may be assumed that the above extract is representative in kind, if 
not in degree of the effects of all national boycotts on Japanese residing in 
China. 

The Commission of Enquiry found that in certain of the movements 
under discussion THE CHINESE GOVERNMENT had actually participRted in the 
organization and encouragement of boycott activities. 

Where the government itself participates in a boycott, the question o£ 
the legality or illegality of the methods employed, viewed from the standpoint 
of the domestic law, is not of primary importance in determining national 
responsibility. If the methods were illegal from the standpoint of the local 
law, that fact would probably be regarded as an aggravating circumstance, 
for governmental participation of itself may at once constitute a violation 
of international law and a breach of treaty stipulations. The high con· 
tracting party which had accorded the right would be engaged not only in 
destroying that which it had bound itself by contract to permit and preserve, 
but would be employed in annihilating rights which • by the law of nations 
it is its duty to protect. 
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"In connection, relations the 
Gove-"nment and the Kuomintang must be considered. Of the respon· 
sibility of the latter there can he no question. It is the controlling 
and co-ordinat!ng organ behind the whole boycott movement. The 
Kuomintang may be the master and maker of the but 
to determine at what point the responsibility of the party ends and 
that of the Government begins is a complicated problem of con
stitutional law on which the Commission does not feel it proper to 
pronounce." 

A state cannot, it is believed, elude responsibility by designating as its 
"government" an organization which in fact, as a matter of domestic con
stitutional law, is not vested with unrestricted power to determine policies, 
but is subject to the direct control of another entitv. If the "National 
Government" is "respo~sible" to' a National Party and i~ "guided" by it, then 
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for all practical purposes the party would appear to be the government, the 
real repository of public power, of which the visible government is the 
creature, devoid of independent initiative . 

. . . . It goes without saying that a national boycott movement can, 
and does, under certain conditions, assume the character of a defensive 
measure; but whether the action taken is defensive is inevitably bound to 
depend upon the facts of each case. 

The Committee of Nineteen (Special Committee of the Assembly) 
appointed by the League of Nations to study and report on the Report of 
the Commission of Enquiry found that "the use of the boycott by China, 
subsequent to the events of September 18, 1931, falls under the category 
of reprisals." The view expressed by the Commission of Enquiry that "it 
seems difficult to contest that the boycott is a legitimate weapon of defense 
against military aggression by a stronger country .... " was accordingly 
accepted by the Committee . 

. . . . In considering the question 'whether national boycotts give rise 
to national responsibility', the steps which characterize the conduct of such 
movements are the essential considerations. Tl;le record of such methods 
in Chinese boycotts seems plainly to establish that the institution which has 
come to be known as the national boycott, far from being an expression of 
the liberty of choice of the individual, is an instrumentality the efficiency of 
which has been due to the lavish and unlawful exercise of threats and force; 
and that, generally speaking, it may not constitute an example of defensive 
action. 

It may be contended that the national boycott, as exemplified by the 
instances herein discussed, does constitute an international delinquency for 
which liability may arise under the generally accepted principles of inter
national law. 

The matter was first brought to the attention of Prince Ching by the 
American Minister on June 3, 1905, .who on that elate was assured that steps 
would be taken by the Chinese Government to stop the agitation. On July l 
of that year, Prince Ching informed the American Minister, inter alia, that 
"this movement has not been inaugurated without some reason, for the 
restrictions against the Chinese entering America are too 4itrong and 
American exclusion laws are extremely inconvenient to the Chinese." From 
this statement it was concluded by the American Min!ster that "the move
ment had a certain amount of sympathy" from the Chinese Government; 
and in his communication to Prince Ching, dated August 7, this view was 
expressed, .and was followed by the announcement that the United States 
would hold the Chinese Government responsible for losses accruing from the 
boycott. On August 26, Prince Ching disclaimed goven'lmental responsi
bility, ·adding that "at the very first, orders were sent out to crush the 
movement on account of the great friendship of our two countries." In a 
communication of August 27 to Prince Ching, the Minister again declared 
it to be the duty of the Chinese Government to put a. stop to the movement. 
On August 31 the government issued an Imperial Edict condemning the 
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respected by China. Similar action was taken by that government on the 
occasion of the demand o£ Japan for the suppression of the boycott movement 
initiated in China in 1915 in connection with the "Twenty-one Demands". 
In the case of the British boycott of 1925-26 for which the Canton Govern
ment repeatedly denied responsibility, a settlement was reached by the two 
governments which did not, it seems, involve any indemnity for boycott 
losses, and the movement came to an end, at least officially, in October of 1926. 

But these considerations will be relevant only for the purpose of 
determining the justification, if any, of the Japanese action in China. Apart 
from such a question., of justification, however, these boycott movements 
would sufficiently explain the spread of hostilities and would, to that extent, 
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have relevant bearing on the question whether or not this spread of hostility 
was the outcome of any prior conspiracy. 

The prosecution, in this connection, placed much reliance on its exhibit 
3,262, "An Outline Regarding the Settlement of China Incident". This is a 
document dated October 1, 1937 and it purports to contain the following 
prov1s10ns: (1) General policy, (2) military operations, and (3) diplomatic 
measures, etc. The contents of the document will be found at pages from 
29,772 to 29,785 of the record. Its provisions no doubt throw much light on 
Japan's future policy regarding China Incident. But I cannot read into it 
anything which would indicate any conspiracy of the kind alleged in the 
indictment. 

I would discuss the Hirota Policy of 1936 later on. It does not indicate 
any conspiracy. 

• 

• 

• 



40 

FOR 

WITH 

PREPARATION 

NATION FOR WAR 

* * * 
RACE FEELING 



used the 

nee<:ssa ry and cYen come to desire it. This miSSlon 

instruction in the schools, through use and control 
of all known media of propaganda, and thro11gh the mobilization of the 
people into a single organization for purposes of propaganda and control." 

Much was sought to be made of w1Jat was chaTacterized as A cHANGE 

IN THE )APANE'>E EDUCATIONAL POLICY whereby it was designed to create in every 
youthful mind a feeling of RACIAL SUPERIORITY. 

I believe this is a failing common to all nations. Every nation is under 
a delusion that its r<1,Ce is superior to all others, and, so long as racial 
difference will be maintained in international life, this delusion is indeed a 
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defensive weapon. The leaders of any particular nation may bona fide 
believe that it protects the nation from the evil effects of any inferiority 
complex, and that the western racial behaviour necessitates this feeling as 
a measure of self-protection. This might simply mean encouraging self
expression and preparing the new generation to promote and defend their 
national self-interest in a competitive world. The ideal of asceticism and 
self-repression has not as yet been adopted by any of the modern civilized 
nations. 

Professor Toynbee in his "Study of History" points out how in the 
Western World of our day racial explanations of social phenomena are 
much in vogue and how racial differences in human physique, regarded as 
immutable in themselves and as bearing witness to likewise immutable racial 
differences in the human psyche, are put forward by them as accounting for 
the difference which we observe empirically between the fortunes and achieve
ments of different human societies. The learned Professor further says: 

"In the Eighteenth Century of our era, the competition between the 
peoples of Western Europe for the command of the overseas world ended 
in the victory of the English-speaking Protestants, who secured for themselves 
the lion's share of those overseas countries, inhabited by primitive peoples, 
that were suitable for settlement by Europeans, as well as the lion's share 
of the countries inhabited by adherents of the living non-western civilizations 
who were incapable at 'the time of resisting western conquest and domination. 
The outcome of the Seven Years' War decided that the whole of North 
America, from the Arctic Circle to the Rio Grande, should be populated by 
new nations of European origin whose cultural background was the Western 
Civilization in its English Protestant version, and that a Government 
instituted by English Protestants and informed with their ideas should 
become paramount .over the whole of Continental India. Thus the race
feeling engendered by the English Protestant version of our western culture 
became the determining factor in the development of race-feeling in our 
Western Society as a whole." 

This has indeed been a misfortune for mankind. 
According to the learned Professor : 
"The 'Bible Christian' of European origin and race who ~as settled 

among peoples of non-European race overseas has ineviJably identified him
self with Israel obeying the will of Jehovah and doing the Lord's Work by 
taking possession of the Promised Land, while he has identified the non
Europeans who have crossed his path with the Canaanites whom the Lord 
has delivered unto the hand of His CHOSEN PEoPLE to be destroyed -or 
subjugated." 

"Race-feeling" has indeed been a dangerous weapon in the hands of 
-the designing people from tlie earliest clays of human history. Right
thinking men have always condemned this feeling and have announced that 
the so-called racial explanation of differences in human performance and 
achievement is either an ineptitude or a fraud; but liheir counsel has never 
been accepted by the world. Plato, in a famous passage of "The Republic", 
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in the fields of battle. But the stigma still remained. Habits 
and attitudes were slow to Now the moment seemed to have come, 
at the turning of a new page in the world's history, for lifting this question 
on to a higher plane and settling race relations once and for all on a basis 
of equality. This was to be the Japanese contribution to the Covenant. 

"But the occasion would lose more than half of its grace if the initiative 
were publicly taken by those whose status was to be vindicated. Thus the 
task of the Japanese delegates, Baron Makino and Viscount Chinrla was a 
delicate one. They came with a national demand which they hoped that 
they would find others,. to voice. It was in this mood that, on February 4, 
they sought out Colonel Iiousc. "'On July 8' ", they told him, "'you expressed 
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to Viscount Ishii sentiments which pleased the' Japanese Government; 
therefore we look upon you as a friend and we have come to ask for your 
advice.'" Then followed a drafting and redrafting of resolutions ...... . 

"At this point Colonel House and the J apancse found that the British 
Empire Delegation blocked their path. It was not Great Britain which stood 
in the way, but principally Australia, or rather it was a single Australian, 
Mr. William Morris Hughes, the then Premier of the Commonwealth, who 
constituted himself Champion of the cause of White Suprcm.acy." On 
February 9, Colonel House records: "Every solution which the Japanese 
and I have proposed, Mr. Hughes of the British Delegation objected to;" 

and the British Delegation apparently were unwilling to override his objec
tions. By February 12 Viscount Chinda had decided in disgust to present 
a resolution himself .... " 

The resolution which Viscount Chinda of Japan had drafted was for 
the insertion of a new clause ; the text was as follows: 

"The equality of nations being a basic principle of the League of 
Nations the High Contracting Parties agreed to accord, as soon as possible, 
to all alien nationals of states members of the League, equal and just 
treatment in every respect, making no distinction, either in law or fact, on 
account of their race and nationality .... " · 

It was moved by Baron Makino of Japan as an additional paragraph to 

the religious equality article ... Baron Makino's speech, which was read, 
is given in full in the minutes. It is an earnest, dignified, courteous and 
moderate statement of his case. He pointed out that the Covenant was 
creating a system of mutual obligations between states "comprising all kinds 
of races" and asked that "the principle at least o:E equality among men should 
be admitted and be made the basis of future intercourse". At the same 
time he admitted that deeplying prejudices were involved and therefore he 
did not expect an immediate practical realization of the principle that he 
was putting forward. He would be content to "leave the working out of it 
in the hands of the responsible leaders of the states members o£ the League, 
who will not neglect the state of public opinion. 

"When he had finished, Lord Robert Cecil said that this 'was "'a matter 
of a highly controversial character' " ; and "raised extremely seriotls problems 
within the British Empire!" "In spite of the nobili~ of thought which 
inspired Baron Makino, he thought that it would be wiser for the moment 
to postpone its discussion ... " 

"The postponed discussion on racial equality took place at the Fifteenth 
and last meeting of the committee ... The Japanese now no longer pleaded 
for a special article. All they asked for was the insertion of a sentence in 
the Preamble, the relevant part of which would then read as follows: 

"By the prescription of open, just and honourable relations between 
nations; 

"By the endorsement of the principle o:E equality of nations and just 
treatment of their _nationals; • 

"By the firm establishment of the principles of international law, etc. 
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the the white nations on the Pacific rim to exclude Asiatics on 
economic and racial grounds. If this exclusion movement indicated anything 
it was an index of 4!he tide of national and ncial consciousness. In 
its initial the movement on the of the white nations fringing the 
Pacif1c to exclude Orientals was o:f a local character. Gradually, 
however, the movem_ent everywhere assumed a national form characterized 

national legislation and national machinery for enforcement. This exclu
sion sentiment went on unabated after the First Viforld vVar and the trend 
of emphasis gradually passed from economic to cultural and biological 
arguments for restriction and exclusion. I may refer only to the American 
Acts of 1917 and 1924. In their exclusion movements the white nations did not 
show any consideration for the national sensibilities of the excluded nations 
including the Japanese: and it may not be denied that these exclusion laws did 
not foster anv ifkill hum;m rdations on the basis of humanity. 



320 INTERNATIONAL MILITARY TRIBUNAL 

Dr. Schwarzenberger in his Power-Politics says: "Underneath the sur
face questions of formal equality and the disposal of the spoils of the war, 
the more fundamental issue of the alleged superiority of the white race and 
the over-emphasis on Europe compared with the rest of the world are 
problems which have accompanied the League throughout the years. True, 
Japan, as one of the principal Allied and Associated Powers, had been 
accorded a permanent seat on the League Council, and it received its share 
in the distribution of the mandates. There was, however, another question 
for which the proposed League did not seem to provide a remedy: Japan's 
over population. As Colonel House pointed out to Mr. Balfour, who 
expressed 'a great deal of sympathy with this view, 'the world said that they 
could not go to Africa ; they could not go to .any white country ; they could 
not go to China, and they could not go to Siberia ; and yet they were a 
growing nation, having a country where all land was tilled ; but they had 
to go somewhere.' Even when the Japanese delegates in the Drafting Corne 
mission toned down their original suggestions to a proposal which merely 
asked for an insertion into the Preamble of the Covenant of a clause 
endorsing the principle of the equality of ~J.ations, and the just treatment of 
their nationals, a minority of the commission prevented its acceptance." 
According to him this move on the part of the Peace Conference was 
"partially responsible for the inculcation of an inferiority complex into Japan." 

In view of what I have pointed out above to be the actual operations of 
this feeling I cannot condemn those of the Japanese leaders who might have 
thought of protecting their race by inculcating their racial superiority in the 
youthful mind. I might mention here in passing that like the Western people 
the. Japanese also were mostly worshippers of "a god of the chosen people". 

I am not sure if the fear which the white world was entertaining from 
this rising racial feeling in the East might not be ascribable to what 
Professor Toynbec refers to as the third of the elements in "the situation 
which go far towards accounting for the strength and virulence of Western 
race-feeling in our time." 

The atom bomb, we are told, has destroyed all selfish racial feelings 
and has awakened within us the sense of unity of mankind. It may, indeed, 

• be that the atom blasts at the close of the Second World War really succeeded 
in blowing away all the pre-war humbugs; or it may .be that we are only 
dreaming. We still have men who can advance views like those contained 
in "Take your choice,-separation or Mongrelization." But in spite of this 
I would hope and believe with others that the Second World War has 
succeeded in killing this race-feeling and in humbling every mind so as to 
make it capable of thinking in terms of racial equality. No one, I would 
believe, will now be deterred from advancing the cause of such racial equality 
by the fear of its raising race-issue throughout the world or raising any 
serious problem within any particular domain. The position, however, was 
quite different \\Then the Japanese leaders conceived of the measure in 
question. I do not find any reason to doubt their oona fides if they con
sidered this to be a necessary measure of protection for their race. 
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The inclusion o~ military lectures in the curricula of the universities 
was made compulsory; but on the part of the students, attendance was still 
optionaL In 1931, the accused ARAKI, then Minister of War, demanded 
compulsory attendance to military classes. He tried also to introduce drill 
with rifles but was successfully opposed: (Kaigo: Tahikawa, 994-1,021; 
Ouchi, 936-44). 

In August 1935 by Imperial Ordinance, the ·war Minister was enabled 
to "order active military officers to inspect the military drill courses at youth 
schools". 

The subsequent regulations of the War Minister, dated 13 August 1935, 
stated that the purpose of the inspection was to "consider whether all students 
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finishing the courses of such schools have the special qualifications necessary 
for future military service, or not, and at the same time to contribute to the 
development and progress of military training"; (Ex. 136, 1,019). 

After the China Incident in 1937, it was considered necessary further 
to intensify the training, and while the accused KIDO was Education 
Minister during this time, the school system was reorganized and more time 
was devoted to military subjects: (1keshim,a, 1,101-2). 

In May 1938, when accused ARAKI became Minister of Education, he 
was able to put his ideas into effect: (Takilwwa, 994-1,021; Ouchi, 936-44). 
Completion of the military training course became a requirement for 
graduation with the added inducement that those who passed would be 
required to do only one year of military service, as against the usual two 
or three. 

By 29 June 1938, prompted by the European War, the unfinished China 
Incident and the rapidly changing world situation, the Education Ministry 
urged public administrators and educational leaders to lay emphasis on 
patnot1sm, unity, and service in their teaching. The outliQe of the curri
culum for instruction and training in Youths' Schools of 21 August 1935 
(revised in 1939 and 1941) directed teachers to uphold certain moral concep
tions in their general instruction. With regard to military training: "With 
thorough knowledge of the essential significance of national structure, and 
in conformity with the true significance of universal conscription ... students 
should be made to master necessary military abilities to do his part as a 
subject of the Imperial Empire: (Ex. 138, Record page 1,020). 

On 30 November 1938, the Imperial Ordinance of August 1935 (Ex. 134) 
was am.ended over the signatures of ARAKI, as Education Minister, and 
ITAGAKI, as War Minister, to enable the War Minister to order inspection 
of the "corresponding subjects" as provided for in the Youngmen's Training 
Schools: (Ex. 135, I ,018). 

By 1939, the Education Council was deliberating inspirational changes 
in the textbooks. Military drill with rifles was introduced: (Kaigo, 893, 889). 
The regulations regarding the inspection of military training at the You~h 
Schools were revised in April 1940 over HATA's signature: (Ex. 137, 1,021). 
Professors were required to co-operate fully in teaching milita~ ideals for 
the purpose of inspiring the Japanese to their duty of gaining control of 
the Far East and later, the world: (Ouchi, 940). Tet.chers who expressed 
pacifistic ideas about world affairs were sometimes discharged, and sometimes 
penalized under the Public Peace Law: (Ouchi, 945; Takikawa, 990-4). 

Even if we accept the whole story, I do not see why we should take this 
organization as indicative of any aggressive design or preparation. The picture 
given is certainly one of extensive and effective military education. But I 
am sorry I cannot accept the prosecution characterization of this as militari
zation of education. 

The witnesses examined on this phase arc: 
I. Lt. Colonel Donald Ross Nugent (p. 821). 
2. Tokiomi, Kaigo (p. 879). • 



ALLEGED JAPANESE wAR CRIMINAL ON TRIAL AT IMTFE 
Sadao A'aki, one of the 26 alleged ]aj>anese War Criminals now 
on trial at the International ilvlilitary Tribunal For The Far East_, 

in the War ilvlinistry Building, Tokyo, Japan . 

• 
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No. 8-lnspecrion 
at youth school dated 

l 0 ; a revision of the 
of military training 

dated 12 1940 

Exhjbit No. 138---Extract from pages 516 .. 517, 
the 

of the Schools Concerned in View of the Prcsen t 
Situation" (p. 1,0'20). 

Exhibit No. 139-"The 
30th day 
1897 

Rescript on Education" dated the 
of the 23rd year of Meiji, that being 

Exhibit No. 98--The New Peace Preservation Law, 1941 the 
Peace I'rcscrvation Law of 1925 (p. 1,023). 

Exhibit No. 68---Constitution of J apao (p. 1 ,237). 
Exhibit No. 151--The outline of program concerning the execution of 

intelligence activities dated 20th May 1936 (p. 1,246). 

Exhibit No. 167,;--Excerpt from Japanese Government Files (p. 1,674). 
Film-(p. l ,677). 
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Exhibit 132 is the Imperial Ordinance of 1925 concerning stationing of 
officers of active status in schools. This ordinance provid~s that for the 
purpose of giving military training to all male students of all normal, middle 
and industrial schools and colleges, officers of active status shall be stationed 
at these schools. These officers shall be despatched according to agreement 
between the Ministries of War and Education and arc to obey and be under 
the orders of the heads of the schools. With respect to private schools, such 
officers might be stationed on request from the school. By the additional 
provision of the Ordinance of September 27, 1926, a system of inspection 
of rhc schools and methods of reporting were set up. By War Ministry 
Ordinance of 30 November 1935 a system was established whereby the school 
training officers might examine the results of their teaching and issue 
certificates of military training. 

Exhibit 139 is the Imperial Rescript on EClucation of October 30, 1897. 
This document sets forth the principal virtues which were expected of people 
in Japan. The people of Japan should be filial to parents, affectionate to 
family, harmonious in martial relations, be modest and moderate, be bene
volent to all, to pursue learning and cultivate arts and thereby develop 
intellectual faculties and moral powers. They are also urged to advance the 
public good, to promote common interest, to respect the law, and in emergency 
to offer themselves courageously to the state. 

I give below the gist of the testimony of the witness examined in this 
connection: 

LT. COLO[\/EL DONALD ROSS NUGENT: (p. 821). 

The witness was a teacher of English and commercial subjects in a 
commercial university, a commercial college, and a commercial school of 
middle school rank in Japan FROM MARCH 1937 To MARCH 1941. He tiiStifies 
that during the years in which he was teaching in those educational institutes 
in Japan there was military training as fJart of the curriculum of those parti
cular institutions. The training consisted of close order drill, conditioning 
marches, maneuver over open terrain, nomenclature, the handling of weapons 
up to and including the light machine guns and military lectur~. 

From one and a half to five hours per week was devoted to military 
training in its different phases. Additional time was ~sed for maneuvers, 
conditioning marches and inspections. The subjects were taught by officers 
of the Japanese army. Army officers assigned to the colleges were part of 
the faculty. The witness is the Chief of the Civil Information and Education 
Section of SCAP (Supreme Commander of Allied Powers) and therefore, he 
purported to testify as an expert. He gave his opinion as to the effect of 
military training. He said, "IN MY oPINioN, such teachings would have the 
effect of inculcating ultra-nationalism, aggressive militarism, a fanatical 
devotion to their country, a blind obedience to authority, and a belief in 
Japan's mission to become dominant in the so-called "East Asia Co-prosperity 
sphere." (pp. 832-833). • 
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affinnative. 

he interviewed som.e 300 to 350 
The witness no doubt claims to be an 

matter; but 1 i?Hn. cannot attach any to 

m this I do not consider him an in the matter 
testified tq by him and I, for myself, am not convinced by his reasons for 

the effects the testified to by him. Though it became 
necessary for the him forward as an the witness 
himself, in his l\lfr. ·warren, had to disown any expert 

p. 872 of the record of 

TOKJOMI KlJIGO: (p. 879) 

witness savs began in the elementary, 
$ • 

secondary and normal schools smcc the year 1886. It continued until the 
World War I. Af~r World War I, it was reinforced in the year 1925 when 
a law was promulgated ordering the active army officers to be attached to 

schools as instructors and in tbe next year. that in schools 
for young men were established. Instructors of military training were the 
officers on active duties attached to the schools. In the ~lementary, middle 
and junior colleges, training became comrmlsory since 1925. In the 
University it became compulsory for students to attend classes where lectures 
on military subjects were given since 1925. It was decided IN THE YEAR 1939 
to introduce military drills with rifles but at that time the students were told 
to conduct rifle practice only on the occasion of field maneuvers, on other 
occasions they were 1lO attend lectures only. IN NovEMBER 1941 a new curri
culum for military training was made and since then rifle drill was to be 
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conducted even in universities. Prior to the year 1941 a wholesale renovation 
of the educational system in Japan was conducted. In 1937 an educational 
council was established whose mission was to study, investigate as a whole 
the educational system and its contents and methods. On being asked by 
the prosecution whether as a result of this study military training and lectures 
became more important in the Japanese school system the witness answered, 
"No decision as to intensifying military training was made during the Edu
cational Council. However, in the years following 1937, As THE CHINA INCIDENT 
BROKE OUT, it was necessary to intensify military training of the nation as a 
whole." (p. 891) 

The witness further said that the subjects discussed during the Educa
tional Council in 1937 were the renovation of the educational system in Japan 
so that the educational system of Japan may serve the country. Being asked 
whether the textbooks relating to any subjects were changed following the 
renovation of the school system of 1937 the witness said, "It was after 1941 
that the real changes of textbooks were made. The educational council which 
met in 1937 had studied for long years various programs concerning the 
change of the educational system. After 1941, changes were made in such 
subjects as ethics, history, geography, and the national language." (p. 893) 

Being asked by the prosecution whc;t was the effect of teaching beginning 
with 1937 the witness said, "As the policy of basing the education on the cause 
of serving the country was decided by the Educational Council, the. education 
in Japan after 1937 was based upon the education to promote patriotic feeling 
of the nation." (p. 894) 

The next question put to the witness was "would you say, Professor, that 
the patriotic feeling included therein teachings to inculcate an ultra-nationa
listic and militaristic spirit?" (p. 894). Obviously this was a suggestive 
question and an objection being taken by defense the prosecution withdrew 
it, and then asked the witness whether or not the effect of the teaching on 
the students was to create in them the opinion that the Japanese were a 
superior race. The witness said, "As far as I can judge, it is my opinion 
that this kind of education, namely, that Japan was a great nation, was given 
to the students." (p. 897) • 

In cross-examination the witness said that after the World War I, there 
• was a great social unrest in Japan and that frivolousness prevailed there. The 

putting into execution of military training in the year 1925-26 did a great 
deal to check this tendency. There is nothing.in the evidence of this witness 
which shows anything wrong with the renovation of the educational system. 

After the examination of this witness the prosecution offered to adduce in 
evidence the statements of the witnesses taken by it out of court producing 
the witness in Court for cross-examination by the defense. The Tribunal 
allowed the prosecution to do so. 

The next witness thus examined was OUCH I HYOE: (p. 936) 
His statement taken by the prosecution out of cow-t was offered as his 

testimony-in-chief. The statement is Exhibit No. 130 in this case. 
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a Professor 
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in the 

and normal schools about 1886 and continued 

the second occasion demand was made that 
as a result of which the 

consenting that lectures be given, these 
officers assigned from the War Ministry who 

At first the lectures were not compulsory 
and most of the students did not attend them. For this reason a rule was 
put in effect by the military instructors that a roll-call be taken. Further 
pressure was made upon the students the rule that if the students did not 
attend the their graduation when they were called into 

receive credit for any military training while in 
""v"'·~·>n,. for the reason that students who 

"Upon the \Var military training became a 
part of all universities, including universities, such training becoming 
compulsory in 1938 when ARAKI became Minister of Education. 
Previous to this in I93l, when General ARAKI was 'vVar Minister he 
had demanded that the Imperial University of Tokyo have military training 
and lectures as a part of its curriculum, which demand was refused hy the 
University officials, thus postponing such training in the University for a few 
years. Later General ARAKI as Minister of Education ordered compulsory 
military training and lectures in all universities." (pp. 940-43) 

Then follows the .,following passage in the statement of the witness, "The 
military training and lectures were conducted in schools of all grades by 

42 
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regular Army officers, the officers conducting the courses making every effort 
by lectures, training and propaganda to inspire a militaristic and ultra
nationalistic spirit in the students. It was taught by the military instructors 
that the Japanese were a superior race, that war was productive, and it was 
Japan's destiny to rule the Far East, and thereafter the whole world, and 
that the progress of the nation required the students to be prepared for 
aggressive warfare in the future to accomplish these ends. 

"The foundation of the effort to inspire a militaristic and ultra-nationalistic 
spirit in the students was based upon a rescript of Emperor Meiji on 
education; published in 1890, which rescript provided that the most important 
duty of a subject was to the cou'ntry and the Emperor, together with a 
rescript issued , by the Emperor to military and naval officers, soldiers and 
sailors on their duties. These rescripts, together with the textbooks, lectures, 
military training and teachings, were used by the military instructors to 

teach and inculcate in the students a belief in the great glory of Japan, and 
the duty of the Japanese to aid and further the Holy Mission of Japan to 
gain control of and rule the Far East, and thereafter the world, and that in 
the accomplishing of this Holy Mission the greatest glory of all for a Japanese 
was a privilege of dying in the service of the Emperor. 

"That beginning in 1931 domination by the military of the universities 
and schools increasingly became more apparent, such domination having 
reached such proportions in 1937 FOLLOWING THE CHINA INCIDENT that 
professors and teachers were required to co-operate fully and wholeheartedly 
in the program of inculcating in the students a fanatical militaristic and 
ultra-nationalistic spirit. Failure to co-operate fully in this program would 
bring punishment by dismissal from the school or imprisonment, all expres
sions of thought in favour of the meals of peace or in opposition to the 
policy of preparation for aggressive warfare being rigidly suppressed in the 
schools, this suppression being directed to students as well as teachers and 
professors." (pp. 943-44) · 

The statement concludes with the following passage: "As an educator 
in the universities for the past 27 years and from my own personal experience 
as a student in the various grade schools in Japan, it is my opinion that the 
military training, lectures and teaching given to students in all grade schools 
and universities had the effect of creating in the students a militaristic and 

• ultra-nationalistic spirit, a belief that the Japanese as a race were superior 
to all other peoples, glorification of war, that wars were productive and 
necessary for the future welfare of Japan, and had the effect of preparing 
the students for future wars of aggression." (p. 946) 

By way of illustration of his statement that the failure to co-operate fully 
in this program would bring punishment by dismissal or imprisonment, the 
witness mentioned the instances of Professor Y ANIHARA, of the witness 
himself as also of the three professors of Tokyo Imperial University. 
Professor YANIHARA, the witness says, wrote an article on "peace and the 
ideals of the State in 1936". Marquis KIDO on ~ecoming Minister of 
Education in 1937 demanded that the professor should be dismissed. The 
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T/lKJKA TVA YUl<::1TOKl: 

The statement of this witness taken out of court the IS 

Exhibit No. 131 in this case and offered m evidence as h1s examination--
in-chief He The witness says: 
"Military beginning in the schools, ·was a part of the 
curriculum of all schools in Japan. Beginning about 1925 more attention 
was to military lectures and in Kyoto 'University, there being 
on the staff one colonel and three captains, these 
officers becam.e more dominant in the schools and had more 
to say in the manne1; in ·which the \Vhen 
Ihey first came to the 

1931 and the China Incident 

The witness "I am familiar >vilh the form of education that 
prevailed generally in the Japanese school system up to the present time 
and it was a very bad form of education. It ornitted free thought 
and liberal 'ideas and was devoted to ju8tifying Japanese warfare 
in Manchuria and China and was intcnde<1 to teach the students that war 
was glorious, th;cn war was necessary, that war was productive, that the future 
greatness and destiny of Japan was dependent upon aggressive warfare and 
had the effect of in~ulcating in the n{inds of the stud~nts a contempt for 
other races and peoples, a hatred for potential enemies and prepared them 
for future wars of aggression." (pp. 992-93) 

The witness was di§chargecl from the University in 1933. According to 
the witness this happened because of his article in opposition to the 
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Manchurian Incident and another article in opposition to the Nazi form of 
Government. In his cross-examination the witness admits that education 
itself is not his speciality. It further transpired that witness' criticism of 
court procedure or trials in his book called "Keiho Tokuhon" developed into 
some affair between hiin and the then Minister of Education HATOYAMA 
Ichiro and he was ultimately disrnissed for that book. Excepting his own 
opinion the witness dqes not give us any material from which we can draw 
any inference as to the effect given by the witness in his opinion. 

MAEDA TAMON: (p. 1,024 & p. 3,122) 

His statement taken by the prosecution out of court is Exhibit No. 140 
in this case and this is offered as his testimony-in-chief. During the years 
1928-38 he was an editorial writer on the "Tokyo Asahi Shimbun". He 
became Minister of Education on August 18, 1945. 

In his PREPARED STATEMENT the witness stated that after being Minister 
of Education he ordered textbooks to be destroyed for the reasons that they 
were used to teach the students, first, that Japan was a country superior to 
all other countries, that was most objectionable ; another was the confusion 
of facts with mystery and legend; too much admiration of military action 
and warfare; too much admiration and homage to military officers and 
the idea of absolute subjection of the individual in favour of the state. The 
witness then says: "In addition to the textbooks which I ordered to be 
destroyed for the reasons stated, there was also issued by the Ministry of 
Education to be widely read by teachers, students and citizens at large, a 
book entitled 'Fundamental Principles of the National Polity', published in 
May 1937, and 'The Way of National Subjects' which was published in 
March 1941. Upon becoming Minister of Education in 1945, a survey of the 
Japanese school system as it had existed previously established that before 
the China Incident the military took over control of all schools by placing 
in the schools Army officers who supervised the ·military teaching and 
training, this control FOLLOWING THE CHINA INCIDENT becoming SO absolute 
that such officers instructed the principals of the schools as to how the 
courses and administration of the school system should be • conducted." 
(~P· 1,037-38) 

The offensive book named by the witness is "Wa'/ of a Subject" which 
·seems to have been published on 31sT MARCH 1941. (p. 1,047). This book is 
Exhibit No. 141 in this case. The witness said that the book was published 
by the Department of Education. It was published for the purpose of being 
read not only by the teachers and students but also by the people at large. 
The OFFENDING PASSAGEs were read into the proceedings at pages 1,047 to 1,065 
and 3,124 to 3,126. In substance these passages emphasize: 

l. that the Imperial throne is coeval with Heaven and Earth, and 
that the way of a subject originates in the fundamental character 
of the empire and is in the guarding and m~intaining the prosperity 
of the Imperial throne; 
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5. that the World War I had undoubtedly a great deal to do with 
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to maintain the status quo; 
(b) a form,dable movement for social revolution dass wars based 
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(c) Nazism and Fascism were being ushered into the world: the 

doctrine o.f racialism and totalitarianism in and 
Italy was the eliminating and reforming of the will occasioned 
by Individualism and Liberalism; 

7. (a) that the Manchurian incident was an outburst of the 
suppressed national life ; 

(b) that this incident with China signifies Japan's step towards the 
creation of a moral world and the establishment of a new .. 
order in the eyes of the Povvers ; 
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8. (a) that the amazingly brilliant national development and expansion 
of Japan gave rise to envy and jealousy on the part of the 
European and American nations; whose aspiration was to 
annex East Asia, and they, as a counter measure tried to 
check . the ever-enhancing national strength by laying 
economic pressure on Japan or scheming political disturbance, 
or planning Japan's international isolation; 

(b) that with the increasingly strained situation on the Pacific, 
Japan's position in East Asia confronts serious condition. 

9. That Japan must politically assist the countries with the co
prosperity sphere of Greater East Asia which have been colonized 
as the result of the Westerner's aggression in the East. 

10. (a) That a group of liberal democratic nations-ardent supporters 
of maintaining the status quo-are co-operating together to 
baffle Japanese undertakings and the colonies are still en
trapped in the illusion that they have to rely on the Europeans 
and the Americans for their subsistence ; 

(b) that to reach the set goal Japan has long way to go yet and 
the path is by no means a broad level highway. 

I I. That the brilliant success that the Germans are achieving in the 
present war is not due only to their highly developed mechanized 
forces but to the vigorous nationalistic spirit and to the fervent 
popular co-operation in national defense; 

12. (a) that the guarding and maintaining of the prosperity of the 
Imperiai Throne is the true object of strengthening the 
national total war system ; 

(b) that the Japanese people ventured to look upto the people of 
Imperial household as their head family and arc enjoying 
the privilege of leading one nation one family life; 

(c) that to be united in one body in serving the Emperor who loves 
his people tenderly is the essential qualities of the subjects ; 

(d) that in Japan loyalty comes before filial piety. Loyalty is the 
the great principle .... Loyalty and filial piety a~ one and 
inseparable ; 

(e) Imperial subjects in this new era must st;engthen themselves 
as subjects of this empire; that is to say, by fully under
standing the significance of the Japanese nationality, living 
on strength faith as subjects of the empire adhering fidelity, 
excelling in clear sightedness, straining strong will and prime 
physical strength, cultivating practical ability the Japanese 
must stride forward for the attainment of historical mission 
of this empire; 

(f) that training for Imperial subject should be directed at the cul
tivation of the spirit to push forwar~ with decision and 
bravery; 
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labour for labour's sake." 

Nir. Efammack then read out the 
89 of the book: 

passages from pages 84 and 

"You can never consider 
others for the purpose of 

no 

"To fulfil our 

those that dare to evade law or sacrifice 
or those that neglect others in adversity 

to the 

part ~f the national us 1s no matter 
what work may be engaged and dropping all ideas of 
personal interests and profits reviving the old custom of our fore
fathers who did their best to serve the state, is truly the cardinal point 
for the way of the subject. 

"The China Incident is indeed the very sacred undertaking for the 
purpose of diffusing the idea ·with which the foundation of our Empire 
was originally purported, not only in but to all of the 
world, and the responsibilities shouldered by the 100,000,000 people of 
Japan cannot by any means be slighted. \Ve have a long way to go 
before we can hope to achieve the Empire's mission and succeed in 
setting up a new., order, and we must, of course, be prepared to face 
a good many obstacles yet." (p. 3,!26) 
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I have quoted here the entire portions read out by the prosecution for 
:fear of unwittingly omitting any vital offending word, sentence or sense. 

I do not see that a book like this published as it was IN MARCH 1941 
when Japan was involved in serious hostilities would go any way in the 
direction of establishing any criminal responsibility on the part of anybody 
or organization connected with its publication at that time. Mr. MAEDA 
who, after the war, considered this book to be so pernicious as not to brook 
its existence in Japanese soil gave his own reason for ordering its destruc
tion and it would be better to have that reason from his testimony. The 
witness in his cross-examination gave the following reason, for destroying 
the book: 

l. Its general tendency or underlying philosophy was very objection
able. 
(a) The book pointed out or indicated that Japan was greater 

than other countries and by mixing legend, myth and facts 
it tried to show that Japan was a country especially selected 
and blessed by Providence. 

(b) It greatly emphasized the Imperial Way-it placed the state 
above truth and justice. 

2. That it placed the main emphasis on the way of the people or 
way of the nation or the way of subjects-the W'ay of humanity 
was entirely neglected; such a thought entirely negates the idea 
of building a cultural state. 

Mr. MAEDA had many other books destroyed after the war and those 
books, he admitted, had existed -since a long time past. His reason for 
destroying them was that in this era such books should not be permitted 
to exist. 

I need not question his prudence in this respect. But this condemna
tion by him: does not necessarily make the book condemnable. However 
unpleasant its contents might appear to us, they were perhaps not devoid 
of truth. Items 4, 6, 7 (a) and 8 of the above analysis of the contents of 
the condemned book substantially correspond with the opinions of authors 
of very high authority. I have already dealt with the questi~n of preva
lence of race-feeling in international life. As to th~ fear of 'the possible 
downfall of the Western civilization, one is simply to refer to the Survey 
of the International Affairs for 1931 by the Royal Institute of London. 
I would have occasion to refer to its contents later on. The Survey for 
1920-23, 1925 and 1926 by the same high authority would go a great way 
in supporting the opinion expressed in items 7 (a) and 8. Item 3 is, of 
course, a matter of opinion and I do not think the author committed any 
grave error in emphasizing the fundamental differences between the Eastern 
and the Western civilizations and saying a word of warning against blind 
imitation. The meeting of East and West has been inevitable and 
unavoidable. At the same time this meeting has ~iven rise to some basic 
problems which must be clearly understood and thoroughly grasped before 
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ITO NfJBUFVMl: 

of ORGANIZATION OF PROPAGANDA the Government 
IN 1940 the witness became Chairman of the Bureau of Infor

rnation which was later dissolved as the result of the establishment of the 
Board of Information of which the witness became the first President. 

to this Board. In 1941 all publishers in 
into the 'Japanese Publisher's Association', all book 

distributors were organized into the 'Japanese Book and Magazine Distribu
tors , and all newspapers into the 'Japanese Newspaper League'. 
The establishment of these organizations resulted in complete government 
control of all information media included within the groups. 

,081) 
The witness states that the War Ministry disseminated propaganda 

prejudicing the people of such as the 
(~nd 

SHlGENOBU: (p. 1,099) 

In the '!':ase of this witness also his statement taken out of court by the 
prosecution was acc;ptecl in evidence in lieu of his examination-in-chief. 
The witness is a Professor at Hosei and teaches cultural politics. 
This witness also speaks of the military training in Japanese educational 
institutes. The witness says that upto 1925 this military training "did not 
require much school time of the students", that since 1925 such training 
began "to absorb more school time upto and until the Manchmian lndident," 
that follciWing the IVIanchurian Incident "time devoted by the students to 
military training and teaching dropped a little until 1936 when this subject 
again became important and more time of students was being devoted to 

this subject." 
According 

pressure from 

43 

to this,. witness "AFTER the China Incident because of the 
the War T\1inistry, ULTRA-NATI()NALISTIC and MILITARISTIC 
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THoucms were inculcated in the students under the supervision of the military 
in the schools." .... Beginning in the early part of 1941, the students were 
taught that the failure of the Japanese Army to conquer China was because 
of the assistance which the United States and Great Britain were rendering 
China, the students being impressed with the idea that for this reason the 
great enemy of Japan was not China but United States and Great Britain." 
(pp. 1,012-13) 

The witness also speaks of Government control of Japan Broadcasting 
Corporation and censorship of news. 

We do not know what is 'ultra-nationalistic thought' according to this 
witness. However debased and distorted its present manifestations may be, 
nationalism is an organic and not necessarily evil development of the political 
life of man. 

As has been pointed out by Dr. Schwarzenberger "even if Europeans and 
Americans who have drunk too c;leeply from this dangerous cup might now 
be inclined to disagree with this opinion, those countries now just passing 
through those stages through which the western people have gone during · 
past centuries will feel that they cannot overleap this essen~ial and formative 
stage." In the words of Sun Yat-Sen 'we, the wronged races, must first 
recover our position of national freedom and equality before we are fit to 

discuss cosmopoli.tanism. We must understand that cosmopolitanism grows 
out of nationalism; if we want to extend cosmopolitanism, we must, first, 
establish strongly our own nationalism.' It may be that 'if nationalism is 
to fulfil really positive functions from the standpoint of the international 
community as a whole, it would have to undergo a process of rather far
reaching self-limitations.' According to Dr. Schwarzenberger, for this purpose 
"in the first place, nationalist would have to realize that the nation, though 
a reality and a high value, only represents a relative value. Secondly, it may 
be easy to perceive differences between nations, but so far nobody has 
succeeded in establishing a just hierarchy between them." "Judgments 
based, in a matter-of-course way, on our own civilization", says Dr. Schwarzen
berger, "are only one of the many hypocrisies of which the West has become 
guilty, particularly regarding the Far East.'' 

• 
SAKI AKIO: (p. 1,116) • 

His statement is Exhibit 144 in this case. He comes to prove propaganda. 
He is President of Nihon Kami Shibai Association. His company manu
factures what the 'witness calls 'paper theatre productions'. The witness 

' speaks about such propaganda during the period FOLLOWING the China 
Incident. 

OGATA TAKETORA: (p. 1,148) 

The statement of this witness is Exhibit No. 146 in this case. The 
witness was formerly Vice-President of the 'Asahi. Shimboon' newspaper. 
The witness says.: "I have been in the newspaper business fo:r 35 years, 
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Censor-

The statement of this witness is Exhibit 147 in this case. The witness 
of his connection with the moving picture His evidence 

also is directed to m of war. The witness of 
such propaganda since 1929. 

SUZUKI TOMIN: (p. 1,217) 

The statement of this witness is Exhibit 150 in this case. This witness 
is an editorial writer and has been employed since 1935 by the newspaper 
'Youmiuri Shim boon'. The witness speaks of censorship. The witness says: 

"Newspapers and publications in Japan since 1935 have been subjected 
to strict directed the and in practice by the 
Home Ministry. Newspapers were anything on 
political matters except such news items issued by the 

the 

warfare 
it was the J'ractice for the government through the Home Ministry, to issue 
press bans on news yems, which officials of the government decided should 
be withheld from the Japanese public. The various ministries of the govern
ment directed newspapers in relation to the manner in which news items 
should be treated, and in addition thereto, it was the practice particularly 
of the Navy Press Bureau, Army Press Bureau and Foreign Office Press 
Bureau to call individual writers and journalists to their officer periodically 
and issue instructions to them as to the material which could be published 
and the manner in which such material must be published. That newspapers 
and publications in Japan from 1935 until the termination of the Pacific 
OWar were completely under the control and domination of the Japanese 
Government, and during these years there was no such thing as the semblance 
of a free press in Japan." (pp. 1,219-20) 
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GORO KOIZUMI: (p. 1,259) 

The statement of this witness 1s Exhibit No. 152 in this case. The 
witness was CHIEF OF POLICE in various prefectures from 1935 to 1940. The 
witness speaks of the enforcement of censorship over newspapers, publica
tions, writings, books, moving pictures, plays and other forms of entertain
ments, public speeches, public gatherings etc. The witness says: "In 1928 
there was organized on a national basis from the Police Department a 
section called the High Police, the duties of which were primarily to watch 
over the activities of extreme leftists and extreme rightists, and in addition 
whose duties were to watch over the activities of anyone who was opposed 
to the policy of the Japanese Government as it existed from 1931 to 
December 7, 1941. For illustration, FOLLOWING THE CHINESE-JAPANESE INciDENT 
OF 1937, no one in Japan was permitted to express opposition to the war with 
China. If they did so, they would be arrested under the Preservation of 
Peace Law and imprisoned. (pp. 1,264-65). The witness also says that, "That 
from ancient times in Japan, there was the family group movement through
out Japan. In ancient times these groups were banded together for the 
purpose of preventing and reporting crime and for mutual aid. That in the 
latter part of 1940, the family or neighbourhood group movement was 
revived for the purpose of educating the Japanese people on governmental 
policy and to ma~e the people war conscious as well as for mutual aid, and 
to make them co-operate with the government, these families or neighbour
hood groups being under the local administration." (pp. 1,265-66) 

THE DEFENSE WITNESS Mr. YOSHIDA who from March 1930 to Decem
ber 1935 served as an officer in charge of School Training and from August 
1937 to March 1941 served in a section of the Personal Affairs Bureau and 
then in a section of the Military Service Bureau of the War Ministry and 
was in charge of School Training, gave us the reason why the system of 
school training and youth training in question was adapted by Japan. His 
evidence is Exhibit No. 2,377 in this case. The witness says: "National 
training especially the training of youths, which had been carried out by 
leading powers since the close of World War I had characteristics and 
developments of their own according to their respective internal' conditions. 
Those countries had striven for the realization of a c~mmon ideal towards 
the development of these trainings, based on the lessons they had learned 
from World War I. On the other hand, Japan was the only country that 
did not have such systems and institutions. Not only had the young men 
and boys of the labouring class of Japan who formed the greater part of the 
youths, no definite educational institution after finishing compulsory educa
tion, but they were left to be infected with the evil ways of the world in 
pre-war and post-war times. Such being the case, men of intelligence feared 
that this might cast a gloomy shadow over the future of the state. The 
investigation of youth training which had been carried out by leading 
powers showed that, if let alone, Japan alone wolJ).d be far behind the 
progress of leading powers. In short, this world-wide tendency especially 
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of this view of this we concluded if school trai11ing 
was to be officers on the active list had to be attached to 
schools. Therefore, the authorities believed that and 
mental discipline of the students through training in schools and youth 

would result in the strengthening of national defense." 
AFTER THE OUTBREAK OF CHINA INCIDENT IN 1937 importance was 

attached to this training. The witness gives us the training curriculum 
the hours of drill in a week and of field exercise in a year. His 

evidence in this is to be found in the record of proceedings pages 
18,454 to 18,460. I for myself find nothing unusual in this training and I 

lead w infer for any aggressive 

U<tUJlUl.;::_ dOCS ll0f :mean fWI,n'H'<l 

design. Ev~n in a peaceful world such trammg may be considered advisable. 
At least in a world still controlled by Power-Politics such training is deemed 
essential by every po~cr. Elsewhere I have dealt with why the Powers failed 
in their disarmament move. For the same reason the Powers would advocate 
military training of their youth. Dr. Schwarzenberger in his Power-Politics 
while dealing with the essential problem involved in the disarmamen~ 
question, says: "What was lacking was the political agreement between the 
governments, without which disarmament was not feasible. While the 
Governments were approaching this problem in a spirit of competition and 
power-politics, the function of their service experts could not be to transform 
themselves into peace doves. It was their job to protect the special interests 
of their country and ~o see that the relative position and strength of their 
own country in the balance of the contending forces are not injuriously 
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affected. So long as there is this Power-Politics in the world organization 
and so long as the hierarchy of States is there, every nation would try to 

occupy a position in that hierarchy where it can command respect and 
would therefore lay emphasis on that which the world has elected to value 
as respectable. 

Remembering that the Peace Conference after the First World War did 
its best for "the inculcation of an inferiority complex into Japan by its 
rejection of the Japanese demands to recognize the principle of racial equality 
as one of the fundamentals of the new community system" and remembering 
also that in International society "a Greater Power is a country which has at 
its disposal more than an average amount of powers (military, political, 
economic and financial) and, furthermore, is willing to use this power in 
order to maintain or improve its own position in international society". I 
do not see why this change in the educational policy of Japan would indicate 
anything beyond this legitimate ambition in the minds of its statesmen and 
politicians. They knew that in the International Society in which their 
nation was to live and function, strengd1 counts for much and such "Strength 
is measured not only by reference to past trials, but also by forecasting the 
likely display of energy in potential strife." 

Excluding the expressions of opinion of some of the witnesses there is 
nothing in the evidence to indicate any aggressive preparation in the steps 
taken by the then authorities toward reorganization of the military education 
of the Japanese youth. The very fact that the prosecution had to introduce 
evidence of this character in its attempt to set up a case of an over-all 
conspiracy indicates its hopeless character. It may be noticed here that the 
prosecution case of conspiracy did not extend to bringing within its net the 
Japanese Government itself as it existed prior to the Manchurian Incident 
of 1931. One or two members of the Government might have been alleged 
as being in it. But in the main the conspiracy alleged was of persons outside 
the Government. The educational policy in evidence here is however the 
policy of the then Government. I do not know if members of any govern
ment in any country in the world would be safe, if its policies, actions and 
utterrances be subjected to this sort of scrutiny. To read into t~is evidence 
the alleged incriminating fact will indeed require a mind already provided 
with its theories in this respect and ingenious enougt!., to over-reach and 
mislead itself, to supply the links that are wanting and to take for granted 
facts supporting its preconceived theories. There is always the danger in a 
case like the present that conjecture or suspicion would take the place of 
legal proof. This is certainly a case where one must be on one's guard 
against approaching the same with prejudice or conscious bias. 

The censorship measures adverted to by some of the witnesses have 
nothing to do with the matter under our consideration here. 

This evidence has been introduced with a view to establish the allegation 
that "during this period free Parliamentary institJJtions were gradually 
!!tamped out and a system similar to the Fascist or Nazi model introduced". 
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carry us far in this direction. 
to the outbreak 

the executive broad powers to rules for che conduct 
the of the civilian scene. These measures are every·· 

modern the need for quick 

t.ht~ authorities of dissatisfaction and 
criticism. It may also like unnecessary upon fundamental 
liberties of the people and such encroachment may appear to bc far 
the reasons for the of such measures, 
of systematic or wilful and lower morale. But 
this almost in every involved in modern warfare, and I see 
no reason such measures adopted would lead us to an 
inference that all these were devised as measures for some future 
aggressive war. Japan imposed restrictions on freedom of written opinion 
and of speech this but the reason again is obvious. During 
modern warfare every government feels the need of preventing the publica
tion of information useful to the enemy and of limiting expression of 
criticism and opinion calculated to undermine national With the 
extension of the field of modern war to include civilian and the domestic 
scene, matter which may be directly or indirectly useful to any enemy is 

of and suppression 

mately be taken in of all 
representati<'fns, photographs or cinematograph films. It may be that in the 
actual application of "'these restrictive regulations the administrators did not 
limit their operation where the danger to the peace and safety of the state 
was imminent and certain, but extended them even where such danger was 
merely speculative and remote. We are not concerned here with the justice 
or otherwise of these measures. The restrictive laws might have been 
misapplied and it may be possible for us now to show the frequent 
absurdity of the pretention that the imminence of the evils was in any way 
increased by the words of any war-time defendant. These are matters which 
would not change the character of the measures adapted and would, at the 
worst, indicate their occasional abuses. I need not enter into the details 
of the evidence adductd in this phase of the case. All that I need say is 
that the evidence does not necessarily lead to the inference that Japan was 
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preparing for aggressive war or that the heads of the various departments 
of the Japanese Government were conspiring to wage any aggressive war. 

Though in democratic countries and in peace-time, the political control 
of the free press and like other forces at work in the international society 
"is not so strong as not to allow them a radius of their own in which they 
can display their own influence and acquire a considerable amount of nuisance 
value", yet the very possibility of their last named 'acquisition' may lead 
any particular country at any particular moment of its life to take to some 
controlling measures with relentless severity. But such steps would not 
necessarily lead to the inference that the country is entertaining any aggressive 
international design. 

Some evidence has been given showing repressive measures against 
communists. · This again indicates nothing for our present purposes. This 
might have been the result of fear almost common with every nation. 
Almost every nation seems even now to entertain a fear that its domestic 
communists will overthrow the government by internal violence. Every 
nation seems also to be worried that its traditional way of life will be 
undermined by the infection of public opinion. There are many responsible 
persons who believe that though there may be no clear and present danger 
of violent revolution, the threat of diseased morale is immediate. Such 
belief may or may not be justifiable and, in most cases, it is not. Yet if in 
any country persons responsible for · the working of their constitutions 
entertain this belief and behave accordingly, I do not see how we can draw 
any inference therefrom beyond the fact that such administrators entertained 
such fear. 

I would deal with the case of "control and dissemination of propaganda" 
and "mobilization of the people for war" in connection with the question 
of seizure and control of political powers. 

• 
• 

• 
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the year remained in force. 
During this period free Institutions were gradually 

stamped out and a system similar to the Fascist or Nazi 
model introduced. 

The statement itself, in my opinion, is not much convincing. 
l'\!Ir. Keenan in his statement gave an account of this organiza-

tion of or seizure of power. Item 4 in my of his opening 
statement given above may be referred to in this connection. It will 

convenient if I repeat it here. Mr. Keenan said: 

111 

civilians in securing control of governmental departments 
"' and agencies ; 

(b) That the., power involved in the Imperial Ordinance of 1936 
providing that the Minister of War must be a General or 
Lt. General on the active list and that the Minister of Navy 
must be an admiral or vice-admiral on the active list, was 
utilized by the Army in obtaining domination and control 
of the Government and promoting Japan's policy of ex
pansion by force ; 

(c) That taking advantage of the express provisions of the Japanese 
Constitution making a sharp distinction between matters of 
general affairs of state and matters pertaining to the Supreme 
Commanp under the Army and Navy, the conspirators, 
throughout the life of the conspiracy, constantly tended to 
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enlarge the scope of matters contained within the concept 
of Supreme Command at the expense of matters belonging 
to general affairs of state; 

(d) (i) That militaristic cliques and ultra-nationalistic secret socie
ties resorted to rule by assassination and thereby exercised 
great influence in favour of military aggression; 

(ii) That assassinations and threats of revolt enabled the military 
branch more and more to dominate the civil government 
until on October 1941, the military acquired complete and 
full control of all branches of the Government, both civil 
and military; 

(iii) That the military hierarchy caused the fall of the Yonai 
Cabinet in 1940, in order to advance aggressive object;" 

Before proceeding :further with this matter, it will be better to have a clear 
grasp of the prosecution case in this respect. The prosecution finally presents 
its case in the following dear and distinct stages: 

I. In the first stage, the conspirators, whoever they be, are completely 
outside the governing body and have no inufluence with that body. 

2. In the second stage, the conspirators arc still outside the governing 
body, but are having more and more influence with that body. 

3. In the third stage, the conspirators are gradually coming into the 
governing body. 

4. In the :fourth or the final stage, there has been complete seizure of 
the government by the conspirators. 

The prosecution does not seem to be sure of its attitude towards the 
TANAKA Cabinet. It is absolutely clear that it has no complaint against any 
earlier cabinet and its policy towards China. As a matter of fact, at least 
before the TANAKA Cabinet, the Japanese Government had been studiously 
and persistently pursuing a "genuine policy of peace in harmony with the 
spirit of a deliberately Pacific World Order." "Japan, in this phase of her 
history, gave impressive evidence of her will to peace in a number of practical 
ways: In her acquiescence in the lapse of the Anglo-Japanese alliance; in her 
decision to withdraw her troops from the Vladivostok and from Tsingtao; 
in her dignified self-restraint in face of the provocative American immigration 
(exclusion) clause of 1924; and, not least, in her deliberate practice of her 
non-retaliation to Chinese provocation on certain notable occasions; for 
instance, on the occasion of the Nanking outrages of 1927, when the Japanese 
were decidedly less militant in their own self-defense than either the American 
or the British." 

The TANAKA Cabinet came into office on the 20th April 1927. 
According to the Prosecution, the Cabinet adopted a policy towards China 
which was :fundamentally different from the preceding ":friendship policy" of 
SHIDEHARA. TAN AKA's policy is given the name 'positive policy'. At 
one place we had the idea as if the prosecution ;vas starting its case of 
aggression from the adoption of this policy. The prosecution says: "During 

I 
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as distinct from the rest of China 
to J\lfanchuria and 

arose in Manchuria 
vital interests in 

Government attached the utmost 
to the maintenance of peace and order in Manchuda and was 

to do all it could to prevent occurrences of a state of affairs which 
would disturb that peace and order. He further declared that if the dis
turbances developed menacing the peace and order of Manchuria, Japan 

be constrained to take for the maintenance of peace 
and order. 

The defense offered evidence to show the then internal state of China 
in Unfortunately we 

I have already expressed my opinion 
where I have dealt with the 

1H 

believe, if this policy was a relevant fact, any fact explaining its 
and thus its true was relevant. 

In order to appraise the TANAKA policy we may, with profit, refer to 
an account of the e1ents happening in China at the time given by the Royal 
Institute of International Affairs. The Survey says: 

"During the years 1925 and 1926, when the storm-centre of the Chinese 
Revolution had hovered over the southern littoral and the Yangtsc Basin, and 
when Russian Communist influence had been in the ascendant .in the 
Counsels of the Kuomintang, the campaign against foreign encroachments 
upon Chinese sovereignty had been directed first and foremost against Great 
Britain and British nationals. In the course of the year 1927, however, the 
situation underwent radical changes, for Russian Communist influence, after 
reaching its zenith in January, declined to its final fall in December; and 
at the same time the, storm-ct'ntre of the Revolution travelled forward again 
from the Y angtse Basin, where the predominant foreign interests were British, 
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towards the North-eastern provinces, where the predominant foreign interests 
were Japanese. In response to this double change in the situation, the Chinese 
movement against foreign 'imperialism' took a new direction, and its brunt 
began to fall upon the Japanese, while the British in China experienced a 
certain relaxation of pressure. 

"As soon as Chiang Kai-shek's troops crossed the southern boundary 
of Shantung in the 1927 campaign of the civil war between Kuomintang and 
Ankuochun, Japanese interests in the Tsingtao-Tsinanfu Railway were placed 
in jeopardy; and the Japanese Government acted as the British Government 
had recently done, in somewhat similar circumstances at Shanghai, by 
sending a defense force to the spot. This measure was repeated when, in 
the spring of 1928, Shantung became one theatre of the final and conclusive 
campaign of the Chinese civil war; and this time there was a violent colli
sion between the Japanese and the Chinese Nationalist forces. 

"The risk of such a clash was inherent in the policy ; and though that 
rise had been run with impunity by the British Defense Force at Shanghai 
and by the Japanese Defense Force which had been despatched to Shantung 
and then withdrawn again in the preceding year, it must be remembered 
that Shantung was a particularly dangerous field for the despatch of a 
Defense Force by Japan, of all Powers. From 1915 to 1922, the Japanese 
Government's attempt ·to step into the German Government's shoes in this 
Chinese Province had been the burning question in China's foreign relations; 
and the feeling aroused throughout China by this foreign encroachment 
upon the homeland of Confucious had done more than anything else to 
awaken a national consciousness in the Chinese people. Accordingly, 
Japanese policy in Shantung had become 'the acid test' of Sino-Japanese 
relations. The Signature of the Bi-partite Shantung Treaty at Washington 
on the 4th February 1922, and the withdrawal of the last Japanese troops 
from Shantung on the 17th December of that year, had been followed by a 
Sino-Japanese detente; but the painful memories which the settlement of 
1922 had begun to efface in Chinese minds were sharply recalled when 
Japanese troops reappeared at Tsingtao and Tsinanfu in 1927 and again in 
1928; and these memories revived some of the animus which the Japanese 
policy of 1915-22 had evoked at the time." . . . . . • 

"Tsingtao was a maritime 'treaty port' in a territor¥ which China had 
been compelled to lease to a foreign Power in 1898; and this territory had 
only been brought back under Chinese administration in 1922 by certain 
effects of the General War of 1914-18 and of the Washington Conference of 
1921-22 upon which the Chinese could not have reckoned." Tsinanfu was an 
inland city which had been opened to foreign trade by a unjlateral decree 
of the Imperial Chinese Government in 1904. It was a provincial capital and 
a railway junction. The two railways which met at Tsinanfu were the 
Tsingtao-Tsinanfu line and th,e Tientsin-Pukow line. The Tsingtao-Tsinanfu 
line was owned by Japan. "On the 1st January, 1923, in pursuance of the 
Sino-Japanese treaty signed at Washington on the 4t~ February, 1922, the 
Tsingtao-Tsinanfu Railway had been formally transferred to the Chinese by 
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Govc.:rnnlent 
~"'·'-'"·"'"' and were succeeded on the 19th a new Government 

in which General Baron TANAKA , .. combined the offices of Prime 
Minister and Minister. On the 28th May, Baron TANAKA's 
Government announced in view of the situation created by the advance 
of the Kuomintang Forces and the threat to Japanese interests in 

they had decided to despatch to Tsingtao two battalions, with the 
necessary ancillary troops, for the protection of Japanese interests in the 
province. They added that, while they regarded this action as an indispen
sable measure of defense, they had no intention of keeping the troops in 
Chinese soil for a prolonged period and would withdraw them immediately 
when the fear of to Japanese residents ceased to The troops 
landed at Tsingtao on the 31st ; and on the 8th July they moved up 
the railway and occupied various points on it, including Tsinanfu itself, 

for local defense and 200 

There was, 
troops. Beiore the end of July 1927, the Chinese troops began to fall back 
southwards towards Pukow. "On the 29th August Baron TANAKA 

'* announced that it had been decided to withdraw all Japanese troops from 
Shantung in the immediate future; and the withdrawal was duly completed 
by the 8th September." 

"The original landing at Tsingtao at the end of May 1927 and the 
advance to Tsinanfu in July evoked popular protests in China; and during 
July an anti-Japanese boycott, tentatively supported by the Nanking
Kuomintang Government, was partially enforced in the Lower Yangtse Basin 
and at Canton. In Shantung itself, however, the Japanese Defense Force 
came and went without falling into any violent collision either with Chinese 
troops or with the C!Jinese civil population; and thus, in the first experi
ment, Baron TANAKA's policy might seem to have been justified by its 
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fruits. Accordingly, in his announcement of the 29th August, the following 
intimation appeared: 

"In case peace and order are disturbed in future not only in Shantung, 
but in any part of China where many Japanese reside, and it is feared that 
their safety may be affected, the Japanese Government may be constrained 
to take such self-defense steps as circumstances require. We remain firmly 
confirmed that the timely despatch of troops certainly accounts for the fact 
that, notwithstanding serious disturbances, we have been able to protect our 
residents satisfactorily and to prevent the occurrence of any untoward event." 

Here is then an account of the development of TAN AKA policy. 
Even on this account of the development it might be difficult to say 

that the policy adopted was without justification. At any rate its development 
would be sufficiently and satisfactorily explained without a conspiracy of 
the kind alleged by the prosecution. 

Whatever that be, in its final summation of the case, the prosecution 
does not condemn the TANAKA Cabinet as having any connection or 
sympathy with the alleged conspiracy. In fact the fall of the TANAKA 
Cabinet is said to be the result of "the first overt act by the army to project 
itself into the formulation of the government policy." The government and 
its policy were till then hostile to the aims of the conspirators, though "the 
army was already strongly enough entrenched so as to be able to defy the 
Government." It might defy the government but was not yet in a position 
to influence that body. 

According to the prosecution case, then, upto the fall of the TANAKA 
Cabinet on 2 July !929, the alleged conspiracy was outside the government 
and was in the army. The evidence limits it to "some young officers' of the 
Kwantung Army". 

The prosecution case is that the murder of Chang Tso-lin was the first 
overt act by the conspirators to project the army into the formulation of 
the government policy. There is some difficulty in understanding this case 
of "projection into the formulation of policy". It is, however, clear in one 
respect that this "projection" did not mean any SEIZURE OF POLITICAL POWER 

by the conspirators themselves. At least there is absolutely no. evidence of 
any such attempt on the part of any body. I have already discussed this 
matter while examining the case of Chang Tso-lin's m~rder. 

The TANAKA Cabinet fell in July 1929 and was succeeded by the 
HAMAGUCHI Cabinet, with Baron SHID~HARA as Foreign Minister and 
INOUE, as Finance Minister. The friendship policy was again resumed by 
this Cabinet and this policy continued to be followed by the succeeding 
WAKATSUKI Cabinet at least until September 1931. This is the prosecu
tion case, and, up until then, though the army might have been in a position 
"to defy the government", it failed to influence this policy in any way. 
SHIDEHARA and INOUE continued to be the Foreign and Finance 
Ministers respectively in this Cabinet also and acc~sed MINAMI was its 
War Minister. I have already given my reason why I could not accept the 
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there is absolutely no evidence against them. If the policy of the govern
ment was really changing at that it is absurd to ascribe such a change 
to the entry of ARAKI in the Cabinet. As I have already pointed out from 
the Lytton itself, several factors were operating in order to prepare 
the way for the abandonment of the SHIDEHARA Policy of conciliation. 
The Lytton Report says: 

"Certain cconom:ic and policical factors had undoubtedly for 
some time been preparing the Japanese people for a resumption of the 
"positive policy" in Manchuria. The dissatisfaction of the the 
financial of 

which expressed dissatisfaction with all political parties, which despised the 
compromise methods of Western civilization and relied on the virtues of 
Old Japan aNd which included in its condemnation the self-seeking methods 
whether of financiers<~> or politicians ; the fall in commodity prices, which 
inclined the primary producer to look to an adventurous foreign policy for 
the allev-iation of his lot; the trade depression, which caused the industrial 
and commercial community to believe that better business would result from 
a more vigorous foreign policy. All these factors were preparing the way 
for the abandonment of the SHIDEHARA. "policy of conciliation" with 
China which seemed to have achieved such meagre results." 

These and perhaps several other factors operated in wrenching the 
direction of Japanese foreign policy out of a course which it had been 
following for a decade since the time of the vVashington Conference. "The 
intelligent management., of which human nature is capable, as ,exemplified in 
the statesmanship of a SHIDEHARA and an INOUYE, had been .frustrated 

45 
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by the play of collective social forces which were operating in a world-wide 
field on so vast a scale that they had the effect of blind impersonal move
ments against which the utmost efforts of national statemanship seemed of 
no avail." "Racked by ,the remorseless turning of the economic screw in 
the long drawn-out course of the world depression," the Japanese people at 
last felt disillusioned with the policy hitherto followed in their enterprise of 
sustained industrial and commercial expansion. Rightly or wrongly, "they 
despaired of continuing the attempt to win their national livelihood in the 
eonomic field", pursuing the hitherto followed policy which "seemed doomed 
to frustration by inhuman forces beyond human control", as also by human 
forces beyond Japanese control. Perhaps by this time they came to feel 
that after the Anglo-American economic world order no scope was left. for 
the realization of their hope of providing for "Japan's rankly growing 
population by acquiring for Japan an increasing share in an increasing 
aggregate turnover of international trade". Their disillusionment in this 
respect perhaps impelled them to a course which only indicated their 
"ignorant improvidence". But certainly it did not indicate any attempt at 
effectuating any conspiracy. 

The "device" referred to in the above extract is the prosecution characteri
zation of the Japanese reservation in accepting the League Council resolution 
of Decembe~ 10, 1931. When accepting that resolution the Japanese delegate 
at Geneva stated that his acceptance "was based on the understanding that 
this paragraph (No. 2) was not intended to preclude the Japanese forces 
from taking such action as might be necessary to provide directly for 
protection of lives and property of Japanese subjects against the activity of 
bandits and lawless elements rampant in various parts of Manchuria". That 
the menace was a real one would appear from item 17 of my analysis of the 
Lytton Report itself. The Lytton Report observed that "having made their 
reservation at Geneva, the Japanese continued to deal with the situation in 
Manchuria according to their plans". This might have been according to 
the plan of the Kwantung Army or of a group of officers of that army. But 
as yet there is no evidence that the government was any party to that plan. 
The reservation certainly was made in view of a real menace. 

Though MINAMI and ARAKI, the War Ministers in the WAKATSUKI 
and the INUKAI Cabinets, are also classed as consgirators, the real third 
stage of conspiracy is alleged to have commenced with the HIROTA Cabinet 
which took office on March 9, 1936. 

HIROTA came in as foreign minister in the SAITO Cabinet on 14 
September 1933, the Cabinet itself having been formed on 26 May 1932 on the 
fall of the INUKAI Cabinet as a result of the May incident of 1932. The 
strongest evidence against him comprises the records of his China policy. 
These are Exhibits 216 and 935 in this case. I shall presently consider this 
policy and see how far it leads to the prosecution case of the conspiracy and 
of HIROTA's participation in it. 

The fourth stage ill said to be reached with. the TOJO Cabinet on 
18 October 1941, 



ToKYO WAR CRIMES CoMMISSION VJS!TS Ex-l\PAXESE FoHE!G;'< ''l'llNTSTER 

Baron Kijuro Shidehara, Foreign Minister o.f Japan at the time of the Mukden 
Incident, because of a long illness was unable to appear in court as a Defense witness 
for the a~used, Gen. ]iro i\1inami, who was War 1\1inister in the sa·me Wakatsuki 
Cabinet. He ·was called on by a commission of the International i11ilitary Tribunal 
for the Far l~as!, headed by the Honourable !11r. justice Northcroft, for the purpose 

• of o/;laining a /cstim.o11J' . 
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3. 'Whether the overthrow was designed for the advancement of the 
or for any other reason. 

4. How is the incident or the design connected with the conspiratorial 
group. 

The following witnesses were examined to give some account of this 
alleged gradual seizure of power by the conspirators. 

L SHIDEHARA, Kijuro (examined on affidavit Exh. 156; p. 1,318) 
2. SHIMIZU, Konosuke (examined on affidavit Exh. 157; p. 1,399) 
3. TOKUGAWA, Yoshichika (examined on affidavit Exh. 158; p. 1,440) 
4. Ken on affidavit Exh. 161 ; p. 1,478) 
5. UGAKI, Kajushige (examined on affidavit Exh. 163; p. 1,604) 
6. WAKATSUKI, Reijiro (examined on affidavit Exh. 162; p. 
7. :Fumio affidavit Exh. 166; p. 1,638) 

1,462) 
9. 

Of these and DONOHUE gave nothing on this point. I give 
below the gist of the evidence o£ the rest. 

"' 
Kijuro SHIDEHARA: Affidavit, Exhibit 156. 

Baron SHIDEHARA is the present Minister of the State. He is a 
Minister without Portfolio now. Prior to this he was Prime Minister. In 
1931 he was Minister of Foreign Affairs. He had been Minister of Foreign 
Affairs since 1925. 

His evidence is: 
Premier Hamaguchi approved and recommended reductions in the Army 

and Navy Budgets. He pushed through the ratification of the London Naval 
Treaty and in doing so .~=reated strong opposition by the military. HAMA
GUCHI was shot by a silly young man named Sagoya. The motive of this 
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assassination was found to be dissatisfaction with the Naval Disarmament, 
with the military clique or with the people in the Government. 

Hamaguchi Cabinet was formed in 1929. In 1930 it was followed by 
Wakatsuki Cabinet. 

The Foreign Policy of this Cabinet was definitely conciliatory and 
co-operative so far as international affairs were concerned. It came to be 
called the Friendship Policy of the Shideh::ira Diplomacy. A great strain 
was put on this foreign policy in September 1931 by the outbreak of the 
Manchurian Incident. 

The witness says: "Shortly before the Manchurian Incident, as Foreign 
Minister, I received confidential reports-rumours-and information that the 
Kwantung Army was engaged in amassing troops and bringing up ammuni
tion and material for some military purpose, and knew from such reports 
that action of some kind was contemplated by the military clique." In 
cross-examination the witness said this was based on mere rumour. He had 
no report official or non-official. He talked about this with the Premier 
Wakatsuki and the then War Minister, General Minami. General Minami 
co-operated with him fully in the matter. 

Before introducing his affidavit the witness made it clear that this 
military clique was different from the Kwantung Army. The War Minister, 
General Minami, certainly was not in that clique. In cross-examination he 
says some young officers of the Army formed this clique but he could not 
give their names. 

The witness said that after the Incident the Cabinet and himself, as 
Foreign Minister, made every effort to control the Army and prevent further 
territorial expansion but were unable to do so. The ultra-nationalists and the 
militarists were clamouring for a "positive policy" in Manchuria. 

This Cabinet was forced to resign as a result of the inability of the Cabinet 
to control the Army and suppress their expansion. In cross-examination he 
explained what actually happened. A coalition ministry to take measures to 
overcome depression was considered advisable. The fall of the Cabinet was 
due to internal dissension. 

The causes of the fall of the Cabinet were: 
1. The financial policy adopted by the Finance Minister 1nouye. 
2. Trouble regarding the maintenance of the gold standard in Japan. 
3. Adaptation of certain deflationary measures including the measures 

in decreasing the salary of government employees. 
The Manchurian Incident aggravated the situation. 
It was not through any action of General Minami that the Cabinet fell. 
In the Hamaguchi Cabinet General Ugaki was the War Minister. He fully 

co-operated with the Cabinet in making armament reductions. 
General Minami became the War Minister in the Wakatsuki Cabinet. The 

same political party controlled both the Hamaguchi and the Wakatsuki 
Cabinets. 

The Cabinet had no direct control of the actioa of the Army as it was 
not in their jurisdiction. The Cabinet had no (lirect voice in Army affairs. 
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Konosuke SHIMIZU: Affidavit, Exhibit 157. 

The witness claims to have been an associate of Dr. Shumei OKA WA, 
being introduced to him by one KIT A whom he became acquainted with at 
Shanghai in 1919. 

The witness speaks of a plot planned by Dr. OKA WA in March 1931 and 
in Colonel Kingoro l:IASHIMOTO of the General Staff in the plot. 

The plot was "planning a revolution for the purpose of renovating 
the Japanese Government". His part in the plot was arranged to be "to 

throw some bombs outside the Diet a demonstration of 

lead the ·mob into the Diet to takeo Government. 
Colonel H"ASHIMOTO was to procure bombs from the Army for the purpose. 
Three hundred bOJiibs came to the witness. He, however, did not say by 
whom these were brought. The plan failed and the incident neever took place. 
The witness incidentally drags in General UGAKI, the then \Var Minister, 
General KOISO, the Chief of the Military Affairs Bureau, and Lt. Colonel 
NEMOTO, his assistant. ~ 

The most curious part of the evidence of this witness is the following 
statement: 

"After the failure of the aforesaid March Incident I continued to see 
the aforesaid Dr. OKA WA from time to time at the Kinryutei Inn. On 
one of these occasions in August when the aforesaid Dr. OKA W A WAS DRUNK 

with sake he told mB> that he and a certain Colonel KOMOTO Daisaku and 
a certain Colonel AMAKASU of the Kempetai, together with Colonel 
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ITAGAKI, Vice Chief of Staff of the Kwantung Army, would bring about 
an incident in Mukden sometime later on. 

"After the occurrence of the Manchurian Incident in September, I 
was arrested and spent three months in jail. When I got out of jail in 
December 1932 I saw the aforesaid Dr. OKAWA several times. He was very 
busy at this period organizing Jimmu Kai, an ultra-nationalistic, rightist 
society, the aims of which were to bring about a renovation'in the Japanese 
Government with the ultimate purpose of expelling the white race from Asia 
and the liberation of Asiatic people under the leadership of Japan. During 
one of our meetings sometime in March 1932 the aforesaid Dr. OKA WA told 
me that he was interested in a plot with a certain TACHIBANA Kozaburuo, 
who was the leader of the farmers group and certain young naval officers who 
were dissatisfied with the weak Japanese Government at that time. I told the 
aforesaid Dr. OKAWA that any such movement was contrary to public 
opinion and could not succeed and that I could not participate in any further 
attempts with him." 

No connection whatsoever has been established between the alleged plot 
and the present war. The witness denied that there was any such connection. 
The bombs were nothing but firecrackers. 

In his cross-examination the witness said that his arrest and imprisonment 
after the Mukden Incident had nothing to do with the Incident. If so, it is 
difficult to see why such misleading statement was taken in the affidavit at all. 

The import of the March plot was given out by him to be purely domestic. 

Yoshichilw TOKUGA W A: Affidavit, Exhibit 158. 

This witness is introduced to supplement the story of the previous 
witness regarding the abortive plot of March 1931. He comes in because 
SHIMIZU delayed in returning the bombs to General KOISO. SHIMIZU 
however was not asked a single word about his delay and difficulty caused 
thereby to General KOISO. · 

The witness was approached by General KOISO also to request him to 
exert his influence on Dr. OKA W A to abandon this plot. But we are not 
told what hold this witness had on Dr. OKA WA, how he was conn~cted with 
him and how General KOISO knew of this. He was not known to General 
KOISO before. He did not know about the plot either. • 

Ken INUKAI: Affidavit, Exhibit 161. 

The witness is at present a member of the Diet. He is the son of 
Premier INUKAI and was his secretary in 1931 and 1932. On May 15, 1932 
his father was shot at his official residence by some Naval Officer. 

His knowledge is derived from his reading, as secretary to his father, 
of the minutes of discussions held in the Cabinet meetings. He also claims 
to have discussed all matters before the Cabinet with his father, the Prime 
Minister. He also kept his father's papers and recooos and handled his 
correspondence. 
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Exhibit 163. 

The witness was War Minister in the HAMAGUCHI Cabinet. 
He to know or 1931 of 

Dr. some kind of demonstration around the Diet Building, 
and his being scheduled to become the head of the Government to be set up 
if the plot succeeded. He ordered the plot to be stopped. He resigned with 
HAMAGUCHI Cabinet on 13, 1931 and voluntarily retired from the 
Army. 

In 193'7 after the fall of the I:IIROT A Cabinet he was invited to form a 
cabinet but he failed to do so because of the opposition the 

Exhibit 163, part 2, a letter written by Dr. OKA WA to the witness was 
him in of his statement regarding OKA W A's plot. 

In hi!< cross-examination 
opposition of 1937. He referred to 

active serv~ce who meddled with politics. 

WAKA TSUKI Reij"lro: (Exhibit 162, p. 1,553) 

affairs 

The witness was Prime Minister of Japan from April to December 193L 
It was the policy of the Government to put into ctfect the budget prepared 
hy the I1AMAGUCHI Cabinet and the effect of this budget was to reduce 
rhe nwney allotted to the Army. When the Mukden Incident broke out on 
September 18, 1931, the first time the Cabinet knew it was on rhe 19th. 
(Dig. 108) 

The witness stated that he tried everything in an effort to control the 
situation but without success. His last move was to try to form a coalition 
Cabinet with the Seixukai, hoping that through the combined strength of 
both parties he would be ~tble to control the Army in Manchuria, but various 
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Cabinet members were unwilling to form the coalition, so the measure failed. 
At that time the situation stood as follows: The policy of the Cabinet had 
never varied on the question. They had unanimously opposed any expansion 
by the Army and day after day had been unceasing in its efforts to terminate 
aggressive operations. MINAMI had failed to control the Army in Manchuria 
and had not carried out the unanimous policy of the Cabinet; Therefore, 
the witness resigned as Premier. (Dig. 109) 

In his cross-examination the witness stated that he had heard the story 
that MINAMI had ordered the Kempei-Tai or gendarmery to arrest younger 
officers in the middle of October. This was told to him not at a Cabinet 
meeting but on October 17th at a ceremony performed at the Imperial 
Palace. While he did not recall the matter exactly, the reason for the arrest 
was that the younger officers had contemplated an attempt on the witness' 
life and the Kempei-Tai had stopped this. The witness stated he had not 
heard of any reason why these younger officers intended to harm him. 
(Dig. 112) 

The witness also stated that despite the Cabinet's policy the Manchurian 
Incident had spread and expanded; that this was a sad truth, but it was the 

" truth and since it was his desire to bring the Manchurian Incident to a close 
as soon as possible, he exerted every effort. Various things were tried-one 
of them being a coalition Cabinet which he hoped would be able to stop the 
action of the Army. This did not materialize, and the Cabinet resigned. 

The coalition Cabinet idea was the witness' only hope but he could not 
say that if such a Cabinet had come about, it would have been possible to 
have attained the idea hoped for. He tried various steps but without result 
and he thereupon came to the conclusion that if a coalition Cabinet was 
formed it would show that the people as a whole were opposed to the spreading 
of the Manchurian· Incident and the Army would naturally be controlled. 
This was his idea and he didn't know whether it was right or wrong. 

Finally, coming to the conclusion that the government as at the time 
constituted-that is, only by the Minseito party-was too -weak and it would 
be necessary to include the Seiyukai party in order to show that it was the 
people's wish that the Jncident be stopped and thus cause the Army to self
reflect, he asked ADACHI Home Minister, who well knew the political 
situation, to ascertain whether the Seiyukai were willing. to join his Cabillet, 
and if so, how this should be accomplished. If such a Cabinet was to be 
formed it would be necessary to change a few Ministers, so while asking 
ADACHI to ask the opinions of the Seiyukai, the witness contacted one or 
two of his fellow Ministers and told them of his idea. 

They replied that such a coalition Cabinet should be formed only after 
much deliberation because if the composition of the Cabinet was changed the 
diplomatic and financial policies would necessarily have to change and this 
would not be good for Japan. 

In view of this opposing opinion, the witness was forced to give his own 
judgment on the matter. He weighed the advantages .rnd disadvantages and 
finally came to the c;onc;:lusion that it ww~cl p.ot be good for Japan and 
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he asked 
for the witness to bim witb respect to the plans of the orga
nization. The witnes~ made many attempts with the preparatory committee 
of which .HASHIMOTO was a mci11hcr. He later occupied a position in the 
(;,encraJ Albin Committee and in the aflairs of that organization. 

After the formation of the I.RA.A. no other organizations 
existed. The result was to create the important public organization which was 
cr,ntrollcd in its hy government oflicers who occupied high positions. 
It was subsidized by government funds to the extent of 8 million yen a year. 
It reached to every prefecture, ward and street. 

In his cross-examination the witness stated he took part in the formulation 
of the I.R.A.A.-its pra!j;tical policy and also of its movement policy. He was 
one of the Directors of the I.R.AA. and although he docs not remember the 
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exact number of the members of the Committee it was somewhere between 
thirty and forty. The organization was founded on October 10, 1940, and 
was dissolved during the SUZUKI Cabinet in 1945. By the words in the 
platform of the I.R.A.A. that "We shall become the moral leaders of the 
world" it meant that they endeavoured to raise the moral standard of the 
nation and gain respect from other countries. 

As to the words in the second Article of the platform "that the Society 
shall strive for the establishment of a new world order", the witness stated 
that the Society had no time to do it and fortunately never gained enough 
power to do it. 

The witness stated that the object of the I.R.A.A. was nothing less than 
this "that the entire nation shall be one and shall fulfil their duties each in 
his own sphere, and establishing such an organization shall work in order 
that this organization shall function smoothly and in this way strive to fulfil 
their duties as subjects". There is not included in the purpose the idea of 
being the moral leader of the world and to work for the establishment of 
a new world order. By calling it a public organization he meant it as one 
which is not a political organization. He stated that the organization was 
controlled by the government and not that the organization controlled the 
people. The sum of 8 million yen received from the government was used 
to operate the Association so that the people might carry out their duties 
as subjects. 

By carrying out the duties of subjects, he meant that the Japanese nation 
carried out duties which are incumbent upon the people of Japan, including 
duties of military service, payment uf raxes and other legal and moral duties. 

The I.R.A.A. was not formed to prepare the people for inhumane and 
illegal war against Great Britain and America. 

The witness further said that political parties were not dissolved as a result 
of the establishment of the I.R.A.A. Parliamentary political parties were 
dissolved before the Preparatory Committee had been assembled. There was 
a prevailing opinion that KONOYE was about to form one great political 
party and the witness believes that the leaders of the various parties were 
dissolving their parties with the idea of joining this one joint party. He 
might be mistaken, but the political parties were .Iissolved. KONOYE 
abandoned his original plan of forming one party ; at the same time the 
trend of public opinion was that such an idea was not in accordance with 
Japanese national structure. In this atmosphere the Preparatory Committee 
met. 

KONOYE's ideal thus was to form an organization in which all strata 
of the Japanese people could be in agreement, even though they would have 
different political ideologies and political opinions. It was not one great 
political party with a definite platform and the ability to push it, but an 
organization in which all kinds of people of all kinds of opinions and trends 
could agree and operate. For those persons who had. desired a strong party, 
the Association was a disappointment. They had dissolved their parties so 
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In his cross-examination the witness said: 

L TANAKA's m JVIanchuria was not to be force but 

The national was to advance into the 
Chinese country. policy was forced upon Japan as a result 
of the fact that peaceful advance elsewhere was stopped by the 
Gentleman's Agreement. At that time Japan was greatly over .. 
populated, and if it did not expand somewhere the situation would 
have been terrible. 
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(a) In 1942 he saw the That 
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(b) The killi,ng was planned Senior Staff Officer, Kwantung Army, 
CoLONEL KAWAMOTO. 

(c) The commander-in-chief of the Kwantung Army had no connec
tion with it. 

(d) The plan was by Colonel KAWAMOTO and ten others. The 
plan was the Colonel's own aione. Captain Ozaki's part was 
to follow his order. He had nothing to do with the explosion. 

(e) (i) The witness was told by Colonel KAWAMOTO of this 
incident in 1935. 

(ii) The purpose of the plot was also to be---setting up of an 
inde~Jendent government. 

(f) The witness heard from Captain Ozaki in i929. 
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2. Attitude of the Army toward Manchuria in 1930 and 1931: 
(a) Names the officers-General TATEKAWA; Kingoro HASHI

MOTO; Captain CHO Isamu ; Colonel lTAGAKI; Lt. 
Colonel ISHIHARA. 

3. Sakura-kai Organization o£ 1931 (spring): 
(a) The meeting of 1 December 1930 was called by Lt. Colonel 

HASHIMOTO. 
(b) The objectives were: (1) to carry out internal renovation; (2) to 

settle Manchurian problem. 
4. Manchurian Incident of 18 September 1931: 

(a) Planned incident. 
(b) Leading Japanese people involved: Major General TATEKA WA, 

Lt. Colonel .HASHIMOTO, Shumci OKA W A, Captain Isamu 
CHO. According to what Captain Cho and Lt. Colonel 
HASHIMOTO told me the leaders in the Kwantung Army 
were: The Chief of Staff, Colonel IT AGAKI, and Deputy 
Chief, ColoJlel ISHIHARA. 

(c) The plan was to find a solution of the internal and Manchurian 
situations. 

It was the intent of those who were in Manchuria to destr(ly 
the Chinese warlords then in Manchuria, to set up a new 
country based on the kingly way and a country maintaining 
peace, tranquillity and order, a country under the control of 
Japan, so that close co-operation and co-ordination m.ay be 
made in the economic exploitation of this area and thereby 
to stabilize the Japanese conditions at home, as well as to 
make of Japan a stabilizing factor in East Asia. 

(d) The witnes was told in 1934 by HASHIMOTO: 
(i) That the Manchurian Incident was planned by the 

Kwantung Army. 
(iz) That the ultimate object was to make of Manchuria a base 

from which to bring about the revival of Asia. 
(iiz) The desire before the Incident and after the Incident. 

This witness was giving the detailed plan and on Saturda,- could say 
that TATEKAWA told him that this Incident was ~eing planned by the 
Kwantung Army (vide proceedings 2,010). On the previous day in spite of 
the repeated efforts made by the Prosecution the witness could not be made 
to say this (vide proceedings pages 1,966, 1,975, 1,983, 1,987, 2,003 and 2,086). 

As I have already noticed, the alleged statement has absolutely no 
guarantee of trustworthiness. It has not even the usual guarantee of trust
worthiness of a confessional statement. HASHIMOTO, in making this 
alleged statement to the witness, was not making any confession. He could 
not then have been prompted by any motive to confess guilt; he cannot 

"be credited with any consciousness of guilt, for the simple reason that it 
is not the case of anybody that at that time any one i~ Japan was considering 
the act as criminal. At that time the incident had produced some result 
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Kumaicht. Yamamoto, Former Japanese Vice lvfinister of Greater East Asia, testifies 
for the Defense during the War Crimes Trials of the 25 alleged major Japanese War 
Criminals at the International Military Tribunal For the Far East in Tokyo, Japan. 
Yamamoto was mat!e Japanese Foreign l\.1inister in March, 1920 ,c Director of Bureau 
-of East Asiatic Affairs, September 2, 1940; appointed Director of Bureau of American 
Affairs on 28 October, 1942; was given the office of Vice Minister of Foreign Affairs, 
18 September, 1942; and held office concurrently until November I, 1942, when he 

was appointed Vice Minister of Greater East Asia . 

• 
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The HAYASHI Cabinet fell on 3, 1937 when HAYASHI dissolved the 
Diet. The new Diet which was elected was to HAYASHI's domestic 
policies. The lst KONOYE Cabinet fell on January 4, 1939 due to a differ-

of among Cabinet members with to the Anti-Comintern 
Pact. The HIR.ANUMA Cabinet's fall on 1939 was due to 

internal dissension and the sudden and conclusion of the non
The ABE Cabinet fell on 

1940 because of differences of con-
The 2nd KONOYE Cabinet's 

fall on 1941 was KONOYE's difference of opinion 
with MATSUOKA, M_inister of Foreign as to foreign negotiations. 
The 3rd KONOYE Cabinet fell on Ouubet 1941 because of KONOYE's 
ditfercnccs with with to American 

Unlike Hitler, no one in Japan was in a continuous position of control 
in these' cabinets or in the military during the of time covered in the 
iwlicnncnt. In three of these cahine1S·----The Cabinet, April 20, 
1927 to July 1, 1929; the HAMAGUCHI Cabinet, July 2, 1929 to April 13, 
1931 and the HAYASHI Cabinet, February 2, 1937 to June 3, 1937 not one 
of the accused was evcp a rnember nor were any of them Chief of the Army 
General Staff or Navy General Staff during those times. 
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The several sinister incidents brought out by the evidence adduced in 
this connection are the following : 

I. The fall of the TANAKA Cabinet in July 1929 as a result.of the 
murder of Chang Tso-lin on 4 June 1928. 

2. The March Incident of 1931 during the HAMAGUCHI Cabinet. 
3. The murder of HAMAGUCHI and the consequent fall of his 

Cabinet on 14 April 1931. 
(a) The accession of the WAKATSUKI Cabinet on 14 April 1931 

with accused MINAMI as War Minister. 
(b) The Mukden Incident of 18 September 1931. 
(c) The October Incident of 1931. 
(d) The fall of the WAKATSUKI Cabinet and the accession of 

INUKAI Cabinet on 13 December 1931, with accused ARAKI 
as War Minister. 

4. The May Incident of 1932: The murder of INUKAI on May 15, 
1932 and the consequent fall of his cabinet. 

5. The accession of the SAITO Cabinet on 26 May 1932 with accused 
ARAKI as War Minister. 
(a) Accused HIROTA comes in as Foreign Minister. 

6. The fall of the SAITO Cabinet and accession of the OKADA 
Cabinet with accused HIROTA remaining the Foreign Minister on 
8 July 1934. 
(a) The army rebellion of 1936. 

7. The fall of the OKADA Cabinet and the accession of the HIROTA 
Cabinet on 9 March 1936. 
(a) Imperial Ordinance of 1936. 
(b) The accession of the HAYASHI Cabinet on 2 February 1937, 

none of the accused being in this Cabinet. 
8. On the fall of the HIROTA Cabinet, General UGAKI was called 

upon to form a Cabinet but because of military opposition, he 
failed. 
(a) The accession of the first KONOYE Cabinet on 4 January 1937 

with HIROTA, KAYA, ITAGAKI, and KIDO and the 
ARAKI as Foreign, Finance, War and Educati<fn Ministers 
respectively. • 

9. The formation of I.R.A.A. in 1940. 
The military clique charged with the various political assassinations 

during this period is not any particular Army or Navy. Not a single pro
secution witness could say that this clique was the Kwantung Army itself 
or any other Army or Navy. Baron SHIDEHARA in his evidence made 
it clear that this clique was different from the Kwantung Army and that War 
Minister MINAMI certainly was not in the clique. According to him "some 
young officers" of the army formed this clique. He could not give their 
names. He did not name any of the accused before us as belonging to that 
clique. Accused HASHIMOTO, ITAGAKI and KOISO have been named 
by some of the witnesses i:n connection with some of the sinister incidents 



of the 
,L\R.AKI with this 

them m that 
INUKAI 

367 

other ARAKI tried his best to check the 
J\!Ianchurian Incident, hut his power to control 

offic:rs" ARAKI himself was the group. 
the Institute of International Affairs 

were accounted for the manner: 
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THE DRIVING FORCE BEHIND the new 
from the Gold 

UNEXPECTED ADVENT tO 

Japanese 

advantageous 
to the interest which but their actual or success 
m this measure of public finance to their was counted 
against them for unrighteousness by the new political force which was 
rapidly rising to power in Japan on the wings of the economic storm that 
was sweeping over the world at this included. And the return 
of the Seiyukai with a majority in the Diet of 136 over all other parties, 
as the result of a election which was held on the 20th 
did save the Conservative parliamentarians from going the way of their 
Liberal confreres less than three months later. 

the bourget<tis urban the industrial and financial 'capitalists', 
for which this parlia,;ncntarism was conceived to stand. This force was the 
Japanese Army; and the Army regarded itself as the champion of the 
Peasantry, which had been reduced to the condition of a desperate rural 
proletariat by the recent catastrophic fall in the world prices of its crops 
in combination with the economic recoil of an over-population and over
cultivation of the Japanese countryside that had already been showing itself 
in the shape of diminishing returns. Since the rural population still 
constinned 52 per cent of the population of Japan at this time, not
withstanding the recent rapid increase in the urban population of industrial 
workers, and since the ]afJanese Army was recruited by universal conscrip
tion) the rising gencr~tion of the rural proletarians formed the backbone 
of the rank and file. The straits of the soldiers and their families were 
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well known to the junior ranks of the corps of officers (who, to their credit, 
were in humane relations with their men, and who, for that matter, were 
themselves drawn from a relatively humble stratum of society); and the 
political movement which the spectacle of agrarian misery evoked among the 
young officers had the tacit sympathy and approval of their superiors. The 
senior officers of the Japanese Army were as ready as the rank and file to profit 
by the fruits of the younger officers' zeal; but since the seniors kept them
selves in the background out of prudence, while the rank and file remained 
passive through helplessness and inexperience, it was left to the younger 
officers to play the part of spearhead (or, in less romantic language, to use 
the assassin's knife or bomb or bullet) in the military-agrarian outbreak. 

"In Western terms this outbreak was a 'Fascist' or a 'National-Socialist' 
movem,ent ....... 1 •••••••• • • • • 

"Had these young 'Fascist' Japanese officers been merely muddle-headed 
idealists, the havoc wrought by their advent to power would still no doubt 
have been very great; but unhappily in Japan THE TRADITION OF THE SAMURAI 
taught that political crimes of violence were not inconsistent with either 
idealism or honour so long as the criminal was inspired by patriotic motives 
and was prepared to sacrifice his own life as the price of fulfilling his 
murderous intent. Accordingly, the military pronounciamento which was 
carried through in Japan, in fact, though not in form between the 18th 
September 1931, and the 26th May 1932, was sped on its way by a succession 
of political murders. 

* * * * * * 

"The political murders of Japanese by Japanese, of which there was 
an outbreak in 1932, were a peculiar manifestation of the Japanese national 
ethos. 

"The first victim in this series was Mr. Hamaguchi, the statesman who 
had formed the Minseito Government in July 1929." He died on the 27th 
of August 1931, from the injuries which he had received on the 14th 
November 1930. "Thereafter, a 'Death Band', founded by a Nichiren 
Buddhist priest and a naval airman who had become acquainted with each 
other during the London Naval Conference of 1930, successfully•assassinatecl 
Mr. Junnosuke INOUYE (The Minister of Finance i:Q. the fallen Minseito 
Cabinet) on the 9th February 1932, and Baron Takuma Dan (the General 
Director of the Mitsui Firm) on the 6th March. These crimes were parti
cularly dastardly, since in,...each case the actual deed was clone by a peasant 
boy whom THE TWO founders of the band had instigated and armed." ..... . 

* * * * * * 

"In the culminating crime of the series, which was perpetrated on the 
15th May 1932, the Prime Minister of the Seiyukai Government of the clay, 
Mr. Inukai, was shot down and mortally wounded in his official residence, 
and five important buildings in Tokyo were bombed, ~y members of a band 
of six young naval officers and eleven students, or ex-students, of the Military 
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"In the small hours of the of the 16th, two 
and one second v;rith three officers in 
themselves, armed, at the War Office and demanded an audience with the 
Minister of War, General ARAKI. Their demand was refused ; and they 
were interviewed--but not detained--by the Vice-Chief of the General Staff. 

"Upon receipt of the news, the Cabinet resigned en bloc, whereupon 
IVIinistcrs were cornmanded by the Emperor to remain at their posts pending 
further orders. Stock exchange transactions were not only in 
Tokyo but also at Osaka, Kobe and Nagoya. Instructions to suppress any 

of in the fighting services issued by Admiral 
the ARAKI, 

the of the 5th 
not mean, that the Naval and Military High Commands were 
unwilling to take political advantage of the resulting situation. Their actual . '· 
intentions were foreshadowed in an inspired article which appeared on the 
following day in the A.sahi newspaper of Tokyo: 

"The fact that no military officers were involved in yesterday's 
incidents shows that the leaders retain the confidence of all ranks, but 
as the young officers are aware of the country's sufferings, it is doubtful 
if discipline could be maintained if the high officers were associated 
with the politicians who lack the country's confidence. The nation 
should therefore get rid of corrupt party governments and demand a 
strong national government able to cope with the present situation. 
The Army cannQt approve a continuation of the Seiyukai Ga];)ipet nor 
a party coalition." . 
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"In the ensuing negottatwns for the reconstruction of the Government 
the Army did, in fact, impose a veto upon even the formal return to power 
of the politicians of either party ; and they were able to make this veto 
effective, not only de facto but also de jure, IN VIRTUE OF THE REQUIREMENT 
IN THE jAPANESE CoNSTITUTION that the Minister for the Navy and the 
Minister for War must be officers on the active list who had been recom
mended, for ministerial office by their respective services. Nor was the 
Army's intervention in politics at this juncture merely negative, for it also 
laid down the condition that whatever new Government took office must take 
energetic and effective steps for the relief of the agricultural proletariat. 
The Army had its way." The Saito Cabinet was the result. 

The Naval and Military High Command might have indicated no 
unwillingness to take political advantage of the resulting situation. BuT TI-IE 

SITUATION ITSELF WAS IN NO WAY THEIR CREATION. 
This coming into power of the military does not in the least indicate 

any aggressive design on the part of any of the present accused. I believe 
we can in this connection refer' to Mr. Stimson's estimate of the then 
situation in Japan. 

After pointing out how Japan within the short space of a single human 
lifetime had emerged from the isolation of feudal military autocracy into 
a modern industrialized state, Mr. Stimson says: "Under the guidance of a 
very far-sighted group of elder statesmen she had assimilated with extra
ordinary rapidity the material elements of a Western civilization. Her 
energetic and intelligent people had made gigantic strides in the technical 
arts, in manufactories, and in commerce. This industrial development was 
also gradually resulting in social and political ideas. Japan had adopted a 
constitution with parliamentary features and she had been extending the 
suffrage among her people. But for seven centuries prior to 1850 her 
administrative and privileged class had been the soldier, while the bread-
winner and business-man were relegated to a role of inferiority ........ . 

"This long inheritance in the case of a people as keenly patriotic as the 
Japanese had borne fruits which were not easily dislodged by the theories 
of modern popular sovereignty. For many years after a Cabinet was intro
duced, its leaders were military men. The theory that the civti.ian govern
ment as the representatives of the entire people should.command the loyalty 
of the army and the navy had not been generally accepted by the Japanese 
nation. The chiefs of those military services, instead of being suborqinate 
to the Cabinet, had direct and independent access to the Emperor as the 
head of the state. The Western school of democratic thought was making 
progress, but that progress was slow and never fully shared by large elements 
of the population. In 1930 ratification by the Naval Treaty with Britain 
and the United States was opposed by Admiral Kato, the 'head of the naval 
staff. When the Emperor ratified that treaty on the advice of the Premier 
Y oko Hamaguchi, the civilian head of the government, over this naval 
protest, this step in the direction of modern constitlltionalism caused deep 
resentment and was probably influential in producing some Q£ the violent 
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with 
been marred what they 

a.wvu'·'-'' by our Congress in its immigration 
la1vvs. Their basic inheritance of the virtues and weaknesses of militarism 
had been only partially modified by the developing economic and social 
conditions of the industrial revolution and the ideas of Western democracy 
which had come with it, and their government still reflected the two elements, 
as yet imperfectly blended· and each striving for mastery." 

It is no wonder that the military was not unwilling to take political 
advantage of the situation. But I do not see this should lead us to 
infer the existence of any or aggressive design in them who thus 
came into power. There Is no evidence to connect them in any way with 

them into political power. 
rate, 

affairs of Japan· then prevailing and us to the inference 
conspiracy 'tl£ the kind alleged in this case, Nor does the fact that the 
persons who thus c;ame into power happened to be military personnel 
indicate any design of military aggression of the kind asserted in the indict
ment, The account given above sufficiently explains the incidents and the 
involvement therein of some military personnel without any such aggressive 
design, I am, therefore, unable to accept these incidents as implying any 
over-all design for aggressive war or for the seizure of Power with the 
ultimate object of such war~ 

I need not, after this, proceed to examine each incident separately. 
The MaTch and the October Incidents of 1931 were designed for the over
throw of the government, and admittedly accused HASHIMOTO participated 
in them, But I do nq,t find any evidence to connect these designs with the 
object of the conspiracy alleged in this case. 
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The failure of General UGAKI to form a cabinet after the fall of the 
HIROTA Cabinet was due to the opposition of the military. General UGAKI 
says that this opposition came from "those of the military personnel in the 
active service who meddled with politics." I arn not satisfied that there. was 
anything sinister in it. The Cabinet which followed was the HAYASHI 
Cabinet and in it none of the accused held any office. 

The military rising which took place in Tokyo on the 26th February 
1936 was an attempt by the extreme element in the Japanese army to force 
the hands of their own military chiefs by taking "direct action" against the 
representatives of the social and political order which they designed to 
overthrow. It had the double character of a political revolution and of a 
mutiny. This mutiny was possible in so highly disciplined a body as the 
Japanese army because of the division which had arisen between the con
servative group and "the young officers" group. The conservative group 
professed to honour the Emperor MEIJI's injunction against the army's 
interference with politics. Whatever that be, the Cabinet that followed is 
not charged with any participation in the conspiracy, and, as I have pointed 
out above, none of the accused excepting HIROTA had any place in it. 

The passing of the Imperial Ordinance in 1936 making an important 
change in the constitution has been characterized by the prosecution as a 
significant step towards seizure of political power by the military. The 
Ordinance dealt with the positions of War and Navy Ministers. I do not 
see that this change in the constitution was actuated by any such sinister 
motive as is ascribed to it by the prosecution. The army discipline came to 
be a burning question of the day. The way to effectuate this, which seems 
to have suggested itself to the authors of the ordinance, was to bring in the 
Cabinet -some high ranking general from the active list who would thus 
normally be expected to have some control over the younger officers. The 
idea does not seem to me unreasonable, and I do not see why we should 
read into it any evil design. 

The fall of the W AKA TSUKI Cabinet had no sinister significance so 
far as the present question is concerned. WAKATSUKI himself gave us an 
account as to how his Cabinet fell. He made the attitude of. his Home 
Minister ADACHI responsible for this fall. He did not in any way connect 
his War Minister MINAMI with this event. Baron •sHIDEHARA, who 
was Foreign Minister in this Cabinet, also deposed to the same effect, and 
said, it was not through any action of General MINAMI that the Cabinet fell. 

The I.R.A.A. organization was decided to be set up by the Premier 
KONOYE in 1940. The, organization was founded on October 10, 1940. 
The prosecution witness GOTO Fumio gave its object to pe that "the entire 
nation shall be one and shall fulfil their duties each in his own SPHERE and 
establishing such an organization shall work in order that this organization 
shall function smoothly and in this way strife to fulfil their duty as subjects." 
According to the prosecution "the I.R.A.A. was a taithful replica of the 
well-known nazi-fascist prototype of political party, which controls the 
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As I have noticed the for the purpose of tracing the 
seizure of political power by the conspirators, names the HIROTA Cabinet 
as marking the third stage of the conspiracy. HIROTA is named as a 
conspirator mainly on the strength of his foreign policy as evidenced by 
Exhibits 935 and 216. 

HIROTA was first appointed Foreign Minister on 14 September 1933 in 
the SAITO Cabinet. There is nothing on record to show HIROTA's connec
tion with the alleged conspiracy before this date. Before this he never 

any office in the army or diplomatic 
Union. 

From 15 Ootober 1930 to 19 November 1932 he was ambassador to the Union 
of Soviet Socialist ~cpublic. Being relieved of this post he returned to 
private life till he was called upon to accept the position of Foreign Minister 
on September 14, 1933. Many things have been said by the prosecution 
about his activities while ambassador to the U.S.S.R. But I believe no one 
will see anything in any way sinister in such activities. The evidence 
relating to this period rather shows the hopeless character of the prosecu
tion case against him and a frantic effort on its part somehow to rope him in. 

The utmost that we get from thi« evidence against HIROTA is that his 
policy towards the U.S.S.R. was hostile to that Government. But at that 
time many other responsible statesmen were entertaining similar policies 
against the U.S.S.R. We may remember that even the United States of 
America did not accord its recognition to that state till the year 1933. At the 
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tfme the Soviet Government was established, it made itself obnoxious to other 
states by its own policies, which included the sovietizing of other nations 
through propaganda and activities encouraging revolution against the 
established government of the world. President Wilson declared in 1919 
that "in the view of this (U.S.) Government there cannot be any common 
ground upon which it can stand with a power whose conceptions of inter
national relations arc so entirely alien to its own, so utterly repugnant to its 
moral sense. . . . We cannot recognize, old relations with, or give friendly 
reception to the agents of a government which is determined and bound to 
conspire against our institution, whose diplomats will be the agitators of 
dangerous revolt ..... " 

Secretary Kellogg in 1928 summed up the attitude of Coolidge's adminis
tration thus: "It is the conviction of the Government of the United States 
that the relation on a basis usual between friendly nations cannot be 
established with a, governmental entity which is the agent of a group which 
hold it as their mission to bring about the overthrow of the existing political, 
economic and social order throughout the world and to regulate their 
conduct toward other nations accordingly." 

The case of the prosecution against HIROTA really starts from the 
Cabinet decision of August 7, 1936. Exhibit 216 is this decision. The 
prosecution claims this decision to. be clearly aggressive. I shall presently 
examine this matter. It would be sufficient for my present purpose to say 
that there is absolutely nothing on the record to show that HIROTA had 
any connection with the alleged conspiracy before he became tl1e Foreign 
Minister either as a participator or as a sympathizer. There is nothing even 
to show that he was known to the alleged conspirators or that his views 
about the object of the conspiracy were known to anybody. Further there 
is absolutely nothing to show that there was any design of any kind any
where to bring him in this office. As a matter of fact there was no such 
design and he came in office without his seeking for it and without any 
alleged conspirators even knowing it. 

The Prosecution condemns HIROTA's policy as FQreign Minister towards 
Manchukuo as also his policy towards China. We shall have.occasion to 
examine these policies later on. These are not relevant for our present 
purpose. All that we need remember here is that h~s advent to foreign 
ministry or to premiership has not been established to be the result of any 
design either on his own part or on the part of anybody else. There was 
thus no seizure of political powers by the conspirators, whoever they be, at 
least upto this stage. 

HIROTA continued as Foreign Minister in the succeeding OKADA 
Cabinet which fell as a result of the February 26th Incident of 1936. He 
was summoned by His Majesty to form the cabinet on March 9, 1936. His 
Cabinet fell on February I, 1937 as a result of his refusal to dissolve the 
Diet on the demand of War Minister TERAUCHI o~er matters which have 
no possible relation to the case in the indictment. 
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General of the was devoted wholly to the 
training of Japanese air force personnel, not the slightest concern 
or interest in politics. The ex-war minister, might have been over-

in recommending TOJO to the Emperor as a. candidate for succeeding 
war mm1ster. But I do not read into it any design, attempt or eagerness 
to seize political power. Haste does not anything as whenever it 
would have been proper to do the nomination would have been with the 
ex-war minister. 

of the KONOYE Cabinet was very much 

and show the strength of his conviction. The eYidence 
dearly shows that at that time, . in view of the critical situation of the 
country, the entire C!abinet, including TOJO, desired to go out of office so 
as to enable a fresh batch of statesmen to try, and, if possible, to avert 
disaster. 

Coming now to the TOJO Cabinet itself, the prosecution characterizes 
it as the complete grouping of the conspirators. The combination of 
SHIMADA, TOGO and TOJO itself is looked upon as something sinister. 

SHIMADA never had any political assignment before he became the 
Navy Minister. His entire early career had been relegated to sea assign
ments and in the Naval General Staff. Nothing could be placed before us 
in any way connectin~ him with the alleged conspiracy before he became 
the Navy Minister. Something has been said about his action as Commander-



376 INTI!.. 

in-chief of the China Seas Fleet but I don't think that for , 
can in any way hold him connected with the conspiracy. The~ 
no evidence before us to show any design behind his selection as the Navy 
Minister. It appears that no Navy Minister of Japan has ever been other1 
than a senior officer on the active list. So far, therefore, as the position Or' 
this Navy Minister is conc~rned, the Ordinance of 1936 really did not affec;.t 
.the position, if we keep in view the actual practice in the matter. The 
duty and obligation of recommending a Navy Minister was in the hands 
of the outgoing Navy Minister. After the Navy Minister had made a. 
recommendation as to his successor, such nomination was tantamount to 
apP,ointment, for in practice it was accepted as mandatory upon the Premier 
who had no personal choice in the matter. The outgoing Navy Minister was 
OIKAWA, who nominated SHIMADA. OIKAWA has given evidence in 
this case and has given his reason for nominating SHIMADA as his 
successor. There is nothing in this evidence which would in any way suggest 
any design either on the part of OIKA WA or on the part of anybody else 
in bringing in SHIMADA in the Cabinet. SHIMADA himself certainly 
had no hand in the matter of his choice as minister. There is not even 
the remotest suggestion that he was in any way trying to come into this 
position. SHIMADA himself gave evidence in this case and subjected 
himself to lengthy examination. I must say he impressed me as a highly 
straightforward soldier, always giving straight answers to straight questions. 
He told this Tribunal in a straightforward fashion that he accepted the 
assignment although it was never solicited, initially refused and in fact was 
an unwelcome assignment. These statements by Admiral SHIMADA are 
fully substantiated by the testimony of Admiral OIKAW A. Nothing has 
been placed before us which would entitle us to say that there was any 
connection bctwcn TOJO and SHIMADA either personally or through any 
mutual political interest. Admiral SHIMADA and TOJO were not even 
acquainted with each other at that time. There is absolutely no evidence 
in support of the allegation that Admiral SHIMADA was appointed 
because TOJO wanted him to be in his Cabinet. There is absolutely no 
truth in such allegation. 

The policy of SHIMADA and his conduct as minister are•not relevant 
considerations for my present purpose. There is, hrawever, evidence that 
before accepting the position, SHIMADA got an assurance from TOJO that 
it would be the policy of the government to "start from scratch" in 
attempting to whole-heartedly and sincerely reach a diplomatic under
standing to the end of preventing war in accord with the Emperor's wish. 
Of this I shall have occasion' to say more later. For my present purpose it 
would suffice to observe that SHIMADA's coming into the office of Navy 
Minister was not a seizure of power by himself. It is not the case of a 
conspirator seizing the power and seizing the same with the object of 
advancing the conspiracy. It is really the case of a statesman coming into 
power in due course and thereby perhaps deservinl;Jt for the first time the 
epithet of bein~ a conspirator, · 
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it as suggest:xl by the Prosecution. There is nothing to connect TOGO's 
antecedcnce with the conspiracy either as a participator or as a sympathizer. 
It could not even be suggested that he was in any way in the good grace 
of the conspirators. The Prosecution attempt to characterize this as seizure 
of power by the conspirators is, to say the least, preposterous. As 
I have said, for the present purpose it is not material how he behaved as 

Minister in this Cabinet. Whether thereby he committed any 
crime will be examined later on. AU that I need say here is that he did 

with which 
from the evidence. He was unwilling to accept the responsibilities of the 

a:ffaifs portfolio at this stage until he could gain some uriU<~rstaiHllng 
of how international affairs, and especially Japanese-American relations 
stood; he learned from TOJO the general direction in which the negotia

were proceeding and obtained from him the assurance that reconsidera-
tion of the various questions involved in the negotiations, including that of 
stationing troops in China, would be undertaken. On this assurance he 

to accept the position. Whatever that be, his is also not a case of a 
conspirator or a sympathiser of conspiracy seizing his political po·.vcr or 
corning into political power. It is a statesman's shouldering grave respon
sibility at the critical moment of his nation's life history and perhaps 
thereby deserving the epithet which the l)rosecution now desires to confer 
on him. .. 

But let us see if it can be said even of TOJO that he seized political 

48 
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power by being Premier of Japan in October 1941. The principal persons 
who were considered for the premiership were: Prince HIGASHIKUNI, 
General UGAKI, Admiral OIKA W A and General TOJO. A premier was 
needed who could cope with the grave problems of the time. 

On October 15, 1941 the question of a cabinet headed by Prince 
HIGASHIKUNI arose. The Imperial Household Minister, MATSUDAIRA, 
and the Emperor were opposed to this. There were some real difficulties 
regarding Prince HIGASHIKUNI. There was possibility of the Army 
availing themselves of the Prince's position as a Prime Minister and dragging 
the country into war. The Prince's entourage was considered to include 
many dangerous elements. In addition, Prince HIGASHIKUNI, although 
talented, was lacking in political experience and training and, as the 
situation was extremely difficult, it would have been well nigh impossible 
for the Prince to grasp this situation and work out a plan to cope with it. 

OIKA WA was considered undesirable as at that time there was dis
agreement between the Navy and the Army, the Army urging immediate 
war. If OIKA WA were appointed, the Army might react in a stronger way. 

General UGAKI had failed to form a Cabinet on a previous occasion and 
the possibility of such failure still continued. 

In this way, by eliminating all possible choice, the ultimate choice fell 
on TOJO. It was considered that if TOJO were selected and ordered by 
the Emperor to disregard the decisions of the Imperial Conference of 
September 6, he would be able to control the Army. It was considered 
that if the Army got out of control at that stage, no one ronld tell what 
situation might be precipitated, particularly as the troops were by that time 
down south as far as southern French Indo-China. To avoid such eventua
lity, it was considered that TOJO, who was expected to have the Army in 
hand, should accept the appointment, specially as, judging from his remarks 
within the past few days, he did not advocate waging war immediately with 
America. 

All these matters were seriously considered at a meeting of the senior 
statesmen of October 17, 1941. There were present at this meeting: 
WAKATSUKI, HARA, OKADA, ABE, KIYOURA, YONAI, HIROTA and 
HAYASHI. The reputation and high standing of the parti~ipants could 
hardly be questioned. There were only two Army motn, General ABE and 
HAYASHI; and two Navy men, Admirals YONAI and OKADA. There 
is no evidence that there was any exterior influence on these statesmen 
before the meeting or at the meeting. There is no evidence and it is really 
preposterous to suggest that the thoughts, words or actions of these men 
could have been in any way controlled by any person or group of persons. 
It could not be suggested that these statesmen had any reason to recommend 
TOJO with any ulterior purpose in mind. There could be no claim by the 
Prosecution that there was any concealment of the facts from these states
men. A complete and lengthy resume of events carefully prepared by 
Prince KONOYE, the outgoing premier, was read to.them as the first order 
of business. In this statement, Prince KONOYE clearly pointed out the 
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Shigcnori Togo, Fonner faJ>anese Foreign A!finister lmrler Tojo from Octobe1· 1941 
to l\Iarch• 1942, and Wider Suzuki in /94S, stands in the W'itness Booth at the 
Jnternatirma! ;Hi!itrtry Trilnma! For The Far [\'as!, Tokyo, fapan, m· fudf<<'S of 
the Tribunal lem;e ,f,he lkncl!. Togo is presently testifyinp; on his own /Jt'!lalf at 

the IVar Crin1cs Trials . 
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the senior statesmen then expressed their views. They 

considered the cases one by one and ultimately came to the decision that 
should be recommended and that he should assume the portfolio of 

war concurrently. 
'\Ve need not enter into the 
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after what has been out above 

asserted 
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all of the conclusion that TOJO was one of 
the 'Young o:fl¥;ers who in the days of conspiracy plotted for the 
conquest of all East Asia. . . . . I do not sec how Mr. Carr could be so 
assertive of TOJO's being one of the "young army officers" referred to by the 
witnesses. None of the witnesses named ~him. The only basis for Mr. Carr's 
assertion is that TOJO was an army officer and was young in those days. I 
must confess 1 cannot even get at the psychology of the mind which, on the 
state of the evidence on record, can persuade itself to believe that TOJO 
was one of the group named by the witnesses as young army officers. There 
arc n~o data which would in any way help the approximation of such a belief 
to a probable representation of this as a fact; no substantial data seem to 
have entered into the neental formation of this belief. It is, I am afraid, not 
the belief of on open mind. It is the belief of a mind that did not require 
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any persuasion. The evidence, as it now stands, does not even raise any 
suspicion that way, not to speak of leading to the "inevitable conclusion". 

Referring to TOJO, Mr. Carr says: "His history is one of steady and 
rapid advancement throughout the life of the conspiracy, from the position 
of Colonel and Section Chief of the Army General Staff, through increasingly 
important and powerful positions, until, as War Minister in the Third 
KONOYE Cabinet, he attained such power that he brought about the fall of 
that Cabinet, became Premier and War Minister, led Japan to attack the 
United States, Great Britain and the Netherlands, during the earlier years of 
the war with these countries and until the beginning of her final defeat. 

"As Colonel, as Section Chief (L Aug. 1931-5 March 1934) and as Major 
General Commander of the 23rd Infantry Brigade (I Aug. 1934-1 Aug. 1935) 
TOJO played a sufficiently important part in the Manchurian Aggressions to 
be awarded a decoration for his services." 

The steady and rapid advancement does not, I believe, necessarily depend 
upon an officer being a conspirator. The characterization of the period as 
the life of the conspiracy is only the assertion of the prosecution. At least 
nothing has been placed before us connecting his steady and rapid advance
ment and decoration with anything else than his merit, or what the superior 
authority recognized as merit. 

The suggestion is that it was TOJO who in order to grasp power as Prime 
Minister caused the fall of the KONOYE Cabinet. 

The basis of this suggestion will appear from the following extract from 
Mr. Carr's summation: 

"On July 2, 1941, TOJO, SUZUKI, HIRANUMA and OKA attended an 
Imperial Conference at which important decisions in reference to Greater 
East Asia Co-Prosperity Sphere, disposition of the China Incident, matters 
connected with the Northern Problems were made, and a decision to remove 
all obstacles in attaining Japan's policy to pursue her schemes against French 
Indo-China and Thailand, to negotiate and "take measures" with relevant 
nations to the south, to secretly ann against the Soviet, and prepare for war 
against Britain and the United States, was made. (Exhibits 5~8, 1,107, 779, 
R. 6,566). 

"The Imperial Conference of 6 September 1941~ attended by TOJO, 
SUZUKI, MUTO and OKA, decided: 

(1) That Japan would continue for southern advance; 
(2) That Japan would complete her plans aiming at war with the United 

States, Britain and the Netherlands ; · 
(3) That Japan would try to gain her demands by diplomatic means and 

if not successful, by early October, would determine on war with 
the United States, Britain and the Netherlands; 

(4) That she would try to check the formation of any Russo-American 
Combine. • 

(Exhibits 588, 1,107, R. 8,814) 
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no dissent tb_e attack3 on 
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Exh. 779 

-Resolutions the 
tion dated 2 July I94L 

---Lists of names of persons 
1941. (proc. p. 10,140) 

from the minutes of the 
dated July 2, 194 L (p. 

Conference 

Conference 

Exh. I 
Exb .. 1,148 

-Extract from KIDO's of 12 October 1941. 
--Premier KONOYE's own account as to why the Cabinet 

We have the c':fi.dencc of TOGO and on this 
This evidence fully discloses their respective views of the then situation and 
gives their reason accounting for the fall of the cabinets. 

I have considered the entire evidence adduced on the point both 
by the prosecution and the defense. To my mind they certainly indicate 
that TOJO arrived at his own decision about the then situation and gave 
expression to his firm attitude. 

It is not necessary for our present purpose to examine whether or not 
his conclusions about the irreconcilability of the then issue between Japan 
and the U.S. on which his decision was based, were correct. Perhaps they were. 
The defense evidence ;pow given on this point amply supports the conclusion 
then arrived at by TOJO. I shall discuss this evidence later on. It would be 
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sl\fficient for my present purpose to say that the evidence clearly indicates 
that long before July 1941 the U. S. Government had arrived at a decision 
that the issue between the U. S. and Japan was irreconcilable. Actions taken 
by that government against Japan at least since March 1941 could not have 
left any statesman of either country in doubt about this decision. I would 
again emphasize that for the present purpose it is immaterial which party was 
to blame for this situation. That was the situation and TOJO clearly saw it. 
At any rate, he came to his own conclusions and based his decision thereon. 

I believe, at a moment like the one in question here, it is expected that 
people occupying TOJO's position should be capable of coming to a decision 
and should have the courage of his conviction. What followed, did so as a 
matter of course. I cannot read any design in these happenings. TOJO 
certainly was not designing to grasp the power, though he might have been 
fully prepared to shoulder the full responsibility, if called upon to do that 
under the circumstances that might follow. 

As the evidence now amply discloses, it was not a moment in the life of 
Japan when power was considered to be of any consequence to any individual 
or group of individuals. It was a critical moment in the life of Japan when, 
to the knowledge of every statesman including TOJO, Japan's very existence 
as a nation was gravely imperilled. Every statesman and diplomat of any 
consequence was nervously thinking of finding out some honourable escape for 
the nation from utter destruction. At a moment like this, statesmen do not 
grasp power. They are called upon to shoulder the grave responsibility and 
undertake the solemn duty of facing the imminent danger with courage. 

It is in evidence that TOJO came in with full knowledge of the impending 
danger. He, to the best of his ability as a statesman, continued the diplomatic 
move, but ultimately failed in coming to any honourable settlement with the 
U. S. I do not see what there is in the evidence that has been laid before us 
in this connection that can, in any way, lend any justification to the charac
terization of this event as one of grasping power. 

As regards the prior political reversals the evidence at the most indicated 
that there were persons dissatisfied with 'any particular minister or ministry. 
It may be conceded that such dissatisfied persons or groups successfully or 
unsuccessfully attempted to cause the fall of any particular min'istry or the 
removal of any particular minister. It may also be lihat such persons or 
groups of persons entertained certain views regarding foreign policy or foreign 
relations of Japan. If, as a consequence of the fall of any Cabinet, any of 
the accused came into power it was not because he designed the capture of 
such power but because he happened to be the person who enjoyed the 
requisite confidence, not of the designers, but of the proper constitutional 
authorities. 

The story here has been pushed a little too far, perhaps, to give it a 
place in the Hitler series. 

• 
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and financial for 
relied on the evidence of Mr. J. G. Liebert. was 

offered as an expert witness in economic and financial matters. He had been 
since October 1945 in the Economic and Scientific Section of the 

General of the Supreme Commander for the Allied Powers 
and had made a investigation of Japan's economic and financial 
preparations for war, obviously with a view to its use in this triaL 

Mr. Liebert's statement is Exh. 840 in this case. The principal docu-
ments relied on by I-v1r. Liebert in the of his statetnent are 
"The Year Plan" dated 1937 (Exhibit No. and "a 
programme for of industries". (Exhibit No. 842) 

claims to have established 

1937 the Japanese war office prepared a five year plan 
the production of war materials. (Exhibit No. 841) 

(b) The purpose of this plan was to ensure the stimulation and 
control of industries in order ro obtain perfection in the war 
time supply of the principal war materials, 

2. This plan was closely bound to another plan relating to major 
industries, a product of the planning board. (Exhibit No. 842) 

The prosecution emphasized the following features of these plans in 
order to indicate their ominous character: 

49 

I. They necessitated the artificial stimulation and control of Japan's 
whole economy. 

2. They require<i a national self-sufficiency to be achieved at a cost 
which normal legitimate enterprise would not support or justify. 
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3. They required the application by the government of subsidies, 
special privileges and protections, grants-in-aid, guarantees of 
dividends ·and profit and other financial concessions. 

4. They were based on the unification of national policy with military 
administration. 

5. They provided for the acceleration of self-sufficiency in respect of 
raw and other materials and fuel in Japan, Manchuria and China 
and for the speedy enforcement of control over material industries, 
having in mind the conversion from a peace time to a war time 
basis. 

6. Emphasis was laid on the speedy production of airplanes, arms 
ammunitions, tanks and army trucks and other equipments con
stituting the main factors of fighting powers as well as items directly 
connected with such factors. 

7. The plans were as complete and comprehensive as human ingenuity 
could make them in order to ensure that by the end of the year 
1941 Japan should be in a position so far as the production of war 
materials is concerned which would enable her to put into execu
tion her plans for the conquest and domination of the countries 
of East Asia and the Pacific Ocean. 

8. The full import and purpose of the production plans will be 
revealed by the survey of a few selected industries : 

(a) The electric power industry. (Exh. No. 843) 
(i) the plans provided for an enormous increase by the year 

!941 in the production of electric power; 
(ii) this industry was placed in 1938 on a totalitarian basis by 

the enactment of the Electric Power Control law under 
which a national policy company controlled by the govern
ment was formed. The control measures were extended 
to the distribution of electricity. 

(b) The production and imposition of petroleum. (Exh. No. 844) 
(c) The development of the coal industry. 
(d) The development of the chemical industry. • 
(e) The development of the ship building industry . 

• (f) The development of the iron manufacturing industry. 
(g) The development of the machine, tool industry. 
(h) The development of the motor vehicle industry. 
(z") The production of nonferrous metals. 
(j) The development of aircraft industries. 

9. Drastic controls were imposed in every respect. 
10. The totalitarian financial controls were introduced in order to inte

grate dependent territories into Japan's economic system so as to 
obtain from them materials and wealth necessary for Japan's 
economy as also to achieve the maximum l;>enefit of foreign trade 
in support of industrial production, 
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and war he was governor of Aichi Prcfectme 
for two years : His affidavit is ExlL in this case. His entire 
evidence was recorded pages of the proceedings. 

2. Kikusaburo: From 1935 the witness was in the War 
Preparation Section of the Mobilization Bureau of the War Ministry 
and was connected, for all that time, with the formulation of plans 
for national mobilization and mobilization. His evidence 
was recorded in pages 18,271 to 18,339. 

:l The witness 'vas with the Ministry of Communi-
cations from 1917 to August 1940 and held the offices of of 
the Director of the 13urcau for the preparation 
of Electric Power Control and finally Vice-Minister of Communica

the 
the 

be found at pages 
examine this witness. 

4. ONO, Takeshi; The witness became Director of Mercantile .. 
Marine Bureau in July 1935 and then became Vice-Minister of 
Communications in January 1938. His evidence will be found at 
pages 18,342 to I 8,355. His affidavit is Exh. 2,369. 

5. MAY AMA, Kwanji: This witness was Research Secretary for the 
Planning Board and was engaged in the establishment of materials, 
mobilization and plans for each quarter of the year. His evidence 
will be found at pages 18,357 to 18,378. 

Mr. YOSHINO stated that as Minister of Commerce and Industry he 
had been responsible for formulating and executing war time economic 
policies for one year .,at the beginning of the China incident, and was 
concerned either directly or indirectly with all the economic policies touched 
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upon by Liebert. According to this witness, the economic measures adopted 
after the China incident indicate a genuine war time economy rather than 
war preparation. 

With respect to the policy for the establishment of basic industries, the 
witness pointed out the great changes that had taken place, since the first 
World War, in the relations between war and economy, in theory and 
practice. Previously to that, though war was not wholly unrelated to the 
economic power of a country, it was considered possible for a major power 
to confine all its, needs within its own economic capacity. 

It could always avail itself of supplies from neutrals because there was no 
real world war. Japan fought the Russo-Japanese war on loans from the 
United States and Great Britain. In World War I, however, international 
trade was completely interrupted since practically all the major powers were 
involved in it. The battles called for the exhaustion of all economic 
resources: the advent of high explosives, aircraft and chemicals disclosed 
deficiencies in the then existing armaments for national defense. 

It became a matter of commonsense for a country to strive, at all 
costs, to build up the necessary industries to guarantee its safety. This 
wartime factor retained its importance even in the post-war economy. 

The witness then proceeded to explain the developments of several 
particular in.dustries in Japan as also in other countries in alliance with Japan 
during the First World War. He dealt with, in detail, the development of 
(1) the dye and glycerine industry, (2) the iron industry, (3) the petroleum 
industry and (4) the ship building industry and explained the measures 
adopted by Japan for rationcllizing the various industries. 

These industries certainly had war potentialities. At the same time 
their importance in Japan's economic life must also be recognized. I do 
not sec any reason why, simply because of their grave potentiality, we should 
ascribe to this development the sinister motive alleged by the prosecution. 

The various measures adapted during the period for rationalizing the 
industries were fully justifiable under the circumstances prevailing in the 
then world. Referring to these rationalizing measures the witness said: 
"It was not a problem which concerned only Japan, but was a policy common 
to all countries, including Britain, the United States and others!' Japan was 
late in this and her measures were modelled after thos~ of the others. 

"The main problem was one of readjusting industries which had sprung 
up during World War I. All the powers had not only expanded their 
existing industries, but had set up new ones to procure various articles for 
which they were dependent on other countries. This was not limited to 
belligerents; even the neutrals did this. As the war ended, world economy 
was confronted with excessive supplies compared with demands. And, 
furthermore, the world purchasing power had decreased due to war-time 
dissipation. The world powers had to adopt new economic policies to readjust 
and wind-up war industries. 

"This would have given rise to severe une~ployment, which was 
dangerous in a titne of labour unrest. Efforts, at unreasonable costs, were 
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an economic crisis, The law for control of vital industries was 
in 1931. 

"While it appears to be totalitarian in ideology, its contents would show 
it was not so in the least. This law aimed at contmlling medium and small
scale industry and a agreement among industrialists. It was based 
on the principle that the state would intervene to compel the minority 
when did not with the desires of the It did not purport 
to allow the use of the needs of national policies against 
the desires of the majority. to promote cartels. 

following generally the 

as well 
made for due publicity. It follows the principle of the Clayton Act in the 
United Stat<es by exposing the matters widely to public opinion, this being 
considered preferabl~ to controls by penalties. Japan's plans for industrial 
rationalization followed orthodox methods practised by other countries and 
do not deviate from them. The special measures law of 1937 on import 
and export restrictions is in an entirely different category. This is a basic 
law for enforcing wartime economy. 

The witness did not know anything about the five-year plan for the 
production of .irnportant war materials referred 10 by JVlr. Liebert. 

lVIr. OKADA explained this five-year plan. The said plan was drawn 
up by this witness. Referring to Exhs. 841 and 842 this witness said: "Each 
plan had a definite purpose and it meant the increase of Japan's national 
power. Exhibit 841 w~s entirely concerned with military plans. Exhibit 842, 
("The essentials of the Five-Year Program of important industry, May 29, 
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193 7, the resume of policy relating to execution of summary of Five-Year 
Program of important industries, June 10, 1937, and outline of the plan for 
the Expansion of Production Power by the Planning Board",) has many 
military aspects in it, but it is a plan for establishing a peace-time economy. 
Japan had to take measures to cope with the expansion of Russia's military 
power. 

The Soviet development of industries could be called startling. In 1929 
its steel production had attained a pre-war level, but after the two Fivc-Y car 
plans it was three and a half times in excess of pre-war days. In 1933 the 
U.S.S.R. ranked third in steel production in the world and second in Europe. 
The next year it had advanced to second in the world and first in Europe. 
By 1937 its steel production had reached 17,700,000 tons. Japan further 
believed that the Soviet was about to begin a third Five-Y car plan. They 
were thus forced to decide that Japan should try to reach at least half of 
the Soviet's planned production. 

Since many of Japan's important industries depended on raw materials 
imported from abroad, Japan's economic basis was shaky, and independence, 
unreal. She was at a disadvantage in international trade. Prior to this, 
Japan had been able to maintain a precarious trade balance through the 
textile industry and a few light industries. It was believed that Japan should 
develop her heavy industries to be qualified as a modern state for the future 
welfare of her people. 

The witness says: "Japan believed that the Soviet would start on the 
third five-year plan, and Japan started its plan so that it would end with 
Soviet's third five-year plan, but there was no special Japanese meaning 
behind the year on which Japan's five-year plan was scheduled to end. Any 
plan for industrial development must come from a cycle of years, and it 
was intended that when the first plan was finished they would embark, upon 
a second five-year plan, so no importance was placed on the end of 1941 
when the first five-year plan was scheduled to end." ..... . 

"Exh. 841 was not actually used because the outbreak of the China 
Incident necessitated much bigger plans for increasing production, especially 
in munitions. In order to give the military as much as possible for military 
consumption, the plans in Exh. 842 had to be curtailed and •changed so 
that the actual execution: was quite different from the ~an. 

"Both exhibits planned only a very limited economic control. However, 
the outbreak of the China Incident made necessary the mobilization of 
industry and a large scale economic mobilization, and finally a total mobili-
zation of national strength." ......... . 

In his cross-examination with respect to Exh. 841 the witness stated that 
he noticed the wording that the goal was to be five years hence and that 
1942 and thereafter required wartime capacity. This did not indicate that 
there would be a war by 1941. It merely meant that army aircraft produc
tion for the 140 plane squadrons would be completed, since it would be 
meimingless if the companies were organized withOU\ supplying them with. 
airplanes. ' 
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within totalitarian controL 
this was indicated by the fact that all the generating 

companies were private concerns to begin with till this Control Law was 
passed. The Prosecution case is that "from the adoption of that law the 
industry became totalitarian." (Record page 18,253) 

Mr. OW ADA fully explained the occasion for this law. It is indeed 
absurd to scent for war even in this measure. 

The witness how with the setting up of international block 
economics about the yea.r !929 Japan was faced with the necessity of setting 

of The were taken up at 

Control Law was ro insure development of Japanese water power over a long 
period of tl'rnc. If the method had been continued, it would have 
been done and Japanese available water power would have been 
exhausted in a short time. Japan had to avoid unnecessary waste of water 
power to utilize it in the most economical and useful way. 

The western part of Japan is scarce in water power, while the eastern 
part is rich. If the generating stations in the east and west could be joined 
by power lines, the western section could economize on coal formerly used 
fL>r purposes. The cconomicai usc of coal was another purpose 
of law. Then there was the question of sending power to agricultural 
districts. According to the evidence of this witness, Japan took Switzerland 
as a model while considering this question of electric power control as 
that was also a coun.try which like Japan lacks natural resources. Like 
Switzerland Japan also aspired to see, with the use of electric power in every 
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home, the growth of small scale factories with the home as a unit, thus 
"aiding in. maintaining· Japan's economy." If the development of electric 
power were to be continued on a profit making basis this bringing of electric 
power to the household was considered impossible. 

The motives of state control were first, "to utilize available water power 
in the most rational and effective manner, and to utilize it, 100 per cent. 
Second, to economize on oil and coal, which are very scarce in Japan. And 
third, to make plentiful the generation of electric power, and thus to make 
it available at low cost and to make it available at a specially low cost to 
matters of a public nature." 

"Since they started from the premise that they hoped to achieve a large 
scale development of electric power, the basic policies were to be decided 
by the government. However, the decisions were not drawn up merely by 
government officials, but on the basis of questions submitted to the electric 
power investigation committee and their replies. The greater number of 
members of the committee were consumer representatives and consisted of 
members of the House of the Diet and other people of high intelligence 
and experience. The government did not execute the policy itself. It set 
up a special company, the Japan Electric Power Distribution, Generation 
and Transmission Company, to carry it out. This company is like others 
and its stockholders arc entirely private individuals." 

In my opinion the evidence of this witness sufficiently explains the 
development of the electric power industry in Japan as occasioned by her 
economic necessity though this development might equally have the poten
tiality of being switched to war industry. Mr. Liebert might have been 
correct in saying that "the electric power industry was one of the first. 
Japanese industries to be nationalized" and perhaps it had the potentiality 
of being used as "one of the pillars in the new structure in support of total 
war"; but I cannot accept the view that this was a step in preparation for 
war, much less in preparation for any aggressive war. 

Mr. ONO spoke about shipbuilding. He explained why the Shipbuilding 
Encouragement Law and the Ocean Navigation Subsidy Law were passed, 
encouraging and subsidizing the building and commissioning o{ large type 
vessels. This witness also was not cross-examined .by the prosecution. 
(Record page 18,355) 

"Japan's earliest policy had been to import old ships from abroad. The 
majority were outmoded or inferior. This interfered with efficient operation 
of her shipping and gave rise to frequent disasters at sea.; There were severe 
criticisms against the government's policy because of the unusually great 
loss of lives involved in these disasters." ...... . 

"Public opinion demanded that the government should carry out a 
thorough-going re-adjustment of surplus ship tonnage and improvements in 
the grades of ships employed. However, because of the excess ship tonnage, 
shipbuilding facilities had to remain idle. A large npmber of workers lost 
employment, and it was necessary to give them relief." 
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The witness then explained why the Manufacturing ~nterprisc Law 
of 1937 was over the objection of the Navy. It stipulates a license 
system for shipbuilding similar to other important industries. It is done to 
prevent unnecessary and confusion. yards 
were licenses and the status quo maintained. 

The witness the marine 
of Japan. mjght have been the this ship-

withmn 

In this the evidence of 
Mr. KONDd, Nobutake (Exh. 3,006, and Exh. 3,001, 3,003-A and3,003-B) may 
also be referred to. lVk-. KONDO was First Section Chief of the Naval General 
Staff from June 1930 to December 1932. From December 1935 to December 
19.38 he was First Division Chief; from October 1939 to September 1941 he 
was Vice-Chief of the Naval General Staff. 

"Immediately after the London Disarmament Conference of 1930 the 
witness was appointed First Section Chief of the First Department. At this 
time the national defense plan had to be revised to a more defensive order 
to conform to the new situation. By the Washington Treaty, Japan's capital 
ships and aircraft carriers were limited to 60% of the U.S. and Britain. 
However, information collected after the Treaty showed that the U.S. Navy 
was preparing for trar~-ocean operation, and it was felt that if necessary 
the U.S. fleet could at any time reach Japan's home waters. To oppose this, 

$0 



394 INTERNATIONAL MILITARY TRIBUNAL 

efforts were made to complete national defense with fleet-footed cruisers and 
lesser craft which would depend principally on torpedoes for interception in 
the home waters." 

"With the limitation placed on strength of auxiliary vessels by the 
London Treaty of 1930, the characteristic armament of the Navy was 
restricted. They had to watch while the U.S. Navy constructed new types 
of warships. Ratification of the treaty was a serious problem in the Privy 
Council, while Stimson's "Hats off" speech contributed largely to aggravate 
the feeling of the Japanese people. The Navy Staff concluded that there was 
no way of coping with the matter except through intensive training for 
raising technical strength and through building such small warships as were 
not limited by the treaty, and airplanes to cover up defects in armament." 

As has been stated above the witness was the Chief of the F,irst Division 
of the Naval General Staff when the 1935-1936 London Conference was in 
session. A month later Japan seceded from the conference. The witness 
says: "At the conference Japan advocated a step forward from the earlier 
demand for non-aggressive and non-menacing armaments. This thesis was 
not accepted by the others. Japan directed its attention to various experi
ments to fulfil its responsibilities in national defense within a minimum 
possible budget, in consideration of meagre resources. The result was· the 
discovery that there was no other way hut to give their armament program 
the characteristics hereafter shown." The witness then explained what he 
named as "the Third Supplementary Program" and "the Fourth Program" 
and how these were influenced by the U.S. expansion plans. He specially 
r_eferred to the 'Vinson Plans' and the 'Stark plan' of July 1940 and said: 

"Up to that time they had managed to form national defense plans 
against U.S. expansions, but they could discover no means to discharge 
national defense duties within the scope of limited national resources if the 
U.S. enormow; plan materialized. Since U.S. trade restrictions were being 
stiffened and negotiations with Netherlands East Indies and French Indo
China were not pr~gressing, the very foundation of the nation seemed to be 
threatened. The movements of the U.S. fleet in Hawaii, together with 
strengthened U.S. and British support to Chungking, made Chungking con
fident of victory, and made more difficult the settling of Chi!J.a Incident. 
In this situation, with every present danger of war spre<fding to the Far East 
at any time, the execution of the Third and Fourth Supplementary Programs 
had to be hurried. 

Since the construction of the two battleships of the Fourth Supplementary 
Program was not progressing, and in order to concentrate all efforts of 
speeding construction of small craft needed for defense, construction of 
capital ships was discontinued in November 1940. In the autumn of 1940, 
plans were submitted for an emergency conversion of merchant-men into 
auxiliary carriers. 

Toward the end of 1940 the international situation took a sudden turn 
for the worse. Information was received that the ~hilippine Reserve was 
mobilized, that the U.S. War Secretary declared martial law in Pearl Harbour, 
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Australia were 

to accelerate their construction rate at a rapid pace. 
''While had a few first rate rnerchant which could be 

in case of emergency, Britain and U.S. had 
many. Japan had no civilian aircraft convertible into a reserve air force 
as did the U.S. and Britain. Japan had only a few civilian factories capable 
M being converted into rnunition factories during war time, while the U.S. 
and Britain were capable of large scale conversion of civilian industrial 

into use war time." 
"Japan faced a shortage of wartime while the U.S. and Britain 

had an abundance. In the face of these facts, Japan needed to maintain 
even though 

a serious defect in national 
Coming to the of aircraft carriers, the witness says: "ln 

Admiral Richardson's affidavit, he stated that the Japanese Navy in its 
preparation for an aggressive war, had exerted itself toward building aircraft 
carriers. 

"Aircraft carriers may be utilized easily for offensive purposes, but it 
was generally recognized that they were necessary for defense against attack 
by fleets which included aircraft carriers. The Japan esc Naval authorities 
bf·lieved that carriers were absolutely needed for defense purposes as long as 
other powers had them. 

"There were great danger that Japan would be attacked by carrier-borne 
planes, and damage wollold be great. Japan is narrow and surrounded by sea, 
and no area of the island is outside the attacking radius of carrier-borne 
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planes. Nearly all major cities, industrial areas, and trunk lines of com
munications are close to the coast. Japanese houses are infiamable, and 
damage through bombing would be great, and there would be damage of 
large fires if incendiaries were used. 

"To defend itself, Japan needed numerous airfields and aircraft. To 
defend against such attack there are airplanes, anti-aircraft weapons and 
barrage balloons, but aircraft is the most effective. When objectives lie 
along the coast, anti-aircraft and balloon barrages would not be expected to 
be sufficiently effective to ward off attack. Weather conditions being very 
bad would prove an obstacle to movement and concentration of aircraft, 
and there was greater need for large number of airfields and aircraft. 

"It was impossible to maintain large numbers of aircraft owing to meagre 
national resources, and constructing airfields was difficult because of narrow 
territory and scarcity of fiat land. 

"For the fleet not to include carriers while others possessed them would 
have meant a marked difference in ability for reconnaissance, long distance 
attacking potential, and strength in anti-aircraft defense. With the develop
ment of aircraft, a fleet without aircraft carriers lost its meaning. It was 
therefore advantageous to maintain the fleet carrier strength at a point 
where it could fully hold its own against opponents and thereby serve 
national defense. 

"It can be seen from the nature and capacity of Japanese carriers that 
they were built for defensive purposes. To utilize carriers offensively, it is 
necessary to have attending warships, but the Japanese Navy did not have 
them." 

MR. YOSHIDA, Hmmvn was a member of the Staff of the Research Divi
sion of the Second Demobilization Bureau from June 1946 to May 1947. Since 
1946 he had prepared many reports pertaining to armaments of the former 
Japanese Navy. In April 1947, the Defense section handed him a copy of 
an official document of the U.S. Navy pertaining to the vessels of the U.S. 
Navy, and requested that he prepare a comparative table of the vessels 
which the U.S. and Japan had already completed and had under construction 
as of December 7, 1941. He prepared coMPARATIVE TABLES in two sheets and 
handed them to the Defense Section. These are containea in Exhibit 
No. 3,003-A and 3,003-B. • 

The witness made one significant discovery, that the estimate which the 
Naval General Staff had made of the U.S. Navy strength was a strikingly 
close approximation of the actual strength as shown by the official document, 
and if anything the Japanese estimate was somewhat lower than the actual 
figures. 

As regards THE FORTIFICATION OF MANDATED isLANDS, the Prosecution 
evidence was not, in my opinion, at all convincing. The defense evidence 
is that these islands were not fortified and that if the Japanese Government 
did not allow any inspection of these islands by other Powers, it was because 
it did not want to disillusionize them in this res_pLlect. I feel inclined to 
accept the defense version as more convincing. 
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to work profitably or cffecti vely or indeed if it were to work at alL In fact 
the economic experts were constrained their very profession to become 
more and more oec~menical in their outlook; and tbe parochial nationalism 
which was strangling the life of Mankind at the time was a dragon with 
which the economic were engaged in mortal combat in their pro
fessional efforts to make a success of their own business. Accordingly, 
in the economic sphere, any transfer of power from the national electorates 
to the c:xperts was unlikely to obstruct-and was, indeed, likely to promote-
a constructive international co-operation for the common good. On the 
other hand, in the sphere of Disarmament and Security the effect of the 
transfer of power from the electorates .to the experts here in question was 
just the opposite. 

"In this sphere t4e men and women of the world were alive, in 1932, to 

the prospect that, in a 'next war', both they and their children and their 
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homes would be bombed from the air, and they were therefore, keenly 
anxious to prevent the outbreak of another war, whereas the insurance of 
peace through Disarmament and through collective arrangements for 
Security was not at all the business which the experts in this department 
had originally been trained and commissioned to carry out. In this depart
ment, the business of the experts had been, not to insure the maintenance 
of peace, but to do their best to insure the victory of their respective countries 
IN THE EVENT of any outbreak of war. And the experience of the Disarma
ment Conference with its committees of experts in 1932 made it plain that a 
mere reversal of standing instructions could not avail to perform the miracle 
of c!Iacing a professional tradition of immemorial antiquity and transforming 
Generals, Admirals and Air-Marshals from experts in the national conduct 
of war into experts in the international organization of peace. 

"The utter failure of the war-experts, on the technical committees of the 
World Disarmament Conference at Geneva, to serve their principals in their 
new capacity can be accounted for sufficiently by reckoning with the NOTORIOUS 

STRENGTH OF PROFESSIONAL HABIT, WITHOUT RESORTING TO THE HYPOTHESIS OF 

PERSONAL ILL-WILL OR BAD FAITH." 

With every nation, "the change in the objective of official policy and 
popular desire from preparedness for war to the organization of peace had 
been half-hearted and ambiguous. On the one hand, the experts were 
being instructed to consider how the organization of peace might be rendered 
most efficient, from a technical standpoint, against a potential peace-breaker, 
on the assumptipn that an effective organization of peace was now the 
genuine objective of the statesmen. But at the same time, each national 
groufJ of experts was still being instructed to consider, in narrowly national 
terms, how a reduction of armaments could be arranged with the minimum 
diminution of their own country's war-power in the event of the statesmen 
agreeing upon a substantial reduction of national forces." .... 

If this happened at the disarmament conference itself, this was in-· 
fl.uencing the mind of every nation throughout and no one believed in the 
success of peace organization. 

The "notorious strength of professional habit" referred to in•this survey 
may not have any particular relation to any special fe~ture of the relevant 
time. It seems the regulation of military interests has always met with similar 
fate. Every power favoured disarmament of its possible opponent; every 
power disliked diminution of its own special .strength. "The Lion looked 
the Eagle in the eye and said, 'We must abolish talons'. The Eagle looked 
squarely back into the Lion's eyes and said, 'We must abolish claws.'" The 
Bear was for abolishing everything except universal embraces. 

Beginning from the Paris Conference of 1856, whenever any attempt at 
regulating any military matter has been made, the attitude of the various 
powers has always been intimately correlated w their respective existing or 
prospective strength in that respect. Th;wy have alw~ys been moved by a 
narrow utilitarian motive. Dr. Royse in his treatise on 'Aerial Bombardment' 
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Exh. 866--An from a book entitled "The Inevitability of 
the Renovation" written the accused HASHIMOTO and 

in 1940. It contended that this will show that HASHI
l\10TO in 1940 de"V·elopcd the increase of armaments to the extent 

OTT, the Gcnnan Ambassador 
purpose of showing that by that date Japan had taken serious 
mof>ilization measures and made military preparations. The telegram 
says: "there• are symjJtoms perceptible here that Japan is seriously 
undertaking mobilization measures." 

6. Exh. 588--To show that on September 6, 1941, a resolution was 
adopted by the Imperial Conference that Japan, with a determination 
for a war with the United States, Great Britain and the Netherlands, 
·,;v-as to have completed preparations for the war by the erid of 
October 194 L The document refers to "the aggressive moments the 
United States, Britain and the Netherlands had assumed". 

7. Exh. 86S--.Showing the establishment of the 'Total War Research 
Institute' by the Imperial Ordinance No. 648 in 1940. 

8. (a) Exh. 870---,J:{ecord of table-talk maneuvers held by the 'Total 
War Research Institute'; 1st half of August 1941. 
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(b) Exh. 871-Records of the progress of theoretical maneuvers for 
total war No. I being the result for the third period, August, 
1941 to the ninth period, October, 1942 prepared by the 
Institute, · 

9. Exh. 872-Charts and telegrams showing the quantities of munitions, 
ammunitions, machinery, fuel, oil etc. delivered to certain sea ports 
in Japan; November 11, 1941. 

IO. Exh. 873-Telegram from the Chief of the Third Air Group at 
Nanking in November 1941 to the Vice-Minister of War and Vice
Chief of the General Staff stating that the Chief of Aerial Group 
leave Nanking on the 15th for the Southern part of Indo-China. 

1!. (a) Exh. 874-The monthly war time report dated November 1941, 
the documents state that the corps is preparing whole-heartedly 
for the military preparation against Hongkong. 

(b) Exh. 875-Top Secret Telegram from 0. TASUKADA, Chief 
of Staff· of Southern Army to H. KIMURA, Assistant 
Minister of War. 

Exh. 876--Military Administrative measures to be taken in the 
event of Japan's Participation in War dated 12 November 
1941. 

Exh. 876-A-Exccrpt from Exh. 876. 
Exh. 877-Details of the Execution of Adminisrration in the 

Southern occupied territories. 
Exh. 878-Measures to be taken towards Foreign Countries re 

the Outline for the Execution of National Policies which was 
decided at the Council in the presence of the Emperor held 
on 5 November; "Liaison Conference Decision, 13 November 
1941". 

12. Exh. 809-A research report entitled 'Japan's Decision to Fight' 
dated December 1, 1945 prepared by Allied Translators by the 
command of General MacArthur. The prosecution claims that this 
document would show that the Japanese Government had positively 
com:r:nitted itself to the waging of war against United States, Great 
Britain and the Netherlands by the end of October 1~41. It may 
be admissible in evidence under the Charterebut I do not attach 
to it any evidence in value. 

13. Exh. 879-Ministerial Address of the accused TOJO to the 78th 
Session of the Imperial Diet on 16 December, 1941 in which he 
expressed his admiration for the great prowess shown by the 
officers and the men of the Army and Navy. 

14. Exh. 880-A chart prepared by the first Demobilization Bureau 
showing the total strength of the Japanese Army from 1st January 
1930 to 1st January 1944. The Chart shows big changes in 1938 
and 1943. 

Items 2 to 14 do not advance the case of the pr"secution so far as the 
question under our present consideration is concerned. These relate to a 
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Incident. Under the new defense has 
been shifted several hundred miles further from the national and 
extended to Central China way of North Manchuria and North China, 

.a distance of more than a thousand miles. In the face of this, it had 
become a matter of supreme importance for Japan to expand and strengthen 
all of her national power to hold this line of defense effectively for 
the establishment of permanent peace in the Orient in co-operation with 
Mancbukuo and North and Central China ..... By the national general 

Japan aims to control and her entire personal and 
material resources to the fullest possible extent in order to enable her to 
demonstrate her national pmvcr most ·effectively for her national defense in 

In 

army and navy wnn the vast amount of war materials they 
of war to secure the smooth economic for the stability of national 
life, and at 'the same time to demoralize the enemy on the battlefield as 
well as on the ccon.-.mic and propaganda fronts. Military success in the 
future depends chiefly upon superiority to the enemy in the ability to fight 

mobilizing systematically and c!Iccti vcly the synthetic national strength 
as long as war continues. By synthetic national strength, we mean the 
national strength consisting of all elerncnts, tangible and intangible, of 

and rnaterial resouro.::s. The national general mobilization calls for 
the concentration of these elements most systematically to one constant 
synthetic national power for an effective demonstration in order to gain the 
final victory in a war. .. The source of fighting strength is the people and 
their spiritual power. From this consideration, it is obvious that the mobiliza
tion of spiritual power i§ more important than any other element of national 
strength. All possible efforts, therefore, must be made by mobilizing educa-

$1 
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tional institutions and propaganda organs for a unified campaign to intensify 
the fighting spirit of the people, which will enable them to endure any 
amount of hardship and difficulties. 

"Another important matter in the scheme of general mobilization is the 
acquisition of vast quantities of necessary materials to supply the army and 
the navy: In time of war, all kinds of materials will be consumed in great 
quantities due to the vast expansion of fighting equipment in keeping with 
the progress of science. In order to satisfy this demand, the government 
must collect and prepare them for use speedily in the shortest time possible. 
A shortage of war materials must be made by acquiring them from abroad 
in good time. On the other hand, the government must make efforts to 
increase the production of such materials at home and have them in store 
to provide for any possible contingency. It may be necessary for the 
government to limit or prohibit the consumption of certain war materials for 
ordinary purpose or to encourage the people to usc substitutes for them. 

"In order to facilitate such activities, it is necessary to unify all producing 
enterprises and organs of exports and imports for a systematic production and 
distribution. For this purpose, the government will have to issue various 
regulations by Imperial Ordinances. It will also take necessary steps to 
prevent a rise in prices of commodities and may go the length, if necessary, 
of fixing official prices on such commodities ..... 

"In time of war, a speedy transportation of men, munitions and provisions 
to the war fronts is essential for gaining a victory. This calls for the unified 
operation of all transportation facilities on land and sea to the greatest 
possible extent ..... 

"Mobilization of the scientific clements of national strength is another 
important item in the scheme of general mobilization .... For this purpose 
the government will make spec~al arrangements for enabling scientists and 
scientific institutions to raise their efliciency to the highest_ possible point. 

"In order to facilitate the national general mobilization, the government 
will accurately collect all kinds of information at home and abroad as a part 
of the mobilization of information propaganda and guard services. It also 
will launch a propaganda campaign for mobilization of the national spirit 
and the unification of national opinion for the execution of w:r. As a part 
of the propaganda, efforts will be made to createe in foreign countries 
favourably public opinion for Japan. -; .. 

"It is important for the government to make necessary preparations in 
time of peace to provide against any possible contingency necessitating the 
general mobilization. The government, therefore, must be equipped with 
far-reaching plans to raise efficiency promptly in production of necessary 
materials, their transportation and other activities to facilitate the general 
mobilization. 

"The Cabinet first will draw a rough draft on the basis of which all 
departments of the government will make their respective plans and prepara
tions for the general mobilization. Parties engagoo in foreign trade and 
those engaged in enterprises for producing and distributing commodities 
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Conference such a solution sought by 
good neighbourliness. 

from the Mukden Incident 
repercussion highly injurious to Japan. The statesmen 

who in 1936 came to shoulder the the aifairs of 
Japan or might not have any hand in the creation of this dit1iculty. 
But, all the ~:;arne, once that difficulty was created, they had to face it. "Once 
suc.h vvere it was no longer easy for l1n: Government to 

back unobstrusively into the SHIDEHARA policy, even if the militarists 
and the terrorists had covertly signified their assent. For the 'ignorant 
improvidence' of Japanese militarism had vastly aggravated the difficulties 
which the world econo~ic depression had already put in the way of the 
intelligent rnanagement of Japanese affairs. 'When the Japanese militqrists 
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delivered their stroke at Mukden, they did not foresee-or did not pause to 
consider-that their action would have profound effects beyond the limits 
of Manchuria ,and the frontiers of China and in regions remote altogether 
from the Far East. World wide repercussions actually followed and were 
bound to follow." "The sense of international security to which the Japanese 
operations in Manchuria dealt so damaging a blow, was the political 
expression of a state of mind which took the shape of credit in the transac
tion of the international finance. Through this underlying but intimate 
connection between credit and security the Japanese coup in Manchuria gave 
a formidable impulsion to the progress of the wdrld economic depression and 
thus promoted effectively, if indirectly, the decline of Japan's foreign trade, not 
only with Manchuria or with intra-mural China, but with the world at large." 

"As for the eventual political consequences of the Japanese outbreak, 
the possible degree of their gravity was foreshadowed in the note which the 
American Secretary of State, Mr. Stimson addressed to the Chinese and 
Japanese Governments on the 7th January 1932, and again in the letter 
addressed by the same statesman to the American Senator Borah on the 
24th December." 

These two momentous state papers were considered, even at that time, 
as opening up the posssibility of "the great deeps of international passion 
in the Pacific being broken up and the Japanese Empire and the four 
English speaking countries with sea-boards on the Pacific being launched 
again into a current of naval competition and political hostility", with the 
consequence of "the formidable spectre which statesmanship had sought to 

exercise" stalking abroacl once more: "The Pacific Ocean might be destined, 
after all, to become the arena in which the opposing forces of unprecedently 
Great Powers were to meet in mortal combat, with the mastery of the world 
as the guerdon for the delivery of 'the knock-out blow'." 

This is what the Surveyor of International Affairs of 1931 says. If this 
could be foreseen by him in 1931, I do not see why in 1936 a Japanese 
statesman should not be in a position to see this possibility and allow his 
policy to be determined accordingly. I do not see why I should assume 
that he was preparing Japan for an aggressive futqre war against these 
countries instead of preparing only for the contingency of su& a clash as 
might legitimately be apprehended. • 

The never-ceasing national problem of Japan rendered it inevitable, at 
least to the then statesmen of Japan, that the Japanese Government and 
people must set themselves to provide for Japan's rankly growing population 
by acquiring for Japan an increasing share in an increasing aggregate turn
over of international trade. But they could not altogether ignore the fact 
that their peaceful pursuit in this respect had been frustrated, may be, by 
"inhuman forces beyond human control"; but, rightly or wrongly, they 
ascribed this frustration also to human forces beyond their control. The 
four English speaking countries with sea-boards on the Pacific did not 
appear to them to be sympathetic with their peae&ful aspirations. When 
Japan came on the field there had already been the Anglo-American economic 
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of the evolution of hmno.n affairs frum towards a distant 
future''' was "that the future and that others had 
"fulfilled their destined function in to the 
appointed advancement" of them. The this possi-
bility in view and all that we find in Exhibit 216 is indicative of this 
foresight. I cannot read into it any aggressive preparedness. 

This need not indicate anything more than their preparedness for an 
"enterprise of sustained industrial and commercial expansion", "in emulation 
of the British achievement". Only seem to have been alive to the fact 
that shall have to field 
chalked out we need not read any 

position. Like the British 

tbe 
possibility on their part of a "tacit assumption that a certain minimum 
measure of'o world wide political good sense and good will and moderation 
could yet be taken ~or granted". 

It cannot, however, be denied that the evidence adduced sufficiently 
establishes the fact that was keeping herself prepared for war. It ha~ 
been contended by the prosecution that this, taken with the fact that Japan 
ultimately started aggressive war, should lead to the inference that the 
preparation itself was for such aggressive act. In order to emphasize the 
enormity of aggression planned the prosecution lays stress on the compre
hensiveness of the preparation and condemns it as the wicked design for a 
totalitarian aggressive war. 

I am afraid I cannot accept this contention of the prosecution. The 
First World War to End War, it seems, instead of enqing war succeeded in . .. 
ra1sing a world-wide apprehension of a future war of attrition in the mind 



406 INTERNATIONAL MlLlTARl' TRIBUNAL 

of every nation. The terrible transformation in the character of war which 
had been brought about by the introduction of the new driving powers of 
industrialism and of democracy took our generation by surprise in 1914. No 
doubt it is the American Civil War of 1861-65 which marks the new epoch 
in the history of war because it saw the application. of both the two new 
driving forces-democracy and industrialism-to an ancient international evil. 

In consequence of the introduction of the formidable new weapons which 
democracy and industrialism had forged, war had become a more terrible 
thing by the year 1865, when the American Civil War stopped, than it had 
been in 1861, when the Civil War began. As has been observed by 
Professor Toynbee, "since then war has no longer been 'the sport of kings'; 
it has been the absorbing business of whole nations. . . . If the experience 
of the wars of 1,861-71 had evoked an anti-war movement of anything like 
the same intensity and persistence as the anti-slavery movement ·which had 
been set on foot before the end of the Eighteenth Century, then our position 
today might perhaps have been more favourable than it actually is." 

The 'totalitarian' kind of warfare, which is the antithesis of the Eighteenth 
Century 'sport of kings' both in its spirit and in its social consequences, is 
the only kind of warfare that is open to us any longer to wage now, that the 
ancient institution of war has received a fresh and unprecedcntedly powerful 
impetus from the impact of the new social forces of democracy and 
industrialism. 

The totalitarian character of war thus is not the result of any design 
by any particular individual or group of individuals. It is the modern 
character of war itself. 

This is the enormity into which the evil of warfare has been fatally 
transformed by the combined impact of democracy and industrialism. 
Democracy has turned "the sport of kings" into the wars of Nationality 
passionately. Industrialism has converted the entire material wealth of a 
belligerent community into materiel de guerre, and has at the same time 
enabled and compelled a belligerent government to mobilize the entire 

' working population of the belligerent country. The men and women who 
produce the supplies and munitions in the interior are as indispensable for 
the waging of war, and as strongly imbued with the spirit o~ it, as the 
soldiers at the front. • 

The picture of the future war that would be fought perhaps in the very 
near future and the fear that such war as imminent, seized every mind. 
Every nation was more or less preparing itself for the same. 

In France on the 7th March 1927, a drastic bill was voted by the 
Chamber of Deputies unanimously, with the sole exception of the communist 
members, providing for the conscription of wealth, intellect and manpower. 
The bill passed in the Senate on 17 February 1928. The presuppositions on 
which it was based were elucidated and endorsed by the Senate's rapporteur 
on the bill, Monsieur Klotz: "The conception of la guerre to tale, which 
is the formula that we have to envisage in the futur; and the formula to 
which the organization that we contemplate must response (and on this point 
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production. Keeping in view these defects every 
nation was devoting its resources to economic mobilization similar to that 
adapted by Japan. 

\Var procurement into the sudden demands for machines 
and instruments of war. Preparation for modern warfare is to a large extent 
a p~roblcm of jntegrating the economy so l~hat no groups may be working 
:lt cross purposes. i\_chicvcrn.cnt of a.dc<}Uate economic rnobiliz~tion pre
::;upposcs a co-ordinated management, and must mind as its essential parts 
(I) Procurement. (2) Priority Control, (3) Price Control including the control 
of speculations, hoarding, and trade practices, and (4) Commandeering and 
the taking of industri<!.l properties. All these form essential parts of economic 
mobilization. 
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Evidence adduced in the case does not carry us beyond the picture of 
such mobilization on the part of Japan, following the lesson which it, along 
with other warring nations, learned from the necessities of modern warfare 
in all its complexity affecting them during the First World War. It shows 
no doubt a preparation for war but keeping in view the circumstances stated 
above and remembering that similar preparation was being rn,ade more or 
less everywhere throughout the world, I do not see any reason why this 
should drive us to hold that Japan was preparing for any aggressive war. 
The utmost that can be said on the evidence is that Japan shared the same 
fear and with characteristic clear-sightedness envisaged the character of 
future warfare and took what steps she could in order to be prepared for it. 
They realized that another war, when it would come, would engulf every
thing and everybody, and they, like many other countries, were keeping 
themselves ready for such a contingency. At least the evidence of prepara
tion adduced in the case need not carry us further. 

The very character of the international life led to these consequences. 
The concentration of national efforts on attaining a maximum of power 

necessary led to an increasing control of the state over the individual 
politically, as well as economically. Such a situation could not fail to have 
a profound effect on inter-state relations. Its immediate consequences were 
'an unparalled armament race, increasing mutual distrust and the constant 
danger of a major war. 

The prosecution laid much stress on a statement in Appendix 3 of 
Exhibit No. 841 wherein the year 1942 is referred to as the first year of war. 
The proRecmion contends that this shows that the authors of the plan were 
preparing for a definite war designed by themselves and that their design 
was to start this war by the end of 1941. This coupled with the fact that 
war, as a matter of fact, was started by them in December 1941 completely 
establishes that this plan was a step in preparation for this war started by 
them in December 1941. I am afraid, I am unable to accept this contention. 
Characterization of 1942 as the first year of war in the five-year plan refers 
to, in my mind, a hypothetical war and this has been made clear by the 
defense witness OKADA whose evidence I have no reason to disbelieve. There 
is ample evidence on the record that Japan was trying to avoid" clash with 
America and always showed her hesitation to co:rne tao conflict with Great 
Britain and America at the invitation of Germany. 

I have discussed this evidence in detail in connection with the case 
made in Section 9, Appendix A of the indictment. It would suffice to say 
here that Japan was really driven to take action against these Powers by 
the circumstances then created by them. She did not see anyother way 
out, of the situation created by these powers. She no doubt made prepara
tions keeping in view Great Britain and America as hypothetical enemies 
and was trying to keep herself in complete preparedness for an eventuality 
of ultimate hostility with them. But I cannot accept the view that this 
prepardness was for any aggressive hostility. • 
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collaboration between 
"For the purpose 

formulation and execution of the 

accused were 

The learned Counsel offered to deal with the facts 
The Anri~Comintern Pact of Novembex 
Secret Agreement (Exh. 480). 

2. The Tri-Partite Pact, 
(a) Negotiations for a Txi-Partite Military Alliance. 

and 

and that the 

to 

36), and the 

3. Collaboration between Japan, Germany and Italy under the provi-
sions of the Pact. 

Regarding the Anti-Comintem Pact and secret treaties ML Tavenner 
observed inter alia as follows: 

m 

danger of war with the Sov.ict Union. 
Japan's e~pansion into the remainders of China also was checked 

as the result of the refusal of the Chinese war lords in North 
China to desert the National Chinese Government. 

(c) Confronted with this situation Japan entered into negotiations 
for a military alliance with Germany. 

2. (a) Negotiations began in June, 1935, the date of the so-called 
Ho-Umezu Agreement. (Exh. 477, 478, 479) 

These negotiations were conducted through military channels 
because the subject of negotiations was a strictly military 
matter. 

(c) In April !936, shortly after conclusion of the Mongolian
U.S.S.R "pact of mutual assistance, the conduct of the negotia-
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tions was transferred from the. accused OSHIMA, the military 
attache to Germany, to the foreign ministry. 

3. (a) The pact was concluded on 25th November, 1936, and, on its 
face, was directed against the activities of the communist 
international. (Exh. 36) 

(b) At the same time a secret agreement was entered into between 
Japan and Germany. (Exh. 480) 

4. The anti-Comintern pact was designated and intended to strengthen 
the hand of Japan in China, to create impression in all countries 
that the signatories constituted a united front, and to afford an 
excuse for continued military aggression. 

5. The pact was approved at the meeting of the Privy Council and 
at this meeting the accused HIROTA, NAGANO, TOGO and 
HIRANUMA were present. (Exh. 85) ' 

6. On 4th February 1938 Hitler assumed supreme command of military 
and naval forces of Germany and shortly thereafter Germany 
withdrew her military advisers from China, stopped delivery· of 
war materials to China and recognized the state of Manchukuo. 
(Exh. 591, 592, 593, 594, 595) 

7. The German army and the Japanese army in September or October 
1938 agreed to furnish each other with the intelligence about the 
Russian military. (Exh. 487, 488, 489 and 492) . 

8. Subsequently Italy, Manchukuo, Hungary and Spain were admitted 
as participants to the anti-Comintcrn pact and on. 25th November 
1941 the pact was renewed for an additional period of five years. 
(Exh. 491, 492, 493, 494, 495) 

9. On 22nd February 1939 the scope of the pact was extended and a 
general policy was adopted with regard to methods .of collaboration 
in economic and financial relations. 

Coming to the Tri-partite Pact Mr. Tavenner made the following 
observations: 

1. (a) Shortly after the reorientation of Germany's policy with respect 
to the Sino-Japanese conflict VON RIBBENTROP, then 
German Foreign Minister, proposed a German-Japanese 
military alliance aimed at the entire woEld. (Exh. 497) 

(b) Accused OSHIMA and SHIRATORI were sent to Rome for 
the purpose of inducing MUSSOLINI to unite in the pro
posed alliance. (Exh. 497 and 498) 

(c) In January 1939 MUSSOLINI indicated his approval. 
2. (a) OSHIMA and SHIRATORI desired a military alliance without 

reservation. 
(b) To this the army in Japan was agreeable but the navy was not. 
(c) The HIRANUMA Cabinet reached a compromise which con

templated that there should be reserved to each of the 
signatories the right to determine whether an emergency had 
occurred which required the treaty to •be put into operation. 
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Cornmission sent to Berlin and Rome 
modified 

OSHIMA and SHIRATORI refused to follow the direction 
delin:red the Ito Connnission. 

OSHIMi\ and SHIRATORI 
to tl1e pacr of alliance ~wltl1on 

otherwise 

(i) While the 
the Soviet Union concluded a 
23rd of 1939. 

This was considered in as a violation of 
secret agreement attached to the anti-Cotnintern Pact. 
(Exh. 486-L, 506) 

The m was so that the HIRA-
NUMA Cabinet immediately fell. 

Arnbassadors OSHIMA and SHIRATORI resigned upon 
the failure to conclude the Inilitary alliance. 

In connection with this 
matten:: 

Hl 

proposed. 

Pact fvfr. Tavenner laid stress on the 

advance 

2. In March 1940 there was an apparent stiffening of political attitude 
by Engla.nd and America out of protest against the establish
ment of the WANG CHING-VJEI Govermnent in China in March 
1940. (p. 5,859) 

3. In opposition to the YONAl-ARITA Government efforts to reach 
an agreement with Hrirain and AnH~rica, Germany endeavoured to 
excite Japan's feeling against America by influencing the press and 
the leading political personalities and by representing that a con
flict between America and Japan in the long run was inevitable. 

" (Exh. 515, 516) 
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4. (a) After Germany's invasion of the Netherlands, Japan demon
strated concern regarding Germany's intention with respect 
to the Netherlands East Indies. (Exh. 517, 518, 519, 525) 

(b) On June 19, 1940 two days after the fall of France, Japan 
expressed similar concern regarding French Indo-China and 
requested Germany to accord Japan a free hand in these 
areas. (Exh. 520) 

(c) The German ambassador to Japan recommended to his Govern
ment the annexation of French Indo-China by Japan on the 
grounds 

(i) that it would increase the chance for an early end of the 
China conflict ; (Exh. 523) 

(ii) that it would intensify the difference between Japan and 
the Anglo Saxon powers ; 

(iiz) that it would result in the severe blow to the YONAI 
Cabinet and would probably bring about its replacement 
by a pro-German Cabinet. 

5. (a) On~the same day (19 June, 1940) negotiations for Japanese
German alliance were renewed by KURUSU, Japanese 
ambassador to Germany. 

(b) He represented that by close co-operation between Japan and 
Germany in the development of heavy industry Japan would 
gain freedom of action toward the United States. 

(c) He further represented that he and the accused TOGO, then 
ambassador to Russia were feverishly working for the im
provement of Russo-Japanese relations, it having become clear 
in Japan that the future of the nation lay in the South, 
wherefor enemy in the North must be made a friend. 

(d) The German Ambassador intimated that Germany would have 
no objection to Japanese action in Indo-China on condition 
that Japan obligate herself to tic up America in the Pacific 
area, (for instance, by promise to attack the Philippine or 
Hawaii in case of American participation in war against 
Germany). • 

6. (a) On 12 July 1940 a joint conference of the Japanese army, navy 
and foreign office officials was held for the purpose of intensi
fying efforts to procure a military alliance between Japan, 
Germany and Italy. (Exh. 527) 

(b) The conference was reconvened on 16 July, 1940 for the purpose 
of obtaining the opinion of the Army and the Navy and 
the adoption of a unified policy with regard to the draft of 
the proposed pact. (Exh. 528) 

7. (a) After several attempts to bring about the downfall of YONAI 
Cabinet had proved unsuccessful, the n;ilitary resorted to the 
device of having the War Minister resign. General HATA, 
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Q 
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"The fundamental aim of the basic determined 
the establishment of world's peace in accordance with the 

idea of IIAKKO IC_HIU on which the 
founded." 529, 

Ir is directed toward the construction 
East Asia built upon a firm 
and China. (Exh. 544) 

of a new order of Greater 
of Manchukuo 

J'or the realization of the national policy the total strength of 
the nation must be mobilized. 

The armament should be so increased as to insure the execution 
of national policy on the basis of the states' structure for 
national defense manifestation of the nations total 
Rtrength. 

he 

1940 Foreign Minister MATSUOKA announced 
the recaH of numerous ambassadors, ministers, councillors and 
cons1$ls and declared that this action had become necessary 
in order to make secure the new foreign policy introduced 
by him. In September 1946 a four-minister conference was 
held in which the basic principle was declared to be the 
making of a fundamental agreement among the three 
countries in order that they shall mutually co-operate by all 
possible means in the establishment of a new order in Europe 
and Asia. Concerning the possible use of armed force against 
Great Britain and the United States Japan is to make a 
decision independently. (Exh. 54!) 

9. The Tri-partite.. Pact was concluded on 27 September 1940. (Exh. 43, 
550, 551' 552, 553, 555, 557' 558, 559) 
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Mr. Tavenner next emphasized the instances of collaboration between 
Japan, Germany and Italy under the provisions of the Tri-partite Pact. He 
proposed to adduce evidence to show 

that the accused, acting through their leaders and in full collaboration 
with their Axis Partner, unified the government and nation behind 
the Tri-partite Pact and by their declaration and conduct put into 
motion forces designed to accomplish the objects of the conspiracy 
charged in the indictment. 

For this purpose he offered to establish the following matters: 
1. (a) Activist circles in Japan, as early as January 1941, demanded 

an attack on Singapore as the key of the British position in 
the West Pacific Ocean ; (Exh. 562, 569) 

(b) In November 1940, Ambassador KURUSU had declared that 
Sino-Japanese and Russo-Japanese agreements were required 
as a pre-requisite for a Japanese advance through the region 
south of China, including Siam, without the use of which 
Singapore could not be successfully attacked; 

(c) Such an attack was designed to give Japan a free hand in estab
lishing her Greater East Asia Policy in China and in the 
Pacific and Indian Oceans. (Exh. 588) 

(d) The capture of Singapore by Japan was also the fulfilment of 
Japan's desire to aid Germany in bringing the war against 
England to a speedy close. (Exh. 573, 572, 574) 

(e) In February 1941 in a conference with the Secretary of State 
Ambassador OSHIMA expressed the view that in order to seize 
Singapore it was first necessary to take Hongkong. (Exh. 570) 

2. (a) On 22 June 1941, Germany invaded Russia. 
(b) At the Imperial conference on 2 July 1941 a resolution was 

adopted which had the effect of postponing definite action on 
Germany's request that an attack be made on the Soviet Union 
from the East. 

3. Cultural and trade agreements paralleled political and military 
collaboration between the Axis Powers. Cultural treaties were 
concluded between Germany and Japan on 25 November 1938 
and Italy and Japan on 23 March 1939. •(Exh. 37, 39, 598) 

4. On 18 JANUARY 1942 the Japanese, German and Italian armed forces 
concluded a military agreement in tl~e spirit of the Tri-partite Pact 
and provided for operational co-ordination among them. 

In summing up its case on this phase the prosecution observed: "The 
preparation of her armed forces, her economy and her people for aggressive 
war was only one side of Japan's blueprint for war in furtherance of her policy 
of aggressive expansion. At the same time as she was gearing the nation 
internally for war, Japan, in accordance with her plans, also prepared for. war 
by entering into alliances with the Axis powers, principally Germany, to 
provide herself with allies who would aid her directly 'l::>r indirectly, diploma
tically or militarily, as the situation might require, in her program of 
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that which came from 
this {:ould. come from two sources, 

VJ" estern l)owers, who had interests in China and 
the area involved in the advance to the south. 

"If Sovlct Union could be restrained 
rhird power from conflict to assist China 

if she did enter, with a Vlar with another enemy on another 
the better solution would be to initiate in the first instance the aggressive 
action Chiluto ~fhis was the solution The plan of 
August 7, 1936, while to move to the also recognized d1at the 

situation had great influence on East Asia and that Japan 
must exert its every effort to powers to its support, especially 
in restraining the Soviet Union. To accomplish this end the European nation 
which Japan chose as her military ally because of its political strength and 
bargaining power was Germany, a nation then engaged in a program of 
military preparation for aggressive action in Europe." 

of 7, 1936 referred to in the above extract from the 
summation is Exhibit 704 in this case. The prosecution names 

it to be the "top secret decision of the conference of the four ministers: the 

a portion of this document under the title "Most 
Important Trends of the Policy", which stood as follows· "But at present 
taking into consideration today's state of the relation between Japan and the 
Soviet Union, it is rendered the important point in the practical scheme for 
Chin:1, first to make the North China immediately a special district of 
pro-Japan-and-J\I[anchukuo and anti-Communism, to obtain resources for 
national defense and to extend traffic establishments as well as to make whole 
China anti-Soviet and pro-Japanese. Measures which should be carried out 
practically for the present shall be made up separately." 

Exhibit 704 comprises six pages. I have carefully examined this entire 
document and have been confirmed in the views that I have already expressed 
while examining Exhi~it 216 in connection with the question of general 
preparation for aggressive war. 

53 
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As regards the particular passage referred to by the prosecution I shall 
presently indicate its harmless character while noticing Japan's change of 
attitude toward Communism. 

The policy of expansion, even of aggressive expansion, is not the same 
thing as conspiracy. Anything done, any measure adopted, 'even in furtherance 
of her policy of aggressive expansion', would not necessarily point to any 
conspiracy ; much less the enormous conspiracy alleged in the indictment. 

The Anti-Comintern Pact in question or what the parties named as 
"Agreement against the Third International", stood as follows: 

"The Government of the German Reich and the Imperial Japanese 
Government, recognizing that the airn of the Communist International, 
known as the Comintern, is to disintegrate and subdue existing states 
by all the means at its command; convinced that the toleration of 
interference by the Communist International in the internal affairs of 
the nations not only endangers their internal peace and social well
being, but is also a menace to the peace of the world ; desirous of 
co-operating in the defense against Communist subversive activities; 
have agreed as follows: 

Article I 

The High Contracting States agree to inform one another of the 
activities of the Communist International, to consult with one another 
on the necessary preventive measures, and to carry these through in 
close collaboration. 

Article II 

The High Contracting Parties will jointly invite third states whose 
internal peace is threatened by the subversive activities of the Communist 
International to adopt defensive measures in the spirit of this agreement 
or to take part in the. present agreement. 

• 
Article III • 

The German as well as the Japanese text of the present agreement is 
to be deemed the original text. It comes into force on the day of 
signature and shall remain in force for a period of five years. Before 
the expiry of this period the High Contracting Parties will come to an 
understanding over the further method of their co-operation." 

The accessory Protocol to the Pact was in the following terms : "On the 
occasion of signing today of the Pact against the Communist International, 
the undersigned Envoys plenipotentiary agreed as follows: · 

(a) The authorities of the two contracting parti<io" will closely co-operate 
with each other as regards the exchange of information relating 
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rnern and defense rneasures 

take drastic 
with 

are 
its destructive 

and made known to 
entered into between 

and attached to the Anti-Comintern Agreement". The 
Prosecution is that ''the Pact was converted into a 

the secret with the necessary protocol and 
the German assurance that its political treaties with the Soviet, such as the 

of 1922 and the Neutrality Treaty of 1926, were not regarded 
as to the secret and its obligations'', 

In his speech of the 28th November, Mr. Litvinov also attached sm1ster 
not much to the as to this secret I.Ie said: 

"¥!ell-informed refuse to believe that in order to draw up the 
two short-tailed articles which have been published of the German-Japanese 

and a German 
been conducted amidst the greatest secrecy, and kept secret even from German 
and Japanese ofJicialljjiplomacy. It is not surprising that there are assumptions 
that the German-Japanese agreement is written in a special code in which 
anti-Communism means something entirely different from what is written 
in the and that people decipher this code in different ways ..... 
As for the Japanese-German agreement which has been published, it really 
has no meaning whatsoever, for the simple reason that it is only a cover for 
another agreement which was simultaneously discussed and initialled, and 
probably also signed, and which was not published and is not intended for 
publication. I declare with a full sense of responsibility that it was precisely 
to the working out of this secret document, in which the word Communism 
is not even mentioned,,.that were devoted. to the fifteen months of negotiations 
between the Japanese military attache and the German super-diplomat." 
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This secret agreement is Exhibit 480 before us. It runs as follows: 

"SECRET ATTACHED AGREEMENT TO THE AGREEMENT 
AGAINST THE COMMUNIST INTERNATIONAL 

"The Government of the German Reich 
and 

"The Imperial Japanese Government 

"In the recognition that the Government of the Union of Soviet Socialist 
Republics is working toward the. realization of the goal of the Communist 
International and wants to use its Army for this cause, 

"In the conviction that this fact not only threatens the existence of the 
High Contracting States, but World Peace in general in a most serious way, 

"Have agreed for the preservation of common interests as follows: 

"ARTICLE I 

"Should one of the High Contracting States become the object of an 
unprovoked attack or unprovoked threat of attack by the Union of Soviet 
Socialist Republics, the other High Contracting State obligates itself, not to 
carry out any measures which would, in their effect, be apt to relieve the 
position of the Union of Soviet Socialist Republics. 

"Should the case, mentioned in Clause I occur, the High Contracting 
States will immediately consult which measures they will use to preserve their 
common interests. 

"ARTICLE II 

"The High Contracting States will during the validity of this agreement 
and without mutual assent conclude no political treaties with the Union of 
Soviet Socialist Republics which do not conform to the spirit of this agreement. 

"ARTICLE III 

"The German as well as the Japanese texts will be regarded as the 
originals of this agreement. It goes into force at the same time M the agree
ment against the Communist International which was ~gned today and has 
the same length of validity." 

So in the secret agreement Japan and Germany agreed that if one of 
them were unprovokedly attacked or menaced by the Soviet Union, the other 
would not carry out any measure which would in effect relieve. the position 
of the Soviet Union, and that both would immediately consult on measures 
to preserve their common interests. It also provided that during the five year 
period of the agreement the parties would nbt without mutual consent conclude 
political treaties with the Soviet Union which did not conform to the spirit 
of the agreement. 

Certainly this secret agreement relates to the U.s.s.R. But I cannot say 
that it had anything aggressive in it. 
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The .Pact was renewed m :November 
this renewal this secret 

of date, on 

Mr. 
i tsel.f that 

of the Cnmintern 
and 

"Of course it cannot be 
Soviet Russia and the Cornintern. 

of this as indicated Hirota 
484, p. 22,480). Indeed it was in sinister nature of this 

relationship between the two that the Japanese Government 
considered some international agreement against the Comintern necessary 
in order to combat the menace of its destructive activities. 

"As to the Secret Protocol attached to the Anti-Comintern Pact, its con
tent was also defensive, having in view only the contingency when one 
of the participants was unprovokedly attacked or menaced Soviet Russia. 
It did, however, not stipulate a mutual assistance between the parties for that 

only an obligation not to take any such measures as to relieve the 
and Arita in the Privy Council 

how the Soviet 
and how Japan was 
increased Scwiet Army in the Far East 

"Hirota explaine(ii that the object of tbe pact was simply to make it an 
instrument for preparing for checking the armed pressure of the Soviet Union 
and Bolshevistic activitie~ (Exhibit 484, p. 22,482). It is indeed a very far
fetched assertion on the part of the prosecution to claim that the Ant~

Comintern Pact was converted into a military alliance by this secret agree
ment. We claim that nothing of a nature of military alliance is included in 
these agreements. 

"Further statements of Hirota and Arita in the Privy Council proved the 
defensive and peaceful character of the agreements, leaving no room for any 
doubt in this respect. 

"Both declared th,itt Japan should of course refrain from taking any 
positive measures which might aggravate relations with the Soviet Union, 
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and would always do its utmost to maintain and promote amicable relations 
with Britain (Exh. 484, p. 22,482)." 

Japan, during the first decade after Russian Revolution, had shown less 
concern with the dangers of "Russian Revolutionary propaganda and sub
versive action abroad" than had several of the democratic countries which 
were much further removed from possible source of infection. "Indeed in 
1925, when the Communist danger was looming large to European eyes, when 
the U.S.S.R. was still ranked generally as an outcast, when Communist 
influence was at its height in China and when no 'Manchukuo' existed to 
serve as a buffer between J<~pan and Russia, the Japanese Governmelft had 
made a treaty with Moscow re-establishing friendly relations; and the first 
Soviet envoy to Japan had been warmly received on his arrival in that 
country." 

Several factors were responsible for the change of attitude which after
wards took place in Japan. The Survey of International Affairs 1936 gives 
an account of such factors thus: 

"In the first place the governing power in Japan, which had in 1925 
been in the hands of comparatively liberal statesmen, had passed in the 
meanwhile largely into the control of military class composed of men who 
were intensely nationalistic and to whom the Communist theory of the state 
was anathema. Under their influence and guidance Japan had assumed for 
herself a 'mission' in the Far East. This not only implied a demand to be 
treated as the 'sole stabilizing force' in that part of the world ; it also meant 
that Japan saw herself as the divinely appointed "promulgator of a particular 
type of political and cultural ideas". In the fulfilment of this role she found 
herself faced with the formidable competition of Communist doctrines 
spreading among the Chinese and Mongolian peoples, whom she wished to 
bring under her influence. Finally Russia herself, the personification of 
Communism, had grown from a harmlessly weak neighbour to a powerful 
military rival whose power imposed restrictions upon Japanese expansionist 
aims that were intolerable to the Japanese militarists. 

"Accordingly the rulers of Japan-who had been successful, so far as 
appearance went, in dealing with Communism as a domestic problem by 
means of drastic suppression and by diverting agrarian discontdh into other 
political channels-had come to regard the spread of •Communism on the 
East Asiatic mainland as Japan's principal external danger; and there is no 
question but that the repulse of this danger was the motive underlying a very 
large part of Japan's actions in Manchuria and North China from 1932 
onwards. Co-operation against Communism had from the start been among 
the demands most vigorously pressed upon the Chinese Government ; and 
when, after the breaking up of the Chinese Communist bloc in Kiangsi in 
1935 and the dispersal of the 'Red' forces, there was a strong reinforcement 
of the Communist centres in the north-west of China in close proximity 
to Japan's projected line of advance, this served to increase Japanese 
apprehensions." • 

. If this was the background, on the Japanese side of the picture, to the 
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German-Japane(le Anti-Comintern I do not see how we can accept the 
Prosecution theory of its conspiratorial character. The Surveyor says: '~In 

the of the National-Socialist regime in Germany there were already 
signs a rapprochement between and Japan, who had a natural 
bond of union", not in any common design, but "in their common 

of isoiation and their comrnon fear and hatred of Bolshevism." 
with its European repercuRsions or its reper

due to wild 

been zones." .... 
But now we have the secret agret:ment and now we .know that it was 

only a defensive alliance against the U.S.S.R. It would have served none of 
the purposes speciiled by the Prosecution. 

The militarists of were not alone in their fear of Communism and 
in a~sociating such fear with the U.S.S.R. Vve know that even the United 
States could not free itself of that so much so that it was afraid of 
aocox·arng its recognition to rl1e U.S.S.R. until November 16, 1933. In 1919 
President Wilson declared "we cannot hold relations with 

of a government which is determined and 

the U.S.S.R. with "the continued 
of this comftry". In 1923 he said: 

whose diplomats will be the 

conclusive evidence that those in control at Moscow have not given up their 
.original purpose of destroying existing governments wherever they can do so 
throughout the world". Kellogg in 1928 issued a statement 
characterizing the U.S.S.R. as "a which hold it as their mission to bring 
about the overthrow of the existing political economy and social order 
throughout the world and to regulate their conduct toward other nations 
accordingly". According to him even "a recognition of this Soviet regime 
has not brought about any cessation of interference by the Bolshevik leaders 
in the internal affairs of any RECOGNIZING coUNTRY ..... " "Indeed, there is . 
every reason to believe", says Secretary Kellogg, "that the granting of 
recognition and holdiqg of discussions have served only to encourage the 
present rulers of Russia in the policy of repudiation and confiscation as well 
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as in their hop that it is possible to establish a working basis, accepted by 
other nations whereby they can continue their war on the existing political 
and social order in other countries." 

~s I have already pointed out in an earlier part of this judgment, the 
Russian protest, that the government of U.S.S.R. had nothing to do with the 
Third International, was not accepted by the then world. The Surveyor of 
International Affairs, in his survey of the year 1932, characterized this protest 
as the display of that curious state of mind which must be regarded as one 
of those relics of an archaic psychology which lingered on in . the field of 
International relations and which constituted one of the most formidable 
obstacles to the progress of civilization in. this particular sphere of social life. 

It should also be remembered in this connection that, by the year 1932, 
communism had become an organized and effective political power in 
China, exercising exclusive administrative authority over large stretches of 
territory, and, that, the Chinese Communists were in some degree affiliated 
to the communist pa:ny in Russia. As I have already pointed out, there were 
circumstances which led the world to believe that Communism in China was 
really bone of the bone and flesh of the flesh of its Russian homonym, and, 
that, at the turn of the years 1931 and 1932, the world was faced with the 
possibility that the renewal of relations between Moscow and Nanking, as 
a result of the resumption of diplomatic relations on the 12th December 1932 
between •the Russian communist government at Moscow and the Kuomintang 
Central Government of the Chinese Republic at Nanking, might be followed 
by an elimina'tion of the discomfited Nanking Government and the dis
credited Kuomintang in order to make way for an alliance between the 
Russian Soviet Union and the Chinese Soviet Union of the same colour. 
A geographical corridor between Russia and the Chinese communist domain 
in the Yangtse Basin was offered by the Soviet R~public of outer Mongolia, 
which was under Moscow's aegis, and by the Chinese province of Shensi. 
The possibility that the Chinese and Russian communists might join hands 
was thus to he reckoned with. If this was the world fear, I do not see why 
should we condemn the Japanese statesmen if they too shared this fear and 
took what measures they considered likely to be the efficient chick. In any 
case, why should we read into this alliance any aggressive.design, remembering 
that even now the whole world is reverberating with the sounds of such 
alliances. 

The prosecution at last says that "the real significance of the Anti
Comintem Pact did not lie in its immediate or practical effects, regardless of 
their great importance for the effectuation of the conspiracy. It lay in the 
fact that by concluding the pact Japan took her first step toward allying 
herself with Germany, the then leading aggressive nation of Europe, if not 
of the world. The Japan of the conspirators found in Hitlerite Germany 
a kindred spirit." 

I do not know if this association by itself woul<i fix any guilt on the 
present accused. But this has no bearing on the present question. 
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corne to the which is Exh. 43 the case. It nms 

PARTITE , GERMANY AND ITALY. 

of 
the first essential for 

)r establishment of new order in 

under the common 

and shall recognize and the leader-
-m for establishment of t1ew order in Great Asia. 
e and shall agree to co-operate with 
:r in carrying out the aforementioned policy; and, further, if and 
one of the signatories be attacked by any third power not presently 
1 the European war, or the China Incident, the other. two 
Ler in any way, political, economical or military. 
le IV.-In order to effect this alliance, a joint specialized committee, 
of members appointed by each power of Japan, 
md Italy, shall meet as as possible. 
le V.-Japan, Germany and Italy shall confirm that the above 

on. 
[e Vl.-Th~ alliance shall become effective on the day of signature 
remain in force for the period_of 10 years. 

demand of any one of the signatories before expiration of the 
>ignatories will confer over its renewaL 
vidence for the conclusion of this alliance, the undersigned, duly 
by each respective nation hereby, has signed his signature on this 

his day of twenty-seventh, the month of September, the Fifteenth 
:wwa, that is 1940 A.D.; the twenty-seventh day of September of 
~hteenth year, 3 copies were made in Berlin." 

concluded on 27 September 1940 long after the China Incident 
after many fircumstances had affected the position of Japan in 
1al life. 
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The evidence adduced in support of the several matters rcfe 
the Opening Statement of Mr. Tavenner was mainly documenta 
are exhibits 36, 37, 39, 43, 45, 49 and 477 to 609 in the case. 

The evidence is voluminous. But we must again recall to ou: 
question which we arc considering here. The question whether b 
into these Pacts with Germany and Italy and by collaborating ' 
Powers Japan committed any offense is a distinct one, very cliff( 
the question how far the facts sought to be established by this v 
material evidence the PRESENT PROBANDUM-THE OVER-ALL CONSPIRACY 

in the indictment. 
For our present purpose, the factum of Japan's alliance with 

and Italy really does not lead us very far. It is the OBJECT of su< 
as suggested by the prosecution which is material and which, if ~· 
would mean much. 

There is, of course, nothing in the evidence itself which any\ 
of this object. Explicit reasons as disclosed by this evidence are qt 
and certainly do not support the prosecution case. 

The question therefore resolves itself into this: whether fron 
evidence and the circumstances we arc led to the inference of th 
purpose. The prosecution invites us to draw such inference. Tl 
it would be acting on mere conjecture if we draw such an infc 
the materials before us. Unless we are prepared to adapt t 
circumstances disclosed by the evidence to one another and strai 
little to force them to form parts of one connected whole sup] 
wanting links by mere guess or conjecture, we cannot draw the 
inference. As regards the Anti-Comintern Pact we have already 
plausible and authoritative explanations. 

It is needless to point out that in International relations alli 
counter-alliances arc not necessarily based on ideological differ 
uniformities. As has been ably demonstrated by Dr. Schwarzen 
a system of power-politics the overriding strength of the need 
relations of friend and enemy according to such impersonal pri 
what may be called 'bad neighbour policy' can be gauged f1._,n 
which interests of power-politics and ideological fronts seemed 
The most superb refutation of the doctrines of ideological fronts 
seen in the alliance between the democratic states and the U.S.S. 
between the U.S.S.R. and Germany. These experiences ought 
warning against over-estimating the importance of ideological difk 
uniformities in the international sphere. 

These alliances in international life arc entered into to fu1 

important functions. "They are the compensation for an imagine 
inferiority of a state as compared with a rival Power." There W< 

wrong if the Pact was, as is said by the Prosecution, designated an< 
to create impression in all countries that the signatories constitute< 

• front. 



• DEFENSE ATTORNEY AT IMTFE IN ToKYO 

Mr. Caudle, Defense Attorney presenting Toshio Shirat01·i at the 
International A1ilitary Tribunal For The Far East, proposes a 
dismissal of the case against his defendant for lack of evidence, 
during the T¥ar Crimes Trials of the 26 alleged Japanese War 

Criminals in the War 1\finistry Building, Tnlzyo, Japan . 

• 
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with Germans. 
observations >vere conducted of 

Ac m.y conversations Ribbentrop 
Stahmer or his successor was sometimes present at my 

There was, however, no stenographer or recorder 
of these conversations n1ust have been made afterwards 

from memory, some of rhern even several days after the conversations. 
cannot be accurate." "With to the documents 

concerning my conversation with I fmd that they were generally 
one-sided favourable for Ribbentrop. Sometimes it is 

in German Government within the 

these 
I 

m.ilitary and.,in distributing these documents to such people he had 
to resort to this sort of internal-political maneuvering in order to show the 
success of the policy initiated by him." . . . "In the records 

such people as Vi/eizsaecker, etc., on my convcrsa. 
tions with them, which arc now in exhibit in this trial, there arc rnany 
matters of which l have no recollection. They evidently drafted these 
documents, adding much to 1ny informal chats and putting them in such 
a form as to make it appear as if they had important talks with me, and 
then presented them to Ribbentrop." I sec no reason why we should not 
accept this statement of the accused. 

The accused OSHIMA gave his own appreciation of the PURPOSE of the 
Japanese Government in concluding the anti-Comintern Pact and the secret 
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agreement with Germany. According to him the Pact was to serve threefold 
purpose: "First: Inasmuch as Japan was INTERNATIONALLY isolated after the 
Manchurian Incident, it was desirable to remove that uneasy feeling by 
finding some ally or allies; Secondly: Since the destructive activities of the 
Comintcrn were rampant in Europe and in Asia at the time, eating into the 
internal structure of nations as seen in the Spanish civil war and the 
communist rebellion in China, it was felt advisable that as many nations as 
possible should join hands and take countermeasures ; this was especially 
necessary for Japan in view of the resolution of the Seventh Congress of the 
Comintern in Moscow in 1935 which declared Japan and Germany as its 
primary enemies; and Thirdly: Japan was keenly feeling pressure from 
Soviet Russia at the time. Russia had developed her heavy industries by the 
Five-Year Plan and had increased her armament to a great extent. She had 
considerably reinforced her army in the Far East. 

"Therefore, Japan wanted to come to a political agreement with Germany 
which was similarly situated vis-a-vis Soviet Russia, in order thus to make 
her position more secure against the Russian pressure." 

The accused gave us a detailed account of the negotiations relating to 
the Tri-Partite Pact and its object. Whether we accept this account in its 
entirety or not, it cannot be denied that Japan at that time was in need of 
providing against diplomatic isolation and I do not think there is anything 
in the prosecution evidence which would lead us to reject this explanation. 
The evidence of SmRATORI also in substance offers the same explanation. See 
also, in this connection, the statement of Major General Francis Stewart 
Gilderay Piggot C.G., D.S.U. (Exh. 3,548) wherein he opines that "the very 
origin of the Three-Power Pact was really Psychological rather than Political, 
due to Japan's feeling of loneliness." 

In a society in which the interests of members are primarily conflicting, 
the main concern of each entity must necessarily be directed towards self
preservation. The Society of States which has developed is composed of 
nations too strong and too self-conscious to permit any of its members to 
attempt to solve its problem of self-preservation by means of impartial 
universality. On the PLANE oF PowER-PoLITics, therefore, the only realistic 
alternative for those countries, which were neither geographical'ly nor poli
tically in a position of exceptional security, was providea by the principle of 
the balance of power, the only factor of relative stability in a world divided 
by alliances an!l counter-alliances. In the very nature of it, this polity 
involves continuous efforts at balancing in order to avert the ever-present 
danger of the preponderance of one or other group. 

Any sECRECY observed in relation to such Pacts does not necessarily 
indicate their sinister object. Secretiveness is usually associated with Power 
diplomacy: it is an inherent element of Power-Politics. There was no dearth 
of secret treaties, pacts or understanding between the Allied Powers as well. 
We have evidence of secret understanding between Stalin and the Allied 
Powers whereby Stalin undertook to join the war agFinst Japan though at 
that time Japan and the U.S.S.R. were, to all appearance, in friendly relations. 
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~fl1c Prosecution case U.S.SJ:t stands 
vviU be convenient to 

resources 
of the fruits of her successes. 

J9!8 in the 
of the then Japanese 

i11 the Maritirne Provinces. 
offered to establish the towards the Far Eastern 

Soviet Republic in 1922 and invited us to compare the same with her later 
Manchurian Policy of 1931 and hold that Japan's aggressive aspirations of 
1931 and the method adopted by her for their realization were the same as 
in 1922. Japan's attempt to seize the Soviet Far Eastern territories failed. 
But the militarists could not their natural resources. She 

her withdrawal from rhe Soviet Tc;:ritories as a retreat 
forced on her by the circumstances. The Japanese militarists and politicians 

the of vVar II with this eSGl.bli:shcd 

statement: " 
.l. The propagijinda activity of Japan: The Japanese were out: 

(a) That the Russo-Japanese war and the war between Japan and 
China preceded World War I ; 

(b) That Manchurian Incident preceded 
(i) the German Nazis' coming to power, 

(iz) the annexation of Abyssinia, 
(iii) the Civil war in Spain, 
(iv) the remilitarization of the Rhine area; 

(c) That the Sino-Japanese Incident preceded the annexation of 
Czechoslovakia and Albania and the Anschluz. 

(d) That the~ were the initiators of world fascism and world 
aggression. 
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2. The features common to all the three main aggressors of our time: 
(a) Advocacy of brutal nationalism,-an attempt to impress upon 

their people the idea of their alleged right to rule over other 
peoples; 

(b) Utilization of the State machine itself as weapon of crime. 

3. The development of the Japanese aggression against the Soviet Union 
during the period covered by the indictment: 

(a) The aggression progressed in such a way, that, though only on 
two occasions it led to the state of an open, though undeclared 
war, the conduct of Japan in regard to the Soviet Union for 
the rest of the time was such that the Soviet-Japanese relations 
could by no means be fitted into the notion of "State of 
Peace"; 

(b) The whole period of the Japanese aggression against the U.S.S.R. 
covered by the Indictment is divided into four parts, 
namely,- • 

(z) the period from 1928 until the seizure of Manchuria; 
(ii) the period from 1931 to 1936; 

(iii) the period from 1936 until the outbreak of the big war 
in Europe in 1939; 

(iv) the last period until the surrender of Japan. 

The learned counsel for the prosecution offered to prove the following: 

I. Japan grossly violated all the pledges given by her 
(a) in the Portsmouth Treaty of 1905 

(z) not to carry on any military preparation either in Korea or 
in Manchuria directed against Russia ; 

(ii) not to use the Manchurian railroad for military purposes; 
(b) in the Peking Agreement of 1925 

(z) not to support directly or indirectly any organizations or 
groupings whose activities would be hostile to the Soviet 
Government. 

2. (a) Japan created on the Manchurian territory the so-Filed "Kyo
We-Kai" society, the membership of which later on reached 
4·5 millions. • 

(b) In spite of the obligation, which the Japanese Government took 
upon itself in the Peking Convention of 1925, the Kwantung 
Army command making use of the funds specially assigned 
for the purpose, undertook the organization of elements hostile 
to the Soviet Union, elements that were among the Russian 
emigrants living in Manchuria. 

(c) The Japanese created a special organization "Bureau of Russian 
Emigrants" which was connected in its structure with the 
''Kyo-We-Kai" society and worked und~r the direct leadership 
of the so-called Japanese military mission in Kharbin, 
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the Soviet Union was 
(i) While preparing for this first step the Japanese military 

during the period of 1928--1931 and later on as well, were 
planning and on an underground war of sabotage 
against the Soviet Union. 

The of took active 
m all these sabotage activities. 

In VIew of this aggressive design, Japan refused to conclude a 

base for an attack 
"' cation of the Soviet Union. 

(e) On Nov.rmber 25, !936 the so-called Anti-Comintern Pact with 
was signed 

attached to rbis Pact which 
Soviet Union. (Exh. 36) 

4. Japan's actual acts of aggression: 

(a) The Suvi.eL Governmem in i935 was forced to agree to sell the 
Chinese Eastern Railroad, at a low price. 

(b) In summer of 1937 Japan began a new round of aggression m 
China. 

(c) In the following year, 1939, they renewed their aggression, this 
time oi'f the territory of the Mongolian People's Republic. in 
the Nomon-Gan Area. 
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5. Japan's aggressive alliances: 
(a) The anti-Comintern Pact of 1936 together with the Secret 

Agreement. 
(b) On September 27, 1940, the Tri-partite Pact was concluded. 

6. (a) On 13 April 1941 Neutrality Pact between Japan and the 
U.S.S.R. was signed. 

(b) Germany treacherously violated the non-aggression Pact on 
June 22, 1941 and attacked the Soviet Union. 

(c) Japan was feverishly preparing for a ·military attack against the 
U.S.S.R. 

(z) She decided not to enter into the war with the U.S.S.R. 
only for the time being, but to use arms if the German
Soviet war goes on in a way advantageous for Japan; 

(iz) Till that time Japan would secretly carry out military 
preparations against the U.S.S.R. under the cover of 
diplomatic negotiations ; 

(iii) Following this decision the Japanese General Staff and the 
Kwantung Army Headquarters worked out special plan 
of secret mobilization; 

(iv) In 1942 about 35% of the Japanese entire Army were 
concentrated in Manchuria. 

The evidence on this Phase also has been very voluminous. Whatever 
else this evidence may establish, it docs not indicate the over-all conspiracy 
nuw under our consideration. As I have pointed out elsewhere, at least so 
far as the U.S.S.R. is concerned, Japan did not take any aggressive steps 
against it throughout the period of war, and even Germany ·could not induce 
her to take such steps. · 

The evidence that has been laid on this Phase covers the entire history 
of Russo-Japanese relations. I do not see how the events of 1904-05, of 1918, 
or of 1922 are relevant for the purpose of the present case. 

We have noticed the reason for its introduction given by the Prosecution 
at the opening of the case. General Vassiliev in the final summation of the 
evidence on this phase urged that "many of the events from -1.928 to 1945 
become more explicit in the light of the acts of agg~ssion committed by 
Japanese Imperialism prior to that period of time. In this aspect the 
aggressive acts which the major Japanese war criminal suspects are charged 

, witJ:l are closely linked up with the war of Japan against Russia in 1904-05 
and with the Japanese intervention in Siberia in 1918-22". 

, We are here to consider certain charges against the present accused in 
respect of certain alleged acts of theirs against the Union of Soviet Socialist 
Republics. This Union of Soviet SoCialist Republics de facto came into 
existence only in 1917. Its de jure existence in international society did not 
begin before it was recognized by some of the civilized powers in 1924. The 
United States of America withheld recognition till 19.1.3. Japan accorded her 
recognition de jure in 1925, and at least from that date1 a new chapter ill 



evidence at the 

I do not 
years 1904-05 or 1918-22. The historical 

are relevant in so far as the 
of the conditions in the Far East, thus putting them 

in their proper perspective. 
We may srart with the date when the of after more than 

two centuries of strict or, more correctly, was made to 

enter, again into relations with the omer world, under the terms of treaties 
obtained by the Western Powers from her by methods which, when later 
on imitated by in relation to her neighbours, were characterized by 
these very treaty powers as aggressive. To understand the origin and 

of these new which resulted in the admission 
to the family of and finally, to a place among the five great 

Allied and Associated Powers in the First "World War, we should our 
consideration from at least these treaties. 

ar<; whatever 
least, indica<te any aggressive mentality of Even if we 
everything that was.. done by the ·western Powers during this period was 
done by them with a "noble purpose of a pure heart" and only to give 
Japan the blessings of western intercourse, the method adopted in doing this 
was certainly not aggrecable to Japan. In international law, however, it was 
only "the peaceful opening" of Japan. 

The treaties of 1854 and 1855 with the United States, Great Britain and 
Russia were the starting points of this story. The Japanese had to grant 
every formal "request" for a treaty. But these were only the beginning. 
New demands and further concessions were to follow. 

In July 1857 "a United States ship arrived at Shimoda with news that in 
June, China had bee11 forced to sign new treaties with Great Britain and 
France, under pressure of their ships and men, and with Russia and the 
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United States. And it was reported that the victorious allies were about to 
proceed to Japan with their fleets." This news cr'eated consternation at the 
capital. Early on the morning of July 29, Japan agreed to sign a new treaty. 
"The success of the European intervention in China would probably occasion 
a strong effort to secure similar terms from Japan. If the Imperial Court 
had continued to forbid further concessions then hostilities might easily 
have followed ..... " "Within a few weeks, representatives of Russia and 
Great Britain arrived from China, to be followed a little later by the envoy 
of France. From Nagasaki came the Dutch agent also seeking a new treaty." 

Japan had to enter into these four treaties. We are told that "if 
concessions had been won through the presence of imposing armaments, the 
new intercourse would have been inaugurated under conditions which would 
have rankled in the breast of every Imperial supporter." It is difficult to 
see how the method actually adopted prevented this rankling. We do not 
know exactly w4at "condition confronted" these, Western powers entitling 
them to take these actions. But international society would view these only 
as "marches or events ruling and overruling human action." 

If all these treaties, thus procured, benefited Japan, it also created a 
feeling which is best expressed in the following communication of the 
Shogun to his feudatories advocating the restoration of authority to the 
Imperial Court: "Our intercourse with foreign powers becomes daily more 
extensive, and our foreign policy cannot be pursued unless directed by the 
whole power of the country." 

Then follows Japan's struggle for getting revision of these treaties. This 
struggle continued till the year 1894. During this period, Japan made every 
eif:ort to master the great contributions of western thought and science. 
Perhaps Japan also realized that in the world in which she had Leen thus 
forced to appear, right and justice were measured in terms of battleships 
and army corps. 

The Japanese efforts to get these treaties revised were certainly not blame
worthy. The principal points at issue between Japan and the treaty powers 
were concerned with tariff autonomy and extra-territorial jurisdiction, both 
in impairment of Japan's sovereign right. 

The Japanese naturally desired to escape from the limitatl'bns imposed 
on their right to fix their own tariff laws. Some of \he great commercial 
powers wished to retain the advantage created hy the conventional tariff. 
They were loath to agree to any treaty revision which would restore tariff 
autonomy to the Japanese. The United States alone was consistently 
favourable t~ this desire of Japan. 

Although the principle of sovereignty was involved in the conventional 
tariff also, a more serious impairment arose from the extra-territorial rights 
of the foreigners. 

We cannot afford to ignore the possible effects upon Japan of this long 
struggle for the revision of such treaties. "One effect was to stimulate the 
adoption of western methods in order to assimilat!lj the government and 
especially the judicial administration to those of the West. But it could 
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and Tesidents." 

the United States toward 
was The statesmen never 
for a moment hononrahle intentions and the goodwill 
of the American Government. 

and her neighbours, we shall, first 
of all, take up her friction with China, which led to the war between the 
two countries in for this purpose, shall begin with the incident 
at which Korea gave the United States a cause for offense. 

In August 1866, the American merchant 

months later 
tried to fm;o:e 
French were 

an American ship of war visited Korea to ascertain the 
fate of the crew of the General Sherman, but without success. 

of these events, the Grand Council of the Shogun, on May 10, 
1867 offered to General of America, Japan's friendly intenen-
tion, and proposed to send a mission to Korea for this purpose. 

A mission was sent by Japan but was not received by Korea. 
The United States, however, did not give up the idea of securing some 

explanation from the Koreans. In 1871 a strong squadron was sent over to 
China, bearing Mr. F. F. Low, the American Minister, for the purpose of 
securing a treaty. In this year the Japanese also sent over a mission to 
negotiate a treaty witl; China. 
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On July 29, 1871 a treaty between Japan and China was signed at Peking. 
This treaty is of interest, in view of later developments, because its terms 
were absolutely reciprocal. This treaty had scarcely been signed when TWO 
occASIONs FOR coNTROVERSY arose ; one, over the Chinese claim to suzeraintv 
in Korea, and the other, over the possession of the Ryukyu Islands. 

The Ryukyu Islands, which lie between Japan and Formosa, had accepted 
political obligations to both Japan and China. In December 1871, sixty-six 
natives of Ryukyu were wrecked on the southern coast of Formosa; fifty
four of them were murdered by the Formosans. Japan decided to take action 
in the matter and proceeded to ascertain what responsibility China assumed 
for the acts of the Formosans. The Chinese Government practically denied 
all responsibility saying that the Formosan aborigines were beyond the reach 
of the Chinese Government and culture. They, however, claimed that the 
Ryukyuans were Chinese subjects. This the Japanese promptly denied. 

The Japanese Government decided upon an expedition to Formosa. 
Public notice of the intentions of the government was given in a proclama
tion on April 17, 1874. It recited the murder of fifty-four people of Ryukyu 
in 1871 and the looting of the property of four Japanese in March 1873. 
It repeated the verbal statement of the Chinese Ministers about the Formosans 
and announced : 

"As this island of Formosa is near to Japan, and such wrecks as described 
may occur again, it seems necessary for the protection of our commerce 
that the people inhabiting these parts of Formosa should be restrained from 
committing such acts in the future. And in pursuance of this determina
tion Saigo, as chief, with a number of subordinates, has been dispatched 
thither, with .instructions to investigate the preceding matters, and to institute 
such proceedings as shall guarantee safe conduct for our people in the 
future. As it may be possible that these people may not pay proper regard 
to his mission, and create a disturbance, a sufficient guard has been dispatched 
with him." 

This expedition, it must have been noticed, was not unlike that of 
Commodore Perry to Japan. But in the case of Formosa there entered at 
once the question of Chinese sovereignty. • 

General Saigo, with the main body of troops, whifh finally numbered 
3,600 men, landed in Formosa on May 22. Several engagements with the 
savages took place, and the operations were conducted with great difficulty 
because of the wild nature of the country. Informal negotiations' took place 
with Chinese representatives !>CUt over from Amoy, but, as they demanded 
that the Japanese withdraw and offered no satisfactory guarantees, no agree
ment could be reached. It should be noticed here that three American 
citizens had been employed to serve with this Japanese expedition. General 
Le Gendre was one of them. 

In July General Le Gendre was sent on a mission to Amoy to discuss 
the matter with the Viceroy. He was arrested there, by the American consul, 
and sent to Shanghai, where he was released. He promptly started north 
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until October 30. Twice 

savages 

m 1875. 
In a 

were fired upon, and in retaliation 
seamen, in the coast, 
the fort was bombarded and its armament 

of peace 
a High Commission to 

with Korea. 

seem to have been followed by the Japanese in 
this respect. One was that of the mission to Japan, and the other was 
that of the French with Annam in 1874. Annam, like Korea, was 
a vassal state of China. By the of 1874, France recognized the entire 
independence of Annam and .granted the king protection against foreign 
aggression and internal disordeL In this treaty, .Annam seemed 
to dissolve her old relations with China, although she had no intention of 
doing so. The Japanese, following this precedent, inserted the following 
clause in their treaty with Korea: 

to consider treaty as breaking on the 
part of the two neighbouring states . 

• The Korean treaty of 1876 was modelled on the Commercial treaty which 
Japan had negotiated with the Western Powers. The Japanese in Korea were 
to eniov e::ttra-territorialitv in criminal matters. This treatv thus resulted in 

·' " " .! 

"the peaceful opening" of Korea exactly as the United States had opened 
Japan twenty-four years before. 

China, however, claimed suzerainty over Korea ;~nd the relation between 
China and Japan came to the very verge of war. 

By mutual understanding, the parties agreed to submit their case to 
General Grant, formerly Commander-in-chief of the American Armies and 
recently President of ,.the United States. This was a purely informal and 
unofficial reference, At Peking, General Grant had several interviews with 
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Prince Kung_ and Li Hung-chang, the great Viceroy, and a formal statement 
of China's case was submitted to him. 

On the 20th June 1879 the General arrived at Nagasaki. The matters in 
controversy between China and Japan were carefully considered by him, and 
his views were set forth in dispatches which were transmitted to the Emperor 
at Tokyo and to Prince Kung at Peking. 

In regard to the Ryukyu dispute, General Grant advised the Chinese 
government to recede from its contention. 

In the case of Korea, he proposed a joint INTERNATIONAL coNTROL of the 
political affairs of the kingdom. "This arrangement", he said, "may not be 
entirely satisfactory to either country, but it will satisfy the conscience of 
the world and thus shut the door to unfriendly European interference in 
Oriental affairs, which, above all things else, should be the policy of both 
China and Japan. Any amicable adjustment of these questions between the 
two countries is better than war. Your quarrels are their opportunity for 
unfriendly intervention, and, if war should ensue between the two countries 
over either of these questions, the Powers of Europe will end it in their own 
way, in their own interests, and to the lasting and incalculable injury of 
both nations." 

General Grant's pacific advice in the matter of the Chinese relations 
was accepted. Not only was a peaceful solution of the Ryukyu controversy 
found, but the Japanese tried to negotiate a treaty of defensive alliance with 
China, which failed through the inveterate hostility· of Li Hung-chang. 
Peace, however, was preserved for fifteen years, and when the war did ensue, 
three of the European Powers proceeded to end it as Grant had predicted
"in their own way, in their own interests, and to the lasting and incalculable 
injury of both nations". But that is a different story to which we shall come 
later. 

The formal settlement, however, was delayed. Ultimately in 1881 China 
sent a minister to Japan to discuss the subject, and the next year both 
governments desired the good offices of the United States. Nothing, however, 
was accomplished, and the pressure of other foreign complications caused , 
China to recognize tacitly the status quo. 

The negotiation of a commercial treaty by Japan revivld American 
interest in Korea. The American treaty of friendship• and commerce with 
Korea was agreed upon on May 22, 1882. 

·Within a few months of the signing of the American treaty, came the 
first attack upon the Japanese in Korea, on July 23, 1882, resulting in the 
expulsion of the Japanese legation and the loss of several Japanese lives. 
Again the question of peace or war had to be decided, and again the Emperor 
of Japan decided in favour of peace. 

"In May 1883, General Lucius Foote exchanged the ratified American 
treaty, and took up his residence as minister at Seoul." . . . . "The following 
year came the second attack upon the Japanese legation, and this time 
Chinese troops were involved. This brought to a .head the question of 
China's right to interfere in Korea. At this time1 China was involved with 
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over troops. 
state. This 

Korean soldiers. tl:1e Chinese to leave, but 
refused go until the did so. ''By the middle of June the 

situation was most tense. Japan took the position that the rebellion had 
been due to official and and she decided to ask China 
to join her in inaugurating radical reforms which would guarantee peace 
in the future." China saying that she would not interfere in the 
internal affairs of Korea. now decided to bring about the needed 
reforms without the of China,"' 

It will be interesting 

bellicose". 
at Seoul, M1~ Sill, wrote: "I may add that Japan seems to be very kindly 
disposed toward Koroo. She seems only to desire, once for all, to throw off 
the yoke of Chinese suzerainty, and then to assist her weak neighbour in 

her position as an independent state, by aiding her in such 
reforms as shall bring peace, prosperity, and enlightenment to her people, 
a motive which pleases many Korean officials of the more intelligent sort, 
and one which I imagine may not meet with disapproval in America." It 
did not meet with any disapproval there. llut China could not approve 
of it. 

Ultimately, war took place between China and Japan. China declared 
war on July 31, 1894, and Japan on August I. "The success of the Japanese 
armies was entirely un4!xpected by many of the Europeans in the Far East. 
They had over-estimated the strength of China and failed to appreciate the 

S6 
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progress which Japan had made. By the middle of September, the Chinese 
troops had been expelled from Korea, and their fleet defeated at the Y alu." 

The treaty of Shimonoseki was signed on April 17, 1895, "but before 
that day RussiA had taken steps to bring about a three-power intervention 
to rob Japan of one of the fruits of victory. Germany and France joined 
with her, and on April 23rd, their ministers at Tokyo presented identic 
notes advising Japan to restore the Liaotung Peninsula, as the Japanese 
occupation of that territory not only endangered the existence of the Chinese 
capital and of Korean independence, but would upset the peace of the 
Orient." I have noticed elsewhere the world view of this intervention. 

"In spite of the bitterness caused by the three-power intervention, Japan 
emerged from the war with enhanced prestige and with large indemnity. 
The successful revision of the foreign treaties, which had been going on 
since 1894, meant that in 1899 she would regain the judicial autonomy which 
she had yielded up in 1858." "Japan had been admitted to the family of 
nations, but her experience in the past had convinced her that 'eternal 
vigilance was the price of peace'. In the world as she knew it, right and 
justice seemed to be measured in terms of battleships and army corps." 

"The war between China and Japan settled one problem, but gave birth 
to others far more serious. China had been compelled to recognize the 
independence of Korea, but in her place a far more aggressive power 
appeared to challenge Japan's influence in the Peninsula." 

"Between 1895 and 1904, Russia became increasingly powerful in Korea, 
until Japan was compelled to fight a second war to prevent that strategic 
territory passing under hostile control. Korea continued to be a STORM-CENTRE 

of Japanese diplomacy, as it had been ever since 1869." 
China, it seemed, "had given the three European allies what was 

practically a signed note with the amount unspecified". Up to that time, 
Great Britain had been the dominant influence in Peking, but now Russia, 
supported by her allies, France and Germany, took the lead. This became 
evident when Russia and France forced China to borrow money for the first 
indemnity payments from them instead of from British bankers. 

"Russia was also interested in securing the right to build her Trans
Siberian Railway across Manchuria to Vladivostok. This c~ncession was 
apparently gained by November, 1895." Russia's ::-.duence was supreme, 
and her plan was for the "penetration of Manchuria" though, of course, only 
"peaceful penetration". But that could not bring peace to Japanese mind. 

"Germany also had no intention of standing by with empty hands." I 
need not enumerate here how the vicious circle of demands upon China by 
her Russian and German allies went on. "The Russian fleet had entered 
Port Arthur soon after the Germans occupied Kiaochow in 1898, and on 
March 3rd a request was made for the lease of Port Arthur, Dalny, and the 
lower part of the Liaotung Peninsula. Such a lease for twenty-five years 
was signed on March 27. The effect of this proceeding upon Japan can 
easily be imagined. Within three years after Russii had taken the lead in 
forcing Japan to give up a fortress which her troops had taken in war, on 
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In 1900 "'Admiral Alexidf at Port Arthur negotiated a convention with 
Tseng Chi, .... wh~ch would have made Manchuria a Russian protecto
rate". "The first news of this agreement was published in London on 
January 3, 190!, and, although both Russia and China denied its authenti-

Japan, the United States, Great Britain and Germany warned China of 
the dange1· of negotiating with one power while she was trying to restore 
friendly relations with all. Russia pressed for the ratification of the convention. 
On February 28th, the Chinese government appealed to the United States, 
Japan, Great Britain, and Germany to join in a mediation between her and 
Russia. Russia then modified her demands somewhat and demanded that 
the convention be signed by March 26th. China again appealed to the 
powers to influence Rus,sia to extend the time for negotiation, and the United 
States again warned China and Russia not to engage in separate negotiations. 
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Germany, Great Britain, and Japan suggested that the convention be placed 
before the diplomatic conference at Peking, which Russia refused to do." 

"During the Chinese crisis, from 1898 until 1901, the United States, Great 
Britain, and Japan had worked in harmony. Each believed in the wisdom of 
the Open Door and the territorial integrity of China. And certainly no 
power had more at stake than Japan. But China was unable to defend herself 
against the thinly veiled aggressions of Russia, and Russia could count upon 
the support of France, and often of Germany. Japan had most at stake, for 
the southward march of Russia to Ice-free ports meant the eventual occupa
tion of Korea and South Manchuria, and this would be intolerable. But 
Japan, alone, could hardly face the old triple entente which had humiliated 
her in 1895. She must have some support." 

The United States had uniformly refused to enter into alliances for any 
purpose. Great Britain, on the other hand, had long feared the Russian 
advance, first toward India, and now toward Korea and China, where British 
commercial interests would be jeopardized. She was, therefore, well disposed 
to an alliance which would strengthen her against Russia in the Far East. 
"A difference of opinion arose in the highest circles in Japan as to whether 
an alliance should be made with Great Britain, which would probably lead 
to a clash with Russia, or whether an attempt should be made to settle the 
conflicting interests with the latter country." 

Russia, however, was not in a mood to tolerate Japanese interference in 
her scheme of state. So, on the 30th of January 1902, the Anglo-Japanese 
alliance was signed in London, in which "the two high contracting parties 
recognized the independence of China and Korea and declared that they held 
no aggressive tendencies in either country. The special interests of Britain 
were in China, while, in addition to those which she possessed in China, 
Japan was held to have political, commercial, and industrial interests in 
Korea". 

"The resolute actions of Japan and Great Britain caused Russia to appear 
to withdraw from her Manchurian adventure. On the 8th of April, she signed 
a convention with China in which she agreed to evacuate Manchuria within 
eighteen months, a definite zone to be relinquished each three enonths. But 
Russia had no intention of keeping this pledge." • 

In Korea, since 1895, Russian influence had steadily increased. "Japan 
had watched this tightening of Russian control with great alarm. So when 
Russia failed to keep her agreement with China, and at the close of the first 
year had not only not removed her troops from the second zone, but tried to 
secure additional privileges, it was decided, ... on June 26, 1903, that Japan 
would approach Russia directly and endeavour to secure from her an unequi
vocal assurance of her intention to respect the independence and territorial 
integrity of China and Korea." 

Russia refused to respect the integrity of China. "As the Russians were 
massing troops on the Korean border and strength~ing their naval forces 
in the Far East, Japan decided to break off negotiations. This was done on 
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Even in her with Russia in termination of war, evinced 
much toleration. "She secured of her paramount mill-

and economic interests in Korea, and forced Russia out of South 
Iv1anchuria, taking for herself the leasehold and railway rights which Russia 
had held there." 

After the Russo-Japanese war, Japan seemed to follow closely the prece-
dents set by in its with China. 

I believe it is but natural that those, whose 
peace after a war, would think of first n.L-~-~JHJ_J":, 

which 

considered ro be the fundamental task to conserve what 
could be accomplis4ed by war. 

Japan emerged from the Russian war burdened with an enormous debt 
of over a billion dollars. In return she had received the South Manchurian 
railway, half the island of Saghalien, and a nominal sum in payment of· the 
expenses of the Russian prisoners in Japan. 

"In October 1905 Count Katsura, the then premier, signed a memorandum 
with Mr. E. H. Harriman, the American railway manager, for the transfer of 
the South fvlanchurian Railway to a syndicate, w be formed by Mr. Harriman, 
which would operate under Japanese law. i\1r. Harriman proposed to buy up 
the Chinese Eastern Railway (the Russian railway in Manchuria) and secure 
transportation rights over the Trans-Siberian, thus forming a round-the-world 
transportation system,. financed by American capital." But Baron Komura 
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opposed the scheme. "He was opposed to the plan on principle, for he 
believed that, as the railway was the only valuable asset which Japan had 
won in the war, the people would resent bitterly the transfer of this pro
ductive enterprise to foreigners. On this point he was doubtless right, for 
great indignation had already been manifested because of the slight gains 
from a war which had seemed to be so entirely successful." 

The decision to exploit Manchuria seems, therefore, to have been a 
subsequent development. 

"The Chinese took the position that Japan had gallantly plunged into 
war in order to free Manchuria from the Russian menace, and to safeguard 
the integrity of China. For all that Japan had done, they professed much 
gratitude, but, in addition, they expected that Japan also would withdraw 
and thus demonstrate the unselfishness of her deeds." 

"The Japanese, in the course of the war, had arrived at very different 
conclusions. They had been compelled to fight Russia BECAUSE of the weak
ness of China. They had sacrificed much in blood and treasure and they 
were entitled to compensation. All that they asked was no more than China 
had voluntarily given Russia." Besides there was apprehension of Russian 
return. 

This sharp difference of opinion between the two countries explains much 
that followed. 

The situation in Manchuria was complicated by a struggle for railway 
concessions. China, fearing lest Japan usc her railway for political as well 
as economic purposes, tried to enlist British and the American capital in 
rival enterprises. Japan, resolved to make the most of her Manchurian con
cessions, naturally opposed all competition. 

"In November 1907 China gave a concession to British capitalists to build 
a short line from Hsinmintun to Fakumcn, with the ultimate right to extend 
it to Tsitsihar, four hundred miles north on the Trans-Siberian. Japan 
promptly opposed this concession as a violation of one of the secret protocols 
of the Peking Treaty of 1905, in which China agreed not to construct any 
main line in the neighbourhood of and parallel to the South Manchurian Rail
way, or any branch line which might be prejudicial to its interests. Great 
Britain supported Jap\ln, and the concession was not carried thr~gh." 

"At the very time that this concession was under di~cussion, the Chinese 
Viceroy of Manchuria ... negotiated ... an outline of agreement for an 
American loan of twenty million dollars with the right to establish a 
Manchurian bank which would be the financial agent of the government in 
mining, timber and agricultural development, and in the construction of rail
ways." This negotiation ultimately failed by the death of the Emperor and 
the Empress Dowager of China. 

"At this time Manchuria was considered to be one of the danger spots 
of the world. China was alarmed at the presence of Russia in North 
Manchuria and Japan in South Manchuria. Each power used the railroad 
as a powerful agency in developing its commercial ~nd political interests. 
In spite of predictions that Russia would soon strike back at Japan to regain 
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had China control of 

the Peninsula; and after that war, Russia had 

Korean 
"In Au~ust 1904 Korea agreed to accept Japanese financial and diplomatic 

advisers. The fonner was l\1r. Megata, a Harva_rd graduate, and the latter 
was Mr. Durham "White an American citizen. In November of the 
following year, a Japanese protectorate was established." 

"The United States and the other treaty powers recognized the logic of 
events and withdrew their legations from Seoul." Mr. Roosevelt realized that 
Korea "had shown herself utterly impotent for selfgovernmcnt or self
defense" and he refused to intervene. 

"During the next three years, under J'viarquis Ito, as Resident General, 
many striking improvements were made, which won the admiration of 
foreigners who were familiar with conditions in the old days." But unhappily 
that great statesman lqpt his life at the hands of a Korean fanatic in Manchuria 
on October 26, 1909. On the 22nd of August 1910 a treaty was signed by 
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which the Emperor of Korea ceded his rights of sovereignty to the Emperor 
of Japan. 

"The annexation of Korea, in spite of repeated promises to preserve its 
integrity, has occasioned the most circumstantial criticism of the indirect
ness of Japanese foreign policies. Although every step in the process was 
correct diplomatically, ... yet, taken by itself, the result was in direct oppo
sition to the pledges." 

But in a world where precedents count for much, the Japanese could 
defend their conduct by many examples. "The British occupation of Egypt 
was in violation of a pledge to retire. The Austrian annexation of Bosnia 
and Herzegovina tore up a solemn treaty. Korea was not the only weak 
Asiatic country which had passed under foreign control. And measured by 
national intc1·est the Japanese had a better claim to Korea than the British 
to their Indian possessions, the French to Indo-China, the Dutch to the East 
Indies or the Americans to the Philippines. In Korea, the Japanese could 
say with an American statesman, that a 'condition and not a theory' con
fronted them. Or, as President McKinley said, in justifying the annexation 
of the Philippines, 'the march of events rules and overrules human action'." 

After this event, both the governments of the United States and of the 
British Empire testified to their desire to maintain the traditional friendship 
with Japan by entering into treaties. 

The year 1905, which saw the triumph of Japan on Manchurian battle
fields and eastern seas, witnessed also the first signs of a change in the public 
opinion of the international world against Japan. In the United States there 
appeared the beginnings of a Japanese immigration problem as well as the 
voicing of suspicions regarding the foreign policies of Japan. I need not 
discuss in detail the immigration questions which, since then, rapidly came 
to a head. Japan was not spared the blow even though she had always tried 
to demonstrate her traditional friendship in various ways, and although she 
under the "Gentleman's Agreement" faithfully and carefully restricted the 
immigration so as to eliminate all the grounds of objection, fancied or real. 
It may also be noticed here that "man for man, the Japanese immigra:o.ts 
compared very favourably with the European immigrants of this period. 
They were generally literate, almost always law-abiding, indtfstrious, and 
ambitious to rise in the world". But this is beside tile point now under 
consideration. 

During the war both Japan and Russia made effective usc of propaganda 
to present their respective causes before the neutral world. The American 
press was almost uniformly friendly to Japan during the war, but at its close, 
a distinct change might be noticed. From this time most absurd articles 
were printed and accepted by people too little informed to distinguish between 
fact and fancy. "Americans were warned that Japan could easily wrest the 
Philippines from them, and then Hawaii, and finally the whole Pacific coast. 
Canadians were told that British Columbia was really the Japanese objective. 
The Australians were alarmed lest their sparsely peopled northern territory 
might invite invasion, which, it was asserted, would surely come when the 
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Pr~sidcnt Thwdore Roosevelt gave orders for the battleship fleet to 

proceed into the Padfic on its way around the world. When the plans were 
announced, many people promptly misinterpreted the purpose of the cruise 
and others predicted a disastrous conclusion. some it was considered 
to be a threat to Japan, while others, including high naval authorities in 
certain European nations, were convinced that the Japanese fleet would 
certainly take the offensive. 

The world cruise of the battleship fleet was carried out as planned by 
President Roosevelt. In President Roosevelt's opinion, the most noteworthy 
incident of the cruise was the reception given to the fleet in Japan. The 
President said : 

"In courtesy and good breeding, the Japanese can certainly teach much 
to the nations of the western world. I had been very sure that the people 

57 
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of Japa;n would understand aright what the cruise meant, and would accept 
the visit of our fleet as the signal honor which it was meant to be, a proof 
of, high regard and friendship, I felt, and which I was certain the American 
people felt, for the great island empire. The event even surpassed my 
expectations. I cannot too strongly express my appreciation of the generous 
courtesy the Japanese showed the officers and crews of our fleet; and I may 
add that every man of them came back a friend and admirer of the Japanese." 

Japan, as a faithful ally, rendered valuable assistance in an hour of 
serious and very critical need to the Allied Powers during the First World 
War. 

This is, indeed, the historic background in which the relevant Policy of 
Japan was developing. The account given above is taken substantially from 
Professor Payson Treat's "Japan and the United States" and certainly it is a 
faithful account of the events- happening since 1853. 

I have noticed elsewhere what folowed the First World War. ·so far as 
Japan's attitude towards the U.S.S.R. is concerned, a historian of a very high 
authority records in the Survey of International Affairs of 1936 as follows: 

"In spite of the prominent part which Japan played in the inter-Ally 
Siberia expedition of 1918-22, she had, during the first decade after the 
Russian Revolution, shown less concern with the dangers of Russian Revolu
tionary propaganda and subversive action abroad than had several of the 
democratic countries which were much further removed from possible sources 
of infection. Indeed in 1925, when the Communist danger was looming large 
in European eyes, when the U.S.S.R. was still ranked generally as an out
cast, when the Comn:mnist influence was at its height in China and when 
no Manchukuo existed to serve as a buffer between Japan and Russia, the 
Japanese Government had made a treaty with Moscow re-establishing friendly 
relations; and the first Soviet envoy to Japan had been warmly received 
on his arrival in that country." 

Indeed, referring to the Japanese Government at least upto 1932, the 
same authority speaks in very high terms of praise. In his survey of 1931. 
this high authority says, "The tactics of conquest and colonization which 
had been pursued from 1914 to 1921, were superseded, from 1922 to 1931, 
by the entirely different tactics of commercial expansion and p~litical good 
neighbourliness. During these latter years, the Japanese Government and 
people set themselves to provide for Japan's rankly growing population by 
acquiring for Japan an increasing share in an increasing aggregate turn
over of international trade.. And they accepted the logical political conse-. 
quences of this economic programme." The surveyor further says: "They 
realized that this enterprise of sustained industrial. and commercial expansion 
could only be attempted with any chance of. success by Japan which, on 
the political plane, was pursuing and was recognized by her neighbours to 
be pursuing-a genuine policy of peace in harmony with the spirit of a deli
berately pacific world order. And Japan, in this phase of her history, gave 
impressive evidence of her will to peace in a numbe~ of practical ways: in 
her, acquiescence in the lapse of the Anglo-Japanese alliance; in her decision 
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Let us next take up the case of Japanese intervention of 1918 the Soviet 
Far East referred to in the statement of Minister I would 

to read the account of the event in the of International 
Affairs the Institute. In the of the Affairs of 1920-23 it is 

that from the moment of the 1917 
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Ar.uEs DECIDED to send into Eastern Siberia in the summer of 1918." 
The learned Surveyor then points out (l) that THE INITIATIVE DID NOT COME 

FROM JAPAN, where there was a strong anti-interventionist party from the 
beginning, and (2) that the original motive was a military consideration con
nected with events in the distant theatre of the European war. The Survey 
runs thus: "After the signature of the Peace Treaty of Brest Litovsk, the 
Czechoslovak troops serving in the Russian Army on the East European front 
had set out to reach ,.Vladivostok by the Trans-Siberian Railway, in order 
to take ship thence to France and rejoin the Allies in the West. This adven-
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turous Czechoslovak project had been brought to the knowledge of the 
Western Allies, and at the same time rumours had reached them that the 
retreat of the Czechoslovaks was being menaced by armed bodies of German, 
Austrian, and Magyr ex-prisoners of war, or even by the Soviet authorities 
acting in collusion with the Central Powers. The European Allies were 
genuinely afraid that German influence (and even German armies, which were 
already overrunning the Ukraine) might advance eastwards across Siberia. 
They wished to build up a Siberian front against this danger, and they also 
wanted to give Japan a more definite share in the War. The first nucleus of 
an Allied front against the German-Bolshevik menace was Semenov's force, 
and this was receiving assistance from Japan already, but THE JAPANESE 
GoVERNMENT LONG HESITATED to plunge into the indeterminate responsibilities 
of a Siberian campaign. The European Allies then realized that Japan would 
never move without a signal from America; and President Wilson, after at 
first holding back, gave way-possibly to some extent under pressure from 
American railway experts who had conceived ambitious, though rather nebul
ous, projects for reopening the way into Russia across Siberia. In these 
circumstances, the retreat of the Czechoslovaks provided a useful pretext for 
intervention, and the dispatch of an Allied force to Vladivostock in order 
to cover their evacuation was therefore advocated BY THE WEsTERN ALLIES; but 
it was evident that the bulk of the troops would have to be supplied by the 
United States and Japan; and, since Japan was already suspect to Russians 
of almost all parties-and specially to the parties of the left on account of the 
support which she had been giving to the Cossack Atamans during the past 
year-it was decided that the diplomatic initiative should be taken by 
Washington. 

"Accordingly in July 1918, the United States Government published a 
declaration to the Russian people, announcing that, on the proposal of the 
United States, and with the previous approval of Great Britain, France and 
Italy, the American and Japanese Governments had decided to send troops 
to Vladivostok in order to assist the Czechoslovaks." It had been agreed 
among the Allies that the United States and Japan should each send 7,000 
men. 

"The landing of these troops at Vladivostok took place "n the II th 
August 1918." • 

For our present purpose we are not concerned with what followed these 
events within Russia itself. Suffice it would to say that by the end of 1919 
the whole of Siberia to the West of Lake Baikal came under the direct 
authority of the Moscow Soviet Government and the Czechoslovaks passed 
to the East of the Lake. 

"The Commander of the American contingent at Vladivostok announced 
on the 8th January 1920, to his Japanese colleague that his Government had 
ordered him to withdraw on acount of the 'indefinite character' which the 
undertaking had assumed." ... "A sharp division of opinion at once declared 
itself in Japan between those who regarded the Siberi<\].1 expedition as· finan
cially and politically unprofitable and those who were resolved to make the 
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I need not pursue this account further. .As I have stated above it has 
no relevancy for our purpoRes, so far as it goes to show that 
the intervention of 1918 was not at all and 
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The Russo·Japanese relationship a new after the Soviet-· 
signed at on the 21st January 1925. (Exh. 31). The 

consisted of a convention, and various notes and declarations. By the 
first three Articles of the Convention, there was to be mutual recognition 
de jure and the exchange of diplomatic and consular repvesentatives; previous 
treaties between Russia and Japan, prior to 1917, were to be revised or 
cancelled at a future conference, except the Treaty of Portsmouth of 1905; 
The Fishery Convention of 1907 was to be revised, and in the meantime the 
temporary procedure in regard to fishery bases established in 1924 was to be 
maintained. By Articl.e 4 a commercial treaty was concluded on a most
favoured-nation basis. It will be pertinent to notice in this connection that 
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the U.S.S.R. had practically recognized Manchuria as a separate state by 
having entered into an agreement with_ Chang Tso-lin in 1924 after he had 
explicitly declined to recognize the Treaty previously made with Russia by 
the then internationally recognized government of China. 

Minister Golunsky in his opening statement undertook to show that 
beginning from 1928 the Japanese warlords were planning a war of aggression 
against the Soviet Union. I do not think any evidence in support of this 
could be adduced by him. 

General Vasilyev, in summing up the case, placed the evidence under 
the following heads: 

1. Planning and preparation of war against the U.S.S.R. during the 
period from 1928 until the German attack on the U.S.S.R. in 1941. 
(a) Seizure of Manchuria and turning her and Korea into a spring

board for war against the U.S.S.R. 
(z) Plans of war vis-a-vis the U.S.S.R. in 1928-31 ; seizure of 

Manchuria in order to convert her into a springboard for 
an attack against the U.S.S.R. 

(iz) Plans of war vis-a-vis the U.S.S.R. in the period 1932-41. 
(iiz) Preparation of Japanese Armed Forces for war vis-a-vis the 

U.S.S.R. 
(iv) The establishment of military base in Manchuria and Korea. 
(v) The preparation of the population of Manchuria for a war 

against the U.S.S.R. 
(vi) The part played by the Commander-in-chief and by the 

Staff of the Kwantung Army. 
(viz} The violation by Japan of the Portsmouth Treaty of 1905 

and of the Peking Convention of 1925. 

2. Subversive activities of the Japanese Imperialists against the U.S.S.R.: 
(a) Systematic violations of the Soviet Border. 

(z) Sabotage activities of the first period. 
(iz) Subversive activities of the Chinese Eastern Railway. 

(iiz) Systematic violations of the Soviet Border. • 
(iv) Subversive activities of the last period. 

• 
3. The undeclared aggressive war of Japan against U.S.S.R. in the Lake 

Khasan Area. (1938) 

4. The undeclared aggressive war of Japan against the U.S.S.R. in the 
Nomonham area. (1939) 

5. The alliance of Japan, Hitlerite Germany and Fascist Italy for 
aggression against the U.S.S.R. 
(a) The Anti-Comintern Pact-a bloc of aggression against the 

U.S.S.R. 
(b) The Tri-partite Pact as the final embodiment of a conspiracy of 

aggressors against democratic nations• and the U.S.S.R. in 
particular. 
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Besides the we have the evidence of Lieutenant Colonel 
SEJIMA, Major General Tomokatsu, Lieutenant 
General Lieutenant General Yukio 
and Lieutenant General YANO, Masao. I need not discuss this evidence in 
detail. I am satisfied from the of these witnesses that were 
not war plans in the sense that there was any decision arrived at, or inten
tion or design for any such war. These were mere plans 
of tentative measures in Lvuve-u'~-'''" 

were prepared 
whatsoever 

of between the plan of the staff ;:md the 
Government policy. '$Japan's plan of war against Soviet 
Russia was an different question from her the intention of 
waging war against that Such moreover were drawn not only 
against the contingency of hostilities with the U.S.S.R. but also against other 
possible countries. On a careful examination of the evidence on this point, 
I have <:01ne to the conclusion that these were mere tentative ones, 
prepared as routine measures only on the footing of apprehended contin
gencies. They do hot indicate the existence or the non-existence of aggressive 
intent. We have in evidence similar American plans against Japan. These 
indicate nothing so far as the question before us is concerned. 

The prosecution l::tid some emphasis on the fact that Japan refused to 
conclude a non-aggression Pact with the Soviet Russia during 1931-32. The 
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prosecution contended that from this reluctance on the part of Japan to 
conclude a non-aggression pact, it is legitimate to draw the inference that 
Japan at that time must have been entertaining an aggressive intent against 
Russia. I do not think that this alleged conduct of Japan can support any 
inference of the intention in question. 

According to the prosecution itself, Japan was no respector of pact or 
treaties. If this is so, I do not see why Japan would hesitate to conclude 
such a pact even if she had the aggressive design against the U.S.S.R. On 
the contrary, if the prosecution characterization of Japan be correct, then 
one would expect that Japan would readily enter into such a pact in order 
at least to take a chance if she would succeed thereby to throw U.S.S.R. off 
its guard. Nothing could prevent Germany from violating its non-aggression 
pact with the U.S.S.R. Japan ultimately did conclude a neutrality pact with 
the U.S.S.R., but that did not prevent the U.S.S.R. from declaring war against 
Japan when Japan was already defeated in her war with the other three 
allied powers. 

Minister Golunsky in his opening statement put the prosecution case 
thus: 

"At the end of 1931 the Soviet Government proposed to the 
Japanese Government that a non-aggression pact be concluded; this 
proposal was repeated in 1932. The Japanese Government rejected the 
proposal. . . . . . . . .. 

"The Japanese Government refused to conclude a non-aggression 
pact with the U.S.S.R. on the ground that disputable questions existed 
between the U.S.S.R. and Japan and the time had not yet come to 
conclude the pact. 

"The Japanese Government paid no attention to the argumenta
tion of the Soviet Government that the conclusion of the pact would 
have created favourable ground for solving these disputable questions. 

"Such attitude of the Japanese Government has only one meaning: 
The Japanese Government wanted to use the threat of military attack 
as an argument while negotiating on these disputable questions and if 
that threat would not have been effective enough, to carry out such 

• an attack. 
"This refusal to sign the pact, proposed by tht!Soviet Union proves 

beyond any doubt that those military preparations which were started 
by the Japanese military authorities immediately after the occupation 
of Manchuria did not aim at defense but that the purpose of those 
preparations was to turn Manchuria and Korea into a military base 
for waging a war of aggression against the Soviet Union." , 

Along with this Minister Golunsky offered to show that approximately 
between 1931 and 1936 the military strength of Japan in Manchuria was 
enhanced and "barracks and military dumps were being built in uninhabited 
territories in Northern Manchuria, and strategic railroads and highways 
leading to the frontiers of the Soviet Union were i>eing constructed and 
fortified districts were being built on the Soviet frontiers". 
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cause of s1ich differences 

The note summed up 
on the between the two Governments in this case seems 

to be untimely'·', and suggested that it would be to and achieve 
the solution of various problems facing both nations. 

The Soviet note on this reply is Exhibit 746 of January 4, 1933. The 
Japanese reply to that note is Exhibit 747 of 1933. 

We need not to examine the merits and demerits of the reasons 
either side in this AU that I need out is that the 

reason given by the then Government does not seem to be quite 
unreasonable. At any rate, this is how the Japanese Government viewed 

t.l:li:tt the taken was such that 

It may be noticed in that at least at that time the world 
were not viewing the Soviet Russia as quite acceptable for friendly relations. 
Vle may recall to .£)ur memory here that the Soviet Government was not 
recognized by t.\e United States of America till the year 1933. President 
Coolidge of America, as far back as December 1923, gave as one of the 
reasons for his government not into relations with the U.S.S.R. that 
he viewed the U.S.S.R. to be the "regime which refuses to recognize the 
sanctity of international obligations". President Wilson in 1919 characterized 
the U.S.S.R. by saying that it "signed agreement with no intention of keeping 
them". Secretary Kellogg in 1928 issued a statement in which he said, 
among other things, "that a recognition of this Soviet regime has not brought 
about any cessation of interference by the Bolshevik leaders in the internal 
affairs of any recogni~ing country, nor has it led to the acceptance by them 
of the fundamental obligation of international intercourse". 
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The defense commented on this part of the prosecution case by saying: 
"In the light of history, there is a certain pathetic interest attaching to 
Commissar Litvinov's illustrating the value of non-aggression pacts by the 
fact that such pacts has been concluded by the U.S.S.R. with various 
countries, including Lithuania, and that the U.S.S.R. was then "conducting 
negotiations with Poland, and starting negotiations with Finland, Estonia, 
Latvia." It cannot be denied that there is some truth in this comment. In 
any case the world view showed this tendency and I cannot say that thereby 
the whole world was showing any aggressive inclination towards Soviet Russia. 

The alleged military preparations adverted to by the prosecution in this 
connection appear from the summation to refer to a period commencing 
from the HIROTA policy of 1936. I have already given my view of this 
policy and shall have occasion to say more about it. I do not see much 
relation between such alleged preparation and the refusal to conclude the 
non-aggression pact. I cannot read into this conduct of Japan any aggressive 
intention or design. 

The spread of Railway in Manchuria does not necessarily imply any 
aggressive design against the U.S.S.R. 

The Manchurian Railway situation upto the year 1925 was reviewed by 
the Royal Institute in its Survey of International Affairs of that year. The 
dominating factor in Soviet-Japanese relations upto that time at least was 
the question of the economic penetration of Manchuria and the develop
ment of the rival railway system. The stakes involved were primarily the 
commercial predominance of either Vladivostok or Dairen, and ultimately 
the predominance of either Russia or Japan in Manchuria. 

Railway construction in Manchuria was initiated by Russia in 1896. At 
that time almost the whole territory (area 3,50,000 square miles) was 
uncultivated, and was sparsely inhabited by hunters and graziers, though 
vast tracts possessed great agricultural possibilities. This was due largely to 
the lack of means of communication which would enable the products to 
be marketed at a reaso:qable rate. 

The construction. of the first railways was immediately followed by the 
cultivation of the land within easy reach of them, and the process of 
colonizing Manchuria commenced in earnest. • 

A further event which greatly contributed to the incr~ase in the economic 
importance of Manchuria was rise of the 'soya bean' to a crop of special 
importance in the world's commerce. 

Of the agricultural possibilities of Manchuria the Economic History of 
Manchuria published by the Bank of Chosen says: 

"Manchuria is yet the most favoured spot for agriculture in the Far East, 
and its opportunities may well be termed 'immense'. That great mass of level 
land extending over the whole of Central Manchuria and comprising the 
basins of the Liao, Sungari, Nonni and Hulan, the productiveness of which 
can compare favourably with any part of Japan or Korea, is by itself as large 
as the whole of the Chinese Peninsula (Chosen, or Korea) or of the mainland 
of Japan, and, to those who know how little of level land there is in these 
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had to meet, in so far as south hound traffic was concerned, the competition 
of carts which carried to to be loaded direct on to the 
4 ft. 8! in. system. The Chinese Eastern could thus attract traffic 
only throughout its own straight and elongated zone ; while the railway under 
Japanese influence, which were spreading fan wise north of Mukden could 
tap several portions of Manchuria simultaneously. 

"Not only was Japan systematically developing her own region of special 
interest, as she described South Manchuria and the eastern portion of Inner 
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Then commences the tale of Japanese penetration of the Russian Sphere 
and the Russian apprehension of a potential threat to its position in North 
Manchuria. 

"The Soviet Government did not watch the extension of Japanese in
fluence without making some effort to safeguard its own interests. In May 
1926 it essayed to come to an understanding with Japan, sending to Tokyo 
for this purpose M. Sorebryakov, an ex-Minister of Communications. He 
left Tokyo, however, without having accomplished anything beyond securing 
from Japan an acceptance 'in principle' of proposals for through traffic over 
the Siberian, Chinese Eastern, and South Manchurian Railways. It was 
reported also that M. Sorebryakov endeavoured to reach an understanding 
with Japan by which Manchuria should, for purpose of railway exploitation, 
be divided into two -spheres of influence, as in the old secret treaties between 
Japan and the Russian Empire. In this he was totally unsuccessful, Japan 
quoting to him the Washington Treaties as an insuperable obstacle to her 
entering into any agreement which ignored China's sovereign rights." 

I do not see any bearing on the present question of transactions relating 
to the sale of the Chinese Eastern Railroad by the Soviet Government in 1935. 
Introduction of matters like this in this case with certain amount of solemnity 
rather goes to demonstrate the hopeless character of the prosecution case. 

The prosecution gave some prominence to the Kyowakai or the Concordia 
Society and urged that this society existed for the purpose of contributing 
to the transformation of Manchuria into a military base for the preparation 
of a war ag~inst the Soviet Union. I was not much impressed with this 
evidence. The Kwantung Army was not assigned to the invasion or the occu
pation of Soviet territory. 

The evidence shows that the purpose of this army being stationed in 
Manchuria was for defense. At any rate this stationing of the army in 
Manchuria was no part of any conspiracy. 

The Kantoquen or the K.wantung army special maneuver again does not 
advance the prosecution case so far as the question now under consideration 
is concerned. We may again recall in this connection that Japan did not 
even take advantage of Russia's involvement in the European war and if 
conduct is any evidence of the mind, here is positive evidence•contrary to 
the existence of any design or conspiracy against the US.S.R. 

Whatever might have been said by Japan from time to time, and what
ever might have been her preparations, the evidence sufficiently indicates 
her anxiety to avoid clash with the U.S.S.R. She seems always to have been 
afraid of such a clash. Even German request could not induce her to move 
against the U.S.S.R. In my opinion the cumulative effect of the evidence in 
this case goes to indicate only Japan's terror of Russian might and prepared
ness and possible advance into Manchuria and her consequent alertness and 
nervous preparedness for the contingency of Russian advance into Manchuria. 

I have already dealt with the bearing of the anti-Comintern Pact and of 
the attendant secret agreement on the present questioJ;t while examining the 
significance of Japan's alliance with the European Axis Powers. Thete I have 
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The evidence does not establish had any aggressive design 
the TJ.S.S.R No doubt she shared the world dislike of Communism 

this dislike was the most unmerited. Somehow Russia was not 
considered to be a thoroughly safe neighbour for the rest of the world since 
her adoption of the Communistic ideology. Even now it is believed that 
"before Russia can have a correct ideology and become a thoroughly 
safe neighbour for the rest of the certain unjustified portions of her 
iv1arxian One is said to he "the determinism 

and the of this dialectic to 
"The 

or to the dialectic achievement of greater 
greater good, when .he selects a given utopian social hypothesis such as 
traditional communistic theory and forthwith proceeds to ram it down the 
throats of mankind in the name of the determinism of history." 

Whatever that be, the whole world suffered from the terror of Com
munism and Communistic developments and Japan only shared this feeling. 
Even today the world has not been able to free its mind of this terror, real or 
fancied. The whole world was preparing, and is, even now, preparing against 
the apprehended aggression of communism and of the communist state. I 
do not see why we should single out Japan's preparation alone as an 
aggressive one. 

The border incid,;nts relied on by the Prosecution are mere border 
incidents. I cannot spell any conspiracy out of them. 
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With respect to the expansion into Proper and into the areas 
south of the obstacle was the \Vcstern Powers, particularly 

France and Holland ; 
2. into China Proper and into the areas 

the obstacle was the Soviet Union. 
The \Vestern Powers named Britain and the United 

J 
obstacles, according to for three-fold 

nationals 
had to be 

of Japan ;£ the 

China and the rest of Asia 
or limited and subordinated to those 

3. Because, through solemn treaty and agreement, Japan stood firmly 
bound with them. to forego the doing of the very things which formed 
the aims and ends of the conspiracy and to forbear from ~my and 
ali of the actions required to effectuate it. 

It seems dear that, according to the Prosecution case, any expansion into 
China Proper itself would bring in these two sets of obstacles. If that is so, 
any preparation for removal of these obstacles, standing by itself, would not 
push the inference further than that of expansion into China Proper only. 

The pertinent treaties and agreements were divided by the Prosecution 
into three classes: .. 

l. Agreements designed to prevent the outbreak of hostilities; 
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2. Agreements defining the relations between Japan and the other 
countries; 

3. Agreements dealing specially with China. 

The Prosecution began with "the conventions for the public settlement 
of international disputes, signed at the Hague, 29 July 1899", which marks 
the first world-wide attempt by convention to prevent the outbreak of hostilities. 
(This convention is Exhibit 12 in this case). 

Along with the above convention, the following were placed under the 
first class named above: 

1. The Covenant of the League of Nations, dated 29 June 1919 
(Exh. 23); 

2. The Kellogg-Briand Pact of 27 August 1928 (Exh. 33). 

It may be noticed that the United States was never a member of the 
League. Japan seceded from the League in 1935. The U.S.S.R. was admitted 
to the League after that, and the League Council adopted a resolution on 
14 December 1939 on the Finnish appeal of December 3, 1939, declaring that 
the U.S.S.R. was no longer- a member of the League. 

Under group II, the Prosecution referred to the followin-g: 

I. The agreement of 30 November 1908, entered into between the 
United States and Japan; (Exh. 22) 

2. The Treaty dated 13 December 1921, to which the British Common
wealth Force, Japan and the United States were original parties and 
the Netherlands and Portugal became parties on 4 and 6 February, 
1922 respectively. (Exh. 24) 

By this Treaty the Parties agreed, as between themseives, to 
respect their rights in relation to their insular possessions and insular 
dominions in the Pacific region. 

3. (i) Japan agreed under the mandate of the League of Nations, that 
islands covered by the mandate should not be fortified. (Exh. 23) 

(ii) The military training of natives otherwise than for the purpose 
of internal police and the local defense of the territory shall be 
prohibited. (Art. IV) • 

(ii2) The United States, not being a member of tb-e League, obtained 
the benefits of Article IV by entering into a treaty with Japan on 
11 February 1922. (Exh. 29) 

Under THE THIRD CLAss Mr. Higgins for the Prosecution laid stress on the 
Nine-Power Treaty dated 6 February 1922, to which the United States of 
America, the British Commonwealth, Belgium, China, France, Italy, Japan, 
the Netherlands and Portugal are parties, and which contains the essential 
obligations of Japan and the other contracting powers with respect to China. 
(Exh .. 28) 

According to Mr. Higgins the Nine-Power Treaty was but declaratory of 
the foreign policy of the United States not only towa,rd China but toward 
all nations. 
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According to the Prosecution, the object of the conspiracy could he 
successfully attained only if the formidable obstacles named above could he 
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removed. I have already considered that aspect of the case, which was 
presented on the footing of the U.S.S.R. being one of the obstacles. Here 
I shall confine myself to the Western Powers. 

According to the Prosecution, so far as the obstacles offered by the 
Western Powers were concerned, their removal could be accomplished only 
if these treaty provisions and their correlated duties and obligations could 
be somehow got over. The conspirators, therefore, resorted to every con
ceivable means to evade, alter and ignore these treaties. The Prosecution 
offered to establish such attempts on the part of Japan and contended that. 
if established, they will show Japan's preparation in aid of the conspiracy 
charged. 

Their attempts in this respect were sought to be classified by the 
Prosecution thus: 

I. During the first period the conspirators piously maintained that 
they were faithful to ·their obligations. They devoted their energies 
to devising new formula, ostensibly within the treaty system, 
which, if accepted by the Western Powers, would have completely 
emasculated these treaties; 

2. During the next period they sought to rely on special interpreta
tion of the treaty system which would justify Japan's action; 
(a) On April 17, 1934, to test the reactions of the treaty powers to 

the new formula, a "trial balloon" in the shape of Amau's 
Statement was raised. 

3. During the third period the conspirators added several new elements 
to their interpretation of the treaty system ; 

(a) One such new element was the interesting proviso that the 
objectives of the principles of the treaty system could only 
be attained in the Far East by fully recognizing and 
practically considering the ACTUAL PECULIAR CIRCUMSTANCES of 
that region; 

(b) Another was that Japan's action was a matter of self-defense 
which Japan had been compelled to take in view.of Chinese 
anti-Japanese policy and practice, and, th;refore, was outside 
the Nine-Power Treaty. 

4. During the fourth and the final stage, a new approach was intro
duced ; it was decided 

(a) to avoid all phraseology that would affirm the principles of the 
Pact and 

(b) to make the United States understand that the existing rights 
and interests of third powers would be respected but 

(z) not as a corollary of the Pact. 
(c) Henceforth it was decided that the standard laws governing the 

future government activities by third 1•owers in China were 
to be established in conformity with the new conditions. 
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The statement then says that this is no new policy of Japan. On 
account of the fact that positive movements for joint action in China by 
foreign powers under o•1e or another are now reported to be on foot, 
it is deemed not inappropriate to reiterate her policy at this time, 
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There is some controversy over the identity of Mr. Amau. The Prosecu
tion tells us that he was the official spokesman of the Japanese Foreign Office. 
We shall proceed on this footing. 

Japan thus asserted her right to thwart a certain conduct on the part 
of China regardless of the tenus in which Japan's statement described the 
contemplated policy ; the statement was of utmost concern to the Western 
Powers, specially, the signatory Powers of the Washington Treaty. For our 
present purpose we are not much concerned with the legal aspect of what 
this statement involves. 

While considering the legal aspect of this very pronouncement, 
Mr. Cheney Hyde made certain very pertinent observations which would be 
of much help to us in the present connection. After pointing out that: 

"The statement announces that the special position of Japan in her 
relations with China are productive of a viewpoint and attitude respecting 
matters concerning that country," which make it proper as well as wise for 
Japan to act alone on its own responsibility in relation to the conduct of 
other powers towards China, Mr. Cheney Hyde said: "The assertion that 
a state may deem it proper as well as wise to act alone on its own responsi
bility in relation to the conduct of other powers of other continents towards 
areas and countries in a relative proximity to itself finds obvious precedent 
in the conduct of the United States in pursuance of the Monroe Doctrine. 
On grounds of self-defense, the United States has for a long period asserted 
the right to oppose the acquisition by any non-American power of any fresh 
territorial control over American S\)il by any process. Moreover, it has done 
so on its own responsibility, denying any obligation to permit the exercise 
of this assertion of right to be modified or impaired by agreement with any 
Latin American or other state. A sense of its own defensive requirements 
prevents any admission by the United States that such an assertion constitutes 
unreasonable interference with the political independence of an American 
state, should it desire to transfer territory to a non-American power." .... 
"Without discussing the merits of the North American stand, it suffices to 
observe that it affords in part an interesting replica, at least in point of 
theory, of the Japanese argument." ..... . 

Thus, there might not have been anything inherently wro~g or sinister 
in the Policy itself. At least such a policy would not have been unprece
dented in international life so as to lead us to seek its origin in any 
conspiracy. 

It may be recalled that in November 1917 the Lansing and Ishii exchange 
of notes declared that "territorial propinquity creates special relations between 
countries". The Government of the United States thereby recognized that 
Japan had special interest in China, particularly in the part to which her 
possessions were contiguous. As I have pointed out while dealing with 
the Manchurian Phase of this case, Great Britain recognized this special 
position in her treaties of alliances with Japan. 

The I~hii-Lansing Agreement was terminated tlarough an exchange of 
notes on April 14, 1923. Thereafter it might have ceased to be operative 
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consideration of at lejst the following two questions: 

L Whether, in the facts and circumstances then prevailing in China, 
the policy pronounced in the Amau Statement could be justified in 
international law without reference to any treaty or agreement. 

2. Whether Japan, by agreement or treaty, lessened her rights, if any, 
in this respect to any extent. 

The Nine-Power Treaty in its Article 1 contained an undertaking on 
the part of the signatory powers to respect not only the sovereignty and the 
territorial and administrative integrity of China, but also the independence 
of that country. They also agreed "to refrain from taking advantage of 
conditions in China in 8rder to seck special rights or privileges which would 
abridge the rights of subjects or citizens of friendly states and from 
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countenancing action inimical to the security of such a state. The treaty 
embodied also restraints to be exercised by China. 

The basic premise was that China was to adopt a policy to promote 
intercourse between China and the other powers upon the basis of equality 
of opportunity. That country made formal announcement undertaking not 
to alienate or lease any portion of its territory or littoral to any power. 
Again in Article 5, China made definite agreement not to permit or exercise 
unfair discrimination in the uses of or charges on its railways. 

China's anti-foreign attitude including her intense and extensive anti
Japanese attitude was certainly opposed to the very basic premise of the 
treaty. 

As I have already pointed out, the signatory powers including both 
Great Britain and the United States were repeatedly pointing out 

1. "the progressive decline in the effective power of the Chinese 
government since the Treaty of Washington", 

2. "the impotence of Peking to negotiate authoritatively and imple
ment effectively any international agreements with the powers", 

3. "diminution, almost to a vanishing point, of the authority of the 
Peking Government" 

and 
4. "the process of disintegration, civil war, and waning central autho-

rity, continuing with increased acceleration. 
These powers also admonished China of the necessity of giving concrete 
evidence of its ability and willingness to enforce respect for the safety of 
foreign lives and property and to suppress disorders aud anti-foreign agita
tations. They also doubted if China had a stable government capable of 
carrying out these treaty obligations. In reference to the question of 
defending the "administrative integrity" of China, it was considered in some 
quarters that no such question should arise "until that integrity was 
something more than ideal". 

I have already considered how the development of communism intro
duced a basic change in the conditions prevailing in China since the 
Washington Treaty. 

We may also remember how from 1925 onward the operations of the 
Chinese boycott were not only inspired but organi~d, co-ordinated and 
supervised by the Kuomintang. 

The Defense thus contended that since the signing of the Nine-Power 
Treaty at least five important incidents occurred in the Far East, which 
had not been anticipated at the time of the conclusion of the treaty. 
According to them, this changed condition entitled Japan to disregard her 
obligations under the treaty. 

The five important incidents referred to by the Defense are the following: 
1. The abandonment by China of the very basic principles of the 

treaty: China since the treaty adopted as one of her governmental 
policies anti-foreign attitude, including intense and extensive anti
Japanese attitude; 
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reason to be free, or to free itself, from its undertaking thereunder, might 
at the same time not deem it desirable to discuss the situation with the 
other parties, or do more than make communication of its position. 

The prosecution contends that the principle is well-established that one 
party to a treaty does not have the right to terminate its treaty obligation 
unilaterally merely upon the ground that it believes that the doctrine of 
rebus sic stantibus is applicable to it. Perhaps this view of the doctrine is 
correct. It may indeed be reasonable to expect that a party who seeks release 
from a treaty on the ground of a change of circumstances should have no 
right to terminate the treaty unilaterally, and that recognition that the 
doctrine is applicable should be sought either from the parties to the treaty 
or from some competent international authority. The practice of treaty
making through multi-partite arrangement of large import would really serve 
no good purpose, if a single contracting power may, on the strength of his 
own unilateral judgment, treat lightly the carefully devised undertakings once 
jointly decided to be for the common weal. The well-being of the inter
national society would not be promoted by the securing of such a right to a 
single contracting power. Of course, it docs not imply that treaties must at 
all hazards be preserved, still less that excuses for non-observance necessarily 
lack weight or should be ignored. It is entirely consistent with the main
tenance of amicable relation between such states that any one or more of 
the parties to a multi-partite arrangement should seck and obtain an impartial 
determination of the changed circumstances. But for our present purposes 
we arc not much concerned with the correctness of the explanation or of 
the procedure followed in the application of the doctrine. We are concerned 
with the c1uestion of the bona fides of the statesmen concerned and I do not 
see why we should question such bona fides. 

The prosecution here refers to one particular conduct of Japan in relation 
to the Nine-Power Treaty which may deserve notice. Prosecution says that 
on October 27, 1937, HIROTA, having received on October 20 the invitation 
of Belgium Ambassador to a meeting of the signatory powers of the Nine
Power Treaty, declined the invitation, since it was based on the Declaration 
of the League of Nations that the military operation of Japan in China 
violated the Nine-Power Treaty. • 

It should be remembered that this happened after.the outbreak of the 
China Incident. Admittedly some of the powerful signatory powers were 
openly siding with China and were aiding China in all possible ways. We 
have now in evidence before us what was Japan's apprehension and why 
Japan decided not to accept the invitation. Right or wrong, this was not a 
decision of HIROTA alone, but of the then Japanese Cabinet. We are not 
concerned with the question whether this attitude was right or wrong. The 
only question now before us is whether any sinister significance should be 
attached to it. I do not see what is sinister in this refusal. 

We have instances of similar conduct of other states of international 
society on other occasions. I might recite here, by way of illustration, the 
cases of such refusal, by the U.S.S.R, of the invitations extended to it on 
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vVhethcr or any other contracting power was in a position 
to rid itself lawfully of such restrictions as the treaty imposed 
in relation to the independence of China. 

For my present purpose, it is, however, not necessary either to condemn 
or to cornmend the policy in the Amau statement. That question 
would arise when we shall proceed to examine whether Japan's action 
in China was, or, was not, aggressive--was, or, was not, justified. For my 

purpose, all that ls necessary for Jne to see is, whether or not we 

noticed how the referred 
to diverse factors the Japanese foreign policy, specially her China 
policy. Since then, other factors have arisen. The Amau statement itself 
indicates the Japanese belief and apprehension of menacing preparations 
within China. In my opinion, these sufficiently explain the development of 
the policy announced in the Amau statement, if it really had any official 
connection and pronounced official policy .at all. 

I have already discussed the Hirota policy of 1936 and its significance so 
far as it mentions Britain and America as possible powers with which Japan 
might have to fight. I have also examined that policy so far as it refers to 
the Soviet Union. In my opinion, this policy also need not lead us to any 
inference of the alleged..conspiracy. I have also pointed out why I could not 
take it as a policy indicative of aggressive preparations on the part of Japan. 
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In any case, even by the showing of the Prosecution itself, any expansion 
only into China Proper would bring in both the obstacles, both the Western 
Powers and the U.S.S.R. What is there in the naming of these powers in 
these policies or plans, which would lead us to the inference that the plan 
was for the conquest of any territory beyond China? 

We may now have the reconstructed picture of the conspiracy as pre
sented to us by the Prosecution. According to the Prosecution, in order to 
realize the grandiose object, Japan proceeded thus: 

I. Her first attempt was to remove two formidable obstacles: 
(a) With respect to the expansion into China Proper and into the 

area south of China, the obstacle was the Western Powers, 
particularly Britain, the United States, France and Holland. 

(b) With respect to the expansion into China Proper and into the 
areas north of China, the obstacle was the Soviet Union. 

2. A removal of the first obstacle meant efforts to eliminate the Western 
Powers: 
(a) These Western Powers, especially Britain and the United States, 

were obstacles-
(t) because they themselves were objects of Japan's aggression; 

(it) because the vast financial and economic interest which they 
or their nationals possessed in China and the rest of Asia 
and the Pacific, had to be expelled or limited and sub
ordinated to those of Japan if the conspiratorial plan were 
to succeed ; 

(iii) because through solemn treaty and agreement Japan stood 
firmly hound with them to forego the aims and ends of the 
conspiracy and to forbear from any and all of the actions 
required to effectuate it. 

(b) The object of the conspiracy could he successfully attained only 
if the formidable obstacle of the Western Powers could he 
removed, and that could he accomplished only if these treaty 
provisions and their correlated duties and obligations could 
be evaded, etc. 

(i) The conspirators resorted to every conceivahl<! method to 
evade, alter, etc., the treaties. • 

3. From 1931 to 1941 the conspirators made every effort to deprive 
the Western Powers and their nationals of their legitimate interests 
in Asia and the Pacific, to force them to withdraw from the area 
or to accept a position inferior to that of Japan. 
(a) As fighting progressed in China there were many hostile acts 

performed, all designed, contrary to treaty provisions, to bring 
about the elimination of Britain and the United States and 
other nations from the Chinese picture either voluntarily or 
involuntarily. 

(b) Western business interests were interferoo with and compelled 
to shut down or tQ evacuate during the period of hostilities. 



FOR T:!-IE FAR EAST 

of the Pact of Paris 
R.P. 9,352-3). 

477 

On Stimson wamed both China and 
the United States cimld not admit the 
s.tt~Ja1J.on 

or 

out the 
932, R.P. 9,370-72). 

on 

Japan had 
modified or abrogated with
which it was based. (Exh. 

In 1933 the United States concurred with the findings 
of the of Nations on the Manchurian Incident and 
endorsed the principles of settlement recommended by the 
League. (Exh. 933, RP. 9,383-4). 

On 25, 1935 of State Hull made clear the 
United States' attitude on the autonomy movement in North 
China and stressed that the movement was being carefully 
watch<;~:1 because of the United States' treaty rights and obliga
tions. (Exh. 938, R.P. 9,403-5). 
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(z) On July 21, 1937 Hull made clear the policy of the United States 
toward adherence to treaties and pacific settlement of disputes. 
(Exh. 947, R.P. 9,424-26). 

(j) The United States repeatedly offered to assist in facilitating the 
settlement of the conflict between China and Japan by peace
ful processes. 

5. The conspirators maintained piously throughout that they were 
faithful to their obligations. 
(a) They devoted their energies to devising new formula, ostensibly 

within the treaty system which, if accepted by the Western 
Powers, would have completely emasculated both the Nine
Power Treaty and the Pact of Paris. 

(b) On September 24, 1931 it was announced that Japan harboured 
no territorial designs in Manchuria. (Exh. 923, R.P. 9,349-50). 

(c) The policy actually pursued was so clearly inconsistent with the 
statements of adherence to the treaty system that it was 
deemed necessary to set up a formula within or on special 
interpretation of the treaty system which would justify Japan's 
actions. 

(cl) On April 17, 1934, to test the reactions of the treaty powers to 
the new formula, a trial balloon was raised in the form of 
the Amau statement. 

(z) In this statement Amau maintained that due to Japan's special 
position in China her views might not agree on all points 
with other nations, but it must be realized that Japan had 
to exercise the utmost effort to carry out her mission and 
fulfil her special responsibilities in Asia. Because of Japan's 
position and mission, the difficulties in attitude toward 
China could not be evaded; and while Japan was endea
vouring to maintain and promote friendly relations with 
other nations at the same time she must act alone on her 
own responsibility to keep peace and order in East Asia, 
a responsibility which could be shared with no country 
other than China. Japan therefore opposed af:ty attemp~ 
by China to avail herself of the help oP any other country 
to resist Japan and felt that any joint operations with a 
foreign power, even in the nature of technical or financial 
assistance after the Manchurian and Shanghai Incidents, 
had significance. Japan had, therefore, to object to such 
action as a matter of principle, although she would not 
interfere with any foreign country negotiating with China 
on questions of finance and. trade, so long as the negotia
tions benefited China and did not endanger peace in the 
Far East. Japan would oppose the supplying of China with 
planes, airdromes, military advisers ilr loans for political 
uses. (Exh. 935, R.P. 9,389-92) 
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On received on October 20 
the invitation of the of 
the Signatory Powers of the Nine-Power Treaty, declined 
the invitation since it was based on the declaration of the 
League of Nations that the military operations of Japan 
in China violated the Nine-Power Treaty. (Exh. 954-A, 
RP. 9,444-5 ; Exh. 954-B, R.P. 9,446-50) 

TnE NEW FOR!viDLA adopted was that action was a 
measure of self-defense which Japan had been compelled 
to take in view of Chinese anti-Japanese policy and practice, 
and therefore was outside the Nine--Power 

announcernent cease to deal with the 
gq¥ernment of China forward to the establishment and 
growth of a new Chinese regime which could be counted upon and 
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with which Japan would fully co-operate. 

(a) Yet, notwithstanding this direct treaty violation, the statement 
went on to say that this action involved no change in policy 
respecting Chinese territorial integrity and sovereignty and the 
rights and interests of others. (Exh. 972-A, R.P. 9,506-7) 

(h) Shortly after this announcement, Premier Konoye announced on 
January 22, 1938 that it was Japan's inevitable national aim 
to bring permanent peace to East Asia based on close 
co-operation between Japan, Manchukuo and China, and that 
there '¥ould be a comprehensive industrial scheme for these 
three nations. (Exh. 972-F, R.P. 9,516-20) 
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(c) Throughout the year 1938 both Foreign Ministers Hirota and 
Ugaki continued to assure the United States that American 
interests in China would be respected and the principles of 
open-door and equal opportunity would be maintained. 
(Exh. 973, R.P. 9,534-5) 

7. At the end of 1938, upon the appointment of Arita as Foreign 
Minister, a new approach was introduced. 
(a) It was decided 

(i) to avoid all phraseology that would affirm the Pact's 
principles; 

(iz) to make the United States understand that the existing 
rights and interests of third powers would be respected, 
but not as a corollary of the Pact. 

(iii) The standard laws governing the future government acti
vities by third powers in China were to be established in 
conformity with the new conditions. (Exh. 989, R.P. 9,573-8) 

(b) The Japanese reply of November 18, 1938 made no mention of 
the Nine-Power Pact, but pointed out that permanent peace 
could not be gained on ideas or principles in their original 
form as applied to pre-incident conditions. (Exh. 989, R.P. 
9,576) 

(c) From this time Japan ceased to avow her ostensible allegiance 
to the treaty system, although she continued to maintain that 
she was paying allegiance to its underlying principks. 

8. On November 21 ARITA told Grew that it was impossible for Japan 
to recognize the unconditional application of equal opportunity and 
the open-door WHEN THE STATE OF AFl'AlRS HAD CHANGED IN CHINA. 

9. By the end of 1938 the conspirators were ready to take the first step 
to expand beyond the borders of China : 
(a) The first movement was into French territory. 

(i) For geographical-strategical reasons it was necessary for the 
success of the conspiratorial plan of expansion and aggres
sion that the move be made in this direction. 

(iz) French Indo-China occupies a strategic position of the highest 
importance. Her northern frontier <~Skirts the southern 
frontier of China apd joins that country with Siam and 
Burma, thus establishing a line of communication with 
Peiping, Hankow, Canton, Hanoi and Bangkok. 

(iii) Indo-China is rich in the natural resources vital to the prose
cution of war. 

(b) As early as January 1938 the movement into French territo~y 
was being considered by the conspirators. 

(c) On November 3, 1938 Konoye issued his declaration that Japan's 
ultimate aim was to establish a new order which would secure 
eternal peace, and that completion of. this task was Japan's 
glorious mission. (Exh. 1,291, R.P. 11,695-97) 
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The two momentou!l state papers referred to in items 4(e) and (f) of the 

of the prosecution cast', foreshadowed the eventual political conse-
quences of the action and the possible of their gravity. 

The Prosecution says that by the end of !938, pursuant to their policy 
the conspirators were ready to take the first step to expand beyond the borders 
of China and tb.e first moven1cnt "\Vas into ~---rench territory~ 

Before proceeding further with the consideration of the Prosecution view
point of this phase of the conspiracy, I would prefer to see the evidence 
relating to this alleged first step of expansion beyond the botders of China. 

The evidence relating to Japan's advance into Indo-China and Thailand 
discloses that with the ~xtcnsion of the Sino-Japanese conflict after the Marco 
Polo Bridge Incident of July 1937, Japanese troops occupied the seaco<J&t area 
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of China down to the border of French Indo-China. Accepting the Prose
cution evidence in its entirety, we shall get at the following account: 

As a member of the League of Nations, FRANCE, in October 1937, had 
joined in the condemnation of Japan's action in China, and agreed with the 
suggestion of actual aid which might be offered to China by the individual 
countries. (Exh. 617-A, R.P. 6,817) 

On 25 October 1938, Japan objected to the shipment of war supplies to 
China through French Indo-China. The French denied such shipment and 
"refused to adopt the measures demanded by Japan". (Exh. 616-A, R.P. 6,802) 

A Five Minister Conference of the Japanese Cabinet decided on 25 
November 1938, "that the Hainan Island, would be captured by military action 
in case of necessity". (Exh. 612, R.P. 6,731) 

In December 1938 it was agreed by all the ministries concerned that the 
only remedy to French refusal of Japanese representations regarding shipment 
of supplies to China was the bombing of the Yunnan railway, as the railway 
was being used for the transportation of military supplies to an enemy. The 
Japanese Ambassador to France was instructed to explain accordingly in case 
the bombing actually took place. (Exh. 616-A, R.P. 6,803-4) 

On 31 March 1939 the Japanese government informed the French 
Ambassador in Tokyo that the Spratley Islands, off the coast of Indo-China, 
long known as ownerless, and settled by Japanese nationals as early as 1917, 
had been placed under the administrative jurisdiction of the Governor General 
of Taiwan for the protection and interests of the Japanese nationals living 
there. (Exh. 512, R.P. 6,145-46) 

On 26 August 1939 the French representative at Hanoi (de Taste) infonncd 
the Japanese Consul General (Urabc) that at 11-00 a.m. of the same clay, two 
Japanese seaplanes, flying from the direction of the Chinese border had 
dropped two bombs in French Indo-China territory, causing about thirty 
casualties. The Japanese requested local settlement and on 17 November paid 
62,550 piastres indemnity. Receipt was acknowledged on 29 November and 
the incident was considered closed. (Exh. 616-A, R.P. 6,814,-5) 

Diplomatic conversations were undertaken to arrive at an understanding 
that if Japan would not intervene in the European War, France would adopt 
a conciliatory policy towarc~ Japan. The Japanese Foreign Minister explained 
to the French Ambassador on 30 November 1939 that tht: French desire for a 
diplomatic rapprochement with Japan would not be possible so long as France 
continued deliberately to assist the Chiang regime by allowing passage of 
supplies and material through Indo-China. Unless France ceased such trans
portation, military necessity made the bombing of the transport lines in 
French territory inevitable. The Japanese desired to send a military liaison 
commission for negotiation between the Japanese Consul General and the 
French Indo-China authorities. (Exh. 616-A, RP. 6,801-10) 

On 12 December 1939, the French denied the charge of transportation of 
munitions to Chiang. However, the French government had po objection to 
a conference regarding "the occupation of Hainan Isltmd, the annexation of 
SHlNNAN archipelago, the obstruction of navigation on the YANTZE River, 
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1940, made another strong representation on the subject. On 12 June 
the Expeditionary Forces in China announced that they vvoulcl not 
be able to overlook this aid given to Kai shek by France. (Ex h. 61.5-A) 

On 17 June 1940, France asked armistice terms of Germany. 

Japan notified France on June 19, 1940, that Japan could no longer over
look the coniinuatiott of the transportation of munitions to CHIANG. 
(Exh. 618-A) 
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KIDO stated in his diary for 19 June 1940 that the Four Minister Con
ference (18 June) relative to French Indo-China had decided to make her 
requests, wait for the reply and then determine the question of using force. 
Italy and Germany had been informed of Japan's economic and political 
concern over Indo-China and "England and America are to be dealt with 
after the replies from Germany and Italy". (Exh. 619, R.P. 6,824-5) 

Local French Indo-China authorities were again cautioned about trans
portation of supplies on 19 June and permission to send inspectors to 
investigate the matter on the spot was again requested. (Exh. 615-A) 

On 19 June 1940, the German Ambassador in Tokyo telegraphed that 
the Japanese Ambassador in Berlin had received instructions to offer Japan's 
congratulations on the French armistice and to take that opportunity to press 
for a German declaration giving Japan a free hand in French Indo-China. 
"If, ..... a consideration of the Japanese request should be intended, a formula 
would have to be found which would fix Japan's course definitely along the 
German lines .... In this connection, Ott said that he was confidentially told 
by army circles that there the idea of occupying the strategically important 
Yunnan railway is being propagated." (Exh. 520, R.P. 6,162-5) 

On 20 June 1940, the French Ambassador said that transportation .of such 
items as gasoline and trucks had been prohibited since 17 June, but in view 
of the strong representations by the Japanese, the prohibition would be 
extended to include a wide range of goods and materials. There would be no 
objection to the dispatch of Japanese investigators. (Exh. 615-A, R.P. 618-A). 
A military mission was dispatched under Maj. Gen. Nishihara to see that the 
understanding was observed. (Exh. 615-A, above) 

To enforce the blockade of the French InJu-China border, on 22 June, 
Japan made three stipulations concerning the commission of military experts: 
(I) easy entrance and all necessary facilities for the commission of 30 and any 
others who might be sent later from Japan or China; (2) an advance party of 
seven from China, with the same treatment; (3) complete blockade until the 
Japanese list of contraband 'was decided. France accepted the above. 
(Exh. 618-A) 

On 29 June, General Nishihara and party of 40 observers arrived at Hanoi. 
(Exh. 618-A, R.P. 6,853) • 

On 7 July 1940, the French Indo-China authorities a~reed to ban imports 
from China for one month. (Exh. 618-A, R.P. 6,852) 

On 10 July 1940, it was reported to Arita from Berlin that no definite 
attitude regarding the Netherlands East Indies and French Indo-China had 
been obtained from Germany yet. (Exh. 1,020, R.P. 9,695) 

On 12 July 1940, a conference of the Foreign War and Navy Ministries 
was held to consider the draft of the Tri-Partite Pact. The Foreign Office 
spokesman said, "The object of this draft is to have Germany understand that 
Japan has no territorial ambition over these spheres, but Japan wants to firmly 
establish not only the freedom of economic activities but also political leader: 
ship." To prevent German dominance over the i~ands, "Japan's policy 
toward French Indo-China and the Dutch East Indies must be hastened 
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Ambassador) 
are not based on the intention to invade the territory of French Indo-China". 
The den:tand dearly stated "'for rhe operations against China' and no further 
guarantee to respect French territory seemed necessary to Japan. Matsuoka 
further intim.ated that as Japan's military demands were so it may 
happen that she may have to discontinue negotiations and execute necessary 
military actions." (Exh. 620, RP. 6,910-3) 

The second exchange of notes took place on 20 August. 
On the night of 20 August a third exchange of notes transpired in a 

conference of the Ambassador and Vice-Minister Ohashi. The Japanese 
again objected to the refusal of France to recognize the general principle of 
passage of troops, etc.• The French limited the zone to the border line in 
Tongking Province. Both sides accused each other of delaying settlement, 
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but the Japanese stated, "In case France should further postpone the settle
ment (of the matter) the responsibility will be with the French, should an 
unforeseen incident occur in French Indo-China." (Exh. 620, R.P. 6,919) 

On the night of 21 August, the Chief of the Eurasian Bureau told the 
Ambassador that while Japan was under no compulsion to reveal her military 
plans, it had been decided to outline the specific needs unofficially in order 
to speed settlement. Japan wished three airfields near Hanoi, Phulang Thuong 
and Phutho. Guards, supply troops, air force personnel would number 
5,000-6,000. The route of passage, according to necessity of operations 
against China, would be, along the Haiphong, Hanoi and Laokay line and 
the Hanoi-Langson line. Japanese troops here would be in addition to air 
personnel above. Ships of the Imperial Navy would enter Haiphong. Com
munications equipment would accompany the above Japanese forces. He 
asked for approval without delay or alteration. (Exh. 620, R.P. 6,920-1) 

In the exchange of draft notes on 25th August, the French Ambassador 
remained reluctant to make a specific agreement in an official letter as to 
Japan's military requirements and wanted time for instructions from his 
home government. (Exh. 620, R.P. 6,921-2) 

The official Japanese memorandum of 30 August quoted the French letter 
of 30 August to the effect that "the Government of France recognize the 
predominant interests of Japan in the economic and political fields in the 
Far East. 

'Therefore, the Government of France anticipates that the Government 
M Japan will give their assurance to the Government of France that Japan 
would respect the rights and interests of France in the Far East, especially 
the territorial integrity of Indo-China and the sovereignty of France in all 
parts of the Union of Indo-China." 

Economically, France would negotiate to make Japan's trade position in 
Indo-China superior to Third Powers. 

·As for the special military facilities desired by Japan, France understands 
that they would be for the duration of the Chinese conflict only and would 
be confined to the province of Indo-China adjacent to China. Under these 
conditions, France was prepared to order its Commander in Indo-China to 
settle military problems _with the Japanese Commander, so long as Japanese 
orders would not restrict the competence of FrencP.t officials. Facilities 
would be limited to strategic necessity and not be of an occupational nature. 
Compensation for damages either by Japanese troops or by Sino-Japanese 
engagements in Indo-Chinese territory was expected. 

Japan accepted the French proposals, desired negotiations to start 
without delay and wished "the Government of France to issue, hereafter 
necessary instructions to the Indo-China authorities for this purpose". (Exh. 
620, R.P. 6,939) 

On 30 August Matsuoka informed the French Ambassador of the steps 
taken according to the results of the two months' negotiation. General 
Nishihara, already in French Indo-China as Chairman of the Inspection 
Committee, was named as representative of the Supreme Commander com-
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On KIDO wrote that lVfat~;uoka was to send an 
ultimatum to French Indo-China. The told KIDO that the state-
ments of the Foreign Minister and of the Army General Stalf 
did not seem to coincide exactly. KIDO advised the Emperor to suggest 
cautiqn, but to give his approval to what the 
627, R.P. 6,972-3) 

Japan and France maintained their divergent views and on 16 September, 
the French Ambassad9r in Tokyo was informed that "the actual situation 
on the spot is very serious". 
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On 19 September in Tokyo, the French Ambassador was informed "that 
the Japanese forces would advance into TONKING Province at any time 
after zero hour of September 23rd, whether the agreement on details will be 
concluded or not". (Exh. 620, R.P. 6,933) 

The French attitude changed suddenly on 22nd September and the 
agreement on details was signed. (Exh. 620, R.P. 6,933) 

This agreement, concluded between Nishihara and Martin on 22 Septem
ber, dealt more specifically with actual landing (on 26 September), transporta
tion, stationing of troops, and equipment of airfields in conformity with the 
4 September agreement. 

· On 15 June 1940, Thailand and Japan had entered into a treaty 
professing friendly relations and respect for each other's territory. (Exh. 
41, R.P. 513; 6,147) 

"Thailand, stimulated by a sudden and serious agitation and change in 
international relations demanded in a memorandum dated 13 September, as 
a condition for the exchange of ratification of the non-aggression treaty, the 
revision of the Mekong River frontier ... by insisting that the circumstances 
in French Indo-China were no longer normal. This demand meant the 
cession of the areas along the right bank of River Mekong across from 
Luang Probang and Bakuse_ (Note: ceded from Siam to France by 1904 
treaty) to Thailand. Thailand, in addition, expressed her hop@ to obtain a 
guarantee from the French that the territory of Cambodia and Laos would 
be returned to Thailand in the case when France renounces her sovereignty 
over Indo-China". (Exh. 618-A, R.P. 6,869) 

France replied on 19 September that the status of French Indo-China 
had nut changed and "she will not be able to respond to any demand that 
may alter the territorial integrity of French Indo-China". France had no 
objections to establishing a committee to solve any pending questions. 
(Exh. 618-A, R.P. 6,869) 

On 28 September Thailand repeated her demands for the Mekong River 
boundary but reserved her demand for Laos and Cambodia on the left 
bank for the time "when the position of French Indo-China is altered". 
(Exh. 618-A, R.P. 6,870) 

A secret outline of Japan's foreign policy dated 28 Sepfember 1940, 
reveals that Japan "should maneuver an uprising of an•independence move
ment (in French Indo-China) and should cause France to renounce its 
sovereign right ..... " 

The secret document says: "We should conclude a military alliance 
with Thailand, and use Thailand as a rear base. However, in order to delay 
her in making preparations, it is well to pretend that the diplomatic relations 
between Japan and Thailand are now secure until we start military actions. 
In case we consider that the military alliance cannot be kept in strict secrecy 
because of the internal affairs of Thailand, there is room for consideration 
that we should set up a secret committee based on the non-aggression treaty 
between Japan and Thailand to enable us to enter mto a military alliance 
as soon as we start military action." (Exh. 628, R.P. 6,97 5-80) 
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On 21 November, Ott, the German Ambassador in Tokyo, cabled his 
government that had advised the Thai · limit its demands 
on Indo-China. '·'The Vice IVlinister infonned me most conftden-

that the Government intends to send to Saigon. 
Government will be informed that this will be a 

Treaty between Japan and 
ratified at Bangkok, 23 December 1940. It 
contact on Inatters of common interest, and 
attacker. (Exh. 41, R.P. 513) 

negotiated in June 1940, was 
provided for friendly rcla tions, 
non-assistance to a third power 

KIDO wrote, on l February 1941, that the Liaison Conference of 30 
January had decided general principles of Japan's policy towards French 
Indo-China and Thailand. "The purpose of the plan is to establish Lhc 
leading position of the Empire in French Indo-China and Thailand by 
utilizing tl1c opportunity presented by their having accepted our arbitration, 
in order to contribute to the preparation for the Southward policy. The 
Navy aims to lilse Cam.,ranh Bay and the air bases ncar Saigon. But as this 
cannot be stated openly it has been decided to represent the action taken 

62 
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as aimed at the preservation of trade and communications, and security 
against war between French Indo-China and Thailand. In case military 
force is to be used to attain the objective, it has been decided to ask the 
further approval of the Emperor." (Exh. 1,303, R.P. 11,744~5) 

On 5 February Foreign Minister Matsuoka was appointed Japanese 
mediator in the dispute between France and Siam. 

The peace agreement between France and Thailand was signed on 9 May 
1941 and provided for a boundary adjustment along the Mekong River, in 
favour of Thailand, adjustment of public and private property and citizen
ship of French nationals in the transferred areas, the setting up of a demili
tarized zone, aRd police enforcement in the zone. Various commissions and 
negotiations would conclude detailed arrangements. In case of disagreement 
which could not be settled by diplomatic means, the conflict "shall be 
submitted to the mediation of the Government of Japan". Regarding the 
Boundary Commission, "the duties of the Chairman of the Commission shall 
be entrusted to one of the Japanese Delegates". A provision was made for 
the convention of a Mixed Commission, if necessary, for the demilitarized 
zone and "the functions of the Chairman of this Commission shall be 
entrusted to one of the Japanese delegates". (Exh. 47) 

The Protocol between France and Japan concerning the Guarantee and 
Political Understanding was signed on 9 May 1941. 

This is what happened ; but it did not happen pursuant to any policy 
of the conspirators. 

I 
French Indo-China admittedly occupies a strategic position of the highest 

importance even in respect of China Proper. HC'r northern frontier skirts the 
southern frontier of China and joins that country with Siam and Burma, thus 
establishing a line of communication with Peiping, Hankow, Canton, Hanoi 
and Bangkok. The evidence now before us clearly establishes Japan's case of 
help coming to China through Indo-China. 

It is also admitted that the United States "rendered aid economically and 
in the form of war materials to China to a degree unprecedented between 
non-belligerent powers and that some of her nationals fought with the Chinese 
against Japan". 

The prosecution is correct in saying that the United States Jtotified Japan 
of its intention to abrogate its commercial treaty of •1911 with Japan on 
July 26, 1939; but the embargoes against Japan really commenced in 1938, if 
not earlier, and even before that the United States was helping China. 

According to Secretary Hull, the step taken by America on July 26, 1939 
was adopted because "the operation o£ the most favored nation clause of the 
treaty was a bar to the adoption of retaliatory measures against Japanese 
commerce". (Exh. 2,840). The evidence discloses the various nationalistic 
economic measures of the Western Powers which affected Japan and the 
Japanese industries, necessitating for her the adoption of measures to over
come their effect on Japanese trade and commerce. 

When Japan's treaty with the United States lapsed by being abrogated 
on July 26, 1939, an aggravated economic pressure w;:ts applied to Japan. A 
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Let us see the evidence relating to 
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action in the Netherlands 

The Prosecution claims that at about the same time when Japan was 
planning its movement into Indo-China, her designs in the South Seas were 

manife~ted with respect to the Netherlands East Indies and New Guinea. 
In the East Indies, Japan had built and was building an extensive system of 
organizations for espionage and general underground activity. The Prose
cution says that the statements of the conspirators during this period make 
it clear that these events in the South Seas from 1934 to early 1940 were not 
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isolated instances resulting from the conflict with China but that they had 
broader implications and were planned steps in Japan's large program of 
expansion. Let us first of all see what the Prosecution claims to have estab
lished in this respect. The Prosecution claims the following: 

1. With the intensification of war in Europe in May and June 1940, the 
conspirators took full advantage of the situation presented to push 
their plans for the areas south of China. 
(a) In February 1940 Japan had presented to the Netherlands a list 

of economic demands which would have secured for Japan a 
preferential position in the general economic life of the 
Netherlands East Indies. (Exh. 1,309-A, R.P. 11,780) 

(b) Even before the war in Europe had spread to the Netherlands in 
April 1940, Foreign Minister Arita had publicly announced 
that Japan was intimately bound economically to the South 
Seas regions, especially the Netherlands Indies, and as the 
European war spread to the Netherlands. and there were 
repercussions in the East Indies they would interfere with the 
maintenance and furtherance of co-prosperity and co-existence. 
(Exh. 1,284, R.P. 11,672-73) 

(c) Though Japan was assuring the other interested powers that the 
status quo of the Netherlands East Indies should not be 
changed (Exh. 1,285, R.P. 11,675), the Japanese Ambassadors in 
Berlin were seeking a German declaration on the subject and 
on May 22, 1940 Japan was advised by Germany that she was 
disinterested in the Netherlands East Indies. (Exh. 517, R.P. 
6,157-58; Exh. 518, R.P. 6,159; Exh. 519, R.P. 6,161) 

(d) Having thus assured themselves, the conspir.:ttors then turned 
their immediate attention to French Indo-China. 

(i) On June 18, 1940 a decision was reached at a Four-Minister 
Conference that a request be submitted to Indo-China 
regarding discontinuance of assistance to Chiang Kai-shek, 
and in the event of refusal by the French, that force be 
used. (Exh. 619, R.P. 6,824) • 

(ii) On the following day Japan asked Ger~ny for a declaration 
by which Japan would receive a free hand in Indo-China. 
(Exh. 520, R.P. 6,162) 

(e) The fact that Japan was vitally interested in and had plans in 
connection with both the Netherlands East Indies and French 
Indo-China was made clear to Germany on June 24, 1940. 

(z) Koiso stated that the realization of Japan's colonial wishes in 
Indo-China and the Netherlands East Indies would make 
Japan economically independent of America and would 
offer to the expected Konoye government a promising 
starting point to settle the China Ini:ident. (Exh. 523, R.P. 
6,175-76) 
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This was a plain indication that would resort to war to 
attain her ahns when her preparations for war were 
completed. 

3. (a) The new national policy was immediatf'ly reflected in wi::.e deter
mination of the economic demands to be ma.de by Japan on 
the Netherlands Indies. 

(i) On July 16, 1940 Japan had notified the Netherlands that 
it was sending to the Netherlands Indies a delegation com
prising diplomatic, military and naval experts for economic 
negotiations. Kol<>o had been designated as chief delegate 
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but subsequently he was replaced by Kobayashi. (Exh. 
1,309-A, R.P. 11,796-97) 

(b) The new policy was likewise immediately reflected in the demands 
made on France and French Indo-China. 

(z) On August I, 1940 Matsuoka presented to the French Amba
ssador Japan's proposal that Indo-China co-operate with 
Japan in political, military and economic affairs for the 
establishment of Japan's new order in East Asia and to 
foster settlement of the China Incident. 

(ii)"The political and military co-operation requested was the 
right of passage of Japanese troops through Indo-China, the 
utilization by the Japan esc army of air bases and of all 
necessary facilities for the transportation of arms, ammuni
tion and other materials for J apancse troops in Indo-China. 
(Exh. 620, R.P. 6,886) 

(iii) Realizing the isolation of France, Japan decided to seize this 
opportunity. Japanese troops crossed the French Indo
China border on September 22, 1940 even though the 
negotiations continued. On the following day, France 
submitted to Japanese coercion and the final agreement was 
signed. (Exh. 620, R.P. 6,933; Exh. 621, R.P. 6,830; Exh. 
3,865, R.P. 38,584-85; Exh. 3,851, R.P. 38,581-82) 

(iv) Before the movement of troops had begun on September 23, 
the conspirators had already formally defined their real 
purpose. The decisions uf the Cabinet on September 4 
and of the Liaison Conference of September 19 had 
already been made. (Exh. 541, R.P. 5,314-5) 

4. Immediately after the troop movement on September 28, 1940, it 
was decided as Japan's foreign policy that all the areas in the 
limited sphere plus the Philippines, with Japan, Manchukuo and 
China as the centre, would comprise a sphere in which politics, 
economy and culture were combined. 
(a) By October 4, 1940 the plan with respect to the southern regions 

had been worked out in some detail which deafly set forth 
Japan's entire aggressive program. (ExhJt 628, R.P. 6,976) 

(b) The above is supported by Exhibit 628. 
(z) Defense witness Sato attacked the validity of this document. 

(iz) It was submitted by the Prosecution that where there is a 
plan which is admittedly a government document found 
in a government office, and it has been shown that 
subsequent events followed the course prescribed in the 
plan, there is an almost conclusive inference that the plan 
was adopted and that the actions were carried out 
pursuant thereto. 

5. In the meantime Japan had clearly begun to .further prepare herself 
for military action in the southern region. Her first move was to 
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1940 she fhe Commercial 
of 1911 between the United States and Japan to lapse after 
notification of abrogation by the United States on July 26, 
1939, because it did not afford sufficient protection to 
United States' commerce in Japan or in occupied portions 
of China and acted as a bar to the of 
measures against 
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(ii) In addition 

; RP. 10,736) 
7. the of 1941 the situation had reached a point where 

the conspit·ators decided to finally accomplish their purpose of 
dominating the Asiatic Pacific World and to remove the obstacles 
to that project presented by Great Britain and the United States. 

To accomplish this they adopted a two-fold policy: 
(i) on the one hand, they would negotiate with Britain and the 

United States on certain specific outstanding problems in 
accordance with certain proposals, which, if accepted, 
would leave Japan the master of the Asiatic-Pacific world 
with Britain and the United States relegated to whatever 
position Japan might allow; 

(ii) on thit other hand, they would actively prepare for war with 
those countries with the same objectives and results. 
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(b) The two policies were carried forward side by side simul
taneously. 

(c) The negotiations were viewed as itT\possible from the beginning 
and regarded only as useful camouflage for the active war 
preparations going on which would lull the United States and 
Britain into a false feeling 9f security. 

(t) The negotiations were an integral part of the preparation 
for war. 

(d) The idea of going to war with the United States and Britain 
to gain the purposes of the conspiracy was not a wholly 
novel one in the early days of 1941. 

(i) Already on June 30, 1936, during Hirota's premiership, the 
Foreign, Navy, War and Finance Ministers had worked 
out a plan of state-policy to secure a steady footing of 
Japan on the Asiatic continent through diplomacy and 
national defense in which the entire program of aggression 
and its methods of accomplishment were laid down in 
broad outline. 

(ii) This program stated that Japan was to be prepared for 
Britain and America, and naval armaments should be 
strengthened until sufficient to assure command of the 
western Pacific against the United States. (Exh. 977, 
R.P. 9,542-6; Exh. 979, R.P. 9,550-3) 

(iii) At the Privy Council meeting of September 26, 1940, which 
considered the ratification of the Tri-partite Pact, the 
question of a possible war with the United States and 
Japan's readiness therefor was considered. 

8. Early in February 1941, Japan began conversations simultaneously 
with both Britain and the United States fcir the ostensible purpose 
of clarifying Japan's position in Far Eastern matters. 
(a) The conversations with Britain served only to delimit the 

problem. 
(b) These negotiations lasting less than a month sharp~ delineated 

the major issues then existing between Britain, the United 
• States and Japan. 

(c) Hidden in diplomatic language, the questions were: (1) would 
Britain and the United States accept the policy which Japan 
was following in her actions in China, French Indo-China 
and Thailand, and (2) would Japan, under cover of its alleged 
allegiance to the Tri-partite Pact, extend its aggressive actions 
to British and American possessions in the Far East. 

(d) The negotiations with Britain merely posited the problems and 
helped clarify the issues. 

(e) The solutions, if any, were left to be ha.ndled by negotiations 
with ~e United States. 
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(f) T'he Netherlands Government could harbour no doubt that the 
attacks on Pearl Harbour and were but a prelude 
to a of the Netherlands Indies. Accord
ingly it recognized the existence of a state of war and 
formally declared war on Japan. 

I shall presently come to the question of negotiations between Japan 
and the United States and examine how Ear Japan's behaviour in relation 
to such negotiations is indicative of any insincerity or deception on her part 
and, as such, indicative of the conspiracy charged in the case. 

But before that •let us see what we get from the evidence adduced in 
connection with Japan's action against Netherlands Indies. 

63 
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A large volume of documentary evidence was adduced in support of this 
part of the case. I have already indicated above against each item the 
evidence adduced in support of .the several matters urged in this particular 
phase. 

This large volume of evidence may indicate Japan's subsequent design 
against Netherlands Indies; but certainly does not in the least support the 
alleged over-all conspiracy or design u~der consideration. 

The evidence on this phase of the case really covers the period from 
May 1938. The only evidence relating to an earlier period would be found 
in exhibits 1,326-C and 1,307-A. These two documents push the story back 
to 1935. 

Exh. 1,326-C is ap excerpt from what is said to be "an official report of 
the Netherlands Indies Government on Japanese subversive activities in that 
country". This report is Exh. 1,326 for identification only. 

The excerpt in question purports to be a letter dated IS March 1935 
from the President of a Company styled 'South Seas Development Co. Ltd.' 
to Mr. Kosugi Michinari at Momi office. The subject is named as 'Founda
tion of the Dutch New Guinea Oil Company'. The letter purports to transmit 
the reports received from the Naval Staff and from the Consulate-General 
at Batavia, both dated February 14th, concerning the conditions regarding 
the starting of enterprises in Dutch territory. It says: "Our company 
would also like to apply for the permission to do experimental drillings" in 
certain territories. A thorough study of the Dutch mining legislation was 
requested in the letter and the addrC'ssec was asked to make preparations 
for the future. It was anticipated that the Dutch would not be well 
disposed to this application and consequently the addressee was requested 
to bear this possibility in mind and to make investigations regarding the 
specified territory "in great secrecy". (Exh. 1,326-C, record page 11,905) 

The other document (Exh. 1,307-A) is an excerpt from Exh. 1,307 and 
purports to be "Collections of the Official Announcements of the Foreign 
Ministry, No. 14, for 1935". It speaks of the establishment of the Permanent 
Conciliation Commission between Japan and the Netherlands. The 
establishment was announced on 31 October 1935, as provided ino Article 12 
of the Japanese-Netherlands Treaty of Judicial Settleme:Q,t, Arbitration, and 
Conciliation. 

There is nothing even covertly sinister in the second document. The 
first document no doubt speaks of investigations to be made in 'great secrecy'. 

I fail to see any indication of conspiracy in the disclosures made by these 
documents. Even the suggested 'great secrecy' need not suggest anything 
unusually sinister. Not a single powerful member of the so-called Inter
national society can perhaps say that its behaviour does not disclose similar 
concern with foreign resources. Japan was a country without any material 
resources of her own. She started on her career when "Western Society had 
come to embrace all the habitable lands and navigabl~ seas on the face of 
the planet and the entire living generation of mankind". 
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" The evidence rather shows the gradual development of the situation. 
There is ·cJear indication that did not start with any design of the 
Pacific war which In shaping her policy and making 
preparation Japan certainly could not ignore the eventual possibility of such 
a war. But there is positive evidence that she always wanted to avoid this 
ultimate dash. 

There remains only the last step in the conspiracy as alleged by the 
prosecution. 

The principal matter that would demand examination in this connec
tion is the bchaviour•of Japan in relation to the Japanese-American negotia
tions preceding her attack of Pearl Harbour. 
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The Prosecution case is-
I. That there was never any intention on the part of the conspirators 

to grant a single concession during the conversations with the 
United States. 
(a) That the conversations were prolonged until the proper time had 

come under the plans of aggressive action, at which time 
they were terminated; 

(i) The matter was taken· away from the diplomats and placed 
into the hands of the militarists for immediate action ; 

(b) That the whole matter was one of deliberate planning and cold 
calculation; 

(i) That in 1937 War Ministry had laid down its basic plan 
for complete preparedness for military action by the end 
of the year 194 I. 

(it) That it was at the end of the year 1941 that the negotiations 
with the United States were terminated and the real 
ultimatum decided upon. 

(iii) That this was so not because of any attitude taken by the 
authorities of the United States but because the month 
and date had arrived for the fulfilment of the design to 
open hostilities. 

(c) That the truth is that from the beginning to the end there was 
never a change in the policy of Japan. 

(i) That this is best proved by the fact of official lament of 
Ambassador NOMURA, a former Admiral of the Japanese 
Navy and a former Foreign Minister of Japan, that the 
negQtiations were causing him to live a life of hypocrisy 
among people who trusted and respected him. 

(ii) That there was never a basic alteration or concession made 
in a single term. 

(iii) That Japan never intended to modify the Tri-partite Pact; 
it never intended to remove its troops from China· until 
its purpose had been fully accomplished; it never intended 
at any time that the United States or an~ one else 
should have equality of commercial '>pportunity in the 
Far East. 

2. That looking backward in the light of subsequent events it is not 
unreasonable to conclude that Japan, in fact, either sought to 
obtain from the United States recognition of her right to occupy 
and to conquer at her own caprice or to lull the United States and 
Great Britain into a sense of security while she made secret 

' preparations and determined upon the most advantageous time 
to make further aggressive moves. 

3. (a) That the United States and the British Commonwealth took the 
position that all problems of consequenoe could be solved by 
simply observing the existing treaty provisions. 
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The ambassador was instructed dearly to impress upon Presi
dent Roosevelt and Secretary Hull this attitude of Japan and 
to make the follow jug clear to th_em: 

(i) Japan would be failhful to the Tri-partite alliance ; but when 
Japan would decide on an important matter she would 
deliberate carefully in a Cabinet council; 

(iz) While japan's conduct in China was at present regarded as 
being illegal, unjust or aggressive, this was only temporary 
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and Japan would finally have equal and reciprocal treaties 
with China; 

(iiz) The Greater East Asia Co-prosperity sphere would be built 
on the principle of haldw-ichiu and it was Japan's desire 
to build a world of international neighbourhood and 
mutual assistance ; 

(iv) Putting aside the ideal and dealing with daily matters, 
Japan found it necessary to settle the problems of self
support and self-sufficiency in Greater East Asia, which 
was not unjust or unreasonable; 

(v) By her policy Japan did not mean the exclusion of foreigners. 
(c) Matsuoka's instruction to NOMURA emphasized that Japan 

intended to go forward with her program of building up the 
Greater East Asia co-prosperity sphere and that an under
standing could be reached only upon that basis. 

(d) On February 7, 1941 MATSUOKA wired further instructions to 
NOMURA, asking him to point out that no one in Japan 
wanted war with the United States and if th~ United States 
brought on a war and even defeated Japan, Japan would not 
remain conquered. Such a war would ruin both countries 
and bolshevize Asia. Japan did not understand why America 
was therefore aiming against Japan. The United States 
should not meddle in the "living sphere" of others. 

(e) On February 14, 1941 NOMURA met for the first time with 
President Roosevelt and Secretary Hull. 

(i) The President, after specifying the action of Japan in 
French Indo-China and the Tri-partite Pact as having 
created difficulties, suggested that NOMURA and Hull 
review and re-examine the important phases of ''the 
relations of the two nations to ascertain when and how 
the divergencies had arisen and their effects and to see if 
the relations could be improved. 

(f) On February 14, 1941 MATSUOKA again instructe~ NOMURA 
to make continuous efforts to make th~ President and other 
members of the United States Government see Japan's real 
intention. They must know that Japan was determined to 
carry out the already fixed policy at the risk of the nation's 
destiny. 

(g) Thus at the very beginning the dichotomy between the two 
countries of the approach to the problems was made 
abundantly clear. 

(z) The United States, on the one hand, sought to improve the 
relations; 

(iz) On the other hand, Japan served notite that she would follow 
her policy to the end, 
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4. Shortly following the conspirators 
took several actions which made the potential success of the 
negotiations more difficult, if not entirely abortive: 

On February 1941 OSHIMA, with MATSUOKA's knowledge, 
that was absolutely faithful to the 

Pact and was forward toward the realiza-
tion of her national policy with that as the 

relations. 
lil 

to act in concert with 
him in view of the fact that MATSUOKA had replied in the 
affirmative to the question whether Japan would participate 
in a '3ar in case the United States should attack Germany. 

On JVIarch 7, 1941 it was decided by the Cabinet that the 
detailed regulations of the national mobilization law would 
be put into force on March 20. 

5. (a) On March 8, 1941 Hull and NOMURA met for an exploratory 
conversation. 

(b) On March 14, 1941 Hull and NOMURA again met with 
President Roosevelt. 

(c) While NOMURA and the President and Hull were exploring and 
stating the basic issues lying between the two countries, the 
stage fo.[ carrying out the program of preparation for war 
was being set in Japan. 
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(d) On April 9, 1941 there was presented to the Department of State 
in Washington AN UNOFFICIAL P~OPOSAL for settling the differ
ences. (Exh. 1 ,059) 

(e) On April14, 1941 Hull sent for NOMURA to ascertain the extent 
of his knowledge of this latest private proposal and whether 
he desired to present it officially as the first step in negotiations. 

(f) On April16, 1941 Hull laid down T.HE TWO CONDITIONS under which 
the United States would begin negotiations on the basis of 
this proposal : (Exh. l ,061) • 

(l) F1RST, it must be understood that while it contained numerous 
proposals to which the United States could readily agree, 
rhere were others which required modification, expansion 
or elimination and additional ones which the United States 
might submit; 

(ii) THE SECOND and paramount consideration was that the United 
States must have in advance a definite assurance that Japan 
was willing and able to go forward with the plan outlined 
and with the plans brought up in the conversations, that 
Japan would abandon its doctrine of conquest by force 
together with the usc of force as an instrument of policy 
and would adopt the principles which the United States 
proclaimed, practised and believed should govern all rela
tions between nations ; 

(iii) These principles were: respect for the territorial integrity and 
sovereignty of all nations; support of the principle of non
interference in the internal affairs of others ; support of the 
principle of equality, including that of commercial oppor
tunity ; and non-disturbance of the status quo in the Pacific 
except by peaceful means. 

(g) NOMURA transmitted the proposal to his government and 
pointed out that the idea that Japan's advance to the south 
would not b'e made by armed force was the foundation of the 
whole understanding. • 

6. Immediately upon the receipt of NOMURA's r;quest for instructions 
on April18, 1941, KONOYE convened a meeting of high government 
and military leaders for the same right. 

(a) The consensus of opinion was that the acceptance of such a pro
posal was the speediest way to dispose of the China Incident 
and would provide the best means of avoiding a United States
Japan war and of preventing the European conflict from be
coming world-wide. 

(b) They favoured acceptance but ONLY ON CERTAIN CONDITIONS: 

(z) First, it must be made clear that there was to be no infringe
ment of the Tri-partite Pact, but lapan was to keep faith 
with Germany; 



FOR THE FAR EAST 505 

64 

the of the 
world Deace : ' ' 

of faith with the under-
relieve the 

the idea of 

an new section was 
which that the United States acknow,. 

ledge the KONOYE three principles and the principles 
based on these set forth in the Treaty with Nanking and the 
joint declaration of Japan, Manchukuo and China. 

It provided that the United States rely upon Japan's policy 
to establish with China and ,.,,,,n,P<T 

Kai-shek to peace with 
It was maintained that KONOYE's three principles of 

un .1941 Mr. Hull Inade certain suggestions for changes 
m th@ draft plan : (Exh. I ,071) 

(i) As to the European War, he suggested that Japan's obliga
tions of military assistance under the Tri-partite Pact be 

out and that Japan declare that she was under 
no commitment under the Axis alliance or otherwise which 
was inconsistent with the terms of declaration of policy 
agreed upon by Japan and the United States; 

(ii) For the settlement of the China question he substituted a 
provision similar to the original private draft under which, 
on the conclusion of the agreement, the President would 
sugglfst to both Japan and China that they negotiate to 
terminate hostilities on the basis of neighbourly friendship, 
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mutual respect of sovereignty and territories, withdrawal of 
Japanese troops according to an agreed schedule, . no 
annexation or indemnity, equality of commercial oppor
tunity fair to all, parallel measures of defense against 
external subversive activities and friendly negotiations on 
the future of Manchuria. 

(iii) On the matter of economic activity in the Southwest Pacific, 
Hull stated the matter in terms of the activity and co
operation of both nations. 

(c) While Hull was endeavouring to reach with NOMURA a satis
factory solution of outstanding problems, MATSUOKA was 
busily giving ample additional proof that he was directing the 
negotiations on the part of Japan insincerely and solely for the 
purposes of delay. 

(d) Others of the conspirators were adamantly opposed lest it 
endanger the objective of the conspiracy. 

(e) In the meantime the negotiations continued. On May 28, 1941 
the day after Roosevelt declared an unlimited national emer
gency, Hull and NOMURA met again. 

(j) In the conversation it became more and more clear that two of 
the great stumbling blocks to reaching an agreement lay in 
the divergence of views as to the extent of Japan's obligation 
under the Tri-partite Pact and the solution of the China 
question. 

(g) Hull emphasized that unless Japan clarified its attitude towards 
its obligations under the Pact, if the UuiLeu Slates were drawn 
into the European War through action in the line of self
defense, there would be no assurance as to Japan's position. 

8. On May 31, 1941 the United States submitted a revision of the 
proposed agreement: (Exh. 1,078) 
(a) The new proposal provided for a complete revision of the section 

relating to the attitudes of the two countries toward the 
European \Var. Japan would state that the purport of the 
Tri-partite Pact was defensive to prevent an extc!nsion of the 
European War and that its provisions edid not apply to a 
nation becoming involved in the war in self-defense; and the 
United States would state that its attitude would be determined 
solely by considerations of protection, self-defense and national 
security. In an annex to the oral statement, the United States 
elaborated on its attitude toward Hitler's conquests and pointed 
out that any fight by the United States against him would be 
one of self-defense. With respect to China, the section was also 
re-written to retain its underlying meaning. It proposed a 
provision that upon Japan's communicating to the United 
States her terms to China, which wou~d be in harmony with 
KONOYE's principles, the United States would suggest to 
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relations with China on basis which 'Nould contribute to 
peace and in the Far East ; 

away from dear-cut commitro.enrs on of peace 
treatn1ent. 

10. Vvhile the diplomatic conversations were between Hull 
events were happening in Japan and elsewhere in 

which and obstructed the to a 
solution and introduced new which led to a break-

and eliminated whatever chances the 
conclusion. 

Ul 

When 
and Russia, OTT discovered that KONOYE and his group .. 
had come to the conclusion that nothing must be done which 
would military position in China and that 
should tighten her grip on French Indo-China. 

(c) Japan's armed occupation of French Indo-China signified that 
there could be no hope for settling the two obstales to United 
States-Japan agreement, the China Incident and the Tri-partite 
Pact. 

11. On June 16, 1941 the second KONOYE Cabinet resigned and the 
third KONOYE Cabinet was formed, eliminating MATSUOKA. 
(a) The new • Cabinet continued the policy of the old with respect 

to French Indo-China. 

I 

I 
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(b) It also notified Germany that Japan's policy would continue to 
rest on the basis of the Tri-partite Pact and that there would 
be no change in Japan's attitude toward Germany and Italy. 

12. (a) By June 1, 1941, the conquest and occupation of France by 
Germany was complete. 

(b) On the 22nd June 1941, Germany attacked Russia. 
(c) With this factual background, liaison conferences were held daily 

in Tokyo, beginning on 23 June and ending on 30 June. 
(d) (i) On 2 July 1941, an Imperial Conference was called at the 

request of War Minister TOJO. (Exh. 1,107) 
(ii) It was there decided that the Japanese national policy, in view 

of the "changing situation" would be based on three main 
points: 

(1) That Japan would continue its endeavour to dispose of the 
China Incident; 

(2) That Japan would establish the Great East Asia Co
Prosperity Sphere, regardless of how the world situation 
might change. 

(3) That measures would be taken by Japan to advance 
southward. 

(e) (z) It was determined that Japan would attain these ends, even 
if it meant war with the United States, Great Britain and 
the Netherlands. 

(it) General preparations were made for war with these nations. 
(iiz) The military preparations in question proceeded on a large 

scale and included the calling up of more than one 
million reservists and conscripts. 

13. (a) From some date, at least as early as 18 June, negotiations were 
in progress by which German aid was sought and obtained 
to compel the Vichy Government to admit Japanese troops 
into Southern Indo-China. 

(b) Troops had been stationed in Northern Indo-China for several 
months. Japan's intention was to occupy the •country by 
force if Vichy did not agree. • 

14. (a) DuRING JuLY the American Government RECEIVED REPORTS that 
the movement of a large number of troops into Southern 
Indo-China was imminent. 

(b) At first the reports were flatly denied. But on 23 July, the 
Japanese Ambassador, by way of further reply stated that 
Japan needed to secure an uninterrupted source of supplies 
and raw materials and that it was also necessary to insure 
against the military encirclement of Japan. 

(c) It will be proved that the intention was .to provide a base for 
further operations, particularly against Singapore and Siam. 
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its lines 
which would make it possible to adjust views. 

On 16, 1941, NOMURA advised Foreign Minister 
TOYODA that relations with the United States were criticaL 

1,131) 
7, Roosevelt :NOMURA's 

stated that if felt it could its 
activities, readjust its position and embark on a 

informal 
On August 27, Prince KONOYE sent a message to President 

Rooievelt urging a meeting of the heads of the two govern
ments to discuss all important problems between Japan and 
the United States. (Exh. 1,245-11) 

(j) On August NOMURA delivered this personal message. At 
the same time he delivered a governmental statement which 
maintained that Japan's actions were taken in self-defense. 
It further stated that the measures in French Indo-China 
were in self-defense to accelerate the China Incident and at 
the same time to secure Japan an equitable supply of essential 
materials, but Japan was prepared to withdraw her troops as 
soon as the China Incident was settled or there was general • 
peace in East Asia and gave her assurance that this action 
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was not in preparation for a military advance into neigh
bouring territories. It also stated that Japan would take no 
military action against the Soviet Union, so long as the latter 
was faithful to the neutrality treaty and did not menace 
Manchukuo or Japan. The statement also said that Japan's 
fundamental policy agreed with the basic principles to 
which the United States was committed. (Exh. 1,245-B, R.P. 
10,764-71) 

(g) On September 3, President Roosevelt replied to KONOYE's 
invitation, saying inter alia that, in view of past events, he 
felt that unless such a meeting produced concrete, clear-cut 
commitments for peace, Japan would distort its significance 
to discourage the Chinese and to hold the United States 
responsible for its failure. (Exh. 1,245-C) 

(h) On 6 September the Japanese Ambassador presented a new 
draft of proposals. (Exh. 1,245-D) 

(z) (z) On the same date, 6 September, War Minister TOJO and 
a military group desirous of waging immediate war on 
the United States, Great Britain and the Netherlands, 
caused another Imperial Conference to be called. (Exh. 
1,107) 

(iz) At this Imperial Conference it was decided that the 
military group would go forward with preparations for 
war and if the pending conversation had not terminated 
in a manner satisfactory to Japan by the middle of 
Octpber, then Japan would attack. The accused present 
were TOJO, NAGANO, MUTO, OKA and SUZUKI. 

(j) On 25 September the Japanese Government presented to 
Ambassador Grew a complete new draft of proposals and 
urged that an early reply be made thereto. Among the 
commitments the United States was. asked to make was the 
following: "In case the United States should participate in 
the European War, Japan would decide entirely independently 
in the matter of interpretation of the Tri-partite Dact between 
Japan, Germany and Italy, and would. likewise determine 
what actions might be taken by way of fulfilling the obliga
tions in accordance with the said interpretation". (Exh. 
1,245-E) 

19. (a) As the middle of October approached, some of those (including 
KONOYE), who had been parties to the decision of the 
Imperial Conference on 6 September, became alarmed and 
after a bitter quarrel (the details and parts played by perso
nalities will be shown in the evidence) the third KONOYE 
Cabinet resigned. 

(b) TOJO took office as Premier on the following two conditions 
specified by KIDO : 
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resolved~ 
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llarbour", 
then 

south to carry out that order. 
these various had 

been carried between 
the of 1941 continued. 

of State made a to 
in the form of two documents which 

proposed that if interested in a settlement 
of all Pacific questions, it could be done by accepting the 
four points given by Mr. Hull on 16 

25. Between 28 November and l December meetings were 
held at which the .final for war with the United 
the British Commonwealth 
reviewed. 

seerns w have been no 
the decision for war. 

the Netherlands were 
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26. It will be seen from the chart that on the evening of 6 
December, the press was told in Washington at 7:40 P.M. 
about the proposed from the President of the 
United States to the of Japan, and at 8:00 P.M . 
. Mr. Hull sent a telegram to Mr. Grew, American Ambassador 
in Tokyo advising him that such a message was on the way. 

An hour later this tciegram reached Tokyo, where it was then 
12 noon, 7 December. 

(c) Yet before it was delivered into the hands of Mr. Grew no less 
than t~ and a half hours of precious time had elapsed. 

(d) The attack on Pearl Harbour had begun at 7:55 A.M. 
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Even from the account given by the prosecution of the negotiation it 
seems clear that whatever might have been the intention of Japan, that 
intention was made absolutely clear at the very outset. The authorities in 
Tokyo were repeatedly instructing the ambassador at Washington to make 
Japan's attitude clear to the American authorities and even from the prose
cution account of the negotiation it is manifest that the ambassador followed 
this instruction carefully. Throughout the whole course of negotiation, I 
do not find a single instance wherein any insincerity can be ascribed to the 
proposal made. The proposals might have been selfish, the attitude expressed 
might have been unyielding; but there was no hide and seek on the part 
of Japan in her proposals to the United States. I do not know what 
inference it is possible to draw from the "official lament of Ambassador 
NOMURA"; but this seems to be clear that Japan never said anything 
deceptive or hypocritical about her intention regarding the modification of 
the Tri-partite Pact or the removal of her troops from China. If Japan's 
proposal amounted to her seeking to obtain from the United States' recogni
tion of her right to occupy and to conquer at her own caprice, those 
proposals were clearly made to the United States in clear language. At least 
there was nothing ambiguous in these proposals. If those proposals were 
really capable of bearing the meaning which the prosecution now seeks to 
ascribe to them, I do not see how they would have succeeded in lulling the 
United States and Great Britain into any sense of security. 

Look at, for example, Exhibit 1,008 relied on by the prosecution to 

show Foreign Minister's initial instructions to Ambassador NOMURA. It 
might have instructed NOMURA to assume an intolerable attitude; but 
there was nothing amhiguons in the instruction and nothing was asked to 
be kept concealed from President Roosevelt and Secretary Hull. The 
instruction was to make Japan's position and attitude clear to those authori
ties. It is not the prosecution case that they were not made so clear by the 
ambassador. 

If Japan intended to go forward with her program of building up the 
Greater East Asia Co-prosperity sphere, Ambassador NOMURA was 
instructed clearly to emphasize that and to make it clear that an under
standing could be reached only upon that basis. The attitude 'might have 
been unreasonable, aggressive, and audacious, but nothiag was sought to be 
concealed- from American authorities to lull them to any sense of security 
in this respect. 

If there was any "dichotomy" between the two countries on the approach 
to the problems for negotiation, it became abundantly clear to both the 
parties. Nothing again was kept concealed. 

On a careful consideration of everything that happened in course of 
the entire negotiation I could not induce myself to view anything in it even 
with the suspicion of any treachery. The negotiation failed. It is very 
unfortunate that it so failed. But everything, at least on the Japanese side, 
seems to have been done with sincerity, and I do :g.ot find any trace of 
treachery anywhere in it. There were preparations for war in course of 



FOR THF~ FAR EAST 513 

Such 
There was the Atl;:m tic Confexence 

Prime 
and ultimatixe action in 

between reaches 

The evidence in the 
necessary for the 

rather goes to show that the time which became 

affecting Japan's war resources. 
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was America but was 
In Japan's impatience in the 

The view that I of the character of the makes it 
purpose to examine whether or not Japan made 

any concession the conversations at all. Yet, I would like to say a few 
words about the question of or otherwise of the parties to the 

I need not, I do not propose to, examine the or 

no 
as did occur" being in the direction of narrowing her proposals. 

Let us therefor!'l> see the original position taken up 
negotiations as contained in the draft proposal. 

in the 

The unofficial proposal referred to in item S(d) above in Exhibit 1,059 in 
this case. Besides certain suggestions about certain preliminary under. 
standing, it contained proposals under the following seven heads: 

I. The concepts of the United States and of Japan respecting inter-· 
national relations and the character of nations ; 

II. The attitudes of both Governments toward the European War; 
III. China Affairs ; 
IV. Naval, aerial and mercantile marine relations to the Pacific; 
V. Commerce between both nations and their financial co-operation; 

VI. Economic activity of both nations in the Southwestern Pacific; 

65 
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VII. The policies of both nations affecting political stabilization in the 
Pacific. 

For the purpose of preliminary understanding it was proposed : 
1. That both the governments accept joint responsibility for the 

initiation and conclusion of a general agreement disposing the 
resumption of traditional friendly relations. 

2. That without reference to specific causes of recent estr'angement, both 
wish to prevent incidents from recurring and to correct them and 
hope by joint effort to establish a just peace in the Pacific. 

3. Since protracted negotiations would be ill-suited and weakening for 
such decisive action, adequate instrumentalities should be developed 
for the realization of a general agreement, (binding, meanwhile, on 
both,) comprising only the pivotal issues of urgency. 

I. Coming to the first substantial head, namely, t:he concepts of the 
United States and of Japan respecting international relations and the character 
of nations, it was suggested inter alia that both governments might declare 
that it is their traditional, and present, concept and conviction that nations 
and races compose, as members of a family, one household; each equally 
enjoying rights and admitting responsibilities with a mutuality of interest 
regulated by peaceful processes etc. 

II. Regarding the attitude of both governments toward the European war 
the suggestions were the following: 

(a) The Government of Japan maintains that the purpose of its Axis 
Alliance was, and is, defensive and designed to prevent the 
extension of military grouping among nations not directly 
affected by the European War. 

(b) The Government of Japan, with no intention of evading its existing 
treaty obligations, desires to declare that its military obligation 
under the Axis Alliance comes into force only when one of the 
parties of the Alliance is aggressively attacked by a power not 
at present involved in the European War. 

(c) The Government of the United States maintains that its attitude 
toward the European war is, and will continue to be, determined 
by no aggressive alliance aimed to assist any one n!nion against 
another. The United States maintains thaf it is pledged to the 
hate of war, and will continue to be, determined solely and 
exclusively by considerations of the protective defense of its own 
national welfare and security. 

III. Coming to THE CHINA AFFAIRS the suggestion was that on the 
guarantee of terms by Japan, the United States would request the Chiang 
Kai-shek regime to negotiate peace with Japan on terms which would 
provide for : 

(a) Independence of China. 
(b) Withdrawal of Japanese troops from Chinese territory, in accordance 

with an agreement to be reached betweel! Japan and China. 
(c) No acquisition of Chinese territory. 
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time 
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concrete 
and 

of President 
tl:.tc United States Goverrnnent shall discontinue 

assistance to the Chinese. 
to naval neither nation would its 

naval and aerial forces so as to menace each other, this to be 
decided in detail at the proposed joint conference. 

would also use good offices to release for American contract 
a certain total percentage of tonnage of her merchant vessels 
when released from present commitments. 

V. In matters of commerce, both would assure each other a mutual 
of commoditie;; available and and both would 

resume friendly trade relations, either under a treaty like that 
be 

to foster trade alld 
" bettering Far East economy. 

VI. On Japan's .. pledge that her activities in the Southwest Pacific would 
be carried on by peaceful means, the United States would co-operate and 
support her in producing and procuring the natural resources she needed. 

VIL (a) As to matters, neither would acquiesce in the transfer o£ 
territory in the Far East and Southwest Pacific to any European 
power, and both would jointly guarantee the independence of 
the Philippines. 

(h) Japan would ask the United States for aid in removing Hongkong 
and Singapore as doorways to further political encroachment by 
Britain, and Japanese emigration to the United States and 
Southw~t Pacific would be on a basis of equality and non
discrimination. 
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(c) A conference between the two nations was to be held at Honolulu 
and would be opened by KONOYE and Roosevelt as soon as 
possible after the present agreement was reached and it would 
not reconsider this agreement. 

(d) The understanding was to be kept confidential and jointly 
announced. 

The first group of substantive suggestions related to the attitude of both 
governments toward the 'European War. 

Article 3 of the Tri-partite Pact provided inter alia that "if and when 
any one of the signatories be attacked by any third power not presently 
engaged in the present European War, or the China Incident, the other two • 
shall aid her in any way political, economical or military". 

Article 4 of the Pact provided that "in order to effect this alliance, a joint 
specialized committee, composed of representative members appointed by each 
power of Japan, Germany and Italy shall meet as early as possible. 

The language of the Pact seemed to suggest that the obligation under it 
would arise in case of attack by any third power, irrespective of the question 
why such attack was made. It might further be contended that whether an 
occasion for aid under Article 3 had arisen might fall to be determined by 
the joint committee named in Article 4. 

The suggestions purported to eliminate the possibility of such extensive 
operation of the article so far as Japan is concerned. In this sense Japan began 
with a concession at least in respect of the Tri-partite Pact. Japan maintained 
that the purpose of its Axis alliance was defensive and designed to prevent the 
extension of military grouping among nations not directly affected by the 
European War. She further limited its military obligation under the alliance 
only to cases of aggressive attack by a third power. The United States Govern
ment was suggested to declare that its attitude towards the European War 
would be determined by no aggressive alliance but solely and exclusively· by 
considerations of the protective defense of its own national welfare and security. 

As regards the China Affair again, if we only look at th~ terms suggested 
it would appear that concessions were being made. Further, if we compare 
them with what the Prosecution itself brought in evidence as Japan's China 
policy adopted as far back as the HIROTA Cabinet, we cannot !\void saying 
that the suggestions began with some concession at least to the extent of 
accepting the Chiang Kai-shek regime for the purpose of negotiating peace. 

This proposal was presented on 9 April 1941. Secretary Hull, on 16 April 
1941, informed the Japanese Ambassador that the purpose. of the discussions 
should be to explore the questions of improving the relations between the 
United States and Japan. 

1. Mr. Hull stated that the United States had been proclaiming and 
practising certain principles on which relations between nart:ions 
should rest. 

2. The principles were : 
(a) Respect for the territorial integrity and t:g.e sovereignty of each 

and all nations. 
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of other countries. 

The section on China oJ!airs was redrafted with considerable 
tions of the details of the settlement with China .. 
The section on econornic activities in the Somhvvest Pacific was 

som.e extent ainended. 
some further the United States on 31 

its draft which is Exhibit The oral statements 
thereof are Exhibits 1,079 and 1,080. 

The issues framed by the end of were understood by the 
Japanese and were confirmed by the Americans to have been three· 

L The attitudes of the governments toward the European 
Vvar-the 
The relations and the settlement of 
the China affair; 

mination in international commercial intercourse; 
of oifndo-·China came in later on. 

That these wen• the significant issues would appear from Exhibits 2,895, 
2,903, and the testimony of Mr. Ballantine. 

The issue between the two nations concerning their respective attitudes 
roward the Europe<~n War was ostensibly that of the interpretation which Japan 
was making and would make of Article 3 of the Tri-partite Pact. 

As stated above, this article provided in part that "if and when any one 
of the be attacked by any third power not presently engaged in 
the present European War, or the China Incident, the other two shall aid her 
in any way, political, economical or military". (Exh. 43) 

America was then rapidly and irrevocably becoming involved in the 
European "War. This j.nvolvement was regarded and justified by her as being 
a legitimate exercise of the right of self-defense. Any further involvement 
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which was foreseen at that time would inevitably and in an openly avowed 
state of war between America and Germany, be brought about, in the American 
view, as a result of AMERICA's ACTION in self-defense. 

What America really wanted to be assured of was that Japan should so 
interpret her obligation under the Tri-partite alliance as not to compel her 
going to war in aid of Germany in such an event. 

Japan, while readily agreeing that an action of legitimate self-defense by 
America would not call into operation the provisions of the Tri-partite Pact 
for aid to Germany, was not willing to give advance agreement that any 
action whatsoever which America might choose to label as self-defense was 
in fact legitimately so and would be so accepted by Japan. 

There was no difference on the point that each nation must be the judge 
of what should constitute its own self-defense. What the Japanese represen
tatives said was that they could not, in an agreement, give America a "blank 
check" and agree not to go in aid of Germany accepting America's decision 
of self-defense as final. America was, however, in fact demanding this. 

The representatives of the Department of State referred the Japanese 
ambassadors for a definition of the American attitude to public speeches made 
bJ the President and the Secretary of State. The Secretary's definition was 
that "the safety of this hemisphere and of this country calls for resistance 
wherever resistance will be most effective." (Exh. 2,874, address of 24 April 
1941). The President, speaking on 27 May, made American position in this 
respect more explicit. He said, "in September 1940 an agreement was com
pleted with Great Britain for the trade of fifty destroyers for eight important 
off-shore bases ....... I have said on many occasions that the United States 
is mustering its men and its resources only for the purpose of defense-only 
to repel attack. I repeat that statement now. But we must be realistic when 
we usc the word 'attack'; we have to relate·it to the lightning speed of modern 
warfare ........ First we shall actively resist wherever necessary and with all 
our resources, every attempt by Hitler to extend his Nazi domination to the 
Western Hemisphere, or to threaten it. We shall actively resist his every 
attempt to gain control of the seas. We insist upon the vital importance of 
keeping Hitlerism away from any point in the world which could be used 
and would be used as a base of attack against the Americas .. • ... We in 
the Americas WILL DECIDE FOR OURSELVES WHETHER anfi WHEN and WHERE 
our American interests are attacked or our security threatened. We are 
placing our armed forces in strategic military position. We will not hesitate 
to use our armed forces to repel attack." (Exh. 2,876) 

This would indicate the extent of the American demand in this respect. 
The Japanese representatives had early made it clear that Japan could not 
at that time repudiate the Tri-partite Pact outright. The United States had 
always been specific that she did not insist on Japan's denouncing the 
Tri-partite Pact alliance, but throughout was requiring of Japan only the 
making of such an interpretation of its obligation as would permit America 
to rest easy concerning her claims of the right to act in. self-defense AS UNDER
STOOD BY AMERICA. 
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3. In her formulated the terms of 
agreement thus: "\Vith developments of the situation 
to the restoration of world peace, both governments will be guided in their 
conduct by considerations of protection and self-defense ; in case the 
United States should participate in the would decide 

independently in the matter of interpretation of the Tri-partite Pact 

reference to the 
government has noted with 

and ·wotdd likewise determine what actions 
m accordance with the said 

government to meet the diflicultics inherent in this aspect of tbe relations 
between It is believed that it would be helpful if the 
Japanese give further study to the guestion of possible 
additional clarification of its (Exh. l ,245-G) 

Ambassador N01\1URA reported to the Foreign Ministry on 8 October 
that the Arnericans "figured that they must be much surer of our attitude 
toward the three power pact". Soon after this the KONOYE Cabinet fell. 
The next Cabinet, conformably to the Ambassador's suggestion, gave him 
the following instruction: "It should be further clarified that Japan has no 
intention of making any unwarranted extention of the interpretation of the 
right of self-defense. With regard to the interpretation and application of 
the Tri-partite Pact, it should be stated that the Japanese Government, as has 
been repeatedly cxplaoined in the past, will act in accordance with its own 

'lnd rhar it is believed that the understanding of the American Gov-
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ernment has already been obtained on this point". This proposal was placed 
to the Secretary of State on 7 November. 

Mr. Ballantine in his evidence characterized these proposals as further 
narrowing down the original suggestion and the assurance given in the state
ment communicated to the President on August 28. 

According to the defense contention, these indicated further and further 
concessions on the part of Japan. In their submission, the position was more 
correctly appreciated by Ambassador Grew when he said: "In regard to 

Japan's Axis relations, the Japanese Government, though refusing consistently 
to give an undertaking that it will overtly renounce its alliance membership, 
actually has shown a readiness to reduce Japan's alliance adherence to a 'dead 
letter' by its indication of willingness to enter formally into negotiations with 
the United States". 

I am afra.id, here there seems to have been some misapprehension on the 
part of the parties. Referring to the statement of 6 September, the Defense 
says that it could not be denied that this statement at least implied that Japan 
would not be under German domination and that she would reach her own 
decision without reference to Germany. This certainly would be a substantial 
assurance if it was part of America's apprehension that Japan's decision would 
be dominated by Germany. On the face of the negotiations up to this stage, 
there was nothing to suggest that America was in any way apprehensive of 
Japan's decision being dominated or determined by Germany. Up to this 
stage, America never seems to have expressed her doubt about Japan's inde
pendence in this respect and never suggested her suspicion that Japan might 
be dominated by the German view of the Pact. Her trouble hitherto seems 
to have been about Japan's own independent interpretation. 

If America was really viewipg the situation thus, Mr. Ballantine was 
perfectly justified in characterizing the proposal as narrowing down the original 
suggestion. With the undertaking of September 6, Japan would have been 
forced not to limit "attack" to "aggressive attack" only. 

On the other hand, if apprehension of "German domination" in the matter 
of interpretation of the Pact were anywhere in the negotiation, then certainly 
this proposal was an pdvance in the direction of removal of that apprehension. 

That Japan understood the American position being based ort some such 
apprehension was· made clear by her during the subse1uent course of the 
negotiation. I would better follow that course. 

On 15 November there was a further meeting between Ambassador 
NOMURA and Secretary Hull at which the Secretary again brought up the 
Tri-partite Pact question. (Exh. 2,934). On this occasion the Secretary 
requested "reassurance of the peaceful promise which the Japanese Govern
ment had made on 28 August". 

The same day Ambassador KURUSU arrived in Washington and he had 
his first interview with Secretary Hull and President Roosevelt on 17 November. 
In the conversation with the President, the Tri-partite Pact question again 
came up and Ambassador KURUSU pointed out tha»o Japan, having treaty 
obligations as well as her national honour to consider, dared not commit treaty 
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attack 
to the of the other countries the 
He was also asked to make it dear that there were no secret agreements in the 

Ambassador KURUSU called upon 
Secretary Hull to offer one further attempt at an interpretation of the alliance 

to Mr. Hull. The Ambassador handed to the Secre-
tary on 21 November a draft he 

clarification. This 
in fulL 

"As your is aware I am the one who signed the said treaty 
under the instructions of my Government; and I am vexy happy to make the 
following statement which I trust vvill serve to eradicate the aforesaid false 
impression : 

"It goes without saying that this treaty cannot and does not infringe, in 
any way, upon the sovereign right of Japan as an independent state. 

"Besides, as Artide III of the Pact stands, Japan is in a position to inter
pret its obligation freely and independently and is not to be bound by the 
interpretation which the other high contracting parties may make of it. I 
should like to add that my Government is not obligated by the aforementioned 
treaty or any other i.nternational engagement to become a collaborator or 
co-operator in any aggression whatever by any third Power or Powers. 

66 



.522 INTERNATIONAL J.\1ILITARY TRIBUN~i'. 

"My Government would never project the people of Japan into war at 
the behest of any foreign Power: it will accept warfare only as the ultimate, 
inescapable necessity for the maintenance of its security and the preservation 
of national life against active injustice. 

"I hope that the above statement will assist you in removing entirely the 
popular suspicion which Your Excellency has repeatedly referred to. I have 
to add that, when a complete understanding is ·reached betwet:n us, Your 
Excellency may feel perfectly free to publish the present communication." 

If America really apprehended German domination of Japan's decision, 
here was a complete surrender by Japan. 

But, apart from this question, statements contained in this letter certainly 
went far even in throwing light on the possible Japanese independent inter
pretation. It may be noticed that there was also the authorization to publish 
the letter upon conclusion of the Japanese-American understanding. It 
requires little imagination to conceive what would have remained of the 
Tri-partite alliance once this letter was published. 

Secretary Hull, however, thought that this would not be of any particular 
help and so dismissed it. 

Bearing in mind that the demand of the United States was not an 
abrogation of the Tri-partite Pact by Japan but only such an interpretation 
of it as should be satisfactory to the United States, it is difficult to say that 
this proposal deserved such a summary dismissal. Perhaps by this time the 
Secretary was afraid that "what might go for" the current cabinet might not 
"go for the next cabinet". By this time, it seems, the State Department 
thought that it knew Japan to be entirely insincere in the negotiations and 
therefore had no confidence in any undertakings which she might give. 
Rightly or wrongly, the State Department seems to have formed the opinion 
that Japan was only "keeping up the appearance of continuing negotiations". 
It is very unfortunate, but that is what seems to have happened. Perhaps 
the intercepted telegrams as decoded by the U.S. were largely responsible 
for this unfortunate distrust. I shall come back to this presently while 
discussing those interceptions. 

As noticed above, in their proposal of 16 May (Exh. 1,071), the United 
States had desired the government of Japan to declare "that it•is under no 
commitment to the Axis Alliance or otherwise which•is inconsistent with 
the terms of the proposed Japanese-American agreement". The government 
of Japan certainly did declare this and I do not see why this declaration 
would not sai:isfy any reasonable requirement in this respect. 

There seems to have been no further discussion of the Tri-partite 
question. Within a few days after the meeting of 21 November, Secretary 
Hull, having come to the decision to break it off, handed to the Japanese 
representative his note of 26 November which was the last document or 
proposal on the American side in the negotiation. 

Of the three chief programs forming the subject ma:tter of the Japanese
American negotiations, the question of the economi€ activities of the two 
nations in the Pacific area was an important one~ The original Japanese 
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draft 

othcr couid 
the fact that the 

America are aU nations" 

On 3!. Ambassador NOMURA vvas handed 
the proposed agreement. The relevant clause on economic stood 
thus: "On the basis of mutual that Japanese activity 
and American activity in the Pacific area shall be carried on by peaceful 
means and in with the principle of non-discrimination in inter
national relations, the Japanese (;ovcrnment and the Government of the 
United States agree to co-operate each with the other toward obtaining 

and United States to commercial 
tin, which each 

of its own economy". 

statenle!Jt 

had been rc-phrased to 
the United .States and 1 ,079) 

The significant ,.alteration was the substitution of the word "Pacific" for 
"Southwestern Pacific". 

On 4 June the offered another formula for this 
clause. Their proposal was in the following terms: "nothing that Japanese 
expansion in the direction of the Southwestern Pacific area is declared to 

be of peaceful nature, American co-operation and support shaH be given in 
the production and procurement of natural resources (such as oil, rubber, 
tin, nickel) which Japan needs". (Exh. 1,083) 

In explanation of limiting the application of the clause to the South
western Pacific area only, the Japanese side said that it was in view of the 
special interest of Jap~n in that area that it was felt that this section should 
be made to relate to it specifically'. 
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On 15 June, however, the Japanese side accepted the wording "Pacific" 
and "mutual pledges" and presented a complete redraft of the agreement, 
which is Exhibit 1,087. The relevant clause stood thus: "On the basis of 
mutual pledges hereby given tl1at Japanese activity and American activity 
in the Pacific area shall be carried on by peaceful means and in conformity 
with the principle of non-discrimination in international commercial relations, 
the Japanese Government arid the Government of the United States agree 
to co-operate each with the other toward obtaining non-discriminatory 
access by Japan and by the United States to commercial supplies of natural 
resources (such as oil, rubber, tin, nickel) which each country needs for the 
safeguarding and development of its own economy. 

The State Department responded promptly with what was to be the 
last proposal made by it in negotiations. This proposal was of 21 June, 
and Section 5 of the draft is in the identical language of the Japanese 
15 June draft. The Japanese had then made the concession of accepting 
the two major concessions in tl1is branch of the negotiations. 

Thereafter the negotiations were suspended, being resumed in August. 
On 6 August the negotiations were resumed and Ambassador NOMURA 

handed to Secretary Hull a proposal containing an additional item which 
runs thus: "that in order to remove such causes as might be responsible 
for the instability of economic relations between Japan and the United 
States in East A~ia, the Japanese Government will co-operate with the 
Government of the United States in the production and procurement of 
such natural resources as arc required by the United States". 

Secretary Hull showed little interest in the proposal. Ambassador 
NOMURA however considered agreement to have been reached on this 
question. He was of the opinion "as to the three pending issues an agree
ment in principle had been reached so far as two of them were concerned". 

On September 6, negotiations not having progressed, a further Japanese 
proposal was presented. This is not a complete redraft of the understanding, 
but relates to certain points only, the part concerning economic activities 
being contained in two separate clauses: "that Japan's activities in the 
Southwestern Pacific area will be carried on by peaceful means and in 
accordance with the principle of non-discrimination in inter~tional com
merce, and that Japan will co-operate in the productioon and procurement 
by the United States of natural resources in the said area which it needs . 
that the United States will reciprocate Japan's commitment in point A 
referred to above". · 

Here there is return to the phraseology "Southwestern Pacific area". 
The Japanese redraft proposal of 25 September came next, which still 

retains the limitation to the "Southwestern Pacific area". This new 'pro
posal was in the following form: "Both the Governments mutually pledge 
themselves that the economic activities of Japan and the United States in 
the Southwestern Pacific area shall be carried on by peaceful means and in 
conformity with the principle of non-discriminatio~ in the international 
commercial relations in pursuance of ihe policy stated in the preceding 
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each with other 

A in the form 
of Section 5 of the 

Non-discrimination. Govern
of non--discrimination in international com

mercial relations to all the Paciftc areas, inclusive of China, 
on the understanding that the principle in question is to be applied 
uniformly to the rest of the entire world as well." (Exb. 1,246) 

The Defense contends rhat this was a complete acceptance of the 
American 
"\Vith an. 

growing cmt of 
suggesting the extllinsion of non-discrin>ination to the whole 
world, it represented an of the United States' own 
suggestion that "it would be undesirable if either the United States or Japan 
·were to pursue one course of in ceri:ain <Jrcas ·while at the same rime 
pursuing an opposite course in other areas". 

The Prosecution, however, contended that "some of the wordings" 
8uggcsted by the American side "were embodied but they were largely, in 
effect, nullified by the various qualifications the Japanese put in". 

It is in eYidence that Ambassador NOMURA had pointed out to 
President Roosevelt that the application of tbe principle throughout the 
whole world was a.,long cherished scheme of l\1r. Hull's-that it was a 
consistent position of the Secretary of State. This might have been also 
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the immediate reaction on Secretary Hull himself. Ambassador NOMURA 
reported that "after careful reading~ Hull concurred in the clause respecting 
non"discrimination in trade and revealed his opinion that its adoption would 
prove beneficial also to Japan". (Exh. 2,928) 

Later on, however, on 15 November the Secretary handed to Ambassador. 
NOMURA an oral statement in which he pointed out that the last sentence 
of the Japanese proposal "sets forth a condition, the meaning of which is 
not entirely clear". 

It was made clear that the principle was not meant to bind the United 
States to responsibility for practices outside of its jurisdiction or practices 
by other 11ations. The defense evidence is that what the Japanese Govern
ment meant by this phrase in question was that the principle would be 
applied by the United States and by Japan and did not refer to the universal 
application of those principles by all countries. 

The Prosecution contends that this proviso was at the time well-known 
to be impossible of fulfilment. It is difficult to see why, with the explana
tion given above, it would be so impossible. At least it does not seem to 

have been so understood at that time. The Secretary of State said that the 
"earnest efforts on the part of the United States have ripened into the 
present proposal concerning the problem of commerce". It seems it was 
thus perfectly understood and cordially welcomed. There was, therefore, 
no occasion for saying that the United States could not commit itself to 
anything which concerns countries outside its jurisdiction. No one really 
demanded that. It was quite understood that the parties were contracting 
for themselves, not for the world at large. 

We may now turn to the nnRD l,lUESTION, which is by far the most 
important one. I mean the question of Chinese-Japanese relations. In 
course of negotiations, the question ultimately narrowed down to the matter 
of the stationing of Japanese troops in China and their withdrawal therefrom. 

In view of the complexity of the China affair, this question proved to 

be one of exceeding intricacy and difficulty. It may be remembered that 
this question brought about the downfall of a government in Japan. 

Tr-m FIRST JAPANESE PROPOSAL of 12 May contained the following provi-
sion relative to the China affair: • 

"The Relations of Both Nations Toward the China Affair. 
"The Government of the United States, acknowledging the three prin

ciples as enunciated in the KONOYE statement and the principles set forth 
on the basis of the said three principles in the Treaty with the Nanking 
Government as well as in the joint declaration of Japan, Manchukuo and 
China, and relying upon the policy of the Japanese Government to establish 
a policy of neighbourly friendship with China, shall forthwith request the 
Chiang Kai-shek regime to negotiate peace with Japan." (Exh. 1,070) 

The following oral explanation was annexed to this: 
"The terms from China-Japan peace as proposed in the original under

standing differ in no substantial way for those he,tein affirmed as the 
principles of KONOYE. Practically, the one can be used to explain the 
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in a and secret docu~ 
her assistance to the ul.ua.u" 

rhe advice of the United 

sccti:on of THE AMERICAN PROPOSAL of lJ stood 
as follows: 

"The communicated to the Government 
of the United States the general terms within the framework of which the 
Japanese Government will propose the negotiations of a peaceful settlement 
with the Chinese Government, which terms arc declared by the Japanese 
Government to be m with the KONOYE principles regarcling 
neighbourly of sovereignty and territories and 
with the the President of the 
United States will suggest to the Government of China that the Govern-

"Note:"' The foregoing III is subject to FURTHER 

DiscussiON of the "question of co-operative defense against communistic 
activities, including the stationing of Japanese troops in Chinese territory, 
and the consideration of economic co-operation between Japan and China. 
With to suggestions that the language of Section III be changed, 
it is believed that consideration of any suggested change can advantageously 
be given after all points in the annex relating to this section have been 
satisfactorily worked out, when this section and this annex can be viewed 
as a whole. (Exh. 1,092) 

"Annex: The basic terms as referred to in the above section are as 
follows: 

"I. Neighbourly•friendship; 
"2. "Co-operative defense against injurious communistic activities 
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including the stationing of Japanese troops in Chinese territory" 
subject to further discussion ; 

"3. (Economic co-operation) Subject to agreement on an exchange of 
letters in regard to the application to this point of the principle 
of non-discrimination in international commercial relations; 

"4. Mutual respect of sovereignty and territories; 
"5. Mutual respect for the inherent characteristics of each nation 

co-operating as good neighbours and forming an East Asian nucleus 
contributing to world peace; 

"6. Withdrawal of Japanese armed forces from Chinese territory as 
promptly as possible and IN ACCORDANCE WITH AN AGREEMENT TO BE 
CONTRACTED between Japan and China; 

"7. No annexation; 
"8. No indemnities ; 
"9. Amicable negotiation in regard to Manchukuo." 

Points 2, 3, 6 and 9 in the American list of items are those on which 
there were differences at this stage. 

Recognition of Manchukuo had· been a term of the original draft pro
posal presented to Secretary Hull by Ambassador NOMURA. (Exh. 1,059). 
The Americ~n counter-proposal of 31 May included a clause for "amicable 
negotiation in regard to Manchukuo". (Exh. 1,078) 

The Secretary had told the Amb~ssador early in the conversations that 
the American "position right along was that THAT WAS A QUESTION BETWEEN 
CHINA AND JAPAN. If China were voluntarily, through amicable negotiations, 
willing to agree to it, we had nothing to say". 

On 16 May, according to Mr. Hull's own memorandum of the conver
sation, "There was some discussion of the questions of joint defense against 
communism and the recognition of Manchuria". The Secretary indicated 
that if China and Japan could agree on the other points listed in the Japanese 
annex and explanation, he did not believe that difficulties which might arise 
over these two points would be such as to prevent an agreement between 
China and Japan. (Exlr. 2,873) 

No. 3 of these items relating to economic co-operation in China eventually 
merged into the discussion of economic activities in the Pacific arh generally, 
and in the world. • 

The remaining items taken together constitute the third of the basic 
points of contention between Japan and America in the negotiations. A 
sUBSIDIARY QUESTION, which came to assume more importance later, was the 
tendering of good offices by the United States between Japan and China with 
the object of ending the China Incident. 

On 16 May, Secretary Hull said that he did not consider the question 
of joint defense against communism tO involve such difficulties as would 
prevent an agreement between China and Japan. In his oral statement of 
that date he said: 

"While one or two of the points might present di.fficulties, it is believed 
that, if China and Japan could come to agreement on the basis of the other 
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some modification need not 
the KONOYE 

solved 

On 20 Hull indicated that he not care at that time to discuss 
the merits of the stationed in terri-

and He seemed to 
to cover these two points under 

some broader such as a which would call for 
measures of for nationals and property interests against 
lawlessness in areas where special measures for safeguarding the rights and 
interests of nationals of third powers were necessary". (Exh. 2,875) 

On 31 May, an American redraft of the proposal was presented. It 
retained the statement that the question of defense against com-
munism was to further but contained the new provision 
that "withdrawal of naval forces from China" should 
be carried out "as promptly as possible". (E.xh. 1,078) 

any ddinite 
strict confiJence with the Chinese Government the general subject matter 
involved in the dis..,cussions, especially as it relates to China". (E.xh. 1,080) 

On 4 June, an important meeting among members of the Japanese 
Embassy staff and representatives of the State Department took place. It was 
made dear in the course of discussion of revised clauses that notwithstanding 
Japan's policy not to regard the Chungking government as more than a 
regional regime, she did not intend, in pursuance of the proposed under
standing, to deal with Chungking for settlement of the China Incident, and 
that Japan expected to leave it to the Chinese people to decide whether the 
Nanking or the Chungking or a coalition of the two should be the eventual 
government of China. It was also made clear that the American proposal 
of providing by the agreement for withdrawal of naval as well as military 
forces was accepted ~ith only the phraseology to be settled. 
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On 6 June, Secretary Hull contended that the proposed revisions of 4 
June had gradually narrowed down the Japanese proposal of 12 May. 

Some ten days later, on 15 June, the Japanese revised counter-proposal 
was presented. On 21 June, the United States also produced a revised pro
posal together with an oral statement. The section of the proposal relating 
to the China question is, with one exception, in the identical words of the 
draft of 31 May. The 'exception is an addition to the note suggesting that 
questions of verbal change in this section can advantageously be postponed 
to solution of .the details of the problem. 

In the oral statement the Secretary for the first time expressed his mis
giving over the desire of Japan to retain the right of stationing its troops 
in Inner-Mongolia and North China as a measure of co-operation with China 
in resisting communistic activities. He also expressed his feeling that this 
proposal might affect the sovereign rights of a third country. 

We need not enter into details of these negotiations in this connection. 
A Japanese proposal of 6 September was handed to Ambsasador Grew by 
Foreign Minister TOYODA. Mr. Grew reported his views of this proposal 
to the State Department. His conclusion was that in respect to the China 
question, "the commitments contained in the latest Japanese proposal, if 
implemented, would fulfil this requirement of the cessation on the part of 
Japan of its progressive acts of aggression". 

Mr. Grew pointed out that "If an adjustment of relations is to be 
achieved, some risk must be run, but the risk taken in the pursuance on our 
part of a course which would not only provide inducements to the Japanese 
to honour their undertakings but would also leave to the United States 
Government a certain leverage of compulsion would appear to be relatively 
less serious than the risk of armed conflict entailed in the progressive appli
cation of economic sanctions which would result from a refusal to accept 
these proposals." (Exh. 2,896) 

Meanwhile, for usc in explanation of the current proposals, Foreign 
Minister TOYODA sent instructions to the Embassy, handing a copy of 
them to Ambassador Grew on 13 September. (Exh. 2,899). This explanation 
stood thus: 

"For the purpose of preventing communistic and other • subversive 
activities threatening the safety of both Japan and China. and also of main
taining the peace and order in China, Japan and China will co-operate in the 
form of common defense. The execution of the common defense by Japan 
and China will contain the stationing of Japanese troops for a certain period 
in accordance with the agreements between both countries. The Japanese 
troops, which have been sent to China with the object of executing the China 
affairs, will be withdrawn when the said affairs have been settled." 

In his elaborate oral statement of 2 October, Secretary Hull seems to 
have departed a great way from his original position that the matter of 
stationing Japanese troops in China was subject to further discussion. In 
this oral statement he said, "This Government has noted the views of the 

• Japanese Government in support of its desire to station troops for an in-
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de terminate m certain areas of China. apart from the 
the inclusion of such a 

did on 
efforts thereafter were scant consideration. it seems, 

to fed a lack of o"'''"""'"""'" in the American attitude. 
On 16 October 1941 the KONOYE Cabinet felL The direct and 

mate cause of this of government was the question of the 
of troops ln China in relation to the Japanese-American negotiations, as is 

Prince KONOYE himself in his memoirs. (Exh. 2,914) 

In a last effort to save the negotiations, Foreign Minister TOYODA 
had and submitted to Premier KONOYE his estimate of what 
would be necessary to secure American 
problem. It impossible in the end 
the of such concessions as he 

~caL~'-'-'H'f'. on the troop stationing 
to secure internal agreement to 

essentiaL The Cabinet 

The first product of this process of reconsideration was a new Japanese pro-... 
posal, known as proposal which was presented to Secretary Hull on 7 
November and to President Roosevelt on the lOth. This proposal provided 
thus: 

"Disposition of Japanese Forces 

"(A) Stationing of Japanese forces in China and the withdrawal 
thereof: 

"With regard to the Japanese forces that have been despatched to 
China in connection with the China Affair, those forces in specified 
areas in North China and Mengchiang (Inner Mongolia) as well as in 
Hainan-tai (Ha~nan Island) will remain to be stationed for a certain 
re<luired duration after the restoration of peaceful relations between 
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Japan and China. All the rest of such forces will commence with
drawal as soon as general peace is Jtstored between Japan and China, 
and the withdrawal will proceed according to separate arrangements 
between Japan and China and will be completed within two years 
with the firm establishment of peace a~d order. 

"(B) Stationing of Japanese forces in French Indo-China and the 
withdrawal thereof: 

"The Japanese Government undertakes to guarantee the territorial 
sovereignty of French Indo-China. The Japan esc forces at present 
stationed there will be withdrawn as soon as the China Affair is settled 
or an equitable peace is established in East Asia. 

"Principle of Non-Discrimination 

"The Japanese Government recognizes the principle of non
discrimination in international commercial relations to be applied to 
all the Pacific areas, inclusive of China, on the understanding that 
the principle in question is to be applied uniformly to the rest of the 
entire world as well." 

By proposal A, Japan was prepared for the first time to state DEFINITELY 

THE AREAS in which would be stationed the troops to remain in China after 
the conclusion of a Sino-Japanese peace. 

Here for the first time during the negotiations was stated specifically in 
a formal proposal the condition of retention of troops in Hainan. Then 
again for the first time in the course of the negotiations, by proposal A 
Japan placed a DEFINITE LIMIT ON THE TIME for withdrawal from China of 
troops generally after the conclusion of peace .. 

Ambassador NOMURA was instructed with the proposal A that in case 
the United States inquires into the length of the necessary duration, reply 
should be made tO the effect that THE APPROXIMATE GOAL IS TWENTY-FIVE YEARS. 

Twenty-five years might have been a reasonable period in the circumstances 
or it might have been unreasonable, but that is not the question before us. 
If it was unreasonable, one would expect further negotiation on the point. 
America, however, did not show any interest in the matter. • 

Some clays after the presentation of proposal A, the qut!Stion of the number 
of troops to be stationed in China after the peace was also clarified by the 
Japanese. At a conversation with Mr. Hull on 18 November, Admiral 
NOMURA, apparently having obtained more definite instructions, in response 
to a question, 'how many soldiers would the Japanese want to retain in China', 
answered by saying that possibly 90 per cent wouLD BE WITHDRAWN. 

Mr. Ballantine told us how America viewed this proposal. I shall presently 
consider his views. In the meantime America intercepted several telegrams 
sent from Tokyo to Ambassador NOMURA and, it seems these intercepted 
telegrams largely influenced the American attitude. · 

The interception of messages may indeed be regar.Ied as the tragedy of 
the Japanese-American relations. The Department of State did not know 
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I would certain from these two documents in 
order to show how one fails to represent the correct spirit of the other. 

THE ORIGINAL DOCUMENT runs as follows : 

"]. made day and in order to 
which are on the verge of rupture. The 

Government has held daily meetings of the Liaison 
the Con1mand 

and the Command have reached un-
animous agreement on the proposals in the Japanese-American 
nc"'gotiations ....... . 

H2. Tl1c situa,ion both "vithin and outside the country is extremely 
pressing and we cannot afford to allow any procrastination. Out 
of the sincere intention to maintain peaceful relations with the 
United States, the Imperial Government continues the negotiations 
after thorough deliberations. The present negotiations are our 
final effort, and yon must realize that these proposals are truly 
our last. If speedy conclusion of the negotiations is not to be 
attained even on the basis of these proposals, breakdown of the 
negotiations is unavoidable, however regrettable it may be. Relations 
between the two countries face rupture in such a case. The future 
of our count1y is profoundly involved in the outcome of the present 
negotiations and the security of the Empire depends on it. 
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"3. . ....... Our Government has made concession after concession, in 
spite of difficulties, for the speedy consummation of the negotiations, 
but the United States insists on the assertions with which she started, 
showing no response whatsoever to our concessions. There are not 
a few in this country who are suspicious of the real intention of the 
United States. In such circumstances, it is only out of our sincere 
desire to maintain the peace of the Pacific that we express our 
sincerity and dare to make further concessions ..... Now that we 
make the utmost concession in the spirit of utmost friendliness for 
the sake of peaceful solution of the situation, we hope earnestly that 
the United States will, ..... reconsider the matter and approach this 
grave situation properly ..... . 

... ... ... * ... 

"5 . .... In view of the serious nature of the negotiations, I intend to 
carry on talks with the AmeriCan Ambassador in Tokyo parallel 
with the negotiations in Washington ...... In order to avoid any 
contretemps, you are directed to abide strictly by your instructions 
and you are given no room for discretion." 

TnE INTERCEPT runs as follows : 

"I. Well, the relations between Japan and the United States have reached 
the edge, and our people are losing confidence in the possibility of 
ever adjusting them. In order to lucuhrate on a fundamental 
national policy, the Cabinet has been meeting with the Imperial 
Headquarters for some days in succession. Conference has followed 
conference, and now we are at length able to bring forth a counter
proposal for the resumption of Japanese-American negotiations based 
upon the unanimous opinion of the Government and the Military 
High Command ...... . 

"2. Conditions both within and without our Empire are so tense that no 
longer is procrastination possible, yet in our sincerity to maintain 
pacific relationships between the Empire of Japan and •the United 
States of America, we have decided as a result o~ these deliberations, 
to gamble once more on the continuance of the padeys, but this is 
our last effort. Both in name and ,spirit this counter-proposal of 
ours is indeed the last. I want you to know that. If through it we 
do not reach a quick accord, I am sorry to say the talks will certainly 
be ruptured. Then indeed will relations between our two nations be 
on the brink of chaos. I mean that the success or failure of the 
pending discussions will have an immense effect on the destiny of 
the Empire of Japan. In fact, we gambled the fate of our land on 
the throw of this die. 
" ....... Hoping that we could fast come to s@me understanding we 
have already gone far out of our way and yielded and yielded. The 
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instructions to the lcttcL 
there will be no room for 

thick and thin 
start with, Those of 

to follow my 
·want you know 

The whole of the seems to be wrong. Mr. Blackeney for 
the defense perhaps was right when he said that "a reading of the two docu
ments in parallel will expose the dichotomy of the flamboyant, reckless 
1"."-'wun;.c whose message the State and the sobar, responsible 
statesman seriously communicating with his ambassador". Certainly the 
author of the telegram in his ambassador was not thinking of 
"gambling once more on the continuance of the . There is nothing in 
his communication sporty or in the spirit of bargaining. His appre-

of the his grave concern with fate of his 

earnestness are all lose 

Next, wt: may compare Exhibit the original telegram transmlttmg 
Proposal 'A' and exp.lanation of it, and Exhibit 1,165, its intercept as decoded 
and translated the American imclligeuce service. We may put a few 
excerpts from the original and from its in parallel columns so as to 

see how they stand to each other : 

Original 245 Intercept 246 

This is our proposal setting forth This proposal is our revised ultima
what are virtually our final con- tum. 
cessions. 

We make the following relaxation We have toned down our insistence 
as follows 
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(Note) In case the United States 
inquires into the length of the neces
sary duration, reply is to be made 
to the effect that the approximate 
goal is 25 years. 

In view of the strong American 
opposition to the stationing for an 
indefinite period, it is proposed to 
dismiss her suspicion by defining the 
area and duration of the stationing 

you are directed to abide, at this 
moment, by the abstract term "neces
sary duration", and to make efforts 
to impress the United States with the 
fact that the troops are not to be 
stationed either permanently or for 
an indefinite period. 

With regard to the principle of non
discrimination in trade, our conten
tion hitherto made on the basis of 
geographical propinquity is with
drawn 

the statement in ('the United States') 
memorandum of 2 October to the 
effect that "it would be undesirable 
i£ either the United States or Japan 
were to pursue one cours~ of policy 
in certain areas while' at the same 
time pursuing an opposite course in 
other areas." 

Especially note this one: 
With regard to the four principles, 
every effort is to be made to avoid 
including them in the terms of a 
formal agreement between Japan 
and the United States (whether in 
the form of agreement or other 
declaration) 

It should be further clarified that 
Japan has no intention of making 
any unwarranted extension of the 
interpretation of the right of self-

INTERNATIONAL MILITARY TRlBUNAL 

(Note: Should the American autho
rities question you in regard to "the 
suitable period", answer vaguely that 
such a period should encompass 25 
years.) 

in view of the fact that the United 
States is so much opposed to our 
stationing soldiers in undefined area 
our purpose is to shift the regions 
of occupation and our officials, thus 
attempting to dispel their suspicions 

we have hitherto couched our answers 
in vague terms. I want you in as 
indecisive yet as pleasant language 
as possible to euphemize and try to 
impart to them . to the effect that 
unlimited occupation does not mean 
perpetual occupation 

Of course, there is the question of 
geographical proximity when we come 
to consider non-discrimination in 
commerce 

In a memorandum of the American 
Government, they state in effect, how
ever, that it might be feasible for 
either country within a certain speci
fied area to adopt a given policy and 
for the other party within another 
specified area to adopt a complemen
tary policy 

(4) As a matter of princ!iple, we are 
anxious to avoid•having this inserted 
in the draft of the formal proposal 
reached between Japan and the 
United States (whether it is calleCl 
an understanding proposal or some 
other sort of a statement) 

At the same time that you clarify to 

them that we intend no expansion of 
our sphere of self-defense, make 

• dear, as has ,been repeatedly ex-
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defense. to the mter~ 
of the Tri- to avoid 

be stated u':lat mto the 
as has 
in the 

will act in accordance its 
own and that it is believed 

the UJ.<)",JL.UcU 

direction. But no statesman can or if he directs 
his ambassador as in the Even a statesman who 
designs "to baby his opponents for some time" would not expose himself 
thus to the ambassador of his Of course, no one will contend that 
withdrawal of a contention is the same as keeping it off for another occasion. 

This the State 

one of the main divisions of the message and cognate 
with the others, by omission of the words ''the four principles" and 
instead to to avoid having "this" included in the agreement, 
this clause of course says that the Japanese will to escape committing them
selves to a formal embodying the points which they have proposed 
above---all of them. "Naturally", the State Department was on its guard in 
dealing with anyone believed to have sent such a message as this. 

Even on the most important relating to the Tri-partite Pact, the 
intercept was a ruthless distortion. 

Last of the three telegrams available for comparison is No. 735, of 
5 November, from Foreign Minister Togo to Ambassador Nomura. The 
original is Exhibit 2P26 and its intercept is Exhibit 1,170. There is in the 
two verswns of this message only one difference worth calling attention to, 

68 
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but that one is of considerable importance in view of the prosecution's asser
tions of the final nature of Proposals "A'' and "B". 

Original 248 

It is our intention to present Pro
posal "B" . . . as the last resort to 
save the situation in case Proposal 
"A" fails ·to conclude the negotiations 

Intercept 249 

If it becomes apparent that an agree
ment cannot be reached, we intend 
to submit our absolutely final pro
posal, Proposal B 

According to the defense, Proposal "B" was an attempt at a modus 
vivendi) and as such properly and accurately described as a "last resort to 
save the situation" if negotiations for a substantive agreement seemed for 
the moment to have broken down. It is in this sense of a last-resort effort 
that Proposal "B" is described in the succeeding paragraph of the original 
telegram as "the final proposal". This is a different matter from an absolutely 
final proposal, in the Prosecution's sense of an ultimatum. 

It might have been noticed that the telegram spoke about parallel con
versation between the Foreign Minister, Togo, and the local United States' 
Ambassador. It is in evidence that Mr. Grew from time to time communi
cated his views of the situation as also of the Japanese attitude. It is very 
unfortunate that not much importance seems to have been attached to his 
views. In my opinion, in view of the contents of the telegram, and of 
Mr. Grew's unwavering opinions, the State Department might apprehend that 
perhaps the decodification of the interception did not represent the correct 
stale of things. At any rate, there. were those misgivings and the whole 
unfortunate situation might be well explained if we only keep these misgivings 
in view. 

Mr. Grew on more than one occasion urged upon his government the 
wisdom of giving Japan an opportunity to prove whether her professed 
desire to establish a reorientation was sincere. The Department of State did 
not accept his advice, nor apparently did the British Government urge it to 
do so, in reliance upon the advice of its own ambassador, Sir Robert Craigie. 

Questions arising out of Japan's movement into southern French Indo
China in July 1941 presented from that time A FOURTH QUESTI<fN of major 
importance in the Japanese-American negotiations. Thi'P; question ruptured 
the negotiations for a time, induced American suspicion o£ subsequent 
Japanese professions of peaceful intent, and contributed to the American 
decision to rupture economic relations with Japan. 

When the Japanese-American negotiations opened, Japanese troops were 
already stationed in the northern areas of French Indo-China, under 
agreement entered into in September 1940 with the then government of 
France: (Exh. 620). The Indo-China question, however, was not directly 
raised in the Washington ·negotiations until almost a year later. The 
question was raised when the further Japanese advance into the soUTHERN 

PART of the colony was made under the agreement ~ith France for joint 
defense : (Exh. 651 ). 
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execution of 
order had frozen 
Netherlands suit. 

such an 
a.nd would affect 

afloat; and 

executive 
Britain and the 

It may be of some to note that on 2 at least three 
before the State Department even heard any rumours of the Indo~China 
move, the Japanese had heard rumours that the freezing 
of assets was under contemplation or had been decided on the State 

President Roosevelt claimed on the 24th that he had been 
able theretofore to resist this of 

crhe sentiment had been for 
He could resist it till then but that 

that that is 
escape from the immediate conserp1ences of this embargo. 

As a cotsequencc of the Indo-China move aml 
relations by the Arrferican freezing order of 26 
for some weeks. 

economic 
languished 

The United States felt that action in southward 
advance was menacing and was inconsistent with her purpose of 
working for a comprehensive peaceful settlement of the Pacific problems. 

On 6 August Ambassador Nomura received a new Japanese suggestion 
in the form of an answer to the President's proposal of 24 July of neutrali
zation of Indo-China. This gave him an opportunity to make another 
approach. He presented the proposal to Secretary Hull on the same day. 

Japan did not accept the President's suggestion but offered to undertake 
to withdraw the troops-, already dispatched, upon the settlement of the China 

America undertook to suspend military measures in the 
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South Pacific and advise the British and Netherlands governments to do 
the same. The United States was to recognize a special status of Japan in 
French Indo-China even after the withdrawal of the Japanese troops from 
that area. 

We are not much concerned here with the details of the negotiations. 
Ambassador Nomura made a suggestion that a meeting be arranged between 
the President and the Premier of Japan to make an exchange of views with 
an eye to the general peace of the world. The President discussed various 
aspects of such a meeting with much apparent interest and ultimately 
handed over two oral statements to the Ambassador. 

One was a serious warning to Japan that America would be compelled 
to take all steps which it might regard as necessary if the Japanese Govern
ment took any further steps in pursuance of a policy or program of military 
domination, by force, or threat of force of neighbouring countries. 

The other document was in reference to the proposed meeting of the 
heads of the two states. It said, "In case the Japanese Government feels 
that Japan desires and is in a position to suspend its expansionist activities, 
to readjust its posit on and to embark upon a peaceful program for the 
Pacific along the lines of the program and principles to which the United 
States is committed, the Government of the United States would be prepared 
to consider resumption of the informal exploratory discussions which were 
interrupted in July and would be glad to arrange a suitable time and place 
to exchange views." 

On 6 September the Japanese counter-proposal designed to reopen the 
negotiations was delivered. The clause relative to Indo-China provided 
"that Japan will not make any military advancement from French Indo
China against any of its adjoining areas, and likewise will not without any 
justifiable reason, resort to any military action against any regions lying 
south of Japan". (Exh. 1,245-D) 

This proposal was handed over to Ambassador Grew beforehand and on 
it he had sent to the State Department his opinion whereon his conclusion 
was that in respect to the China question, the commitments contained in 
the latest Japanese proposal, if implemented, would fulfil this •requirement 
of the cessation on the part of Japan of its progressin acts of aggress~on. 
(This is Exhibit 2,898 in this case). 

Of the clause in the proposal relating to Indo-China and those con
cerned with China and with the Tri-partite Pact, Ambassador Grew felt 
that the commitments contained in the Japanese proposal, if implemented, 
would fulfil the basic requirements of a satisfactory solution of the Pacific 
problems. Mr. Hull, however, felt that the proposal as a whole had narrowed 
down the spirit and scope of the proposed understanding. 

The proposal by Japan of 25 September introduced a new idea into the 
negotiation over the Indo-China question. This was: "The Government of 
Japan will not make any armed advancement, using•French Indo-China as 
a base, to any adjacent area thereof (excluding China) and upon the 
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establishment of an peace in its 
which arc now stationed in ·French Indo-China/' 

The new element in this is the for withdrawal upon 
This expression, conclusion EQUITAilLE PEACE in the Pacific area. 

to a concession. 
whether what 

the Pacific far 

committed 
upon conclusion of the China 

the Pacific area not amount 
It does not matter 

of her agreement \VhetlJe-r or not she was any 
concess10n m course of her with America must he judged by 
how started and what in course of these she was agreeing 
to tl1e consideration that vvl1at sl1e vvas to do it 

do. 
went on with no notable progress into November. 

Proposal A had difference the Indo--China section from the 
that the Japanese Government 

of Indo-China, 

iSSllCS 

negotiations were briefly as follows: 
(1) In the maf'ter of interpretation of the had 

receded from her original stand that her obligations would be applied in 
accordance with the of A.rtidc III of the Pact to the point of 
giving assurances that, should America .in Lhc War, 
Japan would decide entirely independently in the matter of interpretation 
of her obligation. Japan had also agreed to insertion in any agreement of 
a provision that both governments will be guided i11 their conduct by con
siderations of protection and sel£-cl;efensc. (2) The question of economic 
activities had once been completely settled by Japanese concession of the 
American position, though later the positions of the parties moved apart 
again. The only rec!l question here was whether the agreement for non
discriminatory imernational commercial relations vvas to be restricted to the 
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Southwest Pacific area or to the Pacific area as demanded by the United 
States. 

The third and crucial point, the question of withdrawal of J~panese 
troops from China, showed little progress during this period (KONOYE 
Cabinet). The whole matter remained only subject to further discussion. 

The TOJO Cabinet, through its Proposal A, made the first really 
significant concessions in this respect. 

Proposal A on its face represented no significant change in the Japanese 
position regarding the Tri-partite Pact question. Remembering, however, 
America's preparations and the measures already taken by America, Japan's 
commitment to make her own decision of the character of America's acts 
would in this context take an entirely different rp.eaning from what it had 
had before. If America had already, before Proposal A was handed over on 
7 November, gone to war against the European Axis members and if Japan, 
knowing full well of this, had not attacked America and on the other hand 
were saying that she would herself adjudge the character of the measures 
taken by America and was entering into this agreement with America, it 
seems that that would have implied that those measures at any rate were 
being adjudged as measures in self-defense. In my opinion, the State 
Department might take the same view as was done by Mr. Grew. 

In regard to the question of economic activities, Proposal A stood thus: 

"Japan recognizes the principle of non-discrimination in international 
commercial relations to be applied to all the Pacific areas, inclusive of 
China; on the understanding that the principle in question is to be applied 
uniformly to the entire world as well." It was explained that the condition 
would bind only the contracting nations and would not bind them to control 
the conduct of third powers. 

As regards withdrawal of troops from China, some concession can be 
said to have been made in Proposal A as has been pointed out above. 

Proposal 'B' is Exhibit 1,245-H, in this case. It runs as follows: 

"1. Both the Governments of Japan and the United States undertake not 
to make any armed advancement into any of the regions in the South
eastern Asia and the Southern Pacific area excepting the part• of French 
Indo-China where the Japanese troops are stationed at present. 

"2. The Japanese Government undertakes to withdraw its troops now 
stationed in French Indo-China upon either the restoration of peace between 
Japan and China or the establishment of an equitable peace in the Pacific 
area. 

"In the meantime the Government of Japan declares that it is prepared 
to remove its troops now stationed in the Southern part of French Indo
China to the northern part of the said territory upon the conclusion of the 
present arrangement which shall later be embodied in the final agreement. 

"3. The Government of Japan and the, United States shall co-operate 
with a view to securing the acquisition of those goods and commodities 
which the two countries need in Netherlands East Indies. 
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of oil. 
"5. The Government of the 'United States to refrain from 

t>ndeavours for the 

and interests 
rnost serious 

in 
to i\.merican national 

and Asia ; it would 
American 

would have made a 

Later on he says, "Their conditional offer to withdraw from 
Southern Indo-China to Northern Indo-China was could 
have those back to Southern Indo-China within a or 
two, and furthermore, they placed no limit on the number of troops they 
might continue to send there." 

In this ·view the whole negotiation was meaningless. If this was the 
United States' attitude toward Japanese offer and undertaking, then it is 
difficult to the United States' authorities at all to 
such negotiations. By this attitude ra1se a that 
perhaps they only wanted to take time. 

On 

basis for agreement between 
and Japan, <>c·md the second, an explanatory statement in regard to it. This 
Hull note of 26 No,.ember is Exhibit 1,245-I in this case. It commences with 
a statement of general principles. The 
the second section, entitled, ''Steps m be 
United States and the Government of 
as follows: 

operative provisions are found in 
Taken by the Government of the 

These may be summarized 

"L The two Governments to endeavour to conclude a multilateral non
aggression pact anwng themselves and the British Empire, China, 
the Netherlands, the Soviet Union and Thailand. 

"2. The two Governments to endeavour to conclude among themselves 
and the British, Chinese, Dutch and Thai Governments an agree
ment for rest>ecting the territorial integrity of French Indo-China, 
for joint consultation over necessary measures to meet any threat 
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to it which might develop, and for maintenance of equality of 
commercial opportunity in Indo-China. 

"3. Japan to withdraw all military, naval, air and police forces from 
China and Indo-China. 

"4. The two Governments to support no government or regime in 
China other than the Chungking Government. 

"5. Both Governments to give up all extra-territorial rights in China, 
including rights under the Boxer Protocol and concessions, and to 
endeavour to obtain the agreement of other Governments to do 
likewise. 

"6. The two Governments to enter into negotiations for conclusion of 
a trade agreement based on most-favoured-nation treatment and 
reduction of trade barriers. 

"7. The freezing of assets to be rescinded by both Governments. 
"8. A plan to be agreed upon and a fund established for stabilization 

of the dollar-yen rate. 
"9. Both Governments to agree that no agreement which either had 

concluded with any third Power should be interpreted in such a 
way as to conflict with the fundamental purpose of this agreement, 
the establishment and preservation of peace throughout the 
Pacific area. 

"10. Both Governments to use their influence to induce other nations 
to adhere and give practical application to the basic political and 
economic principles of this agreement." 

The Japanese Government took this as ignoring the progress toward 
any understanding by the eight-months negotiations. 

1. The multilateral Non-aggression Pact had never before been men
tioned, so far as the evidence discloses, in the negotiations. This proposal 
thus imported into the discussion two additional nations, the U.S.S.R. and 
Thailand, and also suggested actions which would mean much· time ; 

2. Japan had already, by Proposal B, abandoned any claim on her part 
to special rights in French Indo-China. To put the matter in the form of 
a multilateral agreement would only complicate the solution of the Indo-
China problem; • 

3. The clause provides for the withdrawal of JapatJ.ese forces-military, 
naval, air and police-forthwith and unconditionally from China and IQdO
China; 

4. The proposed mutual undertaking to support no government or 
regime in China other than that of Chungking was also a radical new 
departure in two ways: 

(a) The question of Manchukuo had hitherto always been subject 
to further discussion; Japan had included recognition of 
Manchukuo. By this proposal the discussion is cut off, 
Manchukuo is to be abandoned ; 

(b) Similarly the Hull note requires the repwdiation of the Wang 
Ching-wei regime. 
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9. 
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China) 
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of 
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(No equivalent provision) 

Non-recognition of any regime or 
in China other than the 

Government 

of the 

Renunciation of extraterritorial rights, 
concessions and Boxer Protocol rights 
in China 

The defendants considered this note as an ultimatum. As one of the 
defendants pointed out, "Such a political condition or situation would of 
itself affect even the area of Korea. That is to say, Japan would be placed 
in a predicament wherein she must also withdraw from Korea. Her 
Continental interest totally abandoned, her prestige in Asia vanished, Japan 
truly, vis-a-vis international relations, would have been placed in the same 
situation that she is in today. To say that again in different words, this 

69 
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demand was asking Japan to return to a situation and circumstances which 
were already much worse than the situation which existed at the time of 
the Manchurian Incident. Or, more than that, to return to the situation 
in which Japan was before the Russo-Japanese War. In other words, this 
was asking for Japan's suicide as a great Power in East Asia." (R.P. 34,665) 

Even contemporary historians could think that "as for the present war, 
the Principality of Monaco, the Grand Duchy of Luxembourg, would have . 
taken up arms against the United States on receipt of such a note as the 
State Department sent the Japanese Government on the eve of Pearl 
Harbour." 

A co1.1temporary American historian says: 
" .... , it required no profound knowledge of Japanese history, insti

tutions, and psychology to warrant two other conclusions respecting the 
memorandum of November 26, 1941. First, that no Japanese Cabinet, 
"liberal" or "reactionary", could have accepted the provisions of the 
memorandum as a basis of negotiating a settlement without incurring the 
risk of immediate overthrow, if nothing worse. Second, that every high 
official in the State Department, especially in the division concerned with 
Far Eastern affairs, must have been aware, while the memorandum was 
being £tamed, that the Japanese Government would not accept it as a 
program of renewed conversation 'iooking toward the maintenance of peace· 
in the Pacific'. Nor was it to be supposed that President Roosevelt and 
Secretary Hull were so unfamiliar with Japanese affairs as to imagine, on 
November 26, 1941, that Tokyo would accept the terms of. the memorandum 
or that the delivery of the document to Japan would prove to be otherwise 
than a prelude to war." 

President Roosevelt and Secretary Hull were so certain of Japanese 
refusal to accept the proposals of the memorandum that, without waiting 
for the Japanese reply, they authorized a war warning to the American 
outpost commanders the very next day after the document had been handed 
to the Japanese representatives. The Roberts Report declared that the 
American outpost commanders had been duly warned of the coming war 
as early as November 27. 

A scrutiny of this Hull note would reveal that it categoricaMy rejected 
the Japanese proposal for a. modus vivendi. The meii¥>randum made it 
patent that America did not choose to follow the methods long recognized 
in diplomacy as calculated to arrive at such a· modus vivendi. It did not 
limit the issues to primary and essential terms. In deciding upon the 
substance of the memorandum, it refrained froJ!l directing the main 
emphasis to the recent southward movements of Japanese troops which 
might be said to have menaced tht:: Philippines as well as British and Dutch 
possessions in that area. It ignored that Japan had already offered to 
withdraw her troops from the south and thus to remove cause for this menace. 

At no time in the whole course of the negotiations before this note, 
had the Government of the United States proposed to J<ipan such a sweeping 
withdrawal from China over a veiled threat of war and under the pressure 
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econon11c lead 
to war. 

were not reason, 1:0 go to war means 
at a time when civilization is weak To win such a war is 
a naval operation, VIle must arm and train Chinese. find 
ourselves involved in China in a fashion that would excite the suspicions of 
the whole world." 

It is now known that at the end of 1936 
united with the Chinese Communists -r.""·~···"~ It was this 

unification, which in 1937, war 
them against 

and in the f~rm of war materials to China 
non-bcliigerent and that some of 
against the aggressi~n of Japan". 

Aggression, I believe, is not discernible. It may necessitate 
an enquiry into a situation not unmixed with law. Japan might 
take this participation by the United States as an act of belligerency. 

International law perhaps docs not take cognizance of the efforts or 
dec;ires of the country th:lt seeks to participate in a contest and yet remain 
at peace. If it will participate as a supporter of a favoured inter
national law decrees that it does so squarely as a belligerent and not as a 
neutral. 

Perhaps the plea oi the United States Government would have been that 
there was yet no war between Ch.ina and Japan as neither party declared it to 
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be so. But the Prosecution may not be allowed to characterize this hostility 
as war for one purpose and not war for the purpose of justifying the United 
States' action in relation to it. 

I do not know whether the United States' authorities would have extended 
their plea of self-defense to this action. I have already referred to the very 
wide view of self-defense entertained by the then President, Roosevelt. Accord
ing to him, "attack" "begins by the domination of any base which menaces 
our security-North or South" and "we have to relate it to the lightning 
speed of modern warfare". The occupied base "may be thousands of miles 
away from our own shores". "The American Government must, of necessity, 
decide at which point any threat of attack against this hemisphere has begun, 
and to make their stand when that point has been reached." "Modern techni
ques of warfare" have thus extended the scope of self-defense. "It would be 
suicide to wait until the enemy is in our front yard." "It is stupid to wait 
until a probable enemy has gained a foothold from which to attack. Old
fashioned common-sense calls for the use of a strategy which will prevent 
such an enemy from gaining a foothold in the first place." 

Whether or not we accept this definition of self-defense, this at least repre
sents the honest view of a statesman of very high position. This should help 
us at least in determining the bona fides or otherwise of statesmen and politi
cians of other countries if they professed to have taken similar view of self
defense, though that country might have been worsted in the resultant war. 
We shall come to this later. Here, at this stage, we are only concerned with 
the question as to how to view the action taken by the United States in help
ing China against Japan. If .it was an act of belligerency, it does not matter 
whether it was aggressive or defensive, the two countries would no longer, in 
the eye of law, be at peace. It was not an act of belligerency only if there was 
no war between China and Japan. 

We shall proceed on the footing that these were not acts of belligerency 
so as to disturb the peaceful relation between the United States and Japan 
at this stage. 

After a series of diplomatic moves, the United States began to take 
measures, just short of war, against Japan. In July 1938, it laM a "moral 
embargo" on the export of aircraft to Japan. In July 19~, after the introduc
tion of Senator Vandenberg's resolution, Secretary Hull served notice that 
the commercial treaty of 1911 would expire at the end of six months. In the 
summer of 1940 the United States began to impose export restrictions which, 
though they were also designed to support the American armament program, 
brought a large part of their exports to Japan under control. In June 1941 
an American political adviser was appointed by General Chiang Kai-shek; 
Americans were sent to reorganize traffic on the Burma Road ; American 
aviators under General Chennault were allowed to resign from the United 
States' armed forces and to volunteer with the Chinese Army. In August 1941 
an American military mission under Brigadier Gener-.1 John Magruder was 
sent to China. 
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"Liaison Conferences on October 23rd with all 
confidence that matters could be settled by negotiations. Everyone, moreover, 
was in favour of peace, but the question was how to secure it. 

and continuous meetings were held. 
"In the between the Liaison Conferences and the Imperial Con-

ferences of November I recall that all my thoughls were focused on 
the 

O.f. 
. .l 

concesswns could afford 
to make in its to reach an understanding with the United States? 
The greatest difficulty concerned the withdrawal of troops from China and 
French Indo-China. I studied the issue deeply. I ascertained the general 
scntim.ent in naval fully observed the thinking of other governm.ent 
members and the trend of public opinion at the time. Since the navy had 
opposed and had never attached a strong interpretation to the Tri-partite Pact, 
I did not feel that that was a problem incapable of solution if a meeting of 
the minds could be achieved as to the other issues. Regardless of how Japan 
found itself jn such a perplexing international situation, my consideration 
of the questions was from the approach of the present. The best solution, 
therefore, was a ccn;ppromise with the United States and Great Britain with 
each side giving ground. Consequently, I directed my efforts along this 
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line of action in a sincere attempt to avoid the' possible tragic effect of 
hostilities. 

"There was a strong prevailing opinion that matters had developed so 
far as to make it physically impossible to withdraw all of our forces from 
China and that it would have been a psychological blow which would stun 
the Japanese people. It was argued that it would have amounted to a victory 
for China over Japan and would have raised the p~estige and standing of the 
United States and Great Britain in the Far East, thereby relegating Japan 
to a position of being dependent upon these pmvers for its economic existence 
and position as a world power. Therefore, my thinking at that time was that 
it would be advisable to effect a compromise by a strategic withdrawal of our 
forces over a period of time from China pr,?per and to effect an immediate 
withdrawal from French Indo-China if this could be correlated with the 
opposition to such a step. There was no doubt that Japan then would be 
making deep concessions which had not been possible to make at the time 
of the Third KONOYE Cabinet. 

"On November 5th at an Imperial Conference a decision was made to 
put into effect preparations for war while at the same time steadfastly main
taining our efforts toward peace through diplomacy. This was not incon
sistent reasoning considering the plight of Japan at that time. The Allies 
had· effected an economic encirclement of Japan with a result more telling 
than we dared admit to the world. We viewed with alarm the increasing 
armaments of the United States and could not reason that such military steps 
were taken in contemplation of war with Germany alone. The American 
Pacific Fleet had long before moved from its west coast base to Hawaii and 
there stoorl i!S a t..h.reat of Japan. The United States policy toward 'Japan 
had been strict and unsympathetic, revealing a determination to enforce their 
demands without compromise. The American military and economic aid 
to China had· aroused the bitterest of feeling among the Japanese people. 
The Allied Powers had carried on military conferences which were pointedly 
directed against Japan. It was a tight, tense and trapped feeling that Japan 
had at that time. 

"(b) Considering these facts ..... there were two solutions open to Japan. 
One being to relieve the over-all situation through diplomacy, hoj1i.ng that a 
give and take policy on the part of the United States and Japan would answer 
the problems. The other was to overcome by our own power the actual and 
impending difficulties caused by the Allied encirclement. At all times we 
considered this last measure to be purely defensive and to be adopted only as 
a last resort. I never entertained a doubt that Japan or any natio11 had the 
sovereign right to act in self-preservation and to determine for herself what 
accumulation of events would entitle her to exercise that right. The govern
ment, working in conjunction with the High Command, studied the situation 
seriously. Not a single member of either group wanted war with the United 
States and Great Britain. The military men knew too well that Japan had 
on its hands the China Affair of over four years duration.and which promised 
no hope of being successfully terminated. Therefore, to reason that we 
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States and Great Britain be to attribute to us 

amount of concessions that every effort to 
reach an the United States, .... On the other hand 

were called upon to go into action it ·would have 
be unable to act at alL It 

on the factors 
which I described that caused the to take detailed 
for war even though they hoped for and still felt peace possible through 
negotiations. 

* 
"I was not a states.man nor a diplomat but I tried to borrow all 

of the skill and reasoning I possessed to seek a solution. It was in this 
mixed of doubt, hope, fear and speculation that the Hull Note 
of November 26 was received. 

conc:es:s1o:ns we had· made as a sincere effort ·to 
avold war and would attempt to meet us half way thereby saving the whole 
situation. :Here was a harsh reply from the United States Government 
unyielding and unb~ding. It contai:o,~d no recognition of the endeavours we 
had made toward concessions in the negotiations. There were no members 
of the Cabinet nor responsible <)fficials of the General Staff who advocated 
acceptance of the Hull Note. The view taken was that it was impossible to 

do so and that this communication was an ultimatum dueateninjS the existence 
of ou~ country. The general opinion was that acceptance of the conditions 
of this note ~ould be tantamount to the defeat of Japan. 

"(c) ...... No nation willingly relegates itself to a secondary position as 
a world power if it can help it. History to this very minute dictates that 
every leading power constantly seeks to preserve its rights, prestige and dignity 
and to this end consta11t1y follows a policy which it deems most beneficial to 

itself. As a patriotic Japanese loving my country I was confronted with the 
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question of whether or not Japan could bow to the American demands and 
yet preserve its standing in the world. It would have been treasonable to 
have advocated a step contrary to the best interests of my country." 

Here is then an account of what was happening in the Japanese mind; 
and certainly this is a highly probable account, if we are to judge by what 
we now know of the events and circumstances then happening. The account 
given may or may not justify the action taken by Japan. But, it must be 
said, it amply EXPLAINs the events that happened without any conspiracy. 

It has been amply established in this case that America supported the 
Chinese regime at Chungking. They encouraged it and helped it to wage 
war against the Japanese and their Chinese puppet governments. They 
induced Britain and the Netherlands to join them in preparing for war with 
Japan. They severed economic relations and at least a week before the 
attack on Pearl Harbour, Mr. Hull told the British Ambassador that "the 
diplomatic part of their relations with Japan was virtually over and that the 
matter will now go to the officials of the Army and Navy". In fact, after 
the embargo of July 1941 the United States was simply taking time. Both 
parties knew that their differences were irreconcilable. For America to 
begin hostility the risk was very great even in July 1941. It was by no means 
certain then that Russia could withstand the German attack. This risk, 
however, had to be balanced against the risk of China's coming to a settlement 
with Japan and forming a Sino-Japanese combination hostile to Western 
aspirations. 

After the embargo of July 1941 the only question was when and where 
Japan would strike the blow that precipitated war. Since American strength 
was growing, the longer they could postpone hostilities, the better. Time was 
working in their favour and they had every reason for wanting to gain time. 

The reason why any effective embargo was not applied earlier is not that 
the United States was friendly towards Japan at that time. The view which 
prevailed was that Japan would be ruined if a complete embargo was laid 
down. So she would be compelled to fight. But America was not yet ready 
to take the risk of war with Japan. They could not take the chance of a full 
scale war in the Pacific until they were reasonably sure that GerJilany could 
not attack them through South Americil and in the Atl:t,ntic. 

This is what the evidence in this case seems to establish beyond all 
reasonable doubt. At any rate this was one possible and reasonable way of 
viewing the situation. Even the American Statesmen and Army men of high 
position did nl'>t fail to see this and no one was in doubt as to the possible 
policy which Japan could thereby be compelled to adopt. 

The prosecution placed much reliance on the Pact of Paris of 1928, the 
Nine-Power Treaty of Washington of 1922 and the Four-Power treaty of 
Washington of 1921 in condemning the conduct of Japan and in justification 
of the steps taken by the prosecuting countries. We are not concerned here 
with the question of justification. We are now seeki.ng an explanation of 
the happening. Yet we may just turn our eyes to see in what relation these 
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"It is in substance Articles I and II) 
tTcnr"'''c" between any of the parties on certain questions, invoking 

settled by diplomacy, and is 
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as to the 
most cfficie!lt measures to be taken, or separately, to meet the 
exigencies of the situation. There is no plan of penalizing a party 
to the as by a boycott; and no definite scheme of common defensive 
action an outside state not a party to the arrangement." 

As has already been pointed out, the of measures like 
those taken by the Allied nations against Japan, then engaged in war with 
China, amounted to a direct participation in the conflict. Their conduct 
was in defiance of the theory of neutrality and of the fundamental obliga
tions that the law of nations still imposes upon non-belligerent Powers. By 
saying this, I am not questioning their policy and condemning the steps 
taken by them in helping China against the Japanese action. All that I 
want to say here is t?Iat, justly or unjustly, rightly or wrongly, the Allied 
Nations had already participated in the conflict by these actions and any 
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hostile measures taken against them by Japan THEREAFTER would not be 
"aggressive". 

Anyway, these facts sufficiently explain the subsequent developments 
leading to the attack on Pearl Harbour without there being any conspiracy 
of the kind alleged in the indictment. The evidence convinces me that 
Japan tried her utmost to avoid any clash with America, but was driven by 
the circumstances that gradually developed to the fatal steps taken by her. 

1ne evidence does not entitle us to characterize the Japanese attack 
as a sudden, unexpected, treacherous act committed while relations between 
the two countries were peaceful. We have seen to what extent the United 
States was at peace with Japan, and how she was actually engaged in a peace 
conference with Japan's envoys. There was no treachery on the part of 
Japan in this respect. It does not matter whether there was any maneuver
ing anywhere to make Japan commit the first overt act. 

• 
• 

• 
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I have considered above the several evidentiary facts relied on by the 
prosecution as leading to the establishment of the ilesign or plan 
as alleged in Count 1 of the indictment and have shown how could 
be well explained without any suh conspiracy, design or plan. 

It may be contended that although each event may thus be explained 
away, they all taken together can best be explained only by the existence 
of such an over-all conspiracy, design or plan. 

In my opinion, that will not be the effect of the evidence. 
But even assuming that that would be the case, there is a big assump

tion involved in thi10 approach, and, in my opinion, thereby we beg the 
whole question. Why should we assmnc that all these events had one, single 
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determining cause? If each event is completely explained otherwise, why 
should we think of connecting it with another at all, or adapting them to 
one another? Perhaps in doing this we will only be entertaining our mind 
with the pleasure which Baron Alderson thinks it is apt to seek. 

Even if we arc to find ou.t any single cause, we are not necessarily 
driven to the alleged conspiracy. Foreign policy of no nation in the world 
indicates a conspiracy. Even when several nations form themselves into a 
group, and adopt a particular policy against any particular ideology 
prevailing somewhere in the international society, we do not characterize 
this as conspiracy. Whatever that be, circumstances certainly developed in 
such a way during the relevant period as to lead Japan to adopt certain 
policies in her foreign relations, which as a matter of fact she did adopt 
from time to time. 

I have already indicated on several occasions how several diverse factors 
of diverse origin influenced the development of Japan's Manchurian policy, 
policy towards the rest of China and foreign policy in general. I have 
noticed in that connection that even the resumption of the so-called 
positive policy in respect of Manchuria was not of conspiratorial origin. 
The Lytton Commission itself mentioned several factors as preparing the 
way for the resumption of that policy. In deciding upon their policy, from 
time to time, the responsible statesmen of Japan could not and did not 
ignore the requirements and difficulties of their people as understood by 
them, and these must have operated as the determining factors. It is easy 
to impute particular motives to those controlling the foreign policy of any 
swre. But such responsible statesmqn arc not always actuated by mere 
sinister design. Even in the case of the statesmen of a state which we do 
not like we must not forget that their functions involved responsibility to 
the people of their nation. As I have already noticed, these statesmen may 
not afford to ignore any difficulty even though such difficulties might have 
been their own creation or the creation of their predecessor. Even such 
origin of the difficulty would not make their policy a conspiracy when such 
policy is adopted to face such difficulty. 

I would again emphasize here that it is immaterial for lllUr present 
purpose to see whether any policy adopted at any particular time, or any 
action taken by Japan pursuant to that policy, was justifiable in law; 
perhaps it was not. All that we are concerned with here is to see if the 
circumstances can explain the adaptation of the policy or the action without 
the existence of the alleged conspiracy. 

I believe 1 have already given enough materials in the foregoing pages 
of this judgment to satisfy any but a pre-occupied mind that these events 
happened without the alleged conspiracy. The statesmen, diplomats and 
politicians of Japan were perhaps wrong, and perhaps they misled them
selves. But they were not conspirators. They did not conspire. 

To appreciate what happened, it is only just to seeethe events by putting 
them in their proper perspective. We should not avoid examining the 
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\Ve do not yet knovv vvho were the conspirators who might have planned 
this incident. I have examined the evidence adduced on this point and 
have explained how the utmost which this evidence might be said to indicate 
was that some young officers of the Kwantung were the then con
spirators. VIe do not know who these young olficers were. Of the accused, 
only DOHIHARA, HASHIMOTO and ITAGAKI could be named in this 
connection. I have explained why I could not accept that evidence. 

vVe must rcmem~er again that it is not the Prosecution case that the 
then Government of Japan as such had anything to do with this incident. 
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The only member of the Cabinet who could be named in this connection is 
accused MINAMI. I have examined the evidence and have explained why 
I could not accept that case of the Prosecution. 

The Mukden Incident led to the subsequent developments in Manchuria 
leading to the formation of Manchukuo. This docs not, in my opinion, 
indicate any conspiracy even for the occupation of Manchuria, much less 
for the domination of the whole world. I have explained why I say this. 

A formidable array of sinister events was placed before us in this 
connection, beginning with the murder of Chang Tso-Lin and coming up 
to the fall of the Wakatsuki Cabinet. These are no doubt sinister incidents 
but they are of no significance so far as the matter under our consideration 
is concerned. 

Some evidence has been given as to the views entertained in Japan about 
Manchuria. These views were being propagated in Japan through organized 
propaganda. There was nothing sinister in this propaganda. It was done 
exactly in the same peaceful manner as is usually done in other countries. 
Anyone entertaining any opinion is entitled to spread his opinion to the 
public and this is all that was done in this respect in Japan. If he succeeded 
in winning the public opinion in favour of his- views, it is to his credit that 
he succeeded in doing so. There is absolutely no allegation of any illicit 
means adopted for this purpose. The Army is named in this connection 
perhaps to insinuate force. But there is absolutely no evidence of any 
force, fraud or coercion in this respect. 

The public opinion thus formed might have been a factor in determining 
or in giving shape to the subsequent government policy. But this was only 
one of the factors. I have already indicated some of the factors then 
existing in Japanese life, which went a great way in moulding the then 
Japanese China policy. I must say here that even the public opinion was 
not the result of mere propaganda by Dr. OKA W A and his group. If his 
opinion was so easily acceptable to the public, it was because the field was 
already ready for its acceptance by reason of other fadtors working on 
Japanese life. I have already examined this aspect of the case, and, in my 
opinion, the development both in policy and in action was th~ result of 
several factors working in synergy and synchronism. ':i'here was no con
spiracy even for what happened in respect of Manchuria, and the happening 
was not the result of any such conspiracy. 

I have shown how gradually circumstances were developing, leading to 
the events that took place. Any particular incident in connection with these 
subsequent developments might have been designed for the accomplishment 
of any particular object which any particular group of persons might have 
thought of realizing in view of the then circumstances. But, simply because 
there were designs here and there in the course of these developments, it 
does not follow that the whole development was also the result of any 
design. In my opinion, the whole story of the ovt!r-all conspiracy is a 
preposterous one. 
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Public opinion in Japan during this period might have been influenced 
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by propaganda but there was nothing unusual, illicit or criminal in the 
means adopted for this purpose. There was no dictator in Japan. Neither 
any particular individual nor any group of individuals did ever emerge as 
dictator, rising above all democratic control. Not a single decision taken 
by the government could be said to be the decision of a dictator or of a, 
dictatorial group. The evidence discloses how every measure suggested and 
every step taken was the result of careful and anxious deliberations of the 
persons responsible for the management of the affairs of the state and how, 
in arriving at these decisions, they were always alive to the public opinion 
and public interest' as understood by them. 

Keeping everything in view, and on a careful consideration of the entire 
evidence of the case, I have arrived at the conclusion: 

1. That no conspiracy either "of a comprehensive character and of a 
continuing nature", or of any other character and nature was ever 
formed, existed or operated during the period from January 1, 1928 
to September 2, 1945 or during any other period; 

2. That neither the object and purpose of any such conspiracy or 
design for domination of the territories, as described in the 
indictment, nor any design to secure such domination by war has 
been established by evidence in this case ; 

3. That none of the defendants has been proved to have been 
members of any such conspiracy at any time. 

I may add here a few words by way of explanation of the method 
adopted by me in the evaluation of the evidence adduced in the case. I 
have already pointed out how we had to refrain from adopting any restric
tive rules with regard to the admissibility of evidence and how as a result 
a large quantity of materials of dubious value might have crept in. Under 
the Charter we were not bound to adhere to any strict judicial rules of 
evidence, and from the very character of the proceedings before us perhaps 
it was not possible to adopt any such restrictive rules. But this relaxation 
of the rule as to admissibility certainly did not imply similar relaxation in 
determining the probative force of such evidence. Judges of ~nternational 
tribunals are often accused of "having sought to escape from this dilemma 
by admitting all evidence offered and then declining to reveal what was 
made of it in reaching the decision". This would hardly be occasion for 
surprise in the, present case in view of the volume and character of the 
evidence we have to sift. I have however tried my best to reveal as far 
as possible what I have made of the evidence admitted in reaching my 
decision. 

I have given above my reading of the evidence relating to the charge 
of conspiracy. I am, however, of opinion that conspiracy by itself is not 
at all a crime in international life. 

In the indictment in this case conspiracy has .been allotted a very 
prominent place and has, by itself, been introduced as a crime. 
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Count 1 of the indictment stands thus: 
All the accut>£d, together with other persons, participated as 
leaders, organizers, instigators or accomplices m the formulation or 
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execution of a common plan or conspiracy, and are responsible for 
all acts performed by any person in execution of such plan. 

The object of such plan or conspiracy was that Japan should secure 
domination of East Asia ... and for that purpose they conspired that Japan 
should alone or in combination with other countries ... wage declared or 
undeclared war or wars of aggression, and war or wars in violation of inter
national law ... against any country or countries which might oppose their 
purpose. 

Count 1 contains the charge of over-all conspiracy. It is apparent that 
it is framed in the very language of Article 5-C of the Charter. 

Count 2 charges similar planning against Manchuria; Count 3, against 
rest of China; Count 4, against the United States, the British Commonwealth 
of Nations etc. including the U.S.S.R. and Count 5, the whole world. Counts 
6 to 17 speak of planning and preparing wars of aggression <;J-gainst different 
countries. 

A careful analysis of the charge would show that the requirements of 
the offense contemplated therein are the following: 

1. The persons charged must be leaders, organizers, instigators or 
accomplices in the formulation or execution of the plan; 

2. The object of the plan was that Japan should secure the military, 
naval, political and economic domination of the countries named ; 

3. The persons who participated as leaders, etc., in the formulation or 
execution of the plan must also be shown to have conspired that, 
for the purpose of the above domination, Japan should wage 
declared or undeclared war ; 

4. That such war need not be against the country sought to be 
dominated but against any country which might oppose their 
purpose. 

The fourth item in the requirements seems to be a little too widely 
expressed in the count. As the war to be waged must be war or wars of 
aggression and war or wars in violation of international law, treaties, 
agreements and assurances, it may be that the idea was that "any country" 
was intended to mean any country standing in such a relation to the question 
of particular domination that war against it would be a war of the ktnd named 
above. Thus, for example, by reason of the Treaty of Waslr!.ington, the Signa
tory Powers were to maintain the integrity of China and respect her 
sovereignty. If Japan wanted any domination of China which would violate 
her treaty obligation, any of the Signatory Powers might come and oppose 
such domination, though China herself might not oppose. If Japan planned 
to wage war against such opposing power, the action would come under Count 1 
though China might not have opposed it or might even have supported it. 

The Count simply speaks of the leaders conspiring for the purpose of 
domination that Japan should wage war against any country. It is compre
hensive enough to cover a case where no war, as a matter of fact, is waged. 
The substantive portion of the charge seeks to make the.persons charged res- , 
ponsible for .all acts performed by any person in execution of such plan. Acts 
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2. There is important distinction between conspiracy as a separate crime, 
and conspiracy as the method of proof of a crime alleged to have 
been committed by several persons jointly; 
(a) The principles are similar, but the application of them is 

different; 
(b) These principles are applied to a joint crime, even if it is not 

one, the conspiracy to commit which, is a separate crime. 

As I have pointed out already, here arc grave questions for our considera
tion. Keeping in view the character of the present-clay international life, the 
propositions must be very carefully examined, and in so doing, we must 
keep distinct the following considerations: 

I. Whether conspiracy is crime in international law, at least from 1928 
as asserted by the Prosecution ; 

2. If not, whether we can accept the definition of the Charter as binding 
on us; 

3. Whether the definition in the Charter really gives a substantive law 
or only a rule of procedure. 

I would, first of all, take up the question whether it is correct to say that 
conspiracy has been a crime in international law as it existed from at least 
1928 onwards. 

The Prosecution approach to the question may be put thus: 
l. One of tl1e sources of international law is "the general principles 

of law recognized by civilized nations"; 
2.. Conspiracy is recognized by civilized nation.s as ctn11.c in. th.eir 

national systems; 
3. Therefore, it must be taken that conspiracy has been a crime in 

international law. 
I am afraid I cannot accept this submission of the Prosecution. 

The prosecution names "the general principles of law recognized by 
civilized nations" as one of the sources of international law, and bases its 
whole argument on this statement. It relics on "the Statute of the Permanent 
Court of International Justice, 1936", for this purpose and refers to Article 
38, paragraph 3, of the Statute in support of the proposition. • 

Article 38 of that Statute is as follows: • 
"The Court shall apply-
"1. International conventions, whether general or particular, establishing 

rules expressly recognized by the contesting states; 
"2. International custom, as evidence of a general practice accepted 

as law; 
"3. The general principles of law recognized by civilized nations; 
"4. Subject to the provisions of Article 59, judicial decisions and the 

teachings of the most highly qualified publicists of the various 
nations, as subsidiary means for the determination of rules of law. 

"This provision shall not prejudice the power of ihe Court to decide a 
case ex aequo et bono1 if the parties agree thereto." 



to it. 

to any 
submit 

aside this Permanent Court (j)f International Justice for a moment, 
we should remember that international proceedings are unique 

create the tribunal before which their case is to be tried 
The nature 0f the of the tribunal and the 

are defined and fixed by the lt is the 
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The S<'tatute of Pcrm.ancnt Court of International lS in the 
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Article 38 of the statute says that the court shall apply "the general 
""-'J..'''-" of law by civilized nations". In my opinion it simply 

a.mou.nts to a common consent that such general shall be applicable 
for the purposes for which the court is being established. From this cornmon 
consent we cannot arrive at the conclusion that "the general principles of 
law recognized by civilized nations" in every sphere of law are adopted by the 
consenting nations for all the purposes of international life. 

As I have already pointed out, the basis of the international law is the 
common consent of the member states of the family of nations. The common 
consent is the cssenti,al source of such law and it is essential in order to vest 
any rule with the character of la\v. The question, therefore, resolves itself 
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into this: what is the extent to which the implication of the consent of 
nations conveyed through this clause in the Statute would carry us? 

On the face of it, such consent cannot be implied beyond the purposes 
of the Statute. 

It may be remembered that the advisory committee of the jurists which 
met at the Hague to prepare this statute expressed a "voeu" for the establish
ment of international court of criminal justice. But this was not then adopted 
by the nations and has not yet been adopted. 

I have shown how in the present state of international life introduction 
of criminal law in it has been considered at least inexpedient. 

It may be pertinent to notice in this connection that even in the Charter 
of the United Nations, though one of the purposes of the United Nations is 
expressed to be "to maintain international peace and security, and to that 
end: to take effective collective measures for the prevention and removal of 
threats to the peace, and for the suppression of acts of aggression or other 
breaches of the peace", there is no provision even implying any individual 
criminal responsibility. Neither this Charter nor the Statute of the Permanent 
Court of International Justice did conceive of any measure to govern the 
conduct of individuals. 

Remembering that international law is applied primarily to states in their 
relations inter se, and that it creates rights of states and imposes duties upon 
them vis-a-vis the states, its content must be determined accordingly. If and 
when international law would be conceived to govern the conduct of indivi
duals, it may become less difficult to project an international penal law. 

I have already pointed out where the conception of piracy and the like 
stands in the internr1tional legal system. Despite the employment of such 
analogies, no authoritative attempt has been made to extend international 
law to cover the condemned and forbidden conduct of individuals. As I 
have already quoted from Judge Manley 0. Hudson: "Whatever course of 
development may be imminent with reference to political organization, the 
time is hardly ripe for the extension of international law to include judicial 
process for condemning and punishing acts either of states or of individuals." 

The instances of criminal international law affecting individuals are all 
cases where the act in question is the act of the individual on his ewn behalf, 
committed on high seas or in connection with internatio»al property. Most 
of these cases are expressly provided for. The selection of these crimes as 
the object of the provisions of international convention was necessitated, not 
by theoretical considerations concerning the nature of international crime, but 
by various political motives ; the interest of one country or a group of countries 
in the combat against a given crime, material facilities for the organization 
of such combat, and other reasons of that nature. 

The concept of an international offense as a particular kind of infringe
ment upon the sphere of international relations has hitherto been absent 
from the international system. Those that have hitherto been taken 
cognizance of as crime in the international system .are really individual 
crimes. "Because of their juridic nature and because of their factual signi-



f'OR llffi FAR EAST 569 

into rules of law in international life. 
consent the 

the Permanent Court of Inter· 
a consent to effectuate any of the principles 

into rules of law in international life. I do not 
indicative of the consent for our present 

purpose. 
The 

declared 
and was 
prosecution. 

The 

if it did so at 
Axis". We, as a court of 
the authors of the Charter 

on the fact that the which 
was created several civilized nations 

I do not see how this in any way helps the 

conspiracy as a crime if that 
I do not see why lt should 

down law not for them
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war criminals of the European 
cannot assume that the legal concepts of 

·and of its adherents were correct. vVe must 
also remember that it was not enacted even by the lesgilatures of these 
civilized nations. .l'vien of very high positions, no doubt, represented these 
nations; but there is nothing before us to show their juristic competence. 

Coming to show that conspiracy is a concept common to most legal 
systems, the prosecution proceeded to analyse the Anglo-American doctrine 
fully, and placed th~ following rules as a result of that analysis: 

L That the crime of conspiracy is complete with the agreement by 

n 
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tWO or more tO commit a crime AGAINST THE SECURITY OF THE STATE, 

whether in fact it is committed or any active steps are taken for 
the steps or not ; 

2. That the offense extends subject to the same conditions to an 
agreement to commit any felony; 

3. Also to any misdemeanour ; 
4. Also to any unlawful act or any lawful end agreed to be attained 

by unlawful means, although not a crime if actually committed by 
one person alone ; 

5. That planning and preparation by one person to commit a crime 
is not by itself a crime unless it amounts to at least an attempt; 

6. That a joint offender, a principal in the the second degree or an 
accessory before the fact, i.e., "a leader, organizer, instigator or 
accomplice", may be tried and convicted as a principal, and in the 
absence of the person or other persons who actually committed 
the offense ; 

7. That in all cases where there is in fact a common plan or con
spiracy whether that is the crime actually charged, or one or more 
of the parties are charged with the substantive offense, any person 
who joins in it at anytime, from that moment until the moment, 
if any, when it comes to an end or he definitely dissociates himself 
from it, responsible for all acts and words of his fellow conspirators, 
whether known to him or not, provided that they are within the 
scope of the plan or conspiracy to which he has become a party, 
either originally or by subsequent extension with his consent. 

The Prosecution then proceeded to point out which of these rules 
represent the general principles of law as recognized by civilized nations. 
It said: 

l. Rules I and 7 are part of the law of every country concerned, 
including Japan. 

(a) That a conspiracy to disturb the peace o£ the world or of a 
number of countries by waging wars of aggression and in 
breach of treaties is so closely analogous in the imernational 
sphere to the conspiracy against the secullity of the state in 
the municipal sphere. 

2. As regards Rule 2, the practice of the countries varies. 
3. Rules 3 and 4 are unknown to other countries, but this is academic 

because the Prosecution is not making any such charges. 
4. Many countries do include planning or preparation as crimes apart 

from conspiracy, contrary to Rule 5. But as in none of the counts 
any individual has been charged alone, this point is also academic. 

5. Rule 6 relates to a matter of procedure only. All countries recog
nize the persons there mentioned as criminals. But practice varies 
as to whether they can be charged as principals or must be 
separately charged. 
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The Prosecutil§n says that in order to constitute there must 
be a crossing of the line of mere meditation. The essence of the offense is 
the agreement, the undertaking. The crossing of the line of 
meditation may some overt act. But "the act rec1uired does not 
amount to the dignity of the act to sustain a conviction for an 
attempt to commit a crime. It is any act which is in furtherance of the 
conspiracy. It need not be a criminal act; it need not be an illegal act; 
it need not be. an act of any importance ; it need not be performed by more 
than one of the conspirators; ... the sole purpose of requiring the overt 
act is to ensure that there is sufficient evidence that a conspiracy has actually 
been entered into. Any single one of the thousands of acts by any one of 
these defendants or by any one of their co-conspirators would meet the 
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requirements of an overt act necessary to establish a conspiracy in those 
jurisdictions where it is required." 

Activity in the external forum is relevant for determining whether there 
has been a conspiracy only in so far as it establishes the existence of the 
internal elements sufficient to constitute the crime. The two factors of will 
and reason, which enter into the making of any agreement, are the starting 
points in any analysis of the nature of the conspiratorial agreement. 

Basically "conspiracy is an inchoate act for which the essential act is 
slight. It involves an intent to commit a further act. It is the commission 
of that act which the state desires to prevent". 

The essential element in the principle of the law of conspiracy is thus 
the desirability as also the possibility of prevention of the design contem
plated by the conspirators. 

Manifestly, there is grave danger where conviction and punishment can 
be based purely on intent. This has been recognized. The commissioners, 
on behalf of the Legislature of New York, in revising the conspiracy statutes 
of New York, in the introduction to the section which required an overt 
act before one could be convicted of conspiracy observed as follows: 

"By a metaphysical train of reasoning, which has never been 
adopted in any other case in the whole criminal law, the offense of 
conspiracy is made to consist in the intent, in an act of the mind ; 
and to prevent the shock to commonsense, which such a proposition 
would be sure to produce, the formation of this intent by the inter
change of thoughts, is made itself an overt act, done in pursuance of 
the interchange of agreement. SURELY an opportunity for repentance 
should be allowed to all human beings ; and he who has conspired 
to do a criminal act, should be encour<Jged to repent and abandon it. 
Acts and deeds are subjects of human laws; not thoughts and intents, 
unless accompanied by acts." 

Professor Sayre of the Harvard Law School is more outspoken in his 
denunci,arion of the doctrine of criminal conspiracy in the Anglo-American 
system. He says: 

"Under such a principle every one who acts in co-operation with 
another may some day find his liberty dependent upon •the innate 
prejudices or social bias of an unknown judge. It iff the very antithesis 
of justice according to law. 

"A doctrine so vague in its outlines and uncertain in its funda
mental nature as criminal conspiracy lends no strength or glory to 
the law; it is veritable quicksand of shifting opinion and ill con
sidered thought. 

"It is a doctrine which has proved itself the evil genius of our 
law wherever it has touched it. May the time not be long delayed 
in coming when it will be nothing more than a shadow stalking 
through past cases." 

Thus even in national systems conspiracy as coniltituting a crime has 
not gone unchallenged. Its only justification is the prevention and suppres-
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for I should not 
but we have seen how statesmen in very high positions vv·ere 

very wide and extensive right of self-defense. Every for itself 
and for the nation which it would take self-defense in such_ extensive 
sense, while at the same time, it would never appreciate its opponent's 

wide definition, In order to make war a crime in inter-
national it would be necessary for us to hold that whether or not a 
measure taken a state was in the decision of the state 
concerned would not be finaL The ultimate decision as to the lawfulness 

or not any 
of the victor to decide whether 

or not any- right self-defense was it becomes the right of the 
victor to decide v~thether or n.ot the vanquished resorted to war in self
defense. The application of the rule which we arc now seeking to introduce 
will thus be in the hands ot: the who would happen 
to be the victor, and who could never appreciate its defensive character. 
v\le can well imagine what may he the consc(luence. In my opinion, while 
serving no useful purpose, it would be introducing a dangerous principle in 
the international system, further retarding the peaceful relations in that life. 

There is yet another consideration against the introduction of conspiracy 
as a crime in international life. The international society even now 
recognizes the compulsive means of settlement of differences between states. 
Even now it is perq1issible to a state to take to measures contammg a 
certain amount of compulsion for the purpose of making another state 
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consent to such settlement of a difference as is required by the former: See 
Oppenheim's International Law, Chapter II. These compul~ive means 
remain legitimate even after the Pact of Paris. "The question", says 
Dr. Lauterpacht, "whether the Paris Pact by forbidding resort to war has 
also prohibited resort to force short of war is a controversial one. Article 2 
of the Pact refers to the obligation of the contracting parties not to solve 
disputes by any other except pacific means ; and in the Preamble the con
tracting parties express their conviction that 'all changes in their relations 
with one another should be sought only by pacific means and be the result 
of a peaceful and orderly process'. In the view of some writers these 
provisions must be interpreted as meaning that the Pact prohibits recourse 
to force short of war. But the last-quoted passage refers only to changes 
in relations, not to the enforcement of existing legal relations; as to 
Article 2, it must be borne in mind that although measures of force short 
of war are compulsive means, they are still pacific means." Compulsive 
means are in theory and practice considered peaceable, although not 
amicable, means of settling international differences. I need not stop here 
to examine in detail the various compulsive means in contradistinction to 
war. All that I want to point out in this connection is that in the prepara
tory stages the line between the two may be very thin and a preparation 
ultimately to serve only the purposes of a legitimate compulsive measure 
may be mistaken for a preparation for war. The same outward manifesta
tion of mind may thus be indicative of two different mental states-one 
of them being legitimate in international life and the other criminal, if 
conspiracy be introduced as a crime. While serving no practical useful purpose, 
the introduction of this mental crime in international life would bring with 
it this difficulty of ascertaining the particular criminal state of the mind. 

After giving my anxious thought to the question I have come to the 
conclusion that "conspiracy" by itself is not yet a crime in international law. 

In my view of the authority of the Charter, conspiracy will not be a 
crime although listed as such by the Charter, if it is not a crime in inter
national law. As I have already pointed out, even the Prosecution in the 
case before us does not seem to claim that a definition of crime given in 
the Charter would, as such, be binding on the Tribunal. Th~ Tribunal 
is invited to examine whether or not what is listed as clime in the Charter 
is crime in ifl-ternational law and to base its judgment on the result of 
such examination. 

The Prosecution, however, contends that it was within the competence 
of the Supreme Commander to lay down binding rules of procedure including 
"forms of charge and of proof of responsibility" and that the provisions in 
the Charter relating to conspiracy were simply such "forms of charge and 
of proof of responsibility". 

I cannot accept the relevant provisions in the Charter as giving mere 
"forms of charge and vf proof of responsibility" and consequently I need not 
examine the other proposition relating to the comper&nce of the Supreme· 
Commander. 
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1945 and the Surrender of 1945. As 
out me, the crimes triable this Tribunal must he limited to 

those committed in or in connection with the HOSTILITY which ended in the 
surrender of 2 September 1945. International law does not invest the victors 
with any more extensive than this. There is in the Potsdam 
Declaration and in the instrument of Surrender which would entitle the 

Commander or the Allied Powers to and the 
for any crime committed in or in connection with any other hostility. 
There is in Charter that would extend its provisions to hostilities 
other than those ended the Surrender. 

tio:n 
political domination 
Heilungkiang and Jchol' . .. 

There is some controversy over the pos1t10n of Jehol. It is a territory 
situated outside the Great Wall, to the Northwest of Peking, 
which had originally formed of Inner Mongolia, had gradually been 
colonized and had eventually become attached to the Province of Chihli, 
but was now in Manchurian hand. Before the end of December 1928, a 
comprehensive agreement was reached by which Nanking agreed to leave 
Jchol as well as Manchuria under Chang Hsueh-liang's administration and 
to give him the title of Commander of the North East Frontier Defense 
Force. 

The question whether or not Jehol formed part of Manchuria is, however, 
not material for our present purposes. 

73 
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. 
According to the prosecution itself the military conquest of all 

Manchuria including Jehol had been completed by May 1933. On May 31, 
1933, the Tangku Truce was signed, and whatever might be the position of 
the Sino-Japanese dispute relating to these provinces, the actual hostility 
concerning them ceased. 

With the signing of this truce the good relations between China and 
Japan were restored. The prosecution itself says that after this truce the 
relation between China and Japan became good for the time being. There 
were, no doubt, certain disturbances in the early part of 1935 but these were 
all compromised and settled, and on June 10, 1935, the HO-UMEZU 
Agreement was concluded. In both countries conciliatory notes appeared in 
the public utterances of leading politicians ; personal contact was restored, 
after a long term of suspension, between General Chiang Kai-shek and the 
representatives in China of the Japanese Government. The Chinese Govern
ment gave evidence of a willingness to respond to Tokyo's demands for more 
effective control of anti-Japanese agitation by circulating warnings to the 
provincial and municipal authorities to suppress movements likely to impair 
relations with other countries, and by having school text-books revised with 
a view to eliminating passages offensive to Japan. The Japanese Govern
ment for their part made a gesture of good will and paid a compliment to 

China by elevating their diplomatic mission to the rank of Embassy. The 
change took place on the 14th June, and the example was followed in the 
course of the next three months by Great Britain, Germany and the United 
States of America. 

After that, the officials of the Chiang Kai-shek Government concluded 
arrangements with Manchukuo with regard to customs, postal service, tele
graph and railroad. In June 1935 Chiang Kai-shek promulgated the· Good 
Neighbour Ordinance toward Japan. Mr. HIROTA, Foreign Minister of 
the OKADA Cabinet, negotiated with China and formulated the "HIROTA
three principles" including the recognition of the status quo in Manchuria 
and North China and secured the consent of the Chinese Government to 
discuss the details with those. principles as t11e basis. The Soviet Union 
recognized Manchuria as a separate state and in the Neutrality Treaty of 
1941, between Japan and the U.S.S.R., it was provided that the St>viet Union 
respect the territorial integrity and inviolability of Manchukuo, In my 
opinion the evidence given in the case fully supports the defense contention. 
This hostility ceased long before the surrender of 2 September 1945 and 
nothing in connection with that incident, except what was expressly 
mentioned in its terms, was within the scope of this surrender. 

In my opinion, in the absence of any express reference to the contrary, 
the terms of the Potsdam Declaration, as also of the Surrender, must be 
limited to such hostilities as were being terminated by them. As I have 
already pointed out, a victor's power under International law does not 
entitle him to sit on trial over the vanquished for all his life's doings. 
Neither the Potsdam Declaration nor the deed of Surr~nder nor the Charter 
expressly covers this matter. 
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the area of the Khalkhin-Gol Hiver the summer of 1939. This 
hostility also ceased before the present Surrender. The Mongolian 

was not in war wlth at all at the date of the 
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I believe there is not much difficulty in saying that Wilt with China, 
which ended in the surrender by Japan on the 2nd of September 1945, 
commenced on 7 July 1937 with the Marco Polo Bridge Incident. 

War is a contention between two or more States through their armed 
forces, :for the purpose of overpowering each other. Recourse to hostilities 
without a previous declaration of war, or a qualified ultimatum, is forbidden. 
But a war can neve!Otheless break out vvithout these preliminaries. A State 
might deliberately order hostilities to be commenced without a previous 
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declaration of war. The armed forces of two states having a grievance 
against one another might engage in hostilities without having been autho
rized thereto, but at the same time, without the respective Governments 
ordering them to desist from further hostilities. We are not now concerned 
with the question whether or not a State which deliberately orders the 
commencement of hostilities without a previous declaration of war, or which 
thus omits to order its armed forces to desist from hostilities does or does 
not thereby commit any delinquency. It may or may not commit any 
delinquency thereby; but nevertheless it is engaged in war. War is actually 
in existence if the other party forcibly resists acts of force undertaken by 
a State. War is thus a condition and that condition existed and continued 
between China and Japan from 7th July 1937. The struggle certainly 
attained the proportions of a war. · 

War is now a matter of concern to the entire community of nations. 
The community may not afford to legitimatize hostility on the scale of war 
by permitting the war-making state, in its independent judgment, to decide 
that it is not making war. 

The moment at which war begins is fixed, as between belligerents, by 
the commission of the first act of hostility on the part of the belligerent 
who takes the initiative. 

The question before us, however, is not really one of determination of 
the character of the particular hostility as between the parties thereto or 
even in general. The question really is to find out the meaning of the 
declarants of the Potsdam Declaration. 

The question is which "war" they intended to mean in their Potsdam 
Declaration or in the Cairo Declaration, when they used the word "war". 

In the Cairo Declaration, the three great Allies declared it to be their 
purpose that Japan "shall be stripped of all the islands in the Pacific which 
she has seized or occupied since the beginning of the first World War in 
1914, and that all the territories Japan has stolen from the Chinese, such as 
Manchuria, Formosa and the Pescadores, shall be restored to the Republic 
of China. Japan will also be expelled from all other territories which she 
has taken by violence and greed." 

The Postdam Declaration of July 26, 1945 referred to "the• prodigious 
land, sea and air forces" of the three great Powers and •declared that "this 
military power is sustained and inspired by the determination of all the 
Allied Nations to prosecute TI-IE WAR against Japan until she ceases to 
resist". In its Clause 8, the Declaration referred to the terms of the Cairo 
Declaration and declared that the same shall be carried out. 

In these Declarations, the war that is referred to seems to be the war 
which these three Powers were jointly waging. In this sense, strictly 
speaking, it can on1y mean the war which commenced on the 7th of December 
1941 with the Japanese attack on Pearl Harbour. 

The hostility between Japan and China before that date certainly had 
the character of war. But the difficulty is that this ltas never declared to 
be such by the hostile parties themselves, and at least America chose by 



FOR THE. FAR EAST 58l 

conduct America 
all 

a declaration it would be 
war, <md 

international law for the conduct of -vvar, 
evade the 

Japan says that she was anxious to 

the 
rights of 

localize the matter. Of course, it 
must be said that not .__~."''u"""' 
herself of certain valuable 

etc. 

to he war, Japan 
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China also did not want to the name of '\var" to this 
became involved in war with the United States 

attack on Pearl Harbour. 
her 

did not give it that name: she desired to escape 
the neutrality legislation whereby the shipments of arms 
and munitions of war to belligerents were automatically forbidden. America 
certainly could have openly a state of war. 

A nation intent on peace and determined to uphold the reign of law 
might consider it a solemn duty to avoid any implied connivance in the 
evasion of intermitional obligations. Whatever that be, the hostility was 
not ackno\~vlcdged as v:ar by .l\.m.erica, and J\.,rnerica continued h.er l1elps to 
China and yet continued in her so-called peaceful relations with Japan. 

Thus, if they were consistent, neither China nor the United States, two 
of the three declaring powers at Potsdam, could have given the name of 
"war" to that course- of the hostility which elapsed before the date of the 
attack on Pearl Harbour. 
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It seems, therefore, not unreasonable to contend that when these parties 
subsequently used the term "war", they, thereby, did not refer to that 
hostility to which they had hitherto denied that name. 

There are other indications in these declarations which might also point 
to similar intention. Formosa, Manchuria, Korea and dlC Pescadorcs arc 
specifically referred to in the declaration. It is also mentioned that Japan 
"will be expelled from all other territories which she has taken by violence 
and greed". These must refer to matters affected by acts of force already 
decisive. They cannot refer to territories occupied in course of the war in 
question. That war is still indecisive. "Surrender is being demanded from 
Japan" certainly on the footing that Japan "is going to be defeated". 
Therefore, when we find express reference to these territories, they arc at 
least considered by the declaring Powers as having fallen into the hands 
of Japan as the result of aggressive acts not in course of the very war in 
which Japan "is going to surrender" and which is thus going to be decisive 
against Japan. This is obvious at least in the case of Korea and Formosa. 

There is thus much force in the contention of the Defense that the 
Allied Powers, by using the term "war" in the Cairo and Potsdam Declarations, 
referred only to the war which commenced on 7th December 1941 and was 
being jointly waged by the three declaring Powers and, therefore, the 
surrender must he taken as terminating only that war. The jurisdiction of 
the Tribunal should, therefore, be confined to the acts in or in connection 
with that war. 

At the same time, as I have pointed out above, the hostility which com
menced between China and Japan on 7th July 1937 cannot be denied the 
name of "war"; as a matter of fact, the entire subsequent development can 
be traced to the trouble created by this hostility. It is difficult to think that 
the parties, including China, were not at all intending to refer to this portion 
of the hostility, which really formed the major portion of the trouble. To 
assume that the Powers were excluding this portion of the hostility from the 
term "war" as used by them in the declarations, in view of certain anomalous 
legal consequences involved in recognizing the same as war, is to assume that 
even in those moments the Parties were meticulous about legal technicalities. 
There is no evidence that the Parties were not taking a broad ~iew of the 
facts as known in the world, but, in the choice of thei~ name, were being 
influenced by the legal technicalities noticed above. 

On a careful consideration of everything that could be said in this con
nection, I am inclined to the view that the word "war" as used in these 
declarations included the hostilities which commenced with the Marco Polo 
Bridge Incident of 7th July 1937. 

• 
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1. That the common plan has been executed . .. 
2. That the conspirators are responsible for all acts done in execution 

of the common plan. 

The execution of the common and the acts done in such execution 
are detailed in counts thirty-nine to forty-three, and in these counts it is 
charged that the accused unlawfully killed and murdered the persons named 
therein BY ordering, causing and permitting the armed forces of Japan TO 

ATTACK the territories etc. named rhercin. 

The charges in counts FORTY-FIVE TO FIFTY are that the accused persons 
named therein, 
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1. Unlawfully killed and murdered
(a) Civilians..; 
(b) Disarmed soldiers; 
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2. BY unlawfully ordering, causing and permitting the armed forces of 
Japan, 
(a) To ATTACK the territory named in breach of treaty 

and (b) To slaughter the inhabitants contrary to international law. 
These charges may he; split up into two categories: 

I. The charges of· unlawful killing and murdering BY unlawfully 
ordering, causing and permitting the armed forces of Japan TO 

ATTACK the territories named,-acts of killing etc. coming in as 
necessary incidents of such attack. 

2. The charges of unlawful killing and murdering BY unlawfully 
oRDERING, CAUSING and permitting the armed forces of Japan TO 
sLAUGHTER the inhabitants of the territories named. 

The first of the above two categories will be considered along with the 
charges in counts 37 to 43. 

The second, if established, would, in my opinion, constitute War Crimes 
Stricto Sensu. I would deal with this part of the charges in these counts 
separately. · 

The charges in counts fifty-one and fifty-two are that the accused persons 
named therein : 

1. Unlawfully killed and murdered certain members of the armed 
forces of the attacked country, 

2. By ordering, causing and permitting the armed forces of Japan to 
attack the territories named therein. 

Count fifty-one relates to the incident of the summer of 1939 in the 
region of the Khalkhin-Gol River in the territories of Mongolia and the Union 
of Soviet Socialist Republics. The persons charged arc ARAKI, HATA, 
HIRANUMA, ITAGAKI, KIDO, KOISO, MATSUI, MUTO, SUZUKI, 
TOGO, TOJO and UMEZU. 

Count fifty-two relates to the incidents of July and August of 1938 in 
the region of Lake Khasan in the U.S.S.R. The persons charged are ARAKI, 
DOHIHARA, HATA, HIRANUMA, HIROTA, HOSHINO, ITAGAKI, 
KIDO, MATSUI, SHIGEMITSU, SUZUKI and TOJO. 

I have already given my reason why I consider the charges laid in these 
two counts to be beyond the jurisdiction of this Tribunal. • 

The prosecution case in counts thirty-seven to forty-t:rtree, and forty-five 
to fifty-two, is: 

1. That the hostilities referred to therein were illegal, being in breach 
of treaties or having been initiated in violation of the regulations; 

2. That consequently the jural incidents of belligerency did not attach 
to them and the invading party had not any belligerent right; 

3. That as a result, all the acts of killing etc. done in course of such 
hostilities were without the protection of any belligerent right and 
were ordinary murder etc. 

I have already given my view of the questions involved in the proposi
tions I and 2 as above stated while examining the definition of aggressive 
war. In my opinion, the hostilities referred to in these counts constituted 
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I am afraid cannot this conrenl)cm of :i\1r. Ce1rr. In order to 
take any killing outside the definition of murder all that is necessary is to 
show that it wa5 done in war, the war itself is not required to be justified 
at the same timP. The killing ln docs not come within the defini
tion of the national system because of the war--relation between the two 
states. In so far as the definition extends to acts done by the suhjects of other 
Sovereign States, it contemplates peaceful relation between the states and 
not war-relation. If the relation has been the result of any unjust or un
justifiable act of a Sl:,i.!te that state may be answerable in various other ways ; 
but that fact would not change the character of the relation, The kiUing 
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is done under the authority of the killer's state animo belligerendi and this is 
sufficient to place it outside the definition of murder in any national system. 

As is pointed out by Oppenheim, armed forces are organs of the state 
which maintains them. They are organs of their home state, even when on 
foreign territory, provided only that they are there in the service of their 
state, and not for their own purposes. Whenever armed forces are on foreign 
territory in the service of their home state, they are considered extra-terri
torial and remain under its jurisdiction. 

I have already given my reason for saying that the wars of the categories 
referred to in these counts do not constitute any crime and are not illegal 
in international law. In this view, acts alleged in counts thirty-seven to 
forty-three, fifty-one and fifty-two would be only acts of war and would not 
be murder, etc. as alleged in these counts. 

The prosecution laid these charges on the assumption that such wars were 
illegal. In my opinion, even this assumption would not render these acts 
murder, pillage, etc. as asserted in these counts. An act of force committed 
under the authority of a state animo belligerendi will bring in the state of 
war and will have all the jural incidents of belligerency. 

Hall says: "On the threshold of the special laws of war lies the ques
tion whether, when a cause of war has arisen, and when the duty of endeavour
ing to preserve peace by all reasonable means has been satisfied, the right 
to commence hostilities immediately accrues, or whether it is necessary to 
give some preliminary notice or intention. A priori it might hardly be 
expected that any doubt could be felt in the matter. An act of hostility, 
unless it be done in the urgency of self-preservation or by way of reprisal, is in 
itself a full declaration of intention; any sort of previous declaration there
fore is an empty formality unless an enemy must be given time and oppor
tunity to put himself in a state of defense, and it is needless to say that no 
one asserts such quizotism to be obligatory." According to him "the date 
of the commencement of a war can be perfectly defined by the first act of 
hostility." After reviewing the opinions of various jurists in the present 
century and recent practice, Hall concludes thus: ''Looking at the foregoing 
facts as a whole it is evident that it is not necessary to adopt ·the artificial 
doctrine that notice must be given to an enemy before entering' upon war. 
The doctrine was never so consistently acted upon as to l'ender obedience to 
it at any time obligatory. . . . The moment at which war begins is fixed, 
as between belligerents, by direct notice given by one to the other, when such 
notice is given before any acts of hostility are done, and when notice is not 
given, by the commission of the first act of hostility on the part of the belli
gerent who takes the initiative." 

In the Sixth Edition (1944) of Oppenheim's International Law edited by 
Dr. Lauterpacht the law on the subject is stated thus: "WHATEVER MAY BE 
THE CAUSE OF WAR that has broken OUt, and WHETHER OR NOT THE CAUSE BE A 

so-CALLED JUST CAUSE, the same rules of international law are valid as to what 
must not be done, may be done, and must be done by <the belligerents them
selves in making war against each other, and as between the belligerents and 
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Hall says: ""vVlJCn differences between Statt."S reach a point at which both 
patties resort to force, or one of them does an act of violence which the other 
chooses to lool< upon as a breach of the peace, THE RELATION OF WAR is set 
up, in w.hich the combatants may use regulated viofcnce against each other 
until one of the twa. has been brought to accept such rcrms as his enemy is 
willing to grant," 
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In conferring THE STATUs OF BELLIGERENTS the Hague Regulations con
template no distinction between the just and the unjust cause of war. 

The position is neither affected by the Hague Convention relative to the 
opening of hostilities. The crucial point, the period of time which must 
elapse between the presentation of the declaration of the ultimatum and the 
beginning of hostilities, is left undetermined by that Convention. 

It will be pertinent to notice here the views of Oppenheim on this point. 
Though such initiation of hostility is looked upon by the author as a delin
quency, he still holds that it will all the same be 'war' with all the incidents of 
belligerency. 

Oppenheim says: "There is no doubt that, in consequence of Conven
tion III, recourse to hostilities without a previous declaration of war, or a 
qualified ultimatum, is forbidden. But the war can nevertheless break out 
without these preliminaries. A state might deliberately order hostilities to 
be commenced without a previous declaration of war, or a qualified ulti
matum. . . It is certain that States which deliberately order the commence
ment of hostilities without a previous declaration of war or a qualified ulti
matum commit an international delinquency; but they are nevertheless 
engaged in war. . . In all the similar cases, all the laws of warfare must find 
application, for a war is still a war in the eyes of International Lcrw, even 
though it has been illegally commenced." 

It should be noticed here that though the learned author observed that 
the commencement of hostilities without a previous declaration of war is a 
delinquency, the war itself is not illegal. In an earlier passage he says: "The 
failure to observe it (The Hague Convention III of 1907) does not render the 
war illegal ; .neither does it tal<e away from the hostilities thus commenced 
the character of war." In my opinion this correctly states the position of 
International Law. Otherwise the entire invading army would be guilty of 
murder and the victors in such a war will return to their primitive rights of 
total destruction of the vanquished, though now in the name of justice and 
of a developed sense of humanity. 

As I have already noticed, the prosecution case in this respect really 
goes further than mere want of declaration of war, and is founded on a charge 
of treachery. • 

I had occasion to examine the evidence in this respett while discussing 
the final stage in the alleged over-all conspiracy. There I pointed out why 
I could not accept the prosecution charge of treacherous conduct of the 
Japanese statesmen concerned. No doubt preparation for war was going on 
while the diplomatic negotiations were being held. But such preparations were 
being made by both sides. If the Japanese side "had little confidence that 
the KURUSU-NOMURA negotiations would achieve their purposes", I do not 
feel that the American side entertained any greater confidence in the diplo
matic achievement. The steps taken by the American side during the progress 
of the negotiation did not indicate much confidence on their part in the final 
achievement of the negotiation. Since at least July 19H America was taking 
steps with the full knowledge of their probable effects on Japan. Japan was 
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In count forty!four the object of the piau or conspiracy IS given to be 
To PRoCURE AND PERMIT the murder on a wholesale scale of 

l. prisoners of war, 
2. members of the armed forces etc. who might lay down arms, 
3. civilians, 
4, crc"vvs of ships deRtroyed. by Japanese forces~ 

The essential elements in the charge containeJ in count fifty-three arc; 
1. That there was a common plan or conspiracy. 
2. (a) The object of such plan or conspiracy was to order, authorize 

and permit 
(i) the t.!~Jmmander-in-chief, 
(ii) the officials of the Japanese War Ministry, 
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(iiz) the persons in charge of several camps and labour units and 
their subordinates 

to commit the breaches of laws and customs of war. 
(b) That the Government of Japan should abstain from taking 

adequate steps in order to secure observance of the conven
tions, assurances and laws and customs of war and to prevent 
breaches thereof. 

Very voluminous evidence has been led before us to establish the atro
cities actually perpetrated at various places at various times. But not an iota 
of evidence having any direct bearing on the establishment of the ALLEGED 

PLAN OR CONSPIRACY could be adduced in this case. The prosecution ultimately 
invited us to infer such a conspiracy from the fact that everywhere SIMILAR 

ATROCITIES were committed by the Japanese forces. According to them, "this 
similarity of treatment throughout the territories occupied by the Japanese 
forces will lead to the conclusion that such mistreatment was the result not 
of the independent acts of the individual Japanese Commanders and soldiers, 
but of the general policy of the Japanese forces and of the Japanese 
Government." 

The similarity in the alleged atrocities may cut just the other way as 
well. It may as well indicate some common source shaping the allegations 
and evidence. The world is not quite unaware of some baseless atrocity
stories designed to arouse animosities. Professor Arnold Anderson of the 
Iowa State College in his recent Article on "The Utility of the Proposed Trial 
and Punishment of Enemy Leaders" points out how in connection with the 
American Civil War 'Prison aLrucity stories', later disproved almost totally, 
were the major elements in a propaganda designed to arouse the animo
sities. He refers to W. B. Hesseltine's "Civil War Prisons ;-A Study in War 
Psychology", where these stories are dealt with in considerable detail. It will 
be interesting to notice here that the prison atrocity stories there given bear 
a striking similarity to the stories of atrocities now before us. There, the 
world was told of the southerners 'slashing the throats of some prisoners of 
war from ear to car, cutting off the heads of others and kicking them about 
as foot-balls; setting up the wounded against trees and firing at them as 
targets or torturing them with plunges of bayonets into their bodies.' An 
illustrated Weekly carried a full page picture of rebels plurrging their bayonets 
into the bodies of the wounded soldiers. It was also told how prisoners were 
confined in closed rooms 'whose poisoned atmosphere was slowly sapping 
their strength hour by hour'. There were stories of bad food, cruel treatment 
and utter destitution. An escaped quarter master Of an Iowa regiment re
ported to the Governor of his state an account of his experiences: he said 
that the two hundred and fifty officers who shared his confinement received 
less than one fourth the rations of a private in the United States Army and 
were "subjected to all the hardships and indignities which venomous traitors 
could heap upon them." "The prisoners were confined in a foul and vermin 
abounding cotton shed.'' "They were forbidden to le<1've the crowded room 
to go to the sinks at a time when diarrhoea was prevalent;" 'the prisoners 
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In sl1ort tl1c entire pTogran1 of n1istrean:nent \Vas such as to be 
to 'a plan, originating somewhere in a rebel counsel, for des
troying and disabling the soldiers of their enemy, who had honourably 
surrendered in the field'. 

Before the end of that war, however, the confederacy took an opportu· 
to strike a blow for its own defense in the field of A senate 

resolution in the Confederate congress JOINT COJ\1MITTEE to investi-
the treatment of prisoners by rhe two sides. Early in March this 

of the Nc?rth. The photographs were cited as evidence of 
cases, the commii'tee believed, could have been found 
hospital and even in homes. 

I need not multiply these stories. The truth or fahlchoou of those stories 
would not help us in the least in our present ca~e. Vve have evidence before 
us, and shall have to come to our own decision on the evidence that has been 
led here. All that I want to emphasize is lhat a certain amount of caution 
is needed in the sifting of the evidence on this point. Even narratives of 
personal experiences revealing a uniformity of testimony do not, by the 
very mass of such testimony, necessarily guarantee the truthfulness of the 
charges. If there is similarity in the prisoners meeting with cruel guards and 
murderous keepers !iiVerywhere, and in the detailed atrocities narrated, we 
must not fail to notice that there is uniformity in the stories of escapes also,-

75 
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almost always one escaping from each massacre by strikingly similar chances. 
Intriguing psychological problems may be involved in this. We know, we 
cannot always believe men who saw 'something happen' even when they say 
they saw with their own two eyes. Suggest something to them, set their 
thought processes working on clearly defined lines, alarm them just a little, 
intrigue them somewhat, and anything may happen. 

The evidence· before us on this phase cannot all be said to be above all 
suspicion of this character. 

I need mention here only Exhibits 1,765 A, B, C and D, being the films 
styled "Nippon Presents". According to proseciltion, "early in the Pacific 
war the Japanese who had overrun Java made a film for screening in a con
quered Australia to show how well they treated their prisoners". The 
prosecution case is that the English, Australian and Dutch Prisoners of War 
and internees were forced to play parts in it. Java fell in March 1942. These 
films, according to prosecution, were made during the period from June to 
mid-September 1943 under the direction of Captain IANAGAWA of the 
Japanese force. The prosecution evidence is that these prisoners and internees 
were never given sufficient food from the very beginning and that conse
quently they all suffered from mal-nutrition. This evidence about insufficient 
food ·is without any reservation. We can understand that the persons who 
were made to take part in the fllm, adult male and female and small children, 
-were all forced by the Japanese to assume cheerful appearance when the 
pictures were being taken. It is however diflicult to see how after starvation 
for a period exceeding one year they could be forced to appear well-fed. 
The picture apparently shows the prisoners and internees all well-fed and· 
cheerful. One would find thus som-e difficulty in accepting the prosecution 
version of the Japanese treatment of these prisoners to the full extent. 

As was pointed out by Dr. Hesseltine, "an inevitable concomitant of 
armed warfare is the hatred engenden:d in the minds of the contestants by 
the conflict. The spirit of patriotism which inspires mell\ to answer the 
call of their country in its hour of need breeds within those men the fiercest 
antagonism toward that country's enemies. Such enmity finds its natural 
expression not only on the battlefield in th,e heat of conflict out also in the 
lives of the soldiers and the sentiment of the community from ~hich they 
come, both of which have been thrown out of their accftstomed peacetime 
routine by the outbreak of the war. The attachment to an ideal, a cause, 
or a country, when such attachment calls for the sacrifice of security and life, 
blinds the person feeling that attachment to whatever of virtue there may be 
in the opposing ideal, cause, or country. Seemingly, it becomes necessary for 
the supporters of one cause to identify their entire personality with that 
cause, to identify their opponents with the opposing cause, and to hate the 
supporters of the enemy cause with a venom which counter-balances their 
devotion to their own. 

"To a people actuated by such a devotion to a cause, it is inevitable 
that their opponents appear to be defp-ctive in all prin~Mples which are held 
dear by that people. The enemy becomes a thing to be hated ; he does 
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I have followed the evidence adduced in the case hut I must 
confess I have not been able to induce to infer any cornmon or 
conspiracy in this No doubt the atrocities were similar. But I do 
not find any basis for inference therefrom. the:;t these were the result of 
common of the persons with such plan. Nothing 
could be before us which g;o to show that the concurrence of the 
persons n.amed in the counts was in any way essential for the perpetration of 
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not always insuffic'lcncy in the supplies in this respect from the government. 
In any event even all that has been said by l'vlr. Mansfield on the 
basis of we shall not arrive r.t the ., !leged. Coming 
to this group in the indictment Mr. Carr indicated ways in which 
the prosecution claims to have proved the responsibility of the accused for 
the outrages referred to in these counts. None of the items in his summation 
would in any way go towards establishing the specific allegation of conspiracy 
made in these counts. 

In my judgment no part of the charges of conspiracy contained in counts 
forty-four and fifty-three has been established in this case. 

The prosecution omight have seen this difficulty. In any case they gave 
up these charges in their summation of the case, though for a different 
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reason. They said: "Having regard to the decision of Nurnberg as to 
the meaning of the last sentence in their Article 6, corresponding to our 
Article 5 of the Charter, which we accept, we do not ask for conviction on 
count 44 or 53 of the indictment; nor on counts 37 and 38 so far as they 
depend upon clauses (b) and (c) of the Charter." 

• 
• 

• 
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perpetrated. The said war crimes were alleged to have been committed by 
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their act execution of a common plan or conspiracy to commit 
the said war crimes. . . The in this related to: 
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D. Killing of 
E. Plunder of public and private properties; 
F. The exaetion of collective penalties ; 
G, Wanton destruction of cities, towns, etc.; 
H. Conscription of civilian labour; 
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etc; 

I. Forcing civilians of occupied territory to swear allegiance to a 
hostile power ; 

J. Germanization of occupied territories. 
In each case the defendants were charged with positive acts of atrocities. 
The Tribunal at Nurnberg, therefore, had no occasion to consider any 

charge like the one contained in Count 55 of the Indictment before us. Those 
of the defendants, who were found guilty of war crimes, were found guilty 
of having themselves.. participated in the atrocious doings, as is charged in 
Count .54 of the Indictment before us. 
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There is, inqeed, some difficulty in reconciling Count 55 with the provi
sions of the Charter. The Charter lists as crime only "violations of the laws 
or customs of war". It does not list as crime "disregard" of "legal duty to 
take adequate steps to secure the observance of and to prevent the breaches 
of" the laws of war. If Count 55 be taken to mean that "the deliberate 
and reckless disregard of legal duty" itself constitutes a crime, then the 
crime charged therein would be outside the provisions of the Charter and 
as such, outside our jurisdiction. 

The Count, however, may be taken as mentioning "deliberate and reck
less disregard of duty" only as evidentiary conduct whereupon the resulting 
violation of the laws of war should be ascribable to the persons charged. The 
crime charged is the violation of the laws of war and the act must ultimately 
be brought home to the accused named. Any disregard of duty on his part, 
if established, would only supply some evidentiary fact for this purpose. The 
e~prcssion "and thereby violated the laws of war" in such a case would 
mean not that "the deliberate and reckless disregard of duty" itself amounts 
to violation of the laws of war, but that the prosecution undertakes to establish 
the act of violation of the laws of war to be the act of the accused named 
and it proposes to do so by establishing a particular conduct of the accused. 
The question ,whether the particular conduct, if and when established, does 
or docs not establish the factum probandum, would always be for the tribunal 
to determine. The charge will not be established till the act of violation is 
established to be the act of the accused. 

Count 54 refers to offenses mentioned in Count 53. 
Count 53 speaks of the frequent and habitual commission of the breaches 

of the laws and customs of war as contained in and proved by the conventions, 
assurances and practices referred to in Appendix D, against 

(I) the armed forces of the countries named ; 
(2) the prisoners of war ; 
(3) civilians then in the power of Japan. 

The conventions, assurances and practices that are referred to in 
Appendix D are the following: 

1. The practice of civilized nations. 
2. (a) The convention No. IV done at the Hague on the 1~th October 

1907, concerning the laws and customs of.war on land; 
(b) The regulations set out in the Annex to the said convention; 
(c) The convention No. X done at the same time and place con

cerning Maritime War; 
(d) The Geneva Red Cross Convention of 1929, being the Inter

national Convention for the Amelioration of the Condition 
of The Wounded and Sick in Armies in the Field, done at 
Geneva on the 27th July 1929. 

(e) The Geneva Convention of 1929 being the International Con
vention relative to the Treatment of Prisoners of War, done 
at Geneva on the 27th July 1929, th~ugh not ratified, yet 
acceded to by Japan within the meaning of its Article 95, as 



:FOR 1lffi FA:R EAS1' 

a result of the assurances per 

th.e 

trcatrc.~.ent rnutalis 

dated the 

Vl'aL to the 
trcatm.ent of ENEMY 

free choice." (Exh. 1,491) 
'The said cornmunications constituted an assurance to all the 

nations at war with other than the of China. 

Tim ALLEGED ACTS in breach of the Jaws and customs of war are given in 
D of Indictment. may be summa-

L Jnhurnane treatroent, 4 
Convcnrion IV of !907 and the vvhole of the Geneva Con
of 1929 and the said assurances. Prisoners of war and 

were murdered, tortured and otherwise 
by rnernhers of the 

Japanese forces. 

L Illegal employment of prisoner of war labour: 
(a) prisoners of war were employed on work connection with 
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the operations of war , 
(b) prisoners of war were employed on work for which they were 

physically unsuited, and on work which was unhealthy and 
dangerous; 

(c) the duration of daily work was excessive, and prisoners were 
not <f'1llowed rests of twenry-four consecutive hours in each 
week 
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(d) conditions of work were rendered more arduous by disciplinary 
measures; 

(e) prisoners were kept and compelled to work in unhealthy 
climates and dangerous zones, and without sufficient food, 
clothing and boots. 

3. Refusal and failure to maintain prisoners of war: 
(a) In supplying food and clothing differences in national and racial 

customs were not adverted to. Adequate food and clothing 
were not supplied. 

(b) The structural and sanitary condition of the camps and labour 
detachments failed entirely to comply with the Regulation 
and was extremely bad, unhealthy and inadequate. 

(c) Washing and drinking facilities were inadequate and bad. 

4. Excessive and illegal punishment of prisoners of war: 
(a) Prisoners of war were killed, beaten and tortured without trial 

or investigation of any kind, for alleged offenses; 
(b) Such unauthorized punishments were inflicted for alleged 

offenses which, even if proved, were not under the said 
Conventions' offenses at all ; 

(c) Collective punishments were imposed for individual alleged 
offenses; 

(d) Prisoners were sentenced to punishment more severe than 
imprisonment for thirty days for attempting to escape; 

(e) Conditions of rhe trial of prisoners did not conform to those 
laid down in the said Chapter ; 

(f) Conditions of imprisonment of prisoners sentenced did not 
conform to those laid clown in the Geneva convention. 

5. Mistreatment of the sick and wounded, medical personnel and 
female nurses: 
(a) Officers and soldiers who were wounded or sick, medical 

personnel, chaplains, and personnel of voluntary aid Socie
ties were not respected or protected, but were murdered, ill-
treated and neglected ; • 

(b) Medical personnel, chaplains and personnet of voluntary aid 
Societies were wrongfully retained in Japanese hands ; 

(c) Female nurses were raped, murdered and ill-treated; 
(d) Camps did not possess infirmaries, and seriously sick prisoners 

and those requiring important surgical treatment were not 
admitted to military or civil institutions qualified to treat 
them; 

(e) Monthly medical inspections were not arranged; 
(j) Sick and wounded prisoners were transferred although their 

ree<wery was prejudiced by their journeys. 

6. Humiliation of prisoners of war, and especiallf officers: 
(a) Prisoners were deliberately kept and made to work in territories 
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12. Failme to honour and private 
property and in occupied terri-
tories, and deportation and enslavement of the inhabitants thereof; 
Large numbers of the inhabitants o:f ~nch territories were murdered, 
tortured, raped and otherwise ill-treated, arrested and interned 
without justification, sent to forced labour, and their property 
destroyed or confiscated. 

13. Killing survivors of ships sunk by naval action and crews of captured 
ships. 

14. Failure to .. respect military hospital ships and unlawful use of 
Japanese hospital ships. 
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15. Attacks, and especially attacks without due warning, upon neutral 
ships. 

Item 9 (Employing poison gas) may at once be disposed of as abandoned 
by the prosecution. No evidence to substantiate this charge was adduced at 
the hearing. 

Item 15 (Attacks without due warning upon neutral ships) also was 
abandoned by the prosecution. On 8 December 1947, Captain Robinson for 
the prosecution stated in Court that it has been brought out that in this 
indictment "there is no charge of conducting submarine warfare as a matter 
of sinking merchant ships without warning. , ... " (R.P. 34,772). On the 
basis of this statement by the Prosecution, Mr. Brannon for the Defense 
withdrew on 9 December 1947, Defense Document No. 2,484 purporting to 
contain the statement of Admiral Nimitz of the U.S. Navy pertaining to 
American submarine warfare in the Pacific. (R.P. 34,819) 

As regards the rest of the acts alleged, the accused arc sought to be 
made responsible for them on the allegation that they ORDERED, AUTHORIZED 
and PERMITTED their commission. 

The charge against the present accused is that they ordered, authorized 
and permitted THE FOLLOWING PERSONS to commit the alleged offenses: 

1. The commanders-in-chief of the several Japanese naval and military 
forces in eae,h of the several theatres of war in which Japan was 
then engaged, 

2. The officials of the Japanese War Ministry, 
3. The persons in charge of each of the camps and labour units for 

prisoners of war and civilian internees in territories of or occupied 
by Japan, 

4. The military and civil police of Japan, and 
5. Their respective subordinates. 

TnE QUESTIONS that arise for our consideration here are: 
1. Whether the evidence adduced establishes these acts ; 
2. Whether the evidence adduced establishes the alleged connection 

of the accused with these acts; 
3. Whether these acts or any of them constitute a crime in inter-

national law; • 
4. Whether in international law the accused o~ any of them is 

criminally liable for such criminal acts. 
Before proceeding to the evidence adduced in this case on this phase, 

l' would once again utter a word of caution. Stories of war crimes generate 
passion and desire for vengeance. We must avoid all influence of resentment. 
We must avoid all possible interference of emotional factors and remember 
that we are here concerned with events which occurred at the time when 
fighting was going on. There is the special difficulty that the events 
occurring then were likely to be witnessed only by excited or prejudiced 
observers. 

Further, belligerents, who during war succeed in winning victories and 
getting prisoners of war, are liable to be credited with cruelties of the character 
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national cause, from what they follow in their private life. They feel no 
scruples in devising "bizarre fairy tales" and spare no pains in making people 
"swallow the same whole". 

To add to this, since the First World War there has been such a demand 
for the trial and conviction of defeated warlords, that a sort of unconscious 
processes were going on in the mind of everyone who devoted his interest and 
energies to get these persons punished. These processes in most cases remain 
unobserved by the conscious part of the personality and are influenced only 
indirectly and remotely by it. The result might· be a partial distortion of 
reality. There would always be some eagerness to accept as real anything 
that lies in the direction of the unconscious wishes. 

The past history of propaganda would have a very important bearing on 
the present case, at least when we would come to consider the legal effect 
of any alleged INACTION on the part of any of the accused. Even if it be now 
established that during the war with which we arc at present concerned, these 
factors did not at all operate, it will still remain a pertinent consideration 
whether or not the past experience of war-time propaganda would be likely 
to influence the inclination of the mind of the accused towards acceptance 
or rejection of the several war-time stories of atrocities coming, as they were, 
from the hostile sources. 

I might mention in this connection that even the published accounts 
of Nanking "rape" could not be accepted by the world without some suspicion 
of exaggeration. Referring to the same incident, even as far back as Novem
ber 10, 1938, Colonel Steward (in the chair) at Chatham House considered 
that such things as happened at Nanking were regrettable, but that he "could 
cast his mind back to 1900, and sec that whatever was happening now, it was 
probable that the Japanese had learned it from other nations". 

Referring to the same incident, Sir Charles Addis on that occasion could 
say: 

"Between two countries at war there was always a danger that one or 
other of the combatants would seek to turn public opinion in his favour by 
resort to a propaganda in which incidents, inseparable alas (l) from all 
hostilities, were magnified and distorted for the express purpose ot inflaming 
prejudice and passion and obscuring the real issues of the•conflict." 

That purpose like the above might have operated on the present occasion 
also cannot be ignored altogether. I have already referred to some instances 
wherein some suspicion of distortion and exaggeration cannot be avoided. 
If we scrutinize the evidence about Nanking rape carefully, similar suspicion 
would again be unavoidable. 

The two main witnesses of Nanking atrocities are Hsu Chuan-ying and 
John Gillespie Magee. 

Dr. Hsu was a Ph.D. from the University of Illinois. His statement, taken 
out of court, was sought to be given in evidence in this case. This was prose
cution document 1,734. We disallowed this and rulea that he should be 
examined in court. Accordingly, he was so examined. He was a resident 
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We may next take some instances from Mr. Magee's evidence: 
1. "On December 18th, I went with Mr. Sperling, a German member 

of our Committee, to the residential section of the city. It seemed 
to us that there were Japanese soldiers in every house after women. 
We went into one house. On the ground floor a woman was weeping, 
and the Chinese there told us she had been raped. They said there 
was still another Japanese in the house on the third floor. I went 
up there and tried to get into the room that was indicated. The door 
was locked. I pounded on the door and shouted and Sperling soon 
came and joined me. After about ten minutes a Japanese soldier 
came out leaving a woman inside." 

2. "I was called to another house, drove out three Japanese in the 
woman's quarters on the second floor; and then the Chinese there 
pointed to a room. I rushed into the room, bursting open the door 
and found a soldier-a Japanese soldier-in the act of rape. I 
drove him out of the room, .... " 

3. "One woman that I have known for almost thirty years, one of our 
Christians, told me she was in a room with one girl and then when 
the Japanese soldier came in, she knelt before him, begging him to 
leave the girl alone. He hit her over the head· with the flat side of a 
bayonet and raped the girl." 

It seems these witnesses accepted every story told to them and viewed 
every case as a case of rape. Is it really so easy to accept the story given by 
the boatman? There were only two Japanese soldiers. On the other side, 
there were the girls raped, their father, as also the husband of one of the 
girls. Of course, there was also the boatman himself. The entire family ' 
valued their honour more than their life. The whole family subsequently 
did jump into the river and all killed themselves drowning. How with such 
a family could it be possible for the two soldiers to rape the girls "right "in the 
eyes of their parents and one of their husbands"? Dr. Hsu did not see any
thing improbable in this story. He could give this story to us as a "real and 
genuine", because the boatman had been with the Reel Swastika Society for 
a long time. 

The other stories may certainly be accepted as instances of misbehaviour ·- ' 
on the part of the Japanese soldiers with the Chinesli women. But the 
witnesses unhesitatingly assert them as cases of rape. Even when they found 
one soldier and one Chinese girl inside a room and the soldier was sleeping, 
the witness could tell us that he went to sleep after raping; and, while giving 
this story, the witness almost felt that there could be no doubt about what he 
was saying. 

I am not sure if we are not here getting accounts of events witnessed 
only by excited or prejudiced observers. 

If we proceed to weigh the evidence carefully we shall find that in many 
cases the opportunity for observing the happening must have been of the 
most fleeting kind; yet the positiveness of the witness~s is sometimes in the 
inverse ratio to their opportunity for knowledge. In many cases, their convic-
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the first of the above periods as commencing from that date and subdivide it 
into the following sub-periods: 

(a) The period from 13 December 1937 to 6th December 1941. 
(b) The period from 7 December 1941 to the 2nd September 1945. 

It should be remembered that besides alleging these atrocities generally 
in Count 54, the prosecution charged some specific instances of such atrocities 
committed in China in Counts 45 to 50. 

Count 45 relates to the happening at Nanking. The period is given there 
as "on the 12th December 1937 and succeeding days". 

At that time accused HIROTA was the Foreign Minister, KAYA, the 
Finance Minister and KIDO, the Education Minister. No other accused was 
in the Cabinet at that time. 

The army concerned was the Central China Area Army of which accused 
MATSUI was the Commander-in-Chief and accused MUTO was the Vice
Chief of Staff. Accused HATA replaced General MATSUI as Commander
in-Chief from the 17th February 1938. I shall consider the constitution of 
the Army in further detail later on. 

So far, therefore, as the Nanking Incident is concerned no other accused 
comes into the picture. We must keep this clearly in view. 

The next incident in China is the· fall of the city of Canton, which event 
took place on the 21st October 1938. Count 46 contains specific charges of 
atrocities alleged to have been committed there. 

Of the accused before us accused ITAGAKI was the War Minister at 
that time, KIDO was the Welfare Minister and ARAKI, the Education 
Minister. Only these three accused were in the Cabinet at that time. 

The Army concerned was the Central China Area Army as stated above, 
of which HATA was then the Commander-in-Chief. 

These arc the only accused who might have some connection with the 
atrocities, if any, committed there. As I shall show presently, there is 
absolutely no evidence of this alleged atrocity. 

The next instance of atrocities is given in the indictment as those happen
ing at the fall of the city of Hangkow. 

Count 47 specifically relates to this incident. The period is givep as prior 
and subsequent to the 27th October 1938. • 

At this time also accused IT AGAKI, KIDO and ARAKI continued in the 
Cabinet as stated above, and the same army with the same Commander-in
Chief was concerned with this event. As I shall indicate presently, I cannot 
accept as established any atrocity at this city, either. 

These are the only three events which are specifically charged in the 
indictment during the first sub-period named above. 

While giving evidence, the following instances were also introduced: 

I. Alleged atrocities at the time of the capture of Soochow in Kiangsu 
Province in November 1937. 

2. Instances of murder and destruction of houses ia a village in Hupeh 
Province in 1937. 
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Accused TOGO ceased to be a member of that Cabinet on 1st September 
1942 and accused KAYA ceasf'd to be a membe1· on 19 1944. 

Fmm March 1, 1941 to November 22, 1944 accused HATA was the Com-
mander--in--Chief of the Force to China. These are the 
accused who could be mentioned in connection with this incident. No one 
else had any connection whatsoever with it. 

relates the occurrences in 

Cabinet At the date of 
incident accused KOISO was the Prime Minister and SHIGEMITSU was the 
Foreign Minister. No other accused was in the Cahinct. Accused HATA 
was still Comm111nder~in--Chicf of the Expeditionary Force to China. The 
Prosecution did not adduce any evidence in of this case. 

Next comes the allegations of atrocities in the cities of and 
Liuchow in the Province of Kwangsi. Count 50 relates to this and the date is 
given as prior and subsC(JUCnt to the lOth November 1944. Here again the 
evidence is not convincing and in my opinion the allegations have not been 
established. 

The connection of the accused with the incident continued to be the 
same as in the case of the city of Hengyang. 

These arc the only instances specifically mentioned in the Indictment. 
During trial, the f101llovving imtances were also introduced through evidence: 

of wanton fkstrucrion of the property the 65th Regi~ 
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ment, 104th Brigade, 13th Division of the Japanese Army occurring 
in Hupeh Province in 1943. 

2. The incident that took place in the village of witness Ti Shu Tang 
in 1942. 

3. Atrocity in Jenchiu Hsien in September 1943. 
4. At the village Chuar Twen Tseng in 1945 by the 38th battalion of 

the 4,204th Japanese Army unit. 
5. Occurrences in Kwangsi Province during 1944-45. 
6. Looting by Japanese troops of Chinese civilians at the Salwin River 

in Burma Highway in May 1942. 

Accounts of atrocities at other theatres of war were all introduced through 
evidence in this case. The prosecution, in summing up the evidence, 
separated the Philippine Islands from the rest of the theatres, and divided 
the entire period into seven divisions. We shall try to follow this division 
both as to place and time. 

The division as to time stands as follows: 

I. From the 7th December 1941 to 30th June 1942 
II. From 1st July 1942 to 31st December 1942 

III. From 1st January 1943 to 30th June 1943 
IV. From 1st July 1943 to 31st December 1943 
V. From 1st January 1944 to 30th June 1944 

VI. From I.st July 1944 to 31st December 1944 
VII. From 1st January 1945 to 2nd September 1945. 

The places named in the summation arc in the following order: 

1. Ambon Island Group 
2. Andaman and Nicobar Islands 
3. Borneo 
4. Burma and Siam 
5. The Celebes and Surrounding Islands 
6. China other than Hongkong 
7. Formosa 
8. French Indo-China 
9. Hainan Islands • 

10. Hongkong • 
11. Japan 
12. Java 
13. New Britain 
14. New Guinea 
15. Singapore and Malaya 
16. Solomon Islands, Gilbert and Ellice Islands, Nauru and Ocean 

islands 
17. Sumatra 
18. Timur and Lesser Sunda Islands 
19. Wake Island, Kwajalein and Chichi Jima. • 

To this list I shall add the Philippine Islands as the 20th item with a 
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death for and the second is of Indians being beaten 
to death to compel them. to confess having fired rockets. The case in 
Augu0t 1945 is that about 700 Indians w<:re taken by sea towards another 
island. \X/hcn 400 yards from. shore they ;,vere forced overboard ; all except 
203 drowned. The remainder were left on the island wirhout food for fifty 
days when the Japanese returned. The evidence in support of this case is 
again the statement of a man nan1ed l\1ohamed Hassen taken out of court. 
In this statement he., claims to have been om; of the party of 700 and the 
only one surviving. 



614 INTERNATIONAL MIUTARY TRIBUNAL 

3. BORNEO: 

The first incident is of 27 December 1941. It is stated that 213 Indians 
were confined in one cell for day and night for one month. Later they 
were forced to work long hours on an airstrip. The evidence is again the 
statement of a man named Naik Chandgi Ram of 2/15 Punjab Regiment, 
taken out of court, and he seems to be the only escaping member of the 
group. He claims to have escaped by hiding in the bushes. 

During the third period we are given three instances. The first two 
seem to relate to two prisoners of war. The first one relates to the maltreat
ment of a private Hinchcliffe; and the second, which happened in March 
1943, speaks of how an Australian, whilst a member of a working party, was 
tied up by his wrists to a tree and beaten about the head. 

The third one says that from early 1943 onwards throughout Western 
'Borneo, Indian and Chinese women were arrested and forced into brothels. 

For the fourth period we are given two instances: One happened in 
August 1943 and the other in October 1943. The August incident relates 
to one Sticpcwich, who is alleged to have been put in a cage with six others. 
The October incident is evidenced by the affidavit of one Mrs. Hoedt. The 
statement says that at Bandjermasin, in October 1943, the governor of Dutch 
Borneo, Dr. Raga and some ten officials were executed as well as four men 
after a so-called trial. Among them was a Swiss minister, Dr. Fischer, the 
official delegate of the International Red Cross. 

One would expect much better evidence for such an incident. At any 
rate, we do not know what was the trial for. 

During the fifth period we are given twelve instances beginning from 
13 February 1944 to June 1944. 

In support of these incidents we are given what is called a report made 
by one Captain M. J. Dickson of the British Army and a statement out 
of court of one Hassan Inanam. 

The report of Captain Dickson states that in October 1943 a revolt 
broke out in Jesselton, Borneo. About forty Japanese were killed. What 
happened thereafter was in retaliation of this incident. 

4. BURMA AND SIAM: • 
For this theatre of war we are given fourteen inst!nces for the entire 

seven periods: The first on 13 December 1941, the second in July 1942, the 
third between July and November 1942, the fourth in September 1942, the 
next one in September 1943. Then four instances are given from February 
1944 to August 1944, and the remaining four in the year 1945. These are 
mostly evidenced by statements taken out of court. At the worst these are 
all stray instances of cruelty towards individuals covering a period of five 
years. 

S. CELEBES AND SURROUNDING ISLANDS: 

Here we are given nine instances of which two occ;;urred in March 1942; 
the next two occurred in September and October 1943 ; and the rest during 
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No incidents could he named the first ftvc During the 
period there was one in June 1944. As some cases of dis-

loyalty appeared amongst the coolies bringing water to the camp, the 
Japanese seized a 19-year old boy who had just left work, bound him to a 
tn:e and beat hirn violently. He was found dead the next morning from 
strangulation. 

During the seventh period we are given nine instances of atrocities 
occurring at this place. The evidence about these atrocities is the testimony 
of one Gabrillagues. His knowledge is based on his "Study of the Documen
tation of the War CJ<imcs" that the witness was making of the war crimes 
in Indo-China. The witness was a "delegate of the Service of the War 
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Tribunal in Indo-China". The witness says, "Being in charge of the investi
gation bureau for war criminal suspects, I have been led in the performance 
of my functions to study a comprehensive body of documents and this fact 
has permitted me to have cognizance of the war crimes committed in 
Indo-China by the Japanese forces." The witness then continues, "The 
number of these crimes is considerable, the documents containing them is 
voluminous and there could be no question of making a complete expose 
of them. Certain of them are and will remain unknown because of the 
absence of witnesses and the systematic destruction of their files carried out 
by the Japanese in anticipation of an allied landing." The materials on 
which the conclusion of this witness is based, of course, remain unknown to 
us. What we get is only the conclusion of the witness on materials which 
he considers sufficient for his conclusion. The other evidence of course are 
statements of persons taken out of court. 

9. HAINAN ISLAND: 

No instances of atrocities could be given for any period excepting the 
fourth. Only one instance is named for the fourth period. 

On 17 July 1943, 120 Chinese from a coolie camp were bayonetted to 

death without trial. The evidence is the statement taken out of court of 
one A. F. Winsor. 

10. HONGKONG: 

We are given no incidents from the second to the seventh periods. Five 
incidents arc given, all occurring i.u December 1941. 

11. JAPAN: 

Nil. 

12. JAVA: 

Fourteen instances are named occurring during the entire seven periods 
beginning from 12 March 1942 and ending in August 1945. 

13. NEW BRITAIN: 

We are given two cases during the first period, none during the second, j 
• three during the third, two during the fourth, one in the sixth and none 

in the seventh period. These are all stray cases. The ~vidence is mostly 
statements of persons taken out of court. 

Though in the summation the Prosecution spoke of Australians and 
Chinese being captured or killed, these are mostly cases of Australian and 
Chinese soldiers being captured or killed. 

14. NEW GUINEA: 

There is one case during the first period ; five during the second ; none 
during "the third, fourth and fifth period; one during the sixth period, and 
none during the seventh period. These are also stray cases and are 
evidenced mostly by statements of persons taken out oi court. Most of the 
cases relate to captured soldiers. 
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20. PHILIPPINE ISLANDS: 

we arc three incidents. In her affiuavit 
Leonora Palacio stated that in the middle of February 1942 

her two brothers and others were taken to the municipal building in 
Palo. At their home there had been a numher of and friends of 
the famil.y. One of the was uJscovcrcd and the Japanese, 
there were others, took these people to the These people were tortured 
there in various ways. 

In May 1942 in Iloilo City, an American by the name of Dr. Gilbert 
Isham Cullen vvas questioned for several hours during which he was struck 
in the abdomen with a club, kicked while lying on the floor, slapped 
repeatedly with the ,.heel of the hands of the inquisitor. He was tortured 
in various other ways. 
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About the middle of June 1942, a young woman was ordered by the 
puppet governor to go to the home of Colonel MINI in Tagbilaran. When 
she refused they threatened to kill her. Colonel MINI raped her. The 
following morning she jumped out of the window and succeeded in escaping 
to a nearby island. 

These are the three incidents of the first period. During the second 
period, we are given an incident having taken place during July 1942 and 
another in August 1942. In support of the July incident we are given the 
testimony of Nena Alban, a nurse at the trial of General HOMMA. This 
witness saw many incidents. She saw four Filipinos being beheaded. She 
later saw two more and thereafter seven more who were made to kneel across 
a hole in the ground and were beheaded. She later saw ten more beheaded. 
She saw other atrocities. She saw Filipinos slapped, boxed, kicked and 
beaten. She saw four l<)lipinos being bayonetted later near San Beda 
College. She saw at least seven Filipinos have their tongues pulled out by 
pliers. It is unfortunate that an eye witness of so many incidents was not 
produced before us and we had simply what she stated before another 
tribunal where none of the present accused was represented. I would not 
for the present purpose accept this eivdence. 

The incident of August 1942 is that one early dawn some Japanese 
soldiers from Dansalan City, under the command of four officers, raided the 
witness's barrio, which had a population of about 2,500. They immediately 
began bayonetting the people and burned down the whole barrio. This 
incident also is sought to be established by a statement taken out of court 
and we are not told why the witness could not be produced before us. 

The incident during the third period is of March 13, 1943 when an old 
Filipino, Tayambong Chagsa by name was tortured for not telling the 
Japanese the whereabouts of the American and Filipino soldiers. 

For the fourth period we are given five instances. 
In August 1943, after an investigation of an hour, twenty-four men and 

three women were all tied with hands behind their backs and strung on a 
piece of rope and pulled to a thicket where they were beheaded. The 
evidence is a statement made out of court of one Jose G. Tupaz. •The man 
did not come before the Tribunal. • 

On October 17, 1943 another punitive expedition arrived at Bataan. All 
civilians were investigated and beaten with clubs and made to walk through 
fire. In the morning the Japanese received orders to proceed and 140 
civilians including two priests were beheaded by Japanese soldiers. This 
we are told from a summary of evidence of JAG Report No. 140 on punitive 
expeditions on Panay Island by Japanese forces. This report may be 
admissible in evidence under the Charter but I cannot accept this as of 
much probative force on a grave matter like the one before us. I do not 
see why the materials on which this report might have been based could 
not be disclosed to us so that instead of having to relye on a conclusion of 
the report, we might see what conclusion we can ourselves arrive at. 
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On October 1, 1 soldiers entered the hospital area 
at Barrio Filipino guards and one civilian. Two 
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\Ve arc several incidents this period and certainly 
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These arc the instances of atroCities perpetrated by the Japanese army 
against the civilians at different theatres during the entire period of the war. 
The devilish and fiendish character of the alleged atrocities cannot be denied. 

I have indicated against each item the nature of the evidence adduced 
in support of the occurrence. However unsatisfactory this evidence may be, 
it cannot be denied that many of these fiendish things were perpetrated. 

But those who might have committed these terrible brutalities are not 
before us now. Those of them who could be got hold of alive have been made 
to answer for their misdeeds mostly with their lives. We have been given 
by the Prosecution long lists of such criminals tried and convicted at different 
fo~·ums. The very length of such lists is sufficiently assuring that no mistaken 
clemency towards these alleged perpetrators of all such foul acts could find 
any place anywhere. We are, however, now considering the case of persons 
who had no apparent hand in the perpetration of these atrocious deeds. 

It may at once be said that so far as this part of the case is concerned, 
there is absolutely no evidence of any order, authorization or permission as 
alleged in Count 54. There is nothing on the record which can in any way 
support the allegation of ordering, authorizing and permitting the commission 
of the offenses named in Count 53 and charged in Count 54. In this respect the 
case before us stands on a footing entirely different from what was found 
established by the evidence at the trial of the European-Axis-Major-War
Criminals. 

As I have already pointed out, there were in evidence at the Nurnberg 
trial many orders, circulars and directives emanating from the major war 
criminab indicating that it was their policy to make war in such a reckless, 
ruthless way. We know that during the first World War, also, the German 
Emperor was charged with issuing directives like that. 

The Kaiser Wilhelm II was credited with a letter to the Austrian Kaiser 
Franz Joseph in the early days of that war, wherein he stated as follows: 

"My soul is torn, but everything must be put to fire and sword ; men, 
women and children and old men must be slaughtered and not a tree or house 
be left standing. With these methods of terrorism, which are alone capable 
of affecting a people as degenerate as the French, the war will be over in 
two months, whereas if I admit considerations of humanity it will b~r prolonged 
for years. In spite of my repugnance I have therefore bee41 obliged to choose 
the former system." 

This showed his ruthless policy, and this policy of indiscriminate murder 
to shorten the war was considered to be a crime. 

In the Pacific war under our consideration, if there was anything approach
ing what is indicated in the above letter of the German Emperor, it is the deci
sion coming from the allied powers to use the ATOM BOMB. Future genera
tions will judge this dire decision. History will say whether any outburst of 
popular sentiment against usage of such a new weapon is irrational and only 
sentimental and whether it has become legitimate by such indiscriminate 
slaughter to win the victory by breaking the will of the whole nation to con-. 
tinue to fight. We need not stop here to consider whett.er or not "the atom 
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The defendant, General MUTO, then to the Chid of Staff, stated 
that he went to Nanking with General MATSUI for the "taking-over" exercises 
and remained there for ten days. 

The Prosecution points out that General MATSUI remained in command 
until February 1938, but that during the period no effective steps were taken 
to correct the situation. 

As to the knov>;jcdge of the Je~pancse diplomatic offlcja]s, the cddcncc is 
of Dr. Lewis Smythe, who was secretary of the International Committee of 
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the Nanking Safety Zone, organized by a group of German, British, American 
and Danish citizens who were in Nanking at the time of the fall of that city. 
Dr. Smythe was secretary of this committee from 14 December 1937 until 
10 February 1938. His evidence is that the committee made daily personal 
reports to the Japanese Embassy in Nanking. Dr. Smythe says that the 
Embassy continually promised that it would do something about it, but it 
was February 1938 before any effective action was taken to correct this 
situation. 

Dr. Bates, professor of history in the University of Nanking, who was 
a founding member of the International Committee for Safety Zone, in his 
evidence stated that almost daily for the first three weeks he went to the 
Embassy with a typed report or letter covering the preceding day, and fre
quently had also a conversation with the officials regarding it. These officials 
were Mr. T. Fukui, who had the rank of consul; a certain Mr. Tanaka; and 
the Vice-Consul, Mr. Yoyoyasu Fukuda. Mr. Fukuda is now secretary to the 
Premier, Yoshida. 

According to Dr. Bates, these Japanese authorities were hone.stly trying 
to do what little they could in a very bad situation but they themselves were 
terrified by the military and they could do nothing except forward these com
munications through Shanghai to Tokyo. These officials in the Embassy also 
assured the witness that on several occasions strong orders were sent from 
Tokyo to restore order in Nanking. The witness also learned from the foreign 
diplomats and from a Japanese friend of his who accompanied the deputation, 
that A HIGH MILITARY OFFICER called together a large body of lower officers 
and non-commissioned ollicers, telling them very severely that they must 
better their conduct for the sake of the name of the army. 

The witness further testified that the situation did not substantially 
improve until the 5th and 6th of February 1938 and that he knew that reports 
made to the Japanese Consulate in Nanking were sent by it to the Japanese 
Foreign Office in Tokyo. "After February sixth and seventh", the witness 
said, "there was a noticeable improvement in the situation, and although 
many serious crimes occurred between then and summer, they were no longer 
of a mass and intolerable character." 

He further stated, "I have seen telegrams sent by .Mr. Grew, thee Ambassa
dor in Tokyo, to the American Embassy in Nanking, whic]tl referred to these 
reports in great detail and referred to conversations in which they had been 
discussed between Mr. Grew and officials of the Gaimushoo including 
Mr. HIROTA". Of course, he did not otherwise know if these reports were 
really sent to Tokyo and to whom they were sent. 

According to the Prosecution "all reports concerning those atrocities were 
forwarded to HIROTA in addition to condemning press reports from the 
Foreign Press, but even when reports continued to come in, he did not press 
the question with the War Minister, nor refer it to the Cabinet". 

The evidence is that HIROTA communicated this to the then War Minis
ter, General SUGIYAMA. The War Minister promise~ to take immediate 
steps and did send a strong warning. Accordingly, HIROTA assured Grew 
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The Prosecution contends that as, even after this 
5imilar atn"lcities were in several other theatres of 
war, it would be Government did not want to 
prevent the continuance of atrocious conduct of the Japanese Army. 
Tht; Prosecution claims that the evidence adduced establishes the following 
facts: 

L The Japanese Government acquired knowledge of the rape of 
Nanking and thereafter it had reason to be on its gvard against 
the of vvar crimes the forces thronghout the 
fighting in China and the Pacific War; 

2. It acquired knowledge of the commission of other war cnmes prior 
to the outbreak of the Pacific War; 

3. lt acquired .knowledge of the commission of war crimes in almost 
every theatre of the Pacific War; 
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4. Yet it made no real attempt to prevent their continuance. 
The contention of the Prosecution is that the above facts would be 

very cogent evidence of the fact that such crimes were committed as part 
of the Government's policy or that the Government was quite indifferent 
as to whether they were committed or not. 

I would examine how far the evidence on the record would go to 
establish the facts stated above by the Prosecution. 

I would, first of all, take up the case of atrocities alleged to have been 
committed at Nanking. The Prosecution evidence is that when Nanking 
fell on 13 December 1937, all resistance by Chinese forces within the city 
ceased. The Japanese soldiers, advancing into the city, indiscriminately shot 
civilians on the street. Once the Japanese soldiers had obtained complete 
command of the city, an orgy of rape, murder, torture and pillage broke 
out and continued for six weeks. 

During the first few days, over 20,000 persons were executed out of hand 
by the Japanese. The estimates of the number killed in and around Nanking 
within six weeks vary from 2,60,000 to 3,00,000, all of whom were practically 
murdered without trial. The accuracy of these estimates is indicated by 
the fact that the records of the Third Swastika Society and the Tsung Shan 
Tong shows that these two organizations between them buried over 1,55,000 
b()dies. During the same period of six weeks, not less than 20,000 women 
and girls were raped by Japanese soldiers. 

This is the Prosecution account of the Nanking rape. As I have already 
pointed out, there is some difficulty in accepting the account given in its 
entirety. There have been some exaggerations and perhaps some distortions. 
I have already noticed some such instances. There were certainly some 
over-zealous witnesses whose evidence would require careful scrutiny. 

I may mention here one particular witness whose name was Chen Fupao. 
The statement of this witness is Exhibit 208. In this statement he claims 
to have been eye-witness of thirty-nine persons having been taken away from 
the refugee area on the 14th December and having been machine-gunned 
and killed near a little pond. This, according to the witness, happened in 
the daytime in the morning near the American Embassy. On the 16th he 
was taken by Japanese soldiers and again saw a lot of healthy 1oung men 
being killed with bayonets. On the same day in the afterfl.oon he was taken 
to Taiping Road and there saw three Japanese soldiers set fire to two 
buildings. He could even give the names of these Japanese soldiers. 

This seems to me a somewhat strange witness. The Japanese seem to 
have taken such a special fancy to him as to take him to various places to 
witness their various misdeeds and yet spare him unharmed. This witness, 
as I have said, states that on the very second day the Japanese were in 
Nanking they took thirty-nine persons from the refugee area. The witness 
is definite that it was the 14th of December when this took place. Of this 
group, thirty-seven were killed on that very day. Even Dr. Hsu Chuan-ying 
could not say that any such thing happened on the 14lh of December. He 
speaks of the Japanese behaviour of the 14th December in relation to the 
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This is the entire evidence about the alleged atrocities in the Kwantung 
Province. However much we may consider ourselves free from any restric
tive rules of evidence, I am afraid, we cannot entertain ourselves with similar 
relaxation in determining the probative force of any supposed evidence. I 
decline to attach any value to statements like these in a case of such gravity. 
I cannot believe that had atrocities been really committed in that province, 
the Prosecution could not have adduced any better evidence of the same. 

I am not satisfied with the evidence of similar atrocities at Hankow. 
The only witness whose evidence in this respect is worthy of some considera
tion is Albert Dorrence. The witness is the Manager, Standard Oil Company 
and was at Hankow during the latter part of October 1938. The Japanese 
occupation of Hankow took place on 27 October 1938. There were four or 
five American gunboats at Hankow at that time. The witness saw some 
atrocious incidents from these gunboats which he narrates in his examina
tion-in-chief. The occupation took place in the afternoon .• The morning 
after the occupation the witness saw several hundred Chinese soldiers 
collected by the Japanese at customs wharf. At that time in the Yangtze 
River the water being extremely low gangplanks running about half a mile 
from the solid ground out into the river arc used. The Chinese soldiers 
in groups of three or four were taken down this long gangplank and were 
being thrown into the water. They were shot when their heads appeared 
above the water. This witness along with others on the American gunboat 
was watching this. When the Japanese soldiers saw them doing that they 
stopped. After that they put a group in a steam launch at the same place, 
took that out in the stream and there threw them overboard and shot them 
when they came up. 

The story is given by this witness only and unfortunately none of the 
other eye-witnesses have been examined. 

It may be remarked here that practically for each kind of story only 
one witness is produced, may be to minimize the possibility of discrepancies 
and contradictions. According to this witness, Chinese were being led down 
the gangplank and just at the point whence they were kicked into the river 
they were being physically examined. It is difficult to see why the Japanese 
felt the need of following this useless process of inspection rigil.t at the 
water edge. • 

In any case on the evidence of this witness alone I am not prepared 
to fasten any guilt of omission on the accused. 

The evidence of two of the defense witnesses may be specially mentioned 
in this connection-both witnesses were before the Tribunal for cross
examination by the Prosecution and, in both cases, the Prosecution did not 
cross-examine them. Witness Yoshikawa was in charge of the rear staff 
members of the 6th Division during the Hankow campaign. At the termina
tion of the war he held the rank of Lt. Colonel. The other witness, 
Yoshibashi, Kaizo, was a captain at the time of the attack upon Hankow 
and was attached to the staff of the Second Army. 'IJ:lese witnesses gave 
us quite a different account from what was given by Mr. Dorrance. I do 



FOR TI-m FAR 627 

escape from the town. 
I became homeless had 

to live on alms."' 
I wonder lf tl:tis witno:s did not manage to escape before anything 

could to the In any case, staren1.ent rnay be admissible 
evidence under the Charter; but I cannot place any reliance on it. Defense 

witness commander of th(~ that launched 
and 

atrocities committed there. 

341 in this case and 
taken place in September 1941. 
tions in Count which was "·"·"""'-"u 
the statement shows mm.c 

the He testified that there 

nothing to do with any committed any population. 
As the alleged committed at charged in 

Cuunt on reconL The city ic; in the of 
Hunan. Changsha also is in the same province. The Prosecution perhaps 
thought that the cYidcnce relating to Chanvsha as noticed above would cover 
also this case. vVhatever that b~, so far a~ this particular city is concerned, 
there is absolutciy no evidence to support this case. 
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Exhibit 352 is a statement signed by the president and vice-president 
of the city council at Kueilin, chairman of the board of directors of the 
Chamber of Commerce at Kueilin, two managing directors of the Chamber 
of Commerce of Kucilin, and the chairman and vice-chairman of the General 

· Labour Union of Kueitin. It is dated May 21, 1946 and relates to atrocities 
committed by the Japanese troops in that city on a particular day in 1945. 

Count 50 relates to certain incidents occurring in November 1944. The 
statement refers to what the Japanese troops stationed at Kucilin did a few 
days before their withdrawal from that city on the 28th of July 1945, fearing 
that the communication between Kwangsi and Hunan might be cut off by 
the Chinese Army then pushing forward. The Japanese Army was in 
occupation of the city for nearly a year. The incident mentioned is alleged 
to have taken place only when they were forced to withdraw from that city. 

The next exhibit, 353, is a statement purporting to be of nine citizens 
of Kueilin, dated 27 May 1946. This statement says that "during the 
period of Japanese occupation of Kueilin, which lasted about a year, they 
freely indulged in all kinds of atrocities such as rape and plunder," etc. 
The statement is very general. There might have been stray cases; even 
such stray instances would provoke similar statement from the villagers. 

Defense witness l\tiasuda, who took part in the capture of Kueilin, 
having been a staff officer of the Eleventh Army under the command of 
the commander-in-chief of the China Expeditionary Force, gave evidence in 
this case in court, and he was not cross-examined by the Prosecution. He 
denied that there was any atrocity committed thc1e or that _there was any 
disorderly conduct on the part of the Japanese troops. 

Yokoyama, Isamn, who was the commander of the Eleventh Army 
Corps which attacked and occupied Changsha, Hengyan, Kucilin and 
Liuchow, also gave evidence in this case; and he, too, was not cross-examined 
by the Prosecution. He also denied any disorderly conduct of the troops. 

The Prosecution evidence does not convince me of the account given 
therein. 

I need not proceed to examine in detail the evidence relating to the 
other stray cases of atrocious acts introduced in the evidence in • this case. 
The evidence in almost every case is of the same characte!. 

At any rate such stray cases prove absolutely nothing for our present 
purpose. 

The case of the Philippines is presented as another instance of organized 
mass atrocity, and the rape of Manila is likened to the rape of Nanking. 

During the first period, we are given only three incidents, one happening 
in the middle of February 1942, another in May 1942 and the third in June 
1942. These are all stray instances and, I believe, the actual perpetrators 
of these misdeeds have been adequately dealt with. For our present purpose 
such stray instances prove nothing. There is hardly any army of any of 
the Powers including the victors where similar stray tJccurrences did not 
take place. 
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commission of these offenses ; or that there was any such inaction or omission 
on their part which would indicate that these were really pursuant to their 
policy or that they desired or intended that such acts be done. In my 
opinion, as members of the government, it was not their duty to control the 
troops in the field, nor was it within their power so to control them. The 
commanding officer was a responsible personage of high rank. The mem
bers of the government were certainly entitled to rely on the competency 
of such high-ranking officers in this respect. 

Every government functions with the help of the appropriate machinery. 
These high-ranking members of the government were entitled to rely on the 
proper functioning of the machinery. The.re is no evidence in this case that 
there was any wilful distortion of this machinery. War is hell. Perhaps 
it has been truly said that if the members of the government can be tried 
and punished for happenings like this, it would make peace also a helL 

As the evidence stands, I cannot find any of the above persons guilty 
either of any criminal omh;sion or commission in this respect. 

The case of the persons in command of the armies involved would, how
ever, stand on a footing different from that of the other members of the 
government. I would, therefore, consider their case separately. 

Of the accused before us, the persons in command of the several <~rmies 
_ concerned arc DOHIHARA, HASHIMOTO, HATA, IT AGAKI, KIMURA, 

MATSUI, MUTO, SATO and UMEZU. 
The relevant facts in respect of these persons are given below against 

their respeclive names: 

1. DOHIHARA: Commander-in-Chief of Eastern Army in Japan, 
1943-44; Commander-in-Chief of 7th Area Army 
in Singapore, 1944-April 1945. 

2. HASHIMOTO: Commander of Artillery Regiment which shelled 
the "Ladybird", 1937. 

3. HATA: Commander-in-Chief of Expeditionary Force in 
Central China, July 1940-44. 

4. ITAGAKI: Commander-in-Chief of Japanese Arm~ in Korea, 
July 1941-March 1945; Commander-in-Chief of 
7th Area Army in Singapore, April 1945-August 
1945. 

5. KIMURA: Commander-in-Chief of Japanese Army in Burma, 
March 1944 to the end of the war. 

6. MATSUI: Commander-in-Chief of Japanese forces in China, 
October 1937-;February 1938 (Rape of Nanking
December 1937). 

7. MUTO: Commander of the 2nd Guards Division in 
Sumatra, 1943; Chief of Staff of 14th Area Army 
in the Philippines under Gooeral YAMASHITA 
in 1944. 



• 
A.J~LEGED jAPANESE WAR CRIMINAL ON TRIAL AT IMTF.E 

Shunroku Hata, one of the 26 alleged Japanese War Criminals 
now on trial at the International A1ilitarv Tribunal For The 

F'ar East, in the }Var ,Uinislry Huildir1g, Tokyo, Japan, 

.. 
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In my opunon, these commanders were legally bound to maintain 
discipline in the army and to restrain the soldiers under their command 
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China .Area Army which was responsible for the Nanking falL He returned 
to m 1938 when General HAT A replaced him on 17 
_February 1938. 

On August 15, 1937 General MATSUI was appointed Commander of 
the Japanese Expeditionary Forces to Shanghai. On November 5 of the 
same year, the Impciial General Headquarters combined the then existing 

forces to Shanghai and the tenth army to form the Central 
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China Area Arn1.y, and appointed General MATSUI to be its commander
in-chief. 

It was the duty assigned to the Central China Area to be over the 
headquarters of the Expeditionary Forces and of the Tenth Army, and unify 
the command of both armies. The duty consisted in co-ordination of a 
joint operation of both headquarter.s, the actual management and comm~md 
of army strength being conducted by the commanding officers of each army. 
In each of the headquarters besides the staffs and the adjutants, there were 
the ordinance department, the medical department, the judicial department 
etc. But in the headc1uarters of the Central China Area Army there were 
no such personnel. (Exh. 2,577, R.P. 38,900) 

The Imperial General Headquarters issued on December 1, to the Central 
China Area Army an order to attack Nanking in concert with the Navy. 

On December 5, the headquarter of Central China Area Army moved 
to Soochow, 140 miles away from Nanking. General MATSUI was then ill 
but he took action on important matters in his sick bed having consultation 
with his staff. (Exh. 341) 

On December 7, another commander was appointed for the Expeditionary 
Forces to Shanghai. So, after this date, General MATSUI was the 
Commander-in-Chief of the Central China Area Army which comprised 
the Tenth Army under one Commander and Expeditionary Forces to 
Shanghai under another Commander. 

Before carrying out the order of Supreme Headquarters to attack 
Nanking, General MATSUI issued orders to the Japanese Forces to the 
following effect: 

"That Nanking was the capitol of China and the capture thereof was an 
international affair; that therefore, careful study should be made so as to 
exhibit the honour and glory of Japan and augment the trust of the Chinese 
people, and that the battle in the vicinity of Shanghai is aimed at the subjuga
tion of the Chinese Army, therefore protect and patronize Chinese officials 
and people, as far as possible; that the Army sho14old always bear in mind 
not to involve foreign residents and armies in trouble and maintain close 
liaison with foreign authorities in order to avoid misunderstandings." 

Whereupon the Chief of Staff of the Expeditionary Forces, INiUMA, and 
others, immediately transmitted the above-mentioned ortl.ers to all officers 
and men under General MATSUI's command. The Chief of Staff of Central 
China Area Army, TSUKADA, and six staff officers under him, prepared an 
order to the following effect: 

I. The Central China Area Army intends to capture Nanking Castle. 
2. The Shanghai Expeditionary Forces and the Tenth Army shall cap

ture Nanking in accordance with the main points as to the capture 
of Nanking. 

The main points, in the order as to the capture of Nanking, referred to 
above, were set out as follows: 

1. Both Armies (Shanghai Expeditionary For,es and the Tenth 
Army) shall stop and prepare for capture of Nanking at the point 
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; let the various units of ours be careful not to shoot one 
another ; and above all let them be absolutely free from unlawful 
deeds. 

2. Let the discipline and morality of every unit be especially strict 
"'"'-<"'-"!". the and submission of the Chinese for 

;u.<iJ<R><n"' air of the Imperial ; and insure that no act what-· 
soever, which tends to disgrace honour, be perpetrated. 
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<ttcordancc with the map shown elsewhere. Beside, entry into 
Chungsh'l'l.n Mausoleum and the cemetery of other Revolutionary 
heroes as well as the Mausoleum of HSIAO, Ming Dynasty, 
is strictly prohibited. 

4. The units to enter the Castle shall be the one especially chosen for 
that purpose by the division commanders concerned ; let them know 
beforehand the matters to be remembered and the positions of 
foreign rights and interests in the Castle ; let them be absolutely 
free from plunder ; dispose sentry, if needed. 

5. Plundering and causing fires, even carelessly, shall be punished 
severely. Together with the troops, let many military police and 
auxiliary J¥llicc enter the Castle, and thereby prevent unlawful 
conduct. 
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On December 17, General MATSUI entered Nanking and learned from 
reports that, notwithstanding his strict warning, there were breaches of mili
tary discipline and morality. He ordered strict compliance with his former 
orders and removal of the troops in the Castle to the region outside the Castle. 
TSUKADA, Chief of Staff, and his subordinate staff officers, investigated the 
quartering capacity in the region outside of the Castle but found that the 
region concerned was unfit for quartering troops. (Exh. 2,577) 

On December 19, therefore, the Tenth Army was sent back to the Wuho 
area of the Shanghai Expeditionary Forces. The 16th Division, alone, was 
assigned to remain in Nanking for guard duty and the other units were ordered 
to evacuate, one after another, to the northern shore of the Yangtze and 
Shanghai area. (Exh. 3,454) 

After the General had returned to Shanghai with his staff officers, HE 

AGAIN HEARD RUMOURS of the unlawful acts of the Japanese Army in Nanking. 
On hearing this, he ordered a staff officer to transmit the following instruction 
to the Chief of Staff of the Expeditionary Force to Shanghai on the 26th or 
the 27th of December: 

"It is rumoured that illegal acts are being committed in Nanking by 
Japanese troops. As I gave instructions on the occasion of the entry ceremony 
into Nanking, no such acts should be taken under any circumstances for the 
honour of the Japanese Army. Especially, because Prince ASAKA is our 
Commander, military discipline and morals must be even more strictly main
tained. Anyone who would misconduct himself must severely be punished. 
As for damage done, measures should be taken that they may be compensated 
or returned." (Exh. 2,577) 

The steps .thus taken by General MATSUI proved ineffective. But there 
is no suggestion that these were in any way insincere. On this evidence, I 
cannot ascribe any deliberate and reckless disregard of legal duty on the part 
of General MATSUI in this respect. 

The Prosecution lays stress on the fact that there was an inadequate 
number of punishments in this case. As I have pointed out above, a com
mander-in-chief is entitled to rely on the efficient functioning of the machinery 
supplied for the purpose of enforcing discipline in the army. The army 
certainly was provided with personnel whose function it was to pr<"'secute the 
offenders. It is in evidence that this part of the mechiner1 did function. 

I do not believe that it is the function or duty of a commander-in-chief 
to proceed to prosecute such offenders. There were rumours and reports 
of atrocities coming to the commander-in-chief. He adequately expressed 
his disapproval, and he was entitled thereafter to rely on the two commanders 
of the two armies as also on the other high officials charged with the duty 
of maintaining discipline and meting .out justice. We must also remember 
that General MATSUI was ill at that time and was relieved of his duty within 
a few weeks of these occurrences. 

The position of a commander-in-chief of any army would be intolerable 
if he be not allowed, even for such a short period, to wait and see whether 
the machinery is adequately functioning. In my judgment, the evidence 
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KIMURA was Commander-in-Chief of the Japanese Army in Burma from 
March 1944 to the end of the war. No satisfactory evidence of any atrocities 

against the civilian population of Burma during this period is 
on record which would entitle us to ascribe such acts to any criminal omission 
on the part of this accused. 

SATO was Commander of the 37th Division in Indo-China and in 
Thailand from January 1945 to the end of the war. The evidence adduced 

was Commander of the Second Guards Division in Sumatra in 
1943 and Chief o:J;_Staff of the 14th Area Army in the Philippines under General 
YAMASHITA in 1944. There is evidence of atrocities towards the civilian 
populations of Sumatra and of the Philippines. The evidence on record 

to such atrocities in Sumatra refers to a period prior to MUTO's 
command. As regards Philippines, Exhibits 1,355 to 1,489 were given in 
evidence to establish these acts of atrocities. Witnesses Wanda 0. Warff, 
S. B. l'vioody, Donald F. Ingle, gave evidence in Court about these acts. 
General Y Al\!IASHIT A was in command of the Army and he has already 
been tried and punished for these acts. 

MUTO was the Chief of Staff of the Army. I have already given my 
reason why I can:q,ot make any of the authorities responsible for what was 
happening in the Philippines at that time. 
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I do not think the shelling of the 'Ladybird' is within the competence of 
this Tribunal to try. The matter was completely settled long before the 
present war commenced. The Prosecuting Powers would have been well 
advised not to seek thus to re-open such settled matters. Undoubtedly it 
would have been more dignified and graceful on their part to refrain from 
raking up matters which they themselves got settled otherwise to their 
complete satisfaction, even if they had nothing else to complain against their 
vanquished enemy. 

• 
• 

• 
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27th of 1929 as the Red Cross Convention). 
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communications signed by the Foreign 

that the Geneva Convention vvill 
American prisoners of war. 

(ir) A •communication dated 30 January 1942, addressed to the 
Argentine Minister in Tokyo, assuring that the Geneva Con· 
vention will be applied mutatis mutandis to English, Canadian, 
Australian and New Zealand prisoners of war. 

(b) A communication dated the 29th of January 1942, whereby Japan 
assured that she observes strictly the Red Cross Convention. 

(c) A communication dated the 13th of Fehruary 1942, signed by 
TOGO and addressed to the Swiss Minister in Tokyo, assuring 
that the Imperial Government will apply during the present 
war, on condition of reciprocity, the provisions relative to 
the t"reatment of prisoners of war of the Convention of 27 July 
1929 to enemy civilian internees. 
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(d) The above mentioned assurances were repeated by the Japanese 
Foreign Minister on several occasions, as recently as the 26th 
of May 1943. 

Coming to the particulars of the breaches of these conventions and assur
ances, the Prosecution gives them in eight sections. 

Section I of Appendix D charges inhuman treatment, contrary to Article 4 
of the Annex to the Hague Convention 4 of 1907 and the whole of the 
Geneva Convention 1929 as also to the said assurances. 

Section 2 charges illegal employment of prisoners of war labour, contrary 
to Article 6 of the said Annex to the Hygue Convention and to Part 3 of the 
Geneva Convention as also to the said assurances. 

Section 3 speaks of refusal and failure to maintain prisoners of war, 
contrary to Article 7 of the said Annex to the Hague Convention and Article 4 
and Part 3, Articles 9-12 of the said Geneva Convention . 

. Section 4 complains of excessive and illegal punishiT\ent of prisoners of 
war; contrary to Article 8 of the said Annex to the Hague Convention, Part 3, 
Section 5, Chapter 3 of the said Geneva Convention. 

Section 5 deals with mistreatment of the sick and wounded, medical per
sonnel and female nurses, contrary to Articles 3, 14, 15 and 25 of the said 
Geneva Convention and Articles 1, 9, 10 and 12 of the said Red Cross 
Convention. 

Section 6 complains of humiliation of prisoners of war, especially officers, 
contrary to Article 8 of the said Annex to the Hague Convention and Articles 
2, 3, 18, 21, 22 and 27 of the Geneva Convention. 

Section 7 charges refusal or failure to collect and transmit information 
re prisoner~> of war and replies to inquiries on the subject, contrary to Article 
14 of the said Annex to the said Hague Convention and to Articles 8 and 77 
of the Geneva Convention. 

Section 8 speaks of obstructions of the rights of the protecting powers, 
of Red Cross societies, of prisoners of war and of their representatives, 
contrary to Article 15 of the said Annex to the said Hague Convention, and 
to Articles 31, 42, 44, 78 and 86 of the said Geneva Convention. 

In its summation of the evidence, the prosecution claimed to have 
established the following: • 

I. That the war crimes, of which evidence has be~n given, were in 
fact committed; 

2. That they were committed in some cases as a part of the policy 
of the Japanese Government; 

3. That in the remaining cases the Government was indifferent as to 
whether they were committed or not. 

The prosecution used the expression "Japanese Government" in this 
connection in a very wide sense as embracing not merely members of the 
Cabinet but also senior officers of the army and navy, ambassadors and 
senior career public servants. 

The evidence is overwhelming to establish maltreat:tJtent of the prisoners 
of war in various ways. It will serve no useful purpose to discuss this 
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642 
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or (ii) ought to have the knowledge that atrocltles are likely to 
be committed or have been committed by others, a duty 
immediately arises to exercise the power of control, 

(iiz) their duty was to bring the maHer before the cabinet, and 
failing to get satisfaction, to resign. 

(d) (z) No person can rid himself of responsibility if he deliberately 
omits to make enquiries. 

(ii) When a state of things is widespread and notorious, there 
is a prima facie presumption of knowledge which calls 
for rebuttal by the defendants. 

As regards the law applicable to· the case, the prosecution referred us 
to Appendix D of the Indictment and submitted that its legal argument on 
this subject was fully set out there. 

Appendix D. gives in its paragraphs marked 1, 2, and 3 the relevant 
provisions of the conventions and regulations relied on by the prosecution 
in this respect. I have given above the conventions and assurances named 
therein. 

, As regards the applicability of the Geneva Convention of 1929 the 
prosecution position is given in the Appendix thus: 

"Although Japan did not ratify the said Convention, it became binding 
upon her for one or more of the following reasons : 

"(a) It was signed on the said date by or on behalf of forty-seven 
nations, including Japan and each of the nations bringing the 
charges in this Indictment, and ratified by over forty nations, 
and thus became part of evidence of the Laws and Customs 
of war. 

"(b) A communication dated the 29th January 1942, signed by TOGO, 
Shigenori, one of .the accused, as Foreign Minister on behalf of 
Japan, addressed to the Swiss Minister in Tokyo, contained the 
following statement: 

'Although not bound by the Convention relative to the 
Treatment of Prisoners of War, Japan will app!y mutatis 
mutandis, the provisions of that Convention to American 
prisoners of war.' 

"In a communication dated on or about the 30th January 1942, 
addressed to the Argentine Minister in Tokyo by TOGO, 
Shigenori, one of the accused, as Foreign Minister on behalf of 
Japan, it is stated: 

'The Imperial Government has not yet ratified the Con
vention of 27 July 1929, regarding the treatment of prisoners 
of ~ar. They are not therefore subject to the said Convention. 
None the less, they will apply mutatis mutandis the conditions 
of that Convention to English, Canadian, J\ustralian and New 
Zealand prisoners of war in their power. With regard to supply 
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"The said communication constituted an assurance to the nations 
at war w'!th (who m fact carried out the provisions of the said 
Convention as a!Jplicable to Japanese civilian internees) other than the 
Republic of China. 

"The above-mentioned assurances were by the Japanese Foreign 
on several occasions, as recently as the 26th l\1ay 1943." 

At the final summation, the prosecution ascribed a sinister significance 
to rhe factum of non-ratification by Japan of the Geneva Convention, which 
would indeed have a pertinent bearing on the question just before us. 
According to the prosecution, there had already been the over-all conspiracy 
for aggressive war at the time when the question of ratification of the 
convention came up and the ratification was opposed and ultimately denied 
because the opposing group had already formed this policy of brutal treat
ment of the prisoners taken during the designed war. 
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The Prosecution seriously urged this contention and adduced evidence 
in support of it. 

Japan had signed the Geneva Prisoner of War Convention in 1929 and 
in 1934 the question arose as to whether the Emperor should ratify it. The 
Army and Navy petitioned against ratification, the Navy supplying reasons 
for its petition (Exh. 3,043 and 3,044, pp. 27,177-81). 

The documents· embodying these reasons arc. summarized by the Prose
cution as follows: 

1. The obligations are unilateral since no Japanese would become a 
prisoner of war ; 

2. Article 86, enabling Protecting Powers to interview prisoners of 
war without observance would be dangerous to military security ; 

3. The ratification of the Convention would double the range of 
enemy aircraft as, having completed their mission, the crew could 
land on Japanese territory secure in the knowledge that they would 
be well treated ; 

4. Prisoners of war could not be so severely punished as Japanese 
soldiers, and this would involve a revision of Japanese military and 
naval disciplinary codes to put them on an equal footing, a 
revision which was undesirable in the interest of discipline. 

The Prosecution then contends that the objections are baseless inasmuch 
as the Geneva Convention practically stood on the same footing as the 
Hague Convention of 1907, which had been ratified by Japan. 

The Prosecution says: "The only penal provision of the Hague Conven
tion relevant to our present purpose is Article 8. This corresponds almost 
lu terms with Articles 45 and 50 of the Geneva POW Convention of' 1929 
and so in that respect the two Conventions may be said to cancel out each 
other. The only other material provision restrictive of punishment in the 
Geneva Convention are those contained in Article 46-'Any corporal punish
ment, any imprisonment in quarters without daylight and, in general, any 
form of cruelty is forbidden. Collective punishment for individual acts is 
also forbidden'." 

"It was these restrictions that the Japanese Government wished to avoid. 
It wished to prevent the right to ill-treat prisoners under tht! guise of 
punishment and so to deter airmen from raiding the 'tountry. The ill
treatment of prisoners was to be a matter of government policy." 

It should, however, be remembered that these reasons were given not by 
the Government but by the Navy, and that was done in 1934, long before 
the war commenced. 

The Army also objected to the ratification, but, without giving any 
specific reason. (Exh. 3,044) 

TO]O dealt with the Geneva Convention in paragraph 132 of his affi
davit thus: 

"As to the Geneva Protocol, it was not ratified by Japan. As a matter 
of fact the Japanese conception regarding prisoners of war differs from that 
of Europeans and Americans. Furthermore, differences in every day living 
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Japanese. This extraordinary fact made the administration of the prisoners 
of war a really diYicult one and contributed brgcly to what happened to 
these prisoners. I shall deal with. this matter hirer, It is absurd to suggest 
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that the Japanese were contemplating all this in the year 1934 and were 
therefore refusing to ratify the Convention. 

In order to appreciate the reasons given by the Army and the Navy 
for recommending non-ratification of the Convention, we must not forget 
the Japanese no-surrender policy. "Any occidental army which has done 
its best and finds itself facing hopeless odds surrenders to the enemy, they 
still regard themselves as honourable soldiers and by international agree
ment their names are sent back to their countries so that their families may 
know that they are alive. They are not clir.graced either as soldiers or as 
citizens or in their own families." But the Japanese define this situation 
differently. With them "honour is bound up with fighting to death". "In 
a hopeless situation a Japanese soldier should kill himself with his last hand
grenade or charge weaponless against the enemy in a mass suicide attack. 
But he should not surrender. Even if he were taken prisoner when he was 
wounded and unconscious, he could not hold up his head in Japan again; 
he was disgraced ; he was dead to his former life. . . " There was no need 
of special official introduction at the front about this. "The army lived up 
to the code to such an extent that in the North Burma campaign, the 
proportion of the captured to the dead was 142: 17,166. That was a ratio of 
I: 120, and of the 142 in the prison camps, all except a small minority were 
wounded or unconscious when taken; only a very few had surrendered singly 

1 
or in groups of two or three. In the armies of the occidental nations it is 
almost a truism that troops cannot stand the death of one-fourth to one
third of their strength without giving up; surrenders run abou 4: 1." This 
is what Miss Ruth Benedict says. Miss Ruth Benedict was assigned by the 
United States office of \Var Information in 1944 to the study of Japan. 

This indicates the real feeling of the Japanese army and navy and 
explains their opposition. Justifiable or not, this was the Japanese mental 
make-up and the decision as to non-ratification was arrived at on a careful 
consideration of what occurred to them to be worthy of consideration. Rightly 
or wrongly, Japan considered these rules as likely to retard the efficiency of 
military operations. The real sanction of the rules of war is considered to 
lie in the fact that their observance is in the interest of all concen~ed. It is 
indeed absurd to suggest that in 1934, the Army and the Na3y were designing 
to maltreat the prisoners of future war or wars. 

I cannot accept the Prosecution contention that, by the communications 
referred to in Appendix D, Japan acceded to the Geneva convention in accord
ance with Article 95 thereof. 

The Geneva convention, by its Article 91, requires that the convention 
shall be ratified as soon as possible. 1 

Article 93 provides that the conventiol'l shall be open for adherences given 
on behalf of any country in whose name this convention was not signed. 

Article 94 provides how adherence shall be given by written notification 
addressed to the Swiss Federal Council. • 

Article 95 says that a state of war shall give immediate effect to ratifica-
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As I read Article this convention, without the instrument of ratifica-
did not become effective in any way so far as Japan is concerned. Read-

the whole I cannot construe this Article 92 to say that the 
effect of non-ratification prevents that contracting 

frOin hut that the convention is bind--
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of non--ratification it 
my opinion, the convention as such has not become effec

tive either for or against Japan. 
The Prosecution next contends that the convention did not lay down any 

new law or rule of war but only enacted what was already the recognized rule 
of warfare. I am afraid I find some difficulty in accepting this view. 

Articles 91-96 would go against this contention. Article 96 reserves for 
each of the high contracting parties the right to denounce the con
vention. The high contracting parties seem to have understood that they 
were entering into an agreement in respect of the subject matter of the con
vention and that thereby they were creating new legal relations between them 
in respect of the m:tter dealt with in the convention. 
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The correspondence relied on by the Prosecution does not, in my opinion, 
make the Geneva convention applicable to the case. 

At the beginning of the Pacific War, the allied powers enquired of Japan 
whether or not she would apply the Geneva convention. Exhibit 1,468, dated 
December 18, 1941, is the U.S. note in this respect and Exhibit 1,494, dated 
January 3, 1942, is the U.K. ~ote on the same subject. · 

The Japanese Foreign Office requested the opinion of the War Ministry 
and obtained the following reply: 

"In view of the fact that the Geneva Convention relating to POW's was 
not ratified by His Majesty, we can hardly announce our observance of the 
same, but it would be safe to notify the world that we have no objection to 

acting in accordance in the treatment of POW's." 
"The 1929 Geneva Convention, relating to POW's, has no binding power 

whatsoever on Japan. But this Ministry has no objection to applying the 
principles of the Convention to noncomb<~,tant internees within such limits 
as it is applicable, provided, however, that no person be subjected to labour 
against his will." (Exh. 1 ,958) 

After these deliberations, the following reply was made to the United 
Kingdom on January 29, 1942: 

"The Imperial Government has not yet ratified the Convention relative 
to treatment of POW's, of 27 July 1929. It is, therefore, not bound by the said 
convention. However, it will apply mutatis mutandis provisions· of the said 
Convention to English, Canadian, Australian and New Zealand POW's in its 
hands." 

"As to provisions of food and clothing for POW's, ir will consider on 
conditions of reciprocity, the national and racial customs of the prisoners." 
(Exh. 1 ,956) 

Similar reply was given to America also on February 4, 1942. The reply 
stood thus: 

"Japan is strictly observing Geneva Red Cross Convention as a signatory 
state. Second, although not bound by the Convention relative to treatment 
of POW's, Japan will apply mutatis mutandis provisions of that Convention 
to American POW's in its power." 

Witness MATSUMOTO, who handled the discussion between t~ Foreign 
Office and the War Ministry, explained to the Tribunal what they meant by 
the expression "mutatis mutandis". It was the intention of Japan with respect 
to treatment of POW's that the stipulations of the Geneva convention shall be 
applied so far as circumstances permitted. He was referring to two kinds of 
difficulties : 

I. The Japanese domestic law, peace law, army and navy penal code 
and court-martial law, which were in some respects not compatible 
with the Geneva Convention. 

2. The difficulties Japan would face due to the vastness of the area 
of East Asia. 

The prosecution rightly contends that the Hague Co~vention was ratified 
by Japan. That convention, however, contains a provision in its Article 2 
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I have noticed above the Japanese policy of surrender. It is not a policy 

82 
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of the conspiratorial group; it is a policy coeval with Japanese national life. 
It went a great way in moulding the mental make-up of the Japanese soldiers 
and was largely responsible for many of the happenings with which we are 
now concerned. Of course this would not, in any way, justify their misdeeds, 
and, I am sure, this has not been allowed to justify their conduct by the victor 
nations in their trial for such misdeeds. We are, however, not considering 
here the criminality or otherwise of those deeds. We are only considering 
how far, in the absence of any evidence of "order, authorization or permission" 
emanating from any of the accused before us, the mere general prevalence of 
such misdeeds in every theatre of war, would lead us to any inference of such 
order, authorization or permission. 

It is no wonder that to the Japanese with the above mental make-up, the 
westerners, who became prisoners of war, were disgraced by the mere fact of 
surrender. "In Japanese eyes they have suffered ignominy and it was bitter 
to them that the Americans did not know it. Many of the orders which 
American prisoners had to obey, too, were those which had also been required 
of their Japanese keepers by their own Japanese officers; the forced marches 
and the dose-packed trans-shipments were common place to them." ..... . 
. . . . . . . . . . . . . . . . . . . . "Open challenging of authority was terribly 
punished even if it were mere 'answering back'. Japanese rules are very strict 
against a man's answering back even in civilian life and their own army 
practices penalized it heavily. It is no exoneration of the atrocities and wanton 
cruelties that did occur in the prison camp to distinguish between these and 
those acts which were the consequences of cultural habituations." 

" ... The shame of surrender was burned deeply into the conscious11ess 
of the Japanese. They accepted ::ts :1 matter of course a behaviour which was 
alien to our conventions of warfare. And ours was just as alien to them. They 
spoke with shocked disparagement of American prisoners of war who asked 
to have their nantes reported to their government so that their families would 
know that they were alive. The rank and file, at least, were quite unprepared 
for the surrender of American troops at Bataan for they had assumed that 
they would fight it out the Japanese way. And they could not accept the 
fact that Americans have no shame in being prisoners of war." 

One of the Japanese attitudes which had to do more specially-with the 
Japanese army concerned "the expendability" of their •fighting forces. 
"Americans thrilled to all rescue, all aid to those pressed to the wall. A 
valiant deed is all the more a hero's act if he saves the damaged. Japanese 
valour repudiates such salvaging. Even the safety devices installed in our 
B-29's and fighter planes raised their outcry of cowardice .... There was virtue 
only in accepting life and death risks; precautions were unworthy. This atti
tude found expression in the case of the wounded and of malarial patients. 
Such soldiers were damaged goods and the medical services were utterly in" 
adequate even for reasonable effectiveness of the fighting force. As time went 
on, supply difficulties of all kinds aggravated this lack of medical care, but' 
that was not the whole story. Japanese scorn of materialis,}n played a part in 
it; her soldiers were taught that death itself was a victory of the spirit and 
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for it. 

The Charter constituting the present Tribunal in its Article 6 enacts: 
"Neither the official position, :1t any of an nor the fact that 

an accused acted pursuant to order of h1s government or of a superior shall, 
of itself, be sufficient to free such accused from responsibility for any crime 
with which he is charged, but such circumstances may be considered in mitiga
tion of punishment if the Tribunal determines that justice so requires." 

All that the C~arter enacts is that the official position of the accused shall 
not itself be sufficient to free such accused from responsibility of any crime. 
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The Charter does not say and certainly it is not the law that the accused 
must be held criminally responsible only because of his official position. Crimi
nal :tesponsibility must first of all be brought home to him, and then, if the 
accused pleads his official position only in defense, the Charter purports to 
exclude such a plea. 

The Nurnberg Charter in its Articles 7 and 8 made corresponding pro
visions. These Articles stood thus: 

"Article 7. The official position of defendants, whether as heads of state 
or responsible officials in government departments, shall not be considered as 
freeing them from responsibility or mitigating punishment. 

"Article 8. The fact that the defendant acted pursuant to order of his 
government or of a superior shall not free him from responsibility, but may 
be considered in mitigation of punishment if the Tribunal determines that 
justice so requires." 

Though not so relevant for our present purposes we may notice the follow
ing two provisions having bearing on the plea of superior order. 

British Manual of Military Law, Article 443 (Land Warfare) lays down: 
"It is important, however, to note that the members of the armed forces 

who commit such violations of the recognized rules of warfare as are ordered 
by their Government or by their commanders are not war criminals and 
cannot therefore be punished by the enemy." 

The American rule was also the same up to 1944. Its rules of land war
fare, Article 366 stood thus : 

"Individuals of the armed forces will not be punished for these offenses 
in case they are committed under orders or sanction of their government or 
commanders. The commanders ordering the commission of such acts, or 
under whose authority they are committed by their troops, may be punished 
by the belligerent into whose hands they may fall." 

I have stated above how the prosecution seeks to fix the criminal respon
sibility for the charges under consideration on the accused before us. 

It would be convenient for the present purpose to divide the accused into 
the following four classes: 

1. Those of the accused who, as members of the government, had 
duties assigned to them in respect of the prisoners of war ;• 

2. Those of the accused who were in command of arm:i.es, the personnel 
of which actually perpetrated the crimes; 

3. The rest of the members of the government; 
4. Those of the accused who held no position either in the Government 

or in the Army. 
It may be noticed here that, according to the Prosecution evidence, the 

departments immediately responsible for the prisoners of war were: (1) The 
War Ministry, (2) The Ministry of Foreign Affairs and (3) The Imperial 
General Headquarters. 

In the War Ministry the principal responsible officers were: 
(z) The War Minister, • 

(iz) the Vice-Minister of War, 
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SHIGEMITS(T was Minister of Affairs from 1943 to 6 
1945. 

SliiJ\!l:i\DA" was Minister from October l94l. to 1944 and was 
General Staff from 1944 to August 1944. 

M.inister from October 1941 to March 1942. 
of the Minisrcr of ¥1 ar from 1940 to 

July !944. 
hecame Prirne Minister on 22 July 1944 and his cabinet functioned 
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Accused HIROTA, HOSHINO, KAYA, 
MINAMI, OSHIMA. SHIRATOlU, SUZUKI thus come under this category. 

As to the involved in the office held by the accused of 
the first narned the evidence is to be found in 
the deposition of its witness, TANAKA Ryukichi 

TJ1e witness was Chief of the Military Service Bureau in the War 
Ministry and wa" familiar with rhc organizC~.tion and responsibilities of the 
various bureaus of the War Ministry as they existed between 1940 and !945. 
The testimony of the witness may be summarized as follows: 

l. The most important bureau in the War Office is the Military 
Affairs Bm;,cau. The reason for so stating is that the Military 
Atinirs Bureau is in charge of the Army's budget, the organization, 
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equipment and installation of the military forces, the making of 
domestic and external plans, the conducting of propaganda, the 
conducting of investigation, all of which constitute important 
functions. (R.P. 14,285-86) 

2. Matters concerning international regulations affecting the army 
were handled in the Military Affairs Section of the Military 
Affairs Bureau. (R.P. 14,286) 

3. The responsibility regarding the location and construction of 
prisoners of war camps is with the Minister of War; but as to the 
location and construction of such camps, the business was handled 
by the Military Section of the Military Affairs Bureau. (R.P. 14,286) 

4. (a) In the matter of protests regarding the treatment of prisoners 
of war, documents and other papers were sent by the 
Ministry of Foreign Affairs to the War Office, the Home 
Office and the Navy Ministry. 

(b) Such diplomatic documents were first sent to the Adjutant's 
Office in the War Ministry and from there to the Military 
Affairs Section. Those relating to prisoners of war were sent 
by the same section to the Prisoners of War Information 
Bureau. (R.P. 14,287) 

(c) Replies to be made to the authorities outside of the War Office 
were prepared in the Military Affairs Section of the Military 
Affairs Bureau. (R.P. 14,287) 

(d) The proposed replies would next go to the Foreign Office by way 
of Adjutant's Office-War Office. These went to the Foreign 
Office after being given the approval of the Minister and the 
Vice-Minister. 

5. (a) Conferences of the Bureau Chiefs of the War Ministry were held 
twice a week. 

(b) (z) Immediately after the fighting at Bataan by the end of April 
1942 a meeting was held at which the question of treatment 
of prisoners of war arose. 

(ii) At this conference the question as to How TO TREAT THE MANY 

PRISONERS OF WAR captured in the various combAt zones in 
the southern areas was determined. • 

(iit} Those present at this conference were TOJO, War Minister; 
KIMURA, Vice-Minister; TOMINAGA, Chief of the Per
sonnel Bureau; SATO, Chief of the Military Affairs 
Bureau ; witness himself and KAN, Chief of the Ordnance 
Bureau ; and YOSHIZUMI, Chief of the Procurement and 
Mobilization Bureau; KURIHASHI, Chief of the Security 
Bureau; MIKI, Chief o£ the Surgeon General's Bureau; 
OYAMA, Chief of the Legal Affairs Bureau; NAKAJIMA, 
Chief of the-NAKAMURA, Commander of the Gendar
merie ; HONDA, Chief of the Armo~red Forces Bureau ; 
MATSUMURA, Chief of the Army Press Section; other 
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the First Division General Staff. By Chief of the First Division the 
witness meant the Operations Chief. (R.P. 14,923) 

:1. In Japan the handling of prisoners .is quite different from other 
countries, and the Prisoner of War Information Bureau and 
administration of prisoner of war matters were under the 
supervision of the War Minister himself. And, therefore, the 
actua~ handling of matters relating to the prisoners of war was 
the responsibility of the War Minister himself; the Foreign 
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Office was merely a post office which handled the communica
tions. (R.P. 14,365-66) 

(b) In the witness' recollection, the business of control of the pri
soners of war included such functions as where to locate POW 
camps, how to handle prisoners of war, how to promote the 
health of prisoners of war, what to do with sick prisoners, and 
other general treatment of prisoners of war; how to distri
bute Red Cross messages and parcels, and the question relating 
to the exchange of POW letters as through the offices of a 
neutral country. · 

(c) The matter of policy regarding prisoners of war is carried out in 
Japan by the War Ministry, specifically by the Military Affairs 
Bureau. Outside of Japan it is handled by the Chief of the 
General Staff after consultation with the Minister of War. In 
the Army General Staff, it was handled by the Second Division. 

(d) As to the requisitioning of food for prisoners of war, the matter 
was handled by the various commanders who supervised the 
various POW camps. In other words, it was carried out by 
various commanders in the field in accordance with the orders 
and instructions of the War Minister. 

(e) (t) As to the needs of the commanders in the field depending 
upon the prisoners taken, the matters were carried out by the 
commandants of the various 'prisoner of war camps in the 
field who communicated directly with the Chief of the 
Prisoner of War Information Bureau where the matters 
pertaining to POWs were disposed of. (R.P. 14,369) 

(ii) As the matters pertaining to prisoners of war were not con
nected in any way with operations, but being a policy matter, 
these matters could be handled directly with the War Minis
try through the Prisoners of War Information Bureau and 
this would not be in violation of any regulations. (R.P. 14,369) 

(iit) This direct reporting from the field to the Ministry of War 
was carried on for the sake of convenience and expedience 
with respect to matters which had to be settlea quickly. 
According to the rule, communications !rom the field to 
the central authorities were to be channeled through the 
General Staff; any direct communication would be an in
fringement of those regulations if the rule were to be 
applied strictly ; but prisoner of war questions, being a 
purely policy matter, there was a tacit understanding that 
direct communication could be made and there was no 
protest with respect thereto from the Army General Staff. 

In this connection we have also the following evidence: 
1. Exhibit 68: Japanese Constitution. 
2. Exhibit 73: Imperial Ordinance relating lO general rules con-

cerning the organization of the Ministries. 
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Article 6 of ll1e of 1907 and Article 29 
of the Geneva Convention 1929. 

(c) Employment of the Prisoners of War in Burma-Thailand Railway. 
6. Prisoners of 'iVar wrongfully convicted of espionage charges. 
7. Execution @lf Allied airmen. 

(a) Crca tion of ex post facto law. 

83 
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(b) Execution on trial. 
(c) Execution without trial. 

It cannot be denied that the treatment meted out to the Prisoners at the 
various theatres of war was inhuman. The actual perpetrators of these atro
cities have been dealt with elsewhere, and there is no reason to suppose that in 
their case anything but stern justice has been adequately meted out. These 
actual perpetrators are not before us. The case against the accused before 
us is: 

l. that they ordered, authorized and permitted the commission of these 
atrocities ; 

or 2. that they, being by virtue of their respective offices responsible for 
securing the observance of the laws of war, deliberately and recklessly 
disregarded their legal duty to take adequate steps to secure the 
observance and prevent the breaches of such laws and thereby 
violated the laws of war. 

If the first of the above allegations be found established, there is no doubt 
that the atrocities committed would be their own acts and they would be 
criminally responsible for those of them that arc criminal acts in international 
law. 

So far as the second item is concerned, I have already given my reason 
why, as· the Charter constituting this Tribunal stands, any deliberate and reck
less neglect of duty alone would not suffice to fix any criminal responsibility 
on the present accused. No inaction as such, however deliberate and reck
less, has been listed in the Charter as acts to be tried by the Tribunal. The 
inaction is only to supply an evidentiary fact, the ultimate PROBANDUM being 
'the order, authorization or permission' emanating from these accused, so as 
to make the act in question their own act. 

In order to fix the criminal responsibility for the charges under considera
tion on the accused before us, the prosecution stresses the following points: 

I. Prisoners of war arc in the Power of Government. 
(a) No government or member of it can therefore evade respon

sibility by trying to shi:tt it on to a particular department. 
(b) The responsibility remains with every individual member of the 

Government. • 
2. (a) Every one of the accused must have been awar~ of the atrocities 

from their very notoriety. 
(b) A general similarity in the character of the outrages establishes a 

universal plan or pattern and indicates that this was a recog
nized policy of terrorism. 

Article 4 of the Hague Convention says that "prisoners of war are in 
the power of the hostile government, but not of the individuals or corps who 
capture them. They must be humanely treated." ..... 

Article 2 of the Geneva Convention also says the same thing though 
expressed in a slightly different language. According to this article, "prisoners 
of war are in the power of the hostile POWER, but not d'f the individuals or 
corps who have captured them. They must at all times be humanely treated 
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J. Protests }Jowen; on behalf of 
2. 'I'ranscriptions of broadcasts made frorn America and 

Great Britain during the Pacific War; 
3. Official Japanese documents which constituted evidence of or a 

direction to commit war crimes. 

Most of the protests had reference to prisoners of war held by the army. 
Copies of these w,jth translations attached were sent to all sections in the 
War Ministry concerned with the subject matter, and at times, depending 
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on the nature of the protest, copies were also sent to other ministries such 
as Ministry of Home Affairs, Justice, etc. 

At the War Ministry, any protests received were discussed at the confer
ences between the Minister, Vice-Minister and the bureau chiefs. After this 
they were forwarded by the Prisoner of War Information Bureau to the army 
commander of the area in which the grounds of the protest had arisen and 
also to the chief of the prisoner of war camps in that area. Upon information 
being received from the last mentioned sources, a reply was prepared in the 
military affairs section of the Military Affairs' Bureau and forwarded to the 
Foreign Office. 

From various documents in evidence, it would appear to have been the 
practice to give protests and other documents originating with the Protecting 
Powers a fairly extensive circulation in the War Ministry; in addition, the 
Foreign Ministry would frequently send duplicates of protests to the Prisoner 
of War Information Bureau as well as to the War Ministry. (R.P. 27,158, Exh. 
473; Exh. 3,529, 3,367-A) 

The Prosecution admitted that, considered purely as a matter of machi
nery, no fault could be suggested with regard to this system. It, however, 
contended that it was not enough for the Japanese Government to pay "lip 
service" to its obligations under international law. We were invited to recall 
that the Japanese Government was already well-informed of the barbarous 
manner in which the Japanese forces customarily behaved. 

The Prosecution contended that the very nature of the protests, coupled 
with the supporting evidence that accompanied them, and the replies made 
by field commanders to the Prisoner of War Information Bureau, in so far as 
such information is concerned, made it perfectly clear to the War Ministry 
and the Foreign Office that war crimes were being and had been committed 
and yet no effective steps were taken to stop them. It was, therefore, sub
mitted that they were allowed to continue as a matter of government policy or 
as matters to which the Japanese Government was indifferent. 

The official Japanese documents which, according to the Prosecution, 
constitute evidence of or a direction to commit war crimes, relate to different 
matters having nothing to do with the inhuman treatment of priso~rs of war 
under our consideration. Some of these relate to employme~t of the prisoners 
of war on prohibited tasks and others relate to what the Prosecution charac
terizes as insults to the prisoners. I have listed these offenses separately and 
shall consider this part of the evidence in that connection. The third set 
relates to censorship instructions issued during war. Such instructions prohi
bited "any reports which give an impression of cruel treatment, such as 
prisoners being punished or being made to labour without clothing". I do not 
think that such measures necessarily lead to the inference that the authorities 
had knowledge of such treatments of the prisoners. Certainly the authorities 
concerned had knowledge in the sense that there were those protests and 
broadcasts from the enemy sources and this was sufficie~1t for the adoption 
of the precautionary measures, Such censorship measures were common to 
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of tbc and oJliccrs concerned for maltreatment 
of the prisoners. There are admittedly cases of camps where the treatment 
was unobjectionable. There arc neutral reports of at least some of 
the camps which support the cases of treatment of the prisoners there 
at least during a considerable period of the war. Every one of these matters 
would sufficiently counter the hypothesis of any central policy, directive, or 
permission countcn,jtncing the atrocities now disclosed in evidence. 

I haYc already indicated what sort of inaction is re(p1ired to be: established 
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in this case and for what purpose. In my opinion, no such inaction in this 
respect on the part of the accused has been established in this case as would 
entitle us to infer that these acts of inhuman treatment meted out to the 
prisoners of war were ordered, authorized or permitted by any of the accused. 
The war here might have been aggressive. Thc;re might have been many 
atrocities. Yet, it must be said in fairness to the accused that one thing that 
has not been established in this case is that the accused designed to conuuct 
this war in any ruthless manner. 

Insults and expositions to public curiosity in contravention of Article 2 
of the Geneva POW Convention 1929 are supported by Exhibits 1,969, 1,97} 
and 1,975. 

Exhibit 1,969 is the report dated October 1942, from the Governor of 
Kanagawa, to the Ministers of Welfare and of Home Affairs, which was 
also sent on to the Commander of the Eastern Area Army and the War 
Ministry. It states: "Though the public has not been informed of POW 
labour, those who have guessed about it from seeing them on their way to 
and from the place of labour and their camps seem to realize with gratitude 
the glory of the Imperial Throne, seeing before their eyes British and 
American POW's at their labour. A considerable influence seems to have 
been exercised over the people of this prefecture, many of whom had been 
considerably pro-Anglo-American." 

Exhibit 1,973 is a signal which on 4 March 1942 the Chief of Staff of 
the Korean Army sent to the accused KIMURA the then Vice-Minister of 
War, in which he says, "As it would be very effective in stamping out the 
respect and admiration of the Korean people for Britain and America, and 
also in establishing in them _a strong faith in victory and as the Governor 
general and the Army are both strongly desirous of it, we wish you would 
intern thousand British and thousand American prisoners of war in Korea". 

On 23 March 1942, the accused ITAGAKI, as Commander-in-Chief of 
the Korean Army, sent to the accused TOJO a plan for the internment of 
prisoners of war. In this plan he sets out the purpose as follows: 

"It is our purpose by interning American and British prisoners of war 
in Korea to make the Koreans realize positively the true might of our 
empire as well as to contribute to psychological propaganda work f~ stamping 
out any ideas of worship of Europe and America whicl:! the greater part 
of Korea still retains at bottom." (Exh. 1,973, p. 3) 

The Prosecution in its summation described Exhibit 1,975 thus: "On 
13 October 1942, the Chief of Staff of the Korean Army sends to the accused 
KIMURA a report of the parade of 998 POW along bystander-thronged 
roads of Fusan, Seoul and Jinsen. in Korea. He says: 'As a whole, it seems 
that the idea was very successful in driving all admiration for the British 
and Americans out of their (i.e., the Koreans') minds and in driving into 
them an understanding of the situation'." 

Exhibit 1,975, however, does not speak of any such PARADE of the 
prisoners of war. The report gives "reactions amon~ the general public 
following internment of British prisoners of wa:r", and says "the arrival of 
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Articles 5 and iO referred to above were introduced .into law 
m March and April 1943, Article 10 has a somewhat similar 
counterpart in Article 5 of the law No. 38 of 1905. 

The Prosecution points out that to official figures, 
between 2 June 1942 and 3 March 1945 sixty-four prisoners were convicted 
by court-martial for violation of non-escape oath and received sentence 
ranging from one ;>ear's imprisonment to death. (Exh. 1,998) 

The irnposition of these illegal was kncnvn to the Japanese 
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Government because monthly returns were required of all court-martial 
punishments and of all disciplinary punishments enforced. (Exh. 1,999). 
These returns were sent to the Prisoner of War Information Bureau. 

I do not consider that making of oaths or agreements not to escape 
would be criminal on the part of the members of the government which 
authorized such things. I would again point out that the Geneva Conven
tion of 1929 was never ratified by Japan, and neither the Geneva Convention 
nor the Hague Convention as such was applicable to this case. 

Perhaps here is an occasion when the overwhelming nun1.ber of surrenders 
in this case would specially affect the position. The steps taken by the 
Japanese authorities in this resp~ct would be mere acts of state. I would 
not find any of the accused criminally liable for them. 

The punishment of escaped prisoners, according to these regulations 
again would be mere act of state. It is not the case of the Prosecution that 
anything was done in this respect in breach of such regulations or without 
trial. 

The Prosecution case regarding transportation of prisoners of war by 
sea in substance is that in every such case there were violations of the 
conventions. The Prosecution lays emphasis on• the common features of 
such violations. According to it, these common features arc overcrowding, 
under-feeding, inadequate sanitation and ventilation, lack of medical supplies 
and water, and ill-treatment of the prisoners. 

Similarity of pattern of crimes in this respect is claimed by the Prosecu
tion to be indicative of the fact that they were committed as a matter of 
government policy or of government indifference. The Prosecution points 
out as significant that not one of the accused has, by himself or by witnesses, 
given any evidence of any real attempt to prevent the commission of these 
crimes. 

As regards the Cabinet Minister, the Prosecution urges that it was 
clearly his duty upon learning of the commission of these crimes to bring 
the fact to the notice of his colleagues in the Cabinet, and to resign unless 
effective steps were taken to prevent their commission. There was no 
evidence that any of them ever raised the question of war crimes in the 
Cabinet. Their failure to do so makes their guilt greater. • 

The Prosecution further submitted that there was a •clear duty upon 
every official who knew about the commission of any of these war crimes to 
use such power as he possessed to put the matter right at once, at least to 
the extent of bringing the outrages to an immediate stop. 

Here again the special difficulty created by the overwhelming number 
of surrenders must be taken into account. I do not accept the evidence on 
this point at its face value ; but, even making every possible allowance for 
exaggeration and distortion, it cannot be denied that there ,was over
crowding, underfeeding and inadequacy in sanitation and ventilation. There 
certainly were also instances of ill-treatment of the prisoners during transit; 
but I cannot accept it as indicative of any government p~licy or government 
indifference. 
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engaged its prisoners of war in such labours. The following are some of 
such documents: 

I. Exhibit 2,010-a communication dated 6 May 1942 to the Chief 
of Staff of the Taiwan Army. The accused KIMURA states, "so 
that they can be used for the enlargement of our production and 

, as military labour, white prisoners of war will be confined succes
sively in Korea, Formosa and Manchuria". 

2. In the monthly reports of the secret service police for August 1941 
is set out a plan to use prisoners of war as a result of the labour 
shortage. (Exh. 1,972-A, R.P. 14,509) 

The plan says, "Owing to the good results obtained by 150 
American prisoners of war at Zentsuji POW Camp who had been 
sent to Osaka in order to engage in labouring works as a neutra
lizing measure for labour shortage suffered in the military works 
and harbour equipment, the enterprising circles who were suffering 
from the labour shortage at several districts around Tokyo .... 
applied to the military authorities to allow them to use prisoners of 
war". 

3. Exhibit 1,970-A-letter dated 22 August 1942 from the accused 
KIMURA as Vice-Minister of War to the Chief of Staff of the 
Kwantung Army: 

"For the realization of the urgent organization of the aircraft 
production we want to improve the present capacity of the 
Manchuria Machine Tool Company according to the plan of utili
zation enclosed herewith, <tnrl to allot a large part of its improved 
capacity to the production of machine tools which are necessary 
for the urgent organization for the production of air ordnances, 
ammunition and aircraft in our country .... " The plan which is 
referred to envisages the employment of 1,500 war prisoners. 

4. Exhibit 1,971-A-Foreign Affairs Monthly Report, September 1942, 
published by the Foreign Section of the Police Bureau of the 
Home Ministry. This speaks of the labour shortage problem in 
Japan and of a decision arrived at at a conference held by the 
Cabinet Planning Board, according to which it was dec!ded: "Of 
the industries in the National Mobilization Pfan, war prisoners 
shall be employed for mining, stevedoring and engineering and 
construction work for national defense". 

5. Exhibit 1,967-letter dated 2 October 1942 from the Chief of Staff 
of the Eastern District Army to the accused TOJO, requesting his 
sanction of the employment of the war prisoners in the Tokyo 
POW Camp for, amongst others "industrial labour for the expan
sion of productive power" at "munition factories for expanding 
production". This was approved by the War Minister. 

6. Exhibit 1,969-A report of the Governor of Kanagawa Prefecture 
to the ministers of Welfare and Home Affa!rs, dated 6 October 
1942, which states as follows: 
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the accused criminally responsible for such violations. The same observa
tion would apply to the cases of compulsory employment of officer prisoners. 

As regards the Burma-Thailand railway, the Prosecution case may be 
summarized thus : 

From August 1942 onward, prisoners of war were despatched from 
Singapore and the Netherlands East Indies to Burma and Siam to construct 
a railway line from Kanchanburi in Thailand to Thanbuyzayat in Burma for 
the purpose of supplying Japanese troops in Burma who were preparing to 
invade India. The total distance was about 400 kilometers anr1 the greater 
part of that was over virgin mountainous jungle, and it was built from each 
end at the same time. In all, about 46.000 prisoners of war were employed 
and, of these, 16,000 died in a period of 18 months from starvation, disease 
and ill-treatment. (R.P. 5,415, 5.434-41). Jananese sources place the maxi
mum number of nrisoners emn1oyed at 49.776 and the deaths at 7.746. 
(Exh. 473, R.P. 5,492). In addition, from 1,20 000 to 1.50.000 Indonesians, 
Burmese, Chinese and Malayans were employed and their death-roll from 
the same causes was estimated at 60,000 to 1,00,000. (R.P. 5,415 and 5,434-41) 

The Prosecution evidence that the line was being constructed for 
operational reasons is corroborated by Japanese documents that came into 
existence in 1944. Thus in a report dated 6 October 1944 from Chief of Staff, 
Southern Army, to the Chief of Prisoner of War Information Bureau, the 
following statement appears: 

" ... For strategic reasons the completion of this railway was most urgent. 
Since the proposed site of this railway line was a virgin jungle, shelter, food, 
provisions and medical supplies were far from adequate and much different 
from normal conditions for prisoners of war .... " 

A communication received on October 4, 1944, at the same Bureau from 
the Chief of Prisoner of War Camps in Siam states inter alia: 

"At that time .... provisions and rations were scarce. Quarters and 
establishments were poor and medical facilities were inadequate. Moreover, 
for strategic reasons, it was necessary to complete the railway by August and 
the work was pushed fo~ward at a terrific rate, with the result that many 
prisoners of war became ill and many died." (Exh. 473, R.P. 5,492) • 

There is ample Prosecution evidence to show that the q.eaths of prisoners 
were due to ill-treatment, excessive labour, starvation, disease and medical 
neglect. (R.P. 11,411-41, ll,478, 13,000-11, 13,020-35; Exh. 1,561-70, Exh. 1,574-5, 
1,580) 

"F" Force and "H" Force arrived in Thailand from Singapore in April and 
May 1943, respectively. The latter force was 3,000 strong and had a death-roll 
of 900 in seven months. 

The decision to construct the railway was made by Imperial General 
Headquarters in response to a r~quest from Southern Army Headquarters. 
(R.P. 14,633). Subsequently, in February 1943 Imperial General Headquarters 
decided for operational reasons to speed up the construc~on by four months 
but later extended the new period by two months. (Exh. 475, R.P. 5,513). The 
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As regards the inhuman treatment of the prisoners, during this employ· 
ment, the evidence does not satisfy me that it was due to any inaction on the 
part of any of the :ccused, including TOJO, or that it was such as could have 
been, in any way, foreseen by any of the accused. 
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The most important witness examined in this connection is Colonel 
Dalrymple Wild. The relevant portion of his evidence commences at page 
5,434 of the record. An analysis of this evidence will disclose the following: 

I. From September 1942 the prisoners were taken over by the prisoner 
of war administration department. 

2. Until September 1942 the prisoners were under the control of the 
25th Army Headquarters and working camps were under the control 
of different Japanese units: 
(a) In September 1942 they were taken over by the administration 

centre in Tokyo. · 
(b) Malaya and Sumatra were grouped together in one prisoner of 

war area under the command of Major Fukuye and of the 
prisoner of war administration. 

(c) As regards care and administration of prisoners of war, he took 
his orders from Tokyo. He had no duties whatsoever outside 
that of administration of prisoners of war. 

3. The basis of administration was the same regarding the Burma-Siam 
railway, the commanding officer being a major general in charge of 
POW administration in Siam. 

4. (a) From August 1942 onwards, men were being dispatched from 
Singapore to the Burma-Siam railway. 

(b) They included a large number who had come from the Nether
lands East Indies to Changi camp. 

(c) Some had been sent by sea to Formosa and others by sea to 
Burma. 

5. (a) Prisoners began fO leave Singapore to work on the Burma-Siam 
railway in August 1942. 

(b) The first to go to Burma was a party of Australians, under 
Brigadier Varley, called "A" Force. 

(c) The witness accompanied "F" Force. They' started in the latter 
part of Aprill943. They were 7,000 in number, of whom about 
3,600 were Australians and 3,400 were British. 

(cl) 3,100 out of this 7,000 died. The survivors got back to Singapore 
in April 1944. • 

(e) The total casualties during the construction eo£ the railway 
amounted to 16,000 out of 46,000. 

(f) The work was finished by the end of October 1943. 
6. (a) The whole of those deaths were duly recorded. 

(b) The witness's party remained under Malaya POW administra
tion. The figures were always sent to the headquarters of the 
Japanese at Changi camp for onward transmission to Tokyo. 
As regards the other parties, they were under the same POW 
administration. Their figures were similarly reported as they 
occurred to the major general's headquarters at Tarso, Siam. 
One copy was forwarded by Major Genera~ Sassa to the head
quarters of the POW administration in Tokyo. 



:!lOR THE FAR EAST 

the pan 
his this could not in any way be connected with 
any steps taken Then what we are told Colonel vVild at 
page of the record indicates the of a Fifty men 
were sick. The corporal, in spite of would make them march during the 

The witness took these men to a Japanese medical officer. The 
concerned was also with The medical officer gave 

them some medical treatment and of them should not 
march that At the witness's 

medical the witness succeeded 
medical officer t@J his own sergeant 
This was given to the corporaL In 
march. 

Similar is the of ovcr·zealousness shr)wn "Lt. Colonel 
the Japanese Commander of "F" Force. The account is the witness 
at pages 5,459-60 of the record. 

Tbe Australian marching party was being accommodated within a few 
yards of huts in which a large number of Asiatk: labourcn; were dying from 
cholera. Colonel Harris described the situation to Lt. Colonel BANNO at 
the staging camp at Konquita and warned, "You must either stop the march 
or by pass Konguit;?.. If you don't, we will have a violent outbreak of cholera 
in all our camps within a week". Lt. Colonel BANNO was obstinate. The 
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consequence of the obstinacy was outbreak of cholera in the Australian 
marching party. Lt. Colonel BANNO was an officer of the POW administra
tion of Malaya and Sumatra. 

Similar again is the account of unnecessary brutality of some of the Japa
nese engineers described by the witness at page 5,477 of the record. The actual 
perpetrators of these atrocities are not before us. I believe those of them that 
could be got hold of alive have already been made to answer for their 
brutalities. Colonel Wild himself told us in his evidence recorded at pages 
5,684-85, that since his engagement "in war crimes investigation in South East 
Asia, South East Asia Command" nearly four hundred cases had been brought 
to trial ; of these, in over three hundred cases, the trial had been completed 
resulting in "well over a hundred death sentences and about a hundred and 
fifty, terms of imprisonment". These were exclusive of those brought to trial 
by Australian Courts, Dutch Courts and American Courts. So, there is no 
scope for any apprehension of any mistaken clemency having been shown 
towards any of the alleged perpetrators of all these foul acts. We are here 
concerned with a different set of persons. Certainly nothing has been placed 
before us which would entitle us to say that they should have even foreseen 
such brutalities or over-zealousness on the part of these persons. 

The evidence of Colonel Wild rathef goes to show that these local officers 
were conscious of their own guilt in showing such over-zealousness and there
fore resorted to steps to conceal the effect of their over-zealousness from the 
Tokyo authorities. The Japanese medical officer interpreter of "F" Force com
pelled the witness's party to alter the cause of death to diarrhea. Similar sup
pression of the actual state of affairs in the locality is suggested agaimt the 
Kempeitai at Kanchanlmri at pages 5,485-86 of the record by the witness. 

The evidence of this witness also makes it dear that the construction of 
the railway in question was not devised by the relevant authorities in Tokyo 
in expectation of utilizing the prisoner of war labour. Lay labour was very 
largely recruited for the purpose. Prisoners of war were employed only as a 
last resort. 

A peculiar use has been made by the prosecution of its Exhibit 475. This 
exhibit purports to be a report on einployment of war prisoners in the Siam
Burma railway construction. The prosecution offered it in evidence•and des
cribed it as a report by the Japanese government on the •Burma-Thailand 
railway. 

The prosecution told us that "this was a document prepared by the Japa
nese War Ministry immediately AFTER the surrender of Japan and forwarded 
by them on the 19 December 1945 to the Supreme Commander, but prepared 
of their own motion and not on demand". We received it in evidence on 11 
September 1946 and marked it Exhibit 475. Obviously it was a document 
sought to be relied on by the prosecution. Subsequently, however, the prose
cution went on seeking contradictions of its contents from the witness, Colonel 
Wild, as if it were being relied on by the defense. The defense certainly did 
not rely on this document and, even if its contents be of <ljly evidential value, 
it would only be a piece of evidence against them to be weighed by us with 



other evidence, 
would not, in my 

rml'l';<'.QP it 

have been tts this is founded on any 
relevant such materials must have been available even after the 
surrender: and we were entitled to have tl1ose materials before us in order to 

draw 

circun.1stances which. co111~, 

the 

the Japanese soldiers, their lack of 
comtruction work and meagre scientific 

equipment, dared to carry on their work in strict obedience to orders 
which characteristically regarded as imperative. Thus the occur
ence of the it must be declared, was by no means due 
to any deliberate intention on the part of the Army Authorities. 

"As regards the employment of of war in the above 
construction it rnay be stated that at tl1c time the Japanese 
Army as a whole entertained the ideas that the employment of 
prisoners of war in any work other than military operations was not 

it is to be insisted 

so-called maltreatment 
"2. '1'he inevitable outcome of the situa., 

if anyone is to be called to account for 
death-rate, the responsibility ought to be placed on 

the then Chief of the General Staff (General Sugiyama) who ordered 
the the War lVIinister (General Tojo) who sancrioned 
the employment of prisoners and the Commander-in-Chief of the 
South Area Corps (General Tcrauchi) who was entrusted with the 
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"3. As regards individual cases of maltreatment of prisoners of war, it 
is desired that investigation be started upon the further receipt from 
the Allied Powers of a report of the details, particularly the ranks, 
and names.,of the suspected offenders, and if, as a result, they should 
he found guilty severe measures should be meted out to them." 

8.5 
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The author of the report traces the causes of the tragedy to the placement 
of a time limit on the construction. The witness, Colonel Wild, gave us just 
another version. 

Colonel Wild deposed: "We told the Japanese that the way they were 
treating their labour, both Asiatic and military, was, from a soldier's point 
of view, worse than a crime; it was a blunder. We told them, and I consider 
now, that if they had treated their labour properly and feel it and housed 
it and given it reasonable working hours, they would have finished that 
railway by the time they wanted to. We told them then, and I consider now, 
that as a result of the way they treated their labour they were months later 
than they intended in finishing that railway, and in consequence lost a cam
paign which it was intended to supply in Burma." 

Th~ urgency of the completion of this railway was not responsible for 
the disaster that happened. It is in the evidence of Colonel Wild that there 
might have been no difficulty in the completion within the scheduled time had 
the prisoners and the labourers been treated welL ·The maltreatment was 
responsible for the delay, not the shortage of time, responsible for the disaster. 
Those, therefore, who might have been responsible for fixing the time limit 
did not in any way miscalculate and certainly their calculation was not 
responsible for what happened to the prisoners. 

Whatever value the report may otherwise have, certainly it has no eviden
tiary value as to the apportionment of guilt made by it. In my opinion, in 
the absence of the materials on which it might have been based, this report 
should not have come in at all. 

The members of the general headquarters and the War Minister certainly 
were responsible for the employment of prisoners of war in this construction 
work. That act is not mala in sc and I would not make any of these persons 
criminally liable for it. 

As regards the disaster that happened to the prisoners of war, there is no 
evidence before us that there were any materials before these authors which 
should have led them to foresee these consequences. Most of these conse
quences were due to the over-zealousness of the local officers. It is difficult 
to trace the responsibility for this disaster to the War Minister oreany other 
member of the cabinet in order to fix any criminal liability.on them. 

Espionage occupies a peculiar position in international law. It has always 
been considered lawful for a belligerent to employ spies to obtain the necessary 
information. 

Article 24 of the Hague Regulations enacted that ruses of war and the 
employment of measures necessary for obtaining information about the enemy 
and the country are considered permissible. The fact, however, that these 
methods are lawful on the part of the belligerent who employs them does not 
protect from punishment such individuals as are engaged in procuring such 
information. Although a belligerent acts lawfully in employing spies and 
traitors, the other belligerent, who punishes them, li~wise acts lawfully. 
Persons committing acts of espionage are considered. war criminals and may 
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:Hr. l'aul M. Lynch (Left) Official at tl1e International J\Iilitan: 
Tribunal Fm· The Far East, Tohyn, japau, iwnds Ti 
I\•lember of the Signal Corp' Staff assigned to the War Crimes Trials, official 
thai IN,_e n>crl m the longest trial in history, to be miCYo-filed. The copies be 
filed with other • official papers that ·were employed hy the Prosecution and Defense 

during !he trial of Hidehi Tojo rmd his 24 co-defendants . 

• 
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One incident on 26 March 1945. 
One case in December 1944 or January 1945, 

another in June 1945 and several others 
between May and July 1945. 

Several cases from 11 May 1945 to 15 August 1945. 

Exhibit 1,992 is a communication dated 28 July 1942 "dispatched from 
Vice War Minister KIMURA, Heitaro," to "each Chief of Staff stationed in 
Japan," regarding "Treatment of Enemy Air Crew Members". It runs as 
follows: 

"I request you to take note and understand that the following decision 
was made in regard to the treatment of enemy air crew members who 
entered our jurisdiction with the object of raiding Japanese territory, 
Manchukuo and our regions of operation: 

"1. Those who do not violate the war-time international law shall have 
to be treated as POWs and those who showed actions of violating 
the said law shall be treated as war-time capital criminals. 

"2. Defense Commander-in-Chief of various places (including troops 
stationed in Japanese territory, outside Japan and the Governor of 
occupied Hongkong) shall send for court-martial such enemy air 
crew members, who entered the respective jurisdiction and are 
suspected of deserving treatment as war-time capital criminal. In 
regard to the above court-martial, the provisions of the Specially 
Established Court-Martial stated in the Army Court-Martial Law 
shall be applied." 

Exhibit 1,993 is a "Notification of Matters Pertaining to the Treatment 
of Crew Members of Raiding Enemy Planes", of the same elate from "Imperial 
Headquarters, Army Section Staff" to "Mr. Jun ATOMIYA, Chief of Staff, 
China Expeditionary Forces". It runs as follows: 

«Articles of War of 00 Army (Draft) 

((Article 1. These articles of war shall be applicable to the crew members 
of enemy planes raiding our Imperial Domain, Manchukuo or .our zone 
of operations and falling into the powers of 00 Army . 

• 
"Article 2. Those having committed the acts listed below shall be subjected 

to military punishment: 

"1. To bomb, strafe and conduct other types of attacks for the purpose 
of threatening and wounding or killing the ordinary populace. 

"2. To bomb, strafe and conduct other types of attacks for the purpose 
of destroying or ruining private properties possessing no military 
characteristics. 

"3. To bomb, strafe and conduct other types of attacks against targets 
other than military targets unless inevitable. 

''4. To conduct outrageous and inhuman acts i~noring humanity, 
besides the aforementioned three paragraphs. 
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Air Crews" 
The Regulations 

"These military regulations shall be applicable to enemy flyers who have 
raided Manchukuo, or our operational areas and have 

of the Japanese Expeditionary Forces in China. 

"Article 2. 
committed the acts shall be liable to 

other atracks with the of 
or Jrloilling and ordinary people. 

Bombing, stYafing, and other attacks with the object of destroying 
or damaging private property of a non-military nature. 

Bombing, strafing, and other aLtacks against objects other than 
military objectives, those carried out under unavoidable 
circumstances. 

"(4) Violations of wartime international law. 

"The same shall be applicable to those ;vho, with the ohject of carrying 
out the acts enumerated in the preceding paragraph, have come to raid 
Japanese territories, l\1anchukuo, or our operational areas and have come 
within the jurisdic~on of the Japanese Expeditionary Forces in China before 
accomplishing this object. 
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"Article 3. 
"Death shall be the military punishment. However, life imprisonment 

or more than ten years confinement may be substituted for it according to 
extenuating circumstances. 

"Article 4. 
"Death shall be by shooting. 
"Confinement shall be effected in a detention place and prescribed 

labour imposed. 
"Article 5. 
"Under special circumstances the execution of military punishment shall 

be remitted. 
"Article 6. 
"In respect to confinement, the provisions of the criminal law concerning 

penal servitude shall be correspondingly applicable, in addition to the 
provisions of these military regulations. 

"Supplementary Regulations. 
"These military regulations shall be enforced from 13 August 1942 

(Showa 17). 
"These military regulations shall be applicable also to the acts com

mitted previous to their enforcement. 
"Proclamation Appendix 
"Enemy flyers who have raided Japanese territories, Manchukuo, or our 

operational areas, con1.e within our jurisdiction, and violated wartime inter
national law shall be tried by court-martial and sentenced to either death 
or heavy punishment as important war criminals." 

Exhibits 3,129 and 3,130 are the cleft>nse documents, showing the trial 
and conviction of these :fliers by a court-martial. 

The charges in the case of the execution of the allied airmen fall under 
two heads: (1) Execution on trial and (2) Execution without trial. 

Under the heading, Execution on Trial, it is alleged that this trial .took 
place under an ex post facto law and that this making of ex post facto law 
itself was a crime. 

I have already considered the question of the scope of legislative power 
of a belligerent in respect of the trial and punishment of prisonets of war 
for war crimes, and have denied this right to any b~tlligerent power, 
including the victors. 

There I have pointed out how the Tribunal at Nurnberg accepted the 
Charter creating that Tribunal as defining war crimes and thereby giving 
it a binding law in that respect. It seems that the victor powers think that 
international law authorizes them to make law in this respect. Whatever 
be my views, if the victor nations, and, for the matter of that, so many 
judges of the tribunals set up for the purpose of trying the war criminals 
could hold that it was open to the victor nations to create ex post facto law 
for the trial of prisoners of war, I would be reluctant to fix any criminal 
responsibility on the authors of the ex post facto law for, the trial of allied 
airmen. I should not ascribe any mala fides to this a,ction of theirs. 
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of bombardment is one of the most difficult 
code rules for aerial warfare. rfhe 

of the recent war have left in the minds of the world at a lively horror 
of the havoc which can be wrought by the indiscriminate launching of 
bombs and projectiles on the noncombatant populations of towns and cities. 
The conscience of mankind revolts against this form of making war in 
places outside the actual theatre of military operations, and the feeling is 
universal that limitations must be imposed." 

In its proposed Article the Commission suggested "aerial bombard-
ment for the purpose of terrorizing the civilian population, of destroying 

of or non·· 

In Article 24 it suggested: 
"L Aerial .. bombardment is ONLY when directed at a military 

objective, that is to say, an object of which the destruction or injury 
would constitute a distinct military objective to the belligerent. 

"2. Such bombardment is legithnatl'~ ONLY when directed EXCLUSIVELY at 
the following objectives: Military forces ; military works; military 
establishments or depots ; factories constituting important and well
known centres engaged in the manufacture of arms, ammunition or 
distinctiy miiitary supplies; lines of communication or transporta
tion used for military purposes. 

"3. The bombardment of cities, towns, villages, dwellings or buildings 
not in th~ immediate neighbourhood of the operations of land forces 
is prohibited. lN CASES WHERE THE OBJECTIVE SPECIFIED IN PARAGRAPH 2 
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ARE SO SITUATED THAT THEY CANNOT BE BOMBED WITHOUT THE INDISCRI

MINATE BOMBARDMENT OF THE CIVIUAN POPULATION, THE AIRCRAFT MUST 

ABSTAIN FROM BOMBARDMENT. 

"4. In the immediate neighbourhood of the operations of land forces, 
the bombardment of cities, towns, villages, dwellings or buildings is 
legitimate, provided that there exists a reasonable presumption that 
the military concentration is sufficiently important to justify such 
bombardment, having regard to the danger thus caused to the civilian 
population. . . . .'' 

We are told that there were four main viewpoints which the Commission 
took of the work before it: 

1. Humanitarian; 
2. National point of view of the respective delegations; 
3. The juridic point of view with regard to the laws of war ; 
4. The combatant point of view with regard to the conduct of war in 

which the combatant services considered their respective nations both 
as neutrals and as belligerents. 

We are further told that "with regard to the revision of the laws of war 
from the humanitarian point of view, all nations and all members of each 
delegation were agreed that it was desirable that the laws of war should be 
such as to prevent suffering of persons or destruction of private property, 
except such as was inevitable for the accomplishment of the war objective. 
Every now and then in the course of the discussion, someone would raise anew 
the humanitarian point and immediately there would be an echo from the 
representatives of every other national delegation that his country was behind 
no other in its desire to limit the horrors of war. But although the public at 
large in time of peace and in a state of emotional rest sees only the disturbances 
of war, governments, more foreseeing, know that wars must occur. Subse
quently they are unwilling to permit public opinion of their respective nations 
in time of peace to drive them to agree to arrangements by international con
ventions which the same public under the influence of war emotions would 
be the first to urge their governments to break. Thus, the codes as agreed 
upon will scarcely satisfy the most radical pacifists and humanitarians." 

" ... From the other three points of view there was cleavage of opinion 
in the Commission. In the formulation of the rules of wa! for these new 
agencies, each nation seemed chiefly guided by the principle of promoting its 
own national policies and its position in the world, neglecting neither the 
point of neutral nor of belligerent. Each national delegation was a unit in 
standing for a code which should favour its national situation ...... But 
there was another line of cleavage more or less visible, running between the 
jurists forming the Commission as a whole and the technical advisers as a 
whole. The majority of the commissioners had little or no technical acquaint
ance with the art and practice of war. Some seemed inclined to believe that 
the course of War even when great national emotions were aroused, might be 
guided by the phrases of a code of rules previously agree~ upon. They did 
not appear always to realize that at any time the code of accepted rules of 
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C Stowell of the editorial 
Law that the atom bomb has 

come "to force a more of the nature of warfare and 
the legitimate means for the of military objectives". He then says, 
"In view of the frightful efficiency of the bomb and the consequent indiscri
minate destruction of civilian life and property, it has aroused a considerable 

At the same time our military and governmental authori-
it their support on the that it hastens the defeat of the 

a of lives of allied soldiers .... When the 
cons are summed up and all the arguments are heard, it will be 

effective secure the ends of viaL .. 
United States can expect to keep the atom bomb secret, it 
would be r~asonable to them to forego this advantage any more 
than it would be to expect them to make public any other plan of military 

derived from research or adminis-
trative 

In this state of the aerial warfare, it is difficult to consider the conduct 
of the Japanese authorities in making the regulation for the purpose of trial 
of the air pilots criminal on the ground that the regulation gave ex post facto 
law. In my opinion, they did not commit any crime in making these regula
tions. 

We should not fail to remember that the real horror of the air warfare 
is not the possibilitf of a few airmen being captured and ruthlessly killed, 
but the havoc which can be wrought by the indiscriminate launching of bombs 
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and projectiles. The conscience of mankind revolts not so much against the 
punishment meted out to the ruthless bomber as against his ruthless form of 
bombing. 

As regards the trial according to these regulations, I do not think anything 
has been established which would fix any guilt on any of the accused. Even 
if we judge by the standard given by the rules suggested by the Commission, 
there were bombardments in complete disregard of them. At any rate, if the 
court-martial found that to be the fact and accordingly convicted the airmen 
of war crimes, I would not say that either the commander-in-chief or the 
members of the Cabinet or of the General Staff committed any crime in not 
opposing that conviction. 

As regards execution without trial, we may once again refer to exhibits 
1,991 to 1,993 wherein the authorities concerned expressly and clearly empha
sized trial by court-martial, and certainly they cannot be said to have ever 
ordered, authorized or permitted any of these illegal things. 

The alleged cases of execution of airmen without trial are noticed below 
with the evidence on which they arc based. I would, at the very outset, 
observe that the Prosecution evidence in support of this part of the case 
is mostly worthless. We have been given extracts from what is named as JAG 
Report, and have been told that it is the report prepared by a 'Judge Advocate 
General'. A Judge Advocate General is no doubt a responsible personage 
of high position. But in the absence of the materials on which it might be 
based, I am not prepared to accept it only on his authority. If his conclusions 
are really based on any relevant materials, we arc entitled to have those 
materials and to see for ourselves whether we too can come to the same con
clusion. 1'.1inds of different men may JiLin upou lhe result of the evidence 
thus leading to different decisions even on the same cause. We are, however, 
here on a cause different from that before the Judge Advocate General. In 
so far as his conclusions might have been .based on no evidence or on irrele
vant evidence, these arc worthless and must be rejected. 

Another group of evidence relied on by the prosecution in connection 
with this matter is what is described as "Research Report about the Japanese 
Violations of the Laws of War". I am not prepared to pay any greater 
respect to the conclusion of this reporter whoever he be. The ~port may 
evince a very high worth as a piece of research. But in a &se where the life 
and liberty of so many persons are involved, I am not prepared to be led by 
any sense of respect due to any research work. 

The majority of the evidence is the statement of persons of unknown 
reliability taken out of court without any guarantee of trustworthiness. Both 
the ability and willingness of these persons to declare the truth remain 
untested. 

1. Bougainville: Exh. 1,875, R.P. 14,131 and 1,877, R.P. 14,133. 
Exh. 1,875 is a record of the interrogation of Captain 

WATANABE, Kaoru, and Major ITO, Taichi, both of 17th Army 
Military Police Unit. This interrogation was. made out of court 
obviously for use at the trial of these two men. 
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J. The statement runs thus: 
"Norm:m Vickers of the New Zealand Air was with us 
as a of war oft Tunnel Hill RabauL He stated that 
he was shot down in the Area I believe. 

he the 
ill-treated. He had been bound ropes to which fish hooks had 
hcen attached in such a way that whenever he moved his head the 
fish hooks would his face. Vickers' health deterioraced and 

he died in my pTesence result of malmnrition and 

in Total:Jtl Area. About 16:00 hours one 
fighter plane made a forced about 100 away frorn 
where I was working. The Japanese belonging to Go Butai Kendebo 

rushed to the and hold of the pilot, aged about 19 
years, who had come out of machine hirnseH before the 
reached him. General INAMORA also lived there in the Japanese 
Army Headquarters. About half :m hour from the time of forced 
landing, Japanese Military Police, Kcmpcitai, beheaded the Allied 
pilot. I saw this from behind a tree and noticed Japanese cut his 
flesh from arms, legs, chest and hips and carried the same to their 
quarters, I,. was shocked at the scene and followed the Japanese just 
to find out what they do to the flesh. They cut the flesh to the 
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small pieces and fried it. About 18:00 hours a Japanese high official 
(Major-General) addressed about 150 Japanese, mostly officers. At 
the conclusion of the speech a piece of the fried flesh was given to 
all present, who ate it on the spot." 

3. New Guinea: Exh. 1,836-B, R.P. 14,075; Exh. 1,846, R.P. 14,096. 

Exh. 1,836-B is an excerpt from a captured diary and the record 
of a statement made by a Japanese prisoner. The statement gives 
an account how on 29 March 1943 one of the two members of the 
crew of the Douglas, which had been shot down by A/A on the 18th, 
was beheaded by unit commander KOMAI. We were not given the 
captured diary. The owner and unit of the author of the diary is 
unknown. I hope it was written in Japanese. 

Exh. 1,846 is a record of the interrogation of Japanese Captain 
ONO, Satoru, of 53rd Field Anti-Aircraft Artillery Battalion, 36th 
Division, Second Army. ONO, Satoru states that he applied to 
Yoshino unit commander for an American prisoner of war to kill. 
He was given two. He had them bayonetted with a shovel. This 
was in 1944. He did it because he had a strong hostile feeling on 
account of Americans' bombing his battery. 

4. Ambon: Exh. 1,830, R.P. 14,063; Exh. 1,831, R.P. 14,071. 

Exh. 1,831 is the record of interrogation of Warrant Officer 
YOSHIZAKI of the Japanese Navy. According to this statement on 
the 29th August 1944, the deponent took part in the beheading of 
three American airmen at Sarara Prisoner of War camp. This was 
done on orders of superior officers. The district had been bombed 
by American planes on the previous day. 

Exh. 1,830 is a statement out of court of a Lt. Paul Alfred 
Stansbury of the U.S. Army Air Force. The affiant, we are told, "was 
a bombardier on a B-24 which crashed over Kai Islands on 21 
September 1943". The statement runs thus: 

"The crew had sustained serious injuries in the crash and the 
navigator was pinned down on the flight deck. A Japanese boat 
came out. The airmen with the exception of the nav~ator were 
taken prisoners. The Japanese refused to do anyl!ling for the navi
gator but left him there to die. The rest of the airmen were taken 
to Ambon. They were placed in mosquito infested cells without 
blankets, bedding or mosquito nets. No sunlight could penetrate 
the cells and there was no ventilation. They were starved on weevily 
rice. No medical attention was given them. For 68 days they were 
interrogated to the accompaniment of beatings almost daily. Later 
the deponent and the co-pilot were shipped to Japan. They were 
frequently beaten by the guards. They both became paralyzed with 
beri-beri but received no treatment for this during the 60 days sea 
voyage. The deponent remained paralyzed ~r nine months and 
the co-pilot for 20 months." 
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\7Ve saw ~.hem 
were executed 

Stelma was in a and bamboo were put under 
his nails. The Tokki Tai did r.his--Y AMAGUCHI was the head of 
them." 

6. Batavia: R.P. 13,601. 

The evidence relied on is the testimony of the Ringer. The wit
ness says: "The Chief of the Japanese coolies reported to us that 
from the air raid of 25th two airmen had bailed out of an 
aircraft over the who landed on the was 
promptly beheaded; the second man was hung up in a tree and was 

of 29th of l 

surrender--we had seen on tbese two air raids 
seven.,airmen who had been exhibited in the of Palembang 
blindfolded-we asked the Tai what hod happened to these 
seven 1nen. we searched the 

Tai and we found their names written on the 
cell wall. They then admitted that these men had been sent to 
Singapore. These men were executed in Singapore in June 1945. 
The Japanese responsible rnade full confessions and committed 
suicide. The case- was known as 'Operation Meridian'." 

7. Borneo: Exh. 1,690, R.P. !3,500. 

Exhibit 1,690 purports to be a statement by the Japanese 
\VarranJ;. Officer TSUDA. It states that at Samarinda, East Borneo, 
in three American airmen were beheaded. 
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8. Burma: Exh. 1,574, R.P. 12,976. 
Exhibit 1,574 is a statement taken out of court of an Ang1o

Burman Robert Andrew Nicol. He gave the date of the occurrence 
as "7th either February or March 45, I can't remember-which". 
The name of the airman was given by this man as 'Stan Woodbridge 
of Chingford, Essex, England'. We do not even know whether 
there was really any such airman in the .R.A.F. and whether he is 
really dead. The witness according to his own statement was merely 
a chance witness. He stated: "Prior to the occupation of Rangoon 
by the Japanese forces, I was a permanent resident at Rangoon 
but with the approaching advent of the Japanese, I evacuated from 
Rangoon on 20th February 1941 and I remained at Myaungmya 
till 25th May 1945. On Wednesday, 7th either February or March 
45, I can't remember which, at about 10: 00 hours a lorry stopped in 
front of my house in Myaungmya, and BA HLAING, a young 
Burman accompa~ied by a Jap soldier (three stars), came to my 
house and enquired if I could speak English and Burmese fluently. 
When I told them I could, I was asked to accompany them." We 
arc not told why the party arranged the scene in that forest. 
Obviously the airmen could not be questioned earlier for want of 
a competent interpreter. 

9. Hankow: Exh. 1,891, R.P. 14,162 . .. 
Exh. 1,891 is part 12 of the report of the Central Investigation 

Committee relating to Prisoners of War, dated 4 November 1945. 
It describes the killing of three P..Ln1crican air1ncn at Hanko¥.', 
China, in December 1944. The report states: 

"4 Novemher 1945. Major General KABURACI 
"I. Circumstances of the incident. 
"1. Since around Autumn of last year, the indiscriminate 

shooting and bombing of the city of Hankow caused considerable 
damage to the homes of the citizens. Not only that, but the 
casualties inflicted upon the people, chiefly upon the Chinese 
forces, was great, and the indignation of the citizens gradually 
increased. • 

"2. The Hankow Youth Organization (?) force<! the American 
·fliers who participated in attacks against Hankow, to march through 
the city, as a reprisal for the above-mentioned indiscriminate 
bombing and shooting. The citizens carried out beatings and 
violence against these fliers. 

"I do not have a detailed knowledge of the methods, means, 
and degree of the atrocity. 

"3. Before the above-mentioned incident was carried out, appli-
' cation for permission to do so was made to the 34th Army 

Headquarters by the Hankow Youth Organization (?). However, 
the Commander of the Army (Lieutenant Gene~;al SANO) would 
not give permission at first, because the ill-treatment of prisoners 



statement stands tlms: 
"On 8th March 

who had 
me. 
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of International also 

we were taken to Outram Road Gaol. 
]945, a B--29 which had been 

fire. Two Inembers of 
were brought in to Outram 

burns and were black from 
cell but were not allowed any 

me had had their heads taken 
off and that they had helped to bury them. 

"Iu aU between and 1945, I saw 1'7 Allied airmen and 
IS Chinese civilians taken out in c.imilar circumstances for execution. 
The burial party returned but the prisoners did not. The burial 
party were in a dirty condition, as though they had been digging 
when they ~:(:turned. I had some contact with the airmen as I was 
engaged in taking latrine cans to and from their cells.· They told 
me that they had not been tried. 

"I was released when the Japanese surrendered in August 1945." 
It is difficult to guess why there was any talk about the trial 

at all. '" 
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12. Japan Proper: Exhs. 1,921 to 1,924, R.P. 14,204-18. 
These exhibits are the different parts of the Report of the 

Japanese Central Investigation Committee relating to the Prisoners 
of War, dated 9 January 1946. 

Exhibit 1,921 is part 23 of this Report. The Report states: 
"The treatment of the airmen of the Allied Forces captured in 

Eastern Region were divided into two categories. First, if they were 
suspected of violating military regulations, they were disposed of by 
court-martial. Second, if they were acquitted, they were interned in 
the POW camps and treated as ordinary POW. However, before 
these steps were taken they at first were detained in the guardhouse 
of the Eastern Military Police Unit Headquarters as suspected 
violators of military regulations ..... During the period of deten
tion there were 17 deaths." 

The following incidents are also recorded in this Report: 
"I. On the night of May 25, 1945, 62 Allied airmen who were 

interned in the detention house of the Tokyo Army Prison as 
suspected violators of the military regulations were burned to death 
in the air raids. 

"2. A seriously injured pilot of a B-29 which fell in Hiyoshi 
Village in Chiba Prefecture received Kaishaku, that is, he was 
beheaded on May 26, 1945, on the orders of the Japanese captain 
of the patrol. The report adds that there is an indication that 
bayonetting of the body took place after death. 

"3. From February 11, 1945, when the Tokai (T. N. Eastern 
Sea) Military District was established .until the time of truce, the 
number of surviving airmen of Allied planes who"'descended within 
the District was 44. Of these, six men at the beginning were interned 
as prisoners of war since it was clear that they had attacked military 
objects; and the eleven men who later descended on May 14th were 
sent to courts-martial because they had conducted indiscriminate 
bombings and were deeply suspected of being major war criminals; 
27 men who later descended after the latter part of May, were 
disposed of by military regulations without formal procedur~s of the 
courts-martial due to the situation at that time. It ~as decided that 
these men were clearly guilty of inhuman and indiscriminate 
bombings. 

"4. Around May of this year, the Headquarters of the 13th 
Area Army (operational army formed in conjunction with the Head
quarters of the Tokai Military District, with most of the personnel 
holding concurrent positions in the Headquarters of the Military 
District) estimated that the time of the landing on the mainland 
by the Allied Forces would be around August. At that time, the 
whole Army was concentrating on the preparations for the operation, 
and the work of the Headquarters was also e:Jqremely busy. By 
chance the headquarters received 11 men, airmen who participated 



in the indiscriminate on and dis-

and 16 men were executed at the rear 
~"··~, .. ,.;-., of the on 14th." 

1,922 is part 24 of the Report and is dated 26 December 194.5, 
The Report states: 

"Total number of the Allied Force Personnel who were captured 
within the Central Military District by the Japanese Army was about forty-

of whom three were sent to ; about six died from injuries and 
sickness; ~o were to death after trial court-martial; and the rest, of 
about thirty-eight, were put to wlthout courH11artialed. 

intensification of air raids from 1945 onwards, brought about 
but 

on the strength of the aforementioned orders, secured evldcnce of violation 
of Mar~al Law in each of these cases, these personnel could not be 
brought before.Court-Martial due to the 15th Area Headquarters (an 

co:rm)r<:tted. into one body with the Central Military District 
of whose were holding additional 

posts with the Military District Headquarters) too occupied in 
the prepararion of defense operations against the intensified air raids and 
supposed landing of our mainland by the U.S. forces, and on account of 
the Judicial Department, too, being busy in dealing with cases of 
violation of military discipline. 

"At that time, the Central Military District Army opined that the intensi
fication of air raids since the autumn of the year before--especially the fact 
that many lives 'lnd considerable private property had been destroyed as a 
result of the indiscriminate incendiary bombings on Tokyo, Nagoya, Osaka 
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and Kobe, etc., since March of this year, had roused the indignation of the 
nation-especially towards the flight personnel-to an exceedingly high pitch. 

"As, under the afore-mentioned circumstances, the Central District M.P. 
Unit received no instructions from the Central Military District Headquarters, 
regarding the measures to be taken .against the flight personnel, they con
tacted the Tokyo M.P. Headquarters, and on the occasion of the first execution 
in the beginning of July, same was carried out by also contacting the Military 
District Headquarters." 

Exhibit 1,923 is part 27 of the Report and is dated 27 March 1946. The 
Report states : 

"B. In regard to the public feeling against the captured airmen. 
"After the bombings of the Japanese Mainland were initiated, not only 

were fearful air raids against important facilities continued, but in various 
places the losses in lives and properties of non-combatants started to mount. 
Accompanying this, the hostile feelings of the people began to increase. 
However, in March when large cities such as Tokyo, Nagoya, Osaka and 
Kobe began to suffer indiscriminate incendiary bombing raids, and huge losses 
were suffered, the people's feelings s~denly became violent and their hostile 
feelings increasd. The general pubilc opinion against the captured airmen 
hardened conspicuously. Later on, the indiscriminate bombings by Allied 
aircraft became increasingly and ceaselessly violent and the people's spirit of 
vengeance reached its limit. The situation came to the point where even 
Japanese airmen who parachuted down were in danger of harm, because 
the people did not take time to make distinctions. 

"C. Relationship between the Central District Military Police Unit 
Headquarters and the Military Police Headquarters in regard to punishments. 

"1. Accompanying the sharp increase in air raids against the mainland 
in the spring and summer of 1945, the number of captured airm<!h increased 
considerably. However, for various reasons, every unit was unable to speedily 
bring these men to courts-martial. Because of this, the Military Police Unit 
in the various areas had difficulties in the internment of these men on account 
of the poor' and. crowded internment facilities. Around June of 1945, 
Lieutenant General OKIDO, Sanji, the Military Police Commandant, after 
considering the general state of affairs, issued a personal message l!sing the 
name of Colonel Y AMAMURA, Y oshio, Chief of the External Affairs Section 
of the Military Police Headquarters. The message was issued to each Military 
Police Headquarters Commandant in the Northern, Northeastern, Eastern, 
Tokai, Central, Chugoku, Shikoku, and the Western District in regard to 
the handling of captured airmen. 

"2. The gist of the said personal message, according to the memories 
of those who were then connected with the Military Police Headquarters, 
is generally as follows: 

"Courts-martial for captured airmen are generally at a standstill. Because 
of this, it seems that the interned personnel have increased and the various 
Military Police Units are feeling extreme difficulties in th~ handling of these 
men. From the standpoint of the Military Police, they hope for the accele· 
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"L Around the end of (or the beginning of 
NAGATOMO, Commandant of the Military Police Unit of the Central 
District who received the said message, paid a visit to Lieutenant General 

Michio, the Chief of Staff of the Central Military District. 
NAGATOMO made the following statement: 'As a result of investigating 

we find that their statements are all alike. There-
hereafter we will not submit every bit of information and we wish to 

take the appropriate measures for airmen.' 
"Lieutenant General KUNITAKE did not think that this negotiation 

air raids. 
"According to Lieutenant General KUNITAKE, it seems that he never 

even dreamed that the purpose of Major-General NAGATOMO's visit was 
the contact for the important matter based upon the personal message from 
the Military Police Unit Headquarters. 

"2. In the early part of June (the exact date is not known) Major 
SHINAI, Ikomaro, of the Military Police Unit Headquarters of the Central 
District visited Colonel OBA, Kojiro, a Staff Officer of the Central Military 
District and said, 'Since we have had contact from the Military Police Head
quarters, we will Runish the captured airmen who are at present interned at 
the Military Police Unit of the Central Distrkt.' 
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"Thereupon, Colonel OBA asked, 'Is it proved that all of these captured 
airmen actually carried out indiscriminate bombings?' It seems that Major 
SHINAI answered, 'Yes'. 

"It appears that Colonel OBA thought that these punishments were 
matters concerning captured a~rmen who were under the administration of 
the Military Police Unit of the Central District and based upon the plans of 
the higher Military Police Headquarters to which the unit belonged. There
fore it seems that he answered, 'It is inevitable, if they are to be punished by 
the Military Police Unit', thinking it was unavoidable, since they were to be 
punished in the light of military. regulations." 

Exhibit 1,924 is part 25 of the Report and is dated 23 January 1946. 
The Report states: 

"Of the Allied Air Force Flight Personnel captured by the Japanese Army 
within the Western Military District, about eight were put to death on the 
20th of Jupe, 1945 (Group 1), another, approximately eight men, on the 12th 
of August in the same year (Group II), and another, approximately fifteen 
men, on the 15th of the same month in the same year (Group III), by 
personnel of the said Military District Headquarters." 

The report further states in paragraphs 3, 4, and 5, commencing on page 1 
as follows: 

"III. RE-EXECUTION OF GROUP I. 

"As a result of various cities in the Mainland having suffered one after 
another from incendiary bombing by the Allied Forces ever since the end of 
1944, the hostile feeling of the military and government authorities, as well 
as the people, became steadily aggravated, especially upon Fukuoka City, 
the seat of the Military District Headquarters, being air-raided Q.Il the 19th 
of June, 1945, which resulted in the principal parts of the City being reduced 
to ashes, and presenting the tragic sight of large numbers of ,the general 
populace being made victims, whereupon the hostile feeling appears to have 
become still further intensified. 

"It was under the circumstances as per the foregoing paragraph that 
about eight of the captured Flight Personnel were executed by per~onnel of 
the Military District Headquarters within its compound on t~e 20tli of June. 

"IV. RE-EXECUTION OF GROUP II. 

"On entering into August, successive atomic bomb raids were made by 
the U.S. Army on the cities of Hiroshima and Nagasaki, victimizing the 
majority of the dtizens of both cities, and upon it becoming known that the 
miserable plight of the said victims was absolutely beyonci words, the general 
feeling of animosity appears to have soared up to its zenith again. 

"It was under the circumstances as per the foregoing paragraph that 
about eight captured Flight Personnel were executed by personnel of the 
Military District Headquarters in a hill near the Aburayarpa Crematorium in 
the southwest part of Fukuoka City, on the 12th of August, 



• 

JMTFE RECONVEl'<ES l~' ToKYO, }AH:< 

A birdseye vine- of the coun, oom m the War iV!inistry !he fnternationai 
i\filitary Tribunal For The East has reconvened after a recess of 
preters have been translntil,o;,, the verdicts against Tojo and t!w m:enty-fmu 

thi., 



FOR THE FAR EAST 

of 

III. 

accused. 
execution without trial are 

far frorn 

that a 
these factors appear to 

a section the officers 

cases different 

there arc cases, in 1945 when every--
was in a chaotic condition here. 

The accused who would be concerned with incidents m 
at that time be KOISO, SHIGEMITSU and TOGO. We must 

Cabinet by the 2Znd 1944. Between 22nd 
1945 it was the KOISO Cabinet which was UU1Ctl0Ilclll)~, 

and of the accused, only and SHIGEMITSU were there. ~~<
1

rom the 
7th April 1945 till the 17th 1945 the SUZUKI Cabinet functioned, and 

TOGO of the accused persons was in that Cabinet. 
In any case, in view of tbe conditions of Japan at that I would 

not hold th!:"'m for failing to prevent these unfortunate 
executions. fault. 
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circu.mstances 
action and the action which 

Reference is made to the 
Article the Convention contended that the 
victor powers would have every for the sake f}f order 
and of the to remove any of the accused from any sphere of 
life where there would be any possibility of his doing any future mischief. 

to the power of the victor 
a It up want 

of with matter of convenience". 
I have noticed the case of 

1neasures 

I do not sec 

and have poin1:ed 
difficulty was felt and doubts 

in his case. Those who took 

in their 
ca."e was 

reason•; for so. 
from his case for the 

purposes of international law. The case a particular rule having 
a very narrow sphere of attraction in my opinion, a strictly limited field 
of projection. We may no doubt sometimes apply even such a rule beyond 
the field coveted by its original logical content. But such a projection must 
not be allowed to take it to a field essentially and fundamentally different 
from its field of !ilrigin. I do not know the position of the Hitler group. 
Perhaps it might have been possible to liken their case to the case of Napoleon. 
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698 INTERNATIONAL MILITARY TRIBUNAL 

The Allied Powers thought that they were justified by the law of nations 
in using force to prevent Bonaparte from usurping the governorship of France, 
and that with this justification they made war UPON HIM AND ms ADHERENTS 
as ENEMIES TO THE Ar,LIES when FRANCE WAS NO ENEMY to them. Bonaparte 
was designated as merely "the chief of a shapeless force WITHOUT RECOGNIZED 
POLITICAL CHARACTER", and, consequently, without any right to claim the 
advantages and the courtesies due to public power by civilized nations. That 
might have been the position of the Hitler group also, if that group stifled 
altogether the German constitutional life, and usurped power in the manner 
in which, and, to the extent to which, it is brought out in evidence in that 
case. In either case perhaps, the so-called state, if it could be called a state 
at all, succeeded in withdrawing from the influence of the social tendency 
and placing itself consciously into opposition to the society concerned. 

The case of the accused before us cannot in any way be likened to the 
case either of Napoleon or of Hitler. The constitution of Japan was fully 
working. The Sovereign, the Army and the civil officials, all remained 
connected as usual and in normal ways with the society. The constitution 
of the State remained fashioned as before in relation to the will of the society. 
The public opinion was in full vigour. The society was not in the leust 
deprived of any of its means to make its will effective. These accused came 
into power constitutionally and only to work the machinery provided by the · 
constitution. They remained all along amenable to public opinion, and even 
during war the public opinion truly and vigorously functioned. The war 
that took place in the Pacific was certainly war with Japan. THESE PERSONS 
DID NOT USURP ANY POWER, AND CERTAINLY THEY WERE ONLY WORKING THE 
MACHINERY OF TfiE INTERNATIONALLY RECOGNIZED STATE 01'' jAPAN AS PARTS OF TilE 

jAPANESE FORCE WHICH WAS AT WAR WITH TilE ALLIED POWERS. e 

An appeal to Article 43 of the Hague Convention IV of 1907 may indeed 
look like seeking a pretext for the trial of these persons. We are told that 
the starting point for a discussion of the punishment of war criminals must 
be the Hague Convention IV of 18 October 1907. This convention, it is said, 
is essentially the handiwork of modern European scholarship and as such 
essentially reflects the tradition of modern Roman law and of."rnodern 
Romanist codification. We are then told that it will be dittorted or mis
understood, if it is conceived of exclusively in accordance with Anglo-American 
conceptions of legal or juridical metl1od, and if it is conceived of without 
recognizing modern juristic theories concerning TfiE ROLE oF PURPOSE in law. 
It will be ineffectual and distorted if it is not interpreted and administered 
in accordance with Romanist conceptions_ relating to juridical method, as well 
as in accordance with the purposes or goals stated in the very text of the 
convention itself. 

The purposes or goals said to be "stated in the very text of the Convention 
itself" are referred to in order to bring within Article 43 the right and power 
of the victors to make law declaring aggressive war a cri:rn; and a crime for 
individuals. I believe "the purposes and goals" of the convention would not 
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Article stands 
into 

to 

to 

project lhc case 1 

even after this war, the charter of the United Nations, which 
by the peoples of the United l'fatiom "to save 1 

from the scourge of war" and expressly announced "the purposes of the 
United Nations" to be "to maintain international peace and security and to 
that end: to take corrective measures for the o~evention and removal of 
threats to the peace, and for the suppression of 'acts of aggression or other 
breaches of the eeace ' . ' ", did not introduce anv ~uch measure against 

members of any offending state. I 

I 

I 

I 

I 
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Chapter VII of that Charter provides for "action with respect to threats 
to the peace, breaches of the peace, and acts of aggression". The provisions 
of this chapter do not contemplate any steps against individuals. It may 
safely be as-serted that the coercive actions envisaged by chapter VII would 
not be invoked individually against those who might be responsible for the 
functioning of the offending collective entity. 

As a judicial tribunal, we cannot behave in any manner which may 
justify the feeling that the setting up of the tribunal was only for the attain
ment of an objective which was essentially political though cloaked by a 
juridical appearance. 

It has been said that A VICTOR CAN DISPENSE TO TilE VANQUISllED EVERYTinNG 
FROM MERCY TO VINDICTIVENESS ; BUT THE ONE TI-nNG THE VICTOR CANNOT GIVE TO 
THE VANQUISHED IS JUSTICE. At least, if a tribunal be rooted in politics as 
opposed to law, no matter what its form and pretenses, the apprehension thus 
expressed WOUld be real, unless "JUSTICE IS REALLY NOTHING ELSE THAN TJIE 

INTEREST OF TI-lE STRONGER". 
Had we been openly called upon to decide such political issues, the 

entire proceedings would have assumed a different appearance altogether and 
the scope of our enquiry would have been much wider than what we allowed 
it to assume. The past conduct of the persons under trial in such a case 
would have simply furnished some evidentiary facts ; the real ultimate 
probandum would have been the future threat to the 'public order and safety' 
of the world. There is absolutely no material before us to judge of any such 
future menace. The parties were never called upon to adduce any evidence 
in this respect. The matter would certainly involve extensive investigation 
of facts perhaps hitherto undisclosed to the world. When the Nazi aggressors 
are all eliminated and the Japanese conspirators arc well secure in prison, 
we arc still authoritatively told that "never before in history hasethe world 
situation been more threatening to our ideals and interests". So, it may be 
that the world's attention has not yet been directed in the right direction. 
"The depressing aspect of the situation", the world is told, "is the duplication 
of the high-handed, calcula'ted procedure of the Nazi regime". This may be 
so ; or it may also be that we are only being betrayed by what is false within, 
-the incipient failure of will and wisdom. ,1 

It is indeed a common experience that, in times of trial.and stress like 
those the international world is now passing through, it is easy enough to 
mislead the people's mind by pointing to false causes as the fountains of all 
ills and thus persuading it to attribute all the ills to such causes. For those 
who want thus to control the popular mirid, these arc the opportune times ; 
no other moment is more propitious for whispering into the popular ear the 
means of revenge while giving it the outward shape of the only solution 
demanded by the nature of the evils. A judicial tribunal, at any rate, should 
not contribute to such a delusion. 

The name of Justice should not be allowed to be invoked only for the 
prolongation of the pursuit of vindictive retaliation. The world is really 
in need of generous magnanimity and understanding cflarity. The real 
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causes do not lie in the war 

turbulent 
will 
union. 
be 
trials ... 

roorn 
"Public 

for 

-·~~-···,··- tlH~m before. \Ve must 
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The trials should not be allowed to use up the precious little thought 
that a public may feel inclined to spare in order to find the 
way "to conquer the doubts and the the ignorance and the greed, which 
made this horror possible.'' "The vindictive and oratoria1 pleas of the pro· 
serutors in "'the of emotionalized did entertain rather 
than educate." \Ve rnay not that 
the responsibility did not lie only with the defeated leaders. Perhaps the 

of the leaders was 

"When ti~e shall have softened passion and prejudice, when 
Reason shall have stripped the mask from misrepresentation, then 

holding evenly her scales, will require much of past censure 
and praise to change places." 



I 

AUGUST 6, 194.5 

AND 

NAGASAKI 
AUGUST 9, 194.5 

C I 

I 

I 



August 6, 1 
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Issue. 

vviJl · cover rhetr at the 
edition. But we believe that by covering our eyes we 

cannot decrease the terrible power at a11. Far from 
that, we know that the monstrous power of Atomic weapons at 
present day cannot be compared vvith that in the case HmosHIMA 
and NAGASAKI. 

Unfortunately, we Japanese were made the first victim of A. 
bombs in the world history. But we suspect most part of us are 
not yet informed of the reality ; only abstract descriptions and 
photos 41hf those huge mushroom-clouds have been disclosed to us, 
through which a very bit of the cruel and miserable evidences 
could be conjectured. 

It is chiefJv 
informing us of~ the cruelty of 
inspe\tcd and prohib1ted from 
under the <~:cupation. 

\Ve do not collect and edit here these photos of HIROSHIMA and 
NAC;\SJ\Kl because of a nwre passion for grotesqueries: the severe 
and grave truth far beyond the editors character and taste---history 
--orders us to do so. 

Tn this issue, we do not rake up the re-armament of Japan as 
a problem. But when we talk about future war at all, we must not 
forget that merciless destiny-perhaps far more terrible one than 
was !.ihovvn in HmosHEVL\ and NACASAKI--Inav come UfJOn our-

• > • .< 

sclYcs 111 future. 



HIROSHIMA--ATOMIC VICTIM NO. 1. 

On August 6th, 1945, the sky over Hiroshima was clear and 
bright. The warning early spread of air-raid had already been 
removed, and relieved citizens were back to the morning home 
business, when, with a secret hum, three B. 29s came flying 5 miles 
high. 

Suddenly, dazzling flash, huge mass of white rising clouds, tall 
column of fiery vapour in the midst of it, and ear-cracking explosive 
sounds: it was in a moment that the city of Hiroshima-as exten
sive as 5 miles in its diameter-was entirely destroyed. Time was 
8-15 a.rn. 

No time was there to take shelter, no usc of trying to cease the 
f1re. 1 t was as though bombs simultaneously fell directly on all 
the organs of the city. 

Only the bones of the firmest steel-concrete buildings were seen 
standing, and the upper part of some big trees, measuring several 
stretches of man's arms-round, was blown off. The houses were 
nothing but a heap of rubbles. Burning corpses covered the 
ground. Even those who could very fortunately survive had 
turned into grotesque figures ; some were smeared with blood, some 
were gasping with calling the names of their sons, parents, brothers, 
husbands or wives--it was too horrible to be called 'pitiable'. That 
seemed a Hell on earth. Nor one could believe that only one 
bomb caused all. The Bursting Centre was 550 yards high above 
the building of the Industry Recommending Office. 

Houses within 2! miles from the centre were wholly or partly 
destroyed or burnt, men were killed or injured by heat. The 
destruction reached as far as 7 t miles, where all the window-panes 
were smashed up. The sounds of succeeding explosions l~d no 
intervals. The sky was gloomy in the daytime, crirrfson fireballs 
were incessantly falling through black-winged clouds. 

Though the night was over, the number of the dead was rapidly 
increasing, and did not cease its increase even after the day of the 
Surrender. 

According to an inspection at that time, the number of the dead 
amounted to 80,000, but the report of the Mayor of Hiroshima 
published in August, 1949, said it was as many as 2,10,000-2,40,000. 

Thus, the first appearing of A. bomb to mankind threw the 
citizens into the boundless deep of terrors. • 
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The Eastern Police Station, about 1 mile from the Centre, 
was also damaged to a considerable degree. The walls 
were inJured by fragments of ~vindow-panes and others. 

The cloclz is indicatirw 8-10. 

• 

• 
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Though brought into a hospital, her injured and festered burns could not receive an;; 
treatment at all. Only laid down upon a straw-mat, she was suffering~ but unable to dze 
on the spot. She gasped "Water! vVater !" but was too feeble to drink. At last 

she breathed her last. 



The Red-Cross Hospital about 1,000 ym·ds from the Centre, being a steel-concrete 
lntilding, cvas S!Wcd from destruction. But almost all of its docton and nurses were 
injured or dead. Ouly .1-i.1c· aut of the fo·rmer and ten out of the latter could 7-t'orll. 

Here, more than 10,000 wounded people crowded to a suffocating confusion . 

• 
There was no ''"'' hnt. to 'w·ipe, daub, and wind' onlv with rnercu-rochrom, oli·c'c-oil 
awl bandages i<; /real ten ible injuries susiJ as stripped palm shin IJ1' h!islers, 
the scan of which aftene·ctrds became grotesquery contracted. The injured died 
mw after auother uf /llo111ic J!i"'ase c,.·ltich ''':Is somewhat reseiiLhhng dysentery. 



All hospitals and dwellings in the city zeere crushed or bum! doicn. 'Fukuya', the largest department-store, could remain only its framework, and 
was applied to a temporary field-hospital, where serious/_\• u•ounded men, (·itizens as D:·e/1 as soldiers, itere taken 111. Tlu: D:"Olllzrled died one after 

· another as more than 30 per cent of their u·hole skin had been burnt. ' 

'·. 
~ • 

• 

• 





The flow of the Ota River showed a dreadful sight, filled u:ith tcrecks of boats, bridges, telegraph-poles tom into pieces. Those ':f.'ho u_·ere chased 
by the fire and cut off from escape overcrowded 011 the bank. The fire at last cau[o;ht tlzem !111'1 the river washed their corpses away. 

-

• 

f 

• 



illl the streets were crowded J'/th those chased by the fire. All of them had been injured and burnt; some 
were hanging their strippe,f skin of face or hands, some were vomitting as they walked. They were lfttile 

naked hut these rags torn by the l>last. 
<Jl 



• .... • 
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/' 

lYrar the Cculne, a z•iolent whi-rlwind lnolu.: out after the /)[ast had beaten down even lhe firmest buildi·ngs. 
lt l>ltne• ttf) zinc-roofs, doors and furniture high in the shy. 

At Asano Garden, 2 miles off the , the green of bamboos and pi1te trees 
were remaining. Many came for the water of the pond, several of them died here 

of Atomic Disease. ' 
• 



The red-sore injured pm"t of Jhe fire-iniured men bitterly suppurated. They had no 
Vi![our to reproach or gru1111Jie. Then> zc;a_,. 'IIO child who could CY\' to express his pain . 

..1 
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The ancient castle, which rejected any attaclls 300 years ago, was smashed up in a moment. 
The lower-right f>hoto shows the l>eautiful tower of the castle before the destruction . 

• 
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Those fortunately survived co-operated with relief parties and brought the heaps of 
numberless dead to the river-beach to cremate them. The ghastly smoke of cremation 
was drifting over the city for ten days as though it were the sorrowful souls of the dead. 

\. 



The m 1949 

serving the data of the NAGASAKr destruction, tells us that 73,900 

were killed 76,800 injured or missing. The exotic mood of the 

cny was off There was only the groaning of people in the 

nuns, fiesh and skin had been burnt and even melted by 

heaL \Vhen we perceive in the following pictures the callings and 

souls of the dead, we are forced to take the problem of Cold war 

and re-armament into serious reconsideration . 

• "'"""\iV'e cannot help being reminded this saymg of a sci,::ntist on 

the day of the surrender, "Now is the time when the new Atomic 

endeavour to use this 

• 
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Photographed 10 minutes after the explosion from Koyaki Island, outside ot.zvagasahi Harbour. 
heated flame rose up as high as 7 miles. '-

White-



A round the Uragami Church were living many earnest believers in Catholicism. 
The church was destroyed with 10,000 lives of those Christians. 

1Vlisery was ramP.ant in those who barely escaped death and were dragging 
thnnse .. h·es alonJ They were crying, TV. ater! !Vater! Thdr extremities could 
not l>e l>e11t tc·f/f, ln/l·n:,. They ix·erc too feeble to speah or cry but yet were 

seeking tor the mins of their homes. 

9! 
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The shif' experimental slation of l\4,:tsubishi Nagasald Shipyard turrr.etl _int.o a f'ile 
of steel franzes winding like a wireworlz. A tolzen of the Atomzc vwlence. 

The sight of houses and bush of bamboos 5 miles off the Centre. Roofing tiles were 
smashed, furnzture were scattered on the road, and playing Children killed. The bamboos 

were torn into pieces. 
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All lite doctors t•lte11ded to treatment after the explosion. They had no good medicines 
patients. But manv tile doctors and nurses ·were also 

A tnmi:c and died . 

• 



We cannot help looking aside at this burning corpse. Cremating fires <are Tising here and there ;cith a smell so disagreeable. 

" 
~--: . 

J 
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Th,;IC cc',!s a lnohou,;/·m the roof of the Headquarters. A soldier com.c down from the loukou! our/ 
'"-'"" s!mulinp; here at the moment nf explosion. flis shadow was stamped 011 the board. Ec-un 

the shadow of his sword is distinct!_\· recognized. 

I 

I 



-- COMMENTS --: 

The ATOM BOMB during the Second World War, it is said,. 
has destroyed selfish nationalism and the last defense of isolationism 
~nore completely than it razed an enemy city. It is believed that 
1 t has ended one age and begun another~the new and unpredictable 
age of soul. 

"Snch blasts as levelled Hiroshima and Nagasaki on August 6 
and 9, 1945, never occurred on earth before-nor in the sun or 
stars, which burn from sources that release their energy much more 
slowly than does Uranium." So said John J. O'Neill, the Science 
Editor, New York Herald Tribune. "In a fraction of a second the 
atomic bomb that dropped on Hiroshima altered our traditional 
economic, political, and military values. It caused a revolution in 
the technique of war that forces immediate reconsideration of our 
entire national defense problem". 

Perhaps these blasts have brought home to mankind "that 
every human being has a stake in the conduct not only of national 
affairs but also of world atlairs". Perhaps these explosives have 
awakened within us the sense of unity of mankind,-the feeling 
that: 

"We arc a unity of humanity, linked to all our fellow.J..tilfliliP•• 
beings, irrespective of race, creed or color, by bonds which have ·"', 
been fused unbreakably in the diabolical heat of those explosions." · 

All this might have been the result of these blasts. But certainly 
these feelings were non-existent AT THE TIME WHEN the bornbs were 
dropped. I, for myself, do not perceive any such feeling of ba~ad 
humanity in the justifying words of those who were .-espo~sible 
for their use. As a matter of fact, I do not perceive much difference 
between what the German Emperor is alleged to have announced 
during the First World War in justification of the atrocious methods 
directed by him in the conduct of that war and what is being 
proclaimed after the Second World War . in justification of these 
inhuman blasts. 

I am not sure if the ATOM BOMBS have really succeeded in 
blowing away all the pre-war humbugs ; we may be just dreaming. 
It is yet to be seen how far we have been alive to th\. fact that the 
world's present problems are not merely the more comp!.ex reproduc
tions of those which have plagued us since 1914; that the new 



to 
men must slaughtered and 

standing. With these n1ethods of tern; 
capable of affecting a people as degenerate as 

be over in two months, whereas if 1 admit 
H will be prolonged years. In spite 

of mv repugnance I have therefore been obliged to choose the 
formdr systeln." 

This showed his ruthless policy, and this policy of indis
criminate murder to shorten the war was considered to be a 
crime. 

in the PAciFIC WAR under our consuleration, if there ·was any
. indicated · the above letter of the 

;iudgc 
History say whether any outburst of popular senti· 

rncnt against usage of such a new weapon 1:s irrational and only 
sentimental and whether 1:t has become fegitinwte by such indis
cr~zinate slaughter to win the victory by breaking the will of the 
·wlw1e nat~on to continue to fight. vVe need not stop here to consider 
whether or not ''the atmn bomb cornes to force a more fundamental 
searching of the nature of warfare mul of the legitimate means for 
the pursuit of military objectives". It would he sufficient for 'my 
present purpose to say that if any indiscrirninaLe destruction of 
c£vilian life and property 1·s still illegitirnate in warfare, then, in the 
Pacific war, this decision to use the atom bomb is the only near 
approach to the directives of the Cennan Emperor during the First 
TVorld lVar ({nrl of the i\'a:z:i leaders during the Second TVorld TVar. 

[See pages 620-21 1·--J lTSTICE PAL. 


