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PREFACE. 

THis book is in the main an expansion of material 
collected by me in preparation for a lecture on 
the development of colonial self-government in the 
n;inetee1'1.th century, which, at the suggestion of 
1\lh., S. Digby, C.I. E., I delivered before the Royal 
So.ciety of Arts in January, 1908. Todd's cl~ssical 
treatise, even with the valuable additions made by 
his son, covers the ground•only up to 1893, and, as 
was pointed out in a recent debate in the House oL .. 
Assembly in South Australia, politicians of to-day 
are not likely to accept as valid precedents of the 
seventies or eighties. Moreover, the last fifteen 
years have developed in a ·marked degree the prin
ciples of responsible government, and the system, 
as it now stands, has reached a completeness which 
renders any advance on the same lines hardly 
possible. The progress of the future must probably 

_considerably modify the fundamental basis of the 
present scheme. 

The desire for brevity has led to the omission of 
the discussion of electoral matters, and to the 
apparent disregard of conflicting opinions held by 
authorities of great weight. In some cases, too, it 
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has led to the sacrifice of literal accuracy in order 
to permit of the presentation of the facts in a 
summary form. 

As it is my desire to set out the position as it 
exists, not as it might be, I have, as a rule, refrained 
from the expression of personal opinions on con
stitutional points; on undecided questions of law, 
however, I have not hesitated to express my own 
viows, in the hope of eliciting expressions of 
opmwn from others better qualified to juJ.ge than 
myself. 

,rl,o the Hon .• J. W. 'rAVJ<jimi~lt, Agent-General for 

Vidoria, and to the H\!n. J. G. JBNK!.~~lJ~>rmerly 
Premier and late Agent-General for South Australia, 
I am glad to express my thanks, both for their kind 
reception of my lecture and for information which 
their pmctimt1 experience of responsible government 
has enabled them to give mo. 

A. BERRIEDALE KEI'ITI. 

December, 1908. 
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RESPONSIBLE GOVERNl\IIENT IN 
THE DOMINIONS. 

CHAPTER I. 

THE BEGINNINGS OF COLONIAL SELF-GOVERNMENT. 

IN the year 1840, when the history of colonial self-gover:p.
ment may fairly be said to take a fresh start, the majority of 
British Colonies were in possessio!~ of the form of government 
known as representative. The history of colonial develop
ment has sometimes been traced as running through a 
normal development from the Crown Colony form of govern
ment, under which the legislative and executive powers are 
both wielded by the Crown and officers appointed by, and 
responsible to, the Imperial Government, to the representative 
stage, in which the legislature is composed of elected repre
sentatives of the people, while the executive authority is still 
in the hands of the Imperial . Government, and thence to 
responsible institutions reproducing as far as possible in the 
Colonies the forms of ministerial government at home. But, 

·it fact, no such symmetry can be traced in colonial history ; 
the earliest form of Constitution has a close resemblance to 
representative government, and the history of the Colonies is 
best regarded as either progress from this form to higher 
things, or regress to Crown Colony administration. For the 
system of representative government is essentially unstable; 
it inevitably involves a state of conflict between the executive 
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2 RESPO~SIBLE GOVERNMENT IN TI-IB DOMINIONS. 

and the legislature, as is indeed seen to-day in all countries 
in which the full system of a Parliamentary executive is not 
accepted as part of the Constitution. The legislature, partly 
elective, partly nominated, found itself unable to enforce its 
wishes on officials who did not owe their appointment to the 
colonial legislature, who in many cases were not connected 
in any way save by their public appointments with the 
colony, and who could not expect to earn the approval o£ the 
Home Government for anything save notion conceived in the 
interests of the U nitod Kingdom. On the other hand, the 
executive were at the mercy of the legislature as far as 
supply was ooncornod, exeopt as reganls the short .civil list, 
which was inadequate as a rule even to provide for the 
salaries of tho officials, and whioh left it entirely to the 
legislature (a) to provide the funds to carry out the necessary 
public works r1nd other mcn,sv.re8 for the benefit of the colony, 
which tho oxountivo felt hound to endeavour to see carried 
into effect. Every colonial Governor had therefore to devote 
himself to altornate attompts to bully and cajolo the legisla
ture into complittnee with his proposals, and in not a few 
cases Governors were reduced to the expedient of constant 
dissolutions in thB hope, usually vain, of persuading the 
Assembly to aceopt their views as au alternuti ve to a fresh 
appeal to their eonstituonts. Even if a Governor were lucky 
enough to manage to get along satisfaetorily with his legis
lature, he might find himself at loggerheads with the 
judiciary, who, though belonging to the same social caste as 

... 
(a) In every responsible Government colony the foundation for taxation is, 

as in Englnnd (May, Pa1·l. Practice, ch. xxii.), its necessity for the public 
servioe, as declared by the Governor through his Ministers. Lord Durham 
regarded the absence of such a rule as one of the principal factors in the 
misgovernment of Canada (IIa-rrison Moore, Commonwwlth nf Australia, 
p. lHi). It exists in every Crown Colony, but the right of the private 
member to propose money votes still survives in Bermuda and Bahamas. In 
Barbados it has been modified by local legislation. 



• BEGINNINGS OF COLONIAL SELF-GOVERNMENT . 3 

the executive, were separated from it by professional feeling, 
and who indeed had often sufficient cause to interfere with the 
illegal and unwise acts of colonial Governors. 

Assuming, however, that a Governor was sufficiently skilful 
to avoid disputes in the colony, he might find himself involved 
in troubles with the Home Government, from which he held 
his office and to which alone he could look for advancement. 
The control exercised over colonial ena~tments by Downing 
Street was minute and irritating; its extent may be judged 
that in the years from 1836 to 1864, of which about twenty 
fall in the period cif self-government, no fewer than three 
hundred. and forty-one Bills were reserved under the Royal 
Instructions ,in the North American Colonies alone, and forty
seven of these Bills, for one reason or another, never received 
the Royal Assent at all. It is perfectly true that in the 
majority of cases, though by no means in all, there was good • warrant for this supervision, and that many of the colonial 
Bills were strangely devoid of prudence, but in many cases it 
might have been better to leave the colony to buy its own 
experience, while in others the disallowance was obviously 
due to an imperfect realisation of the real state of affairs in 
the Colonies, a defect, however, due in the main to the lack of 
care taken by Governors in explaining to the Home Govern
ment the actual circumstances of the Colonies under their 

government. 
A weak exe.cutive and a discontented legislature cannot 

permanently co-exist, and in the great colonies where there is 
.a large and increasing white population the development of a 

Parliamentary executive is a natural solution of the problem. 
But in small islands or in tropical colonies where there is 
relatively a large native population circumstances differ, and 
the executive can only obtain the necessary strength at the 
expense of the independence of the legislature. There are 
very many examples of this process, and historically they are 
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4 RI~APONRTRLE GOVER.NMENT IN 'rHE DOMINIONS. 

interesting in the extreme. In 1840, representative govern
ment existed in British Guiana, Jamaica, Grenada, Tobago, 
St. Vincent, Antigua, Dominica, St. Kitts, Nevis, Montserrat, 
the Virgin Islands, BahamaR, Bermuda and Barbados, as 
well as in the North American ColoniHs and in British 
Honduras, whose eolonial status was not yet fully recog
nized (b). In some cases it had existed from the first 
colonisation, in accordaneo with the maxim that the English 
settler carries with him the common law; and the only 
political institution which the Crown, without the authority 
of Parliament, cn,n sot up :for him is a government based on 
that o£ the United Kingdom as it existed in the titne after 
the Restoration. In other cases the Royal prerogative o£ 
legislating :for a conquered or ceded oolony had been used to 
grant a reprosontativo Constitution, and the docisioJJ. of 
Lord Mansfiold in tho famouw. case of Oampldt v. llr~tt (o) 
had established tho dootrino that such a Constitution once 
gmntod could not be rovokt~d by any power short of an Act 
o£ Parliament. Finanoia.l diJficmltios, tho impos~:~ihility o£ 
adjusting tho rolations of tho oxoeutive to tho legislature in 
Colonies wlwre tho logislaturo is aml mnRt ho representative 
of: a mere hancHul of th0 populn.tion, and other causes have 
combined to reduce the number of OoloniHs whinh still possess 
representative govemm0nt without responRible Ministries to 
three only, Barbados, Bermuda, and the Bahamas, while in 
financial matters, subject to the grant o£ a civil list by Order 
in Counoil, British Guiana has representative government. 
Jamaica indeed for many years almost enjoyed responsible • 
government (d), for the officers appointed were in dose touch 
with the legislature, whose will was nearly supreme, but the 

(b) Of. Journ. Roy,tl Soc. of Arts, lvi. 343. 
(e) 20 St. Tr. 239; Shortt & Doughty, Doeu,Jnents relating to Const. Hist. 

Canada, 1759-91, pp. 366 seq. · 
(d) See House of Lords Papers, 1864, xiii. 205, 
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weakness of the system was plainly revealed in the rebellion 
of 1865, and the legislature next year extinguished voluntarily 
its authority. In the rest of the West Indies the main cause 
of alteration was financial trouble, and the natural insistence 
of the Imperial Government on retaining the complete 
control over legislation where imperial funds were to be 
granted. In 1876, Tobago, Grenada, and St. Vincent sur
rendered their independent legislatures (e), while iu the case 
of the Leeward Islands the process, which began earlier and 
was accelerated by the federation of the group in 1871, was 
not completed until 1898, when the financial needs of the 
group il"'.duced the legislatures of Antigua and Dominica to 
surrender their elective element. 

It is significant that even in the case of the Colonies which 
still remain under representative government some attempt 
has been made to reconcile .he natural opposition of the 
executive and the legislative powers. In Barbados there has 
been created, by agreement with the legislature, an executive 
committee on which sit members of the two houses of the 
legislature with members of the colonial executive, and which 
initiates all money votes, prepares the estimates and intro
duces government business (f). In the Bahamas and 
Bermuda the plan is adopted uf adding to the ordinary 
members of the executive council members of the colonial 
legislature, whose presence in the council enables the govern
ment to weigh more easily the real feeling of the legislature 
on business and facilitates the carrying of governmental 

• measures through the Houses. 
In none of these cases, however, can much further develop

ment be looked for. Bermuda is still an Imperial fortress, 
while in the Bahamas and in Barbados the Imperial Govern-

(e) 39 & 40 Viet. c. 47. 
(f) Parl. Papers [C. 2645] ; Barbados Acts, No. 55 of 1891, No. 9 of 

1902. 
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mentis trustee :for the comparatively large native population, 
so that these Colonies will probably always remain examples 
o:f imperfect development, unless some circumstance arises to 
render it necessary to repeal their constitutional freedom. In 
the North American and tho Australian Colonies the advance 
from this state seems so obvious that we are apt not to 
extend full recognition to the substantial originality of the 
prOI)Osals contained in Lord Durham's report on the pro" 
virwes o£ Upper and Lower (huadtt in V-3:38. Hepreseutative 
government had boon introduced into the two Oanadas in 
Inn, wheu thoy wero given Constitutions on much the same 
general liuos. The :following fifty years wore marl~ed by a 
long series of conflicts between the governors and their 
legislatures in whieh both sides showed want of sympathy 
and reasonahlonosN, eulmiuating in the abortive l'apineau 
rebellion in Lower Canada anti!! in grave unrest in the Upper 
J'rovinee. It was tlwroforo a bold measure and one showing 
real politioal gon-iwo to ::mggest, t1H tho proper mode of reform, 
a rnonsuro wl1ich took t]w general control of colonial affairs 
doflnitoly and onoo for all out of tho hands of the Home 
Govormnont. Lonl l>urhmn (r;) was, indeed, wrong in many 
of. hi~ reoommeuclations : he completely failed to see, what 
Lord Dorulwster had soon before him, that tho French 
nationality had such .a hold on the Province of Quebec that 
its power could never be shaken, and the union. of the two 
provinces which he recommended was a :failure .and had to be 
undone on federation in 1867. But the :fundamental sound
ness of his purely political views is seen in the enduring • 
character of the edifice of responsible government which was 
reared through him, and in the :fact that no single point of 
his exposition of the :fundamental character of responsible 
government requires alteration Lo-day aftsr sixty-six years of 

(g) His report was reprinted in 1902 by Methuen. Of. Egerton, Oanada, 
pp. 145-153. 
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actual experience of its working. In rejecting the proposed 
solution of the constitutional question by the expedient of an 
elective executive council-an idea which has analogies in 
the early history of English Constitutionalism-he wrote : 
" Every purpose of popular control might be combined with 
every advantage of vesting the immediate choice of advisers 
in the Crown, weTe the colonial Governor to be instructed to 
secme the co-operation of the Assembly in his policy by 
entrusting its administration to such men as could command 
a majority, and if he were given to understand that he need 
C01I)lt on no aid from home in any difference with the 
A..ssemblt that should not directly involve the relations 
between the mother country and the colony." The Imperial 
Government deserve all credit for th~~r prompt acceptanc~ of 
these somewhat revolutionary proposals, and Mr. Poulett 
Thomson was sent out in 18~8 with full instructions for 
bringing the system into operation. It was expressly laid 
down that the duty of acting in accordance with the wishes 
of the Assembly was not incumbent in cases where imperial 
interests were involved, but that in eases of local interest the 
Governor should guide himself by their wishes instead of 
endeavouring to lead them to adopt his policy. It was also 
provided that a change should be made in the tenure of the 
chief executive officers to permit of alterations in the holders 
of these offices to be made " as often as any sufficient 
motives of public policy might suggest the expediency." 
The ,new system received further definition in a. series of 

• three resolutions (h) proposed in 1841 by the :first Ministry 
of the Parliament establishEld by the Act of 1840 and agreed 
to,. which asserted .the necessity of the Goveruqr acting on 
the advice of Minist()J:S, the requ~r~}11(jl1t t4ittMii:J;isters should 
be persons possessed o£ the. confidence o£ the representatives 

(h) Egerton, Oanadrt, pp. t 74, t 75 .. 
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of the people, and the duty of the provincial administration 
to use their efforts to secure that the Imperial Government 
should use its powers in accordance with the wishes of the 
provincial legislature. The death of Lord Sydenham a few 
dnys after the resolutions hnd been adopted delayed for a 
time their taking full effect, as his successors, Sir Charles 
Dagot and Sir Charlos MetcalfH, were hardly quite in full 
symrH1thy with the idea of self-government, but they received 

:an extension and definition from Lord Elgin under whose 
'government tho principles of sol£-government took on their 
final form in all essentials ( i). 

The example of the Oauadas W11s naturally followed without 
delay by the other Colonies, but it was not until 1848, at 
the urgent inst11nce of the Secretary o£ State, that the full 
measure of soH-government was fairly under way in Nova 
Scotia and Now Brunswicl'a and until 1851 that rrince 
Edward !::;land received tho bonofi.t of the system. The 
delay was not dun to any rduotanoe to sanction the adoption 
of ro~;ponsiblo govorumout on the part of Lord Grey, but to 
the natural obstacles which presented themselves from at 
once tho difliculty of induoing Governors brought up under 
the old regime to acoornrnodato themsolv.es to the new system 
and the lack of readiness in an Assembly to fall into tho 
ordinary principles of Parliamentary government. In Nova 
Scotia, for example, the Secretary of State found that the 
legislature was not ready to make provision for the treasurer 
whose post it was desired to abolish and to replace by two 
political officers, and ultimately he had to instruct thee 
Governor to bow to the deoision or the .Assembly in the 
matter (!c), a decision which was resented both by some of 

(i) See Earl Grey, Colonial Policy, i. 205; Walrond, Lette1·s of Lord Elgin, 
pp. 40 seq.; Egerton, Canada, pp. 191 seq. 

(k) Bm~se of Commons Papers, 1847-8, xlii. 56 seq.; cf. Egerton, op. cit. 
pp. 186-190; Houston, Const. Do~ments of Canada. 

• 
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the residents in the province and by the opposition in the 
Imperial Parliament. In the case of Newfoundland, there 
was still longer delay in giving way to the wishes of the 
people, and at first the Imperial Government could not see 
their way, in view of the treaties with the United States and 
France affeetiug the colony, to sanction the extension to the 
colony of the same form of government as in the maritime 
provinces and Canada. But at last they yielded in view of 
the fact that the financial management of the colony was 
most unsatisfactory, and that the grant of self-government 
promised to lessen the difficulties of the situation ; and in 
lts?i5 th~ Governor was authorized to adopt the system of 
ministerial responsibility in its full form, while later an 
assurance was given by Mr. Labouchere that the colony 
would be consulted before any further treaty arrangements 
were made concerning it (t). • 

The same year saw the completion of the grant of self
government to the four Australian Colonies. It had been 
foreshadowed in the Imperial Act of 1850, which empowered 
the legislatures already in existence, which were representa
tive in character since 1842, to alter their Constitution by 
erecting two Houses in place of one, and the power was used 
by all the Colonies save Western Australia, which was still a 
mere handful of settlers far removed both in space and in 
sentiments from the rest of Australia. There was a good 
deal of discussion in the Colonies and in the mother country 
on the precise terms to be given the Colonies, !tnd in the 
Constitutional Bills of New South Wales and Victoria it 
was sought to. establish a legislative distinction between 
the matters which were imperial and those which were 

· of purely local interest. It was, in fact, decided by the 
local legislatures to restrict the power o£ disallowance o£ 
Acts to those o£ imperial interest, and imperial interests were 

(t) Prowse, Hist. of Newfoundland, pp. 466 seq. 
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restricted to allegiance, nn.turalization, treaties, political inter
course with foreign Governments, the discipline of the 
troops and defence, to which list Victoria added divorce, 
while '1\tsmania wished to be able, to dismiss the Governor 
and to define the imperial prerogative. This proposal 
the Imperial Government declined to accept, and indeed it 
would have been foolish in the extreme thus to limit before
hand imperial interests. But generally the colonial legis
latures got their own way, and their Acts were accepted and 
allowed with-in tho case of New South Wales and Victoria
comparatively slight alterations. At tho same time, the 
Colonies were relieved from the operation o£ the ln.i1d Acts in 
force, and were entitled to control their vast areas o£ land (m). 

In New Zealand, the Act of 1852 (n) gave representative 
government, but 11S no mention of responsible government 
was made in the Aet, tho ")lonial legislature proceeded to 
petition for tho grant of that form of government by tho 
alteration of the Constitution. 'l'he Secretary of State, how· 
evor, pointed out that all that wat:l wanted was not an altera
tion of the Constitution hut the passing o£ a pension Act to 
secure pensions on abolition of office to tho:.;o officials whose 
posts would be made political by associating them with the 
confidence of the legislature, and on this being done the 
Governor was instructed that the colony should enjoy in 
the fullest measure the doctrine of responsible government ( o). 

Accordingly, .a Ministry was formed in J856, and the 
Governor laid down in a minute, which was approved by the 
Secretary of State, the doctrines of self-government. in tht 
propositions that in local affairs the Governor would act as 

. (m) See 18 & 19 Viet. c. 54 (New South Wales), c. 55 (Victoria); Tasmanian 
Act (17 & 18 Viet: No. 17) ; South Australian Act (No. 2 of 1855-6); and 
Jenks, Hist. of the Austrqlasian Ooton·ies, 1896; and, for Tasmania, Acts, ~e. 

'oftlie Legislative Council, 18791 pp. 54-56. 
(n) 15 & 16 Viet . .c. 72. 
(il) HotlSe of Oommons Paper~, 1860, xlvi. 169. 
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a constitutional monarch, but would be :free to act on his own 
responsibility in matters of imperial interest, but would con
sult Ministers even in those cases, and refer their views to 
the Secretary of State. He added that in appointments he 
would expect an assurance in each case that the person 
recommended was a fit and proper person for the post (p). 

Iri 1859 the newly-created colony of Queensland received, 
immediately on its creation, responsible government, which 
the Governor interpreted in terms very similar to those used 
by the Governor of New Zealand in 1856. He also placed 
great stress on the Governor's right to secure that appoint
ments were not bestowed on persons unworthy of office, and 
in this view he had the support of his Ministers (q). 

The next grant of responsible government was offered in 
1869 to the Cape of Good Hope (r). The correspondence 
arose out of the military questim1 of the defence of the colony 
against the Kaffi.rs. The Imperial Government, as early as 
1867, intimated their expectation that the colony would 
assume some of the burden of the cost of its defence, while 
the Governor represented that the colony was too poor to do 
so, though it fully recognized that it ought so to act if and 
when funds were available. The Governor was himself 
much opposed to self-government, and it is decidedly interest
ing to note that ·he prophesied without doubt that the 
inevitable result of self-government would be the secession 
of the Colonies. He considered such secession inevitable in 
the case of Australia, New Zealand, and North America, 
and did not disapprove the grant of self-government there; 
but he thought that South Africa was not ripe for setting up 
for itself, and considered that it was essential in the interests 
of the natives, and, indeed, of all concerned, to maintain the 

(p) Ibid. pp. 228, 229, 481. 
(q) Ibid. 1861, xl. 607 seq. 
(r) Part. Papers [0. 459], [0. 508], [0. 732]. 
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existing armngements. He recognized, however, the need o£ 
restoring harmony to the relations o£ the Executive and the 
legislature; aud he accordingly obtained the permission o£ 
the Secretary o£ State-who, however, favoured responsible 
government-to put before the constituencies a proposal for 
the amalgamation into one o£ the two Houses of the legis
lature. 'l'he plan was, o£ course, intended to diminish the 
diffieulty of dealing with two bodies, both elective and apt 
both to be in opposition, but, as the Secretary of State 
pointed out, the plan was hardly likely substantially to lessen 
the diffieultieH of the executivfl Government. At any rate, 
the idea never was tried, as the Assembly threw oot the Bill, 
and tho last chance o£ the reversion o£ tho Cape to a 
Crown Colony disappeared. Sir Philip W odehouse, who 
held these pessimistic views as to tho possibility of responsible 
governmout in tho Colonijs, was succeeded by Sir Henry 
Darkly, who wa;; iueliuml to favonr responsiblo g<>Vernmont 
from his oxporieneo of it in Australia, and he received a clear 
intimation frurn tho Sooretary of State that the better cour,;e 
for tho colony to adopt was to acr~opt the offer of responsible 
govormncnt, while it wa8 8tatod that there was little proba· 
bility of tho Imperial Government consenting to tho annexa· 
tion o£ the goldfields until the colony accepted responsible 
government. This view must be regarded as having been 
inevitable, inasmuch as an execu.tivo Government too weak to 
manage satisfactorily tho affairs o£ the Cape could not in 
reason be expected to take upon itself the responsibility £or 
the control o£ the now and distant territories proposed to .be 
annexed. On tho other hand, the situation was seriously 
complicated by the fact that tho residents in the eastern part 
o£ the colony were not anxious for the grant of responsible 
government, which would result in their being ruled from 
Capetown and the west, and in consequence the Bill to 
establish responsible government was rejected in the Upper 

• 
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House, in 1871, by twelve votes to nine, there being in the 
majority eight eastern members, and in the minority in favour 
of the Bill only two. But the check was only temporary, and, 
indeed, in view of the complicated relations with the Orange 
Free State and the 'rransvaal over the new territories, which 
the Imperial Government were desirous of accepting for the 
colony, it was essential for the maintenance of the British 
position that the Government should be supported by the 
weight of a responsible Ministry. This view accordingly 
prevailed when the Bill was re-introduced in 1872, and it 
was passed by the two Houses, though there still were some 
discontentea persons who protested against the domination 
of the west over the east of the colony. Luckily, they were 
not in a position to make their views effective, and the 
Imperial Government were not willing to override the 
colonial legislature in the mai;ter. Whatever the dis
advantages of the position, the colony, as divided, would 
have been far too weak for any effective part to have been 
taken by it in South African politics, and the results might 
have been the loss of the British hegemony in South Africa. 

In Natal (8) the grant of self-government was longer 
delayed. There were a good many reasons for ·this fact. 
The population was not only small but the country was 
surrounded by fierce native ~ribes, which could only he kept 
at a distance by the exertions of the Imperial forces; anrl it 
was established by the discussions of 1869 in the Cape that 
purely native risings must be subdued by the use of the local 
f~ces in any case where self-government was granted. As 
the native policy of Natal must obviously re-act upon all the 
relations of the Crown to the native races in South Africa, 
the Crown could not well entrust the conduct of affairs in 
Natal to a Ministry whose actions it could in no way super-

(s) Parl. Papers [C. 6487] and [C. 7013]. 
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vise effectively. But equally naturally the white population 
was anxious to obtain the same ,status as the population in 
the Cape, and their desire became more possible of fulfilment 
when the defeat of the Zulus left the danger from the natives 
much less serious. But it was not until 1892 that the colonial 
legislature, in which the official members were instructed not 
to vote against the proposal, was able to produce a Bill in 
which the Imperial Government could concur. This result 
was reached after discussion between the Secretary of State 
and Sir J olm Hobinson and Mr. Sutton, who were sent to 
England as the representatives of the responsible Government 
party in the legislature. The principal points in. which the 
Bill was altered to meet the views of the Colonial Secretary 
are worth enumeration. In the fi.rst place, the legislature 
was to consi,;t of two chambers instead of one chamber as 
desired by tho colony, th~ Secretary of State not being 
prepared to adopt 11 form of legislature unknown in any sel£
goveming colony. Secondly, tho legislature placed at the 
uncontrolled disposal of the Governor 10,0001. a year, to- be 
us!"d for tho welfare of tho natives ; tho colonial draft gmnted 
20,GOO!. but rotainod tho right of appropriation of tho items. 
In the third place, the powor of the Governor, as supreme 
chief over the natives, was to be exorcised by him on his own 
responsibility, instead of being delegated to the Governor in 
council, as proposed by the colonial Bill. The delegates 
protested against some of tho altemtions, especially the attempt 
to place the native policy in the hands of the Governor, but 
they gladly accepted the altered Bill as a whole, and it W~iS 
sent out by Lord Knutsford for the acceptance of the people 
and legislature. But the election held was unfavourable to 
responsible government by fourteen votes to ten, and the 
Legi,slative Council declined to proceed with the Bill. 'But 
election petitions were promptly brought against four of the 
anti-responsible government party and they were uuseated1 

• 
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while the new elections resulted in the return of four members 
in favour of responsible government. The Bill then was 
re-introduced into the Council, and passed as Act No, 14 of 
1893, receiving the sanction of the Imperial Government. 

Western A.ustralia (t) had received responsible government 
in .. the year 1890. In 1870 it was granted representative 
government, but for some years after that its future seemed 
to lie on lines remote from those of the rest of Australia. By 
the middle of the eighties, however, the influx of Australians 
from the east, and the growth of a colonial population, led to 
a development of the demand for self-government, and the 
legislature. began to frame projects for the alteration of the 
Constitution. The Imperial Government felt some difficulty 
in meeting their wishes, owing to the vast size of the terri
tories of the colony, the divergence of interests between the 
several parts, the responsibility involved in the maintenance 

• of ordeT on the goldfields, and the comparatively large 
. aboriginal population, the protection of which was found 
exceedingly difficult, even under a Crown executive. Vatious 
schemes were mooted to meet these objections, and plans for 
the division of the colony were considered. But finally the 
Imperial Government decided to postpone consideration of 
the position as to division, and the local legislature passed an 
Act, which was confirmed by an Imperial Act of 1890, under 
which the Government of Western Australia was re-organized 
as a responsible Government. The legislature was divided 
into two Houses-the upper to be nominated in the first 
instance, but to become elective when the colony should 
• 

have a population of 60,000 people, exclusive of aborigines, or 
six years should have paEsed since the summoning of the fiTst 
nominee council. As a matter of fact, the new provision 
was brought into force by an Act of 189 !, as a result of the 
increase in the population of the colony. 

(t) Parl. Papers [C. 643], [C. 5762], [C. 5919], [C. 5919 LJ. Of ftOI(t, 

?~19 ~ ~ ... :i .11- ~ <'--;.-

..,;; " 
2 $ JUt 191;8 i IJ&IJ.MY. r· .. 
• 
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The cases of the Transvaal and the Orange River 
Colonies (t~) were in many respects unique. Under the 
terms of peace by which the war was terminated, the Colonies 
were promised, in duo course, representative institutions; and 
in the negotiations ]oa(ling up to tho smrender it was expressly 
stated that the Imperial Government would, as soon as possible, 
give them a Constitution on the model of that of the Cape. 
In accordance with this undertaking, the Imperial Govern
ment framed a Constitution, embodied in Letters Patent, 
under which the remnsvaal received representative govern
ment, with a single chambf:Jr and a certain number of nominees 
added to tho elective members. This Constittttion was 
received with some criticism in the colony, because of the 
obvious difficulty of the conduet of the Government by an 
executive whieh was without Parliamentary experience, and, 
on the advent of tho Liberr!J Government to office in 1905, 
the decision was taken to create at once responsible govern
ment in both tho colonies. A eommission, of which the 
chairman was Sir West Ridgeway, proceeded to South Africa 
to make infpliriP::J as to the possible basis or the Oon::Jtitution 
as regards electoral arrangements, and, ns a result, there were 
issued in the ond of 1D06 Letters Patent, creating responsible 
government for the Transvaal, followed in 1907 by similar 
Letters Patt7nt for the Orange Hiver Colony. By these 
instruments the Colonies were at once acoordfd full self
government, subject only to reservations as to native a:ffairA, 
in which the Governor was given the position of supreme or 
paramount chief, independently of his Ministers, as to thi 
employment of labour under servile conditions, and as to the 
management for five years of the land settlement policy of 
the colony. The latter reservation was rlne to the fact that, 
under Crown Colony government, a considerable number of 

(u) Parl. Papers [Cd. 2400], [Cd. 24 79], (Cd. 2823], [Cd. 3250], for 
Tra,nsva,a,l; [Cd. 3526) for Ora,nge Rive!:' Colony. 
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settlers had been introduced, and it was thought that the 
policy might not be regarded with favour by the new Govern
ments, and that the settlers might not receive the very con
siderate treatment essential to their survival in the difficult 
circumstances of South Africa. Power was, however, given 
to the colonial Governments at any time before the expiration 
of the period to take over the full control of the matters 
within the management of the board appointed to look after 
the land settlers, on au agreement being arrived at with the 
board, and approved by the Governor and Secretary of State. 

The same policy of extending the. advantages of self
governmell.t to all territories where the population is white 
has been followed by the Canadian Government in its 
dealings with the vast territories in the north-west entrusted 
to the care of the Dominion by the Imperial Government (x). 
In 1870 the province of Manitob,a'l was created with full self
government, and in 1871 the union of British Columbia with 
the Dominion was combined with the establishment of the 
system of ministerial responsibility. The latest additions to 
the list of provinces were made in 1905, when the great 
provinces of Alberta and Saskatchewan were carved out of 
the North-Western Territories and erected into provinces with 
almost the same privileges and rights as those enjoyed by the 
older provinces, which had an existence independent of the 
Canadian Parliament. These new provinces are limited in 
their resources in some respects, but they enjoy to the fullest 
degree the benefits of responsible gove:rnment . 

• 
(x) Slle Munro, Const. of Canada, pp. 26 seq. ; and, for the new provinces, 

the Canadian Acts (4 & 5 Edw. VII. c. 3 and c. 42); Bevisecl Statutes, 1\!06, 
vol. iv.; and cf. Lefroy, Legislative Power in Canada, pp. 705-709. 

K. c 
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CHAPTEH, II. 

THE LEGAL BASIS 0.1!' THE DOMINION CONS'l'I'l'UTIONS. 

IN the preceding chapter we have traced. the circumstanQeS 
under which the several Dominions successively obtained the 
grant of responsible government, and we propose now to 
examine the legal basis in which in each case the grant rests. 
While there are in point of fact no less than three ways in 
which the status of representative government has been 
obtained, by impori~tl legislation, by a colonial Act, and by 
Letters Patent issued unde1; the royal prerogative, it will be 

:found that in all cases tho grn.nt of responsible government 
• rests on nothing mo1·e formal, in the ultimate analysis, than 
instructions from the Secretary of State to the Governor, 
though in differing dogreos the Constitutions recognize the 
system of ministerial govornmont. 

There is no hint in the Imperial Act of 1840, whieh 
reorganised the province of Canada, that it was intended 
vitally to alter the mode of government hithe1·to in force. 
The actual introduction of responsible government consisted 
in the instructions sent to the Governor-General to take as his 
advisers those who could command a majority in the legisla
ture, a principle which in a few years developed into the f1~l 
doctrine of a Parliamentary executive. Similar instructions 
were sent to the Lieutenant-Governors of Nova Scotia, New 
Brunswick and Prince Edward Island, and by 1848-1849 
the system of responsible government may fairly be said to 
have been established in Canada. It is clearly assumed as 
existing throughout the British North America Act, 1867, 

• 
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by which Canada was :federated, but it is nowhere expressly 
enacted that the members o:£ the Government must have seats 
in the legislature, and in point o:f :fact the Privy Council :for 
the Dominion is composed o:f many persons who have long 
ceased to hold any place in Parliament. But by custom 
Ministers are as much required to have seats in Parliament as 
Ministers in the United Kingdom. The same principle was 
applied when British Columbia received responsible govern
ment on its union with the Dominion in 1871, when Manitoba 
was given the same privilege in 1870, and on the recent 
creation in 1905 o:£ the two provinces o£ Alberta and 

(Saskatchewan (c~). Generally speaking, it may be said that 
in Canada the principle of self-government rests on the con
ventions of the Constitutions, whether provincial or federal, 
and not upon express enactment. 

The same rule applies to N ew£oundland. In that colony 
the grant o£ responsible government was made in 1855 by 
dgspatch, in effect instructing the Governor to adopt the same 
practice in choosing the members of the newly-created (b) 
Executive Council as in Canada. The1·e is no provision in any 
local Act that the executive councillors shall hold seats in the 
legislature, though, of course, in point of :fact they as a rule 
do so. Exceptions occasionally occur, as in 1908, when the 
Minister of Justice, Mr. Kent, was :for several months not a 
member of Parliament (c). 

Similar in principle are the Constitutions of the Transvaal 

(a) For the Acts, see Canadian Re.Jised Statute.,, vol. iv. They do not, in 
a~y case, formally confer responsible government. 

(b) An Executive Council was constituted by Letters Patent in that year, 
but this might have been a Crown Colony executive for all that the document 
contains. 

(e) So, in 1907, in Queensland, Mr. Airey was for a time without a seat in 
Parliament; cases in Canada, in Ontario in 1898, and in British Columbia in 
1900 are given in Canada Sess. Paper.,, 1900, No. 174; but great exception 
waB taken in the last case, which was one of the causes of the Lieutenant
Governor's dismissal. 

c2 
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and the Orange River Colony, granted on 6th December, 
1906, and 5th June, 1907, respectively (d), but in them 
formal notice is taken of the existence of Ministers with seats 
in the legislature. 'I'he Constitutions depend on the Letters 
Patent deelaring the composition of the legislature and 
executive issued in both cases under the royal prerogative of 
legislating for conquered Colonies. In this respect the posi
tion differs fundnmentally from that in Newfoundland, where 
the existenee of a representative legislature depends on 
Letters I'atent of 18~l2, whieh, preeisely speaking, are based 
on the right of the Crown to establish in a settled colony a 
Constitution on the basis of the English ConstituJion before 
the rise of rosrlOnsible government proper, while the existence 
of ministorial government rests on nothing more than usage, 
an<l the im;truetions to tho Governor and the creation of an 
Executive Con neil in 1855. • 'l'he G ovornor might in theory 
at least be instructed to revert to tho practice in force before 
1855, and to ohoose his Ministers at will without regard to 
Parliament, and it is possible to do this even in the case of 
the Transvaal and Omnge ltivor Colony, since Ministers are 
not legally hound to have scats in the legislatures. 

The other two South Afrioan Dominions owe their respon
sible government to local Acts. 1'he Cape obtained repre
sentative govemment by a local Ordinance of 1852, which 
the then existing Legislative Council was specially empowered 
to enact by Letters Patent of 1850, and in 1872 the legisla
ture created under the Ordinance, which was confirmed by 
an Imperial Order in Council o:f 1853, provided by the 
Constitution Ordinance Amendment Act (No. 1) of 1R72, 
that five specified offices could (not " must ") be held by 
members o£ the Legislative Council or Honse of Assembly 
without vacating their seats, and provided pensions :for the 

(4) Parl. Papers [Cd. 3250], Transvaal; [Cd. 3256]1 Orange River Colony. 
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officers holding the posts " in the event of retirement on 
political grounds." It is therefore only by constitutional 
custom, as in Canada and Newfoundland, that Ministers are 
regularly members of Parliament. In the case of Natal, 
which received representative government in 1856, the Act 
(No. 14) of 1893, establishing responsible government, is 
much more explicit. It expressly lays down that every 
Minister shall be, or shall within four months become, a 
member of the Legislative Council or House of Assembly, 
while to pTevent the misuse of the poweT of appointing 
Ministers members of the Council, which is a nominated 
body, it it:T provided that not more than two Ministers can be 
members of the Council. 

The case of Natal is worth considering more in detail, as a 
specimen of the limited expression given even in a law 
expressly intended to introduc~ responsible government to 
that principle. The framers of the Bill were anxious to 
make it contain a clear exposition of the character of the 
government which it was desired to establish, and one clause 
of the reserved Bill, No. 1 of 1892, which did not receive the 
Royal Assent, reads :-" The words ' Governor in Council ' 
in this Act or ~ny other Act ~r law appearing shall be 
deemed to mean the Governor acting with the advice of the 
Ministers, and such Ministers shall constitute the Executive 
Council." It was also provided in the Bill, as in the later 
Act of 1893, that Ministers must have or obtain seats in 
Parliament, and, had the Bill been accepted by the Imperial 
6-overnment, the Constitution would have expressly provided 
for the constitution of an Executive Council composed of 
MinisteTs liable to TetiTe or be dismissed on political grounds. 
But the Secretary of State was not prepared to accept the 
plan of defining in an Act the Executive Council, and in the 
result the clause was by agreement struck out. Thus it 
remains in strict law open to the Governor to appoint his 
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Executive Council in any way he likes, ignoring, if he saw fit, 
Parliament altogether, though he could not put his nominees 
in charge of the important pot:ts in the colony reserved for 
Ministers as members of Parliament, and business could not 
be carried on. 

Precisely the same remark applies to the cases of the 
Transvaal and the Orange River Colony, where again the 
Executive Council is constituted only by the Letters Patent 
creating the office of Governor. Such Letters Patent indeed 
are issued not in virtue of the prerogative o£ legislation for a 
conquered oolony, but by the wider prerogative of constitut
ing the executive Government for a colony, which1Jelongs to 
the Crown wherever it has not been expressly by law taken 
away. It is, however, significant that the Letters Patent do 
expressly say that tho Executive Council shall "consist o£ 
such persons being Ministorffor other persons as the Governor 
shall from time to time appoint under the public seal o£ the 
colony." Thus the recognition of the presence of Ministers 
on the Council becomes more marked, though there is no legal 
obligation on tho Governor to appoint Ministers either alone 
or at all to tho Council, and in form the choice is left entirely 
open to him. In tho case of Canada the E'xecutive Councils 
of the Dominion and the provinoEls alike are mentioned in 
the British North America Act, 1867, but there is no hint in 
law that they must be composed of Ministers, 'and the 
provinces have always left the appointment by law in the 
hands o£ the Lieutenant-Governors (e), and the same remark 
applies to the Councils of the Australian States, Newfound
land and New Zealand (f), in all o£ which the appointment 
of the Executive Council remains undefined by law, even 
when Ministers are referred to in the Constitution Acts. 

In the case of the Australian States the existence of 

(e) E.g., Quebec Act, No. 7 of 1901; Ontario Act, No. 6 o:f 1908, &c. 
(/) Of. Const. and Government of New Zealand, 1896, p. 179, n. 2. 
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responsible government may be said to depend in part on 
imperial Acts. No Colonies have been the subject of so 
much imperial legislation as those in Australia. The cause 
is probably to be found in the history of the settlements. It 
was clearly necessary to exercise legislative powers over the 
rapidly increasing number of free settlers shortly after the 
founding of the Colonies ; but the presence of many desperate 
characters rendered it rather difficult to carry out the simple 
plan, and the only procedure possible in a settled colony, viz., 
that of creating a representative legislature by the preroga
tive. Therefore recourse had to be had to imperial legisla
tion, unde~ which a full measure of representative government 
was only granted in 1842 and 1H50 (g). The Act of the 
year 1850 empowered the Colonies to alter the Constitutions 
provisionally st:ttled by that Act, and, in fact, in 1H55 both 
Victoria and New South Wales. by local Acts, formally con
firmed and modified by imperial legislation, provided them
selves with responsible government. Similar local Acts, 
which it was not considered necessary to confirm by imperial 
legislation, were passed by Tasmania, 17 & 18 Viet. c. 17, 
and by South Australia, No. :2 of 1855-1856. None of 
these Acts expressly provide for a Parliamentary executive, 
though references are made in them all in connection with 
the composition of the executive Government to pensions for 
officers liable to retire on political grounds, and, except in 
the Tasmanian Act, the appointment of all officers, save those 
liable to retire on political grounds, is vested in the Governor 
i.n Council, as is also the case in the Commonwealth, Natal, 
the Transvaal and the Orange River Colony Constitutions. 
Both representative and responsible government were simul
taneously given to Queensland on its separation from New 
South Wales in 1859 by Letters Patent made in virtue of 

(g) 5 & 6 Viet. c. 76, and 13 & 14 Viet. c. 59. 
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one imperial Act (h) and expressly confirmed by another (i). 
In the case of South Australia and Victoria it is expressly 
provided that certain Ministers sh~ll be members of, the 
legislature, though in neither case is there anything to 
prevent the appointment as a member of the Executive 
Council of a person not in Parliament. In the Western 
Australia Constitution Act of 1890 (.j), an imperial Act 
confirming, with modifications, a local Act passed by the 
existing representative legislature in 1889, provision is made 
for the existence of five principal executivo offices, which may 
be held along with seats in the Legislative Council or 
Legislative Assembly, and one of which must b!1 held by a 
legislative councillor. Heference is also made to pensions for 
officers holding, at tho dato of the Act coming into force, 
posts liahlo to be vaoated on politic:tl grounds, but even the 
later legislation o£ tho Par1i6Jmont in 1H93 and 1899, which 
has increased to six the number of political offices, does not 
provont the appointment as a momber of the Executive 
Council of a Minister without scat in tho Parliament, however 
unconstitutional such a eom·so would bo. 

'£ho State Constitutions aro indeed all somewhat anti
quated in dato, and it migh.t he expooted that in tho 
Commonwealth Constitution further recognition of modern 
practice would be found. But even there the provisions do 
not go beyond requiring that no Minister shall hold office 
for more than three months unless he shall become a member 
of the Senate or House of Hepresentatives. The Execu:tive 
Council is, moreover, not limited in number; though it must 
include the Ministers-seven in number-in charge of· 
departments, whose number cannot be increased without the 

(h) 18 & 19 Viet. c. 54. It ignores the executive. 
(i) 24 & 25 Viet. c. 44, s. 3. 
(J) 53 & 54 Viet. c. 26. Of. for this, Jenks, Hist. of the Australasian 

Colonies, 1896; Harrison Moore, Commonwealth of Australia, Chap. I. 

'• 
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dom, the system rests secure on the fact that, if not followed, 
the result would soon be administrative chaos. In the first 
place, it should be noted that no Ministry can establish itself 
in power and maintain itself there against the will of the 
people unless they have the support of the Governor of the 
colony. In every case, without exception, the appointment 
of Ministers is at pleasure, and they can be dismissed at will 
by the Governor. If, however, the Governor were to desire 
to keep in office against the popular will, as expressed in 
Parlia.ment, a body of unpopular Ministers, the Parliament 
would decline to grant supply, with the result of the almost 
immediate paralysis of the public service, unless. Ministers 
were prepared to advise the Governor to. take the respon
sibility of issuing money without the sanction of Parliament. 
Under exceptional circumstances this might be done for a 
short time, but, of course, ~tly in the expectation that the 
Parliament did not represent the real feeling of the people. 

In the long run within the colony itself the will of the 
people, or rather of the voters, must prevail, unless the 
Imperial Government should intervene. Such intervention 
has only once been seriously oonsidored of recent years 
during the war in South Africa, when the gmve difficulties 
of carrying on responsible government in the Cape, and the 
impossibility of calling the Parliament together in accordance 
with the law of the Constitution, suggested the temporary 
suspension of the Constitution (m). The means contem
plated was necessarily the highest expression of the imperial 
legislative power, an Act o£ the Parliament of the Uniteg. 
Kingdom, which alone could have made provision for the 
government of the Cape during the suspension of the 

(m) Parl. Papers [Cd. 1162]. There :were various uno:fficiat suggestions 
of suspension.uf the Newfoundland Constitution in 1895, during the financial 
crisis in the Colony, in return for imperial assistance; but' nothing :was done. 
Of. Parl. Papers, H. C. 104, 1895, and [C. 7686). · 

• 
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Constitution, if it was desired to abolish for the time being 
the legislature. A local Act, had such legislation been 
practicable, would have been sufficient to alter the Consti
tution, but not to the extent of abolishing· it, for the power 
of legislation given to a colony, as will be seeu below, does 
not extend to a complete alteration of its fundamental 
characteristics . 

• 

• 
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CHAPTER III. 

'fHE GOVERNOR. 

!A CEWI'AIN amount of confusion as rogards .the actual func
tions and powers of u oolonhl Governor appears to have been 

·caused by tho well-known cases in the Courts (a), which have 
decided that a colonial Governor is not a Vic;roy. This 
statement is undoubtedly true, but its effect is not to limit 
seriously tho powers of the Governor. It means that he is 
not invested with tho whole of the royal prerogative, but only 
with suoh part af:l is delegaMd to him by the instruments con
stituting his office. These instruments oonsist, since 1875, of 
pormnnont Letters Patent under tho Great Seal of tho United 
Kingdom constituting the office of Governor, and conferring 
upon him oxeeut.ive powm· mul a share in legislation, of 
Instructions under th(l sign manual and tho signet directing 
him how to oxorcise tho functions dolegated in the Letters 
Patent, and of a Commission appointing the officer in 
question to act according to the powers ascribed in the 
Letters Patent and Instructions. ]'urther Instructions are 
given by the Secretary of State, either formally in the name 
of His Majesty, or, less formally, in virtue of the power 
vested in the Secretary of State, as the mouthpiece of tl:ie 
King. 

The Letters Patent make no attempt to s~t th~ Governor 
up as a representat,ivA, in fl., eomplete sense, of E[is Majesty, 

(a) Cameron v. Kyte, 3 Knapp, 332; Mtesg1"ave v. Pttlido, L. R. 5 App. Cas. 
102, at p. 111; Hill v. Bigye, 3 Moo. P. C. 476. 

• 
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but they delegate to him in the fullest manner the general 
executive power of the Crown in the colony by directing him 
to perform all the acts appertaining to the post of Governor 
in the colony. This does, indeed, seem rather a curious way 
of constituting a post by reference to the duties actually 
appertaining to it, but it is merely in keeping with the 
general principle of all instruments relating to the executive 
government both in England and the Colonies. The 
established practic~ is assumed, and anything laid down 
becomes only intelligible in the light of the practice as 
known ab cxtm. In some Acts, however, the fact that the 
executive rower of the colony is vested in the Crown and in 
the Governor-General, as the representative of the Crown, is 
expressly recognized, as in the cases of the Constitutions of 
the Commonwealth of Australia (b) and of Canada (c). But 
there is not the slightest need fo• these provisions, and in the 
very latest instruments of government issued for responsible 
Government Colonies-those issued for the Transvaal and the 
Orange River Colony-there is no enactment to this effect; 
but the Letters Patent constituting the office of Governor 
assume that the duties of a Governor are things already known 
and understood. Indeed, the only result of the inclusion of 
the clause in the Australian Constitution defining the duties 
of the Governor-General has been to raise the doubt expressed 
by Sir John Quick, Mr. Garran, and Mr. Harrison Moore (d), 
in their expositions of the Constitution as to whether the 
Letters Patent are valid, the post having been constituted by 
Ute Act. 

(b) Sect. 61 of Constitution. 
(c) Sect. 9 of British North America Act, 1867. The theory that the 

Governor is a Viceroy is curiously developed by the Chief Justice of Victoria 
in Toy v. Musg>·ove, 14 V. L. R. 349, on which see Lefroy, Legislative Power 
in Canada, pp. 115-120; and cf. the reRolution of the Victorian Legislative 
Assembly in 1869 (ibid. p. 120, n. 1), and 4 C. L. R. 1126. 

(d) Commonwealth of .Australia, p. 229. 
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This view seems, however, to rest on a false basis, and to 
be due to a misunderstanding of the real nature of the J:..etters 
Patent. The fact is that the Letters Patent issued to consti
tute the office of Governor are not exercises of any legislative 
power on the part of the Crown; but are a signification of the 
pleasure of the Crown as to the mode of conducting the 
executive government of the colony. The power may be 
restricted by law binding the Crown by express words, but 
such a law would harJ.ly ever be allowed, and if no Letters 
Patent had been issued for the Cm;nmonweulth, there would 
have arisen a series of difficult q uostions, such as the right 
of the Governor-General to grant pardons (e), thlil succession 
to the Governor- General in the case of his absence, the right 
o£ the Governor-General to appoint deputies (f). In all 
these instances the doubt would have arisen how far these 
powers were ineluded in tJle flxeoutive government of the 
Commonwealth without a special delegation from the Crown, 
and, indeed, the nocossity o£ such Letters Patent is recog
nized in tho elearost way possible in the second clause of the 
Constitution, whtn·e it is said that the Governnr-General shall 
have and may <~xerciso in the Commonwealth such powers 
and functions of the Crown as may be assigned to him by the 
Crown. Moreover, in all the Colonies, save Aust,ralia and 
Canada, the very existence <J£ an Executive Council is found 
only in the Letters Patent and Instructions. 

Once it is realised that the powers assigned to the Governor 
cover all the ordinary executive authority of the Crown, it 
becomes quite unnecessary to accept any doctrine o£ a speci~l 
reserve power in the Governor. The idea seems, irid.eed.; to be 
due to the terms of the cases on the question o£ the, Go.vernor 
having viceregal powers above alluded to, on which undue 
stress should seem to have been laid. It is no· doubt true, as 

(e) Of. 23 Canada S. C. R. 468, 469. 
(f) Cf. sect. 126, which requires a delegation. 
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pointed out by Mr. Todd (g), to whom the authorship of the 
conception of reserve power is to be ascribed, that the colo
nial Governor has a delegation of so much of the authority 
of the Crown as rp.ay be necessary for the purpose of admi
nistering the government of the colony, over which he is 
placed by the Crown, and that the office of Governor is as 
much a constituent of the Constitution in every colony as is 
that of either of the other branches of the colonial legisla
ture. But this merely means that he is the head and source 
of the executive government. It does not mean that he 
has any special power of disregarding the law, and the doc
trine leads.Sir Henry Jenkyns (h) into somewhat inaccurate 
language when he writes that "there can be no doubt that a 
Governor will always be held to have had all the power neces
sary for meeting any emergency which may have required him 
to take immediate action for the.safety of the colony. If he 
acts in good faith, and, having regard to the circumstances, 
reasonably, he will be held harmless." If this means that 
his actions in emergencies are j ustifiecl if they are clone in 
good faith and reasonable, it goes a good deal too far. They 
must also be lawful, for the power to act is based on the 
same principle as the power of any executive officer at home. 
In both cases, as shown by the classical cases of R. v. 
Pinney (i) and Phillips v. Eyre (k), the Governor or other 
officer is entitled to repress open disorder or rebellion by 
force, but there are many emergencies in which he is helpless, 
unless he is prepared to violate the law and trust to an Act 
~ Indemnity. As·a matter of :fact, the right of suppressing 
armed revolt is so uncertain in extent, however undoubted in 
principle, and the view of a Court, after the excitement of 

(g),/Pa1·l. Govt., ed. 2, p. 36. 
yf) Bdtish .Rule and Jurisdictio;' beyond the Seas, p. 103. 
'(i) 3 B. & Ad. 958. 
(k) L. R. 6 Q. R 1. • 
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the immediate crisis is over, so unlikely to cover all the acts 
done under the operation of martial law, that Governors are 
habitually, like all other officers, protected by Acts of 
Indemnity, as was the case in E;l}re'8 ea8e. 

It remains now to see what aro the real limits imposed on 
the power of a coloni11l Governor. In the first place, it is 
certain that he is not entitlecl to grant titles o£ honour, and 
his discretion in granting precoden~e is fettered, by authori
tative instructions which ho is bound to obey. It is not, 
therefore, within the 110wer of a colonial Governor to approve 
the issue o£ any decorations, even for services rendered 
within the colony, if it purports in any way to. b~ an award 
from the Crown. 

In thi) SEJeond plano, tho Governor has no delegation of the 
coinn.go prerogai:ivo, and, so far al:l that prerogntive is exer
cised independently of st:ttute, it is exorcis!~d directly by the 
King by Or!ler in Council and proclamation (l). 

In the third place, tho outcome of the long disputes in 
Canada with rog:ml to the powor of pt1rdon . seems to be 
correctly ~:~umn10d up in the doeision of the Ohio:!' .Justice of 
tho Dominion in the ease of Att.-Ow. j(w Oa1tada v. Alt.
Gen. j(Jr Onta-rio (m), in the view that, snve by statute, the 
Governor has no power of pardon unless it is specially 
delegated to him by his Letters Patent and Instructions. 
On the other hand, it must be remembered that in all cases 
the power is delegated, and is one in some respects essential 
for the due carrying of a colonial Government, so that, i£ by 
error it. were ever not given in the Letters Patent, it mig~t 
be assumed to have been omitted by inadvertence and 

(l) Chalmers, Colonial Currency, Chap. Il. 
(m) 23 Canada S. C. R. 458; contra Blake, The Executive Power Case 

(Toronto, 1892) ; but cf. Lefroy, Legislative Power in Canada, pp. 113 seq., 
130 seq. 
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regarded as included in the powers normally and properly 
deemed to belong to a colonial Governor m:rtute officii (n). 

In the fourth place, the Governor is not exempt from suit. 
This is certainly a most important difference between the 
Governor and the Crown, and distinguishes a colonial 
Governor from the Lord-Lieutenant of Ireland. Efforts 
have, indeed, been made as by Mr. Tarring (o) to diminish 
the difference between the position of a Governor and that of 
the Lord-Lieutenant, but the effort can hardly be called 
successful. The essential part of the distinction is that under 
the law as it now stands any suit against the Lord-Lieutenant 
is dismissed on the application of the Attorney-General of 

• 
Ireland without enquiry into the merits of the case: his 
Excellency's acts cannot, dming his tenure of office, be 
examined judicially (p). No such exemption can be pleaded 
in the case of the Governor. He can be sued in the Courts 
of the colony for private debts as !f he were not Governor (q) : 
the modern state of the law in cases of action for debt is such 
that there is l{O chance of the serious discussion of the question, 
once debated, whether or not he could be arrested on a capias 

if judgment went against him (1·). Further, he must answer 
in a Court for all actions in which he is accused of breach of 
civil rights of the people of the colony. In the case of 
JJ:[usgrave v. Pulido (s), it was held on appeal in the Privy 
Council that the Governor was liable for the damages awarded 

(rt) But see Harrison Moore, Coinmonwealth of Ausirctlia, pp. 218-220. It 
seems to me dear that the Canadian Lieutenant-Governors possessed, virtute 
oj;icii, all necessary Provincial prerogatives; they were neither Viceroys nor 
mere creatures of Provincial Acts. 

(o) Law relating to the Colonies, ed. 30 Chap. II. 
(p) Tandy v. Earl of Westmoreland, 27 St. Tr. 1246; Luby v. Lord Wode

l!ouse, 17 Ir. C. L. R. 618; Sulliutn v. Spencer, 6 Ir. C. L. R. 176. This is, 
I take it, the real result of these cases. 

(q) Hill v. Bigye, 3 Moo. P. C. C. 465. 
(r) Ibid. p. 4 76. 
(s) L. R. 5 App. Cas, 102. 

K. D 
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by a Court in .Tnmaica in respect of the detention on in
sufficient grounds of the " Florence," a wssel suspected of 
committing a breach of neutrality. In Phitlips v. Eyre (t), 
an action was brought in England against the ex-Governor 
of Jamaica for false arrest and imprisonment in Jamaica, and 
the reply, which was held good, was an a<Jt of indemnity 
passed by the legislature of the colony, but it was admitted, 
on the strength of previous oasos, such as that of Fab1·igas v. 
Mo8t?Jn (?t), that the action was oompetont and oonld not be 
answered l)y any allflgntion of authority to act illegally 
vested in the Govornm. 'l'he di(reronce between the Crown 
and a Governor in this rPspect is obvious and natmal. 'rhe 
doctrine of the iiTesponsibility of the Crown is o;ly possible, 
because the maxim that the King can do no wrong leaves 
his servants, who have aotually carried out his illegal com
mands, without; protection : it i;; impossible to plead the 
King's commmHls when e:r~ IIJJJ.10flte8t. no such command can 
have boon issued hy tho King. At the time when the doctrine 
of the roRponsibility of tho Governor grow np, he was in fact 
tho sole director of the polioy o£ tho uolonial government, 
and his logo1 position was fixed boioro the (levelopment o£ 
responsible governmont croated a position in which the . 
responsibility for action might more naturally have been 
placed upon Ministers. Dut the plaeiug of such responsi
bility on Ministers would only have boon consistent with 
complete ministerial control of policy, and Ministers cannot 
even now be said to have that control (::v). 

This legal responsibility adds considerably to the perplexity 
of the position of a colonial Governor in cases where his 
Ministers desire him to take action of a doubtful character as 

' (t) L. R. 4 Q. B. 225; 6 Q. B. l. 
(u) 20 St:. Tr. Rl. 

(x) No action lies to compel the Executive Council to do any act or to 
recover damages. C£. Church v. Middlemiss, 21 L. 0. J. at p. 319; Lefroy, 
Levislative Powe>· in Canada, P· 97. 
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regards it§ lBgality. . The subject must he referred to later 
in connection with the question of the relations between the 
Governor e1nd his Ministers, but in one r;ase at least no 
amount of support from Ministers is sufficient to relieve the 
Governor from criminal liability. Under the two Acts 11 & 
12 Will. 3, c. 12, and 42 Geo. 3, c. 85, any colonial Governor 
or other official is liable to be J;ried in England for a misde
meanour committed in . the colony in the exercise of his 
functions as such Governor or officer. Resort was had to the 
statutes in the case of the Queen v. Eyre (!f). Further, under 
the old Act 03 Hen. 8, c. 23, Governor Wall (z) was con
demned an~ executed in 1H02 for the murder of a soldier by 
flogging at Goree twenty years before. The latter Act is 
superseded by the Offences Against the Person Act, 18tH, 
under which it is still open to try in England any person 
guilty of murder or manslaughte; in any part of the world, 
provided he be a British subject. In neither case, whether 
the accusation be of murder or of a misdemeanour in office, 
is a colonial act sufficient to bar a prosecution in England, 
since the effect of colonial legislation is inadequate to affect 
the force of an Imperial Act. Of course, in practice, the 
difficulty would be surmounted by the refusal o£ the Attorney
General in England to allow the proceedings to go on by 
entering a nolle pTosequi, while, if this were not done and the 
officer were convicted, he could be saved from the effects of 
the condemnation by the exercise of the prerogative of mercy; 
but the theoretical difficulty still remains, ancl in point of 
fact a great deal of trouble might result from the anomalous 

• 
position to a Governor, who was unfortunate enough to find 
himself the object of popular disapproval in England (a). 

(y) L. R. 3 Q. B. 487; cf. Jenkyns, Britigh Rule and Juri8diction beyond the 

Seas, pp. loS, 139. 
(z) ~8 St. Tr. 51. 
(a) These Acts seem only to authorise action if tlw accused is found in 

D2 
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On the other hand, the Governor is not a subordinate officer 
of the Crown to whom the remedy of mandamtt8 is applicable. 
This fact seems sufficiently obvious, for clearly the Governor 
would he plaoed in an impossible position if it were open for 
any persou to endeavour to compel him to perform duties 
imposed on him by statuto by proueedings in the Courts. 
Even if he could in each case avoid the issue of a rule abso
lute by showing that lw had iu fact exercised his discretion 
as to the act in qnostion, nevertheless the trouble and indig
nity of having to answer in such casPI:l would be intolerable~. 
~rhfl point, however, l:leems only to have oomo roc<mtly under 
the consideration of the Courts. In the first oase;one arising 
in British Guiana, where it was sought to mandamus a 
Governor to issnfl a licence for rubber, tho Court decided the 
case on tho sbtuto whioh givos the Governor absolute discre
tion to refu:;e to i:;suo liod1hces at any time, but declined to 
deoido tho point a<> io tho oompetenoe of ::m attempt to 
mau.dm;ut8 a Governor. But a Court of much higher judicial 
distiuotion, that of tho Commonwealth of Australia, has 
formally ruled that a numdam:u8 will not lie even against a 
State Govornor to omnpel him to perform a statutory duty. 
The point arose from an attempt to issue a mandarnus against 
tho Govomor of South Australia to hold an election for the 
purpo8e of returning a senator to Parliament. 'rho Governor 
had boon advised that the case was one for the apjtointment 
of a senator by the action of the State Parliament and not 
for a new election, and so declined to issue the necessary 
instructions for an election, and the High Uourt wh)ch 
obviously held, and indeed later on had occasion to decide 
that the proper course was to hold an election, expressly 
decided that no mandamus would lie against the Governor (b). 

Enghtnd ; they would not, apparently, suffice as a ground for an application 
under the Fugitive Offenders Act, 1881. 

(b) Commonwealth Parl. Papers, 1907; King v. Governor of South Australia, 
4 0. L. R. 1497. 
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Further, a colonial Governor, like every other servant of 
the Crown, is not liable for contracts made by him in his 
official capacity. In such cases the remedy of the subject 
lies by petition of right, at any rate, in any country in which 
the common law o£ England runs. It has been doubted (c) 
whether the same rule applies to oases where the colony has 
never adopted the common law, as for instance, i1;t the South 
African Colonies, and in Quebec, in Trinidad, in St. Lucia, 
in Mauritius, and in Ceylon. The point, indeed, is not of 
much practical consequence, as thPse Colonies have ail either 
adopted Acts on the basis of the remedy by petition of right 
in Englis~ law, or have allowed an irregular but convenient 
practice to grow up of direct suits being brought against the 
Crown. But it is submitted that the opinion that the right 
to bring a petition of right shou1d be regarded as in force 
also in Colonies where the coVJ_mon law does not run is 
oonect; in its essence the petition of right involves merely 
the legal act of the Sovereign waiving the technical rules 
which forbid his being sued in his own Courts, and there is 
no conceivable reason why this exercise of the prerogative 
should not· also extend to Colonies, where different systems 
of la~ prevail, as the royal prerogative is the same 
in all Colonies (d). As a matter of fact there is no 
reported case in which a petition of right has failed in a 
colony iiiWhere the common law does not apply, and all the 
Acts passed in these Colonies extend the right very consider
ably beyond its extent in English law, so that their existence 

• (c) Olode, Petition of' Ili(Jl!t, pp. 36 seq. For the Quebec Petition of Right, 
cf. L. R. 9 App. Cas. 745; [1900] A. C. 103. 

(d) Liquidators of J/!Iaritime Bank of Canada v. Receiver-General of New 
B1·unswiek, L. R. [1892] A. C. 437; c£. Exchange B{mk of Canada v. Reg., 
L. R. ll App. Cas. 4i3; Le:froy, Legislative Power in Canada, pp. 72-86; 
Gommissionen of Tax{ttionfor New South Wales v. Palme1·, L. R. [1907] A. C. 
179; A.-G. fm· New South Wales v. Curato1· of Intestate Estates, ibid. 519; 
R. v. Labor·de, Mauritius Reports, 1902, p. 71; cf. Wtlliams v. Howarth, L. R. 
[1905] A. C. 581. 
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cannot be regarded as negativing the existence of the right 
independently of statute. Indeed some machinery Act seems 
essential, as otherwise the petition would require to receive 
the .fiat from the Crown in Enghnd. For in this respect the 
colonial Governor has no delegation of the royal authority. 
It was explaine(l in detail in l8\J7 (e) to the Premiers 
at the colonial conforeneo of that year, that if a petition of 
right were proc;entorl to his Majesty, it was the duty of the 
Secretary of State to oommlt tho hw oHieers in England, and 
on their advice to adviw the Crown to grant or refuse a 
.fiat (f). It was eontondod by the colonial Premiers that tho 
right mntJt belong to the Government of the colony concerned 
in eaeh caso, whose advice should he rwoopted, even if it were 
formally neco8fmry to consult tho Crown ; but tho Secretary 
o:f State explained that he was adv1Hcd that he could not 
legally accept thi::; view. •lt is, therol'oro, open to every 
person who haH a olaim. bac,etl on uoutraot or quasi-eontraot 
with a uolonia.l govm·Jmu·nt, for whiuh ho cannot obtain 
satisfaetion, to addrm;s a petition of right to the Crown, when, 
if tlwre is a pri11ul jiwr:e ease fm investigation, the petition 
will Lo eJI(lorHtJ(l with tho words, " Lot right be done in tho 
Suprenw Court of tho Colouy of ," and the petition so 
endorsod will be sufl-iuiont warnmt for the initiation of the 
ease in the Court in question. But sueh a right .could be 
limited by eolonial legislation, expreRsotl to bind th:Orown; 
although in no case does such legislation appear to have been 
passed (g). 

As head of the executive government the Govern~r 

((j) Parl. Pape~·s [0. 8596]. 
(f) Of. Harrison Moore, Commonwealth of Austl·alia, p. 220. 
(g) ~..,or the 1\cts, cf. Clode) l:Jet~t,luu v.J' R:iyhi, J:-\.pp.; llarrison ltioore, 

p. 265, n. 2. In addition to the oases there given, the Commonwealth, o~.pe, 
'rru.n~vaal, and the Orange Hiver Uolony have passed similar legislation. 
For the duty of a Mini~ter to submit such a petition, of. ~Fulton v. N01·ton, 
L. R. [190SJ A. C. 451. 
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exercif1es a wide sphere of action, and no enumeration of his 
powers would be of use. Some, such as his power of pardon 
and of. dissolving Parliament, and his share in legislation' will 
be discussed below. Others of the powers expressly given by 
the Letters Patent constituting his office are practically never 
used, e.g., that of granting lands, such grants being made 
under legislative sanction. 

A. Governor is forbidden to leave his government without 
the permission of the Secretary of State. During his absence 
pmvision is made by the Letters Patent for the administra
tion of the government by an officer, usually the Chief 
Justice of fhe Dominion, but in the Cape and the Transvaal 
the officer commanding the imperial forces. He is empowered 
to appoint a deputy during absence from headquarters or the 
State or colony for brief periods ; this is provided for by the 
Constitution Acts in Canada and•Australia, elsewhere it rests 
on the prerogative; in both oases the Governor still can 
exercise all his functions as well. Somewhat doubtful is the 
provision now inserted in the Letters Patent allowing the 
Governor to exercise his power while outside the colony for 
brief periods, as in Clause 12 of the Transvaal Letters Patent 
of the 6th December, 1806; it appears to me to be of doubtful 
validity, and to be open to serious criticism. 

Governors are paid by the Dominions which they govern 
salaries "fixed by the Parliaments, whieh, by law or eustorn, 
are not diminished during their tenure of office . 

• 
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CI-IAPTEl{ IV. 

THE GOVI<mNOH. AND MINISTEHS. 

IN the preceding chapter wo luwo skotched tho mttin features 
of the position in law of the colouiai Governor. But in a 
responsible Government uolouy t1HJ actual direction of the 
administration of aff'airs no longer rests in the hands of the 
Governor, but is entrusted to Ministers possessing the con~ 
fidence of Parliament. In pal-t, this result is brought about 
by tho prn.ctico of tho eolonial logislature in entrusting, by 
Act~, spocifi.tl duties to MinitJters, which duties they can 
perform without reforenWJ to the Governor of the colony. 
It shoul<l be noted that evon iu tlwso oases the Govemor is 
not l1olplos~. No Minister holdc; office save at his plea.sure, 
nnd ho can, in thoory, always dismiss a Minister who insists 
on oxeroitJing the powers of his office in n manner opposed to 
those ideas of tho Govornor. In tho majority o:f imJ)Ortant 
ma.tters, however, logal powers and duties are conferred by 
legislation either on the Govomor or the Governor in 
Council. In the latter ,..ase, t~he expression is sometimes 
defined to mean the Governor acting with t.he advice and 
consent of the :Exeoutive Council, as in the case of the 
Constitutions of Canada, the Canadian Provinces, the 
Oommonwealtl1 of Australia, the Transvaal; and the 
Orange River Colony. But even if this is not specified in 
the Constitution or Interpretation Act, the phmse is 
definitely understood by custom to mean the same thing. 
Again, in oases where the Governor alone is empowered to 
act, the Letters Patent and . Royal Instructions compel him 

-
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to consult his Executive Council and generally to follow 
, their advice. Moreover, as a matter of practical pos!3ibility, 

the Governor has no servants at his control, and to carry out 
a policy or even to do any important acts without his 
Ministers would be impossible. 

On the other hand, there is no legal necessity (a) on any 
Governor to act as his Ministers want him to do. His con
currence in their advice is necessary for the validity of their 
proposals in every case where the Governor is authorised to 
act, and if they will not agree with him, and he will not 
yield, they must resign or be dismissed, and the Governor 
may look 'about to find Ministers who will be in sympathy 
with his aims. This :fact is expressed in the Royal Instruc
tions in the form that, though the Governor must consult 
his Council, he may, if he shall see sufficient cause to dissent 
from the opinion of the Council, act in opposition to their 
opinion, reporting forthwith his action and the grounds 
thereof to the Secretary of State. Such a paragraph occurs 
in the Royal Instructions to the Governors of the Cape, 
Natal, the Transvaal, the Orange River Colony, the six 
Australian States (b), Newfoundland and New Zealand. In 
~he case of Canada, it appeared up to the date of the altera
tion of. the Instructions made at the instance of Mr .. ]3lake, 
on the occasion of the appointment of the Marquess of I.orne 
in 1878, but, in asking for the deletion of the paragraph on 
the ground that it was in form in conflict with the established 
rule that, in a responsible Government colony, the Governor 
\nust, as a rule, act on the advice of and through the 
agency of his Ministers, Mr. Blake was careful to admit 
that there was no desire to dispute the existence of the power 
or the propriety of its exercise in those oases where on 

(a) Argued, even when the Lieutenant-Governor alone was empowered to 
act, by Sir R. Finlay, in Fulton v. Norton, L. R. [!908] A. 0. at p. 453. 

(b) Bee Harrison Moore, Commonwealth of .Aust1·alia, p. 380. 
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imperial grounds it was thoug·ht that Canada had not full 
powers of detmmination of her policy (c). Naturally the 
same precedent was followed on the occasion of the drafting 
of the first Instructions to the Governor-General of the 
Commonwealth. The Canadian Lieutenant-Governors are 
also expected to act on the same principle. 

Mr. Bla,ke's .1liotum, like those of many other authorities, 
restricts much too narrowly the right of the Governor to dis
agree with the advice of Minjsters. But it is important to 
realise the great difference in the question, as it presents 
itself from the point of view of a mere matter of local interest 
and as a question involving imperial issues. In the former 
case the Goveruor must act in his cap:wity as tho head of tho 
colonial govermrwnt; in tho latter he must also remember 
that he is tho servant of th<~ Crown and tho guardian of 
impe1·ial i11tm·i•stK, owi11g a. liuty to tho Home Govermnent 
pammouu t to his duty to the Dominion :Legislature. The 
two oaser:; re:-Jt on diiforent prinoipler:; and should be considered 
soparatoly. 

(a) 1'/u• 01nlf'l'nur rt8 lli·mt q/' the Ooloniat (Jovermnent. 

In tho fornwr mt.He tho Governor, as wo h:wo seen, can 
r11rely, if ever, earr,y his policy into oltoot without the inter~ 
vention of Ministm·8, so that his disagreement with Ministers 
must al w:tyR result in Pither his giving way or iu the yielding 
of his Ministers, or iu their resignation, or even dismissaL 
No doubt a Ministry in the past have often yielded, and in 
the future may yield, to the earnest representations of ~ 
Governor, and have altered their policy in deference to his 
advice, but normally a colonial g<wernment is naturally not 
prepared to allow any interference with its policy, and will 
not remain in office, if it cannot secure the concurrence of a 

(a) Canada, Sess. Papers, 1877, No. 13; cf. 1877, No: 181. 

-



GOVBRNOR AND MINISTBRS. 43 

colonial Governor in its acts. Again, it is clear that a con~ 
test on local matters between the Governor and the people of 
the colony can have only one ending : the Home Government 
will have to recall the Governor in order not to cause grave 
ill-feeling in the dependency. But admitting all this, there 
still remains a sphere in which the Governor has not merely 
freedom of action but also the duty and the right of deciding 
in matters of great public importance (d). For it is his 
privilege to be able to cause an appeal to be made to the 
people on the occasion of any question of public importance, 
and on his exercise of the prerogative much of the future of 
the colony·may depend. 

Various attempts have, indeed, been made to prove that in 
this matter the position of the Governor is now practically 
identical with that of the Crown at home, and that the 
Governor must play merely t.ae part of a constitutional 
monarch and leave it to his Ministers to demand and receive 
dissolutions at will. It is not necessary to decide how far 
this view is accurate of English conditions : at any rate there 
has been no recent example of the- exercise of the technical 
right of the Crown to refuse Ministers a dissolution. The 
power, indeed, might, as recently suggested by Sir 
Charles Dilke (e\, be invoked on some crisis, but even that 
is doubtful. Nor is the reason far to seek. The failure of 
any attempt to decline to accept ministerial advice in 
England would have so bad an effect on the dynasty that 
the results might be incalculable injury to the country and 
• 

(d) It is, of course, obvious that Governors must not disagree in public 
speeches with their Ministers' policy, and is only worth mentioning because 
of the frequent violation of the :rule (c£. the Hon. J. G. Jenkins, Journ. 
Royal Soc_ of Arts, lvi. 346). The l'llle is only relaxed on departure from the 
Government (cf. Lord Northcote's speeches on leaving the Commonwealth, 
which were on all sides approved, because they were valedictory). Of. also 
Sir John Macdonald, Canada House of Commons Debates, 1877, p. 373. 

(e) Journ. Royal Soc. of Arts, lvi. 344 ; but cf. Lord Aberdeen in 
Queen Victoria's Letters, iii. 287, with ibid. ii. 91. 



44 RESPONRinLE GOVERNMgN'f IN THE DOMINIONS. 

the system of constitutional monarchy. In the case of a 
Governor, if he goes wrong, hfl can retrace his steps with 
little more than a certain loss of prestige which an able man 
may make good in some other way, or at the worst there is 
only another name added to the list of those able men who 
for one reason or another have failed to distinguish them
selves as colonial Governors. No doubt the occurrence of 
disputes of this sort is injurious to tho imperial power in the 
Colonies, but it is not fatal, and therefore the colonial 
Govcmor has a right in reckoning chances to remember that 
the result of a false step will probably be his own recall, but 
nothing serious to thtcl Empire. The taking ci a certain 
amount of risk may accordingly be justified if there iA at all 
a rea~onahlo prospect of sucoeRs attending the effort, and if 
the Governor i,; -fn1ly impressed with tho necessity of action. 

Hence all attempts to a~ert aR part of the constitutional 
duty of a Governor tho :woeptan<·(~ of the advice of his 
Minister::; a.8 to granting ilwrn a disRolution h:tvo failed. 'rhe 
demand was made in a reasoned minute (f) by the Government 
of Victoria, under Mr. Duffy's leadership in 1.')72, after a 
vote in tho Assembly expressing no oonfidence in the 
Ministry : they argued on the constitutional practice of the 
United Kingdom tlmt they wero entitled. to decide whether 
to ask for a disRolution or to resign, and they laid it down 
that n defeated party could properly ask :for a dissolution in 
any of tho following circumstances : (1) when a vote of no 
confidence is carried against a government which has not 
already appealed to the country ; (2) when there are reasop.
able grounds to believe that an adverse vote against the 
government does not represent the opinions and wishes of 
the country, and would be rever8ed by a new Parliament; 
(3) when the existing Parliament was elected under the 

(/) Victoria Legislative Assembly Votes and Proceedings, 1872, N<J. 45. 
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auspices of the opponents of the government ; ( 4) when the 
majority agaimt a government is so small as to make it im
probable that a strong government can be formed from the 
Opposition. They argued that all these conditions concurred 
in their ease, and confidently asked for a dissolution. The 
Governor, Lord Canterbury, declined their request, on the 
gTound that there was at least the chance that a govemment 
could be fom1ed out of the Opposition ; and, in fact, though 
there is reason to think that an appeal to the constituencies 
would have resulted in a large majority for the Duffy 
Administration, Mr. Francis was able to form a government 
and to ma:intain it in office. In New Zealand the same question 
was revived with characteristic impetuosity by tlir George 
Grey in 1877 (g). He asked for a dissolution because a vote 
of no confidence had just been rejected by the casting vote of 
the Speaker, and he based tht(. claim for a dissolution on 
the ground that the Parliament had been elected under the 
auspices of the Opposition, and on the conviction that a 
general election would result in a large majority. The 
Governor, the Marquess of Normanby, declined to do so, 
because he had no confidence that a dissolution would result 
in a working majority for the government, and because no 
Supply had yet been granted. The Parliament was only 
in its second Session, and legislation as to representation was 
under consideration, which woulu demand a dissolution; and 
further, he thought that matters could be arranged without 
the trouble o£ a dissolution. In reply Ministers pressed the 

. riew that the power to dissolve Parliament was given to the 
'Governor by the Constitution Act, and must be exercisedby 
the Gc:rvernor in accordance with ministeTial ad vice ; and they 

'.: t:h~~eiore demanded. a dissolution unfettered by any con
;; ;ccdililt~ri~ as to obtaining Supply, the Governor having intimated 

(ff) See' New Zealand Farl. P«fPers,- 18771 A .. 7; 1878; A: 1, :l; 1879, 
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that Supply for at least three months should be obtained 
before dissolution. rrhe Governor, however, declined to accept 
this view. He laid stress on thH fact that the power to dis
Boive wlis given to him by the Constitution Act, while the 
Uoyal Instructions gave him powHr to decline the advice of 
Ministers when he thought Ht. He consented at last to pro
rogue Parliament, but not to dissolve it; and when, after the 
prorogation, the Ministry renewed the argument, and again 
asserted the duty of the Governor to accept their advice, he 
remained firm, a,wl the Secrotary of State, when appealed to, 
approved his action, in 11 de,;patch of the 10th February, 
1878, in which he oxpre,;sly deel:uo(l his di.Rflent from the 

• 
doctrine of Sir George Groy rtR to the constitutional position 
of the Governor as regardr-; the Ministry. As 11 matter of 
fact, tho Minic;try rerwtined in offiee for about two years, and 
th<m ohtaine<l a. di:-:t:olution from the Governor on defeat in 
the Honso of H.orn·ot-:ontati ~o>'. On thiR oecasion, however, 
the Governor insisted on the Ministry pledging themselves to 
arrange for tho inllnediate issuo of the writtJ for the S\lmmon
ing of a new l)nrli:nnent, ;u,; tho two HousBR had united in 
addreRses to tho Governor prn.ying that steps should be taken 
that there shoul<l be no dolay in tho assembling of the fresh 
Parliament, in view o£ tho diilioult position o£ native affairs 
in the colony. 

rrhe same principles were asserted by Mr. Weld, the 
Goverl!or o£ Tasmania, in 11-177, when .his Ministers asked 
him for a dissplution, which he granted. He explained 
privately to his Ministers that the dissolutio~ was only granted 

. . . •. . 
on the understanding that Supply would be obtained a11d that · 
he would require Ministers to resign i:f Supply were not in 
fact vot~d; ancl: in 1879, when again Ministers asked him to 
dissotv~ the. Rouse, he refused, and aooept€ld the I'esigna;tion 
of ~Mi~i~ters, on.theground that there wa& no gi'e~t<r:question 

· at issu~ (m "'hich the.'. country cov.Id })e lltSk;~;J4 W tl,e·oid'ej and 
' ' "" ,-,( ,, .. ~' ~ " ' .: ,, ,. ' ' "'" . ' ' ,,,,, 

··<~,:: ~<.';:- ;>·~ ~> - -<J. \,; < -.~·~·::,i_x~~~-.},;'~/-
- •' < ;._~~\\><· < :'~ -"<"·h"'~>: ~·.:·;;')·:·~~:~- .:>-,"-> .::_, 
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there was every prospect of another Ministry managmg to 
hold power (h). 

In the same year, in New South Wales, the question of 
dissolution without Supply had also arisen, and evoked an 
interesting correspondence between Lord Carnarvon and 
Sir Hercules Robinson. The latter had undertaken to grant 
a dissolution to Ministers conditionally on their obtaining 
Supply, and he appealed to the Secretary of State for advice 
as to whether there was any warrant in the procedure of the 
Imp!cTial Parliament for such a mode of action. Lord 
Carnarvon consulted Sir T. Erskine May and the Speaker on 
the matter, and their opinions supported the desire of the 
Governor •to secure the passing of Supply, it being the 
accepted practice in the Imperial Parliament for Supply to be 
granted on such occasions ; thus permitting the people to 
decide on the state of parties without delay and without 
inconvenience to the public intefests through lack of funds 
for current expenditure. Sir 'r. Erskine May, however, 
suggested that the Governor would have been better advised 
not to make the promise of dissolution formally depend on 
the advice of Ministers obtaining Supply, as he thereby gave 
the House the opportunity of deciding against its own 
dissolution by refusing Supply (i). 

No change has been made since these precedents in the mode 
and extent of the Governor's exercise of the power of dissolu
tion (k), and he is thus enabled to play an important part in 
the government of any colony where the state of parties is at all 
equally divided, more especially in cases where the ml1tter js 
complicated by differences of opinion between the two Houses. 
The following are very recent examples of the exercise of the 

(l') Tasmania Legislative CouneU Joumal.<, 1877, Sess. 2, No. 45; Sess. 4, 
No. 19: 1879, No. 66. 

(i) New South Wales Legislative Assembly Votes and Proceedin_qs, 1877-78, 
i. 451. 

(k) Of. Harrison Moore, Commonwealth of Aust1·alia, p. 95. 
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power. In the Commonwealth in 1904 the Governor-General 
declined to grant Mr. Watson a dissolution, as the two wings 
of the Opposition had arranged a coalition: and again, in 1905, 
the Governor-General declined to accept the advice of Mr. Hei~ 
to dissolve Parliament, the parties iJ?- the Parliament being 
equally divided, and the Protectionist wing of the- coalition 
having secured a coalition with the Ln,bour Party so as to defeat 
the Government. There was at that time no very great question 
before the country calling for a dissolution, but probably of 
more importance in the eyes of the Governor-General was the 
fact that, as evfmts proved, the Opposition under Mr. Deakin 
and the Labour Party had combined to form a strong party 
sufficiently unitefl to remain in office (l). In• Hl06 the 
Governor of t-louth Australia, on being advised to dissolve 
the newly-elected Parliament in order that the provisions of 
the Act of I DOl for settling deadlocks br-1tween the two 
Houses could he brought in\o operation, deolined at first to 
do so, and only accopted ministerial advice after the attempt 
to form a new Mi11istry had failed, the Governor naturally 
not being preparl~d tr> grant a new Ministry a dissolution 
whioh he had rofused to an old. As there was a que~tion of 
comiderablo imporhtnoo in view-thfl amendment of the 
Council I!'ranohise-thi1 :wtion of the Governor in granting 
a di~solution olwiously had warrant, but equally he was 
entitled to endeavour if po~Rihl<~ to save the loss of public 
time and money resulting from a General Election, had any 
other party in the House been able to carry on the govern
ment (m). In 19n7 the GovPrnor of Western Australia 
similarly declined a dissolution asked for by his Prem:i:er ~n 
the ground of grave differences between the Houses as to a 

(l) See, for Mr. Wat8on's case, Commonwealth Parlimnent,cry IJebate8, 
1904, pp. 42U5 seq., and for Mr. Reid's case, the Syducy IJaiiy Telegr<~ph, 

.Argtt8, and Age for July, 1905 ; Commonwealth Parliamentar?J Debate8, 
1905, pp. 133 seq., 155 seq. 

(m) South Austt·alia House of .Assembly IJebates, 1,906, Sess. 2, pp. 524 seq. 



GOVERNOR AND MINISTERS. 49 

land tax, but, instead of accepting the resignation which they 
then tendered, he induced them to agree to a prorogation of 
Parliament, and in the interval before th~ Houses met again 
the question in dispute was arranged amicably, avoiding a~ 
dissolution on a matter in which the real will of the people 
was notorious (n). In the same year after the dispute between 
the two Houses in Queensland, Lord. Chelmsford declined to 
accept the proposals of his Premier for the swamping of the 
Upper House, and on his resignation accepted the advice of 
Mr. Philp that there should be a dissolution, though the 
House of Assembly protested vigorously that no dissolution 
was neceSSe.l'Y. The Governor considered that there was a 
substantial question at issue-the position to be held by the 
Upper Chamber in the Parliament--and in point of fact the 
election did show so clearly the will of the people that the 
Upper House should not hamper. reform that after the elec
tions, which left Mr: Philp in a hopeless minority, and the 
return of Mr. Kidston to office, legislation was easily carried 
through both Houses providing for a referendum in cases of 
disagreement between the Houses. A protest was, however, 
formally made against 'the action of the Governor in dissolving, 
especially as the dissolution took place without the grant of 
Supply, and the progress of various desirable public works was 
delayed by the dissolution, and regret at the Governor's action 
was expressed in the address in reply to the speech from the 
throne at the opening of Parliament, while very viggmus 
attacks on his action were made during the electoral cam
pai,gn~n the CQU,ntry(Q)" . .But the doctrine that a Governor 
~~~not' dissolve a House in the face of the refusal of Supply 

(n) .See his spee~h on the closing of the third Session of Parliame11:t, 
ParJ,iJ~mentary JJebates, Sept. 19th, 1907. 

ciJ) Ql1e;n.cs~p,d.f'a~rlia;neJJ.trM?:y .. j)ebat~s,l9Q81 :eJ?~ ~§j/i/1.·~,.~.8 ~~q ... In 1896 
no Supply was .voted in Canada before the dissolution. Of. Canada House of 
Commons JJebates, 1896, Sess. 2, pp. 98 seq., 619 seq., and contrast Cape H&Us~ 
of Assembly JJebate.s, 1907, pp. 589 seq. 

K. E 
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is obviously impossible to uphold, because the Parliament 
would then be set up as the sole arbiter o:l' its fate as against 
the people, though no doubt the rf):l'usal to grant Supply is a 
:fact to be taken into consideration in the exercise of the 
prerogative. Further, the dissolving the Assembly, despite 
its own protest, is a necessary consequence o£ the decision to 
grant a dissolution against the will of the majority in the 
House. In 1871 Sir ,J amos ]'ergusson, the Governor of 
South Australia, granted a dissolution in the face of protests 
from both Houses of Parliament(p). Moreover, tho·con:l'used 
state of parties, there being throe nearly equal parties in the 
House, of which tho .Labour ])arty and that of .Mr. Kidston 
stood in a loose alliance, rendered it hard to judge o£ the real 
wishes of the people, and the instability of the party alliances 
can be seen from tho fact that in tho new Parliament part of 
the government mensnros .was }HLHHed by an n1liltnoo with 
tho Labour Party, while the remainder was only got through 
by an understanding with tho Opposition, which has grown 
into a sort of ooalition. Peouliarly absurd, in any ease, was 
the aecusn,tion levelled against tho Governor of tryiug to set 
himself up as a dictator. Thoro can hardly be any more 
popular adion than nn appeal to the people to decide the 
issues between the two parties, and if there are great issues 
the Governor is bound so to refer them, unless the views o£ 
the people are quite clear (q). 

In 1896 Lord Aberdeen declined to act on the advice o£ 
Ministers defeated at the General Election, and though 
attacked by Sir 0. Tupper, his action was empha~ica:Wy 

approved by Sir W. Laurier as a vindication o:l' the right o:l' 

(p) South Australia Legislative Cmmcil Journals, 1871, p. 66; House of 
.Assembly Journals, 1871, pp. 235 seq. 

(q) For Lord Chelmsford's action, cf. Queensland Parliamentary J)ebates1 

l9081 Nos, 2 and 3; Mornin{! Post, 25th April, 1908, 
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the people to govern ( r). A Governor, too, has full discretion 
whom to summon on the resignation of a Ministry, as in 
England ( s). 

(b) The Governor as an Imperial O.fficer. 

On the other hand, very different considerations govern 
those cases where a Governor acts against ministerial advice 
on imperial grounds. In one respect the position of a 
Governor in these matters has been greatly simplified since 
the early days o:£ responsible government. At that time the 
means o:£ communication with the Home Government were 

• 
very inadequate, and the position o£ colonial affairs not well 
understood by the Secretaries o£ State, so that a Governor 
had perforce to rely mainly on his own judgment, with the 
comforting assurance that the Home Government would 
repudiate him if he had acted c•ounter to its ideas o£ what 
was constitutional. .At the present time a Governor need 
and should never act on imperial grounds without fortifying 
himself with the advice of the Imperial Government obtained 
by telegraph. The dispute with the local government then 
becomes one between the two Governments, in which the 
Governor acts not .as principal but as agent. The position is, 
o£ course, far more satisfactory than in the early da:ys o:£ 
responsible government, as it avoids any action on imperial 
grounds, which the Home· Government is not anxious to put 
forward, and removes the matter £rom the sphere. of a 

· perso~~tl wrangle betw~en Ministers and Govefuor. . .. . .·.•• 
\'hiRoyal Instructions to the Governor nii.tk~ very little'•• 

a.llusi(ln to this special runotion o£ the Governor. . In tne 
: ',' <' ~; 

~x,, 

o.f·.•'loininin~s':lleltnt,iii; iBtlil';' Ses§:· 2., ,PP; 
,.,,.,,vv<J-.tu . . . N~te.th~SP.!1~1/'Sxehu~es .. 

Govel'llox"General and .not' the :hew . ·. 
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case of Newfoundland and the Cape, there is no mention of 
or allusion to it whatever, even as !egards the prerogative of 
pardon. In the six Australian States, ·New Zealand, the 
Commonwealth, and Canada, there is only a reference in the' 
Instructions as to pardon to the interests of other parts of the 
Empire, or of foreign countries; but in the case of Natal, 
the Governor is given a special position as Supreme Chief of 
the native tribes, and in tho exercise of his functions in that 
regard is direeted to decide, after eonsultation with his 
Ministers, but on hiH own responsibility. In the case of the 
Transvaal (t) and the Orange River Colony (·u), tho Governor 
retains all tho vague rights of paramount chi~£ over the 
natives, and he is presumably intended to carry out these 
duties on the sr1me system as in Natal after consulting 
Ministers, but on his own responsibility. But the general 
rule is part of tho eonstitntj.onal law of the Colonies that the 
Governor iR uot bound to fWcept ministerial adviee, whenever it 
runs eountHr to imperial interest~>, or, whatnowadayr; if! pretty 
mueh the same thing, to intorest8 deemed by tho Secretary of 
State to he of so mueh imperial importnnee as to justify dis
agreement from the colonial authorities (a:). 

In the case of legislation, a more preoise definition o£ 
imperial interests can conveni(mtly be deduced from the lists 
of subjects, Bills relative to which the Governor is required by 
his instructions to reserve. These ·topics, examples of whioh · 

• w:ill be found in the next chapter, include divorce, currency, 
treaty relatiqn.s, differential duties, the control of the troops 
<or the navy, and Bills of ~n unusual putport affecting fJle 
$rerogative orthe rights and property of British subje~ts not 
resident in the colony, or the trade and shippi]1g of the United. 
Kingdoll).. ·The question of immigration .. dov-~i-ed,>u{ part 
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at least, by the provision for the reservation of Bills affecting 
British subjects not resident in the colony; while legislation 
affecting in a differential manner natives from those of 
European descent is required to be reserved in the Transvaal, 
the Orange River Colony, and Natal. I£ we add to the 
heads that of the treatment of public lands we obtain nearly" 
all the matters in which the control of the Imperial Govern
ment over the responsible Government Colonies has been 
attempted to be exercised. 

A question of grave constitutional importance (y) arises out 
of the position resulting from the action of a Governor in 
obedience to Imperial Instructions in differing from minis
terial advice. There is, undoubtedly, at present in the 
Colonies a tendency in Ministers to regard the action of the 
Governor in the same light as when he declines to accept 
their advice on a matter of loc!U importance only, and to 
insist that they have the constitutional right to resign in the 
circumstances, leaving the Governor to yield or to find new 
Ministers. Now it must at once be observed that such a 
claim, if pushed to its logical conclusion, must be fatal to the 
unity of the Empire and to its present juridical Constitution, 
which is based on the theory that there is, in the last resort, 
an imperial unity and a power capable of making itself 
obeyed. No doubt it is theoretically possible for the Imperial 
Government to secure obedience by revoking the Constitution 
of the Dominion concerned, but that would be a step which 
could only prelude the dismemberment of the Empire, a step 
w!tich, even in a modified form, the Imperial Government 
declined to take when it was petitioned for by many people 
in the Cape during the late war (z). Similar difficulties were 
seen recently in the matter of Japanese immigration into the 

(y) Cf. Journ. Royal Soc. of Art8, lvi. 337; Sir C. Dilke, Hansccrd, cxc. 
113-115; Mr. Evans, M. L.A. Parl. Papm·s [Cd. 4328], p. 77. 

(z) Par!. Papers [Cd. 1162]. 
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United States when the Californian Government practically 
declined to make good the obligations of the :Federation. 
It is very possible that the present Constitution o£ the Empire 
is not one which can be permanent; but as long as it remains 
it is, it is submitted, the duty o£ a Dominion Government, in 
the last event, to accept the determination o£ the Imperial 
Government, under protest if necessary, and with the intention 
o£ securing the alteration in the position adopted by that 
Government, but, at any rate, resolved for the time to concur. 
On the other hand, it is certain that the Imperial Govern
ment is bound to take every step to secure that its poliey 
shall not run counter to that of any Dominion Ctovernment 
save in matters of the greatest importance to the Empire as 
a whole. 

'l'he difficulties of the position may be illustrated by a few 
examples. As early as .Pts;J!J the Canadian Government 
argued that any attorupt o£ tho Imperial Government to 
interfere with the Oustomt> polioy of the Dominion was inad
missible, unless tho imperial authorities were preP.ared to 
undertake the responsibility o£ administering the whole 
Government o£ Canada (a). The rebuke was, on the whole, 
justified. It is clear that matters o£ finance cannot possibly 
be taken out of the hands of those who are bound to manage 
the affairs of a colony, just as conversely, in the Crown 
Colonies, the Imperial Government . retains the supreme 
control of all financial measures, however far they may ·be 
prepared to go in allowing the local legislatures to· legislate 
in matters not of financial importance (b). In 1878 the 
question was keenly discussed at the Cape, as will be seen 
later, whether a Governor could, without the consent of 
Ministers, transfer the colonial forces to the imperial control, 

(a) House of Commons Papws, 1864, xli. 79. 
(b) Of. the case of Jamaica, ParZ. Papers, [C. 9177], [C. 9412], [C. 9413], 

[Cd. 126]. 
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and the result anived at was that such transfer required the 
support of Ministers, both in order to make it effective and 
on the broad constitutional gTound of the nature of colonial 
self-government (c). In 1877 there was a dispute in Tasmania 
with regard to the case of one Louisa Hunt, who was pa1'doned, 
on the advice of Ministers, by the Governor, and the advice 
given by Ministers was censured by both Houses of Parlia
ment. The government did not, however, deem it necessary 
to resign on that account, because they held that the matter 
was one in which the final responsibility for the decision 

. rested with the Governor, not with Ministers (d). In 1880, 
.~:t,. .. .T,g,<}~-1£) laid down the doctrine as to the action of 
Ministers in such circl1mstances as follows:-" In all such 
cases the responsibility of the local Ministers to the local 
parliament would naturally be limited. They would be 
responsible for the advice they gawe, but could not strictly be 
held accountable for their advice not having prevailed," and 
he quoted the following definition of the position from a 

ci!,;~£~~~l;!.lt1: ."If it be the right and 
duty of the Governor to act in any case contrary to the ad vice 
of his Ministers, they cannot be held responsible for his 
action, and should not feel themselves justified on account of 
it in retiring from the administration of public affairs." 
This statement of the case was adopted in 1892 by 
Mr. Ballance's Ministry in New Zealand in their dispute 
with Lord 0JasgQ,W, The Ministry desired the appointment 
of twelve members to the Legislative Council, in order to 
o~ercome the opposition of that body to their measures, and 
the Governor considered that in order to avoid swamping the 
Council not more than nine should . be appointed, and he 

(c) Pcp·l. Papers [C. 2079]. 
(d) Tasmania Legisla,tive C~zmcit Journals, 1878, Nos. 35, 36. 

)f. Pa;r{·~,~f.~~:))· 59o .. . . .. .. . . No:.}!.~~ . .P: ~2. 
/!}':.\ ' ~.,,,~c,,!'t"i:l-"'"•"'''" 
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definitely declined to accept the advice tendered to him: the 
Ministry then appealed to the Secretary of State, but did not 
resign, quoting in favour of their attitude the passage in 
Todd's work jn~Lquotod. The Governor thought that in so 
acting he was carrying out his duty as an imperial officer, 
and there was a good deal of precedent for his view, though 
in point of fact the Imperial Government decided that there 
was no imperial interest involved, and laid down in Lord 

Hipon's cle~pr:~c:h. gf thEi .. ~.9.tlL Se,PJ~.m1tEZr,.J,8.Qktt. !;la.UQ~ .. 
~~a:;·the Dominion Day.oLthfl.col!.IDJr .. "that where no imperial 
interests were involved the Governor should, as a matter of 
course, accept the advice of his Ministers, unless lre was pre
pared to find others in case of their resignation (g). 

The most recent examples of such disputes do not altogether 
agree. In the case of Natal in IH06, the Natal Government 
proclaimed martial law, and. ordered under it the execution 
of twelve natives on charges of murder. rn1e Imperial 
Government then proceeded to suggeHt to the government 
the suspension of tho order pending the further consideration 
of tho quostion (11). Tho Ministry thou resigned, and only 
consented to hol(l oJiice pending the appointment of their 
suoeossors. As tho colony was then on the brink of a native 
rebellion and thoro was no chanee o£ the formation of a new 
gov'ernment-even if tho crisis had permitted the colony to 
remain in the throes of a change of Ministries-the Imperial 
Government revoked the suggestion of suspending the execu
tions, further information having by that time arrived show
ing that the men were clearly . g:uilty of murder. At t~ 
same time the Imperial Government expressed the view, that 

~~arl. Papm·s, H. C. 198, 1893·94, p: 48. Adi,:ff~!el:l~ inte:r;p(!'eta.tion of 
the correSJ!OU~ence .seems . to .. b,av~ }:lfi!ei, p:t;t. on. it .. b;r1'1!&%.~~ford in 

· Silieensland in )90.1-,Qt-~e .. I!on. J .. Taverner, Journ. RoyaTJC.O)' Arts, 
lvi. 346. · · 

(h) Pa.rl. Papers[Cd. 2906]. 
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the Ministry had been somewhat hasty in resigning under 
the circumstances and without any previous consultation with 
the Imperial Government, and that criticism seems clearly 
justified. On the other hand, in the case of Newfoundland 
in 1907 the Imperial Government, in enforcing the treaty 
rights of the United States in the colonial waters, found it 
necessary, in view of the divergence of opinion between the 
governments of the United Kingdom and of the colony, to 
issue an Order in Council under an imperial Act of 1819, in 
part suspending the operation of a colonial law (i). But 
while the iooal government Tesented this step and 11rotested 
violently against it, it did not, despite the taunts of the 
Opposition, resign, but remained in office on the ground that 
the Ministry was not entitled to resign, because they were 
not able to persuade the Imperial Government to accept their 
views of the rights of Newfoundland, and the mode of pro
cedure to be adopted to enforce them. Their action seems to 
have been perfectly constitutional; whether or not a new 
Ministry can be :formed, there seems no justification for a 
government resigning merely to coerce the Imperial Govern
ment, and it is important to note that in the dispute with the 
Imperial Government as to Dinuzulu's salary and martial law 
in 1!)08 the Natal Government did not resign (k). 

But this question remains one of the most difficult of the 
problems of the imperial relations. It cannot, perhaps, be 
satisfactorily solved until :federation is, if ever, accomplished; 
but in the meantime it is obvious that it will not be advan
t:fgeous :for :federation if the several parts of the Empire have 
assumed the habit of disregard of imperial unity. This is 
tli~ 'considera{ion which renders it essential to uphold the 
technical right o:f the Imperial Parliament to legislate :for the 

', 'o '}:· ,' '• • ' 

(i) • l?ttr?; l'<!P~rs;[Cd. 3765]. 
· (fc)-_of.j>a~{.l'ap~rs [Cd. 41~ 

[Cdl432.S],,pp;26aseq .. · ··· 
'. · .. -'- '\:;.::~_~]:¥<~-~ --- . 

· ~- 4195], [Cd. 4328]; of. the summary 
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Empire as a whole, the sole right of that government to con
clude treaties, the power to disallow acts, and so for:th. 

As an imperial officer the Governor is, of course, bound to 
follow the directions of the Secretary of State. Such obedi
ence is indeed expressly laid down in his Letters Patent, 
where it is provided that the Governor is to follow the 
instructions given him either by Order in Council or under 
the Sign Manual, or through a Secretary of State. The 
latter mode is the usual method of procodiue, and nowadays 
the orders given are not usually couched in the name of the 
Crown; nevertheless, the n,uthority to give them must be · 
considered as derived rrorn the Crown, and indeeJ the Secre
tary of State has his power as the mouthpiece of the Crown, 
and in no other capacity. A more or less permanent set of 
such instruotions is oontained in the Colonial Rl'fJUlation8, of 
whioh a revi~o;ed edition has -;just been issued, while u clause 
in tho lif:lt of Bills to which a Govemor is not permitted to 
assent reminds tho reader of the old struggles against the 
habit of Governors aooeptillg presentations. Ai:l late as 1805 
Sir Willimn Denison n,ccepted a grant of 2,0007. ·from the 
people o£ Tasmania (t), and in 1HG7 and 18()8 efforts were 
made by the Assembly of Victoria to bestow on Lady 
Darling the sum of 20,000l. as a reward for her husband's 
services to the Assembly in its contests with the Council 

. which had led to his recall from his Government (m). In 
1871 Sir George Bowen insisted on the more salutary prac~ 
tice of accepting a valuable gift only on behalf of and for 
the rtse·o£ the Governor for the time \;>eing (n), and since tMt 
date the rigid rule has been laid down that no Governor shall 
accept any present from the people under his govE)r:iiment 

(l) :betti~on, Life, i. 274. .. .. .. .... . 
(m) Housb ofCommons Papfrs, 1867-68, xlviii. 630---"70.4,, L~ter; .. afte~ hi~ · 

death, hi!> widow received a pension from Victoria: _Act ;Ni. 362; 1870. 
(n) Ho¥se of Commons Papers, 1872, xliii .. 664; · · 



GOVERNOR AND MINISTERS. 59 

save with the permission of the Secretary of State, which will 
only be granted on exceptional grounds (o). Governors are 
also forbidden to take part in any commercial concern within 
their government-an inconvenient practice which may lead, 
as has been known to be the case, to actions being brought 
against a Governor for private debts in the Courts of the 
colony over which he is Governor (p). 

Th(Ol ifl1perit~,L9()ntrol can be enforced at any moment by 
/ ,the rec&U of the Gov(:lrp.or, who is appointed nominally for a 

term of six years (q). It is, of course, also open to Parliament 
to censure his conduct in any case, and there are various 
examples of efforts to do so, some successful, some not. In 
1868 the conduct of the Governor of Victoria in regard to 
the qumTel between the Council and the Assembly was 
severely criticised in the Impet ial Parliament ; and in 1879 
there was a heated debate oveXS the conduct of Sir Bartle 
Frere in regard to the native war in South Africa, when the 
Government, while avoiding defeat, still found it necessary 
to admit that the Governor had not acted properly or with 
sufficient regard to the imperial authorities (r). There are 
several similar oases of attacks on Crown Colony Governors, 
and in l 906 Lord Milner's conduct in South Africa was 
cTiticised in the House. 

It should, however, be noted that the fact that the Governor 
has acted against his instructions, does not in any way 
invalidate his acts, except where the instructions have the 
force of law. The point used, before Hl65, to arise in the 
c!se of the Royal Instructions given to regulate the assent of 
Governors to colonial Acts. These instructions were referred 
to, though not specified, in the Constitution Acts of the 
several Qolonies, and it was held oy some, with a good deal 
of force, that an assent given in contravention of instructions 

(o) Colonial Regulations, No. 46. 
(p) Parl. Papers [Cd. 3402]. 
(q) Colonial Regulations, No. 7 (ed. of 1907, omitted in ed. of 1908). 
(r) Hansani, ccxliv. 1606, 1865. 
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must be a mere nullity. On the other hand, the instructions 
were often vague in terms, and it would have been very 
inconvenient to make, in each case, a matter of judicial 
decision whether or no a particular Act overrode the in
structions or not. At any rate, the Colonial Laws Validity 
Act, 1865, definitely concluded the difficulty by deciding 
that the instructions should in no case affect the validity of 
the assent, even if they ~ere referred to-ns opposed to 
SJleoifled in detail-in the constitutional instrument. In the 
case of other instructions there can be still less reason to 
ascribe to them the force of lrLW. The Governor should obey 
them, but they are wide in terms, and if he fails •or disobeys 
the matter is one between him and the Secret:Lry of State, 
not a maHer for legal notiue. Of course, i£ hi~:~ nut~:~ are 
beyond tho powers delegated, they may be simply void-for 
example, no Governor could•confer n valid title of honour, or 
t:Llw command of: u man-of-war (8), or so forth-but normally 
the rtct would be, however improper, legally vn,lid. 

By his Letters Jlatent the Governor is also instructed to 
obey tho htws in force in the Dominion of which he is 
Governor. 'l'his instruction, of course, adds nothing to the 
legal obligation of a Governor to obey the law of: the oolony; 
he is in no way above it, and the command merely reminds 
him of the paramount duty of obeying the law. It is a duty 
which may bring him into conflict with Ministers, but it is 

: none the less binding on him for that reason (t). It. was 
/'a!)serted with great clearness by the Imperi.al Government 

in 1§.§.2_~-~i:Ec.Jih~X ... :t:f:J"c.al};~~~LiJl:~._q-,<?y_e_r,.!l:<?~: •.. 9\ .. Jl:!.~~!?.~~~J ..... ~r 
C~a,.rle,~_pa,rling,.bega,_u~e..gL .. hi~~!fZi~i!!K.~.ipg 
the .. f:)}{£~!1-c!~!EE~ _o~ .J?.11 !>Ec:. }n o11_e,y .. ~i!he>11L.Jh~~ .. QQus.en t of 
~.~:!i::.IE~!l:~; and the same rule was laid down in a lo.ng corre
spondence, 1867-1870, between the Governor o£ New South 
Wales, the Earl of Belmore, and · his Ministers, and the 

(s) Colonial Regulations, No. 10 (ed. of 1908). · 
(t) Of. Anson, Law of the Constitution, ii. 279. 
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Secretary of State, regarding the issue of public money m 
the colony ( u). The Earl Granville decided that under no 
circumstances, save those of pressing need, could there be 
issues of public money without the approval of Parliament, 
and he entirely disagreed from the view which the Governor 
was inclined to take, that it would be legitimate to issue the 
salaries of civil servants in advance (x). In 1878 the Secretary 
of State took exception to the action of the Governor of 
Victoria in assenting to wholesale dismissals of civil servants, 
in order to enable the government to carry on for a longer 
period without Supply, which was delayed by the dispute 
with the Council. It was then explained by E,:\i:L ,Mi,~!gtel 
Ilj9§§-l3eacb.. in a despatch of 6th July, 1878 (y), that the 
Governor was bound, above all persons, to see that the law of 
the land was respected, and that he could not by ministerial 
advice avoid that resp~nsibility• In general, he would be 
justified in deciding to accept the advice on a legal topic of 
his law officers, provided that it were given as legal advice, 
and not as political advice, but even then he could and must 
exercise his own discretion. In some cases he might, despite 
the fact that the act proposed could not be asserted to be legal, 
still approve it, but the responsibility was a grave one, and 
should only be incurred in a very serious crisis. The force of 
the reasoning is conclusive, and the instructions still have full 
effect. As was pointed out by Lord Granville in 1810, the 
colonial legislature can pass whatever rules of law it likes, 
but the Governor must not anticipate the passing of such a 
1~ on the adviceof a Ministry. 

The rule has ever since been generally followed in the 
Dominions. It depends a good deal on the precise terms of 

(u) Parl. Papers [C. 2173], pp. 114-132. 
(x) In the Dominions the Governor's warrant is always a necessary pre· 

liminary to the issue of public ~oney under the Constitution Acts. 
(y) Parl. Papers [C. 2173], p. 81. 
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the local law whether the action of a Governor is or is not to 
be deemed legal and constitutional. Por example, in 1896, 
the new Ministry in Canada recommended the issue of certain 
sums by the Governor-General, and his action in accepting 
their advice was questioned, on legal and constitutional 
grounds, by Sir Charles Tupper (z). On the other hand, in 
1908, despite constant obstruction in the House of Commons, 
the Dominion Government were not prepared to advise the 
issue of funds, even to pay civil servants, without a vote of 
Parliament In 1 D07, ou the other hand, the new Ministry 
in (lueensland, heing unable to procUl'e Supply from the 
hostile House, advised the Governor to dissolve, a»d, to mrry 
on the government, asked him to sign warrants for the pay
ments of very large Huml:l. He eonsented to do so on a cer
tificate furnislwd by the Attorney-General, acting as his law 
officer, and not :ts a Miuistljr, thnt there were precedents for 
such n. course-a faot undeniable in Australia, where the 
system of granting Supply is traditionally unsatisfactory. 
His action was bitterly a.ttaeked during the political crisis in 
tho eonutry a~> eoutmry to law, and tho new Ministry on 
taking oifiee, after the reHignation of Mr. Philp, in face of the 
results of th(~ General Blootiou, showed its £1uancial purism 
by deoliniug evon to pay wookly wages without an Act of 
Parliament, and for a long timo hesitated to make good the 
payments, without Parliamentary authority, made by their 
predecessors. 

Much more important questions arise in connection with 
the right of proclaiming martial law. In no self-governir1g 
colony is martial law part of the ordinary law of the land, 

(z) Canada House of Commons JJe'bates, 1896, Sess. 2, pp. 58 seq., 619-714; 
c£. Si1: R. Cartwright, ibid. 1891, val. iii. pp. 4540 seq. The Government 
retorted that the late government should httve obtained Supply instead of 
spending the session just before Parlia1nent e~pired. Ly efH.ux o£ time on an 
attempt to coerce lVIanitoba. Cf. Egerton, Canada, pp. 322, 323. See also 
Sir C. Tupper, ibid. (1896), p. 1657, on a Governor's duty. 
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and therefore the action of the Governor is not exercised on 
any statutory basis. Nor is there in any proper sense a 
common law right of proclaiming martial law; it is no part 
o:£ the prerogative to set up by a proclamation a state of 
affairs different from that prevailing under the law of the 
land. On the other hand, a proclamation of martial law 
does not necessarily involve any illegality, nor in any case 
can the mere proclamation be in itself illegal, however in
judicious it may be. For, after all, such a proclamation 
merely means that a disturbed condition of affairs exists, and 
that the government is determined to resort to extraordinary 
measures tQ pnt it down. Such measures may be o£ two 
kinds : in the first place they may rest on what is the 
undoubted common law of the Dominions, which base their 
law on English law, that every person, and above a.U every 
government official, is bound to s~are no steps to secure the 
supremacy of the law and to repress disorder and rebel~ 
lions (rt). In the second place the government may mean to 
go beyond this and to violate law by taking steps which in 
their opinion are necessary, even though in strict law they 
would not be held by Courts justifiable under the first 
ground. In thos~ Dominions in which the Roman-Dutch 
law prevails there is no difference in the legal aspect : the 
ground on which action, which would normally be a disregard 
o£ the ordinary law, is justified-8alus reipublicce suprema lex 

-exists also in .that system o£ jurisprudence. 
It may, howev;er, .be assumed as certain that in a case o£ 

th~ proclamation. of martial law the government will exceed 
thl3 powers which belong to it at common law, and will 

(a) ··S~~ DJr;ey, La,yJ/;(J.ftM ,ponstituti9n, ed. 7; pp, 533 seq~· and the .seriesqf 
~ll-rJ?iq!1>s,)n,the L(lw.;Q~q,rt~rl'!( Revi~w, :1e,viii. The only new m!l,t!'lrialS of· 

. ,,~'Orpo~!lce axe the. ~~q.):laae~i 1'ilonko .v. Att.-(}en. of Natal, It,,:~,.{l907·~ ... 
.(li.;,;e~ 93;'AJH, whic · y e~~al:Jliah t,he.<j.Qctrines airt!ah: ruinil~teti, tli'~t .· . 

· ·· ~:q.,fl+it\Jt. ·· .· · · a.n.Y: ~~terferen~~ of the Law Qqurl~ ·~;ll. t4~t~! • 
•··• · · · ···· · til:L;J;.le~!'l<l!iense, Q£. Cl~,!l;3J.T. S. 413:< · 

"'.~;~i:~0):1~(:··:' >~\ 
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violate rights beyond what is permitted by the law. It is 
well to remember that much of what is done under martial 
bw is in no way contrary to the ordinary law of the land, 
which permits what are usually counted as rights to be 
over-ridden by necessity, but in every 'recent case of the 
proclamation of martial law there has been passed an In
demnity Act to cover all acts done in good faith by the 
colonial government. In 186G-7, the New Zealand Govern
ment had a dispute with the Imperial Government over the 
terms of a Bill passed by the colonial Parliament to indemnify 
the goverurrwnt for steps taken under martial law in 
repressing a native rebollion. The 13ill was r~»served and 
not sanctioned by the Imperial Government (b), because it 
was not limited in terms to making valid acts done in good 
fn.ith by those oHicers nngnged in suppressing the revolt, but 
was a simple indemnity for ,;.tll persons aoting by inBtructions 
of any offioer without qualification, and the imperial pre
cedents ::;how thn,t an Indemnity Aet if confined, as it 
properly should be, to acts dono in good faith, leaves it 
open to the Courts to puniHh wanton cruelty perpetrated 
by perBons who fancy that the proelarnation of martial law 
leaves them free to oo1nmit any illegality((:). 'rhe most 
recent oases of Indemnity Acts in the Cape (Nos. 4 and 10 
of 1902) and the Natal (No. 22 of 1H02) after the Boer war, 

·during which the Governor had perfo~ce to disregard the 
·ordinary- law, were restricted to acts done in good faith .in 
the process of carrying out the repression of the. distm:ha,t;tces 
ill; We colonies due to the wq,r and the rebel1ions. O:q f~.e 

·.~:other:. hand, .the Indemnity .Act passed 1906 
: {N~~:cpl). to .•cover .the acts done 

'tJ:tes1ippr~ssio:ri .of· the. rebellion 

;,1;ear w~~;ie~posed to some criticism .,.,.,,""'.·'·~'1:..,.,;.\'Pu~uuLw:: 
. {·~ .• ·(~l;;~i~:¥e:la~f\:Parli~ff!entar1/ ·. · · , 
·;·] ....... ·. ?''(r~: W,ti~~tv~:]l!(~f!e~~~q,,· ~t7st. 
<' ~·:':·- -. . ;>,L -, '- :"'': ~.< ,-,,;','>>~_::,-.~.' ., ".::,.-· J: ~-c . \':. ·- .. -, ·-.-,' '~'.',{,'·:;fS·., 

~;'·<.:'!· -- ,, 
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the colony, as its operation was not merely retrospective, but 
contemplated the legalization of steps to be taken for the 
further suppression of the revolt. It was, however, sanctioned 
by the Imperial Government, partly because it was desirable 
to terminate the rule of martial law in the colony, and the 
colonial Ministry were not prepared to withdraw martial law 
as long as there was no Indemnity Act in force (d). 

Serious pTOblems have also arisen in connection with the 
proclamation of martial law by the Natal Government in 
1907, and the continuance of the system in 1908, though as 
a matter of fact little use was made of its provisions. In 
the first place, the difficulty arises whether martial law can 
be proclaimed unless there is actually armed insurrection on 
a large scale in the colony. The reply to that question seems 
to be that the mm.'e proclamation in itself can hardly be 
illegal. Secondly, it may be doybted whether the operation 
of martial law in such a case can possibly be legal. The 
answer to this seems to be that the matter is one entirely 
for the Courts to decide. The Privy Council has laid down 
in the cases of JJfarai~ (e) and Van Reenen (f) that the 
Courts should not and are not entitled to interfere in a 
case in which ther,e is actual war being waged, but it 
is still for the Court to decide whether there is war 
being waged (g), and whether its jurisdiction is ousted-:-a 
matter of fact rather than of' law. Thirdly, it is doubted 
whether the Governor is bound to act on ministerial advice 
in proclaiming martial law. The answer, if the mere legal 

• 
(d) Parl .. Papers [Cd. 3247], pp. 36, IJ2-94, The Act declares done in 

good faith all acts of ci vii or military officials, hut other persons' acts are 
cQvered only i:f done under direction of such officials or in good faith: 

(~) L. R. [1902] A.: 0. 1!)9. 
(f) L. R. [1904] A. C, 114. Cf. Natal case, Msolo and Gwana v. 

Part. [Cd. pp. 8, 9. . . .. . . 
. HiiJs)m'ry's. Iaitguage in J'ilonko v. A~t.-Gen. of _N"atal, L. R; 
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point is considered, is clearly in the negative, inasmuch as 
the Governor is not and cannot be bound to accept the ad vice 
of Ministers on this or any other topic. But it must be 
admitted that it wouhl be a very strong step for a Governor 
to decline to declare martial law on the advice of Mi11isters. 
They are responsible for the government of the country, and 
if they assure the representative of the Crown that they can
not maintain order, the Governor assumes a serious burden 
of responsibility if he declines their advice without being 
able to procure Ministc-1rs in their place (h). It follows, 
therefore, th11t in suclh a mattor the rule of following the 
advice of Ministers must nearly always prev::il, provided 
that the GovernoT does not manage to secure the modifica
tion of his MiuisteTs' proposals by the exertion of his personal 
infiuenco. Similar oonsidomtions ah:n apply to the use of 
the imperial power of dir>illowing Nrwh Bills Its Indemnity 
Dills (i). Disallowauoo would amount to a declaration that 
the coloninJ goventment had bonn gnilty of mismanagement, 
and that tho ImporinJ G-overnment. did not consider it com
petont to govern, a eoneluNion whieh would logioally demand 
that the Imperial Government should assume the eoutrol 
over the eolony. 

One. or two further points in the relations of the Governor 
_ nnd his Ministers may be mentioned. The appointment of 

/'~q~wernor is now never made 90ntmry JO. tht:\~is,h~s of the 

(h) Cf. Hansard, 1908, clxxxv. 336, 672; olxxxvi. _1076. 
(i) On martiaJ law in 'Natal, o£. the debate, Hansard, 1908; oxc. 102-129, 

on'theindemnity Act, ibid. oxciiL 2101, aL; and 11ee :Pa,·l. Pape1·s [Cd. 41~4], 
·-;~_[OiL 4195], [Cd. 4328], at pp. 88 seq. of which _the Aot No. 5 of 1908 is 
- , p:r:i'!lie~, and on p.103 are given the objections ofRis Majesty's Government 
·:, t,o fhf);~{;'t, __ as giving protection to improper acts. ~ The .same Pape:rs contain 
· _';1:·~~~ ,•,ilcirri?~J.}o!Jdel:l.ce as to the stoppage.- of ;;J>ini~J:U;It:s, salary, --which the 
~J:~ij;~9)o:llial, gQ'l)~tn-ment finally decided to pay in t~~;~~~pro'f a contribution to , . 

t~'};;"tll$l)oi-?~~~',cif•li~~:c1!lfence ((Od. 4328], -p. 32). ·.·See ti,-lst>;p:~\19 for the G~vernor's · 1 

•. );·.:·;~'vi_~w Of ~~·jJripropriety' o'f. the continuance .of.• m~#iallt~,.'\". :When no war' was 

- ·~ttl· ,~~.··-P.·_-:_._1_·_._ •. n,·~.;-~_ .. :.'_,~r~~h~::~~;tf ·; ,_ ·,,,.. -~, ;. (·; _;; ·.;'·<~}~~ t:·~:: ~ ,.,~ .. -r·. , ·:~ ~ ·-~~_::~.~~-~:ii:.i_~?···-• 
' , ',,'. :~ ·j ' ,),:,;~;~~,t~i~0:!l;;::{: e 

"._ : ---~\~/·~~: ,::. :r ·:·:.~-. ~;~.:t.::~: / ::· 
:;-(~~- ?!·\;-- ,,:<.: •''-•!);' 

"''"•:,, 
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}t(iJ:l.is~ry, At one time the colony was assumed to be ready 
to accept any person whom the Crown might deem fit to be 
appointed to govern, but after the refusal of Queensland in 

/ 1§~~ to accept Sir. Henry Blake as Governor, followed by 
the refusal of South Australia to accept the Marquess of 
Normanby, the sounder constitutional doctrine was estab
lished that the colony should in effect be told of the nature 
of the appointment proposed before it was formally con
cluded (k). This of course falls a great deal short of 
allowing the colony to select its own Governor, as the l'ight 
of suggestiqn has not yet been formally conceded. But 
there must •always be the power of choice in the Crown 
under the present system of constitutional government in 
the Colonies, since in the Governor lies the power of inter
vention on behalf of the imperial interests, and on him 
devolves the duty of keeping -the Imperial Government 
informed of affairs affecting imperial interests. The move for 
local appointments that has been formally made by South 
Australia ( l) and whioh is now becoming a formidable one in 
the Australian States-even in Victoria the lower House is, 
as shown by a debate in 1907, when the government majority 
sunk, despite the Premier's intervention, to two, clearly in 
favour of it though the plan is not accepted by the govern
ment and though the delegates of the States at the con
ference of 1907 decided in favour of the retention of the 
existing system-,..ignores the great difficulties in the way of 
any such arrangement. To the Imperial Government the 
G~vernor is the means of exercising imperial control, while 
the colony or State benefits byhaving at ~ts head a man 
who, whatever his flemerits, is yet not .a party politician, and 
,who can be expec~ed .to be. iJ::npartiaLia,.~,.,Q:r~~"''"hh"®J·local 

(k.) l'arZ. Papers [C. 5828]. 
(t) Se~m'&li/ IJebates, July 29th, 1908; .Legislati,ve CounoiZ 

JJebates, Aug. 18th; Sep.t. · 30th, Oct. 7th, 1908 ; Age, Aug. 6th, 1908; 
· .Register, Oct .. l!!t11:9QS. · 
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man the Imperial Government could not expect the sn,me 
readiness to understand their views, or the same lack of 
prejudice in p:uty questions. 

As long as tho Governor remains in t~at position, it is the 
duty of tho Ministry either to support and defend him or to 
resign, and to ltmve him the chmwe of getting new Ministers 
who will defend him. rrhe only exception to this rule would 

fappear to be in the case of :1n ~~5:~~~s to the O~£!Jh_e 
' removal of an obnoxious Governor; sueh an address would 

__ .,.,... ' ' • -···· • ' ···:·'"":~, ... -"""'"'" ><•- -~--~ 

clearly he within tho Tights of a legisl~turo, an~L would be 
the proper Inodo of procedure in suol~n G,9,-SC7. lD.xarnples are, 
however, on reoord of proooedings tantariwunt to ~·~yot~_of 
eensure boing passed or pr<JLHJsed. ..!E~?L it was proposed 
to·~;ensure Sir William Denison for himsolf affixing the soal 
of the coi(;'i';y ·t.~; .. ~~-"i-;;:;~;rg.-;·~"'T~r which his government 

declined to accept, rospons1hility, but the attempt failed on 
tho previous question being moved (m.). In 1 H77 the 
Governor of Tasmania was prououuced by the Assembly to 
have. made imte!mrate statements, and to have oonsequently 
rnado wrmig deductions from the statements (n). In 187H 

• an attompt was made i1~ {;he Assombly oJ' tho Q~r>!do resolve 
that the Governor had acted beyond the soope o£ his eonsti
tutional duties; that his acts had been prejudiaial to the 
interests of the colony, and had delayed the terrniuution of 
the native rising; but the Speaker ,pronounced the resolutions 
out of order, and the Governor was upheld on the real issue 
by the constituencies (o). In 1.87Z._Jh!LM!!:r<J.Y,~§l§_,Qf Nor-• '" .... ~''"···-~ ......... -,._~"'"'"'"'~""-~""~-"""'""""'"''~',"' " --~ 

Il1anb~.~d,eclined to make a cert!lin appointw.e:ut to -the 
Legislative Ooun.cil of N e~~~al_~ while a vote of censure 
was impending against his Ministers; whereupon Ministers 

. . 
···.(r>!'). Ne":~~~~-~~~~f9:.f§£!M~~J!.~ .. -d~~~1J'JIJ.(U~~,i,.,.a.t7.'7"'"743. 

•. (n)., ~anHt "legtslatwe Couna1l Journaltr, 1877, Sess. 2,- No. 45; Sess. •4, 

No/19. , . . .. 
(o). Cape House ofAasembl¥ Vo.te.s anrk, h:PG.~ed.i.fift• Ma~#j,i;,liil.~f8, , 

. . ' ': . ~~~_.;,..:...,...,,."':'":7'7'""'"~'~"'·--"":;··~ ''_;'~:.'.·>">.: . ,. ' 
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laid the papers before the House of Representatives and 
secured a vote of censure against the Governor for taking 
notice of matters pending in Parliament. The Governor 
urged that Ministers should support him in Parliament or 
resign, and leave him free to get a government who would 
support him; but Ministers would not resign and would not 
admit that they were bound to support him, but reiterated 
complaints that he had not accepted their advice ex initio. 
The Governor was, however, upheld in his action by the 

Secretary of State (p). Again, in 19QS.Lt1~~,,~1!~~!?,-,:>],~!?,-~ 

1)arli,:;~2ED,t:;Elied to the speech from the Throne in an 
a~dress wh~h practically censured the Governor for granting 
Mr. Philp a dissolution in 1907 against the desire of the 
Assembly, but no further steps were taken to proceed against 
the Governor for his action. 

It may be added tbat a Gov~rnor has various duties to 
perform under Imperial Acts and not as a colonial officer; 
e.q., under the Fugitive Offenders Act, 1881; under the 
Extradition Acts, 1870 and 1873; under the Merchant 
Shipping Act, 18H4; under the Territorial Waters Jurisdic
tion Act, 1878; under the Army Act, 1881; under the 
Pacific Islanders' Protection Acts, 1872 and 1875; under the 
N aturali~ation Act, 1870, &c. In all these oases the Governor 
should consult his ~finisters, even if he does not accept their 
advice. It is true that he is not legally bound to do so; 
compare, for instance, the Pacific Islanders' Protection Act, 
1872, which distinguishes between Governor and Governor 
in. Council ; but the propriety of his doing so is manifest, 

, ,and he has no executive means of action save through 

~~isters (q). 

(/NeYf ,Zi'i}}.tihWl:-~a~~{le, .. ..T!!!l.~ .. n.§.t,.18 7 s. 
(q) Of. Farl. Papers, H. 0. Hl4, 1.890, p. 8 (opinion of Canadian Privy 

Council). The Australian Navigation Bill [Od. 3826] and the New Zealand 
Act· of 1903 transfer to the :Ministry the duty of sanctioning prosecutions 
under the :Merchant Shipping Act, 1894, s. 457, and, if Lot altogether 
int1·a vires (save under sects. 735, 736), the practice is common sense. 
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OHAPTEH V. 

CAUINWl' GOVERNMEN'l' IN THE DOMINIONS. 

h is a striking fact, however it may be explained, that in no 
colony has any real change been made from the established 
rules· in force in tho Unitod Kingdom as to the m'ode of 
conducting government under u Parliamentary executive. 
All the formal rules which are in forco in the E~glish Par~ 
liamentary system have been adopted as the basis 0f colonial 
responsible government, and deviations from the model are 
few and unimportant. Vurthor, tho great majority of the 
rules aetually observed arc Il4(lr("ly oonstitutional practices, not 
legal regulations. As late as 1892 the Imperial Government 
(leclined to aecopt a proposed clause in the Natal Constitution 
.Act in whioh it wa.s bid down that tho Ministors should oon
stitute the executive Council, on the ground that such a pro
vision was out of place in a Constitution Act df which the 
primary object is tho creation of legislative chambers and the 
regulation of their :!'unctions, while tho obj oct in view would 
equally well be obtained in another way. "In fact," Lord 
Knutsford (a) wrote, "throughout the Colonies the resigna
tion by colonial Ministers of their seats in the executive 
Council is rather a matter of unwritten practice than of 
positive law." In every case save those of Canada (b), its 
provinces, and the Commonwealth (c), the executive Council 

(a) Part. Papers [C. 7013], p. 41. 
(b) 30 Viet. c. 3, s. 11. 
(<J) Constitution, s. 62. The Victorian Acts, Nos. 1075, s. l:J, and 1864, 

s. 8, make certain Ministers members of the Council, but do not constitute· 
it, Parl. Papers, H. C. 70, 1889, p. 35. So the South Australian Act, 
No. 2 of 1856-1856, s. 32. 
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owes its official existence formally to the Letters Patent issued 
under the prerogative constituting the office of Governor. 

As a matter of fact, the members of the executive or Privy 
Councils of Canada, Tasmania, Victoria and the Cape do not 
resign their seats when the Ministry of which they are 
members ceases to hold office. The position of such members 
of the Privy Councils of the Colonies may be compared with 
that of the ordinary members of the Privy Council in 
England, but the parallel is not exact. For in passing 
Orders i.n Council in England any Privy Councillor may 
serve as one. of those summoned to be present at the making 
of the Ord"er-and as a matter of fact very many, perhaps 
the most, of such Orders are made without the presence of 
more than one or two Ministers at the outside ; as far as can 
be ascertained there is no parallel to this practice in the 
Colonies, where the member,;hip ol the Privy Council is purely 
honorary, giving the member the right to the title Honourable 
and to the special precedence assigned to Privy Councillors 
not of the Cabinet, and to be present when the Governor is 
sworn 1n. • 

This survival has no special value (d), and, as explained in 
1892 by Lord Knutsford, the more convenient practice is that 
the members of the executive Council should resign office 
with the fall of their government; if any executive councillor 
refused to do so, the same result could be produced by dis
missal by the Governor, who has full power to do so under 
his Letters Patent. In another respect, also, the Colonies 
h&ve retained the practice of the Imperial Parliament in an 
inconvenient fashion, viz., in requiring the resignation of 
members of Parliament on appointment as Ministers, if they 
are members of the elective Lower or Upper Houses. Fortu
nately there are signs of the disappearance of this inconvenient 
and unnecessary custom ; it is not in force in the Common-

;(:i) df. Harrison Moore, CoJ'mnonwealtk of Australia, pp, 224-226. 
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wealth of Australia, in New Zealand, South Australia, Cape, 
Natal, the Transvaal or the Orange River Colony, and it is 
probably only a question of time for it to disappear from all the 
Dominion P:1rlittments. Mr. 'rodd (e) indeed was opposed to 
the change as tending to increase the instability of Ministries 
by lending itself to the custom of frequent changes of the 
personnel of the administration, but the counterbalancing 
disadvrmtages of unnecessary elections and waste o£ time are 
of much greater weight, especially when it is borne in mind 
thnt the length of a Parliament in the Colonies is usually 
much shorter than in England, usually three or .at most five 
years. 

The chief differences between the colonial Cabinet system 
and that of the U nitod Kinguom arise from the lack of the 
same dearly defined parties in the Colonies. All sorts of 
problonm m·o mtwh Rimplo:» for colonial governments to deal 
with than I'm tlie Imperial Parliament; there is much more 
dernceracy in tll(:l air, nn<l there are comparatively few vested 
interestR to attaok. It is indued proeisely in Australia, where 
the old I~nglish idoaB o:f: landholding wore oarried out in their 

• entiroty, that Ow riBe ol' a very l:ltrong Labour Party has been 
seem. In other Colonies it is ver·y diJHoult to see much fundtt~ 
mental distinction between the parties, however rendily they 
may attack tho aotual administration of the other side. '11his 
±act explains the two contrasted sets of phenomena in the 
case of Canada and the Australian Colonies; the lack o£ grave 
political ,differences may manifest itself either in the continu~ 
anae in office of one party for many years, or in the oonsta.nt 
change of Ministrit3s, none o£ which can find any special 
ground on which to retain hold o£ the State machinery. In 
the Commonwealth there have been in the eight years from 
1!101 no ~ess than five quite distinct Ministries, none of 

(e) Part. Govt. p. 60. 
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which have had any really solid support: the government o£ 
Mr. Deakin relied on an alliance between Labour and Protec
tion, the preceding government, that of Mr. Reid, on an 
alliance between his followers, who were mainly Free Traders, 
and those of Mr. Deakin, who were ProtectioniRts, against 
the Labour Party (f). In New South Wales there have 
been thirty-three Ministries since 18-56, and in Queensland 
twenty-four since 185!:1 ; there parties, in 1008, were almost 
equally divided between the followers of Mr. Kidston, of 
Mr. Philp and of Mr. Bowman. There have been since 
responsible. government thirty-nine Ministries in South 
Australia, -thirty-two in Victoria, and twenty-four even in 
Tasmania. In Canada there were at first far more strictly 
defined parties, and they shared power under the auspices of 
Sir John Macdonald and Mr. Mackenzie from 1867 up to 189o. 
Since that date, however, the ~ircumstances have altered. 
The definite acceptance by the Liberals o£ the policy of closer 
relations with the United Kingdom, and the settlement of 
the troubles as to religious education in Manitoba, have 
combined to render the dividing lines between the govern
ment and ' the Opposition very slight, nor is there much 
prospect o£ their revival in force under the existing regime, as 
shown by the election of 1908. In the Cape, politics, after 
a good many vicissitudes, have settled down to a condition, 
when party differences are certainly weakening, while in 
Natal there can hardly be said to be any opposition on points 
of principle between the parties, which are :formed :from time 
t~ time, though they may differ on points o:f administration. 
In Newfoundland, to judge :from the addresses of the party 
leaders at the 1908 election, the government and the Opposi
tion vie with each other in efforts at valuable reforms, and 

(f) Of. Times, Nov. 7th, 1908; Age and Argus of that and following 
dates. Mr. Fisher's government again rests on a coalition. 



7 4 UESPONSlBLE GOVERNMENT lN THE DOMINIONS. 

differences concern men rather thn,n men,sures. In New 
Zealund, during the long Ministry of Mr. Seddon :from 1893, 
there was no serious Opposition in Parliament ; there were 
critics and opponents of particulo,r proposals, but the system 
of party govcrnrnont may be said to have been in abeyance. 

Under these circumstances it is not surprising that in some 
respects Ministries are rather deficient in coherence and 
decision of poliey, and that the habit of ready obedience to 
the head of the Ministry dooR not always obtain (u). It was 
noted rr~ccntly, appareni:ly with some surprise, in a leading 
colonial journal that, t,hn Promier of Yietoria in~isted on his 
colleagues discussing matters with him and ob'taining his 
approval boforo tlwy introdueed them to the public as being 
tho propo~aJs of the government. 'l'he Commonwer1lth 
Govennnont in 1!l07, rlrn·ing the illness o£ the Premier, 
found almost open war l~twoun tho Treasurer and the 
Mini::;tor for 'I'rado and Customs, and the result was tho 
resignation of the former on tho ;~oth July, W07, which, 
how<wor, was apparmrtly regardod as on constitutional 
grounds qnito unnoeos:,;aTy. Further, hiH successor Bxpressed 
himself as uot prepared to carry into effect certain. under
t:tkingH as to the quo::>tion of StatcJ debts given by the 
'l'reasurer to tho Stn,to Prurniors, a condition of affairs hardly 
conceivu.blo in the United Kingdom (h). At the same time 
all sorts of coalitions are possible, and in these cases Ministers 
ean hardly be said in any way to form a homogeneous body, 
and there has been debated frequently of late whether the 
whole system of party government is not out of place tn 
Australia, and some sort of eompromise should not be instituted 
under which the defeat of one Minister shall not affect the 

(g) Anson, Law of the Constitution, II. 1, 124 seq. 
(h) Of. Reports of Brisbane Conference, May, 1907, and, of the Melbourne 

Conference of May, 1908; and 6ee New $outh W:ales ].>arliamentary 
])ebates, pp. 970 .seq., especially p. 991. 
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position of any other. Similarly determined attacks were 
made during 1908 upon one of the colleagues of the Premier 
of Victoria by papers which professed no desire wha,tever to 
see the government out of . office. And a good deal of 
surprise was expressed in the same quarters, because in 1908 
Mr. Deaki,n threatened to resign office, if he could not secure 
loyal support from the Labour Party (i), 

Naturally, where ideas of the responsibility and solidarity 
of the Cabinet are so feeble, there is no attempt to put in 
force the doctrine now ac:cepted, perhaps, almost to an 
extreme degree, in the United Kingdom that a Government 
defeat is followed by resignation of the Government (k), Of 
course, if the rule were applied only to small matters there 
would be some precedent for it in English practice (e.g., the 
defeats of Mr. Balfour's Administration in 1905), but the 
disregard of defeat may extend ~o large issues without any 
special notice being taken by a government. For example, 
the Commonwealth Government allowed itself, in1907-l908, 
to be defeated repeatedly in the House of Representatives· 
over the tariff, and that, too, on matters in which the 
Treasurer had declared himself absolutely determined to 
make no concessions, without any notice being taken of the 
fact. 'l'he sense of party loyalty in these matters is weak, 
and no government in the Colonies would accept dismissal 
except on a direct vote of no confidence, or on a crushing 
defeat at the polls, as in the case of the JVIackenzie Govern
ment in Canada in J87K, or of Sir C. Tupper in 1896, or of 
Mr. Philp's Government in 1908 in Queensland. 

As in the case of the Imperial Parliament, the theory of 
the Government is that an adequate number of Ministers will 

(i) In the reBnlt the government yielded, and appointed a Royal Com
mission to inquire into the Post Office. Of. Parliamentary Debates, 1907-8, 
No. 79, &c., and for their final defeat, ibid. 1908. 

(k) Anson, op. cit. pp. 133 seq. 
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sit in the Upper Chamber, but the tendency hn,s undoubtedly 
heen for the Ministry to disregard the claims of the Upper 
House. In Victoria, during the constitutional crisis as to 
the powers of the two IIouses as regards taxation, there was 
on1y one member of the Ministr-y in the Upper House, and 
he resigned office, as he was in disagreement with his col
leagues on the points at issne, leaving the governmeilt without 
a spokesman in the Oounoil. 'l'hore are now usually two 
Ministers in the Counoil. In Now 7Jealand, since 187fi, the 
governrnent have only kept one Minister in the Council, 
despite the proteAts of that body ; while in I 877 the Council 
of South Australia aetually deprived tho solitary:rApresenta,
tive of the govorumcmt in the House of his control over 
government hltRinoss, doHpito the protest of tho Governor. 
In Canada tho wmn1 <mstmn is to hn,ve at least two memb<:>rs 
of tllo On,hinot in tho 8t'H:th~ awl in tho Commonwealth there 
iH nlways Oll!l M illiHtnr, and i'10moti moH two, in the Senate. 

There iR, however, ono poenliarity in oolonial Cabinet 
government wl1iuh ha~ no proeiHo pamllol in the government 
o£ }iJnglan<l. In o:wh Ca1>inot thoro are, as a rule, some 
momhorH without portfolio or <Infinite dutiuR. In tlw Common
wealth Chhinot thoro is tho Vioe-Presidont o£ the oxecutivo 
Oounoil, who has no dofinito offioo, and also IUt honorary 
Minister ; in tho States o£ New South Wale~", Victoria, 
Western Australia, aud ClueenslaHd (l) there are Ministers 
without portfolio ; while Newfoundland has aot-iially often as 
many as four Ministers without portfolio, retaining, perhaps, 
a tradition of the earlier times when an e~ecutivo Council (rft) 

(l) Arrangements are made by an Act of 1908 of South Australia for an 
honorary Minister there. See South Australia Itouse of .Assernbly Debates, 
1908, pp. 166, 206. 

(m) Of. the provision in New Zealand for the possible addition to the 
executive Council o£ twu Maur·i members (paid) by an Act of 1873, Consti
ttdion and Go-vernment of New Zealand, p. 168. The suggestion (ibid. p. 170, 
n. 1) that this part is spent is negatived by Act No. 22 of 1908. 
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was simply a collection of those persons whom the Governor 
thought likely to be able to tender valuable advice. On the 
other hand, of all the South African Colonies only the Cape 
has found the system of advantage, and South Australia for 
some years had a small cabinet of four members, now in
creased tp six, plus the Chief Justice, whose inclusion is 
decidedly a relic of an older order of things; while in its 
reduced circumstances since federation the State of Tasmania 
finds four Ministers enough for its needs. In the case of 
Canada the appointment of Ministers without portfolio is not 
in favour; .but the curious custom, derived from the English 
practice, e:Jrists of having a Minister who is not of the cabinet, 
viz., the Solicitor-General; and inN ew Zealand the Attorney
General may be a member of Parliament or not, and in the 
executive c~mncil or not (n). 

As is natural, in view of the. comparatively small size of 
the population in the responsible government Colonies, the 
Ministries are not very large. In the Commonwealth there 
are nine in all, including the Vice-President of the executive 
Council and an honorary Minister. In New South Wales 
and Victoria there are eight, with additional honorary 
members. In Queensland there are seven, in Western 
Australia six, and sometimes additional members. In the 
South African Colonies the Cape, the Orange River Colony, 
and Natal are content with five each; the Cape having, in 
addition, two Ministers without portfolio, while the Transvaal 
has a sixth member. New Zealand has eight members, all 
-with appointments, and Canada fifteen. The departments of 
government are very variously divided in the different 
dominions. Canada has departments for tra'de, public works, 
finance, railways, customs, inland revenue, marine and 
fisheries, justice, the post office, the interior, agriculture and 

(n) Act No. 22 Qf 19081 s. 12, 
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statistics, militia and defence, and for provincial affairs, viz., 
the department of the Secretary of State, which also controls 
the department of printing and stationery. The Prinie 
Minister looks after the Indian department, and is also a 
member of a finance board, consif>ting of the Minister of 
]'inance and five Privy Councillors, who consider any point 
referreu to them by Council. Now Zealand has departments 
of the Dominion 1:3ocrotary, treasury, justice, post and tele
graphs, trade and customs, industries and oommerce, labour, 
agriculture, mines, railways and public works, Crown lands, 
defence, education and marino. The Corrimonwealth has . 
departments of extorrml aJrairs ( o), tho Attorutly-General, 
home affairs, treasury, trade and customs, defence, and the 
Postmaster-General's department. 'l'he Australian States 
vary in detail considombly; hnt thoy have, as a rule, depart
ments of Lho ( Jhiof or Oolonia.l. Soorotary, the Attorney-General, 
lands, public worb;, treasury, education, mines aiHl railways, 
which a.gaiu aro variously grouped under the Ministers. 
Por oxamplo, in N(1W South Wal.us there are the following 
Minishn·": l'rmnim aud Attornoy-Gonoral, Colonial Seeretary 
and Seorotary of Minos, Colonial 'l'roasnror and Minister for 
Hail ways, Secretary for :Lands, Seoretary for Public Works, 
Minister of Public Instruetion, Minister for Ag-riculture. 
In South Australia tho Premier controls public works and 
edueation, the Ohio£ Secretary is Minister of Industry, the 
'l'reasurer is also Attorney-General, and the same Minister 
controls Crown lands, agriculture, and the northern territory, 
but these duties are in process of re-arrangement on the ii,
croase of the Cabinet to six members. 

In performing their duties Ministers have no Parlia
mentary assistanee in the shape of Under-Secretaries, &c. 
Each State Department is controlled under tho Minister by 

(o) Harrison Moore, Commonwealth of Australia, p. 231. 
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a deputy head, variously styled in the various Colonies and 
with varying position, but the Minister himself is expected 
to do a good deal, even of the minor work of his department. 
This is no doubt a direct survival of the time when the 
Minister was properly an official >vho was the directing 
spirit of the office and not a busy Parliamentary officer. 
Further, the ·Governor in some cases takes a very real and 
active interest in the process of government. The system is, 
perhaps, seen in its most complete form in Canada, where the 
work of government, apart from petty detail, is done by the 
Cabinet sitting as a whole. Its decisions are embodied with 
explanator; reasons in minutes, which are then submitted to 
the Governor-General for a.pproval. On receiving his signa
ture they become Orders in Council, and until they receive 
that approval are of no effect. The system has been 
criticized as clumsy, but it seemsJ;o have the great advantage 
of securing the fullest information as to the official acts of 
the government being given to the Governor-General, and 
thus enabling him to make such representation as he may in 
any case deem necessary in imperial interests. A somewhat 
similar system obtains in Newfoundland, but the Governor 
actually signs the minutes of the Council in a formal sitting 
~t which he attends. In the Australian States the GQV"ernor is · 
ex officio the President of the executive Council, but it is not 
customary for· the Governor to sit in Ql!\9~:get, the ~&.a 

rul~.~9.ti.:ggjll;,.l;M,~~~g,t;t~J.,,;,,,J;.h,e.,f!~Praetice applies to· the 
Commonwealth. In South Africa the usual usage also is 
t~t the Gov~rnor d_oes not preside at Cabinet meetings, put 
there 
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the case of the disturbances in Natal in 1906, which n:tturally 
call for the more full consultation of the Governor, as the 
latter represents the Imperial Government, which, through 
it:o colonial garrisons, has a special interest in the affairs of 
the South African Colonies. 

'fhe position of the Agent-General is anomalous. It 
partakes of the nature of a. resident Ministry (q), a consul, 
and a commereial agent, hut in prautice the latter feature is 
most prominent. Lately, however, in connection with tho 
re-organisation of tho Colonial Office, it has been suggested to 
make the High Commissioners awl Agents-General serve as 
links between the oolonial and Imperial Govern\nents; how 
far this will be done remains to be seen (r). In nuy case the 
office haB great value aB maintaining in Bngland :tn officer 
able to speak with authority for the Dominion or State which 
he ropresollt:-;. • 

(q) Now Zoa,land I'm· I. l'ttJH'rs, l K7\J, ScHH. 2, D. 3; l'a1·l. P!tpw., [C. 25U4J. 
(r') l'ttr·t. l'ttp1'1'.< [Od, ;J7!!0:J. 

• 
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THE POWERS AND PRIVILEGES OF DOMINION 

LEGISLATURES. 
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IT has been decided by the Privy Council, in the important 
cases of Rog. v. Buralb (a), Hodge v. Tlte Queen (b), and 
Powell v. Apollo Candle Co. (c), that colonial legislatures like 
the legislature of British India are not delegates of the 
Imperial Parliament, and that the words "peace, order and good 
government" confer the fullest legislative power possible (d). 
The legislatures, therefore, are •not subject to the rules 
regarding the exercise of delegated power, and in particular 
to the regulation that a delegate must not further delegate 
his power. In the last case the question at it>sue was, in 
effect, whether the legislature of New South Wales was 
competent to delegate to the Governor the duty of fixing in 
certain cases the rates of customs duties to be levied in the 
colony, and the decision was in favour of the validity of the 
act. It is, of course, true that in a certain sense the colonial 
legislature receives a power which could be exercised by the 
Imperial Parliament, but that power it is to exercise in a 
completely free manner, subject only to the doctrine that its 
enltctments must not go beyond the limits fixed for colonial 

(a) L. R. 3 App. Cas. 889. . 
(b) L. R. 9 App. Cas. 117. 
(c) L. R. 10 App. Cas. 282. 
(d) Riel v. R., L. R. 10 A. C. 675; cf. Lefroy, Legislative Power in Canada, 

p. 214; Harrison Moore, p. 129. 

K, G 
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legislation in gener~l and for the particular legislature by the 
act or acts constituting it. .. 

The first of these limitations would appear to be that the 
legislature cannot abandon its functions by ceasing to be a 
colonial legislature and legislating for places beyond the 
territory of the colony, including in this expression the 
territorial waters of the colony. In this respect the colonial 
legislature stn.mlr: in a strong contrast to that of the United 
Kingdom. 'I'he lqtter ean legiRlltte, and doe~ legislate, for 
all British ships on tho high seas, und in certain oases it 
legislates for acts dono by British .. subjects, or even by 
aliens in plaues outside the British Dominions.: Nor can it 
be doubted thttt,, if it ehose to oxtend this practice of. extra
territorial legislation, its enactments would receive full 
effect in all tho Courts of the Bmpire, however contrary to the 
s11irit of international bw.the provisions might be. But it 
is otherwiso in tho Colonies: their own Courts would rule 
that any aHompt to logi:-;la.to beyond the colonial limits is 
~-tltm m:n's, unlor:R thoro oxists Bome specific provision of 
imperirtl lc,giHlation gi viug their enactments extra-territorial 
force. 'l'hiR 1imib1iion is oooasionaUy expressed more or less 
clmtrly in tho Oonstitnt,ion Acts of the Colonies ; for instance, 
the Constitution Aet of Quo<-msland of 18G7 says in precise 
terms (soot. 2) that the power of legislation is to make laws 
within the colony of Queensland. This is, however, rather 
exceptional (e), and the general rule is simply to confer 
power to legislate for the peace, order and good government 
of the colony concerned. • 

(e) It occurs also in the case of Canadian Provinces (British North Amoriqa 
Act, 1867, s. 92) and in the case of Victoria (sect. 1 of Constitution (scheduled 
to 18 & 19 Viet. c. 55)). See also Ashbztr:y v. Ellis, L. R. [1893) A. 0. 339; 
c:f. alRo r~m~r-ks of tho Chief Justioe uf Lhe Commonweaith in .ft-l'J(elt)ey v. 
Meagher, 4 0. L. R. 268, at pp. 274, 280, and in Jl1e•·ehant Service Guild ~f 
Azestralasia v. A1·chibald Czwrie Prop., Ltd., 5 C. L. R. 737, at pp. 742-744; 
and also .D' Emden v. Pedde1·, 1 C. L. ~- 91, at :r· ll9, 
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The nature of this limitation on the colonial power of 
legislation may be illustrated by a few cases. In 1879 the 
Supreme Court of New Zealand-following a Victorian 
precedent of 1875-held that the Foreign Offenders' .AppreM 
hension Act, 1863, of that colony was beyond the competence 
of the colonial legislature, as it involved the detention on the 
high seas of offenders accused of misdemeanours committed 
in other colonies whose deportation from New Zealand the 
Act purported. to authorize. In 1888 the Newfoundland 
Supreme Court held, in Rhodell v. Fairweather, that the 
laws of the colony did not bind sealers outside territorial . 
waters (f). •In the case of 3£acleod v. AU.-Gen. for New 

South Wctles (g) the Privy Council held that an Acto£ the 
legislature of that colony should not be interpreted as autho
rizing the trial and punishment of a man who committed 
bigamy outside the territory of N~w South Wales, as such 
an interpretation would render the Act ultra vir-e8 the colonial 
legislature. For this reason it was held by the High Court 
of Ontario (King's Bench Division), in the case of Att.-Gen. 

fo1" Canada v. Gain and Gillutla, that the Dominion Parliament 
had no power to deport from Canada over the international 
frontier a man who had entered Canada in defiance of the 
law in. fo.rce .. prohibiting the entry pf aliens engaged under· 
contract to serve in Canada. The Court argued that such 
deportation entailed the exercise of physical constraint beyond···· 
the Dominion territory, and could not be supported. The 

however, carried the appeal to 
Council ruled (h) that 

at international law; . 



84 RESPONSIBLE GOVERNMENT IN THE DOMINIONS. 

a right which could properly be exercised by Canada ; and 
that, as the Dominion Parliament had power by the Imperial 
Act constituting· the Dominion to regulate aliens and immi
gration, the legislature must be deemed to have such power 
of cxtm-torritoriallegislation as was essential to the carrying 
out of tho power of excluding 11liens. The case therefore 
carries us very little on the way to freedom in point of legis· 
lation beyond territorial limits. It is especially imrortant 
to note that it cloos not touch tho case where there is 
an attempt to put on ship for deportation to England a 
rejected immigrant, not n.n alien. 'l'he dotez1tion on ship 
board may WHll be illegal, even if tho puttin~ on board is 
not. In the case of Be{}. v. Lesley (1:) detention of persons 
put on board a British ship by a South American Govern~ 
mont wns hold illegal as soon as the ship left territorial 
waters, but it remains tQ4tbo soon whether the same doctrine 
would be n.ppliod Rinuo tho ease of the Canadian Act (k). 

Much moro donhtful is the further concluE>ion drawn 
recently from thifl ease by the Chief Justice of New Zealand in 
deciding 11 ouse ln n: ArNtrd C!l JYdUngton OookiJ and Bte·zcardtl 
Union (l). lie thoro hid down the doctrine that the peace, 
order and good govornmont of the Dominion involved the 
power of the colonial legislaturo to provide for acts clone 
beyond territorial waters, as in the case of the convoyanee of 

, prisoners by sea from one point of the coast to another, the 
ship often being miles beyond the territorial limit. He 
.argued that the cases cited above merely applied to instances 
where the people affected were not natives of the colonY'! and 

, ' L,(i) B.ell, C. C. 220. . ·. . /r y 
. :~: ;;{tc),Qf. also The Ship" North" v. The King, 37:Cau~ .. s. c, R. 386, whefe 

·· .tli~ Supreme Court held that the doctrine of. hgt purs'!rl~: (Ra,ll; International 
5, p. 246) applied to officers seizinw•;a,,/y~ss¢l:Wlii~h Ininn~rea 

.. ;·····i·~IOlOUUli.~.;!a')iiT it had just left Canadian wate~~t:. ·.v .. ; 
L. R. 394; of. the ~J,rgun:u~nqn o:c~ L: n;,· jag; 

N:e,rpf~·.l~ruUMld La.w ]lep~rts, lS~7, 'o~.333; 334, per ""m"'"'••· ··• 
" - ., ·'J'/·<'11./;f..tj_ 

,' ,::''~.., ,, '"' , .. ~: 
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he proceeded to expound the doctrine that the power of 
colonial legislation extended to legislation :for New Zealand 
ships and people as distinguished from other British subjects 
and ships. \Vith all respect to Sir Robert Stout it seems 
quite impossible to follow his reasoning. The Merchant 
Shipping Act of 1894, s. 735, expressly permits colonial 
legislatures to mgulate shipping registered in the Colonies, 
but the power is clearly an exceptional one, and, though extra
territorial, is obviously confined to TUles regarding shipping 
matters, and does not extend to allowing a colony to impose 
its whole cod~ on vessels registered therein beyond territorial 
waters ; whffu such a power is intended to be given it is . 
bestowed in precise terms, as is the case in sect. 5 of tbe 
Commonwealth of Australia Constitution Act, 19UO. The 
dicta in the case of JYiacleocl are too precise to be argued 
away, and contrast with the ex,ress power given by the 
Imperial Act (24 & 25 Viet. c. 100, s. 57), which allows 
punishment to be inflicted by English Courts for bigamy 
committed anywhere by a British subject. 

Curiously enough, in evident independence of this judg
ment, the opinion has been expressed by the Secretary to the 
Commonwealth I.-aw Department (m) that the power of a 
colonial legislature was not confined within territorial waters, 
but extended to everything necessary for the peace, order and 
good government of the colony. This view approaches much 
mOI'e closely to that o:f the Privy Council in the case of Oa£n 
and Gilkula, and may, indeed, be regarded as correct, provided 
it he realised that the onus will always lie very heavily on 
those who endeavour to prove that any colonial Act affecting 

· acts not done within the territory of the colony is within the 
competence of the colonial legislature (n). · 

(m) Parl. Papers [Cd. 3023], p)~~" 
(n) The doctrine of a continui:r{~~0t can be used to validate a good deal of 

otherwi~e invalid legislation. ~~~~:Peninsular 9" u,·iental Navigation Co. v. 
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The second restriction on the powers of a colonial legis
lature lies in the rule that any part o£ its legislation which is 
in conflict with an Imperial Act or order or regulation made 
under a,n Act and applying to the colony is invalid. 'l'his 
provision has always been part of the law relating to the 
Colonies, and in the older charters and Acts constituting 
colonial legislatures it was customary to enact that all laws 
passed should not 1)0 repugnant to tho law of England, and 
much ingenuity was spent by suocossive Seoretaries of State 
and their legal adviserH in deciding what sort of legislation 
was repugnn.nt tn the law o:£ Englaml. The c~se where the 
legislation was repugnant to an imperial Act•applicable to 
the Colonies either by express words or necessary intendment 
was simple, hut thero wn.s a vaguely defined sphere of colonial 
l::twK whieh wme donmod t,o bo repugnant to the principles of 
EngliKh hw. Bx:wtly wl,at thos(~ principles were was uncer
tain ; itll wore agrood tlmt a colonial law permitting torture 
as n method of trial would be repugnant, but there were 
disputes how far tho rtbolition of: trial by jury was contrary 
to an ossonHnJ part of ]i}ngllsh ln.w, whothor mn;rtiol law was 
possible, and so Jorth (o). A good many Acts were dis
allowed because o£ their supposed repugnancy to such prin
ciples, and a really important step was taken when the passing 
oJ the Colonial Laws Validity Aot of 1865 definitely restricted 
repugnancy to cases where the provisions of the colonial law 
conflicted with the provisions of an Imperial Act or regulation 
made under such an Act applying to the colony (p). 

• 
·Kingston, L. R. [1903] A. C. 471; and 26 N. Z. L. R. 424; Parl. Papm·s 
{Cd. 4355], p. 11. 

. (o) Stephen, Hist. o,·im. Law, ii. 58; Lefroy, Legislative Powm· in Oanada, 
p. 284, n. 2. 

(p) The theory once enunciated in Canada·(Holmes V• Temple; 2 Cart. 396), 
but later given up (.R. v. College of Physicians and Surgeons of Ontario, 1 Cart. 
761); that the Dominion and Provinces had all the .legislative power of the 
Impf?rial Parliament transferred to them, was; of course, l.lntepable. Of •. 
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The third restriction on the freedom of action of colonial 
Governments follows directly from the former. It relates to 
the power of colonial legislatures to alter the Cons~itution of 
~he colony, and arises in its present form from sect. 5 of the 
Colonial Laws V al.i.dity Act, which enacts that every repre
sentative legislature shall have, and be deemed at all times to 
have had, full power to make laws respecting the Constitution, 
powers, and procedure of such legislature, provided that such 
laws "shall have been passed in such manner and form as may 
from time to time be required by any Act of Parliament, Letters 
Patent, Order in Council, or colonial law for the time being 
in force in• the colony. This specific enactment clears up 
several doubtful points. It makes it certain that a non
representative legislature is not also a constituent body, and 
in fact changes in the Constitutions of the Crown Colonies 
properly so called are never mad~, save by prerogative legis
lation in the shape of Orders in Couneil, Letters Patent, or 
formerly by Charters of Justice or the Commissions of 
Governors, all of which instruments are in fact, in part at 
least, legislative or quasi-legislative Acts by the King in 
Council. The only exception to this rule is that the Crown 
may by such an instrument increase for the time being the 
power of the colonial legislature in order to allow it to 
legislate for the alteration of its Constitution, as was done in 
the case o£ the legislative Council of the Cape in 1850, when 
Letters Patent of the 23rd May were is;;ued, permitting it to 
frame a system o£ representative government. But at the 
s:t'tne time it removed all the doubts existing as to the power 
of representative legislatures, doubts which were not un
natural, as it seemed rather a violent exercise o£ the legisla
tive power to alter the instrument of legislation. 

The effect of the Col~nial Laws Validity Act, in this point 

Dicey, Law rif the Constitution, pp. 101 seq. I do not agree with Prof. Harrison 
Moore ( Comnwnwealth of AustNtia, pp. 167 "eq. ). 
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simply giving statutory force to the law as understood, was to. 
establish a distinction between all ordinary colonial legislation 
and constitutional legislation (q) in cases where any imperial or 
local legislation has establish~d a special procedure in passing 
Constitutional Acts. In this respect the difference between 
the imperial and colonial legislatures is marked. No Imperial 
Parliament can fetter its successors: it may endeavour to 
enact laws unalterable by any power, but iu any subsequent 
Parliament the law may be simply repealed or altered by 
contrary legislation. But, on the other hand, though the 
action of colonial legislatures can be hampered bY. restrictions 
as to the passing of constitutional laws, the ex:is'eing restric
tions are not now numerous, save in the oases of the federa
tions of Canada and Australia, and in these cases precisely 
because they are federations, produced by quasi-treaties 
between the component St~tes, and therefore not lightly to 
be altered by the fedornJ logisbture. 

In some dominions, indoed, there are no restrictions at all 
in foroe. It is open to tho I'nrlimnonts to mttke any altera-, 
tion in tho Constitution of the legi:;latnre which it pleases by 
ordinary law. This is tho case in Newfoundland, the Cape 
of Good Hope, Nat!tl, itnd apparently, before 1907, in the 
State of Tasmania (r). In tho new Colonies of the Transvaal 
and tho Oru.ng-o Hiver Colony the power is limited somewhat 
by the requirement that all Acts amending the Constitution 
shall be reserved. In the Australian States alterations in 
the Constitutions require to be passed by absolute majorities 
in both Houses on the second and third readings in the o:tse 

(q) Cf. Cooper v. Oomm1·s. qf Income Tax for the State of Queensland, 4 C. L. R. 
1304; Dicey, Law of the Constitution, pp. 105 seq. 

(r) For the history of the rules in the States, cf .. Jeukyns, ]J,·itish R1de and 
J1M·i.•diction bcyo.;al the Seas, App. II. The text gives the position in 1908. 
The caRe of Tasmania was very obscure. 
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of Victoria (s), South Australia, and Western Australia (t). 
The same rule with the modification that two-thirds majorities 
wm·e required existed in ~ ew South Wales, but was repealed 
in 1857. Similar provisions to thoRe in force in New South 
Wales were adopted by the Queensland legislature by a local 
Constitution Act, 31 Viet. No. 38, ss. 9 and 10, but the pro
vision, so far as it referred to the constitution of the Legisla
tive Assembly, was repealed by a colonial Act. of 1871. As 
regards the Council, its provisions remained in force until the 
political crisis in 1907, when in 1908 an Act, No. 2 of 1!108, 
was passed abolishing all restrictions. In these States all . 
such Acts !'equired reservation and, in some cases, laying 
before the Imperial Parliament for thirty days before the 
Royal Assent could be given, but these cumbrous proceedings 
were swept away by the Australian States Constitution Act, 
190 7, under which reservation is. restricted to Bills altering 
the constitution of the legislature, or the salary of the 
Governor, or which by any subsequent legislation in the State 
am required to be reserved. There is further given a defini
tion of the term altering the constitution of the legislature 
sufficiently narrow to secure that only Bills of real importance 
shall be reserved; the colonial Parliament is allowed by 
ordinary unreserved Act-still subject to any requirements of 
the local law as to absolute majorities-to alter electoral 
districts, the conditions of the franchise, the qualification of 
members, proportional representation, and all the multitu
dinous details of electoral law. On the other hand, a Bill 
li~e the H,eferendum Bill (now Act No. 16 of 1908) of 
the Queensland Parliament, which purports to refer to the 
people any matter on which the two Houses are in final 

(s) Not very strictly observed. See Jenks, Govm·nment of Vieto?·ia, 
pp. 247-249; Victoria IJebates, cii. 1420; 18 & 19 Viet. c. 55, Sehed. s. 60; 
South Australia Act No. 2 of 1855-1866, s. 34. 

(t) Cf. for a case, Pa1·liamentary'lJebates, 1902, p. 2158; and see 53 & 54 
Viet. c. 26, s. 5, and Sched. s. 73. 
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disagreement, will properly and necessarily be reserved as 
indicated by the Premier of Queem1and in the discussions of 
the Bill, and as was actually done by the Governor. 

In the case of New Zealand, an Imperial Act (20 & 21 Viet. 
c. 53) erp.powers tho Parliament to alter or I'epea1 any pro
visions of the Constitution Act save only those specified, 
which include the section of the Constitution Act of 1852 
declaring the Parliament to be bicameral, and the sections 
prescribing the form of oath to be taken by members of the 
Parliament, the election of the Speaker, and the necessity of 
the Governor's recommendation of money bills .• It has been 
held by no less an a.uthority than Sir H. J enk~ns ( ~t) that 
this Act remains in force despite tho general provisions of 
the Colonial Laws Vali<lity Act, 1Ho5, and this opinion was 
adopted in the oolonin.l Parliament in 1907, when a motion 
for the abolition of tho l!ppor Ilouso or its alteration by 
making it Hlocti vo w:u; discussed. But it hardly seemed 
possible to maintain this viow, in consideration of the fact 
that tho Act of 1HG5 is subsequent to that o£ 1857, aJ+d that 
Hs terms aro absolute and unlimited, the only restrictions 
retained huing tho~::~o of the mode of altoration. ]'tl.rther, all 
Aets :1rnonding tho constitution of tho House of l=tepresenta~ 

tives require to be reserved and to be laid before Parliament. 
On the other hand, the powers of the Parliament o:f 

Canada to alter the Dominion Constitution are limited. It 
is true thttt they ftre very considerable in extent despite the 
limitations, for the Parliament can regulate electoral 
machinery, vary the franchise, increase the number •of 
members, fix judicial salaries, establish certain Courts, alter 
the salary of the Governor-General, and establish, on con
ditions which it approves, new provinces. The things it 

(u) British Rule and Ju>·isdiction beyond tlw Seas, pp. 74, 715; New Zealand 
Parliamentary Debates, 1907, p. 276. But cf. Dicey, Law of the Constitution, 
p. 106, n. 
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cannot do ar(:), however, very important, and include any 
alteration of the Senate or of the proportional representation 
of the provinces in the House of Commons. The Canadian 
provinces, however, have full powers to alter in any way 
their Constitution, save as respecting the office of Lieutenant
Governor, whose unique position in this regard is due to his 
special position as the representative of Dominion authority 
in the provinces, his appointment and dismissal lying in the 
hands of the Dominion Government (x). 

In the case of the Australian Commonwealth the power of 
constitutir!nal alteration is complete in all respects, save only 
that the mode (y) of altemtion is somewhat elaborate. Under 
sect. 128 of the Constitution any Bill providing for such 
alteration must first pass in each House of Parliament by an 
absolute majority, and must, secondly, be submitted not less • than two nor more than six months afterwards to the electors 
in each· State, who are qualified to vote for the House of 
Representatives. If in a majority of States a majority of 
those voting, and also a majority of all the voters recording 

. their votes, approve the Bill, it is to be presented for the 
Governor-General's assent. No Bill, however, which affects 
the proportionate representation of any State in the two 
Rouses, or the minimum number of the representatives of 
the State in the House of Representatives, or which in any 
way alters the provisions of the Constitution regarding the 
State, can become law, unless approved by a majority of the 
~lectors voting in that State. Special provisions are made 
for the occurrence of a deadlock. The only case in which 
this complicated procedure has been gone through is that of 

(x) Munro, Constitution of Canada, pp. 230, 231 ; Lefroy, Legislative Power 
in Canada, pp. 696-700. 

(y) Note, however, that in many matters Parliament can decide without 
need of a cQnstitutional change, e.g., 7, 9, 10, 22, 24, 27, &c. 
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a slight. alteration, in 1907, in the time of the election of 
Senators, which was approved by a majority in every State. 

These three constitute all the certain limitations on the 
legislative power of colonial governments. It has been 
argued that there are other limitations. Both Professor 
Harrison Moore (z) aiHl Sir Henry Jenkyns (a) have con
templated the pos::;ibility of there being certain subj cots 
which would not be within the competence of the colonial 
legisbture, beeause they are vitally questions of imperial 
eonoern. In another form the argument reappears as the 
doetrine tlm{, there are e<'lrtaiu very speoial prer~gatives of 
the Crown to whieh tho ordinary rule that a colonial legis
lature can limit tho prerogative does not apply. Can, it has 
been asked, a colony (maet that au enemy subject shall not 
be rngarded :ts Htwh witltiu tho colonial waters or territory? 
Can a eoloninl logic.;latllro p.w>vido that a oolonioJ bishopric 
can only bo Hlle(l by colonial-born clergymen, or that the 
Governor shoul(l oxoroiso his powm· of pardon only in 
acccmlance with a plobiHeito ? Or can it in any way alter 
the relations of tho Govornor and the legislature ? The last 
question Sir Henry Jonkyns says must obviously be answered 
in the negative, aH wholly beyond tho power of a colonial 
legislature to affect. 

There is, therefore, some weight of authority in favour of 
this view which, as regards the position .of the Governor, 
receives some support from the fact that the Dominion 
Government in Canada, which stands in the same relation to 
the Lieutenant-Governors in Canada as the Home Goverlltt' 

(z) Jour'n. Soc. Oomp. Leg., 1900, pp. 280 Mq.; Commonwealth of .Austmlia, 
pp. 10, 255; cf. Tully v. Tl!e Pr,incipal Officers of Her .Majesty's Ordnarrce, 5 
U. C. R. 6, per Robinson, C. J. 

(a) British R'1le and Jurisdiction beyond the Seas, pp. 69 seq. There is also 
the doctrine of major regalia (Lefroy, Legislati?Je Power in Oanada, pp. 178-
186), which is, in my opinion, quite wrong, and has no sanction wha,tever 
from the Judicial Committee. Cf. [1892] A. C. 441; [1907] A. C.179, 519. 
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ment to colonial Governors, cannot alter the conditions 
regarding the tenure o:f office of these officers, nor can the 
provinces themselves do so. But it is submitted that in all 
the cases specified the colonial legislature has full legal 
11ower to act. All the matters fall within the category, 
peace, order and good government, however foolish the actual 
exercise of the power might be. Further, the imperial control 
by veto or disallowance is adequate to prevent any harm 
arising from the existence of a power which might be in 
theory misused. The question of the position of the Governor 
cannot be ,;;aid to be beyond the consideration of the Parlia
ments o£ iDe Dominions, when as a matter of fact the legisla
tures are constantly imposing new duties on the Governor in 
Council. Or again, it is impossible to believe that a colonial 
Act duly passed and not disallowed, which made the position 
of Governor elective, would be .invalid. Tasmania in 1853 
contemplated making a Governor removable by a two-thirds 
majority vote. Certainly no invalidity would attach to any 
rules regarding the exercise of the prerogative of pardon (b). 

There is, however, a certain element of truth in this doc
trine of a limitation of the powers of colonial legislatures, 
arising from the mere fact that they are what their name 
signifies, legislatures for a colony. This limitation should, 
perhaps, be specified as a prohibition to abolish either the 
legislature or the state of being a colony. Or to put it more 
precisely, the colonial legiRlature can neither give up its 
e'xistence as a legislature, nor sever the connection between it 
and the mother country, so that the dream of pacific settle
ment in the case of a secession from the Empire by a colonial 
Act duly allowed is meaningless. The latter proposition it 

(b) So, in Canada, the Lieutenant-Governors can pardon under statute, 
e.g., Ontario Revised Statutes, c. 13, though the only Royal delegation is to 
the Governor-General: 23 Can. S. C. R. 468 ; below, Chap. XL ; Canada 
Sess, Papers, 1869, No. 16 ; Ontario Sess. Papers, 1888, No. 37; above, p. 32, 
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is fortunately not possible to illustrate, but the former can be 
illustrated by the precedent of Jamaica in 1866, when after 
the insurrection the legislature decided to abandon its exist
ence and to leave it to the Crown to create a new Constitu
tion, and it was decided that the surrender of the Constitution 
W11S beyond the powers of the coloniallet,:tislature, and accord
ingly the colonial Act was supplemented by an Imperial 
Act (c) authorising the Crown to accept the surrender and 
make new provision for the government of the colony. 
Sil:nilarly in 1876, when the government of the Windward 
Islands was reconstituted, tho legislatures of St. Vincent and 
Grenada extinguished themselves, and their exti~otion was 
authorised by an Imperial Act (d). With these cases may be 
contrasted the fn.ct that the legislature of the Virgin Islands 
has by .a series or enaohnents managed to reduce itself to the 
Governor of tho I.~oowanl I~auds (c), and the legislature of 
British Houdura.s (.!') has vohmtn,rily deprived itself of its 
elective chrmwtor and houome a nominated hody, with, how
ever, a majority of m1ofli.oinl rnomhc~m. I3ut in both cases the 
legishtturo remains, though iu tho former it is a mere shadow 
of itself. 'rhis principle was ttssorted of the. Indian legislaturt~ 
by the Privy Council in the oaso B. v. B1wah (.r;). 

H 11 colonial legislature cannot extinguish itself (It), clearly 
it cannot abolish the position of the Governor as the repre
sentative o£ the Crown. It is indeed still regarded as quite 
improper for the colonial legislatures to make any law 
affecting the arrangements for the performance of the 
Governor's duties, when he is on leave of absence or is a wall 

(c) 29 & 30 Viet. c. 12. 
(d) 39 & 40 Viet. c. 47. 
(e) Ordinance No. 1 of 1902, and Leewards Act No. 16 of 1902. 
(f) Act of 1870 al.Lcl Ordinance :No. 4 of 1892. 
(g) L .. R. 3 App. Cas. 889, at p. 905. 
(h) Contra, Harrison Moore, Commonwealth of Australia, p. 321; Davey, 

Canada Sess. Papen1 1884, No, 30, :p. 10, 
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:from headquarters. Some doubt was expressed by the 
Chief Justice of South Australia as to the powers of a 
Deputy-Governor, for whose appointment there was no 
further warrant than the Royal Letters Patent creating the 
office of Governor, and in accordance with his suggestion a 
Bill was actually introduced into the legislature to provide 
that a Deputy-Governor should possess all the powers and 
authority vested in the Governor. But exception was 
promptly taken in the Parliament to the Bill, on the ground 
that it was an interference with the prerogative, and in 
particular contradicted the Letters Patent, which contem
plated the ~ercise by the Deputy-Governor of so much only 
of the authority of the Governor as the latter might choose 
to entrust to him. The Bill was, accordingly, dropped on this 
ground ; had it not been dropped, it would certainly have 
been reserved for the significa~ce of the pleasure of the 
Crown, nor is there any probability that the required assent 
would have been given (i). But it is singularly characteristic 
of the happy-go-lucky character of the Constitution Acts of 
the Colonies as regards the executive power that in theory 
such a Bill, which is clearly within the legislative compe
tence of the colonial legislature, however undesirable its 
clauses, is not expressly required to be reserved. In all such 
cases the proper mode of procedure is by Letters Patent, 
like those of 17th July, 1905, in the case of Newfoundland 
providing for the appointment of a deputy, in the temporary 
absence of the Governor-General. 

j.-11 Dominion Parliaments have, of course, full power 
under the Constitutions to regulate their own procedure, 

(i) Cf. South Australia Legislative Council Debates, 1906, Sess. 1, p. 141; 
House of Assembly Debates, 1906, Sess. 1, pp. 190 seq. The Bill passed the 
House o:f Assembly, but not the Legislative Council, and in the Council, on 
Oct, lstnl90&, a motion :for the extension of the Governor's term o:f service 
was w:ithdr~wn, ae not quit!;) 0onstit-qtional, by thl;l mover, 
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which is in all cases based on and a close imitation of that 
of the British Parliament: in the Cape on 24th March, t904, 
the Speaker went so far as to put the question on his own 
authority, when a debate had become hopelessly protracted, 
in imitation of the famous action in 1881 of Mr. Speaker 
Brand. 'J.1he most novel feature is the adoption in certain 
cases of a time limit for speeches (.j). Reference has already 
been made to the formal rule that all money Bills shall be 
recommended by the Crown. But in all probability no 
Court can inquire into such irregularities of procedure when 
the procedure is fixed m(~rely by rules of the Parliament (k); 
it would he different in . cases where tho Const~uti~n itself 
required curtrtin proeeduro, as for example in Victoria, South 
Austmlia, awl Western Austmlia, where absolute majorities 
aro required for pasRing oortain nonstitu1:ional Bills. 

The question of tho privleges of Parliament has at last 
been settled by colonial Aots. In the absence of s\lch legis
lation there is no douht that a colonial legislature is in no 
better position than :my body which d(~bates: it is entitled 
to oxolude porsons who are actually making a disturbance, 
but the power of committal, in, the sense in which it is 
possessed hy the .lionso of Commons, does not belong to the. 
colonial Houses. It was deeided in the case of IU:dtey v. 
Om·Non ( l) that the Assombly of Newfoundland had no power 
to order an arrest on a complaint of contempt committed out 
of doors, no such privilege being conferred on it by the 
Crown (even if the Crown had power to do so), and no such 
authority being required fur the proper performance of t;he 
duties of the Assembly. On the same principle, it was held 
in the case of Fenton v. Hampton (m) that the Legislative 

(j) Par·l. Papers, H. C. 301, 1908. 
(k) C£. Harrison Moore, Commonwealth of .Au.ytratia, P· 176 ; 17 V. L. R. 

296. . 

(l) 4 Moo. P. C. 63. 
(m) 11 Moo. P. C. 347. 
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Council of Van Diemen's Land had no authority to commit 
the Comptroller-General of Convicts for a refusal to appear 
before a Commission as to the alleged ill-management of 
the convicts on the island. In both oases the powers of a 
colonial legislature were expressly distinguished from those 
possessed by Parliament in England in virtue of the lex 

et consuetudo Parliarnenti. In yet other cases (Doyle v. 
Falcone/' (n), Ba1·ton v. Taylor (o)) it has been decided that, 
without parliamentary sanction, a colonial legislature cannot 
imprison for even a contempt committed in the House, 
though it ~an expel for the time the offender, but not 
suspend him" indefinitely. 

On the other hand, the Constitution Acts of the Dominions 
nearly always give the power to the legislature to pass laws 
conferring on the members of the Houses and the Houses 
the same privileges as those ell!ioyed by the House of 
Commons, or any less privileges. The nature of the powers 
so conferred was discussed in two cases which arose out of 
the exercise, in 1857, by Victoria, of the power in question. 
It was decided in the case of Dill v. Murphy (p) that the 
Legislative Assenibly could commit the appellant in that 
case !or publishing a libel on a member of Parliament. In 
the case of the Speaker of the Legi.>lative Assembly of V£ctorict 

v. Gtass (q) this decision was carried to the point of affirming 
as law in Victoria the supreme example of the power of 
committal in England, viz., the right of the Commons to 
commit for contempt without specifying in any way what 
the-contempt consists of. 

The question, however, remains in those Colonies, where 
the power of defining the privileges is not formally given, 

K. 

(n) L. R. 1 P. 0. 328. 
(o) L. R. 11 App. Cas. 197. 
(p) 1 Moo. P. 0. (N. S.) 487. 
(q) L. R. 3 P. 0. 560. 

H 
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but at most power to make standing orders for the conduct 
of business (r), how far it may be exercised. In 1859 the 
question was answered in Tasmania by the Parliament 
passing a Bill to confer on itself privileges similar to those 
of tho House of Commons, and the Act was assented to and 
not disallowed. But when thit1 precedent was followed by 
Ontario, in 1868-9, the Act was disallowed by the Governor
General in Council, after reference to the law officers of the 
Crown in England, as being utlrrt 'Oi1·es. However, an .Act 
of· Quebec to very much tho smno effect was allowed to 
rernain unchallcngetl in 1870 ; but, again, a Manitoba .Act 
which con:forred on the legislature the privi~ges of the 
Dominion PaTliament was <lisallowocl in 1874. It was held, 
however, by the arlpeal side of: the Court of Queen's Bench in 
Q.uebee, in tl113 emm o£ .Rr: fHirli! Dansmwtu (H), that the Quebec 
.Act of 1870 was valid in sill far as it authorized the summon
ing of witnesses before a eommittee. Tho grounds alleged 
wore varions, hnt thoro wore at ]east two reasons for the 
power being lwld to oxist, oitlwr in that it was a power 
essential to tho porfmm:meo of tho duties o£ a Pa~liameut, ·or 
that tho Act was an arncndmout of the provisions of the 
Constitution of the provinoo undor seot. 92 (1) o:f tho British 
North .Americ:1 .Act, 18G7. In 187G the case of Landas v. 
TVoodworth (t) raised the question of the power of the Nova 
Scotia legislature to order the removal o£ a member from the 
House until he should see fit to apologise for what was con
sidered obstructive conduct. The Supreme Court of Canada 
in 1878 deoided that the power to insist on an apology .P.id 
not exist, but intimated that it oould be taken by provinoial 
Act ; aud, indeed, in the meantime theN ova Scotia legislature 

(r) See Harnett v. C:rie!c, L. R. [1908] A. C. 470; cf. Tooliey v. Melville, 
13 N. S. W. L. R. 132; Norton v. Crick, 15 N. S. W. L. R. 172. 

(s) 2 Cart. 165. 
(t) 2 Cart. 220. 
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had passed such an Act. In that year, also, the legislatures 
of Ontario and Manitoba passed .A.cts declaratory of the 
privileges of ·Parliament ; and these Acts were allowed to 
remain in operation, as was an Act of British Columbia in 
1871. It must, therefore, be taken as established that the 
provincial legislatures have full power to define their own 
privileges (u) . 

.A. rather curious question presents itself as to the power of 
a provincial or Dominion legislature, which is not expressly 
empowered to confer onits members privileges not exceeding 
those enjoY.ed by the House of Commons, to con£er upon 
itself privil'eges in excess of those conferred by law and 
custom on that House. It does not appear to be possible to 
place any legal limits on the power to confer privileges where 
no limitation by the Constitution exists ; but in the Canadian 
provinces any Act clearly e;ceelfing these privileges would 
probably be disallowed by the Governor-General in Council, 
as it would be rather absurd for the provincial Parliaments to 
have greater powers than the Parliament of the Dominion, 
or it might be held ttltra vi1·es by infringing the sole right of 
the Dominion to control criminal law. Similarly, in any 
Dominion, the power of disallowance would probably be used 
to prevent, say, a Parliament conferring upon itself the right 
to imprison for contempt beyond the session, or to inflict 
large fines, and so forth. 

In these cases where the Constitution limits the p1·ivileges 
by the precedent of the Imperial House of Commons, there 

• (u) lfunro, Constitution of Canadc,, pp. 66--68. See also Fielding v. 
Thomas (on appeal from Nova Scotia), L. R. [1896] A. C. 600, which bases 
the right on the power of constitutional alteration; and Lefroy, Legislative 
Power in Canada, pp. 741-750. No argument as to the power of the 
Parliament to legislate in the case of a colony can be derived (as by Harrison 
Moore, CorY!monwealth of Aust~·alia, p. 83) from that case, as the Provinces 
have no ,criminal legislative power, and their power to constitut.\) crimimil· 
Courts does riot allow them to create a Court with a new crinll,nal jurisdiction. 
See at pp. 6i2, 613. 

H2 
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have been disallowed Acts passing these limits. So, in 1H78, 
a Canadian Act was disallowed because it conferred excessive 
powers as to tho ex!1mination of witnesses on oath by the 
Senate, and Commons, and by committees, and it was at the 
same time pointed out that an Act of 1868 was inoperative, 
as being repugnant to the British North America Aut. The 
special difficulties were removed Ly an alteration in the 
Imperial Act by a new Act of 1875, but the principle of the 
restrietion still remains in foree. On the other hand, it must 
be remembered that tho restriction is only a small one, and 
that the force of its provisions merely prevents tbe conft;rring 
of too oxtensive freedmn from the usual rules of faw upon the 
membors of Parliament, or tho exercise of too wide a power 
of eomrnitb1l for contompt. 

The privileges actually ohtip1ed are always pretty much 
• the same. 'fhey inelude froedom from arrest. in civil matters 

during tho session, and in some cases for some time before 
and after, varying from J,wonty to forty days as the maximum. 
B'reo spooch is also olrtimod, and freedom :from serving on 
juries, while for the butter performance of its duties the 
Parliaments claim the power of summoning witnesses and 
punishing members and others for broach of tho privileges 
of the House by imprisonment during part or the whole of 
the session. 

It should be noted that of the individual Colonies no 
provision is contained as to privileges in the Constitutions of 
the Cape or Newfoundland, but. in the case of the Cape,J,he 
omission is made good by Act. No. 1 of 1 854, and of New~ 
foundland by o. 2, s. 10, of the Consolidated Statutes. 
Similarly, in some of the earlier State Constitutions of 
Australia, such as those of New South Wales (x), Queensland 

(x) Hence the case of Barton v. Taylor, L. R. 11 App. Cas. 197, deciding 
that the Assembly could not suR-pend a member beyond a, sitting. 'l'he 
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and Tasmania, no mention is made of the matter beyond 
empowering legislation for standing orders, whereas in the 
case of Western Australia (y), the usual clause is inserted. 
In the case of the Commonwealth, the privileges are to be 
defined by the Parliament, but they are at once to be those 
of the Commons in England, and are in no way restricted for 
the future. A committee is now considering the question of 
privilege, and an Act has been passed in 1908 to protect 
parliamentary publications. In New Zealand both Houses 
have the same privileges as the House of Commons on 
January 1st, 1865 (z). In Natal the Parliament is to have 
the power ttl claim privileges not exceeding the privileges of 
the House of Commons in virtue of the Constitution Act (a), 
and the Transvaal (b) and Orange Hiver Colony (c) have 
power to define their privileges so as not to exceed those of 
that House. • 

Constitution Act, 1902 (like the Act 18 & 19 Viet. c. 54), does not mention 
privileges. Of. p. 98, note (n). 

(y) See 53 & 54 Viet. c. 26, sched., R. 36. So in Victoria. See sect. 35 
of Constitution, scheduled to Imperial Act 18 & 19 Viet. c. 55; Act No. 
1075, s. 10; Harrison Moore, Commonwealth of _Australia, p. 114; in South 
Australia, Act No.2 of 1855-56, s. 35. For the powers in Queensland, see 
Act 25Vict. No.7, and Act 3l Viet. No. 38. 

(z) New Zeuland Act, 1865, No. 1~, s. 4; 1908, No. 101, s. 242. 
(a) No. 14 of 1893, s. 42, exercised by Act No. 27 of 1895. 
(b) Letters Patent, Dec. 6th, 1906, s. 33; Power and Privileges of Parlia

ment Act, 1907. Of. Cape Act No. 13 of 1883. 
(c) Letters Patent, June 5th, 1907, s. 35 . 

• 
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OHAPTEH VII. 

IU~f.,ATIONS BETWEEN Tlll~ HOUSES OE' THE LEGISLA'l'l'JRE. 

As a re~ult o£ historical circumstanoes every responsible 
government colony n.t tho present day lms a bicameral legis
lature, and it is only in tho provinces o£ Canada that the 
custom o£ unioamoral legislatnroK has been adopted. It was 
originally considered ih:d, a eolonial Constitution in a settled 
eolony eould only be hasod on tho model of that in force in 
the motlter eountry, and it~s signifioant of the prevalence of 
the idea that, as late as 1791, the Imperial Act for the 
government of tho two (Janadas oontempluted the possibility 
of tho Crown attauhing tiHos of honour to the tenure of seats 
in tho U ppor Hou!:lo (rt). '!'hose titles would have been 
hereditm·y, awl would have boon aocompnnied hy seats in 
the legi!:llativo Councils, so that there might have arisen a 
colonial nobility in possession of a permanent share in legis
lation. Portunately this anomaly was averted, and the 
Crown never exercised the reserved power. . 

'l'he influence of the doctrine of the necessity of having 
two Houses was seen in the advice given in 1850 by the 
Committee o:£ the Privy Council which advised on j:he 
ereation of representative government in the Cape of Good 
Hope, and in the Act o£ 1850 which eneouraged the Aus-

(a) 31 Geo. 3, c. 31, s. 6; cf. Shortt & Doughty, Documents relating to 
Const. Hist. Canada, p. 665. It was contemplated to give the members, to 
begin with, provincial baronetcies, with possibilities of higher things. No 
later Act contemplates this. It was discussed in Tasmania, and r·idiculed, in 
the period 1850-54. See Acts, &c. 'If the Legisltttive Council, 1879, pp. 63 seq. 
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tralian legislatures to set up bicameral chambers in place of the 
composite bodies, partly elective and partly nominee, which 
were provided for in the Act of 1842 (b). When the Con
stitution of Natal was under consideration in the years 
hefme 1893, there was considerable doubt in the, colony on 
the part of those who were asking for responsible govern
ment whether it was wise or desirable to create two chambers 
in the legislature, but there was given a pretty clear intima
tion of the opinion of the Secretary of State that it would 
lead to grave doubt to attempt to set up a legislature on 
other than. the traditional basis. The precedent of Natal 
was followe"d in the case of the Transvaal and the Orange 
River Colony in 1906 and 1907, while naturally Western 
Australia followed the lead o£ all the Australian Colonies 
in 1890. Of the North American Colonies the older ones 
possessed from their beginnings• bicameral legislatuxes, but 
the provinces have gradually discarded them. Ontario was 
given a single chamber by the Federation Act of 1867, that 
of Manitoba disappeared in 1876, that of New Brunswick in 
1891, and that of Prince Edward Island in 1893. Quebec 
and Nova Scotia still retain nominee Councils of twenty -four 
and twenty-one members, in either case appointed for life 
by the Lieutenant-Governors, but this is little more than 
a survival. It is characteristic that in the new provinces of 
Canada created in 1905 by the Dominion Parliament there 
are constituted only single chambers. 

There exists one broad distinction between the various 
f<trtrms of legislature, between those in which the Upper House 
is bicameral and in which it is nominated. The former mle 
applies to Victoria, Tasmania, vV estern Australia and South 
Australia, to the Cape of Good Hope and the Commonwealth 
of Australia; the· rule applies to the Dominion 

5 & 6 Viet. c. 76. 
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Senate (b), the legislative Councils of New South Wales, 
Queensland, New Zealand, Newfoundland, N a tat and, as 
has been already mentioned, the two Canadian provinces, 
which still preserve the two-House system. In the ease of 
the elective Upper Houses tho general rule, to which the 
Commonwealth offers the only but most important exception, 
is that the franchise for the Upper House is higher than that 
for the Lower llom,e. Purther, in the Cape and Victoria, 
there is a property qualification for mom bers of the legis
lative Council, and in all oases save that of the Common
wealth of Australia the legislrti:ivc eouncillor i~ required to 
be thirty years oJ age v'). The natural resUlt of these 
regulatioliS is that the Upper House is steadily conservative 
in tondenoy as eomparod with tho I ... ower House. On the 
other hand tluc1 rosult in the case of the Commonwealth is 
proejsely tho revorse. In that ease the Senate and House of 
Heprosentn.tives are oleoted under the l?ranohise Act, 1902, 
on pronisoly tho smno qnalifieations in the electorate and the 
members aliko, with tho rosnlt that the Senate is markedly 
more domooratie in tmw than tho House. 

As theso 1ogislntivo Conneils a.i'e eleetive, though not 
subject to ui~:~::;olution, thoro woulu seem no reason why they 
should not be <loomed to have prooisely eo-ordinate powers in 
legislative matters. This is not, howevor, the case as regards 
money Bms, the praetioe o:f the ImpeTial Parliament having 
been grafted upon the Parliaments. Thus the Constitution Act 
of Victoria of 1855, s. 56, expressly provides that money Bills 
must be recommended to the Lower House by the Gover~or, 
and that taxation and appropriation Bills must originate in 

(b) The Constitution Act of 1840 (3 & 4 Viet. c. 35) provided for a nominee 
body chosen for life by the Crown; under authority of 17 & 18 Viet. c. 118, 
half of the Council was made elective for eight years, but this proved un
satisfactory, and in the Act of. 1867 the old principle was adopted. 

(c) For the details, which are from time to time altered in' a more liberal 
sense, setl Colo.nial Qifice List. 
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the Legislative Assembly, while such Bills may be rejected but 
not altered by the Council. This plan worked badly, and a 
local Act of 1903 has empowered the Council to suggest 
amendments (d), which process, save in name, cannot be 
distinguished from amendment, though the alteration of 
nomenclature may be said to save the principle of the 
supremacy of the Commons, however meaningless such 
su1Jremacy may he when the two Houses have each a 
mandate from the people. In the case of South Australia 
the Constitution Act No. 2 of 1855-1856 only pro
vided that .neither House could pass money Bills or votes 
for any purpose not recommended to the House of Assembly 
by the Governor. A compact of 1857 between the Houses 
agreed that the Council could make suggestions for money 
Bills, and could reject, amend or assent to Bills sent up to 
them, but were not to reject -the ordinary appropriation 
Bills for yearly expenditure, though they could criticise 
them. In Western Australia the Constitution Act of 1890 
only provided that the Governor's recommendation of money 
votes was essential, a;nd that taxation and appropriation Bills 
must originate in the Assembly. By an amending Act of 
1899, it is provided that the Council may freely return any 
money Bill sent up to it,, requesting alteration, but it has 
been ruled that the Council cannot insist on a request rejected 
by the Lower House (e). The rule in Tasmania remains as 
it originally was in Western Australia, and the Upper House 
can by constitutional usage reject but not alter a money Bill. 
l!l the Cape, on the other hand, though the usual provisions 
exist requiring the assent of the Governor to any appropria-

(d). On the distinction, cf. V\T estern Australia Padiamentary Debates, 1906, 
p. 1125, and see Act No. 1864, s. 30. 

(e) Western Australia Padiamentar·y Debates. 1906, p. 3020; for Tasmania, 
see Act 17 & 18 Viet. c. 17, s. 33 ; for Cape, Act No. 2 of 1852, s. 88 (con
firmed by Order in Council, Aug. 9th, 1852); for Commonwealth, Constitution 
ss. 53-55; Harrison Moore, Gommonwealtlt of Austr·alia, pp. 119 seq. 
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tion proposed in Parliament, and though elaborate provision 
is made to secure that all appropriation and taxation A.cts 
shall be initiated in the Lower House, the Council is freely 
permitted to amend money Bills. It should, however, be 
noticed that the power to amend, coupled with the proviso 
that any increase of tho burdens o£ the people must be 
rooOinmended by the Governor, forbids the Councils to do 
other than <liminish the burdens of the country ; they cannot 
suggest increases. In the cnse of tho Common wealth of 
Australia, whil<~ provision is duly made for tho reoommenda~ 
tion of the Govornor-Gouoral and for thH initiati<;n o:£ money 
Bills in tho IIour;H of lteprHscntativos, the S~nate is not 
allowed to reeommeJHl but only to suggest amendments in 
Bills. This power, for n.ll pru,ctical purposes, is as good as 
tho power to amend, and indood it has just been discovered 
to have a sigwtl n.\lvanta.go•over the powBr to amend proper. 
For Sir John Porrest, 011 tho I'otnrn to the House of Repre~ 
sentatives of tho 'Jlariff Bill in 1 !)08 in many points with 
suggested ineroasos of tho tariff proposed by the House of 
Hepresentativos, raio;ed the quo;;tion wlu~ther in this way the 
Senate was not really making of no account the prohibition 
of any monoy votes being made without the approval of the 
Governor-Goneml; but tho Speaker, to whom the appeal was 
addressed, as the custodian of the privileges of the House, 
ruled tlmt the Senate had not amended but had merely 
suggested increases, and that their action did not therefore 
contravene the established principle. Furth01·, the Senate 
can insist on suggesting amendments as often as they like. 

·The result, therefore, is that the Senate of the Australian Com
monwealth exercises almost equal powers with the House of 
Representatives as .far as money Bills are concerned, though 
such Bills still oannot originate in that chamber (f). More~ 

(f) Commonwealth Parliamentwry Debates, 1907-.8, pp. 10484 (of. 1902, 
14889, 14892, 14918: 15676; Parl. Papers, 1905, i. 385) and 11424 seq. 
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over, tacking is prohibited, and appropriation Bills are 
defined so as to exclude new Bills imposing fines tor services 
and licenses. 

As in the case of money Bills, still, of course, more 
decidedly in all other matters, the Upper Chamber has 
asserted its claim to equal consideration with the Lower. In 
a sen:se, indeed, the Upper House is interior; partly tradition 
and still more the lack of financial initiation have produced 
the result that the government of the day is controlled by 
the wishes of the Lower House, not of the Upper But the 
Upper Ho\l,se exercises a quasi-independent function of 
criticism ana objection. It was estimated by the committee 
which drafted the Constitution for Tasmania that the action 
of the Lower House would always be conceived in the 
interests of the people, but that there would be the danger of 
hasty and too democratic legisl!!tion, which the wisdom of 
the Upper House with its decided property franchise would 
check (g). 
!t is, .. perhaps, in Victoria that the conflicts bet:w:een the 

Qg_l!!;!Qil ~l~HLJ11~ AsS,(3!11bly have been mostprolo~g~d and 
carried out with :n;wst bitterness on either side. Under the 
~~nweof ()fBQe of Sir Charles Darling the first strugg!e came 
t .. Cl.c.;;!1,J:!:~1Hl(f1,). The Assembly decided to try to introduce a 
new Customs tariff, and to overcome the known resistance of a 
majority o£ the Council to the policy of protection embodied 
in the tariff, tacked it on to the Appropriation Act. The 
Council being unable to amend, decided to lay the Bill aside, 
al!d the Assembly thereupon induced the Governor to permit 
the levy of duties merely on the strength of a resolution of 

(cf. 11678), contain i;he formal assertion of the position of the Rouse of 
Representatives. Contrast Victoria Act No. 1864, s. 30. 

(g) See Acts, g·c. of the Legislative Co!!ncil, 187\l, pp. 63 seq. The Common
wealth Semite has, by law, equal powers with the Lower House. 

(h) See Parl. Papers [C. 2173], pp. 103-113; Ho~se of Commous Papers, 
1866, L. 695 seq. 
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the Assembly, to borrow money without a law, and to pay 
official salaries without an Appropriation Act. ll:.9r.~.these 

extraordinary l1reaches of hi~ duty the Goy\')I'IlQ;t" was severely 
rebuked by Mr. Cardwell, .then Seoretary of State, in desputohes 
oiJ.h~L~]th Novemoer,J8f;0, and. th.e 26th, :B'~prul1rY, 1S66, 
!n which it was pointed out that it was no part of the duty of a 
Governor to act as a 11artizan of one branch ofJh(j legjslature. 
Finally the Governor was recalled, but the two Houses 
reconciled their di:ffenmces by a policy of mutual concession. 

But the truee was of brief duration, and again the cause 
of offending was a matter of fi1iance. 'rhe.~.A.§~~mlJly, who 
had found HO keen a partizan in Sir George l'arling, was 
anxious to provitle him with some reeompense for the loss 
of offieial position Ol1US(~d by the recall, and voted a Sll,;rn 

of 20,000/. a.s a, gratnity to La(ly Darling. 'ro secure its 
passage through tho Ooun•il the item was tacked on to an 
Appropriation Bill, and the Bill was thrown out by the 
Council. 'l'he matter· threatened a eomplet~ dead~ock, when 
the intimation hy Sir Georgo Darling that he would prefer 
the grant to be dropped sottlou the diiliculty, (:luri~.g which 
tho now Governor, Sir J.. Manners Snt.ton, had done all in 
his powor to promote a settlement, while strictly refraining 
from any action which was o£ an illegal charaoter. In 1877, 
however, the dispute burst forth in much gre'ater activity (i). 
The immediate cause was the opposition of the Council to the 
praotice of paying members, and their refusal to pass an Appro
priation Bill including an item of this kind. But the matter 
was fought more as a matter of principle, and in order definitily 
to decide in whose hands lay the constitutional power of the 
purse. The Council did not, indeed, ever assert any claim to 
amend Appropriation Acts, but they held that they were 
entitled to discuss and amend important questions of prin-

(t) Parl. PCI![Je?·s [0. 1985], [C. 2173]. 
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ciple in regard to public policy, instead of being compelled to 
accept new ideas in the form of illegitimate addenda to Ap
propriation Bills. The complaint was, in truth, not unjusti
fied, and was in concurrence with the actual practice in the 
United Kingdom, where any new legislative principle is 
normally introduced in Bill form and not merely tacked on 
to an Appropriation Act, as in the recent cases of the Licensing 
and Old Age Pension Bills of 190.::1, both of which measures 
might, under the Victorian system as claimed in 1877, have 
been dealt with as parts of an Appropriation Act (k). The 
Ministry, s~cure in their control over the country, asked 
the Governtlr to issue warrants for payments without the 
approval of Parliament. He did so, but only on assurances 
that. the practice was legal, and even then he referred the 
matter for the decision of the home law officers. The 
government made an indignant ~otest against the principle 
of the Governor hesitating to accept their advice as final on 
such matters of local interest and local law. But the Secre
tary of State entirely declined to accept this view, and in a 
despatch of the 5th July, 1878 (l), laid down the rule that, 
in a matter where the law was doubtful, the Governor must 
ask the advice of the law officers of the colony, as such, not 
as Ministers (rn), and if a certificate of legality could not be 
given, must consider whether the emergency was such that 
he could take the responsibility of accepting ministerial 
advice, or whether he must decline to act, even ut the risk of 
their tendering their resignations. The bw officers in 
&gland advised that certain payments, those incurred in 
the collection, management, and receipt of the revenue, were 
legal under sect. 45 of the Constitution Act of 1855 without 
the consent o:f Parliament, but that moneys merely voted in 

(k) Cf. Anson, Law of the Constitution, I. 267, 268. 
(l) Parl. Papers [C. 2173], p. 81. 
('m) Ibid. [C. 1982), p: 41 ; and Colonial Regulations, No. 182 (ed. 1908). 
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Committee o:f Supply could not be used, unless they had boon 
specifically appropriated by an Act of the Parliament (n). 
In another point, a serious difference of opinion developed 
itsel:f between the Governor and the Secretary o:f State. Sir 
George Bowen consented to the dismissal of a considerable 
number of public servants in order to make the funds avail
able last longer, and to the action of his government in 
reinstating only a certain number of them when funds 
were voted. He did so because he was satisfied that a 
refusal to act would only lead to a resignation by his 
Ministers and that no other Ministry could be hoped for. 
Not in any ense did ho eonsent to dismissals:whioh were 
illegal, but merely allowed t1H~ government to exercise the 
undonhtod power of tho Crown to terminate the employ· 
mont of its officers. N ovortheloss, the Secretary of State 
in a doNpatnh of the '2Gtle Angnst, 1878 (o), distinctly dis
apprcm11t of hiR action, and expressed tho opinion that he 
should l1aV0 refusod . to violate the principle that the 
Civil Sorvieo should on no account be allowc;d to become 
a pn,wn in the politieal gamo. If the Governor had refused 
to concur in tho dismissal very possibly th.e government 
would have droppecl tho project; while, even had they 
resignGd in oonsequonco of his action, and had been upheld 
by the country, the Governor would have been justified in 
declining to aooept any less proof of the country's approval of 
so drastic steps. 'l'he Governor answered the strictures of the 
Secretary of State by laying great stress on the commanding 
position of his Ministers, but the Secretary of State ~s 
unable to alter the opinion already expressed, though his 
general judgment of his action was :favourable to the 
Governor (p). The deadlock remained, and the Government 

(n) Part. Papers [C. 2173], p. 97 ; cf. pp .. 124 seq. 
(o) Ibid. p. 99. 
(P) Ibid. [C. 2217], pp. 42-48, 75, 76. 
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proposed that all money Bills, i£ not accepted by fhe Council 
within a month after reaching the Upper House, should be 
deemed to have been passed, and should be presented to the 
Governor for the Royal Assent ; while all other Bills, if 
passed at two consecutive Sessions by the Assembly, should 
become law, unless, at the request of the Council, the Bills 
were referred to a plebiscite. These proposals were, of course, 
rejected by the Council, and Mr. Berry, the Premier, pro
ceeded to England to invite the interposition of the Imperial 
Govemment to alter the Constitution Act, so as to permit of 
alteration of the colonial Constitution by Bills passed at two 
consecutive ~essions of ~the Parliament by the Assembly with 
a general election intervening, despite the refusal of the 
Council to concur (q). The Secretary of State, in a despatch 
of the 3rd May, 1819 (1·), declined to accede to this proposal, 
and intimated clearly that in hi~ opinion both Houses had 
failed to observe their constitutional rights. He insisted on 
the difficulties of defining by law the exact character of the 
position, and suggested that it was essential that both Houses 
should follow the spirit of the English practice, under which 
the Upper House would not interfere in financial matters 
proper, but the Lower House would not tack on to Bills of 
Supply sections really foreign in character and introducing 
new principles. The result of the mission was thus, on the 
whole, fruitless, and accordingly the difficulty was only · 

removed by a change of Ministry. ~l::l:>.<l~.?Stion i~~~~(3was. 
thus solved rather in favour of the Council and in 1903 the 
_.,,..-'>,.,.,.,.,~~.._\\),'"'r""~l'll'-~'"!>l'ffl<"'"-~'""'''''''' ,,.., '"•'''"•'''''''''··'""" '"'•" -,,•· . ,,,,.,, •'-,,,<o·-,o···'':··••''•'"'"'""':'O•W*"'IJ•!\;;1;-1'·f1~,;,c,.• 

f~~~ .... Jigh.~ .• "QJ"J?~~~~~~~.8'v.~l.tfl}:~~~?~1S,,j~,.,~8~,£ill!,A~~S ~ 
accorded to the Oo\1-ncil, and provision was made for a· 
~~~~1l~i<'\11Nr.ltli"'-'t~l':{~,liP:VA~"'"'·"''~~V'\''~·.•f~ 1,1' ,.,.. , :•- ···'~{.·:·" ,,.,<'>X'."·1·~~v•<•:o•,•,f.l,0:<,(.n~:.,···1 ~~MNA~.J.fJI<ii7-F.'·'· -

dissolution of · the Council in . oaS:e .. of a deadlock. · ·. The . 
'J%1t'IPf.i~<ll•;'~i~¥'ifr1};'"'1'lXq,;•!f:).lll<~~\ilrJ.~~~~~,"!f;''i-1'.>f"<~~~~"-rll<lliM~~W....Il.-;b.~~~--- ,'_;•_ '," 

Governor had suggested that the House should be made 
nominee, but the suggestion WaS not accepted aS SUl>lSiill,CLOl'JV: 

·--~~ ,· ' 
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by the Sec~etary ~of State, and feeling in the Council was 
naturally dead against any such proposal. 

The case of the South Australian Parliament has, in some 
respects, bym no less interesting (.s). As early as 1864 the 
Council complained of tho action of the Assembly in trying 
to ignore the Counoil in money matters, and the Governor 
then endorsed tho action of the Council, and expressed the 
intention of requiring as authority for the sanction of the 
issue of funds the oonsont of the Parliament conveyed in the 
form of Dills <luly assented to, instead of mere resolutions of the 
Assembly. In 1877 the question came to a head in a matter 
of the construut1on of new Parliament buildings:without the 
approval of tho Oounoil. Tho government doolined to give 
way to the Oouneil, which then proceeded to the extraordinary 
step oi' doolining to pormit ttw Minister in charge of the 
governnwnt bu~inoHH in thoJJciunoil to procefld with business, 
superseding him by n private member. r.rhis step the 
Governor Htrm1.gly dir;a.pproved, but he induced the govern
mont to stop tho progeoss of the buildings pending further 
disoust>ion. 'l'ho Oppor;ition then carried a motion of censure 
on tho govornmunt, thoro being an equality of votes, but the 
Speaker, on priuoiplo, voting against the government, and· 
Ministers resigned. '£heir HllCCOt>sors with some difficulty 
secured the passage through the Council of a Bill for the 
execution of the necessary works, and the crisis terminated 
for the time. But the situation was deemed unsatisfactory, 

. and in 1881, by Aot No. 236, a means of deciding in the 
.. case of deadlocks was devised. As it now stands, under .A.ct 

No. 779 of H:lOl, when a Bill has twioe been passed by the 
Assembly and twice rejected, or amended in 1:1: w~y which the 

will not accept, by the Council, the Governor may 
dissolve both Houses or may call up by elj:jctiou one, or 

,. ,·' ' .. ''1\>'•,.. 
'', :. ~ .. 
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not more than two members of the legislative Council in each 
o£ the electoral districts. The power is only permissive, and 
not mandatory, and it is neither very easily to be exercised 
nor very likely to be conclusive, as it involves a general 
election between the two readings of the Dill in the 
Assembly, and at the end merely gives the people a chance 
of influencing the ele~®torate for the Council. The peculiarly 
effective nature of the opposition which the Council can offer 
has just been seen in regard to the question of the broadening 
of the somewhat high franchise for the Upper Chamber, 
which at present makes the number of voters for the 
Assembly abr:ut four times as large as that for the Council. 
The fight came to a head in 1906, when the Premier, 
Mr. Price, applied to the Governor for a dissolution prepara
tory to an attack on the Council by forcing, after the general 
election, the Constitution Amen~ment Bill through the 
Assembly, and on the rejection of the Bill by the Council 
procuring from the Governor a penal dissolution of the 
Council. The Governor, feeling that it was his duty, if 
possible, to avoid the loss of time and waste of public money 
arising out of a new general election, when the Parliament 
was still young, declined the request of the Premier (t), and 
asked the Leader of the Opposition to form, if possible, a 
govemment, but on his failing to do so he recalled Mr. Price 
and gave him the dissolution for which he had asked. 
Luckily the result of the election was decidedly in favour of 
the Premier, and further proceedings were, for the time, 
averted by a compromise under which the franchise, if not • 
spread so wide as desired by the government, was considerably 

· expanded, both parties thus retiring with honour from the 
conflict, in which much public time had been expended (u). 

(t) South Australia House of .Assembly Debates, 1906, Sess. 2, pp. 524 seq. 
(u) The Act of 190! has been amended in 1908 so as to render the referendum 

more effective by increasing to nine the number of additional members. In 

K. I 
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In Tasmania the Council has asserted and maintained a 
wide control, and even a right of amendment over money 
Bills. In 1879 it insisted on the Supply voted being 
restricted to six months, so as to compel Ministers to bring 
forward the proposals which were urgently required for the 
balancing of revemw and expenditure. The Assembly asked 
only that Supply should be granted for nine months, but 
eventually compromised on eight, and Ministers promised to 
bring in their further legislative proposals for rectifying the 
financial position of the government without delay. The 
position thus claimed by tho Council has never been lost, 
and the Council remains a oontrolling factor i~ allpolitical 
legislation. It iR not prepared to assent to any substantial 
modification of its electoral franchise, nor will it assist actively 
tho movement for the closor I:Jottloment of the country, and 
its general influence is I:Jeere in the steady process of alteration 
which is applied to all the legislation sent up by the Assembly, 
while in 1907 alone two Bills were rejected .. 

In vV estern AuRtralia the first Council was nominated, but 
provision was made for the election of the Council so soon 
as the white population amounted to sixty thousand, or six 
years had olapsed since the first summoning of a nominated 
Council. 'rhis elective body n~ceived, on its creation in 18H4, 
full powers of arnondrnent in the form of requests for 
amendments in monoy Bills. In other respects the Council 
has equal legislative power, and in 1H07 there resulted a 
rather violent dispute between the two Houses on the question 
of the imposition of a land and income tax. The govern~nt 
asked the Governor to grant them a dissolution, and on his 
declining to consent to this, offered to resign. Sir :Frederick 
Bedford, however, demurred to this proposal also, and instead 
prorogued Parliament for a time 1n order that a modus vivendi 

the case of the second passing of the Bill absolute majorities are required on 
the second and third readings in the House. 
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should be arranged, with the most satisfactory result that 
ultimately the measure went through in a somewhat altered 
shape, though its unpopularity cost the government some 
support at the election of 1908. 

In all these cases the Upper Chamber is the Conservative 
Party-that is, so far as any Australian party can be regarded 
as conservative. But in the case of the Commonwealth, the 
Senate is ultra-democratic, and parties in it are divided rather 
on the basis of labour and anti-labour, the two sides being 
almost or quite equally balanced if there are reckoned as 
assisting th~ Labour Party the supporters of the government. 
As a result :i1;s share in legislation has been stoutly democratic, 
and it has asserted its full right to amend and reject measures 
proposed to it by the Lower House, including, as has been 
seen, even the tariff, and to initiate legislation. 

Except in special circumstanees in Victoria and South 
Australia, the Council cannot be dissolved, and changes in 
its political complexion can only come in gradually as the 
Chamber is renewed every two or three years by the retire
ment in rotation of some of the councillors. In this respect 
these Chambers differ from the legislative Council of the 
Cape of Good Hope, which can be dissolved by the Governor 
when he dissolves the Assembly, though he is also entitled to 
dissolve the latter by itself. The Cape Council has constantly 
maintained its position as an essential power in the State, 
and has recently appeared as in effect determining the fate of 
a Ministry. In the beginning of 1908 there terminated a 
lo:ag struggle between Dr. Jameson's government and the 
Opposition by the resignation of the Premier, on the discovery 
that the elections for the Council had gone decidedly against 
him. The dissolution which took place was indeed forced on 
him by the Council. Parties in it were precisely equally 
balanced, and ~the turn o~r of one member deprived the 
government of its majority in committee, as opposed to in 

i'2·. 
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the ordinary business of the House. The result was that in 
Committee of Supply the government found that no progress 
could be made with their financial proposals, and though, 
whenever the House was not in committee, they still had a 
majority, they could not induce the Opposition to forego the 
ad vantage they had in committee except on an undertaking 
to dissolve after the granting of Supply, the Opposition very 
properly offering to secure the grant of Supply if a dissolution 
were agreed upon. 'l'his undertaking was eventually given; 
Supply was granted ; and the general election returned a 
decisive majority for tho government formejl by Mr. 
Merriman ('1·). • 

One device to Sflcnro greater co-operation between the two 
Chambers is in Coroe in the Cape, that of permitting Ministers 
to speak in either Housu, though they may only vote in that 
House of which they aro rneJillbtJrs. 'l'ho same rule is in use in 
the ease of N oh.d, and the two new Colonies of the rrransvaa.l 
and Omngo Hivor, in whioh, at present· at least, the Upper 
Chamber is nominated, and to a limited extent in Victoria. 

In tho case of tho Commonwealth there is made provision 
for the prevention of a deadlock. If the House of R(~pl'Bsen
tatives twieo :.tt an interval of three months, whether in the 
same or a second session, passes a Bill and the Senate will 
not accept or amends it unsuitably, thB Governor-General 
may dissolve both HousBs, and if on the House of Represen
tatives again passing the Bill the Senate still reject it, the 
GovBrnor-General may convBne a joint sitting of the Houses 
at which the voting is as one House, and an absolute majori~ 
of the votes is required to carry the Bill (x). 

In the case of the legislatures which have ·nominee Upper 
Chambers, the rule is now fully established that such 

(v) Of. House of Assembly Debates, 1907, pp. 582, 589, 590, 597 ; Legislative 
Couneil Debates, 1907, passim. 

(x) Of. Harrison Moore, Commonwealth of Australia, pp. 124-12i. In the 
case of a constitutional deadlock the procedure is simple. See sect. 128 of 
Constitution, where the electors decide, provided a majority of States agree. 
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Chambers cannot claim anything like equal rights in financial 
matters with the Lower Chambers. In the Dominion of 
Canada a money Bill must be recommended by a message 
from the Governor-General, and originate in the Lower 
House (y). The same rule is laid down in the Constitution 
Act of New South Wales (z), and is implied in the rule in 
the New Zealand Constitution that money Bills must be 
recommended to the House of Representatives by the 
Governor. The Queensland Constitution Act (a) follows 
in this, as in many other details, the New South Wales Act, 
while the ~atal Constitution Act (b) goes a little further, 
and adds .-ehat such Bills may be rejected, but may not be 
altered by the Council. The same rule is in force in 
Newfoundland by constitutional practice, the law only 
requiring the Governor's recommendation (c). The position 
has not altogether passed witlwmt question, but in 1862, 
and again in 1872, the law officers of the Crown advised that 
the claim of the Council in New Zealand to be on an equality 
with the Lower House as regards money Bills was not well 
founded (d), and in 1886 a dispute between the two Houses 
in Queensland was formally referred to the Judicial Com
mittee of the Privy Council for decision (e). The advice of 
the Privy Council was to the effect that the Queensland 
Council had not equal powers with the Assembly as regards 
such Bills, a decision which is obviously correct, and in which 
the Council has acquiesced. 

On the other hand, while the doctrine is fully established 
tl:Lat the I.1ower House is supreme in matters of money, the 

(y) 30 Viet. c. 3, ss. 53, 54. 
(z) 17 Viet. c. xli. s. 1 (schedule to 18 & 19 Viet. c. 54). 
(a) 31 Viet. c. 38, s. 2. 
(b) No. 14 of 1893, ss. 48, 49. 
(c) 5 & 6 Viet. c. 120, s. 3. 
(d) Constitution and Government of New Zealand, 1896, pp. 194-205. 
(e) Parl. Papers [0. 4794], H. L. 214, 1894. 
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power of the Upper House to reject is still fully maintained, 
and there is no understanding similar to that of 1860 in the 
United Kingdom, when the House of Commons asserted its 
right to control absolutely the grant of Supply by framing 
its Bills in such a way that the Lords could not, consistently 
with the possibility of carrying on government at all, re;fuse 
their concurrence. Thore is indeed, in this respect, a real 
and not inconsidemblo di:fforence between the Colonies and 
the United Kingdom, though, of course, in the Colonies 
with nomineo Counoils, there is just as little ohance as in the 
United Kingdom of throwing out an appropt.iation Bill 
dealing with general supply. On the other 'hand, Bills 
dealing with pu,rticular items are liable to rejection just as 
much as any oruinury piece of legislation. Perhaps more 
exrwtly it might be said tlmt in the Colonies the government 
must prevout intorfnrmH:n 'tly puHing into one Bill all its 
financial proposals, while tho fact that the government could 
do so is sufflciont in tho United Kingdom (f). 

As in finaneial matters, the nominee Chambers cannot 
hope to maintain full equality in general legislative power 
with the Lower Houses. 'l'his has from tho first been the 
case in Canada, where the Dominion Senate has altogether 
failed to obtain the consideration which would seem to be 
natural to its position as representing tho interests of the 
provinces as against the federation. Various causes have 
contributed to this result. In the first place, though the 
selection of Senators was originally intended to be exercised 
by the Governor-General, acting as an i~perial officer, tl!e 
actual nomination soon, and probably inevitably, fell into 
the hands of the government of the day. Secondly, the 
nominations were made for life, and these two facts rendered 

(f) Cf. Anson, Law of the Constitution, i. 268 ; Queen Victoria's Lette.·s, 
iii. 401 seq.; Morley, Life of Gladstone, 1i. 24-41. The Commonwealth 
Constitution, s. 55, forbids tacking ; 6 C. L. R. 41. 
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the Senate a sort of resting place for politicians who were 
tired of, or unwilling to face, the electoral struggles. Chosen 
by Dominion Ministers, they were naturally chosen for their 
share in Dominion politics, and the provinces had no voice 
whatever in their selection. In consequence it is said that 
not only has the Senate shown no desire to preserve State 
interests against the central government, but that it has even 
been somewhat hostile to the provinces, and this view seems 
confirmed by the fact that the provinces have on more than 
one occasion expressed dissatisfaction with the existing mode 
of selecting.the Senate. Prior to 1896, the Senate was com
paratively ~eldom in opposition to the government, except 
during the Ministry of Mr. Mackenzie, when the Senate and 
the Ministry were totally opposed to each other in connection 
with the case of the proposed dismissal of the Lieutenant
Governor of Quebec, Mr. Letellier, who was condemned by 
the Senate but supported by the Commons. After the 
defeat of the Liberals at the elections in 1878, and the com
mencement of the long Conservative control of Parliament, 
the Upper House, most o£ whom were nominees of the Prime 
Minister, were generally in accord with the Lower House. 
This changed completely in 1896, when the Conservatives 
fell, and in 1897 and in 1898 the Senate actually threw out 
Bills, passed by substantial majorities in the Lower House, 
to extend to Montreal tho inter-colonial railway, and to build 
a railway into Klondike. The former measure was rejected 
on the ground that it would unduly favour the Grand Trunk 
~the expense of the Pacific Railway, the latter because the 
land grant system in this case was deemed undesirable and 
too extravagant. A good deal of irritation was evidently 
felt by the Commons, and projects of reform were mooted, 
especially during the election campaign of 1903, but the 
matter passed over, and in later years the Senate has come 
more and more into the position of registering the decrees o£ 
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the Lower House. In both 1906 and 1908 debates (rJ) took 
place as to the feasibility of altering the House so as to make 
it elective, and the general current of opinion was shown in 
favour of some change. 

It should be notecl that in theory th.e position of the 
Senate is a strong one, as it cannot be swamped, only an 
addition of six members being possible, and such an addition 
requiring the approval of the Crown. It has been laid down 
t,hat the power is one meant for use only in a grave emergency 
when the two Houses are completely at variance, and when 
the addition of the number of members permissi~le would be 
sufficient to termiuate a deadlock. • 

The history of the New South Wales legislature (h) is in 
some respects of special interest. As originally constituted, 
the legisbtive Counoil consisted of members nominated for 
five years from 1~5(), huteat the end of that period it was 
armngod that tl1~l Council should be oomposed o£ not less 
than twenty-one mombers, noininated for life by the Governor 
with tho advice of his exooutiv<:! Couueil. On the 4th February 
of that year the Seoretary of State addrossed a despatch to the 
Governor, advising him that it would be desirable to avoid 
tho error of making tho legislative Council a mere party 
assembly, and suggesting that it might be desirable that the 
existing members should bo continued in their seats. Sir 
John Young replied in two despatches, in which he reported 
the formation of a very representative Council, not by any 
means a mere party body, the number of twenty-three 
including twelve persons who had sat in the former Coun~l. 
He added that parties in the colony were agreed to restrict 
the number of councillors to twenty-seven as a rule. But he 
also reported that the last days of the Parliament had been 

(g) Canada House of Commons Debates, 1906, pp. 2276 seq.; 1908. 
(h) Farl. Papers, H. C. 198, 1893-94, pp. 69-99. 
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spent in a dispute between the Council and the Assembly. 
'l'he government were anxious to settle the land question, 
but the Council unexpectedly declined to Qompromise, and 
rejected the government's proposals; while the Assembly, by 
large majorities, rejected the proposals of the Council. His 
Ministers accordingly asked him to ereate some twenty-one 
new members to swamp the Opposition in the U ppel' House, 
and as they were supreme in the Assembly and had the eon
fidence of the country the Governor consented to do so, on 
the clear understanding that the gentlemen to be nominated 
were to holq their positions for a single night only, and would 
have no clai"m for permanent nominations on the reeonstruc
tion of the Council. The device failed, for the Opposition, 
getting to know of the wholesale creation of couneillors, 
stayed away in a body, and the President hastily resigned, 
selling all his property in the coleny, so that no House could 
be formed, and the government's measures could not be 
carried into law. 

In his reply(£) to the despatch reporting this cmrous 
incident, the Secretary of State administered a rather severe 
rebuke to the Governor for his action in the matter, and 
decidedly discountenanced the practice of swamping the 
Council. This rebuke was evidently borne in mind, for in 
1865 (k) the Governor forwarded to the Secretary of State a 
correspondence showing that the Colonial Secretary had 
resigned his post because of the Governor's refusal to add two 
members to the Council on the advice of his Ministers. The 
G-Jvernor justified his conduct by considerations based not 
only on the state of the govemment which was not in 
possession of the confidence of the country, and which indeed 
was shortly afterwards defeated on a vote o:f confidence by 

(i) Ibid. p. 74. 
(k) Ibid. p. 75. 
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forty-two to fourteen votes, but also on general grounds. 
He argued that, if the understanding was once violated which 
restricted the numbers of the Council to about twenty-seven, 
there would be no possibility of avoiding depriving it of all 
independent power and strength. His action led to the 
Tosignation of Mr. Forf:lter, the Colonial Secretary, but the 
other Ministers did not feel entitled to resign on that 
account, especially as there was impending the vote of 
censure which ultimately defoat,ed thorn. The Secretary of 
State extended a full approval to the action of the Governor. 

His successor, Lord Belmore, oonsented ill, 1868 (l) to 
increase by throe the numbers of the Council, b~·inging it up 
to thirty, but only on tho ground that there was considerable 
difficulty in getting a qnorum to transact business. The, 
Secretary of Stato 11.pproved his action, though regretting 
that any wldition had b~en found necessary as liable to 
impair tho validity ol' tho goneral principle of the limitation 
o:f the nmnl1ors of tlw Council. In faet, in the very next 
year, the Governor roooived n~presonttttions from Mr. Hobert
son (m) on belwJ£ of: tho Ministry, in which it was categori
cally laid down that tho rule of resti'icting tho Council was 
merely a conveniont m·mngemont and not any part of the 
Constitution, and that the right undoubtedly existed in 
Ministers to ask for and receive any addition which they 
thought necessary for the conduct of business. I£ this were 
refused, Ministers would be entitled to resign, and leave the 
Governor the duty o£ :forming a new government. In .reply 
to these views, the Secretary of State, while admitting t~"at 
there must exist the right of overcoming resistance to the 
popular wishes by the Council by nominating further 
members, asserted that this power was an extraordinary 
reserve power which should only be exercised in cases of 

(l) Ibid. p. 77. 
(m) Ibid. p. 79. 
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grave dispute, while the regular use of the power to override 
the wishes of the Council would deprive the Council of all 
authority. 

So far the view held by the Colonial Office had clearly 
beeu that the Council should be treated like the House of 
Lords, and the debates at the time when the Constitution 
was framed show that the Council was indeed meant to play 
some such part, as Mr. Wentworth (n), in advocating a 
nominee against an elective Council, laid stress on the fact 
that the nominee body could ultimately be brought into 
harmony with the elected House, while an elective Council 
would be a perpetual check on progress. In 1872 (o) opinions 
had changed, and Sir Henry Parkes boldly attacked the 
question of reconstituting the Upper House, which had hope
lessly differed from his government over the question of 
collecting revenue on the Victori!n frontier of the colony. 
But recognising that the carrying of any proposal to make 
the Council elective would, in the face of the opposition of 
that body, be extremely diffieult, he asked the Governor to 
aceept the principle that a Minister was entitled to receive 
any additions to the Council which he might need to force 
its opinions into conformity with his own. The Governor 
reported the matter to the Secretary of State, who pointed out 
in replythat the system of nomination might work better if 
the principle were adopted of only making appointments for 
a term of years, thus securing the gradual alteration of the 
Council contemporaneousl.r with the advance of public 
opi~ion in the colony, and he reminded the government that 
difficulties were as frequent with elective Upper Houses. 
He pointed out the solid grounds of convenience, on which 
the existing.rule of the limitation· of the Council.rested, and 
while pJi'ofessing a desire to avoid interference with tJie; 

Ibid. p. SO. 
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internal affairs of the colony, said that he would be glad to 
learn that the Ministry had not insisted on making all the 
appointments desired. 

It was nssumed by I..~ord Glasgow in 1892, i11 his dispute 
with the Now Zeuhnd Government, to which ~llusion will be 
made Inter, and also by Mr. 'J'odd ( p) nnJ ot]ler 1.1:11thorities (q), 
that this conespondcnco maintained the principle of the 
limitation of tho nurn1Jers of the Council. But as a matter 
of bet, though tho immediate proposf1ls failed, and in 1876 a 

motion to nmko tho Oouueil elective was deoisively negatived 
in tho AsHemhly, the Seeretarv of State had in e:ffeet admitted 

v • 

that the nmttol' was ontirely one for tho docisio:t! of the local 
govemmollt, whiln pointing ont very weighty reasons why 
tho govornnwnt r;honld rwoopt the priueiple of limitation, 
whiuh illtlootl owed it:-; origin in part to tho well-known views 
of the Irnporial Govornn..-mt, and in part to a voluntary 
understanding hotwnon the political parties of the yt:)ars 1861 
to lf\GG. ]n H~i:l!) Sir Henry Parkes secured c()nsiderablo 
a<lditione~ !'rom J,ortl Carrington, niHl protest~ from the oppo~ 
siijiou woro not :woer1to<l as valid, and at the pres.€ll1td~:tY the 
nnrnbor of: oonneillors has grown to fifty~six (r) 'l'he result has 
of course been the loss by the Council of a good deal of its 
authority and position : it, now revises measures and exercises a 
limited power of rejection (8), based on the fact that no colonial 
Ministry regards the mere failure to pass a measure as fatal 
to its existence; 9.1!t.itj.,§. now p::~,rt QtJht:l .. Q.£p,s~itution that 
~It:r.ggyer!lment is entitled to swamp the :Qpp~:rJi?11B_0, i:f it 

(p) Parl. Govt. p. 658. •• 
(q) Jenkyns, British Rule and Jtwisdiction beyond the Seas, p. 67 .. Of. the 

refusal o£ an increase to Mr. Reid's Ministry in 1894, Times, Sept. 14th, 1894; 
Anson, Law of the Const-itution, iL 27R, n. 1 ; Parl. Papers, H. C. 70, 1889, 
p. 43. 

· (r) A large recent increase of the numbers has takezi place, much criticised 
;lij the Clpposition in Parliament. Parliamentart/i pebates, 1908, Sess, 2, 
pp:,'79 seq:' . . . , ;_ .. , > 

.:(&).:Cf: :New South¥·Wales Pa1·liamentary IJebatea, Ix:xii .. 7483 • 
. )!~~~( ~> _. ·:::.;< ~;;:;;::~,,>::··,: ,·, 
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thinks fit, and any Governor who declined to accept the 
nominations of his government for, the Council would be 
required to find another Ministry ready to take office and 
carryq1;1 gQ:Y~Jrnment. 

In 1872 there arose, as noted above, a dispute between the 
two Houses of the New Zealand Parliament over the question 
of amending money Bills. The Upper House claimed that the 
Parliamentary Privileges Act of 1865 put them on an 
equality in this respect with the Lower House, and, accor
dingly, the matter was referred to the decision of the law 
officers in, England, who decided that the Upper House had 
no right whtitever to amend, either by its position or by 
reason o£ the Act of 1865. The Upper House, however, re
mained in enjoyment o£ its full privileges of amending other 
Bills, and in 1892 the two Houses came to serious differences. 
In 1891 the Governor was asked ~o add eleven members to 
the Upper House by Sir H. Atkinson's Ministry. He con
sidered the number excessive, especially as the Ministry was 
weak in the country, but after negotiation consented to 
create six new councillors and did so. The Ministry shortly 
afterwards resigned, and the Governor was informed by the 
Secretary of State that in acting on ministerial ad vice he had 
acted in accordance with constitutional principles, whatever 
judgment might be passed on the action of Ministers in ten
dering the advice. The incoming government then asked for 
a number of appointments to make good the position of the 
government in the House; they did not desire to swamp the 
H~~se but only to have a fair representation. The new 

/ ~overnor, Lord Glasgow, was unwilling to accept their pro
/ p~Sals in th~r e~JI;~ty, but he was ready to appoint nine of 

the twelve councillo[S for whose appointment Mr., Ballance 
asked. The government, on his declining to accept their 
advice to its full extent, remained in office on the ground that, 
jf the Governor's action were proper and in. execution of his 
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imperial functions, they would not be justified in resigning, 
and, instead, appealed to the Secretary of St11te, who in a 
despatch of the 26th September, 1892 (t), deoid11iL.in :favour of 
their claim to h11vo the desired number of ttPP<)i1}tments made, 
on the ground that no impc~rin,l interest was involved, and that 
tho Governor in such a case Rlwuld follow ministerial advice. 
The decision, coupled with tho fact that under an Act passed 
in the preceding year appointments are for seven years only, 
and not for life, has seeured tho harmonious working of the 
two H.onsos since that elate, the Upper Honse accepting the. 
Old Age Pensions Ant of l~fJR, and the. Industrial Con
ciliation and Arbitration Act of .l900, and so firth. It was 
proposod in the session of I 007 that the Upper House should 
be made eleotivu, fwd the majority of tho House of Hepre
sentativos :tppoa.rocl to bo in favour of the change, but the 
Primo M.ini>dor oxpnlHNo<l J..imRnlf ns against it, and the matter 
was not 1'urthor prossed. Indeed, in view of the present 
satisfactory i:lb1te or tho relations of the Houses alteration 
would tloom 1mnooossm-y and undesirable (u). 

In Queensland tho Logis1ati ve Council was, under the 
local Conl:ltitntiou Aut of l~ti7, protoetod by the requirement 
that ~1llY altoration in its eonstitntion could only bo passed by 
a two-thirds majority in either House of the Parliament. 
This provision was attacked as early as 1870 as being un
demoeratic, a similar provision in the Constitution of New 
South W!tles having disappeared as early as 1857. But the 
Council were not then prepared to allow the curtailment of 
their powers, and the Bill was not permitted to pass. In .the 
next year an amended Bill was brought f~rward and became 
law. It no longer sought, as in the Bill of 1870, to repeal 
the requirements of two-thirds majorities in the case of laws 
affecting the eleetion of the Assembly and the appointment 
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of the Council, but merely related to the question of the 
eleetion of the Assembly and was passed. The relations 
between two Houses, of which the Upper had to assent by so 
considerable a majority to its alteration, could hardly be 
satisfactm'Y ; and, as a matter of fact, in 1885 the differences 
between the Houses over the power of amending money 
Bills grew so strong that a reference to the Privy Council 
was agreed to and carried out. The decision (a:') of the Privy 
Council was adverse to the Council. It was held that the 
position of the Council was analogous to that of the House 
of Lords, and that the control of supply rested with the 
Lower Hous~, subject merely to a right of rejection where 
such right could be exercised by the LorcL'l. '.I'bis decision 
ended the dispute as to powers in money matters, but in other 
respects the Couneil retained its full power of amending Bills 
right up to the year 1907. In toot year (;11) the Council was 
generally opposed in feeling to the legislation promoted by 
the Premier1 ,J\!~~, .. ,J-{id,ston, who owed his parliamentary 
majmity to a working alliance with the Labour Party in the 
Assembly. They accordingly decided to reject two measures 
on which great stress was laid by the government; the 
one a proposal to extend the principlfi of wages board&io all .· · 
agricult,ur~l.9!JDRpU>tions-a measure disliked by the . 
interest-t~e (),t~~r to curtail the use of the postal ""1·n . ..,.,.,~,"' 

.. be mainly advantageous to the 
of this opposition, 
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protested vigorously against any such dissolution being given, 
on the ground that they were ready to go on with business, 
i.e., with Mr. Kidston's programme; but the Governor decided 
that he should grant the dissolution, in view of the importance 
of the country deciding on the issues in question, practically 
the position in the State to be occupied in future by the 
Council. On a general election ensuing, the country left 
tho comparative position of pn,rties almost unaltered, thus 
restoring Mr. Kidston to power, when his Ministry passed a 
vote in the Assembly expressing their regret at the action of 
tho Governor in granting a dissolution, and in thus delaying 
tho carrying out of necessary schemes for the b~nefit of the 
country, partieularly as regards railway construction. But 
tho result of the dissolution and tho geneml election was 
unusually Sfl,tisfactory and very creditable to the govern· 
ment: no attornpt waR ma~e to swamp the Upper House, 
a prooeHH whieh, of nourse, would merely mean fresh sw.amp· 
ing at every change of governmont, but a Bill was brought 
forward and pase~ed to make void the proviso in the Con
stitution Act of 1HG7, under which the consent of a two
thirds majority in oithor House was needed for any change 
in the composition of tho Council. This Bill was claimed to 
be ultra v£re8 (z), hut the government easily showed that there 

·was. no foundation for such a claim, and the Bill p'assed both 
Houses, was assented to, and became law. Then the govern
.mt:mt.int.roduced a measure to provide for a referendum to the 
·.p~ople in the case of future deadlocks between the llquses. H 

is passed by the Assembly and rejected-py the Council, 
',again passed by the Assembly in a subs~quent sessi;h 

L:':~nc:rr&Ju~ctt~d by the Council, it may be .. to a vote of . 
and if passed , by a ()f those 
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exercising the franchise on that occasion, then it shall be 
presented to the Governor for his assent, and treated as if it 
were an ordinary law passed by the two Houses. The 
legislative Council were not altogether satisfied with the 
terms of the Act, but they recognized that the general 
election had decided the case against them, and it fina1ly 
passed by a majority of two, was reserved, and received the 
Royal Assent by Order in Council. The Council, however, 
obtained amendments specifying that the Bill should not be 
represented to the Council for acceptance until three months 
had passed from the date of the first rejection of the Bill, 
and that no ~ill was to be deemed to be rejected unless it 
was sent up to the Council not less than one month before 
the close of the session, in the case of the first passing of the 
Bill, and not less than a week in the case of the second 
passing. This procedure is, it wijl be observed, very much 
more €lemocratic than that of the South Australian Act, 
No. 779 of 1901, for the prevention of deadlocks, which 
requiTes a general election between the two passings of the 
disputed Bill, and only allows a very moderate degree of 
pressure to be exerted on the Upper House (a), but this 
difference is due mainly to the fact that the Upper House 
in South Australia is elective, and cannot be ignored to the 
same extent as a mere nominee chamber (b). 

The position of the Upper House in Natal is one of some
what unusual strength, derived from the mode in which the 
House is composed. The Natal people were at first anxious 
to.)lave but one chamber, but the prevailing feeling in 
England then was in favour of the bicameral system, and in 
the result there was constituted a nominee body, composed as 
follows since the annexation of Zululand and the ceded 

(a) This will be modified slightly by the passing of the new Bill now under 
consideration, p. 113. 

(b) See Queensland Act, No. 16 of 1908. 

K. K 
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territories of the Transvaal. Thirteen members are sum
moned by the Governor in Council-five from within the 
counties of Durban, Victoria, Alexandra and Alfred, three 
from within tho counties of Pietermaritzourg and Umvoti, 
three from within the counties ·of Weenen and Klip River, 
one from the province o£ Zululand, and one from the Now 
Territory, but not more than two members can be chosen 
from any one county. The members only hold office for ten 
years, and the five senior members retire b;r rotation every 
five years, the first retirements having been decided by 
ballot. As a result the Council is always ooceiving the 

• effects of the entrance of members with fresh political ideas, 
nnd, like tho Council of New Zealand since 1891, is not 
impervious to tho political forces arising among the people. 
Further, the strict limitation of tho place of choice, coupled 
with the requirement of tf~n years' rosidence in Natal, thirty 
years of age, and ownership of propm-ty worth 500l., tend 
to secure that tho members of the Council shall be persons 
calculated to conui; in tho counsels of the colony. Certai!fly 
the Council is expressly forbidden by the Constitution to 
amend money Bills, hut it freely asserts its right of rejecting 
any money or other mo:1sures sent up by the Assembly' of 
which it does not approve. Even in Hl05, after the resigna
tion of Sir George Sutton's Ministry, the Council, though 
there was prossing need for the provision o£ funds to meet 
the deficit in the coloni:1l finances, successfully exerted its 
right to reject the particular measure of native taxation put 
before them by the government. It may also be said that: in 
certain cases, the influence of the Council has been thrown on 
the side of the natives, and has led to the modification of 
legislation framed without due regard for "their interests, a 
duty which is particularly inuumbent in the Upper House as 
less likel:y to be affected by popular prejudices. 

In the o&se of the Transvaal and the Orans-e River Colony, 
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the first Councils have been made nominee instead of elective, 
partly because of the difficulty-which weighed with the 
Natal government in 1893-of finding any convenient basis 
of discrimination between the two Houses as regards fran
chise, and partly to admit of the service of the first 
Parliament of those who, after faithful service in the earlier 
nominee legislature, could hardly be expected to expose 
themselves to the rough-and-tumble of an electoml conflict (c) . 

. ·But the nominee body was only contemplated to last for five 
years, and it was open to the legislature at any time after 
four years ~ad expired from the first meeting of the Council 
to make the.legislative Council elective. Provision was also 
made for deadlocks as follows :-If the Assembly twice passes 
in successive sessions a law and the Council rejects it, or 
makes amendments in which the Assembly will not agree, 
then the Governor may, if he thinks fit, either convene a 
joint session of the two Houses or dissolve the Assembly, or, 
if the Council is elective, both Houses. If, on re-assembling, 
the Assembly again passes the law and the Council rejects it, 
the Governor may hold a joint session. In either case of a 
joint session the law is to be voted upon by the members of 
the two Houses sitting as one body, and if it receives an 
absolute majority of the ~embers of the two Houses taken 
together, it is to be deemed to have been passed, and is to be 
presented for the Governor's assent (d). 

So far the nominated Councils have not shown any great 
independence, and in both Colonies the government has 
s~ured a majority on the Councils as well as in the Assembly. 

(o) Of. Part .. Papers [Cd. 3250], p. 39. See Letters Patent, Dec. 6th, 1906, 
. s. 7 ; Letters Patent, June 6th, 1907, s .. 7. In both cases the Couneil eannot 
amend money Bills. 

(d) These provisiol):s are borrowed, but modified, from the Commonwealth 
precedent. No ger.iez:al t'llection is essential before a joint 
this point the pri!l,Y:isioil.!>, are. more democratic than Al~oo.W11er, 
Q,u(')ensland, u, ., · '~o.16 o:f 1908. 

. .. K 2 
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On the other hand, the Council in the Transvaal has asserted 
its right to be given adequate time to consider all legislation 
on the occasion of the passing of the Bill regarding Asiatics. 
In all probability the Upper Houses will ultimately become 
elective, but the provisions to prevent deadlocks will probably 
simplify the proceclure in the case of any constitutional 
disputes between the Houses of Parliament. 

Of the other Colonies, the only one remaining which has a 
nominated Council is N ewfonnclland. In that case the 
councillors are nominated not for life but during pleasure, 
bui: their number is limited to fifteen, so that. there is no 

• possibility of the Counoil being swamped by the government 
of the day (e). '11he relations of the Council and Assembly are, 
however, usually in harmony, and the Council is essentially 
the weaker House. It has no claim to amend money Bills, but 
sometimes ads indepondo;tly in ordinary legislation. For 
example, in 1HQ6-1D08 it steadily refused to accept a Bill 
relating to the use of steamships in the Labrador fisheries, 
presumably because, as passed by the Lower House, it did not 
safeguard treaty rights. The nominee Councils of Quebec, 
of twenty-four members, and Nova Scotia, of twenty-one 
members, occupy a similar position to the Lower Houses in 
these Provinces. In both oases the nomination is lJy the 
Lieutenant-Governor (who acts on the advice o£ his· Council) 
for life. 

(e) The Crown, through the Secretary of State (Letters Patent of 
March 28th, l87G), could inereaso the Council indefinitely, but tho Governor 
<lanuot appoint any members so as to cause the resident members in ~w
foundland to exceed fifteen. Although in all cases, except those of Natal, 
the Transvaal, and the Orange River Colony, the Governor in theory 
appoints, the actual action is always done on the advice o£ the executive 
Council, the Governor's discretion being confined to refusal to appoint. It 
would obviously be impossible for the Crown to appoint members of its own 
motion, 
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CHAPTER VIII. 

THE FEDERATIONS, 

THE British Empire is unique in counting among the number 
of itsseH-governing Dominions two federations of great extent 
and vast p~ential resources. Federal government is, indeed, 
no rare thing in the Empire. To a very limited extent there 
is a feueral administration for the Windward Islands, and a 
real federal union exists in the case of the Leeward Islands, 
but in neither case is the phenomenon of any real importance 
compared with the case of Au~tralia and Canada. It is 
probable that to this number may be added the States of 
South Africa, but though the signs are in favour of federation, 
it must be remembered that in 1877 the Imperial Parliament 
actually passed a Federation Act for the South African 
Colonies, which remained a dead letter, and that there are 
many advantages in the alternative proposal that there should 
be a unification of the South African administrations, which 
are too numerous for the population and resources of the 
country. 

A. CANADA • 

.. Canada is the oldest and the most perfect representative of 
:federation. Circumstances in Canada, indeed, pointed to 
federation as the natural end to be achieved. The provinces 
had all along been bitterly at variance with one another: 
there was no immediate bond of union between them, their 
history was different, and their traditions ran in opposite 
currents. On the other band, their position of helplessness 
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in face of the growing menace of the United States rendered 
federation almost inevitable, and it is significant of the 
importance of this £net that the government of the States was 
believed to be deeidedly hostile to federation, which substituteil 
for scattered and feeble provinces a united and powerful 
Canada. Moreover, the existence of the French element in 
Quebec suggested at once the adoption of a plan which would 
leave each eolony to its own deviees as regards internal affairs, 
but would unite them for the eommon action which is essential 
for the maintcnaueo ol' imperial unity. It is, perhaps, the 
absence of thiB extomal pressure whieh has oausiJd the diffi
culty of framing a Bttfiflfadory Constitution for Australia (a). 
The partioularist tendeneies of the States have only imperfectly 
been counterbaln.neod by tho natural and proper conception 
of an Australian nationality. It was, indeed, not until the 
last moment that the advictr of the Imperial Government in
duced tho government of W estoru Australia to accept federa
tion, and New .Zealand definitely and finally declined to have 
any part in tl10 federation. In the mse of New Zealand the 
decision was uo doubt wise and in harmony with the best 
interests of tho Dominion : its long distance from Australia, 
the difference in Hs history and circumstances and in the cha
racter of its population, would certainly justify the· standing 
aloof from the main land of Australia, whose interests in 
many respects are not at all in agreement with those of the 
Dominion. The main disadvantage of the position is un
doubtedly with regard to the Western Pacific, where there 
must be a divided control between the two colonies, e~ 
after the Imperial Government surrenders its management of 
the protectorates now included in the Western Pacific High 
Commission. 

The essential feature of a federation is that for external 

(a) Of. Harrison Moore, Commonwealth of Au.stra7ia, Oha.p. II. 
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purposes it should be regarded as a unity. This is the case 
with the Canadian federation. As regards the Imperial 
Government it stands in the position of a single colony, with 
a Governor-General appointed by the Crown, and responsible 
to the Crown for the conduct of the government of Canada. 
The federal government is the sole channel of correspondence 
between the Crown and the provincial governments ; even the 
Agents-Generals of the provinces are not allowed to enter 
into direct correspondence with the Imperial Government. 
If the Imperial Government desires to make representations 
to a provincial government the representations go through 
the Canadiail Government, and are couched in such shape as 
seems good to that government, which never adopts the atti
tude that a provincial matter is one for the sole consideration 
of the province in the sense that the Dominion Government is 
a mere condnit pipe of correspong.ence between the Imperial 
and provincial governments. :Further, in the all-important 
matter of foreign relations and treaty obligations the Canadian 
Government is supreme : section 132 of the British North 
America ~~ct, 1867, gives the government and the Parliament 
full power to take whatever steps are necessary for the carry
ing out oL any treaty obligation incumbent on Canada or on 
any province. Accordingly, all consuls are accredited to and 
approved solely by the Canadian Government; the pro
vincial governments are not officially consulted as to their 
appointment or the termination of their recognition. So all 
treaties in which· Canada takes part are concluded for the 
:ot>minion as a whole, and the established practice is that, if 
the matter of the treaty be a question which falls under the 
class of topics reserved for the exclusive legislative authority 
of the provin~es, then the Dominion will only adhere to the 
treaty if the provinces consent, but if it adhere will 

"adhere o:ri ·heP,aJf o:£ the whole o:£ Canada. · 
nioally spealfi!-}g, it :would seem legitimate for 

' ' "< ·-. :~; . 
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to adhere whether the provinces agree or not (b), but the 
established rule seems far better in practice, as the other 
rule would, in effect, be to usurp, under the guise of adhering 
to treaties, part of tho exclusive legislative power of the 
pr9vinces. 'l'his might be, in some definite instance, 
necessn,ry, and tho existence of the reserve power seems a 
safeguard, as the Dominion in the long run must decide such 
a question for Canada; but it is a power of the kind which 
should be oxoreisod with tho utmost oaution.and rarity .. 

The legislative power in Canada is divided between the 
· provinoial legislaturos and the Federal ParliaJnent, on the 

• 
principle that the federal government should have all the 
powors which aro not Apeci:fioally assigned to the provinces. 
'fho lattor powert> nro enumerated in section 92 O.tthe British 
North Amorica Act, and inclndo-(l) the amendmentof the 
constitution of the provi'hce, s::we as regards the office of 
Lieutenant-Governor; (2) direct taxation within the province, 
in (:nlor to raiso a rcvenuo f:or provincial purposes; (3) the 
borrowing of money on tho credit; of the province; (4) the 
estttblishmont and temn:o of provincial offices; (5) the manage~ 
mont of the pnblie lands of tho province, a privilege not, 
however, granted to Manitoba, Alberta and Sas1mtchewan; 
(H) the establishment and management of prisons; (7) asylums 
and charities, other than marine hospitals; (8) municipal 
institutions ; (9) shop, saloon, tavern, auctioneer, and other 
licences for the purpose of raising a revenue for provincial, 
local, or municipal purposes; (10) local works and under
takings other than lines of steam or other ships, railw~s, · 
canals, , telE>graphs, and other works and undertakings con~ 

(b) Section 132 woulu, then, seem t.o give the necessary legislative power to 
make good the adherence. ' But I am not aware of any case in which Canada 
has adhered against the wishes of a provincial governrqent. ·· . The Britifih 
Columbia representatives in the Federal Parliament CO!:!CUrred in the adher
ence, iri1905,6, to the treaty with Japan, which was· pra1Jfically' a federal. 
'matter,. .,._ . · ·. , ~ ,' · · \'>l;.:;.;·~.:r·'( ·". '· · , 

::;'>'>•;;. 
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necting the province with any others o£ the provinces or 
extending beyond the limits o£ the provinces, lines o£ steam
ships to other countries, and works declared by the Dominion 
Parliament to be fOT the public advantage of two or more 
provinces; (11) the incorporation o£ companies with provincial 
objects; (12) the solemnisation of marriages; (13) property and 
civil rights; (14) the administration of justice and civil pro
cedure ; ( 15) the imposition o£ punishment for offences against 
any law of the province; and (16) all other matters of a 
mPrely local or private nature in tl1e provinces. In matters 
o£ educatio\} the provincial legislatures have, under section 93, 
exclusive legislative power, but the power is not to be exer
cised so as to affect prejudicially any rights as regards 
denominational schools existing in the provinces at the 
Union (c). Moreover, where in any province a system o£ 
separate or dissentient schools e!:isted by law at the Union, 
or is thereafter established by the provincial legislature, an 
appeal lies to the Governor-General in Council from any act 
of the provincial authority affecting any right or privilege of 
the Protestant or Roman Catholic minority of the people of the 
province as regards education. In case the provincial Parlia
ment does not pass the necessary legislation to carry out the 
decisions of the Governor-General, or do not legislate in 
accordance with the provisions of the section, the Parliament 
of the Dominion in that case alone has the power to pass 
remedial legislation to the extent required to carry out the 
end of the section and the decisions of the Governor-General. 
~regard to agriculture and immigration, the provinces may, 
under section 95, make laws as to agriculture and immigration 
into the provinces, but such legislation can always be over
ridden by a Dominion statute. 

Other matters are left to the Dominion Parliament, and, 

(c) Further, all privilegei\ftranted in Upper Canada to Roman Catholic 
schools were to be extended in dissentient schools. 
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in particular, as falling within their competence ma.y be 
mentioned-(1) the public debt and property; (2) .the regu
lation of trade and commeroe; (3) the raisi11g of money by 
any system of taxation ; ( 4) the borrowing of money ; ( 5) 
postal services; (6) the census; (7) militia, military and 
naval service and defence ; (8) oivil offioes in Canada; (9) 
beacons, buoys, lighthouses; (to) navigation; (ll) quaran
tine; (12) sea coast and inland fisheries; (V3) ferries between 
a province and a British or foreign country, or between two 
provinces; (14) curroney; (15) banking and paper money; 
(16) savings lmnks; (17) weights awl measures; (18) bills 
of exchange; (l!J) intoros{;; (20) legal tender; (21) bank
ruptoy and insolvonoy; (2'!.) patents; (2:3) oopyright j (24) 
Indians and hwli-\ roserved for them; (25) naturalisation and 
aliens; (2(i) rw1rl'iago and divoree; (27) the criminal law, 
including proooduro, but pot the oonshtution of courts of 
criminal justice; (2R) tho establishment and maintenance of 
penitentiarios ; and (2D) all sulJjeuts not specifically assigned 
to tho provincial legislatures. 

Naturally the rosuU of those two enumorations has been 
oonHiet, from whieh thH following principles have been 
evolved by tho aotiou of the Privy Council (d). Tho powers 
allowed to the two legislatures ltro as far as possible to be 
road together, and to be given full force to by modification 
so as to reconoile the whole. Subjects, which in one aspect 
and for one purpose may fall within the powers, of the 
Dominion, may in another aspect fall within the powers of 
tho provinces (e). But the provinces remain as much ~~~~ts 

before federation no mere holders of a delegation of legis
lative power, but retain their independence and autonomy 
within the sphere loft to them, and not created for them hy 

(d) See especially Citizens' Insumnce Co. v. Parsons, L. R. 7 App. Cas. 96. 
(e) Hodge v. Reg,, L. R. 9 App. Cas. 117. 
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the British North America Act (f). The Crown is as much a 
part of the legislature as before, and in fact laws are made 
still in all the provinces save Nova Scotia, New Brunswick, 
and Prince Edward Island in the name of the King. The 
use of the formula, Lieutenant-Governor, in these three 
cases has no significance as showing that the Crown is 
not part of the legislature; it is merely an old survival, 
of no more constitutional significance than its persistence 
in the case of Newfoundland, South Australia, and Tas
mania, where it is not doubtful that the Crown remains 
part of the legislature. This point was clearly brought 

' out in the Judgment in the Privy Council in the case of 
Hodge v. Reg., in which it was decided that the legislature 
of Ontario could delegate to a board of commissioners 
powers to enact regulations as to taverns, as it was in no 
sense a delegate of the Oanad:Wtn Parliament, and could 
exercise the authority still remaining in its hands, in as full 
and ample a manner as the Imperial Parliament can exercise 
the authority it wields. Similarly in the case of the 
Att.-Gen. for the Domz:nion rf Canada v. Att.-Gen. for the 
Province of Ontario (g), it was laid down, overruling a famous 
decision of the Supreme Court of Canada, in Lenoir v. 
Ritchz:e (h), that the provincial legislatures had power to 
provide for the appointment of local K.C.'s, although the 
Governor- General alone could appoint counsel for the 
Dominion, such provincial counsel being entitled to prece
dence in the provincial Courts, as against the claim of the 
Eideral Government to exercise the right. So also the 
provinces have made provision for the exercise of the prero-

(f) Liquidators of the Maritime Bank of Canada v. Receiver-Genera{ of New 
Brunswick, L. R. [1892] A. C. 441. Of., however, Lefroy, Legislative Power 
in Canada, pp. 15 seq. 

(g) L. R. [1898] A. C. 247. 
(lz) 3 Can. S. C. R. 575·; cf. Lefroy, pp. 87 seq. 
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gative of mercy in provincial cases by tho Lieutenant
Governors, although the Governor-General has the preroga
tive for all Canada by the Letters Patent and Instructions 
issued by the Crown. The Lieutenant-Governor is 110 mere 
official ; he is, so ftw as he goes, a representative of the 
Crown, and simila,rly the Crown, as represented by the 
provincial government, is a preferential creditor over creditors 
whose securities are of the same chamcter, as was decided in 
the case of tho liquidation of the Maritime Bank of Canada. 

A net1t example of the dovetailing of tho powers of the 
two legislatures has been S(len in th(l case of lo~islation as to 
liquor. It h:1s boon d(loided (i) that the Canad~, Temperance 
Act, 1878, which in olroot, whonover put into force, prohibits 
the sale of intoxioantB oxcopt in wholosale quantities, or for 
eertain do:flnitB purposes, and makes sales in violation of the 
law criminal, and pnnish:tble by Hue, and for the third or 
subsoquont offonoo hy imprisonment also, is within the 
powers of tho Dominion, the ohjeots of tho law being general, 
to promote tmnporaJteo by a uniform Dominion law, and this 
chamcteristie of gcmurality is not altero(l by provision :for the 
special applieation of the Aot to particular places. On the 
other hand, the proviw:e Jnay lPgislato to impose speeial rules 
regarding trwerus, &o., tlwso h1ing regulations of a police or 
munieipal eharaotor of a loeal nature, and not interfering 
with the general regulation of trade and commerce res~rved 
to the Dominion Parliament. Or, again, while the Dominion 
alone can create a corporation with power to carry on busi
ness all over Canada, and while the fact that that corporaiW>n 
only did business in one province could not affect its status 
as a corporation or render its original incorporation ult1Yt vire8 

the Dominion, yet the mode of conducting its operations in 

(i) Russell v. Reg., L. R. 7 App. Cas. 829; see 32 Oan. Law Journ. 430; 
cf. Att.-Gen. for Jlfanitoba v. Manitoba Licence Holders' Association, L. R. 
[1902] A. C. 7;o. 
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the particular province must be strictly in accordance with 
the law of that province, and taxation can be levied on such 
companies (k). 

Other decisions affect the question of the position of the 
Crown in the provinces as compared with the Crown in the 
Dominion. Each province has the full beneficial interest in 
all lands within its boundaries which at the time of the 
Union were vested in the Crown, subject only to the transfer 
of certain property to the Dominion by section I 08 of the Act, 
and to the right of Canada to acquire lands or public property 
required for the defence of the Dominion. Accordingly, 

• when lands i'h Ontario, which had been reserved in 1760 for 
the use of Indian tribes, were surrendered to the Dominion in 
1870, subject to a qualified pTivilege o:£ hunting and fishing, 
it was decided that the lands were the beneficial property, 
not o:£ the Dominion, but of the jrovince, subject only to the 
qualified rights of the Indian tribes over the lands (l). Con
siderable difficulty has arisen of late, because the British 
Columbia Government hold that if any native lands conveyed 
by them, under the thirteenth section of the terms (m) on 
which the province joined the Union, to the Dominion 
Government, are parted with by that government, the right to 
the lands at once reverts to the province, so that the Dominion 
cannot sell the lands and apply the proceeds for the benefit 
of the Indians. 

Further, escheats in Canada are the property of the Crown 
in the province, and not in the Dominion (n). 'fhis was much 
ciri.sputed in Canada, where the view held was rather that the 
Crown was only fully present in the Dominion Government, 

(k) Colonial Building and Investment Association v . .Att.-GetL of Quebec, L. R. 
9 App. Cas. 157; Lefroy, Legislative Power in Canada, pp. 617 seq. 

(Z) St. Catherine's Milling and Lumber Go. v. Reg., L. R. 14App. Cas. 46; 
cf. [1903] A .. C. 73; Lefroy, 11· 594, n. 

• ,,-;t0t 

(m) Orderi;n Council, .J\:It~:Y,l'6th, 1871. 
(n) .Att,-G'en. of Ont~i'ft v~~rcer, L, R, 8 App. Cas. 767, 
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but the Privy Council decided that the word " royalties " in 
the section 109, reserving rights in lands in the provinces to 
the provincial governments, conferred on the Cr~wn in tho 
provinces the right to eschou,ts. Similarly when the result o£ 
an ordinary conveyance o£ land by a provincial government 
to tho Dominion was discussed (o), it was held that nothing 
save express words would be adequate to transfer the right o£ 
the Crown in the province to the precious metals under the 
lands in que:;tion, another emphatic assertion, as against the 
views both of the Dominion Government and o£ the Canadian 
Supreme Court, of the bet that a Canadian pr~vince is still 
essentially connected with tho Crown, and the Lieutenant
Governor is rerLlly a representative o£ the Crown. 

Further, the Courts (r>) hav<) docideJ. that the right of the 
Parliament of C11naJ.a to legisl11te for the peace, order and 
goOll government of anJ territory not. included in . any 
province, gives the Parliament tho wid<:Jst discretion as to the 
chamctor of the legislation whioh it, may enact, and obviously 
thir> principle extends to all logisl1ttiou of the Oa;nadian 
Pttrlimnont, within its own sphere of action, and no Court 
can quostiou its ads on the ground that in the opinion of the 
Court they are not really calculated to secure the ends aimed 
at. 'rhis was one of the points taken by the appellants in 
the case of the rebel, Hiol. 

The sole oontrol of the eriminallaw given to the Dominion 
excludes the right of the provinces to punish any act which 
is criminal at the common law. So it was held (q) that an 
enactment of Ontario m.aking it punishable to tamper with 
a witness in the case o£ prosecutions under the Liquor Licence 
Act was ultra vi1·es, as the aot was already an ,offence at the 

(o) Att.-Gen. of BritisA Columbia v. Att.-Gen. of Canada, L. R. 14 App. Cas. 
295; Lefroy, op. cit. pp. 609-611. 

(p) Riel v. Reg., L. R. 10 App. Cas. 675. 
(q) Beg. v. Lawrence, 4q Upper Can. Q. B. 164;. 

• 
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common law. Nor can the provincial Courts effect any 
alteration in the laws of evidence in criminal matters (r). 
It appears now to be established (s) that the provincial legis
latures can inflict both fine and imprisonment for any offence, 
and can make the imprisonment carry with it a sentence of 
hard labour. 

The control over marine and fisheries conferred on the 
Dominion does not extend to depriving the provinces of their 
ownership of the beds of rivers in the provinces (t), but 
merely allows the Dominion Parliament to regulate gene
rally the ruJes of fishing, and so forth. It has also been 
held that the provinces cannot confer on any provincial 
company the right to obstruct a river by setting booms 
across it ( ~t). 

The wide term "trade and commerce" had given rise 
to much doubt. It has, howev~, been decided (r:c) that its 
application must be to wide legislative powers, such as 
political arrangements as to trade, or arrangements as to 
inter-provincial trade, or, perhaps, general regulations for 
trade throughout the Dominion, but that it certainly does 
not extend to the regulation o:f particular trades in particular 
provinces. 

On the other hand; the general control of property and 
civil rights ascribed to the provinces must be read subject 
to the powers given to the Dominion to deal with patents, 
copyright, lands reserved :for Indians, bankruptcy and insol
vency, and the general right of the Dominion to affect 
l"fivate rights, in so far as is necessary to give full effect 
to its power of legislation on the topics, which admittedly 

(r) Reg. v. Roddy, 1 Cart. 709; Lefroy, op. cit. pp. 379, 467. 
(s) Paige v. Grijfitk, 2 Cart. 324 ; Lefroy, op. tit. p. 38. 
(t) Reg. v. Robertson, 2 Cart. 65. 
(u) Queddy Boom Co. v. IJctvidson, 10 Can. S. C. R. 222. 
(;t:) Citi~en.s' In-surance Go. v. Parsons, L. R. 7 App. Cas. 112, 
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fall within its legislative competence. But with these excep
tions the power is plenary, and has been used to legislate so 
as to alter a testator's will(?/), and even to upset the ordinary 
rule of international law that the debts belonging to persons 
not domiciled in the province are situated at the place of 
domicile (z). So, also, under an Act of 1905, the Quebec 
Parliament provided for the levy of death duties on property 
which, under the ordinary principles of private international 
law, would not be deemed to be situate in the province; 
and there are similar laws in Ontario and I)rinoe Edward 
Island. 

Other complioated problems arise out of thl rule as to 
taxation. 'Piw provinces can only raise direct taxation, and 
accordingly it has boon held ultrrt m:rc8 for a province to raise 
money l1y what was in nfl'eot a Stamp Act on policies of 
assnranoe (rt) ; ami, again, :i tax on exhibits in a Oourt case 
is an iudiroct tax, as tho person who files the exhibit is not 
neceRsn.rily tho person on whom the burden will ultimately 
fall (b). On tho oilwr haud, a tax on banks in proportion to 
paid-up eapital ntHl on insurance companies on a sum specified 
in the Act waH held to be logal, on the gromad that it Wits 

the intention ~l£ tho Aet that the oorporations themselves 
should actually bear tho tax (c). And the taxation may be 
imposed on a particular locality for a local purpose, and need 
not be imposed on the whole province for a provincial 
purpose (d). On the other hand, there is no power in any 
provincial legislature to levy a tax on the salaries of :federal -(y) Re Goodhue, 1 Cart. 560. 

(z) Nickle v. Iiouglas, 35 Upper Can. Q. B. 126; 37 ibid. 51. This is, 
however, ztltz·a viz·es the province. Of. TfToodr·u.ff v. A.tt.-Gen. foz· Ontario, 
L. R. [1908] A. C. 508; above, p. 82. 

(a) .Att.- Gen. for Quebec v. Queen Insurance Co., L. R. 3 App. Cas. 1090. 
(b) .Att.-Gen. of Quebec v. Reed, L. R. 10 App. Cas. 141. 
(c) Bank of Toronto v. Lamhd, L. R. 12 App. Cas. 575, 
(d) Iiow v. Black, L. R. 6 P. C. 272. 



FEDERATIONS. 145 

officers, as this would be an interference with the undoubted 
right of the Federal Government to fix the salaries of federal 
officers (e). 

The province can levy indirect ta,xation only as regards 
cm{ain licences, but the issue of licences is not confined to the 
raising of a revenue, as suggested by the wording of sub~ 
section 9 of section 92 of the Act, as it has been held that 
the power to provide for municipal institutions includes the 
power to issue licences as a mode of, exercising the necessary 
control over matters of municipal concern (f). 

The Dominion cannot in any way alter the provisions of 
the constitutions of the provinces, which is a matter left 
entirely for the provincial Parliaments. But there is some 
difference in the exact relations of the several provinces to 
the central power. The Dominion primarily consists of the 
provinces of Ontario, Quebec, • Nova Scotia, and New 
Brunswick, which all joined in 1R67, to which must be added 
British Columbia and Prince Edward Island, which joined in 
1871 and 1R73 respectively, under special conditions (g), 
which, however, place them generally in the position of · 
original proyinces. Manitoba was created by Dominion 
legislation, confirmed by an Imperial Act of 1871, and the 
same Act (h) gave the Dominion power to create further pro
vinces on the understanding that the legislature once fixed 
could not be altered by the Dominion, though, with the con
sent of the new province, the Dominion could. alter its 
boundaries. The Dominion has, however, in creating, in 
1 e.IJ5, Alberta and Saskatchewan, made little change. from 
the general plan of provincial government, except as regards 
public lands arid minerals, the control over which it retains. 

(e) Leprohon v. City qf Ottawa, l Cart. 592. 
(f) Reg. v. Frawtey, 7 Ontario Rep. 246. 
(g) Orders in Council of May l · and June 26th, 1873. 
(A) 34 & 35 Viet. c. 28. 
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An interesting example of the conflict of the powers granted 
to· both legislatures is to be found in the case of the permis
sion to limit emigration to the province given by section 95 of 
the British North A.merica Act. In 1878 the Supreme 
Court of British Columbia held that an Act passed by the 
provincial legislature in the preoeding Session. was invalid, 
1Joc~:mse it reqnire(l every Chinese person over twelve years of 
~go to take out a licence every three months, paying ten 
dollars on each occasion in lieu of other taxation, as it lay 
with the Dominion Parliament to legislate on trade and com
merce, tho rights of aHeml, and tho obligation of treaties (i). 
In 18~4 the provineinllngislature passed anothel Act to cause 
Chinese to pay a lie~mee fee, and prohibiting the entrance of 
Asiatics, but this legislation was disallowed (k). In 1905 
and in Hl07 fre~h Acts wore rmssod imposing a dictation .test 
on the ontmuco of immi~rn.nh;, hut on both occasions the 
Acts wore not prinnittod to oomo iuto foroo by the Dominion 
Government. Iu 1008, on the other hn.ud, the Act was per
miltod to hK~omo law, hut was finally hold by the Supreme 
Oomt of tho provill<l<l to h:tve no effect. As against Japanese 
irnmigrmds it was inoporativo, because its terms conflicted 
with tho terms of tho Dominion Aut, confirming and giving 
statutory t'orco to tho Ommdin.n ndheronce to the Japanese 
'rreaty of HHH. In tho oa.so of Asiatics, it was contrary to 
the provisions of the Dominion immigration law as coDSoli-: 
dated in 1806, under which there was a statutory duty on 
the officials o£ the government to permit the immigration 
into Canada of any person who passed the tests prescr~ed 
by the Dominion legislation. It would, therefore, appear 

(i) Le~roy, op. cit. p. 42.3; British Columbia Sess. Papers, 1879 . 
. (k) Cf. also Union Colliery Co. of British Columbia v. B~yden, L. R. [1899] 
A. 0. 580, where a British Columbia Act forbidding the e)nployment of 
Chinese underground was held in effect to be intended to prohibit .their 

. re.s.idence in the province ; but the disqualification ·of Japanese voting is 
vires; .see qunnin!Jham v, J:omey Homma, L .. R. [1903] A;.O; 151. 

• 
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that any immigration legislation which British Columbia 
could frame would be ultra vires, or rather without effect, as 
repugnant to Dominion legislation binding on the province. 

The case illustrates the fact that the Dominion has a right 
to disallow the Acts of the provinces when it deems them con~ 
trary to the interests of the Dominion at large. The pro
priety of the exercise of the power can hardly be questioned 
when the point at issue is legislation by the provincial P~itr

liament on matters which are within the control of the 
Dominion. The question of the general exercise of this 
power o£ disallowance which was conferred upon the 
Dominion 

1
Governor-General by the British North America 

Act of 1867, superseding the right of the Crown to disallow 
provincial Acts, was carefully considered by the Dominion 
Minister of Justice in 1868, when the Acts of the provinces 
first came before the notice of ~he Federal Government. It 
was then laid down that interference with provincial legisla
tion should be restricted within the narrowest possible limits, 
and should be confined to cases in which the law was con~ 
sidered to be ultm vire-s the provincial legislature or incon
sistent with Dominion legislation, or where the proposed 
enactment was contrary to the policy which, in the opinion of 
the Governor-General in Council, should prevail throughout 
the Dominion in regard to the point at issue. 

Disallowance on the first of the grounds is not at all rare, 
and, indeed, if the provinces are to have full self-government, 
it would be extremely inconvenient that there should be many 
~oubtful, statutes on the law books of the provinces. But 
disallowance is confined as a rule to fairly clear cases of 
legislation ultra v£res : in doubtful ca8es the rule is to point 
out to the province the part of the law which requires altera
tion, and, if the province undertakes amendment, to leave the 
Act in operation, while . the matter is quite doubtful, the 
law may be left to to pronounce upon. Instances 
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of such disallowance occurred more frequently in the early 
years a-fter confederation, before the real limits of the powers 
of the Dominion and the provinces were fixed, and they have 
been more rare o1' late years. For example, in 18\-1.3 the 
Governor-General disallowed an Act. of New Brunswick which 
purported to interfere with tho navigation of the St. John 
river, and in 1Rk7 a Manitoba Act affecting the office of the 
Lieutenant-Governor. In 1869, after reference to the law 
officers of the Crown in England, the Governor-General 
disallowed an Act of tho Ontario Parliament, which purported 
to define the privilegm.; of the LogiAlativo Assembly as being 
ultm 'IJiJ'rs. On tho other hand, though regarfiing as of 
doubtful validity, tho Dominion Government did not press for 
the disallowance of another Aot on the subjeot passed in 1876, 
and the Supremo Court eventually upheld the power of the 
provincial lcgislrttur(\i'\ to 1m~ .. such Actl:l. In all only seventy 
Acts of the 1~,1:)4;) pasS(:\d by tho provinces up to 1890 

have been disallowe<l, whieh shows how carefully the power 
to disallow has bonn ox.oreised (t). 

Very grave difficulties have arisen in the qnestio!l of the 
disallowance of prnvineial Acts whieh are admittedly within 
the powm·s,of tho provinuiallogislatures. Th-e (inly justifica
tion for suoh aetion is, as the Privy Council of Oana<la 
reeognised in I So~, and again iu disallowing certain Manitoba 
Acts in 181'15, tho bolief that the policy embodied in the Acts 
is directly eounter to the interests of the Dominion as a whole. 
In 1871 the legislature of New Brunswick passed certain 
Acts relative to education, which the Governor-General w~ 
advised by the Minister of J ustioe should be left to its opera
tion as it was within the competence of the province under 

(l) See Canada Sess. Papc>·s, 1882, No. 141; 1885, No. 29; Report of_ 
Minister of JuRtiee, AprillRt, 1RR6; 8r;ss. l'ayu:rs, 18R9, No. 47; 1893, No. 33; 
and Lefroy, op. eit. pp. 140-201. For the question of the provinces versus 
the federation, of. Egerton, Canttda, pp. 314-325; Todd, Resp. Govt., 
pp. 521 seq. 
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the North America Act. But as it interfered with the 
privileges in fact enjoyed by Roman Catholics before the 
Act was passed, the Dominion House of Commons desired 

· that the law officers of the Crown should be consulted as 
to whether there was not ground for remedial legislation. 
The law officers, however, advised that there was no case 
for remedial legislation, and the Privy Council decided that 
the matter was not one in which they could intervene. On 
learning this result, the Canadian House o£ Commons asked 
that .the Governor-General should be advised to disallow 
certain a~ending Acts passed by the provincial government 
at the last session of the legislature, but the Governor-General 
only agreed on the advice of Ministers to refer home for 
instructions, when he was directed to leave the Acts to their 
operation, as they were within the constitutional powers of 
the p1·ovince (m). In 1875, tl!e legality of the law having 
in the meantime been affirmed by the Supreme Court and the 
Privy Council, the Commons petitioned the Crown to use its 
influence with the province to secure the establishment of 
separate Catholic schools, but the Crown, while expressing 
the hope that the province would take any necessary measures 
to relieve the situation, replied that the interference with the 
province asked for would be very undesirable. 

The same question arose again in 1877, when Prince 
Edward Island legislated as to public schools. The new 
Act only continued the old law as to non-sectarian education, 
but it ignored certain illegal practices under which the 

-Catholics had introduced books of their own choosing into 
the schools. The Catholics petitioned the Governor-General 
to disallow the law, but the Minister of Justice advised that 
disallowance would be improper, as the matter was within 
the competence of the legislature, though certain provisions 
appeared severe and ar <In 1881, on the other hand; 

1877, No. 89. 



150 HJ~SPONSII.lLE GOVEHNMEN1' IN THE DOMINIONS. 

an Ontario Act was disallowed because it violated private 
rights without making compensation, and the Ontario 
Pudiainent vehemently protested against the disallowance 
on the ground that every Act within the competence of the 
legislature should be allowed. In 1885, several Acts of 
Manitoba were disallowoJ. beca,uso thqy conflicted with the 
railway policy of the Dominion, under which, as expressed 
in the agreement with tho l'aeific Hailway Company, no line 
was to be authorized for twenty yc1trs within :fifteen miles of 
latitude 49, or south of tho Pacific Hailway unless it ran 
south-west (n). But in 188H the Federal Government in 
off:ect yielded by buying tho company's rights. f 

Despite the protest of tho provirwiul governments, it must , 
bo assumed that Uw Dominion (}ovornmont has established 
its claim to disalluw any Act it plcaAos, and that the duty 
of disallowmwo ro,~tt> with tlftl Govornor-Oeneral in Council. 
A differerit opinion wa:::: hold by the Secretaries of State in 
tho poriod HW\) io l i-177. It was than decided by Lord 
Granville in lB(i!J tlmt it was ihe duty o£ the Governor
Genom] as a rnlo to aut on tlH:J adviee of his Ministers in 
dedding aH to tho aUowauue of provincial Acts, but he 
expros::;ly rosorvoll iJw oasoB in which tho Governor-General 
might think, dm;pito tho ad vioe o£ Ministers, that aii Act 
ought not to be allowe\l to como into force. In 1872, how
ever, the Lord President o£ the Council, in refusing to inter
vene in tho mo,tter of a New Brunswiek Edueation Bill, did 
so on the ground that the decision as to such Bills was vested 
i:il the Governor-General aoting under the advice of his con.. 
stitutional advisers, and that the Queen in Council had no 
jurisdiction in the matter. The last part of the reason was 
sufficient to dispose of the appeal for interference, but on the 
first part Mr. Blake based an argument that the power to 
disallow could only be exercised validly on the advice of 

(n) Mu11ro, Constitution of Gunada, pp. 260 seq; , 
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Ministers, so that a Governor-General who wished to dis
allow on imperial grounds must find Ministers to do so. 
Lord Kimberley had in 1873 by anticipation contradicted 
this doctrine. by asserting that the power of ·disallowance was 
one for the individual discretion of the Governor-General, 
and Lord Carnarvon, in reply to Mr. Blake's memorandum, 
asserted the principles, that the British North America Act 
did not contemplate the interference of the Dominion Parlia
ment or the government in cases of Acts which were within 
the powers of the provincial legislatures, and that the power 
of disallowance rested with the Governor-General. Mr. Blake 
demurred tt this conclusion, and the Secretary of State 
replied by urging that the section 90 of the British North 
America Act, which gave the power of disallowance of pro
vincial Acts, vested it in the Governor-General alone. He 
suggested that the Governor-General must act with the 
advice of his Ministers, but that he need not necessarily 
accept it. This suggestion and the argument from the 
wording of the clause were both attacked by Mr. Blake, and 
the controversy then closed. But the result was favourable 
to the contention of Mr. Blake, as the power has since always 
been used on the advice of Ministers, and never in contra
diction to their advice. In fact, it would seem in strict law 
to be necessary that any disallowance should be made in 
Council, because the rules as to the disallowance of provincial 
Acts are to be the same under the British North America 
Act as those for the disallowance of Dominion Acts, with the 
Mltbstitution of the Governor-General for the Queen, and the 
power to disallow Dominion Acts can only be exercised in 
Council. If, therefore, a Governor-General tried to disallow 
a provincial· Act without the concurrence of Ministers the 
validity of the disallowance might be questioned in the 
Courts (o). 

(o) See Canada Sess. Papers, 1876, No. 116. Jenkyns' view that the 
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Of course, the result is anomalous, as it leaves it open to a 
provincial legislature to pass an Act which tells against 
imperial interests aud whioh, if passed by a colonial govern
ment, would not be allowed to remain in operation. Pre
sumably the danger is less, because the provinces are not 
empowered to legislate on the important imperial matters 
such as treaty rig·hts, aliens, naturalisation, &c. But the 
Imperial Government rtJtains, of course, full power and right 
to suggest altemtiont\ of provincial hws to the Dominion, 
and to ar~k the Dominion, if ueoessary, to disallow Acts, while 
in the long run an Imperial Aot could cancel any provincial 
Act or eould restore to tlto Govornor-Goneral fhe power of 
disallowing in hi~::~ oapaoity as an imperial officer. For 
example, tho lmporial Uoverumout in the year 1899 moved 
the Dominion GovonutHmt to StJe to the disallowance of Acts 
passed by tho British Or.htllllbia. Government unfavourable to 
the Ja1mneBu, alUl Uw ] lominion Government acted on their 
repro~;eutatious, wlril<J tho di~::~allowanoe of British Columbia 
ActR in J D05 and I !>07 were based on imperial as well as 
Dominion wil:llto:-;. 

A~:> reganls exeoui;ivo eoutrol over the provincial govern
ments, the Dominion Government stands very much in the 
position of tho Imperial Government towards that of the 
Dominion, though the latter naturally interferes much more 
with provincial rights on federal grounds than the Imperial 
.Government with Dominion rights on Imperial grounds. 
The position of the Lieutenant-Governors is in some respects 
anomalou~::~, as they are appointed by the Governor-GenM1&l 
on the advice of his Ministers, and can be dismissed by him 
alone. It was, aecordingly, long argued that they were 
merely Dominion officials, and unable to exercise any part of 
the royal prerogatives, while the legislatures of the provinces 

Governor-General can disallow p1·ovincial Acts (Br--it-i•h Rule and Jur-isdic
tion, p. 119) is certainly incorrect. Of. Lefroy, op. cit. p. 202. 
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were considered incompetent to affect by their legislation the 
prerogative. This doctrine has been finally exploded by a 
series of decisions of the Privy Councii, the last of which 
decided that the Lieutenant-Governors can be authorized by 
statute to appoint King's Counsel and to assign them pre
cedence in the province, while other decisions mentioned 
above established the right of the Crown in the province to 
such prerogative rights as escheats (p). The Lieutenant
Governors are appointed by Commissions under the Great 
Seal o£ Canada, and in just the same way as the Governors 
of Colonies from the Secretary of State, they receive 
instructions\ as to the conduct of their duties from the 
Secretary of State for Canada, who represents the Dominion 
Government. The control of the Dominion is made secme 
by the right of dismissal for cause assigned, but the assigning 
of a reason, which must be comr~micated to the Lieutenant
Govemor and to the Parliament of Canada, does not impose 
any restriction on the right of dismissal: it merely ensmes 
that the ground must be made public, and facilitates a dis
cussion on the action of the government as regards the 
dismissal. 

The position of a Lieutenant-Governor is therefore by no 
means altogether easy. He is bound both by his instructions 
and by constitutional practice to carry on the government of 
the province by means of a provincial Ministry, which may 
or may not be in ha1·mony with the Dominion Government; 
in many cases it is simply not in such harmony. If he does 

"!l.'1'lt manage to find Ministers, he could not reasonably con
tinue in office ; but clearly if the Dominion insisted on trying 
to make hjm a political machine for Dominion ends, he 
wo~ld not be able to find men prepared and able to carry , 
on the goyernment of the province. Accordingly, the 
Dominion Government, as a general rule, observes an 

(P) Of. Lefroy, op. cit., pp. 90 seq. 
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attitude of strict political neutrality in such matters (q), 
and only intervenes in questions where the Dominion 
interests are believed. to be J.eeply involved. This rule has 
not been without exception, and the classical example of 
interference is that of the dismissal of Mr. Luc Letellier de 
St. Just, the Lieutenant-Governor of Quebec, by the Mao
donald Minishy in 1879, an instance in which the Dominion 
muBt be admitted to have overstepped the bounds of its func
tions. In March, 1871'\, Mr. I~etellier dismissed the De 
13oucherville Ministry because ho found that they were bent 
on pursuing a poliey of milway construction to which he was 
not prepared. to as::;ent, aml whieh he believed to

1 
be due to ~ 

corrupt pressur() bl'ought to bear on them by irregular com
binations of mmnlwrs for politieal considerations to promote · 
a lavit>h oxpen<littn·o on subsidies to railways. The Leader of 
the Oppositiou, Mr. .T oly, • u.ecepted the task of forming a 
Ministry, and, finding himHel£ defeated in the Assembly, 
asked for and reeoivod a dissolution, which returned him to 
power and onahlod him to proeeed with business. The 
ox-government thm1 appoa.lod to the Opposition in the 
Dominion Parli<J.rnent, n.nd the matt(1r wns . debated in the 
Dominion Senate and liouso of Commons, the motion of 
censure of Mr. Lotellior's aotion being carried in the Con-· 
servativo Senate but rejected by the Liberals in the 
Commons. But the Dominion Parliament was dissolved 
that year owing to efflux of time, and the Mackenzie 
Administration, on being beaten at the polls, gave place to 
that o£ Sir John Macdonald ; and while no official action WW! 

taken by the government, their supporters raised the matter 

(q) This does not, of course, prevent the intervention of individual Ministers 
in non-fecleral politics, as, for example, of Mr. Fielding in :Nova Scotia, of 
:which he was for:merly Pre:mier. Tbe passing of provincial into 
feoieral . politics is interesting and characteristic. 
d,j.fferen'tly; , , 
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in the Commons, with the result that a majority of eighty
five voted that Mr. Letellier's dismissal of his Ministers was 
unwi;;e, and subversive of the position of Ministers under 
responsible government. The Prime Minister then repre
sented to the Governor-General thD"t, in view of the resolu
tion of the Senate in 1878 and of the Commons in 1879, the 
usefulness of Mr. Letellier as a Lieutenant-Governor was 
gone, and they asked for his dismissal. The Governor
General was unwilling to accept this advice, and considered 
that the dismissal would form a dangerous precedent ; and, 
on the sugge\tion of Lord Lome, the matter was referred 
home to the Secretary of State, while the Quebec government 
sent home their Premier to argue in favour of the Lieutenant
Governor's action and against any interference with provincial 
rights. It was suggested by Mr. J oly that a reference to 
the Privy Council would be a satisftwtory means o£ disposing 
of the question, but the Secretary of State negatived the pro
posal on the ground that there was no basis on which the 
Privy Council eould exercise jurisdiction, the Dominion 
Government not having assented to that means of procedure, 
and there being no way of enforcing any decision arrived at 
by the Privy Council. Finally, the Secretary of State gave 
his decision, which he based solely on the constitutional 
position of the Governor-General and not on the merits 
of the case. He laid down the view that the matter was 
essen,.tially a local one in which the usual rule of acting 
on ministerial responsibility naturally applied, and he 
ne~;~ttived the argument against this, which had been derived 
from the wording of sect. 59 of the British North America 
Act, which assigns the appointment of the Lieutenant
Governor to the Governor-General in Council, but the 
uismissal to the Governor-General simply. But, at the same 
time, while giving the ruling that the matter was one in 
which the Governor-General should not overrule Ministers, he 
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expressly laid stress on the fact that the appointment of 
Lieutenant-Governors was intended to be for five years unless 
they were removed for grave reason, and that dlsagreement in 
political opinions from those in power at Ottawa could not be 
deemed adequate reason for so summary a step as dismissal. 
The Dominion Government, however, though showing appre
ciation of the arguments of the Secretary of State, persisted 
in advising the dismissal of Mr. Letellier, and the Governor
Goneml,. in aceordanco with the advice tendered to him, 
accepted the Order in Council dismissing the Lieutenant
Governor, in whose phwo Mr. Hobitaille was lfPPointed. 

A good deal of quito indefensible argument (r) was used 
by Mr. Letellier's supporters during the crisis, and he himself 
asserted, in a mBmomndum in his defence, that he was 
irresponsible for actH performed within the legitimate sphere 
of the duties prescribed t'r) him by the British North Am(;)rica 
Act. 'l'o admit this would be impossible, and subversive of 
the parallel position assigned to the Lieutenant-Governors as 
regards the Dominion Government with that of the Governor
General as regards the Imperial Government. But, on the 
other hand, tho Lieutenant-Governor had even a greater 
claim on the consideration of the Dominion .Government 
than the Governor-General on the Imperial Government, 

·for the post of tho former I'epresented an essential com
promise in the desire to reconcile the local autonomy of the 
province with the Dominion control of the federation. This 
fact is recognized in the provision for a five years' tenure of 
office and dismissal only on Teason assigned and made k'!l,wn 
to Parliament, whereas the imperial officer has no fixed 

(1·) Contrast the case of tho dismibsal of Mr. T. Mcinnes in 1900 from the 
government of British Columbia, because he insisted in dismi~sing Ministers 
who were opposed to the Liberals in federal politics, in the hope of securing 
a Ministry in political sympathy with his party. Canada Sess. Papers, 1900, 
No. 174. 
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tenure of office, and his removal can be made at pleasure 
without any uause whatever being given. The argument 
against the Lieutenant-Governor's action as inconsistent with 
the place assigned the Ministry by the rules of responsible 
government could not be considered at all satisfactory. It 
would, indeed, be a complete negation of responsible govern
ment as understood in the Colonies to lay down the "rule that 
a Governor must always accept ministerial advice (s). It 
is sufficient that he should be bound to do so or to find 
other advisers. This the Lieutonant-Governor was both 
ready and able to do, and his new Ministry was quite 
adequate to !11 purposes of government. Under these 
circumstances the removal could only be regarded as a 
mere act of party spirit, and the action was none the less 
discreditable to the Dominion Government that it was not due 
to any overt act on their part, but was forced on them by the 
action of their supporters. The responsibility rested on them 
to secure that no use should be made of mere party feeling in 
a matter affecting vitally the independence of provincial 
government within its own limits, and Professor Egerton, in 
his recent History, notes as significant that no mention is 
made of the episode of the dismissal of Mr. Letellier in the 
official record of the doings of Sir John Macdonald, from 
which it may fairly be deduced that that statesman was not 
especially proud of his part in the action taken (t). 

There has been no repetition of such interference with the 
acts of any provincial Lieutenant-Governor, though the 
O_t.tawa government retains of course the right to instruct 
their Lieutenant-Governors in all matters in which they 
regard Dominion interests as involved, and the Lieutenant
Governor is bound to obey these instructions, even if such 
obedience brings him into conflict with opinion in the pro-

(8) See Chap. IV., and p. 29, note(e). 
(t) Parl. Papers [C. 2445]; Egerton, Canada, p. 315, 
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viuce. For instance, in 1907 t,he Parliament of British 
Columbia passed a Bilf to put restrictions on the entry of 
immigrants which was intended to keep out Japanese and 
British Indians, and the Lieutenant-Governor was instructed 
not to asF>ent to it. On the other hand, in 1808 he' was 
instructed to assent to an Act in similar tm·ms, because the 
Dominion Government thought it better to take the matter 
out of the hands of the looal government, and leave the 
question of the validity of the law to the judgment of the 
Courts. 

While tho Dominion has thus a certain measure o£ control 
over the provinoial governments, and in the \,ppointment of 
all the JudgeR of tho Suprmno Courts, &c. (~t), the provinces 
are supposed to have their inter(~stS' represented in the 
Dominion Parliament by thn Srmatc, which is composed at 
preRont of oighty-sovou rw,ombors, of whom twenty-four repro-· 
sent Ontario, t;wenty-four C~twboc, ton Nova Scotia, ten New 
Brun:;;wiok, t1n·eo J3ritish Columbia, and four each the four 
remammg provinoos. 'J'hPsfl numbers are fixed by the 
BritiRh North Amer.iua Ant, s:wo only that an Imperial Acto£ 
lRRfi has providod that the J)ominion Parliament can make 
provi:sion for tho r0prof'entation in the Senate of new pro
vmcos. rrhooretioaUy, therefore, tho provinees should have 
a very adequate protootion to their wishes in the Senate, , 
subj oct to t h0 fact that the numbers of the Senate are based 
not on an equal representation of all provinces (x), but an 
equal representation o£ Ontario and Quebec, and an equal but 
smaller representation of Nova Scotia and New Bruns;w~k. 
This· latter fact may in part explain the undoubted fact that 
the Senat0 has not played any. v~ry definite part in Canadian 
history. Its composition and uses received a most searching 

(u) 30 & 31 Viet. c. 3, s. 96. 
(x) Harrison Moore, Comrnonu·ealth of Azestralia, p. llS. The Austrahan 

Senate has 1\n equal number (six) for each original State, 
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criticism in debates in 1908 in the Senate itself and in the 
House of Commons, in which were discussed in detail the 
possibilities of making it more effective as a revising and 
critical body. It was suggested that it would be desirable to 
make it elective, but this plan did not seem on the whole to 
be favoured by the majority of the House of Commons. 

The small part played by the Senate is no doubt due in 
the long run to the fact that senators are nominated, and 
thus have no control of the purse, and feel that they cannot 
claim to .speak as the representatives of Canada. In one 
rrspect the Senate's position is very strong; it cannot be 
swamped by \he government of the day to give themselves a 
party majority; the total number of senators who can be 
added, even in an emergency, is six, and the power to 
summon this number is, by the Act of 1867, vested in the 
Crown on the recommendation .of the Governor-General. 
An application for the exercise of the power has only once 
been made in t87J, when the government, in order to 
facilitate the control of public business in the House, asked 
for the addition of six members. The request was refused 
by the Secretary of State on the ground that the power given 
by the Act was clHLTly intended to be quite an exceptional 
power, only to be used in the event of such a deadlock 
between the Houses as could only be removed by the inter
vention ·of the Crown, and such as could be satisfactorily 
removed by the proposed addition of so small a number of 
senators. 
• J:'here remains, however, to the provinces the resource of 
an appeal to the Imperial Government. The arrangements 
of 1R67, and the subsequent proceedings by which new 
provinces were admitted, are regardPd as a quasi-treaty, 
which, like treaties generally, cannot be modified at the 
pleasure of any one party to the compact, and the Imperial 
Government has' on various occasions asserted its readiness to 
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intervene in questions of this kind, at least, to the extent of 
suggestion and discussion. In 1868 the Assembly of Novr1 
S~otia appealed to the SPcretary of State on the ground that 
the Act of Union was not really advantageous to the province, 
that it had been passed without the people of the province 
being fully commlted, and asked that it might be repealed. 
The Imperial Government declined to revf\rse the policy of 
union, but made such representations to the Dominion 
Government as secured the passing of mertsures to allay the 
discontent of the province (iJ). In. 1873 the government of 
British Columbia mrtde very strong protests against the 
delays taking place in conneotion with the com~letion of the 
intercolonial railway, and after much discussion the Secretary 
of State arbitrated betwron tho two parties and settled terms 
of compromise. Purther delay, however, occurred, and for 
years thoro waR tnmhlo bett;veen the two governments, which 
succesl"ive Govornm'R-Genentl Pndeavoured to allay by their 
personal eil'orts, and eventually, by mutual forbearance, the 
whole problom was solved and the railway construction 
onded (::). Ouriou;:ly enough, with regard to thfl same 
provinee, a now mmso of quarrel arose in 1907 on the 
question oJ the ilwren,se of the provincial subsidies of the 
Dominion. British Columbia and all the other provinces 
were granted increases after a conference betwe<'ln all the 
parties interested, hut the government of British Columbia 
claimed, on account of her limited resources and the vast 
amount of developmentul work needed to render tb~ province 
as flourishing as it should he, that a special allowance sho11~ 
be made, and though the Dominion and the other provfncial 
govei·nments were ready to give an allowance over and above 
the ordinary subsidy, they differed by a hundred thousand 
dollars a yenr as to the amount. When, therefore, the 

(y) Canada Sess. Papers, 1869, No. 9; 1870, No. 41. 
(z) Ibid. 1875, No. 19; 1876, No. 41 ; Egerton, Canada, pp. 291 seq. 



PEDERATIONS. 161 

Dominion Government came to England and asked the 
Imperial Government for an amendment of the British 
North America Act the British Columbia Government sent 
in opposition a delegation to persuade the Imperial Govern
ment to insist on the increase of the British Columbia 
subsidy. The Imperial Government naturally declined to 
set themselves up as a Court of Appeal in the matter, and 
felt that they could not insist on subjecting all the othtJr 
provinces and also British Columbia to loss of the increased 
subsidies which were being offered by holding up matters for 
a further consideration of the provincial claim, but in 
announci~g tllis decision to the Premier of British Columbia 
it was clearly pointed out that the Imperial Government 
recognised that the matter was one in which the relations 
between the Dominion and provincial governments were 
rather of a treaty character than ~ose of mere law (a). 

The provinces are also protected against the encroachment 
of Dominion rights by the fact that the Supreme Court has 
no jurisdiction in cases of disputes between the Dominion or 
the provinces, or between the provinces inter se. But this 
position has been altered by consent by the provincial legis
latures, .and the provinces of Ontario, British Columbia and 
Nova Scotia have agreed that the Exchequer Court of 
Canada will have power to adjudicate in cases of dispute 
between them and the Dominion or between the provinces 
concerned (b) . 

• (~ British Columbia Parl. Papers, 1907; P<wl. Papers, H. L. 85, 1907. 
(b) Munro, ConstiiMtion qf Canada, p. 219. Contrast the rase of the 

Commonwealth, Harrison :Moore, Commonwealth of Austral·ia, pp. 26:2 seq. 
See also the dispute as to the Ontario boundary (Egerton, Canada, pp. 318, 
319), settled, by the Act of 1889, by the Imperial Government 11t the request 
of Canada. Part. Papers, H. C. 346, 1889. 

K. 
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B . .AusTRALIA. 

In nearly every respect there are striking contrasts between 
.Australia Ltll(l Canadian federalism, illustrative of the 
essential frwt th11t the Austmlian ]'ederation is, compared 
with the Canadian, somewhat artificial and less due to the 
influence of a powerful 1md :forn:tidable power close at hand. 
:E'urther, the :fact that the Australian Federation took place 
at a later date wat-~ not without efJ'ect on the attitude adOIJted 
to the Imperirtl Govormucmt. 'fhe Canadian Government is 
most jealous-awl very properly so·- of its po~ers of self
govemment, but it is O()llft1ly willing· to recognise that the 
Constitution itsolf and the division of federal powers .rest on 
tho act of tho Imperial Parliament, nnd therefore in the 
imporl:aut maHer of tho robtions of provinces and Dominion 
they h11ve not boon unwillit~g to recognise the right of the 
Imperial Govcrnnwut to intervem~. On the other hand, the 
Aushnlittn Conunonwoalth iH constituted on the basis that as 
far ns possible everything in it shall be complete and cupable 
of modification :from within, so that there will be ]10 possi
bility of imperial interferonee. 'l'he two tendencies have 
helped to produce somewhat eontradictory results: the first 
has tended to put the states in a quasi-independent position; 
the latter has made the Federal High Court, which is com
posed of :federalist lawyers and federal nominees, supreme 
over the interpretation of the Constitution, and while of 
course beyond suspicion of any lack of judicial action, they 
have tended to develop it, as might be expected, in a Vir~ 
federal as opposed to a state way. 

The powers of legislation bestowed on the Commonwealth 
are, unlike those of the Dominion, limited and definitely 
defined. In the case of Canada, all legislative power vests 
in the Dominion unless it is given specificallyto the province; 
in the Commonwealth, the residuary power belong~ to the 
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state and not to the Commonwealth. The Canadian Con
stitution does not contemplate that, save on one or two points 
such as immigration, there will be concurrent powers of legis
lation, and, though as we have seen in certain matters there 
exist in :fact the power o:f legislating to much the same effect 
in both the province and the Dominion, that is not due to 
any direct conflict of legislative power, but only to the :fact 
that in one aspect a matter may :fall under the Dominion, in 
another under the provincial powers of legislation. But the 
Commonwealth Constitution leaves to the state practically 
all their exi;;ting legislative powers, but duplicates them in 
many instances, giving the Commonwealth legislation the 
overriding power. The exclusive legislative 1)owers (c) are 
mainly confined to that of determining and legislating :for 
the seat of government-which, after a decision in 19U4, is 
still in the melting pot, that deci.lion having been reversed in 
1908-that of regulating the affairs of the transferred 
department~ (d) o:f the State Governments, viz., posts, tele
graphs and telephones, naval and military defence, light
houses, light-ships, beacons and buoys, quarantine, customs 
and excise. The Commonwealth has concurrent powers o:f 
legislation (e) in a vast variety of matters, including (i.) trade 
and commerce; (ii.) taxation; (iii.) bounties; (iv.) borrowing 
money on the credit of the Commonwealth; (viii.) astro
nom,ical and meteorological investigations; (xi.) census and 
statistics; (xii.) currency, coinage, and legal tender; (xiii.) 
banking other than state banking; (xiv.) insurance other 

.J;lwtn state insurance; (xv.) weights and measures; (xvi.) 
bills of exchange and promissory notes; (xvii.) bankruptcy 

(c) Sect. 52 of Constitution (Schedule to 63 & 64 Viet. c. 12). 
(d) Sects. 69 and 51 (v.)-(vii.), (ix.). 
(e) Sect. 51. The exact result of the co-existence of two laws is doubtful. 

If the Commonwealth law is repealed, I think the state law has effect. 
Contrct, Harrison Moore', Commonwealth of Ll.ustralia, p. 17 4, 

M2 



164 Rl~SPONSIBLE GOVERNMI<JNT IN TI:HJ DOMINIONS. 

and insolvency; (xviii.) copyrights, patents and trade marks 
and designs; (xix.) naturalisation and aliens; (xx.) foreign 
corporations and trading or financial corporations formed 
within the Commonwealth; (xxi.) marriage; (xxii.) divorce; 
(xxiii.) invalid and old ag·e pensions; (xxiv.) the service of 
criminal and civil process of the states .throughout the Com
monwealth ; (xxv.) the recognition throughout the Co:rp.mon
wealth of the judgments and laws of the states; (xxvi.) the 
people of any raoo, other than aboriginal, for whom speci.al 
provision must be mn,do; (xxvii.) innnigrn,tion and emigra
tion ; (xxviii.) the influx of criminals, &c. In other cases the 
powers given, though not Pxpro~sed to be excfusive, are in 
fact so; e.g., the power to legitllate for (x.) fisheries in 
Australian waters beyond territorial limits; perhaps (xxix.) 
external affairs ; n.nd nortainly ( xxx.) the relations of the 
Commonwealth with the ishmds of the Pacific; while other 
powers relative to (xxxiii.) tho acquisition of railways in the 
states; (xxxiv.) railway construction in the ~;~tates'; and 
(xxxvii.) tho paRsing of laws on tbe request of the states 
:involve tho assent of the state concerned. On the other 
hand, t.ho power to logislato regarding (xxxv.) conciliation 
and arbitration in matters of dispute extending beyond the 
limits of any one state is a direot power to legislate con
currently with, but paramount to, the state concerned. 

It is obvious that the duplication of legislative powers will 
inevitably lead to confusion, unless a wide definition is given 
to the rule that a. Commonwealth law overrides a state law 
to the extent of the repugnancy. Fortunately, as far as \Jl~ 
undoubted powers o! the Commonwealth go, there seems no 
desire on the part of the states to interfere with the Common
wealth. If they desired to do so, it might be easy to raise 
very difficult questions as to how far the provisions of the 
Commonwealth Immigration Act of 1901 really rendered 
invalid all the provisions of the existing immigration laws of 
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the states. The passing o£ a quarantine law in 1907-1908 
led to violent disputes in the Parliament, where the law was 
declared by many members o£ the Opposition to be obviously 
ultra vires the <;Jommonwealth. A Criminal Appeals Bill 
brought in the same session into the Upper House in order 
to confer on the High Court a full power of hearing appeals 
from all' criminal Courts was dropped in the same session as 
unconstitutional. Much more serious, however, than these 
Bills in the eyes of some constitutional critics is the deter
mination of the Commonwealth to control the labour question, 
one which i~ not clearly entrusted to it by the Constitution . 

• It was proposed to do this by means of imposing an excise, 
which would not be levied in cases where a commission 
declared that the goods were manufactured under satisfactory 
conditions as to hours, pay, &c., while other provisions were 
intended to protect the consume!' against the undue raising 
of prices. The " new protection " would, if held to be not 
ultra vires the Commonwealth, in effect have put a stop to 
the operations of the state laws as to conciliation, though 
there would have been no formal overriding of sueh laws (f), 
and would have illustrated the tendency of a federation to 
absorb all the available powers of government. But the 
attempt failed, and the Federal Government now propose to 
amend the Constitution accordingly (g). 

In this effort the Commonwealth Parliament has received 
considerable assistance from the doctrine of implied powers 
which has been developed by the Federal High Court. This 

•dectrine has its root in the judgment of the great Chief 
J m,tice of the United States, Marshall, in M'Oulloch v. 

(f) In fact, it was held ultra vires in The King v. Ba1·ger, 6 C. L. R. 
41, where the Excise Act No. 16 of 1906 was pronounced (a) not to be a 
real Act for taxation (of. 1 C. L. I{. 497); (b) to violate the rule against 
tacking; and (c) to discriminate between states, against sect. 98 of the 
Con-titution. 

(g) Pa1'liamenta1'?:f IJebates, 1908, Nos. l, :l, &c. 



166 HESPONSIBLE GOVER~MEN'l' IN THE DOMINIOJSS. 

Mar;!Jland (4 Wheat. 316), and much may be said :for its · 
value in interpreting so :faulty an instrument as the Con
stitution of tho United States, which can. hardlybe altered 
without a movement of popular feeling suo~ as nothing save 
great crises can bring :forth. But· the . application o:£ the 
same doctrine seems strange in a Constitution which oa,n be 
altered easily by the Imp01·inl Parliament, and i:£ cumbrously, 
yet as the actual pmutioe has shown, still simply enough by 
the Commonwealth Parliament and electorate itself. This 
was notably the case in the great income tax cases (It). The 
view was adopted lly the Commonwealth Court .that, though • 
tho power of tho state to tax remained, it must not be used 
in order to hamper tho Commonwealth's operations; and 
booaus(~ the date might by excessive taxation impose unfair 
burdens ou Common wealth offioers, it held that the imposition 
o£ an income tax on the i1'leome of Commonwealth officers 
was ttltra 1;ircs tho state legislabtre; and so with a receipt 
duty (i) and tl stttmp duty ou lands (k). This doctrine, 
natural enough in thu United States, was decisiveJy rejected 
by the Privy Cou.1wil, and tho unreasonableness of the 
exemption was so obvious that the Commonwealtl;t Parlia
ment out tho knot in 1D07 by passing an Aet :for the.taxation 
of tho sa.larios of Common wealth officers, an unsatisfaptory 

I 
and confused ending to a difllcult position, since on the 
theory of thH Oomnwuwealth Court the new legislation was 
equally unconstitutional. 

Tho question of tho division of functions between the 
Crown as repre~ented by the Governor-General and as repfe.
sented by the State Governors has been considered by the 
High Court in the cases of Tlte King v. Sutton (l) and 1'/w 

Att.-Gen. f!l Neu) Sonth Wales v. The Oolleetor of Ou8tom8 /'or 

(h) C:f. my article, Journ. Soa. Gomp. Leg. 1908; Lefroy, op. cit. pp. 665 seq. 
(i) ])'Emden v. Fedder, I C. L. R. 91. 
(ic) JJ' .b'mden v .. l'edder, 3 C. L. R. 807. 
(l) 5 C. L. R. 789. 
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New South Wales (rn). The question which arose there was 
whether a State Government was exempt from customs duties 
on goods imported for the purposes of the state: The actual 
cases were somewhat complicated by the fact that the goods 
imported consisted of wire netting, which was to have been 
disposed of at reduced rates to farmers and others ; but the 
cases were decided on principle, and apply to any goods 
imported by the State Governments. 

It was argued for the state authorities that the Crown was 
only bound by ~xpress words or necessary implication by a 
etatute, but jt was held that this rule applied only to those 
representati;es of the Crown who have executive authority in 
the place where the statute applies and as to matters to 
which that executive authority extends. The Constitution 
bound the Crown as represented by the various states, and 
took no account of the states and State Governors in relation 
to Commonwealth legislation on matters within the exclusive 
control of the Commonwealth Government, and therefore in 
the construction of Commonwealth statutes dealing with such 
matters, the rule applied to the Sovereign as head of the 
Commo-q.wealth Government, but not to the Sovereign as 
head of the State Governments. It was pointed out that 
otherwise all the laws of the Commonwealth could be ren
dered nugatory, and it was also held that the levying of 
customs duties was not an imposition of a tax upon property 
within the meaning of sect. 114 of the Constitution, which 
forbids the levying of such taxation. The decision appears 

•t~ be completely conclusive. 
On the other hand, the High Court has decided in favour 

of the states, both as regards the attempt of the Common
wealth to extend its legislation as to conciliation to state 
servants (n), to legalise the use of a trade union label as a 

(m) Ibid. 818. 
(n) ~Federated Amalgamated Government Railway and Tmmway Se1·vice Asso· 
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quasi-trade mark (o), and to control wages and conditions of 
labour by excise legislation. The states, however, have lost 
their ease in ·which they attempted to question the validity of 
the Additional Appropriation and Surplus Revenue .Acts of 
the Commonwealth, which merely appropriated the full . 
quarter of customs revenue by ear-marking it for old age . 
pensions and defence. 

The Commonwealth, however, remains without direct 
control over the legislation of the states. The states are 
indeed forbidden to legislate on various topics (p). They 
cannot keep up military or naval forces without file consent of 
the Common wealth, or tax Common wealth property (the reverse 
rule abo applies), and they cannot make anything but gold or 
silver legal tender, or coin mouey, nor must they discriminate 
against tho oitizous of other parts of the Commonwealth, nor 
gmnt bounties save with th~ approval of the Commonwealth. 
But generally they are free to legislate within the limits set 
by the overriJing powerl-l of the Uormnon wealth, and their 
laws can only be disallowed by the Imperial Government, 
and such disallowmwe would, it may certainly be assumed, be 
based on Imperial, not on mere Commonwealth, g1:ounds of 
disapproval. This undoubtedly puts tho states in a much 
superior position to Uw provinces where the Dominio:'l has ·a 
real and actual control over the provincial legislation 011 all 
topics whatever. 

In matters of administration the state is quite free of even 
the amount of control exeroised by the fact that the head of 
the provincial govemment is a nominee of and responsibl!:!' t"' 

eiation v. l'l"ew South 7Valcs ltailway 1'raj/ic Employes' Associat-ion, 4 C. L. B. 
488. 

(o) See 6 C. J,. R., Part II. The doctrine of implied powers has boen 
decisively negatived for Canada by the Privy Couneil (cf. Lefl·oy, op. cit. 
pp. 665 seq.), and also for Australia, in Webb v. Vtttt1Mrt, L. B. [1907] A. C. 
81 ; but the High Court will, no doubt, persist in it. 

(p) Constitution, ss. 114, 116, 117, &c. As to discrimination by tho 
CulUlliunwealth, ef. ss. 51 (iL), (Iii.), b9; L. B. [1906] A. C. 360. 
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the Dominion Cabinet, while the judges are their nominees and 
removable by the Federal Parliament. The State Governor 
is still appointed directly by the Crown, and is responsible to 
the Imperial Government for his official actions. He is 
directed in matters of imperial concern by constitutional 
practice to act independently of Ministers, but he has no 
formal obligation trJ act as a federal officer, beyond the some
what vague duty of a Governor to look upon all matters 
from a wider point of view than from the mere immediate 
wishes of a State Government. The Governors correspond 
directly with.the Secretary of State, and at each of the Con
ferences Of ·Premiers, which are apparently to become a 
feature of state politics, great stress has been laid on this 
fact, and much satisfaction was expressed at the Conference 
in May, 1908, that the Secretary of State had telegraphed 
assurances that the reorganisationt of his office by the creation 
of a Dominion Department would not interfere in any way 
with the direct correspondence with the State Governors, 
which would continue unless and until some alteration were 
rendered necessary by constitutional changes (q). Of course, 
the Secretary of State reserves to himself the right of con
sulting with the Commonwealth if in any case he deems a 
state matter to affect the interests of the Commonwealth as 
a whole. 

The difficulty of deciding what are Commonwealth or state 
matters remains very great. The complete divergence 
between the views of the state and the Commonwealth 

.:tweared .in 1903 in the case of the failure of the Govern
ment of South Australia to comply with the request of the 
Dutch consul to effect the arrest of certain members of ·the 
crew of the vessel "Vondel," in accordance with the Anglo
Dutch Treaty o:l' 1856. The Secretary of State applied for 

(q) I.e., tl1e reduction of the stltte.to a province. 
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information as to the grounds o£ this refusal to the Common~ 
wealth Government, but on the latter applying £or infor
mation to the State Government the latter declined to give 
any information save directly to the Imperial Government. 
The Secretary o£ State then asked the State ~overnment £or 
a report, and the matter, so far as action went, there ended. 
But a heated exchange o£ views J:mssod between the Common
wealth and State Governments. It was laid down by the 
State Government that the only oases in which commuuica~ 
tions should pass through the Govornor-Generat'were cases 
in which the Commonwealth had power to j.ea,l with the 
matter in question, and suoh power only existed in regard to 
the transferred departments, and to matters as to which the 
Commonwealth had legislative power and had exercised it. 
In all other matters tho state was tho proper channel o£ 
eomrntrnieation. 'l'ho gov~munent, therefore, held that as the 
Comrnonwea.lth had no spenifio power to legislate in treaty 
nmtier~:~ -tho original powor to do so having been lett out of 
tho final form of the Constitution, and the only power con
fmTcd relating to "external affairs" simply-the state alone 
could bo. responsihlo for tlw performance within its boundaries 
of tren,tio,;. On tho other hand, tho Commonwealth asserted 
that oxternal a {fairs innlnc1 od treaties as the most natural 
part of its contents. 'l'he Imperial Government, in its reply, 
did not attempt to decide tho question (1') of the interpretation 
of" oxtPrnal affairs," but pointed out that the whole purpose 
o£ the Constitution was to oreate a single federation which 
should represent £or all external purposes the Oommonwe~alta; 
whether the actual purpose was a matter of federal or state 
legislative action, and that, therefore, all complaints by 
foreign powers should be forwarded through the Common-

(r) C£. JYI'Kelvey v. ilfeagher, 4 C. L. R. 268 ; Quick & Garran's notes on 
~eot. 51 (xxix.) of the Constitution; R",rri.Ron Moore, Commonwealth of 
Australia, pp. 142, 143. 
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wealth Government, to which the State Government was 
responsible. In all such cases the final responsibility lay 
with the Imperial Government, who were entitled to rely on 
the Commonwealth Government, and the Commonwealth 
Government were entitled to rely on the action of the State 
Governments, whatever the actual legislative powers of either 
might be. 

The difficulty in this regard seems to be somewhat 
diminished, but the procedure observed in regard to consuls 
shows the ~omplication of the prese,1t conditions. A consul 
is recognised JlOt only by the Commonwealth, as in Canada 
by the federation, but also by each state in which he has 
consular authority, whereas in Canada the provinces are not 
required or asked to approve the appointments proposed, the 
full responsibility and authority resting with. the Federal 
Government. This is a striki~ example of the rather 
imperfect federation of the states, a federation which, as 
Mr. Chamberlain pointed out, would be reduced to a mere 
federal union if the views so ably urged by Mr. Jenkins on 
behalf of the South Australian Government had been 
accepted (s). . . 

There many otl:ter points on which strife bet;~f:n the 
.. r.····*"""' :D:iir:l:1ei'f'se:e· ·irJ·1·s ~Jmost certain, but in some oases it isllo,Red 

ti'lf~ti <HS!(J\iElSlc>D, n:ray obviate actual conflict. In recent cor.re
before the Commonwealth Parliament, and 

~l;en'fle:rs:c';.tJ(m.t enmc1e of· 1908, reference was made 
power of the Commonwealth in' 
· very diverse views showed 
of Victoria was of 

Oonstitutio:n would,. 
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certain that the powers conferred by the Constitution were 
merely rest.rictive, allowing the Commonwealth to prevent 
the influx of unsuitable persons, but not to further the 
immigration of snitablo persons; and the Prime Minister 
of the Commonwealth asserted that the power given covered 
advertising and so forth to induce immigration, but not 
power to take lands for their settlement. At the same 
conference there aroso a discussion as to the question of 
honours, the Premiers being indignant at the alleged inter
ference by the :B'e<leral Government in questions of state 
honours. • 

It is clear that tho whole pol-lition is very difl'lcnlt owing .to 
the very imperfeet nature of the Confelleration Act, which 
leave" tho matter in a eonfu;;ed position. The states, too, are 
undonhtmlly hamporud in their attempts at asserting their 
inde]JPIHloneo of felloml eoMrol by the provision for the final 
right of tho C()mrnuuwealth J figh Court to decide all questions 
o£ the rightR i11tcr se of tho Htatos and the Commonwealth, 
which tlw jealousy of Hw power of tho Privy Council to decide 
cases led thorn to i11tro!hwo into tho fodoral Constitution. The 
judgos of tho Cmut are nppointod hy the Federal Government, 
they are all mon who, in one way or other, have served the 
caqsu of federalism, and it' would be absurd to assume tnat 
they can help being generally disposed to regard the federal 
compact as confening on the ?entral government all the 

... · .. powers which a true federation may have to exercise. If 
'';{'~tate right~ were to receive adequate protection from, the 
·'.o()tirts, the proper method would have · 

o£ the interpretation o:f the 
.· in .the .Privy Council, which 

:.a scheme o£ divi&ion o£ 
British N ottl), America 
on broadly u· ..,~.,JLUF; 

• 
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It is probable that the near future will see some attempt to 
frame a federal Constitution for South .Africa in place of the 
abortive Imperial Act of 1877, which never came into 
operation. In that case it may be hoped that the arrange~ 
ments aimed at by the Colonies will be rather on the model 
of those of Canada than those of the Commonwealth. It 
should, however, be noted that already in the Commonwealth 
the friction between the State Govemments and the Common
wealth is giving rise to expressions of the desire to abolish 
the states as such and to create a great unified government, 
with a large number of district councils all over the country .. 
with purely lit:nited powers to be exercised in subordination 
to the central Parliament. This alteration would require 
the amendment of the Constitution in many respects, but, 
though it is hardly yet within practical politics, it may be 
doubted whether the solution of ~nification would not be a 
wiser one in South Africa than that of federation with aU the 
accompanying complications. 

A word may be said on two experiments in the creation of 
qua8i-],ederal Governments, the one of which has disappeared 
for good, while the other formed the prelude to the more 
brilliant federdion of the Commonwealth. In 1852 the 
Parliament of the United Kingdom passed an Act which 
gave a representative Constitution to New Zealand, and, at 
the same time as providing for the creation of a full repre· 

fact tbat in M'Kelvey v. Meagher, 4 C. L. R. 268, the Court beld that the 
Parliament is not a central legislature. as contemplated in the Fugitive 
~ff~ders Act, 1881, and that, even if it could legislate on the subject under 
sect. 51 (xxix.) of the Constitution, still the states retained all their old 
powers in the meantime. Another point raised by the Premiers at the 1907 
Conference was the landing of foreign troops. They claim to control it as a 
matter of policy, the Commonwealth as one of immigration or deftnoe or 
external affairs; and clearly it is both. The Conferences of Premiers are 
historically very interesting. Of. the Conferences before federation, w hioh 
rendered the Federal Council of little account, Harrison Moore, Common

wealth of Australia, p. 39. 
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sentative legislature, they cteated six provinces (u), which 
were each to have ·a special legislative body with limited 
powers of legislation. Their laws could be''disaJlowed by the 
Governor within three months of their receipt from the 
superintendent of the provirwe, which provision practically 
excluded n,ny power of disfLllowmwe by the Imperial Govern
ment, anti preluded the surrendor, in the case of Canada, of 
the power of di;mJlowing such Acts in the case of the pro
vinces. But the provittcin,l councils were entirely subordinate 
to the centml government, for the colonial Parliament was 
entitled to modify or supersede any provincial enactment, 
and to modify tho powers of any province without tho 
approval of tho Imperinl Parliament, subject only to the 
usual control by Imperittl1egisltttion. 'rhis :ftwt reuderedthe 
provincet: moroly glorified local boards, and under the 
allthority of an Act of l~iH (m), iu 18'7G the colonial legis~ 
laturo rodueocl thom to t.hii:l i:lttttul:l hy abolishing them, and 
erenting sueh boards in their piaeo in suitable districts (y). , 

rrho othor fedomtiou was that of the Federal Council of 
Australasia, eroatod by an Imporinl Act in l8t15, It was 
to be composed of ropresentatives, two each from New 
Zenl:md and New South Wales, Victoria, Q-q.eensland, 
South Au~tmlia, and rrasmania, and one each from Fiji and 
V\r estern Am;tmlia, because of their status as Crown Colonies ; 
numbers increased in 18D4 by the Imperial Government by 
Order in Oouncil under the Act to five from each colony, not 
being a Grown colony. 'l.'he subjects entrusted to the Federal -
Council were numerous and important; they included•tl:Ml 
relations of Australasia with the islands of the Pacific; the 
prevention of the influx of criminals; fisheries in Australasian 

(u) 15 & 16 Viet. c. 72, ss. 2-31. 
(x) :n & 32 Vkt. u. 94. 
(y) Of. New Zettland Parl. Papers, 1876, A. 20, 
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waters beyond territoriallimits (z) ; the service of civil process 
beyond the colony in which it was issued ; the enforcement of 
judgments and of criminal process beyond the colony con
cerned; the custody of offenders on board colonial ships 
beyond the limits of territorial waters ; any matter referred 
to the Council by Order in Council at the request of the 

· Colonies; and any matters as to defence, quarantine, patents, 
copyrights, bills of exchange, weights and measures, marriage 
or divorce, naturalization of aliens, status of companies, 
referred by two or more Colonies, but so that any legislation 
on these topics would bind only the referring Colonies. The 

• 
Council could• also legislate in differences between Colonies 
if referred by both parties. ·The Act was, however, con
ditional on the Colonies deciding to pass Acts permitting 
tJ1eir governments to send repreRentati ve~, and despite its 
meeting four times and passing ~e good deal of legislation, 
which is still in force, being expressly saved in the Common
wealth Constitution Act, 1900, its utility was mainly as an 
incentive to the Colonies to press on towards a more complete 
union \a). 

(z) Cf. the Acts passed to protect the pearl fisheries of Queensland (51 Viet. 
No. l), of Western Australia (52 Viet. No. l). 

(a) Cf. Oolonittl Office List, 1902, pp. l, :2; Harrison Moore, Commonwealth of 

At,stmTia, pp. 30--39. New South Wales and New Zealand held aloof. 

• • 
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CHAP'l'EH IX. 

IMP~IUAL CONTHOL OJ<' DOMINION LEGISLATION AND 

ADMINISTRATION. 

TnE control exorcised over colonial legislation by the 
Imperial Government takes two forms: eithe~: the colonial 

• Act is never permitted to come into operation, or, if it becmnes 
operativB, is disallowed, or the Imperial Parliament itself 
logi~:>Iatos, thus removing all poH::;ibility of effective .colonial 
legislation. In other oases, again, tho imperial legislation is 
intended not to rostriet ooM'nial logislation, but to a,ooomplit:Jh 
objectt> which, owiHg in tho main to tho territorial restrictions 
of colonial hlgisbtive power, nre not within the competence 
of any coloniallegisbture. 

All colonial Acts require tho eonourrence of the colonial 
Governor, as the representative of tho King. , In no ease is 
the Governor bound to_ give suoh assent : he has an absolute 
discretion to refu~e to aAscnt to any and every Bill (a), aud 
in some cases ho is hound to refuse to assent and to reserve 
the Bill for the contlideration of tho Home Government. 'l'his 
power of reservation .is expressly given in the Constitutions of 
the vnrious responsible government Colonies, with the 
exception of Newfoundland, in which the power is meJOel;}Ot 
interred, probably incorrectly, from the Royal Instructions 
to the Governor, by which he is forbidden to assent to 
certain categories of Acts unless a suspending clause is 

(a) Practically this is never done save on ministerial advice. Cf. New 
Zealand Gazette, 1878, p. 912; below, p. 183, 
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inserted, providing that the Act shall not come into force 
until the approval of the Crown shall have been signified in 
the colony. The power is a curious one, and has no exact 
counterpart in the English Constitution : it is not at home 
competent for the Royal Assent to be withheld for further 
consideration ; le rm: .s' cwi.sP7'a was the appropriate term for 
the refusal of the Royal Assent. Nor is the Governor for
bidden, over and above the power of reservation, to consult 
with the Imperial Governofillent, before exercising his power 
to assent to, refuse assent to, or reserve, a Bill. There is no 
compulsion on the Governor to delay assenting : all that he 

• 
is bound to do after a Bill is presented to him-and every 
Bill should be presented to him by constitutional practice 
immediately after it has passed both Houses-is to declare 
his intention as regards it with no more delay than is 
essential for the proper exercise oi his duties as an imperial 
officer. 

The Instructions given to the Governor are expressly con
templated in the Constitutions of every responsible govern
ment colony, except the Commonwealth of Australia, where 
the Governor-General is required (b) to assent, refuse assent, 
or reserve a Bill, according to his own discretion, but subject 
to the provisions of the Constitution. That provision does 
not, however, exclude the sending of instructions (c) to tho 
Governor-General from the Imperial Government, because the 
Governor-General remains an imperial officer, and his instm
ment of office, the Royal Letters Patent constituting the 
;poflt, require him to obey any instmctions he may receive 
from his Majesty, that is, from the Home Government. Or, 
from another point o£ view, the discretion he is by law to 

(b) Sect. 58 of Constitution. Cf. Parl. Papen [Od. 4355], p. 7. 
(e) As suggested by Harrison Moore, Commonwecdth of Austrcclia, pp. 96, 

97; cf. pp. 229, 230. Similarly a Governor may reserve on ministerial 
advice, see Pad. Papers [Od. 3339]; contr·a, Todd, Pcwl. GM•t., pp. 518-521. 

K. N 
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exercise is not his personal judgment as an individual, but his 
judgment as an imperial officer. 

The "oases in which reservation is to take place may either 
be. enumerated in the Constitution, or left to be set out in 
the Royal Instructions. 'l'he difference between the two 
methods of procedure is very considerable; in the former case 
the restriction prevents any bw which may be assented to 
inadvertently having any legal effect; it can be successfully 
challenged in the Courts. In the latter case there used to 
pl'evail much doubt as to whether tho restriction on the 
Governor's right of assent was merely a direction to tho 

A 

Governor, the breach of which marlo him liable 'to the censure 
o:f the Crown, or the omission o:f an essential part o£ the duty 
of legislation, which rendered tho whole law invalid. 'l'he 
matter was finally oloared up only by the Colonial !Jaws 
Validity Act, lHGfJ, which .lai<l it clown that tl;te validity of 
any law shoulil not bo nJfootod hy disobedience of the 
Governor to nny instructions given otherwise than in the 
Instrument of tho Constitution authorising him to assent to 
laws. Tho modor11 rule, there:fore, includes in the Constitu
tion Act those cat1os of the highest importance, in which tho 
resol'Vation is nrgont1y required, loaving to tho Instructions 
oases in which less importance attaches to reservation. Tho 
latter oourso has the decided advantage of avoiding tho 
difficult questions which might arise as to the validity of A.cts 
which might be regarded as falling under the Instructions, 
but which in the particular case seems hardly o:f sufficient 

. importance to need reservation. • • 
The classes of Bills which a Governor is required by his 

Instructions to reserve vary somewhat. The following is the 
list as it stood in the Instructions of 1892 in the case of the 
Australian State (then Colony) Governors, and to Nf!w 
Zodand :-(1) Any Bill for divorce; (2) any Bill whereby 
any grant of money or land, or other donation or gratuity, is 
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made to the Governor; (3) any Bill affecting the currency of 
the state; (4) any Bill imposing differential duties (d); 
(5) any Bill affecting the control or discipline of the land or 
sea forces of the Crown in the state (d) ; (6) any Bill the 
obligations o:f which are inconsistent with treaty ; (7) any 
Bill of an extraordinary nature and importance, whereby the 
royal prerogative, the rights and property of British subjects 
not residing in the state, or the trr.de and shipping of the 
United Kingdom and its Dependencies may be prejudiced; 
and (8) any Bill to which the Royal Assent has already been 
refused, or v:Jlich has been disallowed by the Crown. h 
addition, the Australian States Constitution Act, 1907, 
requires the reservation (e) of all Bills altering the Constitu
tion of the legislature and the salary of the Governor. 

Practically the same Instructions are in force in the Trans
vaal .and the Orange River Col~ny (/), with, in both cases, 
the additional Instructions contained in the Letters Patent, 
and therefore part of the law of the colony, that there shall 
be reserved any law by which persons not of European birth 
or descent may be subjected or made liable to any disabilities 
or restrictions to which persons or European birth or descent 
are not also subjected or made liable, and any laws affecting 
the Constitution of the colony. Both in these Letters Patent 
and the Australian States Constitution Act there are inserted 
provisions permitting the Governor to assent, if he has 
previously received instructions to do so, in each particular 

• • 
(d) Omitted in the State Instructions of 1900, consequent on the legislative 

power in these matters being transferred to the Commonwealth. See 
Harrison l\foore, Cornmonwectlth of Australia, pp. 380, 381. 

(e) Unless the Governor has received permission to assent, or unless the 
Bill is a temporary one and urgent. The Instmctions permitted assent if the 
Governor had obtained permission from the Secretary of ~te, or the Bill 
contained a.suspending clause, or was urgent and not repugr}ant to the law 
of England or contrary to treaty. 

(f) Instructions of Dec. 6th, 1906, and June 5th, 190'[. 

N2 
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case through the Secretary of State. This provision Is 
obviously convenient, though no provision is made to show 
how such Instructions are to be proved, and in certain cases 
the effect to be placed on the Instructions given might vary. 

In Natal the list of subjects for reservation is the same as 
in the 'rransvaal and the Orange River Colony, but the rules 
are contained , entirely in the Instructions of 1890, and that 
relating to amendments of the Constitution is omitted, though 
no doubt it would in any case or substantial alteration be 
adhered to. In the case or the Cape the list is :further 
shortontJd by thO' omisRion of any reference J;o differential 

• legislation against native races ; the reason is that there is no 
distinction O't colour in the Capo franchise, and that therefore 
the Imperial Government h:1s not the same need to consult 
the interests of tho natives. 'rho Newfoundland Instructions 
of the 2Flth March, 1A7fi,•resemble those of the Cape, there 
being very few natives in tho colony. 

In the three romaining eases, those of the Commonwealth, 
Ganada, and New Zoalnnd, no formal Instructions at all are 
given to the Governors-Gonoral and Governor as to reserva
tion in recognition or their status as Dominions. The 
alteration was made in tho case of Canada, in the new 
Instructions issuc<l in 1~78 to tho Marquess. of Lorno (g). 
It was argued by Mr. Blake, on behalf of the Canadian 
Government, thnt tho power of reservation was undesirable, 
and that the constitutional relations of the Dominion and the 
Empire would better be maintained by the completion o:f 
legislation in Canada and disallowance afterwards~ if ~moo 
disallowance were deemed es• ential in the interests of the 
Empire. This argument was not fully accepted, since, in 
point of ·fact, the inconvenience of disallowing legislation 
actually in force is extreme, and would cause almost any Act 

({!) Canada Ses8. Papm·s, 1877, No. 13; 1879, No. 14, 181. 

• 
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to be accepted rather than invoke the disadvantages o:£ upset
ting a colonial law in operation, but it was felt to be unneces
sary to specify the classes of Acts to be reserved, leaving the 
matter to decision in individual cases according to the im
portance of the Act in question for the Empire. Naturally 
the Canadian model was followed in the Instructions of 
2\:Jth October, 1900, to the Governor-General of Australia, 
and in the new Instructions issued on 18th November, 1907, 
for the Dominion of New Zealand (h). In one case, however, 
in Australia, reservation is essential under the Constitution 
Act U), name~, in cases in which the Parliament limits the 
royal prerogative of granting special leave to appeal to the 
Judicial Committee of the Privy Council from the decision of 
the High Court' o:£ Australia, while in New Zealand, Bills 
amending the composition of the legislation require reserva
tion under Imperial Act. In n<f case need a Canadian or 
Newfoundland Bill be reserved under the Constitution. 

A reserved Bill in all cases, save those of Natal and New
foundland, where no limit is fixed, must be assented to by 
Order in Council within two years from the date on which it 
was presented to the Governor for the Royal Assent, or else it 
becomes utterly null and void. If the Bill is required by an 
instrument having the force of law to be reserved and is not 
reserved, then the assent is a mere nullity, and the assent 
of the Crown can, as has been done in several Australian 
cases prior to 1907, still be conveyed in the same manner as 

• if the assent has not been given by the Governor, the Order 
.in @ouncil expressing assent merely reciting that the Bill had 
been presented to the Governor for his assent and ignoring 
the error made in assenting. 

But even if an Act has properly, as far as legal reasons go, 

(h) New Zealand Gazette, June 11th, 1908; Harrison Moore, Cmnmonwealtl. 
of Australia, pp. 371-373. 

(i) Sect. 74. For New Zealand, see 20 & 21 Viet. c. 53, s. 2; above, p. 90. 
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received the Governor's assent, there remains to the Crown 
the power of disallowance within a period usually now limited 
to two years from the date of the Governor's assent. In the 
case of the Commonwealth, however, the period is one year, 
and in the case of the Austmlian States, the Cape, Canada, 
and New ~ealand, the date runs from the date of the receipt 
of the Act by the Secretary of State, a reminiscence of the 
time when Australia and the Colonies generally were even 
further away from the Unitod Kingdom than they are 
to-duy. In Nowfoundlund, agttiu, no limit of .time for dis
allowance is proseribod, in aocordanee with the ~lder Jlractice', 
though the established oustom iB to disallow within the period 
of two years, which has bocome to some extent a sort of form 
in this oonneotion. 'l'he time may seem somewhat long, but 
it has a real significance(!.:). In any Act there is usually 
only one point or two wlti.eh requires alteration, and tho 
Imperial Government euu ask for amendment in eertain 
details, and tho amenthnout oau l>e carried out in the next 
Parliamont, awl the Hoyal Assent formally given to both 
AotB, while, if tho Parlimrwut will not amend, the Act can 
after all, if tlt.::n·o l>o suJHoient ground, bo disallowed. It is on 
every u,ccount undo~imblo to disallow eolouiallaws, and often 
it is possibh) to seeUl'e suitablo amendment. 

':l_1he rule;:; for reservation apply to laws passed by the 
r>arliaments of the provinces of Oannua, but the authority by 
which they are disallowed is the Governor-General in Council, 
instead of the Crown in Council, and the period allowed for 
disallowance is one and not two years. There h[tVe l'!ot,• 
however, been apparently any Instructions issued. to the 
Lieutenant-Governors as to the power of reservation, though 
the practice is usual to reserve Bills as to the constitutionality 

(k) In the case of the Canadian provinces, the limitation to one year seems 
in practice decidedly inconvenient. Fo:r the Commonwealth, see Constitution, 
s. 59-; and cf. 48 & 49 Viet. c. 60, s. 18. 



. of. Papuit, the Li,euten::~Jnt-G.ove~rn«~l:J;heJ 
issu~d to hiul a ~~t of Instructions baood v~ry 
InstruCtions given to the Governors of tropical in' 
the control of the Crown : at present and for a long time to 
come Crowl\, colony government will be inevitable in that 
island, but the growth of a responsible government under · 
the control of the Commonwealth will be of great interest. 
The same problem will probably be seen if the Common
wealth talws over the northern territory of South Australia; 
but there responsible gove:rnmel!t will begin at once, and a 
new set of problems will commence, unless the Commonwealth 
administers the country as a province. 

In administration the control of the Imperial Government 
is naturally much less effective than in legislation, for which 
definite· provision is made in the Constitutions of the Colonies, 
and for giving effect to whioh there are available the Courts 
of the Colonies and their power. In the case of executive 
action there is merely the Governor, who has no real control 
of any public officer, and who in e:ffeot cannot do any execu
tive acts effectively without ministerial aid. The method in 

• which a Governor can act therefore lies in his power o£ 
• s~ecting a new Ministry, i£ he wants anything done, which 

of course is by no means always r,ossible ; or-what can 
always be done-by refusing to act at all, and so inducing 
Ministers to reconsider the position in oases where such 
reconsideration is possible. 

(l) Todd, Fad. Govt., pp. 587 seq. See 30 & 31 Viet. c. 3, s. 90. 





CONTROL,(W·.LEGISLATION AND AhMINISTRATION. 

(a)· In the Trkns"\'~al and the'ol';trge .Riv~falone. 4a .. 
provisions on the subject of public .lands attest tl:J.e pres~ht 
interfere:nc~ or the Imperial Goverrul1ent. These . provisi~ns 
were regarded as necessary because of the fact that the land 
settlement policy was one directed in imperial interests, and 
not in any way desired by a substantial minority of persons 
in the Transvaal, and by the great majority of the people of 
the Orange River Colony. The settlers had great difficulties 
to face, they were in many cases not experienced in the 
peculiar troubles which attend a farmer in South Africa, and 
the great depJ;f)ssiou inevitable as the aftermath of war led 
to their getting deeper and deeper into difficulties. Due 
allowance for this fact was of course made by the government 
as long as the Colonies remained Crown Colonies, but there 
was naturally a risk lest when the government fell into the 
hands of those who were not• in favour of the scheme 
originally, the settlers should be treated rather in accordance 
with their strict legal rights than in the somewhat generous 
manner in which they were dealt with by the colonial govern
ment. In both colonies there are, therefore, set up for five 
years boards, which will be appointed by and hold office at 
the pleasure of the Governor and will be quite independent 
of Parliament, having a staff entirely under the control of the 
board. For the time of its existence the board will be able 
to remit in any necessary oases instalments of purchase~ 

money, &c., and generally act towards the settlers in the same 
way as did the colonial government under the old regime. 

·BI!'t riot only will the scheme come to an end at the termina
tion of the fifth year from the initiation of the board, but 
arrangements may be made for the determination of the 
functions of the board at an earlier date, if the government 
of the colony, with the consent of the Governor and the 
approval ofa Secretary of State, can make an agreement with 
the board for the settlement of the question. After either 
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even( the whole of the assets in the poWer 6£ the board will 
be trfmsf~,rred to the Gov~rnor in council, that' is, to the 
colonial Ministry· (m). 

Save in these e:x:oeptional oases, the power 
the laud policy of the Dominions has long since been 
renounced. It was, indeed, argued with considerable force · 
in the early clays of the colonisation of both North America 
and Australia(n) that the duty of the Imperial Government 
was to keep tho waste lands of the Colonies under its own 
control as trustee for future generations, and not leave the 
disposal of the natural resources of the Empil:.I'J to the small 

• bodies of: settlers in the Colonies. But it was soon realised 
tlmt tho Colonies woulrl not accept this mode of procedure, 
and that their development reqnirod them to be put in 
possession of tho rovonue to he derived from the lauds, and 
in 1847 a fu1l smTmHlm· wf!5 nw.do of tho lands o:f the Crown 
in tho provineo ol' C:mada., and in 185:.2 the right of. the 
Colouios to appropr.in.to tho rovomws of Crown lands was 
reeogni:,;ed hy Aot.. In 11-'.Gf>, after much consideration, it 
was doeidml to oui:rutlt the responsihlo government Colonies 
of Vieto:ria ;md Now South Wales, Tasmania, and South 
Aust:mlia. with the full power over tho waste htnds, and on 
tho eron.tion of q,uooHl'land in 185}) tho same rule, of course, 
applied. In tho CUtlO of vV ostorn Australia the Constitution 
Aut of lHDO enacts that tho whole control of the waste lands 
and the proilts arising from them shall be vested in the 
legislature. Similar poweTs were conceded to the Colonies • 
in South Africa on the grant of self-government, while i~ is. 
significant that while Newfoundland possessed full control 

(m) For the details of the land~ and funds handed over to the control of 
the boards in either colony, seA the Trau~vaal Letters Patent, Dec. 6th, 
190f\, Claus0 i:i2, and the Orange River Colony Letters Patent, June 5th, 
1907, Clause 53. 

(n) Of. Journ. Royal Soc. of .Art8, lvi. 337 ; Dilke, ibid. 344. 
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over her lands, all grants of lands on the treaty shore up to 
1904 were made subject to the treaty rights of the Prench, 
an example of imperial executive interference in a province 
long before generally surrendered to the colonial legislature 
and government on grounds of treaty rights. But in the 
Letters Patent of the Colonies, with the exception of those of 
Canada and the Commonwealth, thB omission from the 
former being due, as usual, to the suggestion of Mr. Blake, 
the Governor is empowered to grant out the lands which 
may be lawfully granted by the Crown in the colony. As a 
matter of fact, this power, if ever used, would be exercised 
entirely on ~inisterial advice, but in the Dominions the 
system of granting land is minutely regulated by Act, so that 
little or no action is ever taken under the Letters Patent (o). 

(b) In the case of divorce there is a real meaning in the 
provision :for reservation even at• the present day, when the 
old practice of endeavouring to regulate the marriage law of 
the Colonies in harmony with the ideals of the United 
Kingdom has disappeared. At that time Deceased Wives' 
Sisters Marriage Bills were freely disallowed on grounds 
which were certainly inadequate; but the whole question was 
finally settled by the decision, first, not to disallow such Bills, 
then in 190o to legislate in the Imperial Parliamen~ to 
remove the one disability attaching to children of such mar
riages in the United Kingdom, viz., inability to inherit land 
ab intestato, and finally, in 1907, the recognition of such 
marriages as legal in the United Kingdom. But, in the case 

. •or•divor(Je, there would be obvious objections to the carrying 
Qut o:f'.lf,poli~y Of divorce in the Colonies which woald.result 
in the.. .· . 9£ ·a large class of persons who were legiti• 

aqcording to colonial law, hr1:t . .rwt .so 

New Zealand, p. 1'79, n. 
lW.P.•f.#>''"· m v~ Hughes, L. R .. l:P. 

, ,;,:C:'"' 
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according to English law. By the strict rnle o£ the English 
law that domicile is necessary to give divorce jurisdiction, a 
colonial Court can only in tho eyes o£ the English law divorce 
persons domiciled in the colony, so that i£ colonial laws 
permit the divorce of persons not so domiciled, the persons 
concerned, if they remarry, will be liable to prosecution £or 
big(tmy iu Engbnd under thEl Act 24 & 25 Viet. e. 100, s. 57, 
just as much as people who obtain divorces in foreign 
countries in which they are not domiciled. As a matter o£ 
fact, up to the present the divergence between thB classes o£ 
cases in whioh tho colonial Courts will grant divorce and 
those in whieh thB English Courts will do so is not serious 
as regards domicile ; the substantial difference lies only in 
tho development given in the Acts and in the Courts of 
Australia and Now ~en.land to the doctrine of the deserted 
wife whoflo huR1mml has o~angod his domicile. It is now 
apparently o;-;t:tblit;ltud law all over the Australasian Oolonies(p) 
that the Courts will regard such a wife as retaining her 
domicile for purposeB of divorce at least. But it remains to 
bo seen how far iohat viow will be carried. It can be sup
ported on various grounds : it may be held that there is no 
evidence before tho Court in such cases to prove the change 
of domicile, since the usual form of the action is merely proof 
of desertion, and there is no need to assume anything in 
favour of a defendant in such a case. Moreover, the English 
law on the subject mainly consists of dicta, none of which 
are conclusive in the matter. In other respects the Colonies 
go far beyond the divorce law; but no interference is pr1e0- • 
tised with their laws on that ground, as it must be a matter 
for the local parliament to decide how far theywill·.preserve 
the . of matrimonial relations, ail.d the law. of En:gland 

""·n.<1"1CO'r v. Parker, 5 a. L. R: 
which assert the dootrine .of <li.Jlll).il!le. 

Z. L. R. 20L . 
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allows divorce to be for any reason sufficient in the Courts of 
the husband's domicile (q). 

(c) The question of currency is one of peculiar imperial 
importance, and is further reserved for the imperial control, 
because it affects a prerogative of the Crown, which, not 
being of a properly legislative nature, can be and has been 
exercised in Colonies where the Imperial Crown has no power 
of legislation. The prerogative has been, however, ever since 
1870 converted into a statutory power by the Coinage Act of 
that year, save in respect of India and Canada. Except in 
India, the only coins issued in the Empire are those struck 
at the Royai Mint in England, or at the three Australian 
branches at Perth, Melbourne, and Sydney, or at the newly· 
created branch in Canada at Ottawa, the Colonies paying the 
expenses of the maintenance of these branch mints, which are, 
however, under the sole control !lti the Imperial Govemment 
through the Royal Mint. It is now contemplated to mint 
silver token coins at the Australian mints. Up to the present 
such coinage has always been minted iu England, the profits 
accruing to the Imperial Government, which, however, has 
the responsibility for the regulation of the coinage generally, 
and the replacement of light coins, gold or silver. ]'or 
British Dominions which use other than ordinary coins, the 
supplies are made by the mint, the colonial government in 
that case paying the expenses and receiving the profit. .Any 
colonial Parliament might legislate on this question, but no 
such legislation has taken place since 1870, even in the 

• ~mmonwealth o£ Australia, which is perhaps of all Parlia· 
ments most jealous of its powers; while in 1905 a Transvaal 
Act which purported to regulate coinage, though not contain
ing anything incorrect in point o£ principle, was disallowed 
on the ground that the more proper procedure was by Order 

(q) Of. Dicey, Oonjliet of Lows, pp. 805, 838 seq. 
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in Council under the Coinage Act, 1870, and a much more 
objectionable Canadian Aot was disallowed in 1851. The 
Federal Acts of 1868 and 1871 preserve the royal prerogative 
intact (r): · ' 

(d) As regards the imposition of dfjJ'aenNal d~dies, the 
control of trade was originally contemplated to be reserved in 
the hands of tho Imporin.l Government. It was, indeed, one 
of Hw few points which Lord Durham in his famous report 
assume1.l would h0lwptin the hands of tl1e Homo Government, 
and n.s late as 1K42 that government framed a tariff for 
Canada. But everything was ehauged by tlj.o introduetion 
shortly aftorw:mls of tho prineiple of frAO • hade, which 
rendered it neeossary to leave to the Colonies full :freedom of 
action. Acnordingly, in 18Hi, an Aot was passed by tho 
Imporinll'm1in.ment to onnHo tho Colonies in North Amoric:1 
to reduee or r(\poal 1l11tios 1iila.oo<l on Joroign imports hy Acts 
of the Imporial l'a.rEn.mont. Tn 18'W this concession was 

followed hy tho repeal of tho Navigation Acts, which 
1'0strictod tho tra<lo of Canada., an<l ju 1857 and 1869 full 
pow or was gi von to oolnnin.l logislatures to regulate their 
customs nstah]i:,;lunmds and the ecmsting trade. At first, 
however, tho Homo Government: was unwilling to adopt the 
pdnoiplo of iui..ol'oolonia.l profenmco Bither in Australia or in 
North A merion, aud it was not until 1861 (8) thf1t the 
prineiplo of iutereolonial preference was allowed in North 
Amerinu., and until U~7a that it was sanctioned in Australia (t), 
whilo tho last remains of the restrictions on· differential duties 
imposed by the Constitution Act of 1850 on the Australian. 
Colonies only disappeared under an Imperial Act of 1895. 
In 1859 ocomred the last attempt to intervene in the matter 

(r) Oannda Sess. Papers, 1870, No. 40; cf. Jenkyns, British R1dc and 
Jw·isdiction beyond the 8et!s, pp. 28 seq._: Oha!mcrs, Coltnvilll Oun·ency, Chap. II. 

(s) Of. Cnwvia /:Jess. l'apm·s, 1869, No. 47. 
(t) 36 & 37 Viet. c. 22; Pat·l. Papet·s [0. 576], [0. 703]. 
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of the Canadian tariff, when the Canadian Govemment 
declined absolutely to permit interference unless the Home 
Government were prepared to undertake the responsibility of 
the administration of the country l u,) ; while in 187 9 the 
Home Government recognised the sole right of the colonial 
Parliament to decide upon a protective tariff, and were 
prepared to assent to a reciprocity treaty with the United 
States, had that Power been willing to arrange one (x). 

Despite the disappearance of these formal restrictions on 
the freedom of colonial action the Imperial Government has 
established the doctrine (y) that no colony shall accord to any 
foreign oountl'y any preference which she will not also accord 
to the British Dominions, while no colony shall accord to any 
other colony any privileges which are not also accorded to 
the United Kingdom. Accordingly in 1890 the Home 
Government, while permitting tile negotiation of a treaty 
between the United States and N ewfounclland for the grant 
of mutual preference, declined ultimately to ratify it, because 
of the protest from Canada that the passing into force of the 
treaty would prejudice the Dominion in its efforts to secure 
a similar treaty with the States. In 1902, however, the 
government had altered its attitude to the extent of being 
ready to allow'the ratification of a similar treaty concluded 
:in that ye(:tr .with the States, despite the fact that its coming 
into operation might have been prejudicial to the inter!;Jsts of 
Canada, . .onJhe,ground that it would not be justifiable. to 
sacrifice t~~.int$l'est of the one colony to the other; . but the 

• U ~ited S,~lit~s G{)17erriment did not ratify the treaty (z). 
The I?~ip,o!pl~ l:tlso received full approval at the con:fyrenoes 
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of 1894 and 1902, where also the doctrine was laid .down 
that efforts should be made to leave the Colonies free to 
conclude what arrangements they liked with the mother 
country and each other in tariff matters, without having to 
make the same concessions to foreign Powers. This led, in 
1895, to the removal of all restrictions on the- levy of 
differential duties in tho Australian Colonies, and to the 
denunciation, in 1897, of the Belgian treaty o£ 1862. and the 
German treaty of 18f.i5, under which the Colonies were 
bound to give those Powers and, necessarily, all most 
favoured nations, tho same concessions as might be accorded 
to tho mother country (a). Under those pioinciples there 
have been granted preferences to tho United Kingdom by 
Canada, tho South African Customs Union in lDOa, and, in 
tho same year, by Now Zealnnd, and also, in 1907-8, by 
tho Commonwealth of Aus~·alia. 

Another application of the san:w principle may be seen in 
the recent Canaditw action arising out of the treaty of 1907 
with tho :b'ronch Hepuhlie. As soon as it comes into effect,· 
a Canadian Act of llJOR provides that all the privileges 
granted to France will be automatio~tlly extended to the 
British Empire without conditions, while the tariff concessions 
made to France are so limited as to injure as little as possible 
British trade. Similarly, the customs agreement between 
South Africa and New Zealand gives the contracting parties 
no ~igher privileges than are accorded gratis to the United 
Kingdom. 

' (e) In the matter of mer·chant shipping full power :ras. 
giyen to the Colonies to regulate their . coasting trt:~:de ·as far 
ba6ka~ 1869, and that power has also . 1864, 

· o£ vessels registered in · These · 
l':.er:s(aJ~e extended in all cases~ by 478 
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of the Merchant Shipping .Act, 1894, to apply certain provi
sions of that .Act to vessels trading with the colony to which 
the provisions in question would not otherwise apply, and the 
whole series of powers gives the colonial legislature full 
control over all shipping which can be called local. More
over, the Merchant Shipping Acts of the United Kingdom 
give the local government full power over all matters of 
importance, such as the securing of the seaworthiness of 
vessels trading to the colony, and so forth. The principle 
has been that the Imperial Government reserves to itself the 
right to contrq_l vessels on the high seas, while leaving to 
colonial control the manage~ent of vessels which are really 
local. Claims have, however, been put forward recently by 
colonial legislatures to control all vessels which trade with 
the colony. The New Zealand Parliament has legislated, 
making vessels which trade with Australia and the Western 
Pacific fall, in certain respects, under the control of the 
Dominion Parliament; while the Navigation Bill, as intro
duced into the Commonwealth Parliament in 1904, was 
calculated to assert in many respects full control over all 
ocean-trade ships. 'fhe outcome of a long correspondence 
between the Horne and Colonial Governments on the matter 
was the holding of a conference between representatives of 
the three governments concerned in London in 1907, when 
various principles were agreed oti in order to minimise the 
likelihood of the conflict of the legislatures. It was agreed 
that the regulation of the coasting trade included the power 
t,o rfilgulate, in shipping matters, any vessels which took up 
cargo or passengers at an .Australian port or New Zealand 
port in order to set them down at another port in the 
same colony, except only in such cases as the passengers or 
goods might be being conveyed on through tickets from 
oversea. In addition to vessels engaged in the coasting
trade while so engaged, the colonial legislatures were also 

K. 0 
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to control all vessels registered in and trading to the Colonies, 
leaving to the Imperial Parliament t.he control of all other 
vessels, including vessels whose trade was purely oversea 
trade and coasting vessels, after they had left the colonial 
waters. This arrangement excludes from the power of the 
colonial legislatures all vessels trading merely between the 
Colonies of Austral itt aml Now Zeahn<l and the Pacific 
Islands, unless they actually enga.ge in the coasting~trade. 

In the case of voAsels suhj oct to the legislati v<" powers of the 
Colonies, the Merchant Shipping Ad, l8P4 (c), requires that 
there should be made no difforoneo betwoon the vessels r<,gis
tered in the colony and other British veHsol;; and tL.e con
ference accoptod thiH principle, together with the other 
principle that in no ease should foreign vessels bo placed in 
the DritiBh Dominion" iu more favourable position than 
British V<ltlHols (d). 'l1w f~<)t>tion of legislatiug on the lines 
of Hwso rosolutions is t>till nuder tho oonsideration of the 
Dominion Govornnwnts. 

In ono nJspud. a somewhat extraordinary power has been 
given to Australin.~the right to enforce the laws of the 
Commonwealth ttl' a whole, awl not merely those,referring to 
mattors of Bhipping, on board every ])ritish vossel whose first 
port o£ eloamnoo and port of clo.stination aro in the Common
wealth. '1'ho exact foroe of this provision has just been 
decided to be to put tho Jaws of the Commonwealth in 
foroe on every vessel which goes on n round journey (however 
far afield) from one Australian port to another (e). 

(f) While the control of the Imperial Governme~ in 
• 

matters of trade and shipping remains a living factor in the 

(c) Sect. 736. 
(d) Parl. Papm·s [Cd. 2483], [Cd. 3023], [Cd. 3826], [Cd. ::1891], [Cd. 43~5]; 

for the conference rca. 3667] ; and Hee my article, Journ. Soc. Comp. Leu., 
1908. 

(e) Merchant Se1·vice G1tild qf Aust1·alasia v. A1·chibald OM·rie P1·op., Ltd., 
5 C. L. R. 737; cf. 63 & 64 Viet. e. 12, s. 5; 48 & 49 Viet. c. 60, s. 20. 

• 
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relations of the colonial governments and the Imperial 
Government, the control of the latter over military and naval 

ajJ'ctir8 has steadily diminished (f), until it is now no more 
than a right of advising colonial governments, when that 
advice is asked for. In time of war the situation would be, 
of course, entirely altered, if the course of events should cause 
the colony concerned to become involved in hostile operations. 
The command of the colonial forces would then doubtless be 
conferred on the . imperial officer sent out to command the 
regular troops employed in the colony. Power to do this 
exists in all. the self-governing colonies which maintain 
military forc~s. On the other hand, the power would only 
be exercised on the advice of Ministers. It would be impos
sible to exercise such a power against the wish of a colonial 
Ministry. If the war did not result in the employment of 
military forces from the United~ingdom, the control of the 
local forces would., of course, rest with the local government 
exactly ·as in time of peace, though the local government 
would no doubt consult with the Imperial Government as 
to the use to be made of its forces in the conduct of the war. 
Further, in case of a war iu which the local forces could be 
spared, part thereof and any volunteers who might desire to· 
serve with the imperial forces would be allowed by the local 
government to join these forces and to serve under the 
command of the imperial officers commanding. 

This state of affairs is fully recognised by the Army Acts 
of the Imperial Parliament. A colonial force is governed 

• s<:¥ely by its own colonial law, even when on active service 
wrth the imperial forces, unless the local law makes no 
provision for the discipline of the troops when on such active 
service, in which event the pi!ovisions of the Army Act 

(f) Of. Harrison Moore, Omnmonwec!ll' of Australia, p. 22~; and cf. the 
position of the Crown towards the army·~ J:i9me claimed in Queen Victoria's 
Letters,-.ili. 296, 297. .,- · 

0 ;{" 
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apply (g). This is a case where colonial legislation is given 
by Imperial Act an extra-territorial operation, as otherwise 
the local Act could merely govem the acts of the troops 
within the colonial limits themselves. There are, however, 
obvious advantages in securing similarity of law for all 
troops on aetive service, and possibly this may be arranged 
by simultaneous legislation in the several colonies or by 
imperial legislation with tho consent of the Colonies (h). 

Some modern illustrations of usage may be given. We 
may regard as completely antiquated the claim of the New 
Zealand Government in 1864 to exercise eommand over 
the actions of the imperial troops situated i:; the eolony. 
The Imperial Government then omphatimtlly repudiated 
the theory that any colonial government could control 
imperial forees, and entered shortly afterwards in fL resolute 
effort to induce tho eolonial ~ovornments to supply themselves 
with force::; of their own, or at loast to pay the cost of the 
colonial est!tblishmonts of impnrial troops. 'fhis oourse 
received the forrnn.l approval of the House of Commons on 
4th March, l8H2, when it was resolved that while the House 
fully roeognitmd Hw claims of all portions of the British 
Empire to imperial aid in their protection ag11inst perils 
arising from imporial policy, it was of opinion that self
governing colonies should undertake the main responsibility 
of providing for their own internal order and defence, and 
ought to assist in their own external defence. As a result, 
in 1878, the Under-Secretary of State for the Colonies was 
enabled to say in Parliament that the garrisons in lihe • 
Colonies were almost entirely maintained for imperial pur-

(g) Army Act, 1881, s. 177. On the other hand, the Army Act alone 
regulates the conduct of imperial forces engaged in operations in the colony, 
though colonial legislatures, under~ect. 169, have a limited power of suiting 
minor provisions of the Army Act to the circumstances of the colony. 

(h) Of. Australia Defence Act, 1903, ~. &5; C&n<;,da Militia Act, 1901, 
s. H; Natal Militia Act, 1903, s. 57. 
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poses. There are still, however, imperial ganisons in South 
Africa, due primarily to the need of securing the tranquillity 
o£ the Colonies from native insurrection, and only in a very 
secondary degree required against £omign attack. On the 
other hand the Canadian Government has assumed the full 
responsibility for the garrisons of Halifax and Esquimalt, 
which up to the time of the South African war were always 
garrisoned by imperial troops, as part of the imperial defence 
system (i). 

The necessity of the Governor acting on ministerial 
advice, in th~matter of placing the colonial forces under the 
command of the imperial officer commanding in South Africa, 
was strikingly illustrated in the case of the dispute in 1877 
and 187B between the Governor o£ the Cape and the 
Molteno Ministry (k). The latter asserted that the Governor 
was bound to accept the advic~ in military matters of his 
Ministers, and proceeded to invest the local commandant 
with full powers of independent action, denying the l'ight o£ 
the Governor to inter:fere, and in particular to place the 
colonial :forces under the command of the officer com
manding the imperial :forces (l) ; indeed, they deprecated the 
use of the imperial :forces at all, as tending to depress the 
colony, under the apprehension of imperial domination. The 
Governor, in view o£ the re:fusal of the government to 
accept his advice and their insistence on acting as if 
he were a cypher, declining to resign, and declaring 
that they alone were responsible to Parliament, decided 
• 
(i) Part. Papen [Cd. 2565]. With the disappearance of imperial troops 

the administration of the government, in the Governor-General's absence, 
has passed to the Chief Justice. 

(k) Of. Harrison Moore, Commonwealth of Australia, pp. 221-223; Todd, 
Parl. Govt. pp. 380 seq. 

(l) The power is given in lia, by the Defence Act, 1903, s. 53, to 
the Governor-General, not the vernor-Geneml in Council, and so with 
other Acts. But this has no s significance. 
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to dismiss his government and to appeal to the people. 
l!"'ortunately, the new government under Mr. Sprigg succeeded 
in obtaining a parliamentary majority and so vindicated the 
action of the Governor, which also received the full approval· 
of the Secretary of State, who laid stress on the fact that 
the Governor, as High Commissioner for South Africa, had 
a responsibility greater than that of Ministm·s, which should 
have inclined them all the more to accept his ad vice in a 
matter in which great interests were involved, and when 
success in the wn.r against the Kaffirs could only be expected 
from unity of counsels and efforts. On the otl,.er hand, the 
constitutional dootrino seems to be dear that tho use of 
oolonial forces ean only be earried on with the assistance of 
Ministers, and this view was assertNl bot1J by the new 
government in the House, when the Oppositioi1, under 
Mr. Menimau, made an atta~k on the action of the Governor, 
and also by Sir 1brtle l!-,rere himself, who expressly rested 
the justiflCatiwl for hi~:~ aetion on the principle of the consti
tutional power of the Governor to inform Ministers that they 
have lost his eo1dld(juoo nnd to summon other Ministers to 
office, subjeot to the rweetJsit:y of their securing the support 
of rarliament. Iu aoeordrmce with this rule, the colonial 
forces in tho South Afrioa.u war, both in the Cape and ~atal, 
were plaood under 1Jto im.perial direction by the advice of 
the colonial govornmonts. It might, indeed, be argued that 
in suoh a matter the Governor must be entitled on imperial 
grounds to overrule Ministers, evPn if he cannot find another 
government; but this doetrine would involve the theory tlfat • 
the Imperial Government could insist on colonial forces 
taking part in a war, a doctrine opposed to the fundamental 
;principles of self-government, which leaves it to a colony to 
decide how far it will participate in wars due to imperial 
policy. Of course, the Imperial GovernmAnt. need not 
defend a co1ony which will not co-operate to save itself, but 
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that is a different .matter from claiming a power to make a 
colony defend itself under imperial direction (m). 

The South African war affords, also, instances of the raising 
of troops for voluntary service with the imperial forces in 
the Colonies, a practice which also was seen in the Egyptian 
Expedition of 1885 (n), and offers of which were made in 
1878. Further permanent provision for the criticism of 
colonial schemes of defence has been made by the creation of 
a permanent organisation-the Colonial Defence Committee
which receives reports on the defence of the several 
Dominions, a~, in accordance with the wishes of the colonial 
governments, offers freely comments on any questions of 
importance. The Committee works in co-ordination with a 
still mor~ authoritative· body-the Committee of Imperial 
Defence (a)-which was inaugurated by Mr. Balfour's 
Ministry, and which is marke~ out by the fact that the 
Prime Minister (p) himself presides at the meetings, and 
thus becomes acqua.inted at first hand with the problems of 
the military defence of the Empire. Moreover, the consti
tution of the Committee is elastic, and permits the addition 
of coll)nial members whenever any ruatter affecting the 
Colonies 'is under discussion. 

Another means by which the colonial governments are 
kept in touch with the imperial military organisation is in 
the fact that the officers commanding or inspecting the troops 
of the Colonies are often selected from the British army. 
This arrangement, in the case of Canada, at one time took 

• tlfe shape that the Militia Act rendered obligatory on the 
government the appointment of a British officer to command 
the fo1·ces. This plan did not work satisfactorily, as the 

(n1) Pq,1·Z. Papers [C. 2079]. 
(fi) Jbid. H .. c; 207, 1884-85. 

· .. (o) Anson, Law of the Um!stttut1W1r<';u. i. 136•. 
'(:p.) ifl<Zmard;. 4th ser. exxxix. 619 se~.; cxlii. 62 

'~ .) : : ,' ;.:·~ ··.'·( '-
.'·''-

~::~.~; 
•,., ~; 
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officer always had difficulty in realising his position asservant 
for the time being of the colonial government and not an 
imperial officer. In the result, after much friction, the 
Dominion Government in 1H04 dismissed by Order in Council 
the then commander, Lord Dundonald, as in his eagerness to 
secure the efficiency of the militia, he had made what pmo~ 
tioally amounted to attacks on the Dominion Government. 
In the place of tho office of General Officer Commanding. was 
instituted that of a Militia Council with an Inspector-General, 
who may be either appointed from the Canadian or from the 
British army. A similar Council has been insi;ituted in New 
Zealand since 1906, and one of the member; is an officer 
from tho British army, whoso experience is thus freely put 
at the use o£ the Dominion Government, while the post of 
Geneml Officer Commanding has been abolished. In 1901 
the Commonwealth Gover:rtmont appointed General Hutton 
to be General Officer Commanding tho Commonwealth forces, 
but the same fatality which seems always to have acomn
panied that offioc fell to his lot, and in 1905 the post dis
appeared, a Board of Defence taking the place of the General 
Commanding (q). In tlw Cape and in Natal the colonial 
forces are now commanded by colonial officers. 

lu the event of tho oonduct of military operations by a 
colonial govemmont within the colony for the preservation 
of internal order, the Imperial Government will assist if 
necessary, but in that case it necessarily obtains the right 
to interfere in the terms of settlement of the question con
cerned. This was the case in New Zealand as long as 4(;he• 
wars against the natives there were conducted with the help 
of imperial troops, and similarly in the case of the disturb-

(q) Proposals ior compulsory naval and military service are now under the 
consideration of the Commonwealth Parliament, which contemplate that, if 
volunteers from .Australia engage on active service abroad with the imperial 
forces, they will fall under the .Army .Act, 18Rl ; see Parliamentary Debates, 
19081 Nos. 8 and 9. 







CONTROL OF LEGISLATION AND ADMINISTRATION. 203 

further Asiatic immigration. As China has no treaty right 
-the treaty of Pekin of 1860 is unilateral-:-to have its 
subjects enter the British Dominions, the exclusion, if harsh, 
was at any rate :free from any violation of treaty, and the 
Imperial Government consistently declined to interfere with 
it. Largely on the Canadian precedent, Chinese exclusion 
Acts have been passed by the Cape in 1904 and by New
foundland in 1906, and the New Zealand legislation has been 
strengthened by Act No. 78 of 1907. 

More general exclusion legislation has been based on the 
principle acce~ed by ;Mr. Chamberlain in 1897 at the 
Colonial Conference. It was then laid down that the proper 
mode to :secure the exclusion of undesirable immigrants was 
a dictation test in a European language, and after the con
ference the several Australasian colonies which had passed Bills 
of a different character which bad' failed to secure the Royal 
Assent hastened to adopt similar legislation-New Zealand in 
1809, New South Wales and Tasmania in 1898. The Cape 
legislated to the same effect in 1902, Natal again in 1903, 
the Transvaal in 1907, and the Commonwealth of Australia 
in 1901 and 19v5. In the case of the Commonwealth pro
test was wacle by the Japanese Government because the act 
was stated in Parliament to be directed against the Japanese ; 
but in reply it was pointed out that the legislation did not 
in any way discriminate against Japanese and the law was 
not disallowed. But the Commonwealth Government in 

• 1805 altered the law so as to omit any express reference to a 
~uf'opean language, thus removing any formal ground of 
complaint (t). 

Canada has remained outside this legislation and has 
steadily counteracted the efforts of British Columbia to pass 

(t) Of. also the protest of the Indian Government against the excluf!ion of 
Lascars from ships earrying the mails under subsidy, Parl. Pape1's [Od. 1639]. 
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Acts on the Natal model. On the other hand, difficulties 
have arisen through the unconditional adherence of Canada 
in 1906 to the Japanese treaty of 1894, under which the two 
Powers stipulate for the free entry of subjects of either 
country into the territories of the other. By an arrangement 
in 1907 made at 'l'okio hy the instrumentality of the am
bassador and the Canadian Minister, Mr. Lemieux, the 
Japanese Government has agreed to secure that immigration 
shall not be of such a character as to embarrass the Canadian 
authorities (u). 'l'he still more important question o£ the 
entry of British Indians has been settled. ~y negotiations 
with tlw Imperial Government, unde1· which the Canadian 
Government has decided to order that heneeforth all Asiatics 
immigrating must have at least 40l. in their possession on 
landing to prevent their being left stranded in a country 
where tho climatio oonditfons are not especially favourable, 
nml whore tho projudioo againAt their employment is steadily 
increasing ('t'). In their mports the Canadian Government 
emphasise tho duty of oonsidering and aiding the Imperial 
Government in l'rmning thoir policy. 

Dut oven when tho AHiatie is aLlowed to immigrate, there 
is a tendency to subjoct him to di:fferen~i~l ·legisht~ion, 

espeei.al1y in reApwJt of fantory (;t) Acts and political privileges, 
of whioh he is dHprived both in Western Australia and in the 
Commonwealth. In this respect there has been considerable 
difHculty with Natal. In tha.t country there are a very largo 
number o£ Indians, introduced :for the purpose ?I the sugar • 
fields, under contraet, who have, on the completion of ~hei:» 

indentures, settled in the country. After the grant of 
responsible government, steps were taken by Acts of 189± 

(ze) Canada House of Commons .Debates, Jan. 28th, 1908. 
(v) See Mr. Mackenzie King's Report, 1908, presented to Canadian Par

liament; Scss. Pct(!JtWS
7 

No. 36A; P._tTl. Pa-pta'~ [Cd. 4il8J. 
(x) For a curious debate on this point, cf. Western Australia Parliamentafy 

JJebates, 1905, pp. 98-117. 
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and 1896 to exclude the Indians from the franchise, on the 
ground that they were not persons accustomed at home to 
representative institutions. In 189.5 an effort was made to 
secure that all Indians thereafter introduced under contract 
should return home after the expiry of their indentures or 
enter upon fresh contracts, but the Indian Government inter
vened, and insisted on their being allowed to stay if they 
paid a licence fee of 3!. In 1897 the issue of trading licences 
was confined to persons able to keep books in English, and 
the appointment of licensing officers was given to local 
councils, from • whose decisions there could be no appeal. 
Other similar l~gislation followed, and finally the Parliament 
has endeavoured to deprive by a Bill of 1906 the Indians of 
the franchise for municipalities, and the latest legislation 
proposes that further immigration shall cease, and that 
all trading licences granted to natives shall be cancelled on 
compensation. These proposals are still under considera
tion, and have not yet (1908) been sanctioned by the 
Imperial Government. 

In the Transvaal and the Orange River Colony the old legis
lation against Asiatics is still largely in force, and the latest 
legislation, that of 1907, has forbidden any future entry of 
British Iit,dians ; the Imperial Government has allowed the 
Act to Hec~me law in the hope of thus securing better terms 

) ;T" 

for th" ·"·" ans already there domiciled, and it is believed to 
be p to secure the entry of a limited number of 
physicians and priests by executive action. But the problem 
,pf :iinmigration is far from being settled (y). 

(h) Nor is the complication less in the question o£ native 

policy. In Australia the matter is not of importance, save in 
Western Australia, where, after the grant of self-govern-

(y) Parl. Pa1;1ers [Cd. 3887]; Dicey, Law of the Constituti&n, p. 116, n.; 
also, on minor disabilities, cf, Sonnadere v. Municipalitp of Perth, 1 W. A. 
L. R. 61. 
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mont, for a time an effort was made to secure the control of 
the native department by placing it under the direct control 
of 'zhe Governor independently of any Ministe1·, and making 

an appropriation of 5,0001. for its expenses (z). But the 
plan did not work well ; the rest of the government looked 
with <l.isfavour on the separate department, and the Ministers 
made a, series of attempts to induce the Secretary of State to 
agree to the plu,cing of the department undet ministerial 
control. .Por son:w years this request was postponed, but 
effect was gi von to it in l8H7 after n. discussion of the matter 
with tho Premier at tho Colonial Confereneo,.and the depttrt
ment became part of tho ordinary administn~tion, a rlefinite 
approprin.tion being made towards its expenses, which arc 
not, tlwrofore, tmhjoet to an mmm1l vote (a). InN ow Z';en.land., 
for a few yoart> after the grant of t>elf-governnHmt, the 
Imperial Govurnmont rotn!nod native polioy in its own hands, 
but in LS();; tho Jull <:m1trol wm.; hand<ld over to tho govern
ment, which hm: dit-Jtiuguit>hod itself l>y its wise efforts to 
benefit tho native ra.oo, a11d whieh hus provided for its repre
sentation in tJw oolouial Parli.amont (h), and, if desired, on 
the exooutive Oouneil. In Canada a separate department 
and. vote lw;ted down to J !)()J, but after that the control was 

left with the ooloninl governments, and on £0'tie~~Hon the 
Indians beeume the care of tho l!~edeml Gover o;; •. ··t; which 

has instituted a native department to oontro ' , and 
whose management of the Indian question has a 0 reatly 
to its prestige. Newfoundland has a number of Esquimos 

"*" in Labrador to care for, as :far as the small resources oi th" 
colony allow; steps have been taken to introduce reindeer 
for their benefit, and the government does all :lt can for the 

people. 

Constitutjon Act, s. 70 (Rchedule. to 5.3 & 64 Viet. () .. 26). 
Paper• [C .. 8350]. 

Nq. 101 of 1908, s. 180 ;. No•; ~2 ~£1908, sched. 
; ~ < ' ' • ,'' _,. ,1' .. ,'· -: '[?!.". . . .' 

'"~· :·, 
.,·· J·': 'J 

• 



• 
• 

CONTROL OF LEGISLATION AND ADMINISTRATION. 207 

But the real difficulties of the problem appear mainly in 
South Africa, where the native population is large and 
steadily on the increase. In the case of the Cape, the 
relations of the governments have been on the whole satisfac~ 
tory, and the Cape consented to give back to the Imperial 
Government the one province, Basutoland, which she was 
unable to manage Sl!ccessfully. In Natal, however, the 
matter has not gone off so smoothly. It was considered 
necessary to instruct the Governor in native affairs to act on 
his own judgment, but he was given no department to aid 
him, and practically he has had to follow ministerial advice. 
In 1897 the -p;ovince of Zululand was handed over to the 
government of Natal on condition that a commission should 
delimit the native lands, which were not to be disturbed save 
by the cOIJBe:f1t of the Imperial Government. At the same 
time, th(3. I1nperial Governmen• stipulated that Dinizulu 
should be brought baek to Natal and made a chief, on con
ditions which were not to be altered without the consent of 
the Imperial Government ; but this agreement has formed 
the subject of some misunderstanding. The report of the 
Natal Native Affairs Commission was ad verse to the character 
of the government in Natal as regards native affairs, and 
ulterations are under consideration (c). 

In the Transvaal (d) and the Orange River Colony (e) the 
interests of the natives are to be secured by the provision 
that the Governor shall retain all the powers of supreme or 
paramount chief, and that their lands shall only be alienated 

• 
(c) Pari. Papers [C. 8782] (annexation to Natal of Zululand), [Cd. 3888], 

[Cd. 3889], [Cd. 4194 ], [Cd. 4195], [Cd. 4328]. Cf. Dilke, Jotwn. Royal Soc. 
~f' ArtB, lvi. 344; Hansard, 1908, cxc. 102 seq. 

(d) Letters Patent, Dec. 6th, 1905, s. 51. 
(e) Letters Patent, June 5th, 1907, s. 52. In all three colonies the native 

franchise (there are a few voters in Natal) is practically non-existent; in the 
new colonies this was inevitable under the terms of peace, May 31st, 1902. 
Natal has no such ground. 
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from them by a law which will have to be res~~~ved under 
the general provision that all laws imposing disabilities on 
nativ~s which are not also imposed on Europeans must be 
reserved, and can therefore only come into force on the 
approval of the Home Government. 

The control over legislation affecting nati~es thus placed 
in the hands of the Imperial Government is admittedly 
inadequate for tho preservation of native rights. rrhe solution 
of the question of the fair treatment of natives has been 
carriBd forward a stop in the Capo, where the franchise, 
thanks to the action of tho Imperial Govern~ont in li'l51-
lo5:3 when granting representative government, is open to 
natives on the same conditions as to whites, and where tho 
local legislature has only amended the law by the Hegis
tration Aet,,lHH7, and tho Ballot and Franchise Act, 1802, 
in tho dirootion of the res~iution of the vote to persons of 
some small education, and to persons whose property qnali
fio:~tion is based on individual tonure, not on tribal tenure. 
In tlw othor eolonies in South Africa, the tendency is to 
prefer tho oxpodiont of tho appointment of a strictly limited 
numbor of mombors to roprosont natives separately, n, plan 
which, if loss liberal than tho o~tpo scheme, and open to very 
grave theoretioal and praetieal objcJctions, has yet in its 
favour tho case of the Maori representation in' New Zealand, 
and would at least be preferable to the existing state of 
affairs in South Africa (f), though it is to be hoped that tho 
Capo vote will not be merged, as this would be a most 
retrograde step, and contradict Rhodes' doctrine of equalit3'of • 

. rights in case of equality of culture. 
(i) Bills affecting the prerogative in any exceptional 

manner are also subjects for imperial control. One of the 
comparatively few Canadian Bills which have not come into 

(f) Parl. Pape1•s [Cd. ~399]. 

• 
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operation was that of 1868 to reduce the salary of the 
Governor-General, while the government were warned in 
1875, when the Supreme Court Bill was being passed into 
law, that if it pur1Jorted to abolish the prerogative power to 
grant special leave to appeal from the judgments of that 
Court to the Privy Council, it would be disallowed, and the 
Bill was amended accordingly. 

But the general rule, despite the exceptions above men
tioned, is that all local Acts will be accepte~, however greatly 
they may deviate from the principles which guide legislation 
in England. this doctrine has only grown up slowly; at 
one time it wa's quite common to refuse to allow Acts because 
in one way or another they ran counter to the views of the 
home Government. The classic expression of the modern 
rule is perhaps to be found in the correspondence with 
Newfoundland over the sale of• the railway to the Reid 
Company in 1898, when the Newfoundland government of 
the day parted with the greater part of the public assets of 
the colony for a consideration which was certainly inadequate, 
and which has been Tegarded as such very strongly by their 
successors in office who re-made the arrangement (g). The 
Secretary of State pointed out clearly and forcibly the 
grave di~advantages of the project, but he declined to 
disallow the proposed A"bt for confirming the transfer, 
and to the appeals for interference by the minority in 
the legislature he returned the reply that the Imperial 
Government could not intm'fere with the legislation of a 

.self.governing colony, except where imperial interests were 
concerned or a definite charge of bad faith brought against 
the government by some party whose rights were being over
ridden by the legislature. In a sense this despatch no more 
than maintains the tradition of the attitude of the Jmperial 
Government; in 1874 the Imperial Government declined to 

(g) Ibid. [C. 8867], [C. 9137]; Dilke, Jom·n. Roy. Soc. of .A1·ts, lvi. 345. 
}{, :p 
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take any action i,n the cftse of a marine telegraphs Bill paE~sed 
by the Canadian Parliament, against which the .Anglo
American Telegraph Company raised objections, on the 
ground that the matter was one of local policy in which 
the legislature was entitled to decide for itself without th0 
int,erference of the I mperinl Govflrnment. N overtheless, 
thc:J Newfoundland case was n peculiarly strong one of the 
refusal of interference; the action of the government was 
not only of obvious disadvantage to tho p1iblic inter.ests, but 
it fettered the hands of the governmnnt very largely in 
dealing with the ordinary duties of government, and excep
tion might have been based on this ground. •"'rhe course of 
non-interference adopted in this eaFio was, of eourse, fo1lowed 
when the contract with the Hn.rmsworth firm was ratified by 
the lHgislab~ro in 1 !>05, though again protests werfl made on 
behalf of tho oppoRition. • 

(j) 'l'he samo attitude is adopted by the ImpBrial Govern
mont in tho uot infre(jUOlli: eases in whioh they are appE1:tled . 
to to interfero with laws whieh operate harshly on 1'f'Nidcnts 

ouf8£rle the colony. Naturally oolonial legislation in many 
e:1sos opemtes to tho dis:vlvantn,go of thoF~e who own proporty 
in but live (mtsid{1 th.e oolony, but in aU these oases the 
Imp0ri:tl Government decline to t:tke u.ny aetion on the part of 
the petitioners savo where Teal irnp~?rial interests are involved. 
It is, indeed, imposRible to hold that if people are interested 
in a colony they have any right to object to its legislation in 
any other way than through petitions to the legislature and 
representations to the government. , • 

It is worth noting, as against the view which sees nothing 
in the action of the Imperial Government save a desire to 
restrict the rights of the Dominions, that it was the Imperial 
Government which first pointed out the dang-ers o:f the 
extension of this doctrine. As mentioned above, in 187 4 the 
two houses of the Canadian Parliament passed a Bill to 

• 
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regulate marine electric telegraphs in Canada. The Anglo
American Telegraph Company objected to certain provisions 
in the Bill, but their objections were overruled by the Senate; 
and the Privy Council, while recm;nmending its reservation 
under the royal instructions as perhaps affecting the interests 
and rights of British subjects not resident in Canada, declared 
that the Bill was in their opinion advantageous :for the 
interests o£ Canada. The Secretary of State, however, 
decided not to take any action as regards the Bill on the 
ground that be could not assume the re.sponsibility of deciding 
between the co11flicting opinions as to the policy embodied in . 
the measure. 

What was, however, still more important was, that he said 
that the practice o£ invoking the intervention of the Imperial 
Government whenever Canadian legislation on local matters 
affected or seemed to affect the ~roperty of absent persons 
would reduce within very narrow limits the measure of self
government conceded to the Dominion. '' It is to the 
Dominion Government and legislature that persons concerned 
in the legislation o:£ Canada on domestic subjects must have 
recourse, and this government cannot attempt to decide upon 
the details o£ such legislation without incurring the risk o£ 
thoSe complications which are consequent upon a confusion of 
authority." .Accordingly, next year the Dominion Parliament 
passed a new and considerably altered Act to which the 
Royal Assent was given (h). 

A very modern case illustrates the same principle. In 
l9o/lthe Parliament of New South Wales passed a declaratory 
Bill to confirm the forfeiture o£ certain land licenses which 

were alleged to have been given corruptly by the MiW;~~~r of 
Lands at the time of the grant. This Bill was petitioned 
against by certain persons interested in the lands.,~i:anted, 

~ :tt; 
(h) Canada Bess. Papers, 1875, No. 20; cf. L~froy, Legislative Power in 

Canada, p. 331, n. 

P2 
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and it was represented that the Governor should reserve the 
Act under the section of his Instructions referring to Aets 
affecting the interests of non-residents, but he declined to do so 
on the advice of Ministers that the reservation of such an Act 
was not contempla.ted by the Instructions, and a further 
petition to the Orown :for the disallowance of the Act met with 
a similar refusal, tho matter being essentially one for the 
decision of the State Parliament. 

Tho grounds on which disallowal takes place or reservation 
is directed having boon discussed, reference may be made to 
the cases in which the Imperial I'arliame.tlt supplements 

. colonial legislation (i). 'l'he ehief instanees are undoubtedly 
those in whieh it is desir<~d to provide legislation which will 
have oHect beyoncl the territorial limits of the Colonies. Such, 
for oxamplo, it-1 tho Vugitivo Oft<mders Act, 1H81, undor 
which eriminahl 01111 be a!'l'<'Stod.in eolonies in whieh they 
have committed no crimes and eonvoyed beyond tho limits o£ 
the eolony either to another eolony or to tho United Kingdom 
for trial. Similar are tho Extradition Acts, 1B70 and L8'7a, 
whieh provide a like rn·ocAss in the case of oriminals who have 
eseaped from foreign eountrios. 'l'he Imperial Ant is suf:H
eiont to eover the whole process o£ transfer from one country 
to another, no matter how devious the journey may' be. 
The disadvantages of an attempt to rely on colonial legisla
tion may be illustrated by a small point of procedure. Under 
the Extradition Acts their operation may be suspended in 
any colony which makes provision by local legislation for • 
the procedure neeessary for the handing over of the pri~nOI' 
to the officers appointed to remove him to the eountry in 
which his crime has been committed. I£ the Imperial Aet 
were in force in any colony, then after the prisoner had 
been surrendered he could be taken back to the place of his 

(i) Of. Tarring, Law relating to the Colonies, ed. 3, Chap. VL; and Piggott's 
gollection of lm:perial Statutes applicable to the Colonies, 
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crime hy any route through the British Empire, and his 
detention in the custody o:f his escort would throughout be 
legal under the Extradition Acts without any further issue 
o£ warrants or judicial steps. But where the Order in 
Council has been made in favour of any colony, his custody, 
say, in the United Kingdom en route for his destination, 
though not illegal, would, if questioned, have to be regularized 
by the issue of fresh process against him, his presence in 
England being treated as a fresh case of extradition. The 
only colony to which this condition of affairs applies is 
Canada, and it may be doubted whether the theoretic • 
advantages of having a colonial enactment outweigh the 
possibilities of difficulties arising in practice. 

Other such Acts are the Colonial Prisoners Removal Acts, 
1869 and 1884, to cover cases of the transport of prisoners 
from one portion of the Empire•to another, and the Bank
ruptcy Act, 1883, sects. 118 andl68 of which provide that the 
bankruptcy Courts of the Colonies and the United Kingdom 
shall be auxiliary to one another, thus enabling colonial 
Courts of ba~kruptcy to secure the assistance of the British 
Courts in obtaining control over a bankrupt's property, or 
the Act of 1859 facilitating the ascertainment of law in one 
part o£ the British dominions for use in trials in another 
part. 

A whole series of such cases is to be found in the jurisdic
tion confened by the :Merchant Shipping Act, 1894, on 

• colonial Courts as to making inquiries as to shipping casualties 
• oc.rurring either in British ships registered in the colony 

wherever the casualty occurred, or in British ships near the 
coast of or on a voyage to the possession. Similar jurisdiction 
is given if the party to whom the casualty is imputed is 
:found in the colony, or any of the crew to whom the casualty 
occmred are in the colony, ~,i\9. are competent witnesses. 
Further, the Merchant Ship~ing Act also empowers the 

,;,..:<;.-,-.' 
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Board of Trade, if satisfied with the examinations. set up in 
the Colonies, to allow their certificates of competence, equip~ 
ment, and so forth, to be accepted all over .the Empire as 
equal to British certifica.tes issued by the Board of Trade. 

Perhaps more important still is the legislation, the Colonial 
Courts of .Admiralty Act, 1890, conferring on the colonial 
legislatures power to confer on their High Courts the powers 
of Courts of .Admiralty, and to dHlegate part of those powers to 
the inferior Courts of the Colonies. Such laws require either 
the preliminary approval of tho Crown, which is conveyed by 
despatch as in tho case of tho Canr1dian .Admiro~:~lty Court Law 
of 1()08, or must be reserved, or contain a suspending clause. 

Again, colonial laws made for the purpose of establishing 
the validity of man·iagos contracted in the colony are vu.lid 
in all p:1rt:,; of: tho ]!Jmpire, if the parties were at the time of 
contracting thB mttiTingtl m~11potent acnording to the law of 
ljjughnd to uontraot tho marriage at the time of its perform
ance. Since tho pttssing of tho Imperial .Act o£ 1007 per
mitting the m::trriage of a deooasecl wife's sister, there can, 
therefore, bo no douhi> of tho validity nll ove~· the Empire of 
suoh marriagos whou oontnwtod in the Oolonios. Some 
doubt may still1·omain in tho ettSt) of other marriages illeg:1l 
in l~nglaml, but legal in the Colonies(./). 

Purther, all Colonies are emtbled by the Imperiftl Army 
Act, 1881, to provide for the discipline abroad of their forces, 
and the same privilege is given to colonial iegislatures in 
respect of their navul forces under the Naval Defence Act, • 
1865. It is, however, possible that, at any rate in the ~.se • 
of Canada and Australia (k), the power to reguln,te naval 
forces outside of territorial waters may be necessarily implied 

(j) 28 & 29 Viet. c. 64. 
(/c) C£., on the other hand, the dictum of the· Chief Justice of New 

South Wales in Brisoa.ne Oystr1· Fi:~n.er·y Co. v. Emm·son, cited by Lefroy, 
Legi.tat'ive Power i1~ Canada, p. 327, n. l; Parl. Papers [Cd. 4325], pp. 38, 47. 
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... ·.·. ·· t:.t· .. i ':':Ac: '; ''':',i}~{~!( f~: ~·.· "~;;::$~;;;.~{~~(>'~;v. 
A still more important serie~'of'~g!l;ses)~(~~ttt~e;la,ting to 

merchant shipping. · .The Impe;rial.A:ot~ ·r~a,rdi!lg ·merchant 
shipping legislate, with the significant exception o£ the latest 
~.that of 1906-fairly freely for the colonies, and ·allow 
colonial legislation within narrowly defined limits. A 
colonial legislature is expressly empowered to . regulate 
vessels engaged in the coasting trade of the colony and 
vessels registered in the colony, in both of which oases its 
legislation must, it seems clear, apply beyond territorial 
limits (n). It can also apply by Act certain provisions of 
the Imperial Merchttnt Shipping Act, 11<U4, to ,.vessels trading 
with the colony, whieh would not otherwise bo ·bound by the 
regulations in question. But such a legislature cannot. 
legislate for vessels on the high seas unless they are registered 
in the colony, or while engaged in a eoasting voyage leave 
territorial waters. Diflioult• questions as to tho exercise o£ 
tho power to regulate coaHting trade are suggested by the 
bot that many vessels in, f!.[J., the Australian trade engage 
in coasting operations after coming a long sea voyage. It is 
contended that such vessels eannot fn.irly be subjected to the 
rules whieh npply to coasters propnr, hut this contention 
was nbandonetl by the oHioial British dologates at the Colonial 
Merchant Shipping Conferenoe of 1907 (o), where the full 
right to legislate wn,s concedetl in any case where a vessel from 
overseas took up at one port in tho Commonwealth or New. 
Zealand passengers or goods to he disembarked or landed at 
another port in the same possession. At the same time, it 
was pointed out that the term " coasting trade " could l'W)t • 
conceivably be allowed to cover the trade between the 
Australian or New Zealand ports and the Pacific, which was 
desired to be ranked as coasting trade by the delegates from 

(n) Cf. Commot.u·ealth of Austt·alia Constitution Bill (\Vymau's, HJOI ), p. 151; 
Harrison Moore, Onmntcnu;culih oJ Austr·alica, p. 8 ; Garran, Pat•l. Papers 
[Od. :>023], p. 61; 5 C. L. R. 7:37 seq.; Dicey, law oft he Cm~stit!ttion, p. 99, n. 1. 

(a) Parl. Papm [Cd. 3567]. 

• 
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Australia. Canada is, in this respect, in complete harmony 
with the imperial law, as its legislation is carefully confined 
to the regulation of coasting or registered vessels. It should, 
however, be noted that a Canadian law of 1878 was not 
permitted to come into operation because it contravened this 
principle, and endeavoured to legislate for vessels which were 
not within the competence of the Parliament to provide 
for (p). 

In the case of merchant shipping, besides uniformity there 
is also the necessity of providing for legislation as to ships on 
the high seas,.41nd the Imperial Act provides for this. The 
old Acts against the slave trade were also based on the 
desirability of uniformity, and they still apply to all 
Dominimis. 

The Naturalisation Act of 1S70 may, in the whole, be 
regarded as an instance of le~slation for the purpose of 
securing uniformity. It enacts, among other things, the 
admirable rule of the status of husband and wife depending 
on the nationality of the husband, and it sets down definitely, 
what already was law, that colonial naturalisation, though 
legitimate, extends only within the limits of the colony 
concerned. But for that provision, there would be doubt as 
to the effect of naturalisation in a colony; inasmuch as 

. though the power of the colony to legislate does not extend 
beyond colonial limits, the mere fact that in a colony a man 
had the status of a British citizen might have been held to 
invest him with that status everywhere. Naturalised persons 

• :int colonies are therefore treated differently from ordinary 
British subjects as regards passports. The passport issued in 
their cases recites the fact that they are only entitled to 
protection abroad as a matter of courtesy and not, as in the 
case of ordinary British subjects, as a right flowing from 

(p) Todd, I'arl. Govt., p. 184. For the present state of affairs, see Parl. 
Pape1·s [Od. 4355]; ~Jf. Canada Sess. Papers, 1876, No. 22. 
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their allegiance to the Crown. Like all naturalised British 
subjects, they are not protected in the place of their origin, 
if they still, by the la,ws of that country, remain citizens or 
subjects ~£ it, despite their having been naturalised in a 
foreign country. 

In the case of copyright the legislation o£ the Imperial 
Parliament of 1842 and 1886 is based, partly on the desire 
of the Parliament to secure uniformity of treatment of this 
topic throughout the Empire, and partly on the necessity of 
uniformity under treaty arrangements. The matter is one 
on which tlwre has always been a good deal o£. disagreement 
with the Government of Cauad11 (q). In lt-\7;l the Dominion 
Parliament passed an Act to amend the law oE copyright, and 
the Bill being reserved, the Houses asked the Imperiul 
Government in lt\7 4 for an m1rly apvroval ~£ the Aet, which, 
however, was refused on thc•ground that the Bill mu counter 
to imperial legislation on the topic, and, oven if assented to, 
would not produce any h'gal result. ln 187 [J, howevor, an 

Imperial Aot (r) was pas:;ed to give o/Joot to tho terms of tho 
Canada Copyright Bill so far a:; possible (N). It is, howovor, 

. noteworthy tlu1t oven tho lntost A.et, that of 1 S8(i, still. doe:; 
hiud tho Ooionios, including the Dominion, und 11 Dominion 
Dill of I 880 was not allowed to uorno into foreo. 

On tho othor h:wd, the ofrort to koep up the right of tho 
British registered modical practitioner to practise in the 
Colonies on tho faith o£ that registration, was given up in 
tho same year. Under the Act of 186(') it was laid down • 
that fillY medical man regis~erecl in England under the hot • 
of 1858 was entitled to registration in any colony on paymout 

(q), Canada Ses.,; Pape.·s, 187iJ, No. 28; .Parl. Papers, H. C. 39: 1890, 
[C. 6425], [C. 7781.], [C. 778is]; Smiles v. Belford, 1 Cart, 576; Lefroy; 
Legislative Power in Canada, pp. 235 seq. 

(t) 38. & 39 Viet. e. 53. , 
(s) See now Revised Statutes, 1906, c. 70; and cf. Graves ~ Co. 'v. Gorrie, 

L. R; [1903}A.. ,(J. 796; Canada Bess . .Papers, 1890, No. 35; 1892., No .. 81. 
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of such fees as might be required, and on proof of registra
tion. . The application of this Act to Canada was contested 
in the case of Ontario, where the College of Physicians and 
Surgeons refused registration to a practitioner on the ground 

. that the ninety-second section of the British North America 
Act gave the exclusive power of legislation to the province, 
and the Imperial Act would only apply if there were no 
provincial Act at all. This contention was ruled, of course, 
wrong in lttw (t), but the point at iss118 was, in effect, conceded 
in the legislation of 1886, which establishes a system of 
reciprocity in •• such matters : the registration of a doctor in 
the Colonies may be recognised if those who are on the 
English register are recognised there. In each case a special 
Order in Council is made after the Council has satisfied itself 
that the colonial degree is adequate justification for allowing 
colonial practitioners to appear <fn the British register. 

The Imperial Parliament will also legislate in cases where 
the Constitutions of the Colonies are concerned, and. where 
tp e action desired cannot be effected satisfactorily by colonial 
legislation. For example, in 18f>4 the Parliaments of New 
South Wales and Victoria passed Acts to establish responsible 
government which contained various provisions not altogether 
in keeping with the powers of legislation conferred on those 
Colonies in H>50, and requiring :for their :full effect the repeal 
of the Imperial Acts relative to the management of the lands 
of the Colonies. These Bills were in both cases altered and 
confirmed by Imperial Acts (tt). Similarly, the Constitution of 

• Qtee:fisland was made by Letters Patent under one Imperial 
Act and confirmed by express legislation by another Imperial 
Act (x). 1'he Constitution of the Commonwealth of Australia 

(t) I Cart. 761 ; Lefroy, Legislative Power in Canada, p. 218. 
(u) 18 & 19 Viet. cc. 54, 55. 
(x) 24 & 25 Viet. c. 44. So also Western Australia (53 & 54 Viet. c. 26). 
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was given by an Imperial Act (y), because there was no 
means otherwise of constituting the Commonwealth, as no 
individual legislature or combination of legislatures could 
have effected the purpose in view. The same' reason explains 
the British North Amerioa Act (z), and the abortive Act for 
the federation of South Africa ( rt). 

Or, again, the Imperial Parliament will validate doubtful 
Acts. 'rho cases in point are numerous. In Canada, in 
1870, the pnssing of the Act for the establishment of the 
province of Manitoba was regarded as of doubtful validity, 
and the validity was given by the Imperial. Act of 1871, 
which authorised tho further establishment of }Jro~inces and 
the making of provision for their inclusion in the representation 
of the Dominion. In 1875 a further Act defined the power o£ 
the Dominion Parliament to set forth its own privileges by 
expbining the meaning of the British North America Act, 
s. 18, to be that tho privilogos should never exc(Jed those 
held by the Commons of England at the time of the 
passing· of tho defining Aot, and not at the time of the 
pttssing of: tho original British North America Act of 180 7. 
The ~::~:uno Aot vulidnte•l tho Canadian Act of 1868, whioh 
had been hol<l to bo invalid under the old interpretation o£ 
sect. 18. Again, in l88(i, the Imperial Parliament legislatBd 
to removo doubts ns to tho power of the Dominion Parliament 
to make provision for tho representation in the Parliament 
of those t<~rritorios o£ the Dominion which were not yet ripe 
to become provinces. 

In Austmlia the same result has arisen from the compli<JtL- • 
tion of the rules for the reservation of Bills affecting the 
Constitution and the alteration thereof. In 1tl62 a large 

(y) 63 & 64 Viet. c. 12. 
(z) 30 & 31 ·viet. c. 3. 
(a) 40 & 41 Viet. c. 47. Cf. also 5 & 6 Viet. c. 120 (Newfoundland); 

33 & 34 Viet. c. 66 (British Columbia); Canada Bess. Pa;pers, 1877, No. 86, p. 16 . . , 
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number of Colonial Bills were validated by an Imperial Act, 
and the process was repeated, in 1865, in the Colonial Laws 
Validity Act. In 1901 a batch of New South Wales, 
Queensland and Western Australian laws was validated, 
and the Australian States Constitution Act, Hl07, confirmed 
generally, without specific enumeration, all Bills hitherto 
duly assented to, even if legally invalid because of any flaws 
in their passing. In New Zealand, imperial legislation has 
been confined to alterations of the Imperial Act constituting 
the government. Such Acts were passed in 1857, 186:Z and 
1i:i68 (b). 

Other case~ of imperial legislation are the Colonial 
Boundaries Act, 1895 (c), the Naval Prize Act, 1864, the 
Official Secrets Act, 1889, &c. 

(b) See Comtitution and Gove1·nment of pew Zealand, 1896, pp. 12 seq. 
(e) No colony can extend its boundaries by legislation, because its legis

lation must be tenitorial, and this Act, therefore, enables the Crown to 
extend boundaries with the consent of a self-governing colony, inclndiug the 
Commonwealth (63 & 64 Viet. c. 12, s. 8), but not including the Transvaal 
and Orange River Colon.', which were not in existence when the Act passed. 
The colonial limits include territorial waters (see IJi1·ect United States Cable 
Co. v. Anglo-American Telegraph Go., L. R. 2 App. Cas. :l94; Rhodes v. Fair
brothm·, Newfoundland Law Reports, 1897, pp. 321 seq.), and, in the case of 
Canada, includeR Hudson's Bay; Revi8ed Statutes, 1906, c. 45, s. 10. 

• • 
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CHAPTEH X. 

TREATY HI~LA'l'IONS. 

No question of the relations of the Imperial Government and 
the governments of the Dominions presents more formidable 
difficulties than that of the relations of the governments in 
matters arising out of treaties. It is, indoed,.iJrobahle that 
the difficultic:)s can only be BatisfactoriJy Rolved by alterations in 
the Constitution of tho Empil'e ; in the meantime efforts are 
being rnado to arrive at a Batisfaotory working basis, which 
will maintain the unity of iJw Empire while permitting to 
the Dominions a willl-1 range of freetlom. 

From tho point of view of mere law, there can be no 
doubt that the King, on the advice of his imperial MinisterB, 
is entitled to make any treaty ho thinks fit to conclude on 
such terrnR as appenr to him flquitnhle. rl'lte only snl>stantial 
doubt whioh has ever been expressed as regards tho limits 
on this power relates to the eef'Hion of territory, and it has 
been questioned whether such cession can be made without 
the as§ent of Parliament. It has been suggestef1 that the 
power may exist, but only in case of a treaty ending a war, or, 
perhaps, also, in. the case of a treaty made to avert a. war. 
The Privy Council had the whole matter before the.rn ·in t~e .• 
11ppeal case of Walker v. Baird in 1892 (a). The appellant 

.· a. British naval officer who, un&er iilsti·uotiona frop1the 
. . . hlld; in qrder to carry r:ut . .. . . . .- .· .... ,-·"C··-

.. ~,..~!!·"'·' ~--.~· france .•. regar4i:ll.g ... ···• """'~'"·.• ... •''l'l 
•" ' ' ' '\'"' ''" 
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;French subjects in Newfoundland, forcibly interfered with 
Mr. Baird's lobster factory. Sued for damages, when the case 
came before the Newfoundland Supreme Court, he set up as 
his defence that the act was one of Stttte, and not such as 
could be enquired into in any Court. The Newfoundland 
Court held the defence bad, and the Privy Council upheld 
the decision on appeal. They expressly did not deal with 
the result, if the defence set up had rested, not on the alleged 
incompetence of the Court to try the case, but on the effect 
of thetreaty. They mentioned that the question was an im
portant one, on which they must be regarded as expressing 
no opinion. ··The best view appears, however, to be as 
contended by Mr. Gladstone (b), in the discussions in Parlia
ment in the case of the cession of Heligoland tq Germany by 
the treaty of 1890, that the right of the Crown to make 
such a cession is absolute, and thi>t the consent of Parliament 
is not legallynecessary, and, in point of fact, a great many 
instances can be found prior to 1890 of the actual cession of 
territory without confirmation hy Parliament. There are, 
however, such obvious constitutional advantages in making 
such cessions subject to Parliamentary consent, that the 
precede~t of Heligoland had been followed in the case of 
the small cessions to France in the Convention of 1904, and 
the same practice will probably be followed in any case of 
the same kind in future . . -,~ 

B1lt if the power of the Crown is in law absolute to make 
~hat'.trl'J~~ies it will, there remain serious difficulties in the 

• daljl?yi~g 011t. of 'these treaties unless Parliament intervenes . 
. Ther.(j:;~~~ho absolutely decisive case (c) on record as to the 

.!.'"\'<'-' ,, .u,. 764 ; pf. AnAon, . L~w · of the. Cmtstitutioi~, 
Gi>rdJiinV:. JJeol"amKangi, L. R. 1 Ap)J. Cas. 452; ·l'art&~:IZMi,.t:'• 

Fors.Yth, Cases and Opinion; on Con:stitut,i<>nal 
:lO 
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effect of a treaty on the ordinary legal rights o£ a citizen .. 
But it is almost certain tha.t the authority of a treaty is insuf
ficient to deprive a British subject of any right he possesses 
under the law of the land, unless at the same time it deprives 
him of his British nationality, as in a case o£ cession. For, 
in the first place, the case of Watkt)r v. BrJ.£rrl has decided that 
the defence of act of State cannot be pleaded against him ; 
and though their Lordships, in the judgment in question, did 
not decide that tho orders of the Admiralty, given in accord
ance with tho nwdu8 m:vend.£, were not sufficient to relieve 
Captain Walker from liability, it is a significant fact that 
thl:l case was aotually compromised by the• payment to 
Mr. Baird of tho damages awarded him and of his costs by 
the Imperi11l. Government. The Irnperiftl Jlarliament has, 
therefore, the powor to rondor of no effect the acceptance by 
tho Crown of a. treaty ontoeed into by His Majesty. Such 
a contingency is not, of course, prohablo ; i:f it ooeuned the 
foroign power would have just eause for complaint or repri
sals, hut though tho eountry would be bound, performance of 
tho treaty would beeomo impossible. 

~rho case with n. trPaty oxprossed to hind a colony is some
what different. It haH, indeed, boon argued, mainly on the 
strength of a somewhat ill~worded passage in a despatch (d) 

from Lord Kimberley to the Australian Colonies in 1872 on 
the subject o£ inter-colonial preference, that the. undoubted 
constitutional power of the Crown to bind all its Dominions 
by treaties is subject in the case o£ the Colonies, as in that o£ 

Chong, 2 B. C. (Irving) at pp. 161, 162 (1~85); Lefroy, Legislative. Powe• in • 
PP· 255 seq.; of. dicta to the contrary in Tsewu v. Registrar of 1Jeeds 

Transvaal.S. C. R. 30; and cf, (1904) ibid. 241; ChirpGIJe v. Miwtin, 
-R. at p. 653; Colonial Govt. v. Labor:de, 1902, Mazwitius Sup1·eme Cmtrt 

JJB<~>S>·O!f/,8,· 6,7 seq. . , . . 
576], pp. ~-10; 
49). Of. D{i;ey, Law 

; Quick. and Qar:ran, 4~(no;tq~fl.f.a?M1.8tituti,* 

• 
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the mother-country, to the discretion of the colonial parlia
ments to pass the necessary legislation to give legal effect to 
the provisions of the Convention. But that position cannot 
seriously be defended. The responsibility for the execution 
of treaties rests with the power which makes them-in all 
cases, in the last resort, the Crown, on the advice of the 
Imperial Cabinet-and the Imperial Cabinet is not at the end 
of its resources when it has made an unsuccessful effort to 
induce the Colonies affected to legislate. There remains the 
possibility of passing an Imperial Act, and in fact the passing 
of such an Act.has been contemplated. In view of the refusal 
of the Parliament of Newfoundland, in 1891, to pass legisla
tion giving effect to the modus ~·~·vendi with France, a Bill to 
give effect to the modus was introduced into the Imperial 
Parliament, and was only withdrawn when assurances had 
been obtained from the delegates ~ent by the colonial govern
ment to confer with his Majesty's Government that the 
colonial parliament would enact the required legislation. 
Similarly, in 1907, in view of the refusal of the Newfound
land Government to take the necessary steps to give effect to 
a modus t:Z:vmdi with the United States, an Imperial Order 
in Council was passed under the old Imperial Act of 1819, 
which prevented the operation of the colonial law as regards 

· the boarding of American vessels. 
The Crown has, therefore, full power to make any treaty 

and to carry it out, provided that the government can obtain 
• the concurrence of the Imperial Parliament. But legal power 

•is ~ne thiug and constitutional practice another, and the 
action of the government as regards binding the Dominions 
by treaties is now guided by the two following principles. In 
the first place, as far as possible, no treaty is made binding on 
any Dominion except with the formal assent of that 
Dominion; in the second place, his Majesty's Government are 
always ready to negotiate, with the help of the Dominion 

K. 
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Governments, special treaties -for the Dominions, thus render
ing the full support or the Empire to the desires bf the 
several parts of it (e). 

Naturally, the growth of these principles has been very 
gro,dnal. In the great ma.jorityo£ treaties concluded beforel875 
the Colonies were included more or less as a matter of cmu·se. 
For example, tho commercial treaty with Austria-Hungo,ry, 
and the treaties with Sweden and Norway and Portugal, by 
which are regulated tho prf~sent eommercial telatiotrs between 
these countries ami the British Dominions, are expressed to 
cover all the Colonies (f). It was in Aus\ralia that oppo
sition to this practiee first manifosted itself in ~Jomwction with 
the desire of the six states to onter into o;onw form of com
mercial and customs uniop. In the oxisting Qii'Cll.IllStancos 
the Colonies found thomso1vnR eomp11llod to admit. to tlw 
benefit of any rc<luced du~oH all oormtrios possessing treatins 
with clauses rweording most-favomod-nation trfiatment as wdl 
as Grol1t Britain ami all tho Colnni(•s, and oven aft<>r th0 con
eossion in 187g by an Imporin.l Aot of the power to give 
inter-colonial profct'lmco, Rnhjeet to the obligation of existing 
troatios (g), it wn,s folt thnt tho pnwtioo of concluding tron,tios 
without roforonco to oolonial wishoR wu.s improper. '£he view 
found f:wour nt Uowning-stront, rwd. when tho Seurotn.ry of 
Stato for Foreign AJfftirR omtsultnd I,cml Oarnarvon in 1H7'7 
as to tho propriety of induding tho Oolonie.' in tho 8oopo nf 
the new treaties whioh it was proposed to negotiate with 
France and Italy, the latter replied that the Colonies tlhould 
be consulted, and he aoeordingly sent to the eolonial go~\l'lli 

(e) Journ. Roya.l Soe. of Arts, lvi. 340. 
ff) It is in each case a me:re question of interpretation as to whether 11 

general tre!ity covers Colonies. There is no a.bsolute :rule, as Todd, Parl. Govt., 
p. 265, suggests. 

(g) See Pari. Papm·s [C. 576] and [C. 703], and :the Aet 36 Viet. c. 22, 
which permit~ preferAnnA to the several Colonies in Australasia, but forbii]s 
differentiation against the di:fl'erent foreig\l countries ; see p. 192. 

• 
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ments for concurrence a draft clause to be inserted in .future 
commercial treaties providing that the treaty should not apply 
to the soH-governing Colonies unless they adhered within a 
certain period (h). The colonial governments naturally wel
comed the concession, and the form of clause, slightly modified, 
has been adopted 'in aU commercial treaties of recent date, 
which the negotiating powers were willing to extend to the 
Colonies. Since 189!J, however, a further modification has 
been made in the colonial interest. Not only are such treaties 
not to become binding without a special adherence on the 
part of the col~y, but also the colony is to be able to with
draw by giving twelve months' notice without prejudice to 
the binding effect of the rest of the agreement. The first one 
was thatof the Convention of 1899 with Uruguay, where six 
months' notice is prescribed, ancl ~lauses to this effect have, 
by special conventions, been introduced into the Greek treaty 
of 1886,the Egyptian treaty of 1889, the Paraguayan treaty 
of 11'84, and the Liberian treaty of 1848, while the new 
treaties of 1905---:-7 with Nicaragua, Servia, Roumania, and 
~-~.,., •• ,.. •. u, (;,o:nJcai:Il, oJ"'+'·L""'· provisions; A£t"!!.esame i~ i,s~n 

· a; ~bi~riy'ao~s io 
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being notified. Both in fact and in law the r1,3sponsibility of 
adhoriug or withdrawing rests, as it must rest, with the 
Imperial Government as tho representative in external affairs 
of the Empire, but by a well-established constitutional 
practice each Dominion is duly consulted, and its wishes in 
these matters respected. From the same doctrine of the 
necessary responsibility of the Imperial Government for 
foreign affairs in the last resort, follows the restriction of 
theso treaties, in which the Dominions are not necessarily 
included, to easfJS where purely politieal issues are not 
iuvolvell. It would ohvioubly be absurd •!ior the British 
Empire to attempt to eouclude a treaty of alliance with any 
foreign Power and yet to reserve the right of the Colonies 
not to be hound by tho torms of tho alliance. Similarly, the 
Empire mnst in arbitration troatios act as a whole (7.:), and . ' 

among. other obvious <~xttmplos of tho same principle arc 
treaties rolating to the uonduct of hostilitieH, political 
guarantees, and extradition trea,ties. In the latter case there 
are also paramount grounds o£ convenience for the rule. It 
is already hard enough to secure the condemnation o:f 
fugitive orimino1s; it would be intolerably hard if there was 
a differe;nt rule o:f law IOl' the mother~oountryand her :various 

Tb,ere are therefore no ooloiJ,~f1l dption Clauses 
of'the Hague Conventions o£ 1899'. (9b7~ in. the 

: ' . ' ' \ ''.,,.: ~-.' '\ .·-· '. __ '; --:.,: 
: ... ;,;,;:i;;:,:",J.a:pa:o.ee;e a,llmnoe o£ 1 H05, in the general ·w1th Jh•ance 

in the treaties with Spain · . , · 
the' stqtus q.uo i:t;t the 
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tory Powers on the North Sea, nor in any of the numerous 
extradition treaties of the Empire. On the other hand, the 
treaties in which the option occurs cover a very wide ground; 
they inclu:de every conceivable commercial and shipping 
question as a matter of course, but they also include immigra
tion, the right to hold lands and carry on business, besides 
important i:f minor provisions, such as those relative to 
exemption from military service and so forth. It is clear 
that in questions of the latter class some difficulty may arise. 
It may, for example, be asked whether, in the event of 
Australia not adhering to the recent treaty with Bulgaria, an 
Australian British subject is to be entitled to the benefits of 
the treaty other than commercial in the widest sense of the 
word. The answer would appear to be in the affirmative, but 
if not there would arise a problem of great difficulty-what 
meaning is to be attached to the «<Jnception of an Australian 
British subject ? ·whether birth or domicile be chosen as the 
criterion, the position would be awkward, and the fact points 
to the necessity of careful discrimination in treaty-making 
in the future between provisions in effect political and 
commercial matters in which alone the principle of locality 
which affords the justification for differential treatment applies. 

But not only are the Dominions consulted before they join 
the treaties entered into by Great Britain : every effort is 
made to secure the passing of treaties desired for any special 
reason by the Colonies. The agitation for power to conclude 
special agreements with foreign countries was originally put 

• fo~vard by the Australasian Colonies in an unacceptable form 
in 1871, when it was apparently contemplated by New 
Ztjaland that direct negotiation with foreign Powers should 
take place (l). The Imperial Government naturally declined 

( l) Sug·gested also in a debate in the Canadian House of Commons in 
1870 (l\{areh 21st), but negatived. The only treaties not coneluded directly 
by the Iwpedal Government ;tre thuse':,r'htch Canadn can negotiate with 
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to pn,rt with any of their control over :foreign relations, and 
would only oonoede to the Australian Colonies the same right 
as had been accorded before :federation to the Canadian 
Colonies-that of making among themselves preferential 
arrangements. But in 1H71, in the case of the negotiation 
of the 'l'roaty of Washington with the United States, the 
Cm11tdian Prime Minister, Sir John Maedonald, was appoini~cd 
one of tho British High Commissionerl:l and·· Plc~nipoton
tiariol:l (m). In hil:l papers tho Prime Minister compl~ined a 
good deal of tho readiness o£ his eollcmgues to smreuder 
Canadian interests for the s:1ko of ponce with the U nitod 
States, but his govm.·nmont was ultirnrd:ely a1ivised hy him to 
accept the treaty, and it must be remembered that the 
fwxioty of Uw Briti<~h Commissioner~;; to secure un rtgreem~nt 
was largely due to the fact tlmt iu Uw ease of hostilitiPs tlw 
Domi11ion would bo <:xpoN•tl to Llw bnmt of the Amerioan 
attauk, wlwn lwr population and resources were inadequate 
for sueh u struggle, aull Utnt thoy smTendorod quito as 
readily :u; they did Oanadi:m inturests tho interu:ot·,s of Gn,~tt 
Bribin a:o rogm·ds tho Alahanm da,im:o. 'l'he smuo prcoedent 
was followed in J K/4 when Ronatm: Brown was appointed, 
along with tho lhiiish M illlNtor at \Vasl1i.ugton, u pkmipo
ttmtiary :for tho uogotiatiou ol' a rooipronity treaty with tho 
United StatoB. Suoh a coHvoniion was actually signed, hut 
though the British Oovommout wore proparec1 to mtify, tlte 
United States aJloweJ tho treaty to Jrop (u). In l87D 
Sir A. Galt similarly was employed in negotiatiOil<~ with 
:France and Spain for commercial arrangements with Oau~tda,. 

Indittn tribes, who arc Briti"h subjects (compare tho powers in this rogarcl or 
the Vieeroy of India), ttnd the powers of the High OommiHRioncr for 
South Africa, e.[J. scut. a of the Commission to Lord Selboruo of lU05. 

(m.) Canada, Se.ss. I'ltpcr.,, 1872, No. 18. An e:wlier })recedcnt of 1 K(;fi, in 
~·.onncctinn -..vith rueiproeity neg-otiatious \'v-ith tho United States, iH noted, 
ibid. 1867-8, No. 63; 1 86\), No. 5\J; mid see i.b·icl. 188~., No. 73; 188:>, No. 89. 

(n) Hou•e of Commons l'<tpm·s, 1874, lxxv. 931-956. 

• 
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and Canadian Commissioners were concerned in the negotia
tion of the Chan~berlain-Bayard Treaty of 1887 regarding 
the North American fisheries which the Senate refused to 
ratify (o). In 1893 Sir Charles 'l'upper negotiated and signed, 
with the .Ambassador at Paris, a commercial treaty between 
Great Britain and France Tespecting Canadian trade, and in 
1907 Mr. Fielding and Mr. Brodeur, the Canadian Ministers 
of Co:nmerce and Marine, negotiated and signed, along with 
the .Ambassador at Paris, a much more ·comprehensive com
mercial treaty (p). Similarly, in 1890 the Premier of New
foundland was permitted to negotiate a treaty with the 
United States" regarding the trade of his colony, but that 
treaty was not ratified by the British Government because of 
the protest of Canada that the effect of . the conclusion of the 
treaty would be to hamper her in her pending negotiations 
with the United States for recipl!'ocity (q). When, however, 
in 1 902 a. similar treaty was negotiatecl between Sir Robert 
Bond and Mr. Hay the British Government no longer 
refused to ratify, holding that it would not be fair further to 
prejudice the claims of Newfoundland in favour of Canada, 
a signal recognition of the growing independence of the 
Colonies in fiscal matters, not merely as Tegards the mother
country but ~:tlso as among themselves. The American 
Senate, however, refused to ratify the treaty, which accord
ingly has never taken effect (r). 

It has recently been claimed .~hat the recognition of the 
right of the. Colonies to have tre,aties negotiated for them 

• his be,en ext~nded in a marked/ degree. This contention, 
· which was. di~cussed at great length by the Canadian Parlia-

. ' 

•• 
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mont on the 14th to 16th January, 1908, in connection with 
the Anglo-French Convention of 1907 regarding Canadian 
trade, rests upon the fact th~t the actual negotiations with 
the French Government, which led to the settlement of the 
terms of the treaty, were entrusted entirely to the Canadian 
negotiators, whereas in the case of the treaty negotiated by 
Sir Charles Tupper in 18B;J, the British commercial attache 
at Paris was associated with Sir Charles in the negotiation. 
The point is not without significance, but its importau'ce can 
easily be exaggerated. Sir Char·les Tupper claimed in 189:3 
the sole negotiation of the treaty, and hit> claim was doubtless 
just. 'l'he attach(\ Sir J. Crewe, a man of gi:;at experience, 
no doubt afforded him assistance, but in substance the 
nogotiution must h:wo lain in the hands of the Ministir 
who alono could say with rosponl:libility how far the Canadian 
Parliament would go in o~mcession:> to Franco. It would 
httvo boeu vory :.thsurd to ask the Canadian Ministers to be 
assooitttod formally in tho negotiations with an attache who 
could know practically nothing about the matter compared 
with tho Ministers, and, iu point of f:wt, the Ministers had at; 
their dit~posal any help which tho Brnbnssy could uJrord. All 
substantial control ovor tho negotiations was secured to tho 
British Government, in that the :full powers to oouoludo the 
treaty were conferre<l on the Ministers, .md they signed 
the treaty jointly with the Ambassador (who needed no 
special power), and the terms of the treaty received the 
approval of the British Government before they came into 
the form of a treaty, while after signature the treaty requir~d • 
not merely the assent of the Canadian Parliament, but also 
ratification by his Majesty's Government. Similar remarks 

to the treaties as to boundary delimitations, fisheries in 
waters, conveyance . of prisoners, and. wrecking, 

'1908 for Canada with .(s). 

• 
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Naturally the British Government must impose certain 
restrictions upon the extent to which any Dominion can 
have a separate treaty negotiated :for it. In commercial 
matters, the rule was laid down by Lord Ripon in his 
circular (t) to the Colonies in' 1895, that any preference in 
commercial matters given by a colony, whether to another 
colony or foreign Power, must bP shared by Great Britain, 
while any concession granted to a foreign Power must be 
granted to all the British Dominions ( u). 'l'he equity of this 
rule is obvious, and it has readHy been adopted by the 
Canadian Government in the Act confirming the Anglo
French Convtlntion of 1907, in which it is enacted that 
all the privileges accorded' to France Rhall apply to all the 
British Dominions so long as they shall continue to be enjoyed 
by France (x). Further, no colony would, it may be 
assumed, be allowed to negot~ate a treaty in opposition 
to any substantial interests of the other Colonies, but 
probably every government will be disposed not to insist 
too strongly on this doctrine, inasmuch, a>J a rule, the gain to 
the contracting colony will be much more certain than the 
loss to the other Colonies. 

In consequence of the :former practice of concluding 
treaties without consulting colonial governments, it has been 
:found necessary to take steps to relieve governments from 
the obligations imposed upon them. The most striking 
example o:f ·this occurred in 1897, when it was discovered 
that the existence of most-favoured-nation clauses in the 
treaties of IRG2with Belgium and of 1865 with the North . . . . 
German Federatwn, applied to other German States by 
further agreements1 rendered to a great extent nugatory the 

(t) Part. Papers [C. 7824], p. 16; see Canada Sess. Papers, 1908, No. lOB, 
p. 7. Of. also Parl. Papm·, [C. 5091], [Od. 3523]. 

(u) Of. undertakings given by Canada in 1893-95 (Canada Se.ss. Papers, 
895, No. 49), before the treaty was ratified. 

(x) Of. ·canada 8ess. Papers; 1908, No. 10. 
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desire of the Cr1nadian Government to extend preferential 
treatment in fiscal matters to Great Britain. These treaties 

wel'e nccording-1y donourwed in the interests of the Em:piro (?;), 
thus removing all the impediments to th.e grant of preferonttal 

treatment by a colony to the mother-country. Nevertheless, 

despite the importance attached to this principle, tho Briti~h 
Government were prepared to ratjfy the Hay-Bond New

foundland Convention, under which, on certain specified 
articles, abHolutn equality of trc:1tmout with the United 

Kingdom and the Colonies is given to tlw United States, 
perhaps tho most t:~trildng· instanoe nu record of the unwil

lingness of the British Uuvornmont to ourtail tlle freedom in 
matters of fisoal arraugmnunts of 'tho Colonies (z). 

Under tho modern systom of eonsulting tho Dominions 

ns to tlw aecoptarwo of trmtLios, tho Hatnral modo of giving 
eff'eet to thoir provisions ~oulll be whore legislatjon was 

neoesl:lal'.Y by loeal lugitllation, n.nd tltis is tho ordinary pnw
tico; so Oauacla hlgi:odatod at' regards tlto 'l'reaty of \Vashington, 

1.~71, a:-; r0gardN Ow F1\nHd1 trontier-: of l8f):J and 1007, awl 
Now:fonlllllnwl aH rogm;dH tho .Fronuh treaty o£ lD(H. In· 
(Jases where oven now tho DmninioHs t1To not oonsultod 

imperial legi::d.ation would appear to lJo constitutional, and 

in fact alteration::; of the fugiiiv~J criminals' extradition 

agreements am given the Jorco ot law in tho Colonies by 

virtue of the ImperiallDxtrndition Acts. Even in this case, 
however, Oanada luts exorcised the right of legislation eon

ferred upon her by seet. 182 of the British North. America 

Act, 1867, under which the Parliament of Oaiiada i~ giv~n • 
all necessary power fol' performing the obligations of Can~;tda 

arising out of treaties between the Empire &nd foreign 
Powers. The operation of the Imperial Acts.·is accorclingly 

suspended by Order in Council within Canada solQn~ as the 

(y) See ParZ. Paper·s [C. 942-3], [Cd. 1630). 
(z) IJ;ia. cca. s26.2r · 

• 
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Dominion legislation (a) remains in force. Similarly the 
treaty obligations of the Colonies under the various copyright 
conventions are in part enforced throughout the Empire by 
the Imperial Acts of 1842, 1847, and 1886. Under the 
Merchant Shipping Act, 1891, there are saved any rights in 
the coasting trade of a British possession granted to a 
foreign country before 18ti9; the Australian Colonies and 
New Zealand were forbidden by Imperial Acts (b) to 

enact any customs legislation contrary to treaty, and 
so forth. It still temains a standing instruction in the 
Royal Instructions issued to the Governors of all the 
Dominions sa"ve Canada, _New Zealand and the Common
wealth, that they shall reserve any Bill which may conflict 
with treaty rights. Reservation on this ground has been 
very common. It will suffice to mention the Foreign 
Fishing Vessels Act, 1906, ~ Newfoundland, which was 
not to come into force until approved by his 
Government, and which has never received such approval, 
and the Bill of the Australian Commonwealth of the same 
year conferring a preference on British goods imported in 
ships of British origin manned by white labour, which was 
rese1·vecl by the advice of the Commonwealth Ministry, on 

an intimation from the Secretary of State that the provision 
ran counter to those treaties which, gave foreign shipping 
national treatment iu the British Dominions (o). 

The Imperial Government thus by :its power o£ legislation 
. and by the use of the veto controls more or less effectively 
~e carrying out of treaty obligations throughout the Empire . 

(a) Revised Stattdei, 19013, c. 155. 
(b) For New Zealand, see 15 & 10 Viet. e. 12, s. 6L In the case of the 

States the 11mv:iHio11 is snpercseded by tho faet, as to customs, that the Com
monwealth has plenctry power, but still applieR to shipping dues: 36 Viet. 
c. 22. 

(c) Pcwl. Papers [CkL 3339]. · Of. also Mr. Deakin's recoguition of the force 
of treaties and the Imperial authority [Cd. 4355] ; Lefroy, Legislative Power 
in Ua;ucck£, p. 256. 
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It must also in the last resort determine the interpretation 
of the treaties which it concludes, us was asserted in the ease 
of the question which came up in 1874 as to whether the 
terms of the Treaty of Washington bound the colony of 
British Columbia, which beoame part of the Dominion after 
the conclusion of the treaty (d). Similarly it must rest in 
eaeh case with the Imperial Government to decide in what 
measure it will insist on enforcing the full benefits of the 
treaty as it conceives them. So, in 1907, the Government, 
while coneurring in and defending against tho United States 
the claims of Newfoundland under the treaty of 1818 
regarding the American Jishurios, did not n~fu;e to eoucludo 
a modw~ vit·midi with the United States (e). 

Helations so <leliento an<l complex cannot in all probability 
indefinitely eontinue; but any alteration (such as the as:;o
ciation of 1 >ominiou ropnlt~t~tltati voH in negotiating politi<ml 
treaties) woul<l involve tho a.enoptanml hy the Dominions of a 
proportionate share in the expenditure on national Jefenoe, 
and would proLably embarrass eolonial governments. 1!'or 
tho preseut no suoh rmmlt is iu sight, an<l the rules in foree 
must oontinue. 'l'hoy depend for their suooesH on the for
bonranee und g·ood SOilBO of ttll . parties COHOerneu, ttiHl, itS 

Sir Wilfrid I~aurier pointed out in a debate in the Cana<liau 
Parliament on tho 27th ]'ebrua,ry, 1!108, however tmorualcntH 
in theory, are in practice for the present open to no serious 
objection. Moreovel', the Canadian Government fredy 
om-responds with tho Ambassador at Washington, and hu 
uses his discretion in aetiug on th0ir ropresentationtl ~1' • 

referring home for instructions. 

(d) Canada Ses... Papm·s, 1876, No. 42; 1880, No. 111. C£. also a~ to 
effect of entrance into a federation on treaties, correspondenee rogurding the 
Australian Navigation Bill, Parl. Papers [Cd. 3891], [Cd. 4355], and my 
Stnt• Sacvession, p. 07. The question of th" applica.tion o:f treaties to 
subsequently-acquired Colonies like the Transvaal and Orange River Colony 
is discussed ibid., pp. 19 seq. 

(e) Of. Parl. Papers [Cd. 3262], and especially [Cd. 3765], pp. 175-179. 
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THE PREROGATIVE OF MERCY. 

SPECIAL interest attaches to the history of the exercise of the 
prerogative of mercy in the Colonies. For various reasons 
it is only very. slowly that its flxercise has been subjected to 
the same rules as those governing the exercise of the 
Governor's executive powers, and the process is still, in 
certain cases, incomplete. 

The royal prerogative of pardon exists in its full extent 
in all Colonies, and in each ca~ is delegated by the Royal 
Letters Patent and Instructions to the Governor. But, 
thoug·h the power is delegated, that fact has of course no 
effect in diminishing the right of the Crown to grant pardons 
directly, on the advice of the Imperial Ministry, since the 
delegation is a voluntary act, and cannot bind or fetter the 
discretion of the Crown (a). There are, however, obvious 
ro'lsons of convenience why the power of pardon should not 
be exercised, and, in point of fact, cases of the exercise of the 
power are almost unknown. 

'rho full powers of pardon which exist in Great Britain 
are not, however, necessarily conferred upon a colonial 

• Qovernor, and, in point of fact, in no case have they been so 
conferred; while only gradually has the actual power of 
pardon been transferred from the Governor to his Ministers. 
It is, indeed, obvious that the considerations which render 
the personal action of the sovereign impossible in the United 

(a) O:f. Lef:roy, Legislati~e Power in Canada, ·pp. 81, n., 121, n., 131, n.; 
Harrison 1\{oore,. Commonwealth. of Australia, p. 220. 
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Kingdom do not apply to tho Governor, and in the early 
dayH of eolonial government, boforEJ the rise of an enlightenerl 
puhlio opinion, the Ministers would have been gravely in

nomrnoded had the gmnt of: pn,rdons been deemed to rest 
Rolely in their hands. 

rp)H~ m.odern practice on tho matter dates :hom n circular 
dPspateh addressed by I Jon} Ca.rnm·von to tho Governors·· of 
nJl the AustrnJian ColouieR, on 4th May, ] .~7G. rl'his circular 
wa~ the oonsoqnoneo of a long eorrespondorwe on the subject, · 
which had prtH:Jod bdween snccossivo Governors o·E Viotorif1 
and New South Wales and Secretaries of St~j;o. In n:ply 
to Lord J3elmonl in l FW9 I .. ord Chan ville, and in a citcnhr 
in 1s;·1 Lord Kimberley, la.i1l down tl1e rulo that tho 
Governor must, in P:wh na.RA, oonsult oither his executive 
Counoil or rL Ministor, and do<:ido only aft1~r ho:tring their 
n.dvieo. Novnrthdo:,;:-; in I 1-\~6 Sir Uorcules Uohinson .found 

thn.t tho pi·twtiu<• in Nnw So11.tl1 ·walm< was to lonve tho 
Govornnr to d('oido :tll uar::or-; on his porRonal roRponsibility 
without the a.id ol: miniRh11·ia.J a<lvi<,o. 'l'hiR ooul'SO proved 

v0ry inuonvouimrl, mHl thn Governor's a.ci:.ion in l'<olm1sing 
tho bnshmnger Gar<linor was tho oh:joct. of much critieism 
in tho nolonia.l Pa.l'lin.rnollt. 'l'ho G·overnor dis<mHHod tho 
wh.olo q UPRtlou with his l'romior, M:r. 1'arkns, aml tho latter 
w:~s roa<ly to alter tho prrt!Jtioo, and to a<l vise tho Oovornor, 
hut only on the understanding that the usual rules o:f consti
tutiona.l government were applied. the Governor accepting 
ministerial advice, unless he was prepared to dismiss his • 
Ministers. Sir Hercules Robinson advised the acceptano.e <!!£ • 
this arrangement, which was concurred in by the Secretftry 
o£ State, and made applicable to all the Colonies in Australia. 
But in accepting the principle the Secretary of State did not 
go so fal-.asdid Mr. Parkes, but insisted that, th~ Governor 
must exercise a· personal discf~tion after taking th'e.advioe o£ 

his Ministers, especially, but not only, wherei11ny imperial 
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interest was involved. He argued that by this means m 
serrous cases the Ministers would be relieved from the sole 
responsibility of decision and from the resulting pressure 
fr:om interested parties. 

'rhe exact nature of the system intended by the Secretary 
of State becomes rather clearer on examination of the per
manent Letters Patent issued in the decade 1870-1880 for 
the chief self-governing Colonies. In the accompanying 
Instructions the Governor is given general directions to accept 
the advice qf Ministers unless for special reasons he thinks fit 
to do otherwis~, and in the absence of any other provision 
this rule applies to cases of pardon. In the special case of 
death sentences, however, a difference is made; there he is 
directed, after receiving the advice of his executive Council, 
to decide on such cases according to his personal diser~tion. 
It follbws, therefore, that in a!l cases save those of death 
sentences the Governor must accept ministerial advice, unless 
either imperial interests are concerned or he is prepared to 
fiud other Ministers ; but in the case of death sentences he 
must exercise his personal discretion, and cannot relieve him
self of responsibility by relying on ministerial advice (b). 

This state of affairs,. modified merely in each colony by the . 
amount of interference in such matters desired by the 
government for the time being, prevailed in the Australian 
Colonies up to 1S92 (c), and is still the rule in Newfoundland, 
the Cape of Good Hope, and Natal, while the Royal Instruc
tions to the new Colonies of the Transvaal and the Orange 

• ]~iv~r Colony contain identical provisions. In all these cases 
the reasons for the maintenance of the rule are obvious : 
the Colonies in question are in point of population small, 

(b) See ~House of Commons Pupers, 187.5, liii. 630 seq. ; Todd, P<trl. Govt., 
pp. 34.4-3G9 ; Queenslancl Assembly Votes and Proeeedinp.<, 1889, i. 601. 

(c) For the CfmAes of the change, the caee of tho J\tJ:aori Mahi Kai, of. 
New Zealand Par?. I'ctjNJ·s, 1891, Sess. 2, /L l; 1892, A. 8. 
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and, in the case o£ the four last, are peopled by large numbers 
of natives, with the result that in oases o£ murder it is not 
1lesirable that there should be even the possibility of political 
feeling ttrising by the decision resting with a political party. 
The same rules were in force in Canada prior to federation, 
and, after federation, up to the time of the appointment of the 
Marquess of Lorne as Governor-General; and so for instance 
in 1R6l tho Governor-General reprieved a priwmer against 
the advice of his executive Counoil, while in 1877 the 
Governor-General referred home for the eonsideration of the 

Imperial Govc'mmout Ow easo of l'eter Mm~Jn, it being, of 
course, perfeotly permissiblo for the G-overnor-General to 
require assistanuo , on any duty entrusted to him by the 
Secretary of' State. In 1870, however, the Canadian Minister 
o£ Jnstieo, Mr. Bla,ke, raised objootions (d) to several o:f the 
provisiont~ in the ltoyrtl Itmtr.uetions to tho Gowrnor-Genorul 
ol' Canada, whioh were, ho arguud, out of phce under the 
advanced sb,ge ol' respoutJiblo govonnnent existing in Canada, 

and, nJtor omumlt,tttion with the Imp<'ll'ia,l Govornment, the 
lattAn' re:ullly revised tho Iustnwtions and ist-med a new sot f,o 
Lord r_,orne. As regards tliO <}UOstion of pardon, the new 
Instrudions roquired the Govornor-Gonoml, in tho exeroiilA of 
the power o:f pardoU., to ()(lllsult in minor eases ono Minister 
and iu other easm; tho <~xeoutivc Council, and in any case in 
wl1ich a pardon or reprieve might affeet tho interests of the 
Empire or of any eountry or plaoe beyond the jurisdiction of 

·the Dominion Government, he was to take these interests into • 
his personal omJsideration in conjunetion with the adv~~e • 
tendered to him, this dearly showing that in all other oases 
he was to act on ministerial advice, unless, of course, in any 
case he w:1s prepared to fimlnew Ministers if his government 
resigned aR the result of a, refusal to aoeept their advice. 

(d) Canada Bess. Papers, 1879, No. 181 ; cf. ParZ. Papers [0. 6091 ], 

pp. 545 seq. 
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The new form of Instruction was introduced after consulta.;. 
tion into the Australian Ool~nies in July, 1892, while it was 
first inserted in the permanent Instructions issued in New 
Zealand in April, 1H92 (e). Naturally the model of the 
Canadian Instructions was followed in drafting the Royal 
Instructions for the Commonwealth of Australia, and pardons 
are to be given on ministerial advice save in the case where 
imperial interests are directly involved. 

A.s a matter of fact, the actual share in the administration 
of the prerogative varies a good deal in each individual case. 
The case of ShQrtis (f) is one where a pardon was given by 
the Governor-General, after consulting the Secretary of State, 
the Council not advising, and we have the assurance of the 
Canadian Minister of Justice, given in Parliament in 1908, that 

. the Go!ernor~General examines carefully the recommendations 
submitted to him and discusses •exceptional cases with his 
ministers: until quite recently the Governor of Newfoundland 
practically exercised the power on his own authority, and on 
the one or two occasions in Australia where in the past attempts 
have been made to treat the matter as solely an affair for 
ministerial decision, protest has always been made with 
satisfactory results, it being recognised that the Governor 
must in every case consider whether there is any imperial 
interest directly involved. Clearly the matter is one in 
which a Governor who has the confidence of his Ministers 
can be consulted with much advantage to the public interests, 
as he can he relied upon to consider the question without 

.reWtrd to local feeling or interests. 
There remain to be noticed various minor matters in 

which the Instructions to Governors have been modified as 
regards the prerogative o£ mercy. The case of the pardon 

(e) Oon8titution and Govemment of New Zealand, 1896, pp. 187, 209, 210. 
(f) Canada House of Commons Debates, 1896, Sess. 2, p. 2279 ; 1908, 

pp. 2915 seq.; 33 Can. Law Journ. 53. 

K. R 
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granted by tho Governor o£ N~~ South Wales to the busp
ranger Gardiner in 1872, on condition that he should leave 
the colony, elicited a protest from the United States, and the 
Secretary of State pointed out the grave objections which. 
existed to the grant of· pardons to such criminals conditional 
on their carrying their criminal propensities to other countries. 
In consequence tho Instructions to the Governor o~ South 
Australia issued in 1877, and those to the Governor-General 
of Canada issued in 1878, followed by all subsequent Instruc
tions down to 190o, contained clauses forbidding. the grant of 
pardons on condition of absenoe from tho colony, except only 
in cases of political oH'onoes not accompanied •by other grave 
onme. Thii:l exception was adopted .on the suggestion of 

, Mr. Bla.ke, who pointed out that in the ease of political 
offonoes banishment was often the only way of securing 
tranquillity without b\O] ~ing•iJw oHouder oonstantly in prj son. 
In 1906, however, it. wa.s proposed by the government oi' the 
Capo that tho Governor H1wuJd bo a.uthorizod to grant pardons 
conditional on tho dopal'tm·o from tho country of oriminal 
aliens or British subjects not domiciled in South A:friea. It 
was then felt that it was irniJOssible to maintain in full force 
tho doctrine that intenmtional oomity forbade the gmnting 
of pardons in snell' eases, in view of the l'act that not only 
was expulsion o£ criminnls a favourite mode of prooedure 
with foreign governments, but also tho Imperial Parliament 
had in the Aliens Act of 1 !:104 recognized bi:mishment as a 
punishment for foreign criminals. Accordingly the Letters 
Patent were altered so as to permit the banishment of alit>JlS, • 
but not of British subjects, the Imperial Aliens Act having 
no application to British subjects. Similar provisions were 
subsequently inserted in the Hoyal Instructions issued to the 
Governors of the Transvaal and the Orange River Colony. 
It must in this connection be remembered that circumstances 
in South Africa are peculiar, and that there is an unusually 

... 

• 
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large number of professional criminals settled there. No 
such provision appears in the new Letters Patent of 1907 for 
New Zealand. 

Since 1878 also, acting on a suggestion of Mr. Blake, 
explicit authority has been given to Governors to grant 
pardons to accomplices who have committed offences for 
which they might be tried in the colony, though the offence 
was not actually committed in the colony. It has also been 
held, in a case arising in the Bahamas, that a Governor has 
power to remit a sentence imposed for contempt of Court (g), 
a power the ~istence of which in the United Kingdom has 
been doubted, in the case of committals for contempt of Irish 
Courts in land. matters, apparently without cause. The 

· powers of the Governor extend also to the grant of pardons 
to men or officers sentenced by courts martial (h) in the 
Colonies, even in the case of i1~perial troops over whom the 
Governor, as such, has no direct control ; but it is not usual 
for the Governor to use his powers in this respect, such 
sentences being left to the discretion of the War Department 
on the advice of the Judge Advocate-General U). 

Difficulties as to the power of pardon arise in those cases 
where pecuniary penaltiesare involved of which the whole or 
some part is payable to the informe~. In the United 
Kingdom the power to remit such penalties in whole is given 
by an Imperial Act (k), but the .Act is not expressed to 
extend to the Colonies, and the extent to which the power 

• can be exercised in the Colonies, which was recently discussed 
• • 

(p) In re Bahama Island.,, L. R. [1893] A. C. 138; Hansa1·d, 1908, cxciii. 102. 
(h) Of. also his statutory duties, Army Act, 1881, s. 54. 
(i) Governors are not entitled to pardon before conviction principal 

offenders (Harrison Moore, Commomcealth of Australia, p. 219), and in the 
0<Jmmonwealth the powers of the Governor-General and Governors relate to 
offences against federal and State laws respectively, ibid. p. 289. 

(k) 22 Viet. c. 32. 

R2 
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in the Newfoundland press ( l), is in each case, a matter of 
local law. But such remissions are not a part of the exercise 
of the prerogative, as they are made under statutory sanction 
by the Governor, not under the special delegation of the 
Royal power (m). 

(l) ]i}vening .Telegram, Jan. 20th, 1908. 
(m) Similarly, as pointecl out ftbove, p. 140, Canaclian Heutenant

Governors have a limi.tecl statutory prorogntivP, Reo Onta,rio Act, 51 Viet. 
c. 5: 23 Can. S. C. R. 468, nncl. contrast Canada Sess. Papm·s, 1877, No. 89, 
p. 333. 

. . 

• 

• • 
• 
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CHAPTER XII. 

HONOURS. 

THE power to grant titular distinctions is not one of those 
which, as a matter of course, are delegated by the Crown to 
a colonial Go~rnor (a). A Governor is not a Viceroy, and 
the powers which will be implied in his commission are only 
those which are essentially prPsumed by their necessity to 
enable him to administer satisfactorily the government of the 
country, and it is impossible to assume that the right to 
grant honours is one of these powers. Moreover, the value 
of a decoration is in the main based on the fact that it is 
more than a mere' governmental grant ; it is esteemed as a 
mark of the personal favour of the Sovereign, and its value 
is certainly increased by the notorious fact that no Sovereign 
has e~er felt hound, or has been expected, to accept all the 
recommendations made by Ministers. Purther, i£ decorations 
were merely local in origin, they would lose all the value 
now attaching to them as signs of rewards for services to the 
Empire. While, therefore, there would be nothing illegal (b) 
in a colonial legislature enacting that there should be a 

• colonial order of knighthood, to which appointments could 
• btl made by the Governor-General, the Bill could not be 

assented to by any Governor without sanction from the 

(a) Of. Lefroy, Legislative Power in Oap,ada, pp. 87-89. 
(b) This statement may be doubted, but I cannot believe that the power to 

legislate for the peace, order and good 'government of a colony excludes any 
conceivable topic from the leS!islativ~ power of the colony, except, indeed, the 
destruction of that status itself. See'iChap. VI. · 

~>;~ ·;,~}t 

:~ 
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Imperinl Government, which would certainly not readily be 
given for the reasons indicated above. Nor does it appear 
that any such legislation woulcl be desired by the Colonies 
themselves. · 

The same remark applies to the precedence assigned to 
officials and others in tho Colonies. This is granted usually 
and properly by despatches signifying the King's pleasure in 
each case; sometimes by charters of justice (as in the case of 
judicial oti-icers), or by Letters l"latent. Clearly such lists can 
only be drawn up in conjunction with the government of the 
colony concerned, who alone know looal oir01~mstances, hut 
the decision is equally obviously one whiol~ oannot rest 
merely on the wishoi!i of the looal goyernment. Attempts 
have, however, boon made to argue that such mat~ers are 
solely for the determination of tho colonial government ; in 
187:2 tho legislature of Soutlot Australirt passed a Bill (c) to 
regulate prooodoneo in tho eolony, hy which !Lll preoedonoe 
to eolonial bishops was removHd. The Act was reserved 
by the Governor, and the assent of the Crown was 
refused by the Imperi.al Govornmou1:, on the ground t}utt 
the matter was one for tho decision of the Crown and not 
·for tho rarliament, though any desires OXprl,SSed by the 
Parliament would receive the most attentive consideration, 

, and would be given effect to as far as possible. 'l'he 
House of Assembly then passed an address to her Majesty 
expressing their dislike to the grant of precedence to ecclesi
astical persons, and in reply tho Imperial Government gave 
an assmanoe that no prelate of whatever denomination wou4l • 
in future be granted precedenue in the colony, though the 
existing precedence enjoyed by the bishops of the English 
and Roman Churches would not be revoked, unless the 
incumbents of those offices were ready to agree. A similar 

(c) tlouth Australia Parl. Papers; 1872, Nos. 61 and 68; Journals, 
pp. 194, 230. 

• 
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question arose out of a decision by the Secretary of State in 
1877, that ex-judges should be given, in the Colonies in 
which they have served,' precedence for the remainder of 
their lives immediately after the actual holders of judicial 
office. Sir George Grey, in New Zealand (rl), gave expres
sion to a most intemperate protest against this decision of the 
Secretary of State, and insisted, with much vehemence, that 
the control of precedence was just as much a matter of 
colonial competence as anything else. The Secretary of 
State declined to adopt this view, and, indeed, it is quite 
inconsistent with the doctrine that in these questions the 
Sovereign is ·~ntitled to exercise his own discretion. The 

· extent to which this principle is still maintained is illustrated 
by the fact t4.at the Table of Precedence for the Common
wealth of Australia, though, of course, drawn up in consulta
tion with the Commonwealth Cklvernment, was promulgated 
by the royal authority alone, and rests only on the royal 
approval, having ;no statutory force. Further, the latest 
edition of the Colonial Regulations (e) contains the provision 

.. that persons enjoying precedence by right of birth in the 
United Kingdom cannot lose such precedence when resident 
either temporarily or permanently in a colony, a direction 
which clearly rests on the royal authority alone. 

The Colonial Regulations (f) also assign to members of 
the Royal l''amily in a colony precedence immediately after 
the Governor himself. There has, however, grown up of 
late the practice of making the Heir Apparent, if visiting a 

• c~lony, take precE),dence even of the Governor. This was the 
case in Austr.alia and Canada on the occasion of the Duke of 
York's tour in 19(>1, when, however, the Governor of New 
Zealand was given pt~()~dence over the Duke, according to 

·~r.c ,[ 

Parl. Paper8, 1878, A. 1. 
1908). 
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the older rule. Similarly, when visiting Canada for the 
Quebec tercentenary celebrations in 1908, the Prince of 
Wales took precedence even of.'the Governor-General of 
Canada (g). The practice is somewhat anomalous in view of 
the fact that the Governor-General is technically the repre~ 
sentative of the King himself, but it has the advantage of 
bringing into prominence the exceptional honour conferred 
on the Dominion by royal visits. In the case of minor 
members of the Hoyal Family, no doubt the older practice 
will continue to be followed. 

As regards the bestowal of honours the principle has 
occasionally been asserted that all reoomm~ndations must 
emanate from the colonial govemment. The disadvantages o£ 
such a course were early pointed out by tbe Earl of Elgin (h), 
who insisted on the superior value of honours bestowed 
without suspicion of party. influence, and despite various 
protests by colonial govemments, notably one by Sir George 
Grey in 1879 (i), the rule is still maintained that honours are 
not mere party rewards. 'ro a certain extent the usage 
appears to have grown up that rewards for purely political 
services will not be given save with the consent of the 
government for the time being in office, but this usage-for 
it does not seem to be any more-has no application to 
honours for purposes other th\tn political in the spheres of 
philanthropy, literature or art. 

One old controversy has happily been settled after much 
discussion, the right of the Governor-General and the 
Lieutenant-Governors of the Canadian provinces to creaJ:e • 
King's Counsel. The dispute, which occupied a prodigious 
amount of the time of the Courts of Canada, turned on various 

(f!) In his tour in Canada in 1860, his Majesty, when Prince of Wales, had 
no such precedence. 

(k) Walrond, Letters of Lord Elgin, p. 114. 
(i) New Zealand Parl. Papers, 1879, A. 9. 

• 
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points, such as the delegation of the royal power implied in 

the Letters Patent of the Governor-General and the extent 
to which the Lieutenant-Governors still, despite the fact that 
they were appointed by the government of Canada, repre

sented the King. It is quite impossible to rega1·d as altogether 
satisfactory the results of the decisions of the Courts on the 
subject : what is really clear is, that neither the Governor
General nor the Lieutenant-Governors had any right whatever 
to eon:fer the dignity of King's Counsel, i:f the conferment 
was the giving of an honorary distinction ; since neither the 
one nor the ot?.ers had any delegation of the royal prerogative 
of the bestowal of honours (k). . As a matter of fact, the 
granting of the position of King's .Counsel must be deemed 
to be the granting o:f an official position, and accordingly to 
fall under the power, given to the Governor-General and the 
Lieutenant-Governors alike (l), •of appointing all necessary 
officers in the Dominion and the provinces respectively. 
This view was that which prevailed in the other Colonies, and 
the position has :freely been bestowed by local governments 
upon their supporters at the Bar. It is of course open for the 
rank of King's Counsel to be conferred even upon colonial 
barristers of mark by the Imperial Government, but such 
cases are rare in the extreme and practically never conferred 
unless the recipient has had occasion to render services, 
properly speaking, imperial, beyond the limits of the colony 
itself. 

It would hardly be worth while to trace in detail the 
• pltogress of the struggle which ended in the settlement of the 

matter. The law officers of the Crown in England advised, 

(k) Att.-Gen. for ])orninion of Canada v. Att.-Gen. for Pt·ovince of OntMio, 
L.' R. [1898] A. c: 247; Lefroy, Legislative Power in Canada, pp. 133 seq. 

(l) Of. Lefroy, pp. 88, 123-176. The monstrous doctrine that the King 
forms no part of the executive of the provinces, now exploded, caused hopeless 
confQ.sion. 
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in 1872, that the Governor-General alone had the right, 
wit,hout lflgislation, to appoint Qu~en's Counsel and to assign 
them precedence, but that it was open to the provincial 
legislatures to pass laws empowering the Lieutenant-Governors 
to appoint provincial Queen~s Counsel, and to regulate the 
right of pro-audiencp in the provincial Courts as between 
these officers and Queen's CoLmsel appointed by the Governor
General. Advantage was taken of this opinion by the pro
vincial legislatures to provide for the appointment of 
provincial Q,ueen's Counsel, and it was ottt of the legislation 
passed by the Parliament of Nova Scotia tll~,t the trouble 
arose. Mr. ltitohie, who was a, Queen's Counsel appointed 
by tho Governor-General, found that provinoial counsel were, 
under the provincial law, given precedence over him, and he 
took the matter before, first,, the Supreme Court of Nova 
Scotia (1n), which deeidod ag~imd; him on the point as to the 
validity of tho Auts as far ns they merely gave tho power to 
create (~uoen's Counsel, but for him on the actual point at 
issue, on the ground tlu1t tho Acts did not permit retro
spootivo aotion. rrhe Supreme Court of Oanada affirmed this 
judgmcmt on nppeal, hut wont much fnrther, and doolared that 
th(~ provinciallogisla,ture was not oompotm1t to enact slich a law, 
inasmuch as the (1,ueon was no part of the provincial legisla
ture, and no legislation passed hy the legislature could affect 
the prorog!ttive which was vested in the Governor-General 
only. 

The decision, which was greeted with satisfaction in 
Canada, and was warmly approved by Mr. Todd, could on~y • 
be held to be correct i:f the appointment ·of Queen's Counsel 
could be regarded as a conferment o£ an honom, and even 
then the difficulty would arise that the Governor-General 
has no authority to confer honours. The Privy Council, in 

(m) Canada Sess. Paper·s, 1877, No. 86, pp. 25··-43; 3 Can. S.C. R; 575. 

• 
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the case of the Att.-Gen.for the Dominion qf Canada v. Att.
Gen. for the Province qf Ontario (n), overruled the judgment 
on the ease of Lenoir v . .Ritchie, and decided that the power 
of the provincial legislatures to regulate the question of the 
appointment of Queen's Counsel was beyond doubt. They 
pointed out that the post was a sort of office, and that the 
right of pre-audience was really a matter not of precedence 
proper~y so called, but of arrangements for judicial purposes, 
and they laid stress on the fact that the Queen, despite 
federation, remained an integral part of the legislature of 
every province. 

But though ··the . Governor-General has no delegation of 
the power conferring honours, the power is one which may, 
on exceptional occasions, be conferred on him ; for example, 
in lts79 the. Marquess of Lome received authority to appoint 
six members of the Privy Council of Canada to be knight 
commanders of the Order of St. Michael and St. George. In 
matters of precedence he has wider authority, as it was laid 
down by the law officers in England in reply to an inquiry (o) 
by the Governor of South Australia, in 18;)9, that the re
siduary power of ordering precedence rested with the 
Governor in any case for which no provision had been made 
by other direction of her Majesty, and, in fact, the latest 
Colonial Office regulations leave entirely to the discretion of 
the Governor the precedence to be assigned to officials and 
other persons when not within the limits of the colony in 
which they have of right official precedence (p). 

Xhe same list is worthy of note for one point (q) : there 
still appears in the model list of precedence, by which in the 
absenc({ of other provision the Governor is to guide himself, 

(n) L. R. [1898] A. C. 247. 
(o) South Australia Part. P1·oc. 1871, App. No. 115. 
(p) No. 142 (ed. 1908). 
(q) No. 138. The bishop does not appear in the edition of the regulations 

in the Colonial Office List, 1908, p. 622. 
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a reference to the precedence of the clergy, but the rule there 
laid down is stated not to have received as yet final approval. 
Under the older form the bishop took place immediately before 
the Chief Justice, and the table of precedence for the 
Dominion of Canada, as altered in 1893, placed members of 
the Cabinet after archbishops and bishops (r), and the pro~ 
visional table for the Commonwealth placed the cardinal and 
primate before even the Prime Minister Qf the Common
wealth. The colonial regulations do not, of course, directly 
affect any case in which the established list of precedence 
assigns no place to ::mch dignitaries, but if retained it forms 
an exception to the rule of gradual dissooiatio~ of the Crown 
from all oJficial connection with oolonial clergy. Up to 184 7 the . 
precedence awarded to bishops was confined to Anglicn,n clergy 
alone, but after that year, when ym:lcedence had been given 
in liJngland to members ol• tho Hornn,n Catholic hierarchy, 
tlwy wore put, by tho authority of the Seoretary of State, 
immediately after the holders of similar rank in the Anglican 
Communion. In l8GO this was modified by directi011 of the 
Duke of Neweastlo to asRign to l{,oman Catholic arohbishops 
procodonco over Anglioan bishops only when suoh oHioe was 
admitted by bishops of either communion as regulating their 
relative mnlc This superiority of the Anglicaus disappeared 
for good after the decisions of the Privy Counoil, whioh led 
to the disuse of the praotice of appointing colonial Anglioan 
bishops by Letters Patent (8), and those Colonies which assign 
precedenoe to prelates do so without distinotion of religious 
belief. The retention of the precedence of the olergy • 
is, however, purely a voluntary aot on the part of the 
Dominions, as it is essentially a matter whioh the people of 
the Colonies must decide for themselves. 

(r) Uotoniat q!fiee List, 1907, p. 479. 
(s) Long v. Bishop of Cape Town, 1 Moo. P. C. (N. S.) 411; In ,.e Lo?·d 

Bishop of Natal, 3 Moo. P. C. (N. S.) 115. 

• 
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It is also worth noting that of late years there had been a 
steadily increasing determination to give recognition through
out the Empire to the marks of distinction, viz., the title 
" Honourable," enjoyed by the colonial Ministers and legis
lative councillors. By a notice published in the " London 
Gazette," of June 16th, 1893, it was decided by her late 
Majesty .that executive councillors and legislative councillors 
should be allowed to have the title ''honourable," which is 
granted to them by custom in the colony in which they 
hold office, recognised throughout the British Dominions as 
long as they w~e entitled to hold it, and the same rule is . 
applied in cases in which the title is continued under special 
circumstances after the termination of the active service of 
the holder of the designation (t). Moreover, in the case of 
the federations, the Governor-General is, since 1900, addressed 
-like an ambassador or the Vic~oy of India-as Excellency 
in communication from his Majesty's government; in other 
Dominions the title is merely local. Further, in the federa
tions the title "Her Excellency" is given officially to the 
wife of the Governor-General. 

One legal point may be noticed. The prerogative of 
honour is not a legislative act as exercised by the Crown, 
and grants contained in charters of justice (such as those in 
New South Wales and other States, the Cape, Natal, &c.) 
are not legislative acts, but acts which can be altered at 
pleasure by the Crown, while if legislative acts they would, 
of course, fall under the principle of OampbeU v. Hall (u) . 

• TJ.e question arises whether, if a colonial law provided 
certain rules, these could be altered by a prerogative act. 

(t) After ten years' service as a legiolative councillor (Circ. Desp., Nov. 14th, 
1896), and usually after three years' service as an executive councillor. The 
members of the executive Councils of Canada, Victoria, Tasmania, Common
wealth, and the Cape do not vacate their seats, and so retain the title for life. 

(u) Of. also Jenkyns, British Rule and Ju1·isdiction beyond the Seas, p. 28. 
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In my opinion, the answer must be decidedly in the negative. 
The prerogative cannot repeal an Act. The same position 
arises with regard to currency, where his Majesty can and 
has "legislated'' for colonies with representative institu
tions. But though tho question has been raised (x), I can find 
no trace of any alteration of a colonial law by the preroga
tive. The real analogy is that of the Letters Patent and other 
instruments creating the appointment of Governor, &c. rrhey 
are valid so long as no law contradicts them (y). 

(x Cf, ttbo Jonkyns, British B11Ce mtd Jurisdiction beyond the Seas, p. ,28 ; 
Olutlmors, Golmi.iaJ Olt-ri'lomy, p. 1:3. •. 

(?/) 'l'ho prerogative of tho Crown as to seals h1 tho provinces o:f Canada. 
is exlumstivoly doaJt; with .in Canada /'less. l'apei·s, 1877, No. 8G. As to 
flags, see Oolonhtl Jleyu1"tious, Nos. 148--152; save in Now ;;';caluud, under 
a.n Aet of l!JOl, tho only fla.g of tho Do:rninions for use en land is the 
Union .Tack, though irregnlnr uso of othor fl:tgs is not nnlmown. As to 
medals, ib-id., No. H3; 1tH to ~•lJutoH, Noij. 144-147; as to uniforms, 
NoR. 1G:3-170. In all UlCHe mat.ll'rs tho prerogative could lHJ altered by 
!t,gislu,tion, whilo j.J.o r11loK aK to fings depend on the Merchant Shipping 
Aet, 18\H. In minor roKpeo\:< t.]H'HO 1worogatives are sometimes delegftted; 
the prerogative of gr:wting elm1·tm·H oi' incorporation is never dolognted, ltll(l 

i.' still HOmdimoH us(){l in roHpnet of t1•e J JOminions, e.g., in th.o case of 
univomitieH. N evertholess, tl"' titlo "dmrtt>red" cnn bo given l,y eolonial 
A.et, :tH has been done in Outm·io. 

• • 
• 
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CHAPTER XIII. 

CHURCH AND STATE. 

THE strong grasp which the Anglican Church m England 
has npori the machinery ·of State has no parallel in the 
modern constitutional arrangements of the Colonies. Its 
power in civil.piatters has disappeared completely, and the 
precedence assigned to Anglican bishops, equally with those 
of the Roman Catholic communion, is almost the only trace 
of the former privileged position of the National Church in 
the Dominions. Only in Quebec is the hierarchy part of the 
State in any real sense (a). • 

In the beginnings things were very different : the Act 
which gave Canada a new Constitution in 1791 partially 
established and partially endowed the Church of England by 
providing for the famous clerical reserves, the disputes over 
which form so large a portion of the early history of the 
colony. The Roman Catholic population naturally objected 
to seeing the en:dowment of the Anglican clergy, but their 
endowment was as much resented by the Protestants of other 
than the Anglican denomination, and matters became hope
less when the judges, called in to advise the House of Lords 
in 1840, gave a considered opinion that the endowment by 

• t~ Act of 1791 w~s couched in terms large enough to 
include, and which did include,. other clergy than those' of 
the Church of England. By Acts of 1840 and ltj5;3 the 
Canadian legislatUre obtained power to dispose of the endow
ment lands subject to the maintenance of existing 1·ights, and 

(a) Cf . .Revised Statutes, tit. ix; Canada House of Commons. ])ebates, 1889, 
pp. 872 8eq. 
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an Act of the Parliament of the united provinces in 1854 
gave over the lands to the municipalities, avowedly to 
remove all semblance of connection between Church and 
State (b). 

In Australia the framers of the early Constitutions were 
sorely vexed in spirit to provide for the maintenance of the 
influence and power of the Church. The bishop alw~ys 
served on the Council, and he was accorded a degree of 
consideration somewhat remarkable. The bishops naturally 
wore rather opposed to tho establishment of responsible 
government, which meant their disappearance from politics, 
and the question of creating clerical rescrv~; in Australia 
appears to have been under consideration. Fortunately wiser 
counsels prevailed, but the question of the position of the 
clergy of tho English Church in the Colonies remained very 
obscure until the delivery oi the judgments of the Privy 
Council h1 Hw cases of tho actions LonfJ v. 1Yw Bishop qf 

01~pc Town (c) and In 1·c L1mi Bishop of Natal (d). These two 
m1sos settled once and for all the position of the clergy in 
the Dominions. Up to HW5 the practice of the Crown 
had boon to issue I...~otters Patent for the appointment 
of oolonial bishops, by which they were authorized to 
exercise jurisdiction in Church matters over tl.Le members 
of the Church of England in the colony. The former 
case dealt with the position towards his bishop o£ a 
clergyman in the Cape, the latter with the position 
towards the Metropolitan of a bishop in Natal whose Letters 
Patent provided that he was to be subject to the See 41f • 
Cape Town, just as a bishop o£ any see within the p1·ovinc~ 
of Canterbury is subj eot to the Archbishop. It was laid down 

(b) See Hincks, Religious Endowments in Canada (London, 1869), and 
Egerton, Canada., 1908, pp. 124, 169, 201-209. 

(o) lM9o. :('. C. (N. S.) 411. 
(d) .3 Moo. P. C. (N. S.) 115. 

• 
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clearly by the Court that the Letters Patent in either case 
had no legislative force whatever. In both oases the Colonies 
concerned were conquered or ceded Colonies, and, if the 
Letters Patent has been issued before the grant of a repre
sentative legislature, the right of the Crown to confer juris
diction in religious matters would have been beyond dispute, 
as the Crown has full legislative power over a conquered or 
ceded colony. But in both oases the Letters Patent dated after 
the grant of representative (e) institutions to the Cape, and in 
accordance with the ease of Octmpbelt v. Hall (f) the attempt 
to legielate by royal prerogative no longer could be successful. 
There remaine~, then, only the question whether in either 
case there could be implied a contract to submit to the 
quasi-jurisdictional powers of the bishop, and it was held 
that in the case of Mr. Long this might properly be inferred, 
but not in the case of Bishop Colenso. On the other hand, 
it was emphasised that the appointment itself was perfectly 
legal, and the Exchequer (g) was found liable to pay the salary 
of the bishop, when it attempted to carry the decision to the 
logical conclusion that the bishop had no loc·us standi, while 
the Court expressly held that the title and precedence of a 
bishop were within the prerogative of the Crown to create 
anywhere. 

The result of these famous decisions, which were justly 
· admired at the time, at once reduced the position of the 
Anglican Church to an admirable simplicity, viz., that held 
by all other religious bodies in the Colonies, o£ voluntary 
associations for purposes of worship (h). The ecclesiastical 

• • 
(e) The judgment evidently means that, though it speaks only of an 

independent legislature. But a non-representative legislature does not 
e:>..clude the prerogative, despite Anson, Law of the Constitution, II. 428. 

(f) 20 St. Tr. 239. . 
(g) Bishop of Natal v. Gladstm2e, L. R. 3 Ex. l. 
(h) A Cape Act (No. 5 of 1875), three years a:fter responsible government, 

abolished the endowments of the Civil List Ordinance vf 1852. 

1(, s 
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jurisdiction did not disappear, but it oeased to be deemed 
part o£ the law o£ the land. It could not be executed in 
any other manner than by approaching a civil tribunal and 
asking t.hat tribunal to enforce it, in the same manner as a 
tribunal may, i£ it think fit, enforoe tho decree of a Court of 
Arbitration. In fact, tho matter reduces itself to a oon
sidero,tion how frn those who join the Anglican Communion 
are bound by qua.~i-contmct to fulfil certain obligations 
towards their spiritual suporiors. 

The Imperial Government, on the resuH o£ the cases in 
question being appreciated, determined to stop :for good the 
issue of Letters Patent oroating colonial hiRh~prics, nnd they 
nppliBd this rule even to oases in which unuer the prorogntivo, 
as in conquered or coded eolonios, or by Act o£ Parliament, as 
by tho Dritish Sottlomonts Aet, 1887, the Crown has power 
to legislate, by JJottem I'aimlt, for the Colonies. Simul
tanoomlly the Crown rononnoed, of course, its control over 
the appointment of colouial bj~hop~, whose choice now lay 
entirely in tho hands of the ehurches. But in order for· a 
colonial bishop to rooeivo consecration from a bishop o£ the 
Anglic:m Churoh n mamiate :from the King is sEll nooessary, 
whidt is applied for by tho Arch1Jishop o[ Olmtcrblll'y, and 
whioh m:upowors tho bishop in question to conseorate the 
proposed bishop, but whieh does not put forward any claim 
to confer the power of exorcising jurisdiction of a properly 
legal character. But colonial bishops can nnd do freely con
secrate other bishops (i). 

The result of the withdrawal o£ the Crown from any • • 
connection with the Church in the Colonies has been the 
growth of independent hierarchical bodies, which owe their 
juridical constitution to Acts of the local Parliaments, incor
porating them and cOnferring on them certain powers. 
Their position is, therefore, precisely simila1· Lo that of the 

(i) Of. Anson, Law of the Constitutirm, II. 427-430. 

• 
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Anglican Churches of Scotland and of Ireland; they; are 
independent of the Anglican Church in England, though 
they remain in communion with it and· are on terms of close 
relation. But as was pointed out as early as 1873 by the 
Bishop of Wellington (i), at the opening of his diocesan 
synod, the Church of England in the colony is " a branch of 
the Catholic Church, independent of all control from any 
other branch of the Church whatever. No other Church has 
any right to legislate for it. No appeal from its decisions 
can be carried to the courts of any other Church. It is in 
the same relation to the Church of England as the Church o£ 
Ireland, or the""Church o£ America." In matters o£ doctrine, 
unlike the Anglican Church, the Privy Council has no autho
rity over such a Church, save in so far as the Privy Council 
in interpreting a question of civil right, such as a trust deed, 
might find it essential to examiM into the doctrines o£ the 
Church (k). Like all voluntary associations it falls under 
the civil jurisdiction of the Courts, whenever questions arise 
either of the rights of the members £ntcr se, or of the members 
and the outside public, but otherwise religion and the State 
are·utterly separate. 

There is, however, a real sense in which it may still .be 
said that the royal supremacy exists. The Act 1 Eliz. c. 1, 
asserts for ever that the only power or jurisdiction within the 
realm, including all her Majesty's dominions, is annexed to 
the Imperial Crown, and specifically denies the right of any 
foreign potentate to intervene in affairs of either spiritual 

• or. temporal jurisdiction. This statement was especially 
mentioned in the Act o£ 177 4, by which the Roman Catholics 
o£ Que bee were secured in the free exercise o£ their religion, 

u) Cited by Todd, Pcwl. Govt., p. 416; 
(!c) .As the House of Lord.s had to do in the ·case of the Churches--'Free 

and United Free-in Scotland ; .Free Church of Scotland (General As•emMf! 
of) v, '(/1fertoun, L. R. [1904].4. C. 515. • 

s2 
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and the royal Instructions to the ill-fated Duke of Richmond 
on his appointment in I 818 as Governor-in-Chief over the 
two Canadas especially mentioned ( l) that the Homan Catholic 
Church was not to he given the position of an established 
church, and that "all appeal A to a oonespondence with any 
foreign ecclesiastical jurisdiction, of what nature or kind 
soever, be alJsolutely forbidden under very severe penalties." 
This state of affairs is still technically in force, and appeal to 
the Pope :from Canada is illegal and unconstitutional. In 
point of fact, of course, 1:he power of the ro})t\ over Quebec 
is very great, and an nltra.montano legislature. actually paid 
to the J osnits, in lR88, tho value of th0 eonfi~catod church 
lands in the Lower l>rovinco. Tho Dominion government 
made no attempt to intorfero, on the ground that their action, 
howHver injudicious, was entirely n maHPr for the legislature 
of (tuobec, though t.ho nmUn~raised a good deal of feeling in 
Pa.rliament, and a motion for disallowa.neo was brought in. 
Pract,ica.lly, from some points of view, the Boman Catholic 
Chnreh might be deemod t,ho Jjjstn.blished Church of the pro
vm.ce. But t}w groa.tor part of ed.neational difficulties in the 
provinces of Ca.nada h:wo nrison out d religious disputes
tho Rom::tn Catholic party insists on n, special odnr.n.t.ion for 
Catholic children, and t:he other side insist that such education 
should be provided at the special cost of the people who 
desire the unusua.l teaehing, and not at the expense of tho 

. government. In New Brunswick, Prince Edward Islu.nd, 
and Manitoba the strife has been very serious, and in the 
latter case ended (m) in the ruin of the Conservative gover~- • 
ment. 

CCJ House of Commons Papers, .1837,38, xxxix. No. 94, pp. 71, 72; 3l Geo. 3, 
. c. 31, s. 3fi ; d. Egerton, Canada, pp. 332, 333 ; and for education, ibid. 

pp. 319 seq.; and for the Quebec Act, Lef~y,Legi•Zati·ve Power in Canada, 
Pl?··· 223, 224; Canad~ House of Gammons Debates, 1889, pp. 812 seq. 

(m) Can:tda House of Oom4nons Debates, 1896, 

• 
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In Natal there still remains a small remnant who belong to 
the Church . of England proper, as distinguished from the 
autonomous Church in communion with the Anglican Church 
which arose as a result ·of the decision in Bishop Colenso's 
case. It cannot, however, long survive the :fad that it has no 
bishop to ordain priests, as, despite sever-al appeals, the Arch
bishop of CanteTbury does not feel entitled to encourage a 
rival body to the Church which is in communion with the 
Anglican Church (n). Similar autonomous Churches exist in all 
the other Dominions. But in Newfoundland a considerable 
measure of p.~Jlitical power rests with the Roman Catholic 
archbishop (o). There was recently published in the papers of 
the colony an interesting dispute as to his Grace's action in 
the matter of the proposed appointment to the executive 
council of a member of Parliament, who is now in opposition. 
It was freely asserted and admitted that the archbishop was 
asked to secure the appointment of the gentleman in question, 
and that he was ready to do so. Except in Quebec there 
can hardly be any parallel for so strong religious influences 
being brought to bear on a political issue. And in Canada, 
it must be remembered, the Supreme Court has unanimously 
held that an election for the Dominion Parliament was void 
because of the interference of Roman Catholic priests with 
the voting of theiT parishioners (p). 

(n) Parl. Papers [C. 5489]. 
(o) Evening Telegram, .Jan. 24th and 25th; Daily News, Jan. 27th; Evening 

CMoniole, Jan. 24th, 1908. 
•(p) Brassard et al. v. Langevin, 1 Can. S. C. R. 145. 
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CHAPTEH. XIV. 

JUDICIAL APPEALS. 

his now fully established (r~) that the Crown is entitled to hear 
appeals from the decisions of all colonial Courts, save in such 
caRes as the prerogative right has boon expressly taken away . 
by legislation. rrhis right in tho main rests on the pre
rogative of the Crown as, in the last res01·t, the :fountain of 
justice, and preserves in a m1w form the jurisdiction of the 
King in his Council. 'l'he st;ll;utes affecting tho constitution 
of the tribunal before whieh tho appeals a1·o held for the most 
part merely recognise tho app0als as existing, and do not 
purport to givo them logisla.tivo sm1ction, hut tho Act 
7 & 8 Viet. o. 60, s. 1, doeR exprossly overrule any limitation 
on thfl power of bringing an appoal direct from inferior Courts 
in the Colonies, thoro having formerly oxir;ted restrieti.ons on 
the bringing of appettls from Courts othor than Courts of 
error or appeal. But though, strictly speaking, appeals CfLn 
be brought direct from any Court with the permission of tho 
King in Council, such appeals are praction1ly never allowed 
save in cases like those of the Canadian provinces, or the 
Australian states, where the Court from which appeals arre • 
brought, though, no doubt, not the highest Court of Appeal 
available, since appeals can be brought to the Federal High 
Courts, is still in itself of the status of a Court of Appeal (b). 
There are, of course, the strongest grounds of convenience 

(a) Most recently in In re Wi Mat~<a's Will, L. R. [1908] A. C. 448. 
(b) But d. Sir R. Stout's complaint in Parl. Pape1·s [Cd. 3524], p. 195. 

• 
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and policy in favour of this mode of procedure ; the Judicial 
Committee is not to be troub)-ed with minor cases, or with 
cases which have not received the fullest consideration from 
the Courts below. 

Similar grounds of convenience render it essential that 
criminal appeals should be very rare. They are by no means 
unknown, but the established rule is that they shall be 
received m:tly when some grave matter of principle is involved, 
which would be likely to act as a precedent for the future, 
and which seems to result in some substantial and serious 
injustice. Ap.peals on mere points of form or technical 
inaccuracies aJ,'e never allowed, even in civil cases. A further 
prevention of the bringing of criminal cases lies in the fact 
that in each instance at present special leave to appeal is 
required, and no colonial Court has now any authority to 
grant leave to appeal. In the Uominion of Canada a further 
step has been taken, and under a Canadian Act of 1887 (c), 
which was duly sanctioned, the power of the Privy Council 
to grant leave is formally taken away, so that in criminal 
matters no appeal at all lies from the Supreme Court of 
Canada to the Judicial Committee. 

In civil cases appeals are of. two kinds, either by right 
under conditions framed by local legislation or by Orde:t' in 
Council, or by special leave. Appeals as of right are usually 
permitted only in cases where the subject-matter involved 
is of considerable value, the amount varying from 500t. to 

• 2,0001. in different Colonies, according to their social condi-
• ti~s, and only from final decisions,. Notice of appeal 

has to be lodged within a certain . period, and security 
given for the payment of costs, &c. Where the conditions 

. are fixed by local Act, the limitations are imposed, of course, 
as part of the ordinary law of the colony. In some cases the 

(c) See now Rtvised Statutes, 1906, c. 146, s. I 025. 
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limitations are fixed by imperial charters which have legisla
tive effect, either because they were issued in virtue of the 
prerogative of legislation for ponquered Colonies, or because 
they have been confirmed by Imperial Acts. In other cases 
they are limited by Order in Council, made under the distinct 
prorogatiVi-l right to decide at tho pleasurfl of the Crown the 
conditions on which the right to receive appea.ls will be 
exercisRd, and it is still oplm to his Majesty to limit in this 
way the right of appeal from the Courts. of self-governing 
Colonies over which he has no legislative power. 

Appeals by speeialleave are subjcr;t to no GQnditions what
over beyond thoRo applied by the .Twlieinl Committee on the 
occasion of erwh appeal. 'l'hey will ouly be allowed when 
some substantial issue is at stake, but if that is esta.blished 
they will be grani:oll oven if the sum involved is trifling. 
But in all on.Rns npprmls will •not bo dooidod if the grievanee 
in question lms lmrm l"l'movnd, whether by logislatinn or 
otherwise, sinr;o thn appeal was ontorod, as tho Oourt exists 
for th0 considorai:ion of r-mbsta.ntial griovanees only (d). 

Tho jurisdiution of tho Privy Council has not gone un
quost.iono(l of roc:ont yoars; donlltR lmvo frooly been expressed 
of its cnmpotoneo i;o doal satiRfaetol'ily with. tho eompliented 
questions of eolonin.l law brought hofore it, and stress has 
been laid on the desirability of having local points of law 
settled locally. Stress has been laid in reply on tho 
advantage of having a neutral tribunal to decide matters 
which may raise great political feeling in a colony, while • 
steps are being taken to revise and simplify the procedra-e • 
of the Court, and advantage has been .taken of the power to 

(d) Of. Tarring, Law rel<tting tn the Colonies, ed. 3, Chap. V.; L. R. [1908] 
A. C. 214 (a very extreme case). Other rules are that an appeal from the 
Superior Court of Canada or the High Court of Australia will only be allowed 
on very grave grounds, and scarcely at all if the appellant has taken a ca.se 
from a Superior Court of a province or state to the Federal Court. Of. 
lJaily Teleg1·aph Newspaper v. M'Laugldin, L. R. [1904] A. C. 777. 
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add colonial judges given by the Act of 1895 to appoint to 
it members of the bench of the Dominions. Too much need 
not be made of its value in preserving a general uniformity 
of law throughout the Empire, for not only is the system of 
English law which the Court knows best not in force 
in South Africa and Quebec, but also much of recent 
colonial legislation has been directed towards the alteration 
of the fundamental principles of the English common 
law. On the other hand-and this is often overlooked 
-the Court does perform an invaluable service in 
constitutional• matters. Its judgments form a standard 
by which questions of the relations of Imperial Acts 
and local legislation can be regulated throughout the Empire, 
and, just as a Supreme Court is a necessary adjunct to a 
federation, the existence of the Privy Council seems eEsential 
to an Empire. Moreover, th: Court can alone deal satis
factorily with the doctrine of the royal prerogative. The 
prerogative, it has been repeatedly laid down (e), is the same 
all over the Empire, except so far as it has been lessened by 
local legislation (which includes a code of law introduced by 
tacit or express act in a ceded colony like Mauritius, or a con
quered colony like Quebec) binding the Crown, and, if so, 
one Court is required to set forth consistently its nature. 

These theoretic arguments were not accepted by the 
framers of the Australian Constitution, and in the shape in 
which the Australian Constitution Bill was presented to the 
BI-itish Government every question affecting the interpreta-
• tion of the Constitution of the Commonwealth or of the 
States was excepted from appeal to the Privy Council, save 
when the public interest of some other part of his Majesty's 

(e) Of. L. R. [1892] A. C. 437, at p. 411; Col. Govt. v. Laborde, Mauritius 
Supreme Court I!eoisions, 1902, pp. 20 seq. (with which, as explained above, 
I agree, but not with the dicta of. the Court as to treaties). 
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Dominions was involved (f). This clause caused a good deal 
of discussion and dispute, but eventually the· government 
accepted a compromise which excluded from the category of 
appealable cases all those involving the rights inter se of any 
state or states and the Commonwealth or of any states, except 
if the Court should decide to grant a certificate providing 
that the matter was one on which a.n appeal to the Privy 
Council should lie. In other matters no appeal lies of right 
to tho .Tudioial Committee, but tho preroga.tive right of 
granting special leave remu,ins untouched, in this respect 
reseml::iling the case of Canada, where no appel'lllios of right 
from the Supreme Court. 

It was pointed out in the P:trliamentm·y Debates in 
England ·at tho tinw tlmt U10 provision would lea,d to serious 
confusion and ineonvonionce, in view of the fact that the 
apper•l from the State High bourts romu,ined unaffected by 
the Act, which merely added an appeal to the High Court of 
Australia as au altomativo mode of procedure, but did not 
aboliHh i:ho appeal to the J>rivy Council. It was shown that 
a case involving issues between two states, or a state and the 
Commonwealth, might be t:~ken to the Privy Council and 
decidotl in ono sense, while a similar ease carried to the High 
Court wouhl to decided in the opposite sense (g). In reply, 
it was argued veq confidently that the High Court, being 
generally subject to 11aving its judgments revised by tho 
Privy Council, would accept the decisions of tho latter as 
binding. The argument wa;; not at all cogent, inasmuch 
as it was the view of the framers of .the Act that the pro~ 
visions should secure the decision of Australian constitutional 
questions by the High Court, and in fact the High Court, on the 

(f) 8ee Commonwealth of A.ust1·aZia Comtitution Bill Debates, \8"a. (Wyman's, 
1901). 

(g) Ibid. pp. 25, 26, 109 (Lord Russell of Killowen), 101 (Lord Davey), 
67 (Mr. Haldane). 

• 
• 
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occurrence of such a dispute, refused to accept the view of the 
Privy Council (lz). The dispute arose out of the question whether 
a state government could levy income tax on the income of a 
federal official. The Privy Council held that it obviously 
could, as its powers of taxation were not affected in this 
regard by the Constitution ; the High Court held that it 
could not, inasmuch as the use of the Ifower might conceiv
ably enable the states to paralyze the action of the Federal 
Government, an argument used in the United States by 
Chief Justice Marshall (i). The position was absurd, and the 
solution amusi~. The Federal Parliament in 1907 hastily 
passed an Act providing that the states could levy income 
tax on the salaries of Commonwealth officers, though if, as 
the High Court held, the Constitution forbad this, the change 
should have been made by a formal amendment of the 
Constitution, which, however, ;ould have involved much 
trouble and delay. More satisfactory was its remedy for 
future disputes. It passed an Act under the power expressly 
given to it by the Constitution (k) of deciding what Courts 
should exercise federal jurisdiction, a term including any 
question arising out of the Constitution. This Act does not 
deprive the appellant in a state Court of the right assured to 
him by the royal prerogative of appealing from any final 
decision whatever of such a Court, but it does secure that no 
state Court shall ever give a decision on any matter involving 

. th.e rights t1zter se o£ the Commonwealth or states or two states, 
• by providing that any case in ·which such issues ar~ raised 

~ ah~Lat once be transferred to the High Court, ~han, p£ 
··ooursec;We .clause o£ the Constitution limiting appl'iala,to .. th~ 

c'_·.,t;:_:j,_~·,-.,V;;"·~~:~~:;~_'>;-~:}·· -. :: _ _---:._\: '_ . ' , ···:'·.<·_:.";;--'. ,· .·.'' 
'f' :'!(a)•iMl¥~pp~ 113 (L<Jrd Selborne)~ 117 (Lord Alverstone), 85 (Sir R. Filliay). 

,·~ ·• ·~,v: .. we{Jb, l.C. L;~,fi,85;vWebb. v •. Outtrim, L. R,.p9g7] 
· ){' . v; •dqmirwsri·ofTaihfdivn:,Wt/f!!J South Wa.les, 4 0~ L• :a;;. l087; 

. . .. ··.. • llZS; ~)J.d J;h:e last tvt~·cases. on appeal iii t}l:e !>rj.V,y 
- i/Jli; 398; L.~iR)[19Q8- '" 4 .. · ,.~ iYt {2).) H~? . . 

- ' ":tt::· :;· 
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Privy Council from the High Court will come into operation. 
1'he device is ingenious, and terminates satisfactorily a 
position whioh threatened to become a nuisance (l). 

While the CmnmonweaUh Constitution Act only limits in 
this one point the right of the Oouneil to grant special leave 
to appeal, it expressly permits tho Commonwealth Parliament~ 
to legislate, impm;ing fmther limit~tions, subj oct to the 
proviso that any sucl1 legisbtion must be resP-rved for the 
consideration of tho Home Government. It has boon 
argued front this oxprosf:l permission and rtlso on general 
grourtds that the rule is that, save by .Jmporial Act, 
there is no power in a colonial legisbture to limit in 
any way tho royaJ prerogative, at any rate, as far as 
appeal8 aro ormooTnml. This viow, howovor, is not tonable, 
for it ignorm; tl10 oxif:ltmwo of the Canadian Act o£ 1887, 
abolishing- all appPnJF' hy s~eoial leave on criminal mattei'S 
from tlw Ruprome Oomt of Canada, the validity of which has 
nevor boon quPstioned by tho Imporinl Government. Not on 
more gorieml grcmnds doo}:l it appear poRsiblo to maintain the 
doctrine; Llwro j::; no Rpocial snoredness about the right to 
grant leave of appoal to oxompt it from ohrmge by a colonial 
Act sanctioned by the Governor, ~1nd not disallowed by his 
Majesty's Government. 

There is, however, one whole class o:f cases, which is exempt 
from the ordinary rule of judicial appeal. In Theberge v. 
Laudry (m) the appellant had been elected a member of the 
Legislative Assembly o£ Quebec, and had afterwards been • 
uns~ated · by the Supe1·ior Court on grounds of corrU\)t • 
practices. The Corrupt Practices Act o£ Quebec, under 
which proceedings were taken, provided that the . ~e6ision o£ 
the Superior Court in such a case should not be s~S<l~Pti?lo 

(l) Cf. my article, Journ. Soc. Oomp. Leg~, 1908/ . 
(m). L. R. 2 App. Cas. 102. C£. Holmes v. Angwi1t, 4 C. L.. ~· 297/; anq. 

cf. Moses v. Parker, Ex parte Moses, L. R.;(l896J,A.. C. 245, · 
' '1 •,-, ,·'_., 
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of appeal, and special leave to appeal was refused. The 
ground of the refusal was explained in the subsequent case of 
Cushing v. Dupuy (n) as depending entirely on the peculiar 
character of the subject-matter of the appeal, and not on the 
w.ords of the statute, which did not purport to limit the 
prerogative. The duty of deciding upon disputed elections 
is not one which properly devolves on the executive power or 
is pm·t of the royal prerogative, and accordingly the Privy 
Council was not desirous of extending its scope to the con
sideration of cases of this kind. The Commonwealth High 
Court has adopted the same doctrine. 

Various sugg~stions have of late been under consideration 
for a change in the nature of the final Court of AppPal for 
Dominion appeals. In 1902, at the Colonial Conference of 
that year, some stress was laid on the suggestion that there 
might be created a Court of .final appeal for the whole 
Empire, including the United Kingdom, there being a 
general impression in the Colonies that the Privy Councillors, 
who are also members of the House of Lords, devoted more 
attention to their duties in that Court than in the Judicial 
Committee. The suggestion was not, however, found to be 
practicable, as the legal authorities of the United Kingdom 
were not desirous of making any alteration in the composi
tion of the House of Lords as a Court of Appeal, and at the 
Colonial Conference of 1907 it was frankly admitted that no 
change was in contemplation as regards the composition of 
the tribunals. It was, however, agreed that it was desirable 

• to .consolidate and simplify the practice of the Privy Council 
as regards appeals, and plans to effect this end are under 
consideration. Some resentment against the Privy Council 
was created in 1903 in New Zealand by the terms of a 
decision of their lordships in the case of Walli.s v. The 

(n) L. R. 5 App. Cas. 409. Cf. In re Wi llfatua's Will, L. R. [1908] A. C, 
J48, .. 
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Solieitor-Geneml qj' New Zealand (o), where the Privy Council 
passed strictures on the colonial Court as being too ready to 
yield to executive control, a chnrge .indignantly repudiated by 
tho Comt, which retorted on the rri:vy Council by accusing 
it of delay in giving its decisions, of ignorance of the laws 
and circumstances of tho. colony, and so forth, and the feeling 
of discontent with the Court is clearly still alive to-day in the 
Dominion, though not shared by the Government. 

On tho other hand, in the recent negotiations for the 
foundation of a fedoml union in South Afrioa, the prinoiplo 
of maintn.ining the supreme authority of the Privy Council 
has been maintained. It is thoro proposed •that no direct 
appeals to the Privy Council should be allowed from any 
Court sn.vo the final .Federal Court of Appeal itself, and in 
all probability the rLppoals from that Comt will only lie as a 
matter o\' gra.eo on special l~ve boiDg gra.uted by the Privy 
Council. But the right to grant sueh special leave will not 
be onrtailml in any way, thus loaving the Privy Council to 
perform tho same useful services to South Afrioa as to the 
Dominion of Canada as regards thn intorpr()tation of the 
Oon,;titution. 

It is, however, possible that in this and other oases there 
may be a delegation to the colonial Comts o£ part o£ the 
prerogative to grant special leave to appeal. 'l'he present 
procedure of a referenoe to the Privy Council for leave, and 
then the aotual hearing of the appeal, is olumsy in the 
extreme, and a ohange would seem on all grounds desirable 
and free from objection, it remaining always with the Pri>;r • 
Council to grant special leave, even where a lower Court 
could have granted such leave and has refused so to do. 

Besides its powers of hearing appeals, the Privy Counoil 

(o) L. R. [1903] A. C. 173. See also all the complaints in Parl. Papers 
[Od, 3524), pp. 179 seq., and th~? discussion in (Cd. 3523J, pp. 200~230; 
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has an extraordinary power of deciding matters referred to 
it. By sect. 4 of the Act 3 & 4 Will. 4, c. 41, the King 
may refer to the Judicial Committee any matter other than 
appeals which his Majesty may think fit, and the Committee 
is bound to consider and decide the matter as if it were a 
legal appeal. The chief use of this section in colonial 
mattei'S has been in connection with the removal of colonial 
judges on petition from the colonial legislature, as in the 
case of the Repnserdrd£ves of the Island of Grenada v. Sander

.son ( p), but the same power has been used with especially 
useful results in the case of disputes between provinces in 
Cana¢la; for iri;tance, in 1878 the Privy Council adjudicated 
on the joint request of the governments of Ontario and 
Quebec on certain disputes as to the division of assets and 
liabilities between the two provinces, and the dispute between 
the governments of N ewfoundla.ud and the Dominion as to 
the exact boundaries of Labrador will be settled in this 
manner (q). The advantages of the procedure are obvious, 
because there is thus obtained a definite ruling on the whole 
matter at issue, while in any individual case the matter is 
presented in connection. with a particular subject-matter, which 
renders the Court unable to arrive at any general decision. 
On the other hand, the Crown will not refer matters to the 
Committee, unless they are such that the Committee has a 
proper right to intervene. For example (r), in 1872 the 
government refused to refer to the Council the question of 
the fact whether certain enactments of the legislature of 

• Nlw Brunswick on the subject of schools were such as to 
g1ve the Dominion Parliament power to pass remedial 

(p) 6 Moo. P. C. 38; cf. also Mr. B. Walker's case, Times, Nov. 6th, 
1908. 

(q) Cf. also Tarring, Law relating to the Colonies, ed. 3, p. 204, n. 1; Harrison 
Moore, Commonwealth of Australia, pp. 241, 242. 

(r) Cited in Parl. Pape?'s [C. 2445], p. 121. 
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legislation under sect. 93 (4) of the British North America 
Act, HW7, on the ground that the Queen in Council had no 
power to determine the matter, and .tlie decision given would 
not be binding on the parties in Canada. So, in 1879, the 
Socretary of State declined to refer to the Privy Council the 
question of the right of the Dominion Government to dismiss 
the Lieutenant-Governor of (}uebec, because the Dominion 
Government were not a party to the request for a reference, 
and the reference would not have bound them (.s). 

It is, indeed, teehnically eorroot to say that, even in tho 
case of a joint roforeneo, tho decision is not legally binding 
on the parties; but in effect it would be binCI.'ing, inasmuch 
as any action takon under it would no doubt be held by the 
Privy Conuoil to he legal or not, so far as it was in con~ 
formity with its dooitJion. It is tr1w that the Privy Council 
is not hound hy it::; own doois~ons, hut there is pmetionUy no 
prohahilit,y ol' it ever npsottiug a decision arrived at on an 
agreed oaso, iu whiul1 presumably all thA relevant facts 
would he given (1). 

(s) Cited in l'm·l. l'trJH'?'s [0. 21Aii]; d. [0. iJ1B9], p. 14. 
(t) For thiN ebapter·, d. Snf!'orc1 aud Wheeler, !'ri?';lf (Jonncit l'motice, 1901. 

• • 
• 
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CHAPTER XV. 

THE JUDICIARY. 

IT necessarily follows, from the nature of the relation 
between the Dominions and the Mother Country, that the 
utmost import~l}-Ce attaches to the independent position of 
the judicial authorities of the Dominions. The supremacy 
at once of the Imperial Parliament and of the colonial 
Constitution over the ordinary colonial legislation are 
dependent for their actual effect on the decisions of colonial 
Courts. It is true that wrong d~cisions ou these points can 
be reversed on appeal by the Privy Council, but the cost of 
appealing to that tribunal would certainly in many cases 
preclude such action, and the essential consideration for the 
suitor is that he should be able to receive redress without 
undue delay and cost. This result undoubtedly is contributed 
to by anything which gives judges security of tenure; the 
mere fact that a judge cannot be removed by the executive 
has an excellent result in opening his mind to receive more 
general considerations than would naturally present them
selves to an executive officer. A member of a colonial 
Ministry is naturally more anxious to give effect to the policy 

.d.et.lrmined upon by his colleagues and himself than to 
secure the rights of those who may oppose his schemes, and 
in such cases it is too much to expect that powers would not 
be strained, it it were possible by ordinary executive action 
to remove the offending judge. 

The judiciary in all the Dominions has accordingly been 
adequately protected against hasty dismissal by the executive 

K. T 
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government under the terms of the Constitution Acts. In 
Canada (a) the judges of the Supreme Court, the Court of 
Exchequer, the Superior, District and County Courts in the 
provinces, save the CourLs of l'robate in Nova .Scotia and 
New Brunswick, are appointed by the Federal Government 
to hold office on good behaviour, but subject to removal in 
the case of judges of the Superior Courts by the Governor
General on an address from the Senate and Honse of 
Commor~s. Provision has also been made by a Canadian 
Act (b) for the removal of other judges on grounds of ill
health, old age, or inability to perform their duties, or from 
incapacity or misbehaviour; but in these o~ses due notice 
must be given to the judge of the charges, and they must 
be investigated by a commission of enquiry which consists o£ 
judges. 'l'his provision thus allows judges to be retired 
with less diHiculty than by the more formal method of 
addresses by l'arliamont, bnt tho procedure amply safeguards 
the interests of the judges (c). 

In the case of tho Commonwealth (d) the Constitution 
expressly lays down that tho judges shall he appointeq by the 
Govornor-Genoml in Oounoil, and shall only be removed by 
the same authority, on addresses having been presented by both 
Houses of Parliament in the same session praying for removal 
on the ground of proved misbehaviour or incapacity, while their 
salaries cannot be diminished during their tenure of office. 
It will be noted that proved misbehaviour or incapacity 
is necessary, and the question arises by whom the proof is to 
be obtained. Probably, in any such case, there would b{P a • 
preliminary investigation by a commission appointed ad hoc 

(a) British North America Act, 1867, ss. 96, 99. 
(b) Revised Statutes, 1906, c. 138, s. 28. ' 
(c) In the last resort the judiciary i~ dependent, as in England, on the 

legislature. Of. Harrison Moore, Commonwealth of .Australia, p. 279. 
(d) 63 & 64 Viet. c. 12., s. 72 of Schedule. 

• 
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by the Parliament, as was done in Canada in oases of proposed 
removal in 1867 and 1877. 

The provisions in the case of the Commonwealth have been 
followed in the case of the Transvaal and the Orange River 
Constitutions in their entirety except that the address 
contemplated by the law is a joint one from the two Houses. 
There is the saine mention of proved misconduct or incapacity, 
and again the mode of proof is left for the legislature to 
decide. Presumably the legislature would embody in its 
address a statement that the misbehaviour or incapacity had 
been proved, ~pd such a statement would be sufficient for the 
Governor in Council to act upon (e). In the case of Victoria 
and Tasmania the power to remove is only to be exercised, 
on an address, by the Governor, not , the King, and no 
mention is made of grounds being given. 

In all these oases the deoisio'h as to dismissal must rest in 
the last instance with the Governor advised by his Ministers, 
for there is no compulsion put on the Governor to dismiss; 
the powers given are merely enabling, and a Ministry might. 
conceivably find it necessary to disregard the wishes of 
Parliament, and a Governor could only dismiss them and 
find other advisers. The Governor, however, could not 
refuse compliance v1ith their advico except under the usual 
conditions, either because of an imperial duty, or because he 
thought it was not the real wish of the country, and that he 
could obtain new advisers with a majority in the constituencies. 

The position of the Imperial Government is somewhat 
• d~erent in the remaining Colonies. In them the rule is that 

judges should hold office during good behaviour, and that 
their salaries should not be diminished during their tenure of 
office, but that they should be removable by the Crown on 
the address of. both Houses of Parliament. Provisions to this 

(e) Cf. Harrison Moore, Commonwealth of Austmlia, p. 279; Transvaal 
Letters Patent, 1906, s. 48; Orange River Colony Letters Patent, 1907, R. 150. 

T2 
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effect exist in the Constitutions of N ewfouudland, Natal, 
New Zealand (/), New South Wales, South Australia, 
WesteTn Australia, and Queensland (.r;). These provisions 
differ from those in the Constitutions of the Federations, of 
Victoria and Tasmania, and of the new Colonies which are 
based on those in forne in the Commonwealth, in two important 
respects, viz., the powor to romove is givon to the Crown, not 
to the Governor, and no mention is made (11s also in Victoria 
and Tasmania) of any grounds being roqnired for removal. 

It is apparm1Uy open to any Parliament to ask the Crown 
to dismiss a judge on whatever grounds seem to it adequate, 
and no allegation of proved inoapaeity or ~isbehaviour is 
required on which the address to the Crown should be 
based. In England, on such an address being passed by the 
J>arliament, tho matter would be ended and the removal of 
the judgo would follow as a raatt.or of course; this, however, 
it was deoidod in the case of .Judge Boothby of South 
Australia (h), was not the oase in a colony where the power 
lay with the Crown. It was tho duty, it was hel<l, of the 
Crown to assure itself that the grounds on which the removal 
was aRkod for wore adequate. Bwm in England, it is usually 
laid down that the address should recapitulate the grounds 
on which the romoval is asked, though there are no recent 
cases of such addresses being moved, a threat of an address 
usually sufficing. In the case of colonial judges it may in 
future. be assumed that they will not be petitioned against by 
a colonial Parliament, save on sufficient grounds ascertained 
judicially by a commission of enquiry by the direction of t]l,e • 
Parliament, so that a.ny use of the royal power of refusing to 
act on a petition will be unnecessary. But in law, the fact 
remains that the removal is not a mere ministerial act, and 

• 
(f) See Supreme Court Judges Act, 1858, and 15 & 16 Viet. c. 72, s. 65. 
(g) See Supreme Court Act, 1868 (31 Viet. c. 23), s. 9, 

(h) C£. Todd, Parl. Govt. p. 848, 

• 
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probably the suggestion of Sir Frederic Rogers (i) in his 
memorandum of 1870 on the removal of colonial judges, that 
the case would be at least formally referred to the Judicial 
Committee for report, would be acted upon. If the procedure 
appears anomalous under responsible government, it is really 
no more so than the rule that the decision whether or not to 
grant a fiat in a case of a Petition of Right against a colonial 
government is still vested in the Imperial Government. The 
anomaly, in either case, can be removed by legislation in the 
colony or by imperiallegislation, if deemed desirable. 

As a mer11.-matter of law there seems no reason to doubt 
that the provisions of Burke's Act (f), under which the 
Governor in Council can amove any colonial officer, still 
applies to judges of the Dominions. The Act applies only, 
it would seem, to offices held during good behaviour, as 
decided in the case Ex parte ltobertlion (k), where it was held 
that the Act did not apply to the case of the dismissal of the 
Commissioner of Lands in New South Wales, that officer 
holding merely during pleasure. An appeal from such 
amotion lies to the Privy Council, but it is somewhat doubtful 
whether the Act really applies to any officers appointed 
otherwise than by Letters Patent under the Great Seal of 
England, as at the time of the passing of the Act that was 
the normal mode of appointing the officers whose interests it 
was apparently intended to conserve by the Act, but, in 
discussing the question in 1870, the Privy Council did not 
discriminate between appointments by colonial and English 

• ~a tents; and a further piece of evidence in favour of the view 
that any patent is sufficient to bring an officer within the 
purview of the Act is afforded by the fact that in the Natal 

(i) Parl. Papers [C. 139]; 6 Moo. P. C. (N. S.) App. IX. 
(j) 22 Geo. 3, c. i5. The attempt to repeal the Act, as regards Tasmania, 

by 2~ Viet. o. 'i, is, of course, ineffectual. 
(k) HJ\{oo . .P. 0; 288, 
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Constitution Act of Hl9a there was expressly saved any right 
of appeal to the Secretary of State which any officer possessed 
before the coming into force of the Act, apparently a vague 
and confused reference to the special position o£ patent 
officers ( l). 

In the case of the Federations and Victoria it is very doubtful 
i£ such removal would be possible as the Acts go beyond the 
ordinary provisions and expressly contemplate removal only by 
the Governor-General in Council or Governor on the necessary 
address being rm~sed. In the case of Tasm(tnia and the two 
new Colonies, however, as their Constitutions l'lfst merely on 
a local Act and Letters Patent, the provisions of the Imperial 
Act remain in full force and would override the Letters 
Patent. It is eoncoivable, but not likely, that the procedure 
laid down in tho Act may ~omotimes he followed : it gives, 
however, a logal appeal to the •l'ri vy Council, and this would 
probably prove a bar to its acceptance by any colonial 
government. 

In addition to the secmity against dismissal given by the 
various Uonstitution Aots, the Courts are protected by the 
fact that the executive power cannot increase the., number of 
judges so as to influence tho decision of any case. rrl-w 
creation of an additional jmlgo is now so regulated by .Acts in 
all 'the Dominions that, whatever the prerogative rights of 

. the Crown may be in England, the increase of the colonial 
bench would in all cases require an Act of the legislature, and 
obviously i£ such an Act were possible it would be equally 

• • 

,(l) In the case of Newfoundland, judges used to hold at the pleasure of ,the 
Crown, under the Act 5 Geo. 4, c. 67, and could be removed by the Crbwn; 
presumably a petition from the legislature would have been the correct form, 
.as in Chief Justice Boulton's case. In the case of the Cape, judges· can )J<:J 
snspehded by the G<Jvernor in Coun(Jil and removed by the Ctown: .See 

·Charter of Justice (Vol. I. p. 95, of Consolidated Statutes, 1652~1895)'; · ··· 

' ( 

• 
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convenient to pass legislation bearing on the precise point at 
issue (m). 

The presence of colonial judges ou the Judicial Committee 
of the Privy Council is provided for by an Imperial Act (n). 

Like English judges, colonial judges are immune from 
suits (o) in respect of acts-even if oppressive and malicious
done within the sphere of their jmisdiotion (p). 

(m) Cf. Buckley v. Edwards, L . .R. [1892.] A. C. 387. 
(n) 58 & 59 Viet. c. 44, amended by an Act of 1908. 
(o) Anderson v. Got·rie, L. R. [1895] 1 Q. B. 668. 
(p) For the tenpre of judicial office in Natal, see Act No. 14 of 1893, 

ss. 43-45; in Newfoundland, Act No. 3 of 1904, s. 6; in New South Wales, 
18 & 19 Viet. c. 54, Sched. ss. 38, 39; in South Australia, Act No. 2 of 
1855-1856, ss. 30, 31; in Western Australia, 53 & 54 Viet. c. 26, ss. 54-56; 
in Victoria, 18 & 19 Viet. c. 55, ss. 38, 39; in Tasmania, 20 Viet. c. 7. The 
reasoning of the law officers, followed in Todd, op. eit., p. 843, as to Burke's 
Act still applying to Victoria, seems vitiated by neglect to note that the 
power of removal there rests with the ~overnor, not the Crown. The case 
of Queensland (ibid., p. 836) is different. 

• • 
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CIIAPTEH XVI. 

IMPERIAL CO-OPERATION. 

THE system of government which has been sketched in the 
preceding chaJJters is one of markod individuality. Its 
leading characteristic has no real historicaL parallel : no 
power, except Great Britain, has ever consented to foster the 
growth of great communities, which for every practical 
purpose are allowed to mould their own policy, and which 
yet are exempt from the obligation of self-uefence. It is 
true that this freedom carrie; with it certain limitations; in 
the long run the Impol'ial Government controls foreign 
polioy, but, as has been seen in Chapter X., that Government 
is ever ready to secure any possible concessions desired by 
Dominion governments. Stress has been laid on the failures 
of the Imporial Government to acquire various foreign lands 
for the~ Empire, but it is well to remember that the loss of 
the territory which is now German South West Africa was 
due to the delay o£ the Cape Government to undertake the 
pecuniary responsibility of maintaining the administration (a); 
that British New Guinea was annexed as soon as the 
Australian Colonies were prepared to accept financial tespon
sibility (b), and that the failure of British attempts to secufe • 
the New Hebrides have not been unconnected with the lack 
of encouragement given to the British settlers by the 
Commonwealth tariff as against the protection given by the 

(a) Parl. Papera [C. 4190], [C. 4262], [C. 4265], [C. 4290]. 
(b) Ibid. [C. 3617], CS~: 3691], [C. 3814], [C. 3839], [C. 3863], [C. 4287], 

[C. 4273], [G. 4290], [C. 4441], [C. 4584], [C. 4680), [C. 5564]. 
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neighbouring French Colonies (c). Nor can there be a more 
signal proof of the weight of the Dominions in the counsels of 
the Empire than the :fact that the "White Australia" policy 
has received the endorsement of the Imperial Government. 

Recognition of the actual share of the Dominions in 
directing the policy of Empire has been shown by the 
contributions to the Imperial Navy given by Australia, New 
Zealand, the Cape, and Natal. Australasia led the way in 
1887, when, at the Conference of that year, it was agreed 
that the Colonies should contribute annually 126,000l. to the 
navy in retm.;n for the addition of five :fast cruisers and two 
torpedo gunboats to the Australasian squadron (d). In 1897 
the Oape offered to supply gratis a battleship, an offer after
wards altered into a free contribution of 30,000l. a year, to 
which Natal added 12,0001., also a :free contribution (e). In 
1902, as the result of the ~onference of that year, the 
Australasian contribution was raised to 240,000l., for which 
a larger force was to be maintained, while the Cape and 
Natal raised their contributions to 50,000!. and 35,000l. a 
year respeoti vely (f). At the Conference of 1907 a change 
of opinion appeared in the views of the Commonwealth 
Government, which desired to devote all its payment to local 
defence : the question is still under discussion with the 
Admiralty, and every aspect, constitutional and naval, is 
adequately dealt with in the Commonwealth Debates for 
1908, in which special stress was laid on the declaration of 
the Prime Minister of Great Britain, in welcoming the 
Imperial Conference of 1907, that the obligation of the 
Imperial Governme:ut to defend the Dominions was not 
conditional on any contributions from those Dominions, and 

(e) Ibid. [Cd. 3288]; see especially pp. 63, 64, as to Samoa. 
(it) Ibid. [0. 5091]. 
(e) Ibid. [C. 8596]. 
(f) Ibid. [Cd. 1299]. See An~tralian Naval Agreement Act of 1903. 
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was a necessary corollary from the imperial control of foreign 
affairs (g). The Cape and Natal have also arranged to 
appropriate part of their subsidies to the encouragement of 
local naval reserves, while, since 1902, Newfoundland has 
paid 3,000!. a year towards the cost of a, naval reserve there. 
New Zealand, on the other hand> by an Act of 1908, has 
increased, from 40,000!. to 100,000!. a year, her contribution 
to the Imperial Navy, and has exprf.)ssly disclaimed any idea 
of making the increase conditional on local defence. 

The problem of defence and of control of foreign policy is 
as yet not capablt~ of solution: the Dorninion~.nre relatively 
too wonk a.s oompared with the mother-country to render any 
federation reasonable, and nothing save federation promises 
to solve the problem. In tho meantime value attaohes to the 
growth of the Rystern of co-operation between the different 
parts of the J:'Jmpire, which lm1! been increasing in strength of 
late years. rrho assistance given in men by the Colonies 
during the Boer war has been an essential feature in the 
consolidation o£ the Empire, and Mr. l~yttelton readily 
acknowledged that the govemments of the Colonies were 
entitled, both generally and also on this account, to express 
an opinion on the subsequent introduction of Chinese labour 
into South Africa (h), while there is a very significant change in 
tone between the replies onoe sent to " Home Hule " petitions 
from the Colonies and those recently returned to Canada and 
Australia (i ). The same tendency shows itself in the final 
passing of the imperial legislation, first removing any legal 
disability from the children of marriages with a decease<i 
wife's sister, legal in the Colonies but not in England (k), and 
then abolishing the civil disabilities in England itself. 

(g) See Parl. Papm [Cd. 3523] (on p. 5 of which will be found the Prime 
1\iinister's speeoh), [Od. 3524], [Cd. 4325]. 

(II) Ibid. [Orl 189.5], l'P· 54, :.l:l::l (Cape), 231, 327 (New Zealand). 
(i) Of. Ibid. [0. 3294], with [Od. 1697], [Cd. 2821], [Cd. 3159], [Cd. 3187]. 

• (k) Ibid. [Cd. 2398]. 
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The formal expression of this spirit of co-operation is seen 
in the Colonial Conferences. ~he first, that of 1887, was a 
very informal body, and included statesmen of varying 
degrees of importance who happened to be in London for the 
late Queen's Jubilee. Its most important work was its 
discuBsion of colonial defence, and the inauguration of the 
Australasian contribution. The next Conference, that of 1897, 
was a much more formal body and included only representa
tives of the several governments of the responsible government 
Colonies, viz., the eleven Prime Ministers invited to the 
celebrations of_.the sixtieth year of ht>r Majesty's reign. It 
was then definitely decided to hold future Conferences. This 
resolution was carried out in 1902, when a formal Conference 
was held, advantage being taken of the Coronation of the 
King to assemble the Prime Ministers of the various 
Dominions along with other leading Ministers. No invitation 
was given to the Australian States, a proceeding protested 
against, in 1907, when the next Conference was held. That 
Conference resulted in the important decision to render 
permanent the constitution of the Conference, at the same 
time changing its title to that of" Imperial Conference," and 
constituting the Prime Minister of Great Britain ex o.fficio 
President, the Secretary of State for the Colonies taking the 
chair in his absence. Henceforth the meetings are to be held 
every four years, and a secretariat under the control of the 
Secretary of . State is to attend to the business of the 
Conference between its meetings . 

• •Proposals have been made for going further than this, and 
Mr. Lyttelton, in a despatch of 20th April, 1905 (l), proposed 
for consideration the creation of an Imperial Council, which 
would have had a permanent existence and included on it re
presentatives from the Dominions. But for this step opinion 

(l) Ibid. [Cd. 2785], [Cd. 2975], [Cd. 3523], [Cd. 3795] ; cf. Times, 
Oct. 17th, 1904. 
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in the Dominions was not prepared, and in special, great • 
stress was laid by the Prime Minister of Canada, the greatest 
of all the Dominions, on the danger of setting up any 
authority, which could in any way seem to infringe on the 
self~government of the Dominions. The views of Australia 
were more advanced; but clearly any such scheme .depends 
for its effect on unanimity, which at present at least is not 
attainable. 

The actual work done by the Conferences may be deemed 
not very great ; an~ it is true that nothing very sensational 
lms resulted. On the other hand, such di&~~ussions are of 
great advnntage indirectly, in accustoming the representatives 
of the different parh; o:E tho Empire to the views and feelings 
o:E other parts, and in cultivating the spirit of co·operation. 
Nor have the diseussious been by any means fruitless ; efforts· 
are being ronde to oonboli<!ate tho company laws in the 
different Colonies on the model of the now Imperial Act ; 
steps have been t;aken to render more uniform tho mode of 
taking statistios of tracle; legislation as to patents and trade 
marks bas been assimilated; nrnmgflments have been ronde 
to hold suhsidia.ry Oonferenoos on naturalisation and copy~ 
right, and all these mattm·s, if small in themselves, are 
valuable and of promise for the future. More substantial, 
perhnps, bas been the work done by another subsidiary 
Conference, that on navigation in the Australasian Colonies, 
which was held in 1907 just before the Imperial Conference, 
and at which representatives of all interests agreed on a 
scheme, which has in effect been carried out by the Goven- • 
ment of the Commonwealth (m). 

Mention should also be made of the Conference held at 
Ottawa, in 1894, by invitation of the Dominion Government, 
anil at which attended representatives from all Australasia, 
except Western Australia, and from the Cape. Its resolutions 

(m) Pal'l. Pape?·s [Cd. 3.?67], [Cd. 3826]. 

• 
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, a1·e o£ special interest, as they inaugurated the rule that no 
treatie~ must be allowed to interfere with the grant of inter
imperial preference, and led to the denunciation of the German 
and Belgian treaties, and started the conception of the Pacific 
cable which eventually resulted in the laying of the cable in 
1902, and the first experiment of the co-operation of the 
governments of the Dominions with the Imperial Government 
in running a large commercial venture, one which up to the 
present has not paid, but which has its own value as 
emphasising the sense of imperial unity (n). A similar 
question, that of steamship communication, was mooted by 
Sir Wilfrid L~~rier at the Conference of 1907, and is still 
engaging the attention of the Imperial and Dominion 
Governments. 

Mention may also be made of many other matters in which 
the sense of imperial unity is lll'ttking itself felt, such as the 
rules for the admission of barristers and solicitors to practise 
in the Courts of the various parts o£ the Empire, the similar 
privileges granted to medical practitioners (o), the acceptance 
of colonial probates in England and vice versa (p), the 
arrangements for mutual reductions of death duties in respect 
of property subject to an imperial and a colonial duty under 
sect. 20 of the Finance Act, 1894, and the admission of 
colonial government securities to the list of imperial trustee 
stocks (q), the mutual aid given by imperial and colonial 
Courts in matters of bankruptcy under the Imperial Act of 
1883, and so forth. There are many imperial duties which 

• t4e Colonies now share : for example, that of punishing 
offences committed on British ships which fall under the 

(n) Ibid. [C. 75531, [C. 7632], [C. 7824]. 
(o) See Professional Handbook, annually issued by Emigrants' Information 

Office. 
(p) 55 Viet. c. 6. See L. R. [1904] P. 114. 
(q) 63 & 64 Viet. c. 62. 
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cognisance of Colonial Courts of Admiralty under the Colonial • 
Courts of Admiralty Act, 1890. All the cost of procedure 
in such cases· fulls on the colonial government though the 
service is imperial, and the Act recognises this by providing 
for the surrender to the eolonial exchequer of the proceeds of 
dro~ts of Admiralty which, under the Civil List Acts and the 
Merchant Shipping Act, 1894, s. 523, would otherwise 
belong to the Imperial Exchequer. Moreover, on every 

# 

Dominion it is incumbent to see that the provisions of the 
Foreign Enlistment Act are carried out, and the seriousness 
of the obligation may be seen by the case of the "Florence," 
which involved the Government of Jamaica ir;· heavy loss, of 
which only ha.l£ was paid by the Imperial Government, as a 
special mark of grace in view of the poverty o·f the colony, 
ttnd without prej udiee to the obligation incumbent on the 
colonial government (r). • 

Similarly, again, the Dominions bear the burden of their 
defence from internal troubles, no small burden in the case 
of South Afriea, and one which the Tmnsvaal and the 
Orange Hivor Colony can hardly be said to have fully under
taken, while recently the prosence of imperial troops in 
. Natal was of great service to the colonirtl government. 'rhese 
forces would also sorvfl in tho Cf1S<) of external aggression as 
part of the llefeuding forces, and in so far the Dominions 
contribute towards the cost of their own defence from foreign 
attack. These forces are indeed small. Canada has but 
2,820 of all ranks in the permanent forces, and some 51,300 
in tho militia; Australia some 1,;)00 permanent forces, an~ • 
15,500 militia; and the Cape, Natal, and New Zealand have 
still smaller numbers. Nevertheless, the material is good, 
and encouragement is given to voluntoering, so that the 
actual forces which could be obtained in time of stress are 

(r) Parl. Papers [C. 3453], [C. 3523]. 

• 
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very considerable, and Australia is contemplating an increase 
·.in the numbers by adopting a system o£ compulsory training 

o:f the youth as cadets which is already in force in Natal. 
Moreover, in all the Colonies the right o£ the State to call 
on all able-bodied citizens for service in time o:f stress is 
fully recognised, and has been :formally embodied in the 
defence laws of the Commonwealth and Natal (s). 

It would be premature to conjecture what shape the 
~rganisation of the Empire will ultimately assume. The 
immediate task of importance is the federation of South 
Africa, which will present serious problems, the solution of 
which must oc~upy some years. Nor can much progress be 
made until the Australian federation has consolidated. At 
present everything is still in a state of transition, and a 
rnodus ·vivendi between the States and the federation is only 
in a gradual state of evolution. When the South African 
and Australian federations are in full working order, and 
when Newfoundland fulfils its obvious destination and enters 
the Dominion, the way to further political combinations will 
become clearer. Such combinations must, of course, undo to 
some extent the isolation of the system of responsible 
government; but they will not alter the fact that for its 
time and circumstances the system was a great act of states
manship, negative indeed in character, but essential as a 
preparation for closer union. Under it alone could the 
Dominions acquire the self-reliance and national character 
which will in the future enable them to enter upon a not 

• ~nequal alliance or federation with the Imperial Government, 
and under it only could they have developed the great 
qualities o£ democracy which render them in so many 
respects an example to the United Kingdom itself. No 

(s) Commonwealth Act, No. 8 of 1903; Natal Acts, No. 36 of 1903; 
No. 30 of 1905. 
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doubt the gain has not been without corresponding loss, and 
that to the freedom from the needs of self-defence is due the 
somewhat irresponsible spirit of Australian democracy; but 
that is a defect which will gradually disappear . 

.. 

• 

• • 
• 
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Admiralty, Courts of, in Dominions (for sentences, cf. 37 & 38 Viet. 
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199. 

K. U 
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Canadian Provinces, relation to Federation as regards (a) legislation, 
136-162; (b) executive power, 152-158; appointment of Ring's 
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of 1897 ... 233, 281, 283. 
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of 1907 ... 269, 281, 283. 

Coloni11l Laws Validity Act, 1865 ... 60, 178. 
Colonial prisonors' removttl, 213. 
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Duke of York (H.R.H. the Prince of Wales), precedence of, in 

Dominions, 247. 
Durham, Lord, report on Canada, 6. 

Education, Canadian legislation as to, 148, 149, 260. 
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Glasgow, Lord, dispute with Ministers as to appointmontFJ to legisla-

tive Council, 55, 5(), 12ii, 12H. 
Governor, form of a.ppointmont of, 28 ; natnTO o[ powers, 29, ao; 

thoory of Mpoeia.l rr1sorvo power, ;3]; limit.-; oll powr,t·, :l2; liability 
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Governor, a;3. 
r~orne, ManplOSS of, TI.oyal Instructions to, 41' 240. 
I~yttolton, Rt. lion. A., 282, 28:3. 

Macdonald, Rt. lion. Sir J., dismiHsal of Mr. Ijetollior, 154-157. 
Mcinnes, Mr. 'l'., dismissal of (Canalla s(~SB. l'apers, 1900, No. 174), 

15G. 
MacKenv.io, Hon. A., 119. 
Manitoba, responsible government, 17 ; rests on eonstitutional 

practice, 19; alteration of Constitution, 91; privileges of Pa.rlia-• · • 
mont, 98, 99; unicameral legislature, 103; representation in tho 
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Canadian Provinces. 

Maori representation in Now Zealand, 206, 208. 
Marais, case of, 65. 
Marriage, control of Imperial Government as to, 187, 282. 
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62-66. 
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Martin, Peter, case of, 240. 
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ment, 47. 
Medical practitioners, 218, 219, 285. 
Merchant shipping, imperial control as to, 192-194. 
Merchant Shipping Act, 1894 ... 192-194, 213, 214, 216, 217. 
Mercy, prerogative of, delegated to Govm·nor, 237, 28tl; exercised on 

advice of Ministers, except in some Colonies in capital cases, 
and in all cases where imperial interests are involv~d (cf. Lord 
Onslow's despatches, New Zealand Parl. Pnpers, 1891, Sess. 2, 
A. 1, pp. 4, 5, 19, 20; Hobart Mercury, Oct. 20th, 21st, 1908; 
Tasmania Act, 8 Ed. 7, No. 10; 6 C. L. R. 40), 238 -·244. 

Military forces, control of, in Dominions, 04, 194__...:201. 
Milner, Lord, cffl1duct of, criticised in House of Commons, 59. 
Ministers, without seat in Parliament, 19 ; relation to executive 

Council, 19-26 ; relation to constituents, 26, 27 ; relation to 
Governor, 40-69 ; Cabinet government, 71-··79 ; resignation of, 
in disputes with Imperial Government ( cf. New Zealand Parl. 
Papers, 1891, Sess; 2, A. 1, pp. 4, 5), 53, 55; speak in both 
Houses (Victoria, Act No. 1004, s. 9), 116; certain Ministers 
must have seats in Parliament (Victoria, Act No. 1864, ss. 5, 6; 
South Australia, Act No. 2 of 1855, 1856, s. 32; Western 
Australia, s. 6 of Sched. to 53 & 54 Viet. c. 26; Natal, Act 
No. 14 of 1893, s. 9; Commonwealth, s. 64 of 63 & 64 Viet. c. 12; 
in all these cases, save Natal and Western Australia, the Ministers 
are also by law executive councillors, though they do not con
stitute the executive Council ; paid Ministers are also executive 
councillors by New Zealand Act No. 22 of 1908, s. 10; and of. 
Transvaal and Orange River Colony Letters Patent constituting 
the office of Governor (s. 6), but in none of these cases are seats 
in Parliament necessary in law; cf. Western Australia Pa-rl. Deb., 
1908, p. 59), 19-26. 

Molteno, Sir J. C., dispute with Sir B. Frere, 197, 198. 
Money Bills, in Imperial Parliament, 118 ; in nominee legislative 

councils, 117, 118; in elective legislative councils, 1()4-107 . • 
· Natal, responsible government, 13-15; rests on constitutional 

practice, 21, 22; dispute with Imperial Government as to martial 
law, 56, 57; executive Council, 77; alteration of Constitution, 88; 
privileges of Parliament, 101; money Bills, 117, 118; disputes 
between Houses, 129, 130; Royal Instructions as to reservation 
of Bills, 180; prerogative of mercy, 239 ; position of judges, 276; 
naval defence, 281, 282. 
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Native policy, imperial control as to, 205-208. 

Natnrali~ation Act ( cf. Pnrl. Papers [Ctl. 8524]), 217, 218. 

Naval affairs, imp(wial control as to, 201 ; colonial contribution~, 
281, 282. 

Naval Dofonco Act, 1865 ... 214. 

Navigation Bill, ·of Commonwealth, 1Ha, W4, 284. 

Navigation Conf<Jrenco, 1907 ... UJa, 194, 2t>4. 

Now Brunswick, introduction of responsible government in 1848 ... 8; 
rosts on constitutional praetice. lH; alteration of Constitution, 91 ; 
privilogn~ of Parliament, 99; unieamoral logislature, HJ::I; relation 
to "Dominion, 145; I'OJJl'Osontation in tho Sonato, 15f:\; education 
t[lHJstion in, 14H-li>O, 2()0. f!tJIJ Canadian l'rovir;~m;. 

New South \Vales, l'Ospon,;iblo govornmont, 9; roHts on consti
tutionnJ prnetico, 2;$; oxocutive Council, 7H; alteration of Con
~;titution, EHI ;" rn·ivilogus of Parliament, fJ8, 100; money Bills1 117, 
US; diHpntos botwoon Houses, .120-124; Hoyal Inst1·uetions as 
to rosorva.tion o[ BillN, 178,•170; prerogative of mercy, 241; 
position of: jwlgoH, 27G. 

New 7:eal~nHl, rosponKiblo govormnont, 10; roRtB on constitutional 
pmetieo, 25 ; oxoeutivo C1ouneil, 77 ; altomtion of Oow;:titution, IJO; 
privilogoH of l'nrlimrwnt, I 01 ; Jnonoy .Billt4, 117, llH; disputes 
hotweon UousoN, l2u, l!W; not fodomtn<l with Australia, 134; 
onco 11 fodnml;ion, 17a, 17<4 ; roseTvation of Dills, 178, 181 ; 
prorog1ttivo ot morcy,_ 2:l!J, 241; }JOHition of judges, 276; naval 
dofonco, 2H 1, 282. 

Newfoundland, introduction o:f rosponHiblo government in 1855 ... 9; 
rests on eonstitntional practice, 19 ; oxocutive Council,. 76, 77 ; 
constitutional alteration, H8; privileges of Parliament, 96, 100; 
money J~ills, 117 ; disputes between Houses, 1:32; Hoyal Instruc
tions ns to reservation of l~ills, 180, 235 ; sale of railway, 209; 
prerogative of mercy, 239, 241, 244; position of judges, 276, 278;. 
naval defence, 282. 

Normanby, Marquess of, refuses dissolution to Sir G. Gre~, 45, 46; 
South Australia deolines to receive as Governor (Dilke, Problems 
of Greater Britain, i, 366), 67. 

Northcote, Lord, refuses dio~olution to Mr. Watson and to Mr. Reid, 
48 ; valedictory speeches, 43. 

• 
• 
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Nova Scotia, introduction of responsible government in 1848 ... 8; rests 
on constitutional practice, 18 ; alteration of Constitution, 91 ; 
privileges of Parliament, 99; bicameral legislature, 103; dispute 
with Federal Government, 160. See Canadian Provinces. 

Ontario, _established as separate province with responsible govenunent 
by British North America Act, 1867 ... 18; alteration of Consti
tution, 91 ; privileges of Parliament, 98, 99; unicameral legisla
ture, 103 ; relation to Dominion, 145 ; representation in the 
Senate, 158; boundary question, 161. See Canadian Provinces. 

Orange River Colony, responsible government, 16; rests on consti
tutional practice, 22: executive Council, 77 ; alteration of Con
stitution, 81!1'; privileges of Parliament, 101; money Bills, 117, 
118; disputes between Houses, 131, 132; Royal Instructions as 
to reservation of Bills, 179; prerogative of mercy, 239; position 
of judges, 275. 

Pacific cable, 285. • 
Papua (territory under Commonwealth), 183; annexation of, 280. 

Paramount chief, position of Governor as, in Transvaal and Omnge 
River Colony, 52, 207 ; in Natal, 207 r 

Pardon. See Mercy. 

Parkes, Sir H., views as to New South ·wales Legislative Council, 123, 
124; as to prerogative of mercy, 238. 

Penalties, remission of (cf. Kenny, Or1>rninal Law, p. 492), 243. 

Petition of Right, in case of conquered colony when English law not 
in force, 37, 38; fiat may be granted by Crown, :38, 277. 

Political treaties, relation of Dominion governments to, 228, 229, 280. 

Precedence, 246~248, 251. 

Preference, grant of, to United Kingdom by Dominions, 192 . 

~referential right of Crown, 140 . 

Premiers' Conferences, 171, 175. 

Prerogative of Crown, same in colonies as in England, 37, 265; l'eser
vation of Bills affecting, 208, 209. (Of. Mercy; Precedence; 
Preferential Right ; Coinage.) 

Presentations to Governors forbidden, 58, 59, 178. 

Price, Hon. T., action in deadlock in South Australia, 113. 

Prime Minister, presides at Committee of Imperial Defence, 199; at 
Imperial Conference, 283. 
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I'rinno E1lward IRlund, introlluotion of responsible government in 
1851.. .8 ; rests on con~titutional practice, 19 ;. alteration of 
Constitution, 91 ; privileges of Parliament, 99 ; unicameral legis~ 
latnre (Stat. 1H93, c. 1), 103; relation to Dominion, 145; repro~ 
sontation in tho Senate, HiS; education question, 260. See 
Oarwdian Provinces. 

Privy Oouncil, no authority over Ohurch questions, 259 ; special 
rofm•onces to, 271, 272. See Judicial Appeals. 

Public lands, control of Imperial Government as to, 185-187. 

<1noboD, established as separate province hy British North America 
Act, 18Gi, with rosponsihlo govornmont, 18; altomtion of Oonsti
t,ntion, 01 ; privilogoH of J>arliarnont, \)1-l, 9U; biefwwr;1llogislaturo 
(twonty-fonr rnomhorH), 104; rola.tion to Dmninion, 145; repro
FJontation in tho Rona.to. Hi8; dimniHHal of J,iontonant-Governor, 
1iH--·157, 272; position of Church in, 255, 260. 81m Canadian 
l'rovincos. 

(~uoonHhnd, re.~ponsihlo govornraent, 11 ; rests on constitutional 
praotiuo, 2:J; llisputos · hotwoon two Houses, 49, 12H-129; 
oxooutivo Council, 77 ; nltoration of Constitution, 8fJ; privileges 
of Parliamont, 101; money Bills, 117, 118; dispute~:~ between 
Hmwos, 120--12[); lloyal Imtmctions as to t·eservution of Bills, 
17f!, 17!1, 2:lii; prerogativo·o·f .mercy (of. Now ;/,(mland l'u,rl. PaptJr-8, 
1801, Ross. 2, A. 1, pp. 4, 5, 19, 20), 241; position of judges, 274. 

lloforowlum, 8H, 91, 1 1 G, 128. 
lleid, Rt. Uon. G. H., refused diHsolution, 48 ; l'ol'uHod increase of 

legislative Council, 124. 
ReprosenttLtive government, disadvantages of, 2-b. 
Reservation of Bills, undnr Royal Instl-nctionR, 59, l7G·-1S;3; under 

imperial or local Acts, 179, 181, 214; of constitutional Bills, 
88--90. • 

Responsible government, beginnings of, 1-17 ; legal basis of, 18-27 ; 
unique character of, 280, 287. 

Ripon, I,ord, decision in dispute as to logislativc Council of 
New Ze(lland, 5fJ, 126. 

Ritchie, K.O., case of Mr., 250. 
Robinson; Rir H .. views as to dissolution of Parliament, 47; as to 

prerogative of mercy, 238. 
Rogers, Sir F., memorandum on removal of colonial judges, 277. 

• 
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Roman Catholic bishops, precedence of, 252; schools in Canada, 137. 

Royal Instructions, 28, 40; eff~ct of disregard of, 59, 60, 178. 

Royal Mint, Dominion branches of, 189. 

Royal supremacy, in Church matters, 259, 260. 

Royalty, precedence of, in Dominions, 247, 248. 

Salutes, 254. 

Samoa, 281. 

Saskatchewan, responsible government, 17·; rests on constitutional 
practice, 19; alteration of Constitution, 91 ; privileges of Parlia
ment, 99; unicameral legislature, 103; relation to Dominion, 
145; repre;~ntation in the Senate, 158. See Canadian Provinces. 

Senate, of Canada, composition of, 158; relation to Lower House, 118 
-120; of Commonwealth, lOG; relation to Lower House, 106. 

Shortes, case of pardon of, 241. 

South African Federation, 173. 
• 

South Australia, responsible government, 10; rests on constitu-
tional practice, 24 ; disputes between two Houses, 112, 113 ; 
executive Council (Act No. 2 of 1855, 1856, s. 32), 78; alteration 
of Constitution, 89; privileges of Parliament, 101 ; money Bills, 
105; disputes between Houses, 112, 113; Royal Instructions as 
to reservation of Bills, 178, 179, 235; prerogative of mercy, 239; 
precedence, 246, 247; position of judges, 276. 

State Governors, proposed alteration in status ( cf. for Western Aus-
tralia, T1;mes, 19 Dec. 1908), 67. 

States, Australian. See Federations. 

Supply, dissolution of Parliament before grant of, 46-50, 116. 

Swamping of Upper House, 121~126. 

Sydenham, Lord, inaugurates responsible gove1nment in Canada, 78 . 

• 
Tasmania, responsible government, 10 ; rests on constitutional 

practice, 2a; case of pardon of Louisa Hunt (contrast Hobart 
Mercury, Oct. 20, 21, 1908), 54; executive Council, 71, 77, 253; 
alteration of Constitution, 88, 89; privileges of Parliament, 101 ; 
money Bills, 105 ; disputes between Houses, 114; Royal Instruc
tions as to reservation of Bills, 178, 179, 235; prerogative of 
mercy, 239; position of judges, 275, 278. 
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Taverner, lion. J. W., view as to dissolution of Parliament, 5'6. 

Territorial wuten>, juri~diction of Dominions restricted to, 88-8G. 

Tel'I'itoriul Wutors Juri;;tlietion Act, 1878 ... 2.15. 

'J''iionlco, case of, G:l. 

Time limit for speeches, !JU. 

Titles of honour, Governor huH no delegation of prerogative of bestow
ing, :32, tiO, 24u; not party rewards, 248. 

Transvaal, ro~ponsiblo government, lG ; executive Council, 77 ; 
alteration of Constitution, 88; privileges <?f Parliament, 101; 
money Bills, 117, 118; disputes bctwoon HousoH, 181, 182; Hoyal 
InRtructions us to ro~:wrvation of Hills, 179, 2:~5; prerogative <):f 
mercy, 230; position of judges, 27u, 278. •• 

TroatieH, imperial eontrol over, 2~2-2211, 2SO; power to Dominions to 
adhere sopa.rately to, and to withdraw S<lparately from, 22G--229; 
negotintion of troutioH for Dominions, 220-2:33; denunciation o£ 
trontim; in iutorcsts of Uominio11s, 2:3a, 2:34, 285; rosorvntion of 
llillH nJfoetiug, 2:>5; in Oaruula, 1:3G; in Australia, 1 iO; emn-

,; mcrcial treaties, 101, 1!)2. • 

.i~1pper, H.t. fion. Sie 0., protests against J,ord Aberdeen's rcfnsnl to 
act: on hiH advice after defeat nt geneml olections, i'O ; viows as to 
issue ol' publie money without Act, fi2 ; negotiatos tronty with 
l{,raneo, 2~31, 2;32. 

UnieamemllogiHlutures, in Canadian }Jrovinecs, 103. 

Uniforms, 254. 

Validation of Aets, by Imperial legislation, 220, 221. 

Van Reenen, case of, 65. · 

Vietoria, responsible gov.ernment, .fi/; rests on constitutional• 
practice, 24; executive'Cou~ci1 (Act No. 1864, s. 5), 71, 77,253; 
alteration of Coustitution, 89; privileges of Parliament, 101; 
money Bills, 104, 105; disputes between Houses (Act No. 1864, 
s. 31), 106~112; lloyal Instructions as to rera~rvatlon of Bills, 
178, 119, 285; prerogative of mercy, 241 ; ;osition of judges, 
275, 278. 

'' Vondel," case of, 160-171. 

• 
• 



INDEX. 

Watson; Hon . .J. C., refused dissolution, 48. 

Weld, F. A., refuses dissolution to Ministers, 46. 

Wentworth, Mr., views on nominee councils, 123. 
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Westllrn Australia, responsiblll government, 15, 16; r\lsts on con
stitutional practice, 24; executive Council, 77 ; altemtion of Con
stitution, 89; privileges of Parliament, 101; money Bills, 105; 
disputes between Houses, 114, 115 ; Royal Instructions as to 
T\lservation of Bills, 178, 179; prerogative of mercy, 241; position 
of judges, 276. 

Western Pacific, relations to Australia and New Zealand, 134. 

Young, Sir .J.,.•action as to New South Wales legislative Council, 
120, 121. 

Zul uland, 207. 

PlnNTED BY C. F. ROWORTH, 88, ll'ET'!.'ER LA-NE, E,O, 


